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Wlldey  r.  Crane,  60  Mich.  17 827 

Wllkins  r.  State,  118  Ind.  514,  516 120 

Wilkinson  v.  Detroit  Steel  &  Spring  Works,  78 

Mich.  405 290 

Will  County  Suprs.  v.  People,  110  Dl.  511 421 

WUIenborg  r.  Murphy,  86  111.  844 785 

William  BranfOot,  The.  48  Fed.  Rep.  914 495 

William  Deering  &  Co.  v,  Washburn,  141  Dl. 

163 806 

Williams,  £x  ixirff,  26  Fla.3l0 261 

Williams  V.  City  Electric  Street  R.  Co.  41  Fed. 

Rep.  666 609 

r.  Waldo,  4  III.  264 600 

V.  Western  U.  Teleg.  Co.  83  N.  Y.  162 77 

r.  Williams,  63  Wis.  58, 53  Am.  Rep.  253. . .  781 

WilUnghamp.  Hardin,  75  Mo.  429 87,  45 

Willittsr.Walte,26N.Y.686 168 

Wilson  r.  Chilcott,  12  Colo.  800 611 

V.  Hefflin,81  Ind.  86 441 

V.  Kings  County  Elev.  R.  Co.  114  N.  Y.  488  66 

r.  Wheeler,  55  Vt.  446,463.454 530 

Wlnebrennert?.  Colder.  43  Pa.  244 481 

Winniplseogee  Lake  Cotton  &  Woolen  Mfg.  Co. 

t).  Gilford,  64  N.H.  337.848 68 

Winslow  V.  Fletcher,  63  Conn.  394,  66  Am.  Rep. 

122 481 

Wlflerr.Che8ley.53Mo.547 96 

Wobum  r.  Henshaw,  101  Mass.  193,  8  Am.  Rep. 

383 604 

Wodock  V.  Robinson,  148  Pa.  608 206 

Wolforda.  Morgenthal.  91  Pa.  30.. 809 

Wood  t?.  Detroit  aty  Street  R.  Co.  52  Mich.  402, 

50Am.  Rep.269 289 

V.  Guarantee  Trust  &  Safe  Deposit  Co. 

128  U.  S.  421.  82  L.  ed.  478 272 

Woodruffs.  Gatlin,  54  Conn.  277,  296 372 

t?.8aul.70  Ga.27I 6J6 

Woods  r.  Armstrong,  54  Ala.  160 225 

Woodworth  p.  Raymond,  51  Conn.  70 5S8 

Woolf oik  r.  GraniteHile  Mfg.  Co.  22  S.  C.  882. .  776 

Worcester  v.  Norwich  &  W.  R.  Co.  109  Mass.  108  171 

Wortheno.  Griffith,  59  Ark.  662 834 

Wright,  Re,  3  Wyo.  47K,  13  L.  R.  A.  748 887,  888 

Wright  r.Forrestal,  65  Wis.  341 510 

Wurts  ».  Hoagland,  114  U.  S.  606,  29  L.  ed.  229. .  867 

W3mehamer  r.  People,  18  N.  Y.B78 259 


Y. 

Yates  V,  Milwaukee.  77  U.  S.  10  Wall.  497, 19  L. 

ed.984 54 

Yeoman  t?.  Lasley,  40  Ohio  St.  190 192 

Yeslerv.  Seattle,  1  Wash.  308 518.620 

Toung  V.  Branstord,  12  Lea,  282 725 

c.  Clapp.  147  m.  176,198 784 

r.  Hughes.  32  N.  J.  Eq.  872 192 


STATUTES  AND  CONSTITUTIONS  CITED,  CONSTRUED.  ETC. 


Eniz^land. 

Statutes, 

9  Hen.  in.  stat.  1, 1 18.    Process  against  king's 

debtor 246 

26  Edw.  m.  chap.  19.    Process  against  king's 

debtor 246 

88  Hen.  VIII.  chap.  89.    Process  against  king's 

debtor 246 

87  Hen.  Yin.  chap.  9.    Usury 245 

18  Ehz.  chap.  8.    Usury 244 

43  Eliz.  chap.  6, 1 2.    For  avoiding  trifling  suits  244 

21  Jao.  I.  chap.  16.    Limitation  of  actions 274 

8&4Anne.    Account  between  Joint  tenants..  458 

4  Anne,  chap.  16, 1 19.    Limitation  of  actions. .  274 

9  Anne,  chap.  14, 1 1.    Gaming  securities 829 

12  Anne.    Usury 764 

5  &  6  Wm.  rv.  chap.  41, 1 1.    Gaming  securities  829 

United  States. 

Constitution. 

Art.  1, 18,  cL3.    Commerce 

cL  7.    Postoffloes  and  post-roads  ...  328 

d.  8.    Writings  and  inventions 788 

§ia    Ex  post  facto  \rw 886 

Amend.  4.    CYimlnal  procedure 820 

6.    Self-crimination 820 

Due  process  of  law 258 

14,11.    Due  process  of  law.  etc. 

84,98.258,412,782 

^  L.  R.  A. 


Ordinances. 

1787,  July  13.    Northwest  territory 546 

Statutes. 

1792.    Legal  tender 508 

1862,Feb.26.    Legal  tender 606 

July  11.    Legal  tender 606 

1874.    Fraud  on  revenue  laws 820 

Alabama. 

Code,  185S, 

12160.    Commencement  of  action 745 

Revised  Code. 
12668.    Commencement  of  action 745 

Code,  1876. 
12824.    Commencement  of  action 745 

Code,  1886. 

1 1566.  Powers  of  building  associations 125 

2651.  Commencement  of  action 745 

2652.  Issuance  of  summons 745 

3167.  Dissolution  of  corporation 744 

Arkansas. 

Constitution. 
Art.19,113.    Usury 768 
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Statutes. 

18T6.  Feb.  9.    Tntereet  in  advance 788 

1887.  No.  84.    Foreiirn  insuraooe  companies 718 

MansfielcCi  Digett, 

I383S.    Tax  on  foreiorn  corporation 718 

3838.    Duty  of  foreifirn  Insurance  company..  718 

3834.    Duty  of  torelgrn  iftsurance  company. .  718 

Sanders  &  HiWs  Digest, 

8f  4137-30.    Foreiflrn  insurance  companies 713 

California. 

Constitution. 

Art.1.  lU.    Uniform  laws 888 

118.    Self-crimination 828 

f  10.    Security  from  eearclies  and  seiz- 
ures   888 

4,125.    Speciallaw 888 

Statutes. 

1880,  p.  800.    Indebtedness  for  waterworlcs....  614 

1801,  p.  94.    Indebtedness  for  waterworlcs 614 

p.  478.    Misdemeanor  to  start  fire 766 

1883,  p.  61.    Indebtedness  for  waterworks 614 

Civil  Code. 

•  808.    Scope  of  by-laws 860 

312.    Proxies  at  corporate  elections 848 

354.    Power  of  corporation  officers 848 

620.    Duty  to  furnish  gas 464 

3288.    Interest  as  damages 766 

Code  of  Civil  Procedure. 

11112.    Mandatory  and  directory   provisions 

of  statute 677 

1188.    Agreed  case 614 

1458.    Bmbeszlement  of  decedent^s  assets  —  817 

1460.    Discovery  of  property  of  decedent 814 

1460.    Refusal  to  disclose  property 816 

Political  Code. 

41100.    Time  for  polls  to  be  open 677 

1162.    Ballot  boxes  not  to  be  removed  from 

polling  places... 677 

1107.    Manner  of  voting 676 

1206.  Preparation  of  ballot 676 

1207.  Replacing  spoiled  ballots 676 

1206.    Assistance  in  marking  ballot 677 

1211.    Marking  ballots 675 

1215.    Effect  of  distinguishing  marks 676 

Colorado. 

Constitution. 

Art.l0,ia    Uniform  taxation 610 

Statutes, 

1887,  p.  406.    Filhig  certificate  of  incorporation  148 

Conneetient. 

Publie  Statutes. 

1882.  p.  215.    Crossing  of  railroads 874 

1880,  chap.  20.     Taking  effect  of  act 871 

chap.  168.    Crossing  of  railroads 871 

1888,  June  1,  p.  307.    Street  railway  in  city 371 

p.  806.    Control    over   tracks  in 

street 872 

June  14,  chap.  208,  p.  86L    Crossing  of  rail- 
roads   871 

June80.   Taking  effect  of  act 871 

Social  Statutes. 

Vol  6,  pp.  806,  402.    Judicial  notice 800 

1808,  June  23,  p.  846.   State  Street  Horse  Rail- 
way Company 872 

June 28.    East  Bnd  Railway  Company...  870 
. ..   P*  677,  f  10.    Consolidation  of  street  rail- 
way companies 870 

Qeneral  StcUutes, 

1 386.    Permission  to  construct  railway  oross- 

ings 871 

H  882, 386.    Notice  of  application  for  right  to 

construct  crossing 871 

1087.   Judicial  notice 300 

laOL    Partition 566 

1807.    Sale  for  partition 586 

2187.    VacolnaUon  of  school  children 268 

2187.    Yaocination  of  school  children 263 

287a    Prescription 687 

129L.R.  A. 


Practice  Act. 
PP.  57-60.    Forms  for  action  iCgainst  carriers. .    290 

Dakota. 

Compiled  Statutes,  1887. 

•l26l.  PubUc  highways 698 

1262.  Road  properly  laid  out 608 

,1884.  Careof  roads 608 

1266.  Repair  0*  roads 608 

1271.  Road  tax i 608 

1272.  Assessment  of  tax 608 

1277.  Road  overseers 608 

8014.  Signs  at  railroad  crossings 608 

8016.  Signals  at  crossings 608 

8017.  Private  railroad  crossing 608 

Florida. 

Constitution. 

Art.0,15.    Purposes  of  taxation 419 

Statutes. 

1860.  chap.  171H.    Taxation  of  railroads 600 

1801,  chi^.  4014,  §  17.    Roadtaxes 416 

1806, chap.  4116, 1 48.    Return  of  railroad  for 

taxation 608 

f  40.    Procedure  on  default  of 

payment 600 

Revised  Statutes. 

§584.    Drawing  money  from  treasury 422 

586.    What  warrant  must  specify 422 

586.    Keeping  county  funds 422 

Oeorfl^a. 

Code. 

%  1486.    Assign  ment  by  bank  for  creditors 248 

2226.    Destruction   of  property  for  public 

good 804 

Illinois. 

Constitution,  1870. 

Art.2,f  L    Objects  of  government 82 

§2.    Due  process  of  law 82,788 

4, 1 18.    Act  not  to  embrace  more  than 

one  subject 86 

§16.    Appropriations 86 

5,124.    Office 87 

8,  •  a    Appropriation  of  public  funds  to 

sectarian  institutions 802 

Statutes. 

1867.    Length  of  working  day 84 

Feb.  16.    Washingtonian  Home 790 

1872,  March  22.  No  person  debarred  from  em- 

plojrment  because  of  sex 85 

1878,  May    1.    Taxation  of  bridges 71 

1874.    Married  woman^s  act 86 

1879,  May  28.    Industrial  school  for  girls 802 

1808,  June  17,  p.  99.    Regulation  of  manufact- 
ures      81 

Revised  Statutes,  1893. 

Chap.  22,  f  12, 1 12.    Notice  in  chancery  cases. .    783 
520,120.    Effect  of  answer  without 

oath 785 

24,  art.  6,  If  0,  24,  25.    Chicago  charteq 
regulation     of 

streets 400 

68,111.6,7.    Married  woman's  act 85 

110,1  27. 126.  Review  of  Judgment 788 

120, 1 1  (2  Starr  &  C.  Stat  p.^24).     Taxa- 

tion  of  bridges     71 

Starr  <fc  Curtis*  Annotated  Statutes. 
Vol.  1,  p.  978,  f  10.    Dramshop  act;  Hen  of  judg- 
ment     572 

p.  1066.  No  person  debarred  from  em- 

plosrment  because  of  sex 86 

2,  p.  1680.    Chattel  mortgages 806 

p.  1780, 1 27.    Reviver  of  judgment. ...     788 

Indiana. 

Constitution,  1816. 

Art.4,18.    Filling  offices 116 

Constitution, 

Art.  1, 1 28.    Privileges  and  Immunities 583 

8,  f  1.    Departments  of  government 114 

4,  f  30.    Member  of  assembly  ineligible  to 

other  office 115 
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Citations. 


Art.  5.1  1.    Executive  powers 114 

fi  15.    Duty  to  see  tbat  laws  are  enforced  118 

fi  18.    Vacancy  In  office  during  vacation  115 

15,1  L    Choosing  offloers 114 

Statutes. 

1817,Jan.   2.    Descenls 646 

183l,Jan.29.    Descents 546 

1838,  Feb.  17, «  2.    Descent  to  half  blood 546 

1846,  p.  35.    Prison  warden -. 117 

1875,  March  2.    General  incorporation  law 74 

1881,  Apr.  8.    General  incorporation  law 74 

1886,  p.  81.    Loan  association  assessments 182 

1887,  p.  80.    Monument  commissioners 119 

March  7.    Rearulations  for  safe  distribu- 
tion of  gas 400 

1891,  p.  89.    Jurisdiction  of  appellate  court. ...  588 

1895,  March  7.    Prison  directors .^  114 

p.  185.    Reerents  of  monument 119 

Laics,  ISIS. 

P.  183.    Descents 546 

ReHsed  Laws,  1S24. 

P.  154.    Descents 546 

Revised  Statutes,  ISSL 

P.a07.    Descents 560 

208,82.    Descents 546 

512.    Management  of  staters  prison 116 

Revised  Statutes,  1S3S. 

P.  236,12.    Descent  to  half  blood 547 

572.    Management  of  staters  prison 116 

Revised  Statutes,  1843. 

P.  20.    No  distinction  between  whole  and  half 

blood 546 

'  100.    Officers  to  be  chosen  by  legislature 116 

436,  t  m.    Inheritance  by  half  blood 547 

Revised  Statutes,  ISSL 

fi  2470.    Descent  to  brothers  and  sisters 548 

2472.    Inheritance  by  half  blood 547 

3006.    Wind^g  up  of  loan  association 181 

3106,  subd.  28.    Regulation  of  peddling 538 

3406.   Management  of  loan  association  busi- 
ness   182 

8410.    Lien  on  loan  association  stock 183 

8412.  Security  for  loans 188 

8413.  Payment  of  loans 188 

3419.    Loan  association  assessments 182 

4420.    State  board  of  education 119 

4677.    University  visiting  board 119 

4727.    Canvass  of  election  returns 119 

6643.    Board  to  examine  treasury 119 

6163.    Auditors  of  female  reformatory 119 

Revised  Statutes,  1S94. 

8  1836.    Jurisdiction  of  appellate  court 530 

2825.    Descent  to  brothers  and  sisters 548 

2827.    Inheritance  by  hair  blood 547 

2938.    Bank  examiner 119 

8193.    Board  of  charities 119 

8429.    Winding  u  p  of  loan  association 181 

8541.    Regulation  of  peddling 683 

4446.    Management  of  loan  association  busi- 
ness    182 

4466.    Loan  association  assessments 188 

4468.    Loan  association  assessments 182 

4461.    Loan  association  assessments 183 

5849.    State  board  of  education 119 

6863.    Schoolbook  commissioners 119 

6076.    University  visiting  board 119 

6176.    Trustees  of  Purdue  university 119 

6213.    Board  of  election  commissioners 119 

6282.    Canvass  of  election  returns 119 

6711.    State  board  of  health 119 

7694.    Commissioners  of  public  printing 119 

7670.    Board  to  examine  treasury 119 

8266.    Auditors  of  female  reformatory 119 

6fi  7783,  7789.    Council  for  purchase  of  supplies  119 

8  8535.    Board  of  tax  commissioners 119 

Elliott* s  Supplement. 

P.  841.    Management  of  loan  association  busi- 
ness    182 

Iowa. 

St4ttutes. 

16th  Gen.  Assem.  chap,  100.  Giving  Hen  prior- 
ity over  exist- 
ing liens 283 

28d  Gen.  Assem.  chap.  34.    Preser\'ation  of  fish  391 

29L,RA. 


Code. 

8  462.  Licensing  transient  merchants 73&> 

468.  License  tax 788 

866.  Lien  of  taxes 381 

870.  Befundoftax 286 

1668.  Giving  lien  priority  over  existing  Hens  283 

2202.  Liability  of  wife  for  civU  injuries 161 

2204.  Liability  of  husband  for  wJle^s  torts..  151 

2205.  Joint  liabUity  of  husband  and  wife....  151 

2211.  Wife's  wages 151 

2212.  Exemption  of  property  of  husband 

and  wife  for  other's  debts 151 

2218.    Wife's  contracts 161 

2662.    Suits  by  and  against  married  woman . .    161 
2810.    Presentation  ot  claim  for  refund  of  tax    286 

2888.    Judgment  liens 283 

4717.    Lien  in  bastardy  pix>ceeding8 '  283 

McClairCs  Digest. 

8  621.    Licensing  transient  merchants 735 

Kansas. 

Constitution, 

Art.   6,87.    Stote  university 382 

12,  8  1»    Special  act  conferring  corporate 

powers 383 

Statutes. 

1861,  Jan.  29.    Lawrence  university 382 

1889,  chap.  258,  8  6.    Board  of  regents 384 

1896,  chap.  226.    Payment  for  breakage  in  state 

university 386 

Code. 

8668.    Quowarranto 381 

General  Statutes,  1S89. 

8  958.    Authority  to  enact  ordinance  for  good 

grovemment 400 

984.    Lighting  streets 400 

991.    Authority  to  enact  ordinance  for  wel- 
fare     400 

1 1828,  6  6.    Requiring  proper  operation  of  rail- 
road     445 

8  1401.    Powers  of  gas  and  water  companies. . .    400 

Kentucky. 

Constitution. 

8172.    Taxation 77 

174.    Manner  of  taxation 77 

General  Statutes. 

8 1531,  subs.  8.    New  election 706 

4000.    Taxation  of  corporations 77 

4077.  Franchise  tax 77 

4078.  Valuation  of  franchise 77 

4079.  Taxation  of  capital  stock  of  corpora- 

tion      76 

Maine. 

Statutes. 

1889,  chap.  281.    Arrest  by  car  conductor 531 

chap.  202,82.    Short  lobsters 716 

102,824.    Marking  ballots 732 

Revised  Statutes. 

Chap.  46,  8  6.    What  by-laws  may  provide  for.  431 
48, 88  16-19.    Organization   of  corpora- 
tions   431 

51,  8  78.    Arrest  by  car  conductor 531 

Maryland. 

Constitution,  1S67. 

Art.  1,815.    Poll  taxes 407 

Statutes. 

1702,  chap.  L    Established  church 409 

1704, chap. 21.    Roadwork 410 

1715.    Limitation  of  actions 277 

1766.    Limitation  of  actions 277 

1796,  chap.  87.    Roadwork 411 

1818,  chap.  216.    Limitation  of  actions 274 

Code. 

Art.  16, 8  16L  Effect  of  improvident  joinder 
of  subject-matter  upon  Ju- 
risdiction to  gl  ve  relief 269 

67,  8  0.    Limitation  statute  does  not  run 

1  in  favor  of  al)sent  defendant . .    274 


Citations. 
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Code  of  Public  Local  Laws. 

Art  10,  «  28»-70.    Boad  work 407 

Massachusetts. 

Declaration  of  Rights. 

Art.  9.    Freedom  of  elections 889 

Constitution. 

Art.  4*81.    Power  to  enact  laws 86 

Amend.  S.    Town  meetings 870 

Statutes. 

1854,  chap.  124.    Transfer  of  charter  of  New 

Bedford  &  Falrbaven  Ferrv  170 
1882,  chap.  80.    Franchises  of  Fairhaven  Branch 

Railroad IH 

1890.  chap.  70.    Obscene  literature 88 

1898,  chap.  417.    Official  ballots 668 

1894, chap. 302.    Old  Colony  Railroad  Ferry.,..  171 

Revised  Statutes. 

Chap.  4,  612.    Elections  in  Boston 670 

15,934.    Election  of  town  officers 670 

ld0,S10.    Obscene  literature 68 

PuUic  Statutes. 

Chap.  27,  S  80.    Election  of  town  officers 670 

217.S2.    Prosecution  for  fine. 178 

Michig^an. 

Constitution. 

Art.  4,  9  20.    Acts  to  embrace  single  object 

7,9  6.    Purity  of  elections 


474 


Public  Laws. 


1846,  p.  170.    Michigan  Southern  Railroad  char- 
ter   197 

1856,  p.  800.    Consolidation  of  railroads 197 

1881,  No.  188.    Fire  screens  on  steam  vessels. . .  409 

H»87,  No.  313.    Definition  of  penalty 475 

1801,  No.  19a    Printing  ballots 332 

l898,No.206.    Taxation 474 

1896,  March  14.    Printing  ballots 388 

Local  Laws. 


1893,  title  6, 9  10. 


Grand  Rapids  charter ;  war- 
rant for  collection  of  taxes 

HowelVs  Statutes. 


109 


99  2083, 2084.    Fire  screens  on  steam  vessels 469 

93380.    Railroadtax 198 

Minnesota. 

Constitution. 

Art. 9,  9a    Taxation 778 

Statutes. 

J 860,  chap.  17.    Agricultural  societies 710 

^887,  chap.  29.    Agrlcultu  ral  societies 710 

58.    Recording  of   railroad    mort- 
gages   214 

1868.  chap.  19.    Appropriation  to  agricultural 

societies 710 

66,991-3.    Railroad  mortgages 213 

1876,  chap.  29.    Minnesota  State  Agricultural 

Society 710 

1883,  chap.  60,  9 1.    Execution  sale   subject  to 

mortgage  Hen 216 

142.    State  Agricultural  Society ....  710 
1885,  chap.  174.    Conveyance  of  land  by  Ram- 
sey County 711 

1887,  chap.  13.    Liability  for  injuries  by  feUow 

servant 209 

181.    State  A  gricultural  Society 71 1 

1891,  chap.  163.    Appropriation  to  State  Agri- 
cultural Society 711 

Public  Statutes,  1849-1858. 

Chap.  17.  99  334-338.    Agricu Itural  societies 710 

General  Statutes,  1866. 

Chap.  121,  9  4.    Effect  of  repeal  of  agricultural 

societies*  act 710 

122.    Agricultural  societies 710 

General  Statutes,  1878. 

Chap.  84,  99  71-73.    Railroad  mortgages 213 

66,  title  11.  Injunction 214 

76.    Remedy    for    enforcing    railroad 

mortgage 213 

29  L.  R.  A. 


9 1512. 
2794. 


General  Statutes,  1894. 

Tax  exemptions 

Corporations 


Mississippi. 

Statutes. 

1874,  April  9.    Telegraph  charter 

1886,  p.  96.    Right  to  construct  telegraph  line. 

Code,  1892. 
if  3880-5.    Taxation  of  telegraph  companies.. 

Missouri. 

Constitution. 
Natural  rights  . 


777 

777 


771 
770 


771 


Art.  2,  9   4. 

930. 

4,953. 


Due  process  of  law.. 
Exclusive  privileges. 


Statutes. 

1893,  p.  260.    Trade-marks 

Revised  Statutes,  1869. 
Notice  by  record . 


9  2419. 
5186. 


Agent*s  contract  for  sale  of  land. 
Montana. 

Compiled  Statutes. 
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.8.  Dak.. 


.) 


*1.  Respondent  became  the  purchaser 
of  notes  and  ukOvtsvLgem  throug^h  de- 
fendant Emery,  under  g^eneral  instruc- 
tions to  reinvest  certain  moDcy  thea.  in 
Emery's  hands.  There  was  a  prior  mortiraKt'  on 
the  same  premisiesi,  firivon  by  defendant  Randolph 
to  Emery,  which  Emery  sold  to  appeUant,  and  dis- 
charged before  record  of  assijarnment.  He  subse- 
quently procured  a  quitclaim  deed  of  the  mort- 
Raj^ed  premises,  and  by  quitclaim  deed  conveyed 
the  same  to  respondent^  who,  in  consideration 
therefor,  surrendered  the  mortgages.  HeAcU  in 
an  action  by  appellant  to  foreclose  his  mortgage, 
that  respondent's  quitclaim  deed  did  not  muice 
him  a  bona  fide  holder  of  the  title  to  the  mort- 
gaged premises. 

2.  The  transfer  of  a  note  secured  by 
amort^a^e  carries  with  it  the  mort- 
f^Agpe  also,  and  when  the  original  mortgagee 
and  payee  sells  such  note  without  assigning  the 
mortgage  to  the  purchaser  of  the  same,  and  then 
takes  subsequent  mortgages  upon  the  same  prop- 
erty, and  fraudulently  discharges  the  prior  mort- 
gage, he  can  gain  no  advantage  thereby,  either 
for  himself  or  for  one  for  whom  he  is  acting 
as  agent,  in  any  of  the  transactions  directly  in- 
volving the  property  mortgaged. 

(Cofnum,  P.  J.,  d\»ient»from  propogUion  1.) 

(July  18, 1894.) 

•Headnotesby  Pctllbr,  J. 


APPEAL  by  plaiDtiflf  from  a  judgment  of 
the  Circuit  Court  for  Spink  County  in  fa- 
vor of  defendant  Lane  in  a  proceeding'to  fore- 
close a  mortgage  upon  property  in  which  Lane 
was  alleged  to  have  some  interest.     Eeversed. 
The  facts  are  stated  in  the  opinion. 
Messrs,    R.   B.   Hassell    and  John   J* 
Myers  for  appellant. 
Mr.  Horace  Comfort  for  respondent. 

Fuller*  «/.,  delivered  the  opinion  of  the 
court : 

This  was  an  action  to  foreclose  a  mortgage 
on  the  premises  in  controversy,  executed  by 
the  defendant  William  J.  Randolph  and  his 
wife  to  C.  F.  Emery  on  the  27th  day  of  De- 
cember, 1884,  to  secure  their  promissory  note 
of  $1,200,  of  even  date  therewith.  The  com- 
plaint is  in  the  ufual  form,  and  alleges  on 
information  and  belief  that  the  defendants 
George  A.  Poe,  C.  F.  Emery,  and  I.  Ilemsen 
Lane  have  or  claim  to  have  an  interest  in 
the  premises,  which  interest  is  alleged  to  be 
subsequent  to  plaintiff's  mortgaj^e,  and  sub- 
ject thereto.  Upon  the  complaint  and  an- 
;  swer  of  defendant  Lane  the  cause  was  tried 
to  the  court  without  a  jury.  Judgment  for 
defendant,  and  plaintiff  appeals. 

Briefly  stated,  the  facts  are  as  follows, 
and  undisputed :  At  the  time  the  mortgage 
described  in  the  complaint  was  executed, 
the  mortgagor,  William  J.  Randolph,  was 
the  owner  of  the  premises.  This  mortgage 
was  dated  December  27,  1884,  and  recorded 
December  81,  1884,  and  on  the  4th  day  of 
February,  1885,  Emery  sold  the  same,  to- 
gether with  the  note'  for  $1,200,  secured 
thereby,  to  the  plaintiff.     The  note  was  in- 


NoTt— 37ic  effect  of  a  r/uiYcZatm  deed  in  anuther- 
wise  perfect  record  title. 

This  subject  presents  the  question  of  the  conflict 
between  the  old  equity  rule  that  one  who  takcH  a 
quitclaim  deed  is  not  a  bona  fide  purchaser,  and 
the  rule  established  by  the  recording  acts  that  an 
unrecorded  deed  Is  without  effect  against  a  subse- 
quent purchaser  without  notice. 

While  there  is  some  conflict  in  the  decisions  there 
is  not  so  much  as  would  appear  from  a  cursory  ex- 
amination of  them.  Many  of  the  cases  in  which 
the  question  of  bona  fide  purciiaser  is  discu{is(;d 
have  no  reference  whatever  to  the  rights  of  pur- 
chasers under  the  recording  acts,  while  others  con- 
tain mere  dicta  upon  that  question  having  been 
ruled  by  other  principles  entirely. 

A  disposal  of  the  irrelevant  cases  first  will  leave 
the  others  in  better  condition  to  determine  the 
location  of  the  weight  of  authority. 
29L.K.  A- 


Quitclaim  pixrc/ww<er8  not  pr<>tectcd  against  latent 
equities. 

There  is  a  class  of  cases  In  which  a  purchase  by 
quitclaim  has  been  held  not  bona  fide  so  as  to  be 
I  entitled   to  protection,  in  which  the  question  was 
I  solely  as  to  protection  in  equity  against  outstand- 
I  ing  or  latent  equities.    These  cases  are  frequently 
I  cited  as  authority  in  casesarising  under  the  record- 
ing acts.    But  they  are  now  quite  generally  distin- 
guished from  such  cascH. 

In  considering  the  question  of  good  faith  under 
the  betterment  act,  the  court  in  Griswold  v.  Bragjui, 
10  Blatchf.  94,  said  it  is  true  that  in  a  class  of  cusc^s 
in  equity  no  person  deriving  title  merely  by  a 
quitclaim  deed  is  considered  a  bona  fide  pur- 
chaser. 

The  purchaser  does  not  take  free  from  the  right 

of  a  Judgment  creditor  of  the  grantor  to  have  the 

record  amended  so  as  to  show  Jurisdiction  over 
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dorsed  as  follows :  "Pay  to  the  order  of  J. 
E.  Parker.  C.  F.  Emery."  On  October 
15,  1887,  the  defendant  Randolph  and  his 
wife  transferred  the  premises  by  quitclaim 
deed  to  the  defendant  George  A.  Poe,  which 
deed  was  recorded  May  19,  1888.  Before 
recording  his  deed,  and  on  the  1st  day  of 
May,  1888,  the  defendant  Poe  mortgaged  the 
premises  to  the  defendant  Emery,  the  consid- 
eration mentioned  in  the  mortgage  being 
$1,000;  and  on  the  following  day  Poe  gave 
Emery  another  mortgage  on  tne  same  prem- 
ises, and  the  consideration  mentioned  there- 
in was  $800.  The  $1,000  mortgage  was  re- 
conied  May  19,  1888,  and  the  $800  mortgage 
on  July  25th  of  that  year.  Without  the 
knowledge  or  consent  of  the  plaintiff,  and 
on  the  22d  day  of  June,  1888,  the  defendant 
Emery  executed  a  discharge  of  the  mort- 
gage securing  the  $1,200  note,  which  he 
had  previously  sold  to  plaintiff,  and  on  the 
17th  day  of  July  following  caused  the  same 
to  be  recorded,  and  said  mortgage  was  there- 
by satisfied  of  record.  The  plaintiff,  J.'  E. 
Parker  testified  upon  the  trials  that  he  bought 
the  note  and  mortgage  described  in  the  com- 
plaint and  offered  in  evidence  from  the  de- 
fendant Emery,  and  paid  him  $1,200  there- 
for, and  that  said  note  and  mortgage  are  still 
in  his  hands,  unpaid  and  unsatisfied,  and 
owned  by  him ;  that  he  had  no  knowledge 
of  the  execution  of  the  discharge  of  the  mort- 
gage, and  had  never  authorized  Emery  or 
any  one  else  to  make  and  execute  or  record 
a  satisfaction  of  the  mortage.  The  defend- 
ant Lane  testified  that  he  bought  the  $1,000 
and  $800  mortgages  from  the  defendant  Em- 
ery some  time  during  the  year  18vS8,  and  that 
afterwards,  and  on  the  29th  day  of  January, 
1889,  said  Emery,  to  satisfy  said  Poe's  mort- 
gages, amounting  to  $1,800,  conveyed  the 
premises  to  him  by  quitclaim  deed  ;  and  that 
lie  had  no  notice  of  plaintiff's  mortgage; 
and  that  the  title  to  said  land,  so  far  as  he 
could  see  from  an  abstract,  appeared  clear, 
and  was  vested  in  the  defendant  Poe  at  the 
time  he  gave  the  $1,000  and  $800  mortgages 


to  the  defendant  Emery.  **  Q.  You  purchased 
the  mortffages  in  July,  1888,  and  took  a  deed 
in  January,  1889?  A.  Yes.  Q.  Did  you. 
at  the  time  the  deed  was  given,  make  any 
payment  in  addition  to  the  previous  advances 
on  the  mortgages?  A.  None  whatever.  Q. 
How  did  the  deed  come  into  your  posses- 
sion? A.  It  was  sent  to  me  by  Mr.  Emery. 
Q.  Had  it  been  recorded  before  you  received 
it?  A.  Yes.  Q.  What  was  the  considera- 
tion you  paid  for  the  mortgages?  A.  In  the 
month  in  which  these  mortgages  were  pur- 
chased I  had  a  loan  of  $2,500  paid  off,  and 
under  general  instructions  to  Mr.  Emery  the 
amount  so  paid  off  was  reinvested.  Q.  Then 
this  was  a  part  of  the  $2,500?  ^.  Yes."  It 
is  conceded  that  no  part  of  the  amount  for 
which  plaintiff  seeks  to  foreclose  the  mort- 
gage has  ever  been  paid,  and  that  he  never 
authorized  the  defendant  Emery  to  discharge 
the  mortgage  securing  the  same.  If  plain- 
tiff took  an  assignment  of  the  mortgage  from 
Randolph  to  Emery  at  the  time  he  purchased 
the  same,  together  with  the  note  in  suit,  such 
assignment  was  never  recorded.  The  inter- 
est of  Randolph  was  conveyed  to  Poe  by  quit- 
claim deed,  subject  to  plaintiff's  mortgage ; 
and  at  the  time  Poe  executed  mortgages 
amounting  to  $1,800  in  favor  of  the  defend- 
ant C.  F.  Emery,  plaintiff's  mortgage  for 
$1,200  was  of  record,  and  the  lien  thereof 
was  paramount  to  such  subsequent  mort- 
gages. It  appears  from  the  evidence  that 
the  defendant  Emery  was  the  agent  of  the 
defendant  Lane  in  the  month  of  July,  1888, 
with  full  authority,  under  general  instruc- 
tions, to  collect  and  reinvest  his  principal's 
money;  and  that  during  said  month  he  be- 
came the  owner  of  the  above- described  mort- 
gages, amounting  to  $1,800,  through  his  said 
agent,  C.  F.  Emery,  although  the  same  were 
not  assigned  to  him  until  late  in  the  month 
of  November  following.  It  also  appears 
that  after  said  Emery  purchased  the  $1,000 
and  $800  mortgages  from  the  defendant  Poe, 
and  before  the  $800  mortgage  had  been  re- 
corded, and  in  the  month  of  July,  1888,  and 


tbe  grantor  and  make  the  Jud foment  a  lien  on  the 
land.    Allison  v.  Thomas,  r2  Cal.  502. 

A  purchaser  by  quitclaim  from  the  irrantccs  in  a 
sheriff's  deed  Is  not  protected  from  tbe  defense 
that  the  sheriff's  sale  was  not  founded  on  a  valid 
judprment.    Leland  v.  Isenbeck,  1  Idaho,  4fi9. 

The  recording  act  does  not  apply  to  equities 
arisinif  out  of  a  breiich  of  a  trust  relation,  and  as 
to  such  equities  a  purchaser  by  quitclaim  deed  Is 
not  a  bona  flde  purchaser  entitled  to  protection 
In  equity.    EolT  v.  Irvine,  108  Mo.  378. 

A  quitclaim  deed  i»  not  ffood  aflrainst  an  adverse 
possession.    Kidgeway  v.  Uolllday,  59  Mo.  414. 

A  holder  of  a  quitclaim  deed  is  not  entitled  to 
protection  affainst  outstandlnff  or  latent  equities. 
Hastings  v.  Nissen,  81  Fed.  Rep.  597;  Gest  v.  Pack- 
wood,  34  Fed.  Kcp.  368;  McClung  v.  Steen,  32  Fed. 
Rep.  373;  Wood  v.  Holly  Mfff.  Co.  100  Ala.  338: 
Smith  V.  Perry.  66  Ala.  28»;  Derrick  v.  Brown,  66 
Ala.  162;  McMillan  v.  Rushing,  80  Ala.  402;  O'Neal 
V.  Seixas,  85  Ala.  80;  Bragg  v.  Paulk,  42  Me.  502; 
Stoffel  v.  Schrceder,  02  Mo.  147;  Stivers  v.  Home* 
63  Mo.  473;  Mann  v.  Best,  62  Mo.  491;  Hope  v.  Blair, 
105  Mo.  90;  Bowman  v.  GriflHth,  35  Neb.  361;  Rich- 
ards v.  Snyder,  11  Or.  611;  Baker  v.  Woodward,  12 
Or.  8;  Woodlolk  v.  Blount,  8  Hayw.  (Tenn.)  147.  9 
Am.  Dec.  736;  Carter  v.  Wise,  39  Tex.  273;  Hamman 
29  L.  R.  A. 


V.  Keigwin,  89  Tex.  84;  Harrison  v.  Boring,  44  Tex. 
256;  Martin  v.  Morris.  62  Wis.  428;  Woodward  v. 
Jewell.  25  Fed.  Rep.  691. 

A  few  cases  seem  Inclined  to  take  issue  with  the 
above,  for  it  has  been  held  that  taking  a  quit^ 
claim  deed  is  not  of  itwlf  sufficient  to  clinrge  tbe 
grantee  with  notice  that  his  grantor's  title  was 
procured  by  fraud.  Mansfield  v.  Dyer,  131  Mass.  200. 

And  in  Nldever  v.  Ayere,  83  Cal.  39.  it  was  held 
that  a  purchaser  by  a  quitclaim  deed  was  en- 
titled to  protection  against  an  unrecorded  de- 
cree of  distribution  showing  an  equity  against 
the  property  and  incidentally  that  he  was  entitled 
to  be  protected  against  a  resulting  trust  arising 
from  the  payment  of  the  purchase  money  by  one 
person  and  the  taking  of  the  title  in  the  name  of 
another  person  who  made  the  quitclaim  deed. 

Purchaser  with  notice. 

There  are  several  cases  in  which  although  the 
court  exprosaed  an  opinion  upon  the  effect  of  tak- 
ing a  quitclaim  deed  the  facts  showed  that  the  pur- 
chaser had  actual  notice  of  the  outstanding  title 
itself  or  was  negligent  in  making  inquiry  after 
receiving  notice  of  suspicious  circumstanced,  of 
course  such  purchasers  could  r^rt  rely  alone  on  the 
records. 
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apparent]  J  while  said  Emery  was  acting  as 
the  agent  of  defendant  Lane,  he  fraudulently 
discharged  plaintiff *s  mortgage  for  $1,200, 
a^d  satisfied  the  same  of  record,  and  turned 
the  Poe  mortgages  over  to  his  principal, 
with  an  abstract  of  title  to  the  premises,  from 
which  it  appeared  that  the  mortgagor,  Poe, 
at  the  time  of  the  execution  of  the  mort- 
gages, held  the  property  under  a  quitclaim 
deed  from  Randolph,  the  original  mortgagor. 
Kmery  subsequently  took  from  Poe  a  quit- 
claim deed,  and  by  quitclaim  deed  trans- 
ferred the  premises  to  the  defendant  Lane,  in 
s;ati8faction  of  the  mortgages  for  $1,800. 
Defendant  Lane  examined  the  abstract  before 
he  purchased  the  property,  and  observed  that 
all  prior  conveyances  were  by  quitclaim 
deeds,  and  it  also  appeared  therefrom  that 
his  agent  had  taken  the  two  mortgages, 
amounting  to  $1,800,  and  soon  afterwards 
discharged  plaintiff's  mortgage  for  $1,200, 
and  took  a  quitclaim  deed  from  Poe  to  him- 
self ;  and  the  record  was  therefore  sufficient 
to  put  the  defendant  Lane  on  inquiry,  as  a 
grantee  in  a  quitclaim  deed  is  not  a  bona 
tide  purchaser.  Such  deed  simply  conveys 
all  the  interest,  if  an^,  which  the  grantor 
has  in  equity  at  the  time  of  its  execution; 
and  in  this  case  defendant's  mortgages  were 
t-aken  by  his  agent,  subject  to  plaintiff's 
lien,  which  should  not  be  defeated  by  the 
fraudulent  acts  of  such  agent. 

In  ^*:>UeU  v.  Sioux  Valley  Bank,  79  Iowa, 
339,  7  L.  R.  A.  594,  it  is  said  that  "one 
who  takes  a  mere  quitclaim  deed  for  real  es- 
tate is  conclusively  presumed  to  have  notice 
of  prior  equities,  and  takes  subject  thereto ; 
and  so  an  unrecorded  bond  for  a  deed  takes 
precedence  of  a  subsequent  quitclaim  deed, 
though  the  deed  is  based  upon  a  valuable 
consideration,  and  is  taken  without  actual 
notice  of  the  bond."  In  Peters  v.  Cartier,  80 
Mich.  124,  the  court  says :  •"  Under  the  cloak 
of  quitclaim  deeds,  schemers  and  speculators 
close  their  eyes  to  honest  and  reasonable  in- 
quiries, and  traffic  in  apparent  imperfections 
in  titles.    The  usual  method  of  conveying  a 


good  title— one  in  which  the  grantor  has 
confidence — is  by  warranty  deed.  Tlie  usual 
method  of  conveying  a  defective  title  is  by 
quitclaim  deed.  '  Tlie  rule  is  wise  and  whole- 
some which  holds  that  those  who  take  by 
quitclaim  deed  are  not  bona  fide  purchasers, 
and  take  only  the  interest  which  their  grantor 
had.  It  is  therefore  immaterial  whether  or 
not  Cartier  had  notice  or  knowledge  of  com- 
plainant's title.  He  must  be  held  to  have 
purcJiased  at  his  own  risk,  and,  Douville 
having  no  title,  conveyed  none  to  him."  A 
quitclaim  deed  is  sufficient  to  put  a  person 
on  inquiry.  Goiklard  v.  I)ona/ia,  42  Kan. 
754.  In  Gest  v.  Packwood,  34  Fed.  Rep.  368, 
it  is  held  that  "one  who  takes  a  mere  convey- 
ance of  another's  interest  in  real  property, 
or  a  quitclaim  deed  thereto,  is  not  a  pur- 
chaser for  a  valuable  consideration,  within 
the  rule  in  equity  which  protects  such  a  pur- 
chaser against  prior  conveyances  or  rights  of 
which  he  had  no  notice ;  for  by  the  very 
terms  of  his  conveyance  he  has  notice  that 
he  is  purchasing  nothing  more  than  the  in- 
terest or  ri^ht  his  vendor  then  had,  .  .  . 
and  the  assignment  of  a  mortgage  thereon  for 
an  antecedent  debt  does  not  make  the  vendee 
or  assignee  a  purchaser  for  a  valuable  con- 
sideration, so  as  to  protect  him  against  a  prior 
conveyance  of,  or  rijjht  in  or  to,  such  prop- 
erty." Notice  sufficient  to  prevent  the  pur- 
chase from  being  bona  fide  is  said  to  inhere 
in  the  very  form  of  this  kind  of  conveyance. 
3  Pom.  Eq.  Jur.  753. 

It  is  conceded  by  counsel  for  respondent 
that  the  quitclaim  deed  alone  would  i^ive  the 
defendant  no  standing  in  court,  but  he  con- 
tends that  his  title  rests  upon  the  two  mort- 
gages from  Poe  to  Kmery,  of  s3;l,0()0  and  $800, 
respectively,  which  were  assigned  to  him  by 
saici  Emery.  The  defendant  Lane  testified 
that  p]mery  had  general  authority  to  invest 
and  reinvest  at  least  $2. 500  of  his  money,  and 
that  all  the  business  transacted  in  purchasing 
these  mc)rtgages  was  done  through  said  ILm- 
ery,  and  that  he  took  the  quitclaim  deed  to 
the  premises  in  satisfaction  of  these  mort- 


The  quitclaim  grantee  cannot  claim  title  if  be 
had  ootloe  of  the  prior  unrecorded  deed.  Stanley 
V.  Hchwalby,  85  Tex.  348. 

One  who  takes  a  quitclaim  deed  cannot  rely  on 
the  recoxxlB  if  be  has  actual  notice  of  outstandlngr 
titles.    Loffan  v.  Neill,  128  Pa.  457. 

If  the  grantee  in  the  quitclaim  deed  has  sufficient 
notice  to  put  him  on  inquiry  he  will  not  beontuled 
to  the  protection  of  the  re^try  acts.  Stetson  v. 
Took.  39  Mich.  753. 

One  who  receives  a  quitclaim  deed  with  notice 
that  the  land  has  been  sold  acquires  no  title  as 
BfCBinst  a  prior  unrecorded  deed  in  the  hands  of  a 
bona  fide  purchaser  in  jcood  faith.  Wines  v.  Woods, 
lf«Ind.S01. 

In  Battershail  v.  Stephens,  34  Mich.  74,  where  a 
quitclaim  deed  was  taken,  the  court  seems  to 
assume  that  It  mifrht  under  some  circumstanct^sbe 
enutled  to  priority  over  prior  unrecorded  deeds 
but  holds  that  under  the  circumstances  of  that  cnae 
it  was  not  so  entitled  because  not  taken  in  grood 
faith. 

In  Peters  v.  Cartier,  80  Mich.  124,  the  court  after 
deciding  that  the  circumstances  of  the  case  were 
safficient  to  put  the  intending  purchaser  on  in- 
quiry says  the  rule  is  wise  and  wholesome  that  those 
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who  take  by  quitclaim  deed  are  not  hona  fldo  pur- 
chasers and  take  only  the  interest  which  their 
grantors  have. 

In  Martin  v.  Brown,  4  Minn.  291,  it  is  stated  that 
when  a  jiorson  relies  upon  a  mere  quitclaim  deed 
of  the  interest  which  another  person  may  have  in 
the  property  he  doc^s  so  at  his  iierll  and  must  see  to 
it  that  there  is  an  interest  to  convey.  But  in  that 
case  the  evidence  showed  circumstances  which 
should  have  given  the  purchaser  notice  of  the  out- 
standing interest. 

The  ruling  in  Martin  v.  Brown  was  followed  in 
Everest  v.  Ferris,  16  Minn.  28. 

The  grantee  in  a  quitclaim  deed  will  obtain  no 
title  if  he  had  sufllcient  information  to  put  him  on 
inquiry  which  would  have  led  to  the  discovery  of 
the  prior  unrecorded  deed.  Cummings  v.  Unne- 
gan,  42  Minn.  524;  Wolf  v.  Zabel,  44  Minn.  90. 

In  Pleasants  v.  Blodgett,  32  Neb.  427.  the  court 
after  finding  that  the  evidence  showed  notice,  sa.v« 
the  purchaser  iiought  an  interest  which  had  prev- 
iously been  conveyed  to  another  and  the  grant(»e 
under  the  quitclaim  therefore  took  nothing. 

A  gnintee  under  a  mere  quitclaim  deed  reciting 
a  nominal  consideration  where  no  possession  of  the 
property  is  given  under  the  deed  acquires  no  right 
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gages ;  and  it  therefore  clearly  appears  that 
the  defendant  Lane  intended  to  extinguish 
the  mortgages,  and  that  the  same  thereby  be- 
came merged  to  the  extent  of  his  interest  in 
the  premises.  Plaintiff's  mortgage  directly 
affected  the  premises  in  controversy  at  the 
time  Emery,  as  the  agent  of  Lane,  was  act- 
ing in  relation  thereto ;  and  the  fact  that  it 
was  a  valid  and  subsisting  lien,  paramount 
to  the  Poa mortgages,  was  well  known  to  the 
said  agent ;  and  the  defendant  Lane  is  charged 
with  a  knowledge  of  that  fact,  as  the  same 
was  directly  involved  in  matters  within  the 
scope  of  Emerj^'s  authority.  At  the  time 
defendant's  mortgages  were  executed,  and 
for  nearly  three  months  thereafter,  plaintiff's 
mortgage  wjis  of  record,  and  remained  so  until 
the  same  was  fraudulently  released.  Emery, 
who  was  acting  for  the  defendant  Lane,  had 
at  the  time  actual  notice  and  knowledge  of 
its  existence,  which  in  law  became  the  no- 
tice and  knowledge  of  his  principal,  the  de- 
fendant Lane,  who  is  presumed  to  have  taken 
his  mortgages  and  quitclaim  deed  subject  to 
Dlaintiff's  lien  for  $1,200.  Jones  v.  Bom- 
ford,  21  Iowa,  217  ;  May  v.  Borel  12  Cal.  91 ; 
Boone,  Mortg.  69.  The  transfer  of  a  note  se- 
cured by  mortgage  carries  with  it  the  mort- 
gage also,  and  when  the  original  mortgagee 
and  payee  sells  such  note  v.ithout  assign fng 
the  mortgage  to  the  purchaser  of  the  same, 
and  then  takes  subsequent  mortgages  upon 
the  same  property,  and  fraudulently  dis- 
charges the  prior  mortgage,  he  can  gain  no 
advantage  thereby,  eitluT  for  himseli  or  for 
one  for  whom  he  is  acting  as  agent,  in  any 
of  the  transactions  directly  involving  the 
property  mortgaged.  Walker  v.  Schreibei\  47 
Iowa,  529.  In  Downer  v.  Miller,  15  Wis. 
612,  Paine,  J.,  speaking  for  the  court,  said: 
**  Where  a  prior  mortgage  or  judgment  has  by 
wrong  or  fraud  been  discharged  of  record,  a 
subsequent  mortgagee,  whose  right«  existed 
at  the  time  of  such  discharge,  cannot  claim 
to  be  injured  by  allowing  it  to  be  set  aside 
and  the  prior  mortgagee  to  be  restored  to  his 
rights."    From  Trenton Bkg.  Co.  v.  Woodruf, 


2  N.  J.  Eq.  117,  we  quote  without  comment 
the  following :  **  The  cancellation  of  a  mort- 
gage on  the  record  is  only  prima  facie  evi- 
dence of  its  discharge,  and  leaves  it  open  to 
the  party  making  such  allegation  to  prove 
that  it  was  made  by  accident,  mistake,  or 
fraud.  On  such  proof  being  made,  the  mort- 
gage will  be  established,  even  against  subse- 
quent mortgagees  without  notice.**  A  court 
of  equity  will  ^rant  relief  in  cases  like  the 
present  by  considering  a  morttragc  fraudu- 
lently discharged  of  record  in  lull  force,  as 
the  interests  of  justice  are  thereby  best  sub- 
served. Biirneji  v.  Camack,  1  Barb.  392 ;  Egge- 
man  v.  Eggeman,  37  Mich.  436;  Banta  v. 
Vreeland,  i5  N.  J.  Eq.  103,  82  Am.  Dec.  269. 
All  the  business  transacted  in  procuring  these 
mortgages  and  the  quitclaim  deed  was  done 
through  Emery,  as  the  agent  of  the  defend- 
ant Lane;  and  under  the  doctrine  of  prin- 
cipal and  agent  he  is  charged  with  a  knowl- 
edge of  the  act  of  Emery  with  reference  to  the 
matters  over  which  his  authority  extended, 
and  which  directly  affected  the  premises  in 
controversy  ;  and,  under  all  the  circumstances 
of  this  case,  the  defendant  Lane  is  not  a  bona 
fide  owner  of  the  premises  discharged  of 
plaintiff's  mortgage,  and  the  judgment  of  the 
Trial  Court  is  therefore  reversed,  and  a  new 
trial  is  ordered. 

Kellam,  J. ,  concurri ng  : 

I  think  appellant  is  entitled  to  a  reversal 
of  this  judgment  on  the  ground  that  respond- 
ent, upon  the  evidence  presented  by  the  rec- 
ord, was  not  an  innocent  purchaser  of  the 
note  and  mortgage  which  he  turned  over  in 
payment  of  the  land,  and  that,  under  the  cir- 
cumstances of  this  case,  his  quitclaim  deed 
did  not  make  him  an  innocent  purchaser  of 
the  mortffaged  premises?  As  particularly  no- 
ticed in  Judge  Fuller's  opinion,  respondent. 
Lane,  became  the  purchaser  of  the  note  and 
mortgage  through  Emery,  under  general  au- 
thority to  him  to  reinvest  his  money, — that 
is,  Emery  acted  for  him.  Emery  knew  all 
about  the  facts,  and  that  the  mortgage  which 


to  take  as  afralnst  a  prior  frrantce  whether  the  deed 
of  such  grantee  is  recorded  or  not.  American 
Mortg.  Co.  V.  Hutchinson,  19  Or.  334. 

The  registration  act  will  not  protect  one  who  for 
a  nominal  consideration  takes  a  quitclaim  deed 
from  one  who  appears  by  the  record  to  be  the 
owner  of  the  property  but  who  states  that  he  is 
not  in  fact  such.    Kearney  v.  Vaughan,  50  Mo.  284. 

In  Ilradfonl  v.  Carpenter,  13  Colo.  30,  it  was  held 
that  the  fact  that  a  trust  deed  was  on  record, 
coupled  with  the  fact  that  a  pubsequent  grantee 
from  its  maker  took  a  quitclaim  deed,  were  suffi- 
cient to  charge  the  grantee  with  notice  of  rights 
which  had  been  acquire*!  under  a  purchase  at  the 
trustee's  sale,  the  evidence  of  which  had  not  been 
recorded. 

Where  one  who  took  a  quitclaim  deed  to  prop- 
erty in  possession  of  a  third  person  had  his  deed 
recorded  before  that  under  which  the  third  person 
claimed,  it  was  held  that  his  title  was  subordinate 
to  that  of  the  third  person  which  was  a  prior  deed 
from  the  common  grantor.  African  M.  E.  Church 
Trustees  v.  Hewitt,  37  Kan.  107. 

In  United  States  v.  SUney,  21  Fed.  Ilep.  894,  a 
purchaser  from  one  holding  a  quitclaim  deed  was 
deniedthei>ositionof  a  bona  flde  holder  because 
of  the  fact  that  a  third  person  was  In  possession, 
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inquiry  of  whom  would  have  shown  the  true  state 
of  the  title,  but  "the  judge  takes  occasion  to  state 
that  it  is  authoritatively  decided  that  a  purchaser 
by  deed  of  quitclaim  simply  is  not  to  be  considered 
as  a  bona  flde  purchaser  without  notice. 

A  ].)erson  who  takes  a  quitclaim  of  a  tax  title 
while  the  taxixiyer  is  still  in  possession  will  take 
with  notice  (jf  the  taxpayer's  equities.  Merrett  v. 
Poulter,96Mo.237. 

Other  rulinijs. 

A  quitclaim  deed  from  heirs  will  not  affect  a  prior 
unrecorded  deed  from  the  ancestor.  Hodgers  v. 
Burchard,  34  Tex.  441,  7  Am.  Rep.  283. 

In  Flagg  V.  Mann,  2  Sumn.  486,  a  deed  of  quit- 
claim was  construed  as  a  bargain  and  sale  for  the 
purpose  of  giving  the  grantee  the  rights  of  a  bona 
fide  purchaser. 

In  Ripley  v.  Seligman,  88  Mich.  177,  the  court  held 
that  the  holder  of  the  quitclaim  deed  was  within 
the  section  of  the  statute  which  provided  that  no 
implied  or  resulting  trust  should  bo  alleged  or 
established  to  defeat  or  prejudice  the  title  of  a  pur- 

I  chaser  for  a  valuable  consideration  and  without 

I  notice  of  the  trust. 

I     In  Hockenhull  v.  Oliver,  80  Ga.  89,  the  court  re- 

I  fuses  to  decide  the  question. 
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he  assumed  to  discharge  was  not  paid.  Lane 
must  be  charged  with  nis  agent's  knowledge. 
He  waa  not,  therefore,  a  bona  fide  owner  of 
the  note  and  mortgage.  He  turned  over  this 
note  and  mortgage,  of  which  he  was  not  a 
bona  fide  holder  as  against  appellant,  and 
took  a  quitclaim  deed  from  Emery,  who  had 
by  quitclaim  become  the  apparent  holder  of 
the  legal  tide.  While  there  is  an  absolute 
confiicl  of  authorities  as  to  the  legal  effect  of 
a  quitclaim  deed,  I  am  well  satisfied  that  un- 
der the  circumstances  of  this  case,  as  exhib- 
ited by  the  evidence  before  us,  respondent, 
Lane,  ought  not  to  be  held  an  innocent  and 
bona  fide  holder  either  of  tbe  note  and  mort- 
gage or  of  the  title  to  the  mortgaged  premi- 
ses as  against  appellant,  Parker,  whose  mort- 
gage was  apparently  fraudulently  discharged 
by  respondent's  agent  and  grantor.  It  is 
well  known  that  deeds  denominated  quit- 
claim have  in  practical  use  taken  a  variety 
of  forms,  in  some  of  which  it  is  difficult  to 
determine  whether  they  were  intended  as  act- 
ire,  specific  grants,  or  simply  releases  or 
discharges  of  some  possible  or  contingent 
interest  in  the  grantor.  None  of  the  deeds 
are  set  out  in  the  abstract,  and  I  assume  that 
they  were  simply  releases.  Further  facts 
may  be  developed  on  a  retrial.  For  these 
reasons  I  concur  in  the  reversal. 

Corson*  P.  «/.,  dissenting: 

I  am  unable  to  concur  with  my  associates 
in  the  reversal  of  the  judgment  in  this  case, 
placed,  as  I  understand  the  opinion,  mainly 
upr>n  the  ground  that  the  defendant  Lane  ac- 
quired his  title  to  the  property  through  a 
*•  quitclaim  deed,"  and  therefore  had  con- 
structive notice  of  the  equities  of  Parker  in 
the  property.  Jndae  Fuller,  in  the  majority 
opinion,  says:  "Defendant  Lane  examined 
the  abstract  before  he  purchased  the  property, 
and  observed  that  all  prior  conveyances  were 
of  quitclaim  deeds,  and  took  a  quitclaim 
deed  from  Poe  to  himself ;  and  the  record  was 
therefore  sufficient  to  put  defendant  on  in- 
quiry, as  a  grantee  in  a  quitclaim  deed  is 


not  a  bona  fide  purchaser.''  It  seems  to  me 
that  such  a  doctrine  unnecessarily  introduces 
into  our  system  of  conveyances  a  rule  as  to 
real- estate  titles  based  upon  the  form  of  the 
deed  that  can  only  result  in  uncertainty  and 
doubt  in  titles  which,  in  my  opinion,  should 
be  determined  by  the  records  alone,  except  in 
the  we  11- recognized  cases  of  actual  notice  or 
want  of  consideration.  Our  registry  laws 
were  established  for  the  express  purpose  of 
enabling  one  by  an  examination  of  the  rec- 
ords to  ascertain  the  true  title  to  property 
therefrom.  But  by  the  decision  in  this  case 
a  new  element  is  introduced.  If  there  is  in 
the  chain  of  title  a  quitclaim  deed,  then  no 
reliance  can  be  placed  upon  the  records,  and 
the  party  purchasing  is  charged  with  notice 
of  all  outstanding  equities  and  conveyances 
not  recorded.  Such  a  doctrine  is  very  far- 
reachinc,  and  renders  titles  in  this  state  very 
uncertain,  as  there  are  probably  but  few  titles 
in  which  there  are  not  more  or  less  quitclaim 
conveyances. 

While  there  are  some  authorities  that  seem 
to  sustain  the  position  of  the  opinion  of  the 
court.  I  am  of  the  opinion  that  the  better - 
considered  and  later  cases  are  opposed  to  the 
views  therein  expressed.  I  shall  not  uudei- 
take  to  do  more  at  this  time  than  to  call  at- 
tention to  a  few  of  the  cases  bearing  upon 
this  question :  Dow  v.  Whitney,  147  Mass. 
1 ;  Chapman  v.  ISims,  53  Miss.  154 ;  Willing- 
ham  V.  Hardin,  75  Mo.  429 ;  Fox  v.  Hall,  74 
Mo.  315.  41  Am.  Kep.  316:  Graff  y.  Middle- 
ton,  43  Cal.  341 ;.  Frey  v.  Clifford,  44  Cal. 
335  ;  Hamilton  v.  DooliitU,  37  111.  473  ;  Brown 
V.  Banner  Coal  &  Coal  Oil  Co.  97  111.  214,  37 
Am.  Kep.  105.  In  the  latter  case  the  supreme 
court  of  Illinois  quotes  with  approval  from 
McConnel  v.  Heed,  5  111.  117,  38  Am.  Dec. 
124,  the  following:  "A  deed  of  release  and 
quitclaim  is  as  effectual  for  the  purpose  of 
transferring  title  to  land  as  a  deed  of  bargain 
and  sale  ;  and  the  prior  recording  of  such  deed 
will  give  it  a  preference  over  one  previously 
executed,  but  which  was  subsequently  re- 
corded.    In  this  respect,  there  is  no  distinc- 


I^Mtintikin  httwttn  conveyance  of  land  and  of  mere 
interest. 

A  distinction  shoald  be  and  is  made  between 
c&ees  wberethe  quitclaim  is  intended  to  operate  as 
a  conveyance  of  the  land  itself  and  those  where  a 
mere  transfer  of  the  grantor^s  interest  is  intended. 
In  the  latter  case  of  course  a  person  who  purchases 
merely  anotber^s  interest  in  certain  land  will  get 
Dotliing  if  there  is  not  such  interest.  This  dis- 
tinction may  perhaps  reconcile  all  the  cases,  but  it 
U  difficult  to  determine  from  the  reports  uf  someot 
tbem  whether  the  court«  had  in  mind  this  distinc- 
tion or  not,  and  in  view  of  tbe  fact  that  the  decis- 
ions of  some  states  are  uniformly  one  way  the  in- 
ference is  that  there  was  no  intention  to  base  the 
decisions  upon  this  distinction.  The  decisions  in 
which  tbe  distinction  has  been  clearly  draw  are  as 
fuLlows: 

One  who  takes  a  Quitclaim,  deed  of  the  land  itself, 
and  not  merely  of  the  right,  title,  and  interest  of 
tbe  frrantor,  is  not  within  the  rule  that  a  person 
acq uirinir  title  by  quitclaim  deed  is  not  entitled  to 
tbe  protection  of  the  recording  acts.  Prentice  v. 
iiuluth  Storage  &  Forwarding  Co.  68  Fed.  Uep.  437. 

A  conveyance  of  land  will  entitle  the  holder  to 
tbe  protection  of  the  recording  acts.    Baylor  v. 
i^CQttish- American  Mortg.  Co.  66  Fed.  Rep.  631. 
29  L.  R.  A. 


One  who  has  in  good  faith  purchased  the  absolute 
right  to  land  in  contradistinction  to  that  of  the 
title  or  claim  of  title  of  the  grantor  and  by  outside 
proof  has  shown  that  he  has  paid  a  valuable  con- 
sideration therefor  may  claim  as  an  innocent  pur- 
chaser against  adverse  title  or  cguitios  of  which 
be  has  no  notice,    liichardson  v.  Levi,  67  Tex.  350. 

If  the  deed  purports  to  convey  the  land  itself  the 
grantee  will  be  protected  against  a  prior  unre- 
corded conveyance.  Dycus  v.  Hurt,  2  Tex.  Civ. 
App.  a54. 

If  the  deed  purports  to  convey  the  land  it  will  be 
protected  by  the  registry  acts.  Taylor  v.  Harrison, 
47  Tex.  454,  26  Am.  Rep.  304. 

In  Miller  v.  Fraley,  23  Ark.  735,  it  is  said  it  is  no 
doubt  the  law  that  where  a  person  bargains  for  and 
fakes  a  mere  quitclaim  deed  or  deed  without  war- 
ranty it  is  a  circumstance  if  unexplained  to  show 
that  he  had  notice  of  imperfections  in  the  vendor's 
title  and  only  purchased  such  interest  as  the  vendor 
might  have  in  the  property  and  that  he  is  not  enti- 
tled to  protection  in  equity  as  an  innocent  pur- 
chaser without  notice. 

If  it  appears  that  the  intention  was  not  to  pass 
the  land  torraerly  conveyed  the  later  deed  will  not 
I  take  preference  of  the  prior  one.  Hamilton  v. 
I  Doolittie,  37  111.  473. 
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tion  between  different  forms  of  conveyance. 
As  a  general  rule,  the  one  first  recorded  must 
prevail  over  one  of  older  execution,  when 
made  in  good  faith,  and  when  it  appears  to 
have  been  the  intention  of  tlie  parties  to  con- 
vey again  the  same  lands  which  had  been 
previously  conveyed.  But  where  the  terms 
of  the  second  deed  do  not  necessarily  embrace 
the  lands  previously  conveyed,  and,  on  the 
contrary,  are  such  as  to  show  that  it  was  not 
the  intention  of  the  grantor  to  include  them, 
the  court  will  give  it  such  construction  as 
not  to  embrace  them, "  etc.  The  same  view 
seems  to  be  taken  by  the  supreme  court  of 
Massachusetts  in  Doic  v.  Whitney,  supra. 
That  court  saye  :  **  A  deed  of  *  all  the  right, 
title,  and  interest,'  or  of  'all  the  interest,' 
of  the  grantor  in  a  lot  of  land,  conveys  the 
same  title  as  a  deed  of  the  land.  It  is  the 
policy  of  our  laws  that  a  purchaser  of  land, 
by  examining  the  registry  of  deeds,  may  as- 
certain the  title  of  his  grantor.  If  there  is 
no  recorded  deed,  he  has  the  right  to  assume 
that  the  record  title  is  the  true  title.  The 
law  has  established  the  rule  for  the  protec- 
tion of  creditors  and  purchasers  that  an  un- 
recorded deed,  if  unknown  to  them,  is,  as  to 
them,  a  mere  nullity.  The  reasons  for  the 
rule  apply  with  equal  force  in  the  case  of 
a  deed  of  the  grantee's  right,  litle,  and  in- 
terest as  in  that  of  a  deed  of  the  land.  We 
are  of  the  opinion,  therefore,  that  the  deed 
of  Stephen  Dow  conveyed  to  his  grantee  a 
title  which  is  good  against  any  prior  deed, 
if  unrecorded.  To  hold  otherwise  would 
defeat  the  purpose  of  the  registration  laws, 
and  create  confusion  in  the  titles  to  land." 
After  referring  to  a  number  of  prior  cases, 
the  court  says ;  "  In  each  of  these  cases  the 
question  was  not  as  to  the  effect  of  a  prior 
unrecorded  deed  of  the  same  land,  but  it 
was  whether  the  land  previously  sold  was 
included  w^ithiu  the  descriptitm  of  the  latter 
deed.  In  other  words,  it  was  a  question  of 
the  construction  of  the  deed  relied  upon. 
No  such  question  can  arise  in  the  case  at  bar, 
as  the  description  of  the  land  intended  to  be 


I  conveyed  is  specific  and  exact.  The  same 
considerations  apply  to  the  deed  from  Alfred 
A.  Dow  to  the  plaintiff."  These  quotations 
I  think  will  explain  many  of  the  cases  ap- 
parently sustaining  the  opinion  of  the  court. 
The  question  was  not,  in  those  cases,  as 
to  the  character  of  the  deed,  but  what  did 
the  grantor  intend  to  convey  by  his  deed? 
In  the  case  of  Chapman  v.  Sims,  8uj?ra,  the 
supreme  court  of  Mississippi  very  fully  re- 
views the  cases  seeming  to  hold  that  the 
grantee  in  a  quitclaim  deed  is  not  a  bona  fide 
purchaser,  and  concludes  as  follows:  **We 
conclude  that  there  is  no  authority  for  the 
proposition  that  a  quitclaim  deed  in  the  chain 
of  title  deprives  him  who  claims  under  it 
of  the  character  of  a  bona  fide  purchaser. 
There  are  dicta  and  suggestions  and  infer- 
ences to  that  effect;  but  we  deny  and  repu- 
diate the  proposition  as  unsound,  and  insup- 
portable on  authority,  principle,  or  policy." 
The  court  further  says  :  "Tiiere  is  no  refer- 
ence to  the  subject  of  a  distinction  between 
quitclaim  deeds  or  deeds  with  special  coven- 
ants and  those  wMth  general  covenants  of 
warranty  as  a  protection  to  bona  tide  pur- 
chasers, or  as  a  significant  circumstance  to 
Dut  one  on  inquiry,  in  the  full  and  learned 
discussion  of  bona  tide  purchasers  by  the 
English  and  Ameiican  editors  of  Leading 
Cases  in  Equity,  in  connection  with  the  case 
of  Basset  v.  yosworihy,  2  White  vfc  T.  Lead. 
Eq.  Cas.  8d  Am.  ed.  101,  except  to  remark: 
'But  there  is  some  ditilculty  in  assenting  to 
a  dictum  in  Olivei'  v.  Piatt,  44  U.  S.  ii  How. 
333,  11  L.  ed.  622,  that  taking  a  deed  with 
a  covenant  of  special  warranty  is  sufficient 
to  show  a  doubt  of  the  warrantor's  title, ' 
etc.  The  case  of  Le  yeve  v.  Le  iV>re,  2 
White  &  T.  IxMid.  Eq.  Cas.  127  et  seq.,  pre- 
sents an  exhaustive  discussion  of  the  subject 
of  notice,  as  considered  by  the  English  and 
j  American  adjudications,  and  nowhere  among 
I  them  is  a  distinction  between  a  quitclaim 
I  and  a  warranty  deed  adverted  to  as  affecting 
a  holder  with  notice,  or  putting  him  on  in- 
quiry.    Nor  is  there  any  reason  for  such  a 


A  convej'ance  of  the  ritfht,  title,  and  Interest  will 
convey  only  what  the  jrrantor  has  to  convey.  Coe 
V.  Persons  Unknown,  43  Me.  496. 

A  release  of  all  riyht,  title,  and  Interest  will  not 
take  precedence  of  a  prior  unrecorded  conveyance. 
Nash  V.  Ilean,  74  Me.  340. 

A  deed  of  the  ^raiitor^s  **now  remaining"  interest 
in  the  tniot  of  land  will  not  take  precedence  over 
a  prior  unrecorded  deed  of  the  tract.  Eaton  v. 
Trowbrldife,  38  Mich.  454. 

A  conveyance  of  the  right,  title,  and  interest  will 
not  pass  the  property  if  it  has  been  previously  con- 
veyeJ  to  another,    ilope  v.  Stone,  10  Minn.  152. 

One  who  takes  a  mere  release  of  the  interest  of 
his  ffrantor  will  not  he  protected.  Tate  v.  Kramer, 
1  Tex.  Civ.  A  pp.  427. 

One  who  takes  merely  a  conveyance  of  interest  is 
not  a  bona  flde  purchaser.  Tram  Lumber  Co.  v. 
Hancock,  70  Tex.  312;  Lumpkin  v.  Adams,  74  Tex. 
96. 

The  purchase  of  the  chance  of  title  will  not  con- 
stitute the  purchaser  a  bona  fide  one.  Carleton  v. 
Lorabardi,  81  Tex.  a56. 

While  non-registered  deeds  are  declared  void  by 
statute  as  to  subsequent  purchasers  for  value  and 
without  notice  still  the  doctrine  is  well  settled  that 
u  subsequent  purchaser  although  tor  value  and 
29  L.  R.  A. 


without  actual  notice  who  takes  under  a  strictly 
quitclaim  deed,  that  is  one  by  which  the  chance  of 
title  and  not  the  land  itself  is  conveyed,  will  not  tx; 
accorded  the  protection  of  the  statute  for  the  ob- 
vious reason  that  he  contracted  for  the  interest 
only  that  his  vendor  then  had  in  land.  Thorn  v. 
Newson,  04  Tex.  161,  53  Am.  Kep.  747. 

Doctrine  of  the  United  Slates  Supreme  Cottrt. 

The  distinction  between  the  equity  rule  and  that 
under  the  recording  acts  is  well  illustrated  by  the 
decisions  of  the  Supreme  Court  of  the  United 
States.  That  court  has  uniformly  refused  to  recog- 
nize the  right  of  a  purchaser  by  quitclaim  deed  to 
protection  against  latent  equities,  but  as  soon  as  the 
question  of  his  right  to  protection  under  the  re- 
cording acts  was  presented  he  was  held  t<i  be  enti- 
tled to  such  protection. 

In  Oliver  v.  Piart,  44  U.  S.  3  How.  363, 11  L.  ed.  «35, 
in  which  the  question  was  whether  or  not  certain 
trusts  attached  to  lands  in  the  hands  of  defendants, 
the  court  said  the  deeds  taken  were  quitclaim  deeds 
without  covenants  of  warranty,  except  against 
pei-sons  claiming  under  the  grantor,  "in  legal  effect 
therefore  the  deed  conveyed  no  more  than  bis 
right,  title,  and  interest  in  the  property,  and  under 
such  circumstances  it  is  difficult  to  conceive  how^ 
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distinction.  A  covenant  of  warranty  does 
not  convey  title.  It  cannot  enlarge  a  title 
conveyed  by  the  deed  in  which  it  is  inserted. 
It  is  no  more  than  a  covenant  to  indemnify 
against  failure  of  title  by  eviction,  actual 
or  constructive.  A  Quitclaim  deed  is  as  ef- 
fectual to  convey  title  as  one  with  general 
warranty.  .  .  .  Such  a  doctrine  as  that 
a  quitclaim  conveyance  in  the  chain  of  title 
affects  the  party  who  claims  under  it  with 
notice  of  infirmities  in  the  title  would  be  as 
impolitic  as  it  is  unsupported  by  reason  or 
authority."  It  seems  to  me,  as  stated  by 
Judge  Campbell  in  the  above  opinion,  the 
wiser  and  safer  course  is  to  give  full  effect 


to  our  registration  laws,  except  when  par- 
ties have  taken  conveyances  with  actual  no- 
tice of  outstanding  equities  or  prior  convey- 
ances, or  have  taken  conveyances  without 
consideration.  Of  course,  when  a  party  has 
actual  notice,  or  has  paid  no  consideration, 
it  would  be  a  fraud  upon  the  party  holding 
the  equity  or  prior  title  to  permit  such  a  con- 
veyance to  prevail  over  the  equity  or  prior 
conveyance.  But  where  one  is  a  purchaser 
in  good  faith  for  value,  without  actual  no- 
tice, he  ought  not  to  be  deprived  of  his  prop- 
erty because  of  the  form  of  the  deed  or  deeds 
in  his  chain  of  title  under  which  he  claims. 


MISSOURI  SUPREME  COURT  (In  Banc). 


D.  C.  HICKMAN  et  al,  Appts., 

V. 

Lucy  J.  GREEN  et  al.,  Respts, 
(123  Mo.  165.) 

1.  The  testimony  of  a  witness  admitted 
without  objection  cannot  be  excluded  because 
the  other  party  to  the  transaction  was  dead, 

-2.  Notice  to  a  special  ag^ent  employed 
to  make  a  certain  exchangee  of  prop- 
erty without  any  authority  to  pass  upon  the 
title  or  matters  connected  with  the  title  to  the 
property  obtained  in  the  exchange  Is  not  im- 
puted to  the  principal,— especially  when  the 
agent  was  acting  for  the  other  party  also,  and  his 
concealment  of  the  facts  was  a  fraud  on  his  prin- 
cipal. 

3.  The  principal  is  not  charg^eable 
with  the  know^ledg^rof  the  a^ent  in  re- 
lation to  a  fraud  which  he  perpetrates  in  collu- 
sion with  the  other  party, 

4.  Possession  of  premises  by  a  woman 
who  furnishes  to  her  vendee  as  evidence  of  her 
title  a  quitclaim  deed  to  herself  with  an  abstract 
sbowingr  a  perfect  record  title  in  her  grantor, 


does  not  charire  her  vendee  with  notice  of  a  prior 
unrecorded  warranty  deed  from  the  same 
ffrantor  to  her  and  the  heirs  of  her  body. 

5.  A  quitclaim  deed  to  a  vendor  who  is 
in  possession  of  the  premises  from  one 
who  has  the  record  title  Is  sufficient  to  give  his 
vendee  the  right  to  claim  the  protection  of  the  re- 
cording laws  against  a  prior  unrecorded  deed,  by 
which  such  vendor  was  given  a  life  estate  only. 

6.  A  decision  will  not  be  reversed  merely 
because  a  seemingly  pertinent  question  was  ex- 
cluded, if  it  is  not  shown  what  the  party  proposed 
to  prove. 

(Sherwood^  Brace,  and  Burgess,  JJ.,  dissent,) 

(June  18, 1804.) 

APPEAL  by  complainants  from  a  jjudgment 
of  the  Circuit  Court  for  Audrain  County 
in  favor  of  defendants  in  a  proceeding  brought 
to  have  reinstated  a  dee(i  which  was  alleged 
to  have  been  destroyed  in  fraud  of  complain- 
ant's rights.     Affirmed. 

Statement  by  Oantt*  J. : 

This  is  a  suit  in  equity  to  restore  a  de- 


tbe  grantee  can  claim  protection  as  a  bona  fide 
purchaser  for  a  valuable  consideration  without  no- 
tice against  any  title  prior  to  that  of  the  grantor 
which  attached  itself  as  an  unextinguished  trust  to 
the  land." 

In  May  v.  Le  Claire,  78  U.  S.  11  Wall.  232,  20  L.  ed. 
63,  the  court  says  the  evidence  "satisfies  us"  that 
the  grantee  had  full  notice  of  the  frauds  and  the 
infirmities  of  the  grantor's  title.  Whether  this  was 
so  or  not,  having  acquired  his  title  by  a  quitclaim 
deed,  he  cannot  be  regarded  as  a  bona  fide  pur- 
chaser without  notice.  In  such  cases  the  convey- 
ance passes  the  title  as  the  grantor  held  it,  and  the 
grantee  takes  only  wliat  the  grantor  could  lawfully 
convey. 

In  Alexander  v.  Rodriguez,  79  U.  8. 12  Wall.  323, 
20  L.  ed.  406.  the  court  says  that  a  purchaser  by 
quitclaim  deed  cannot  have  the  immunities  which 
the  position  of  bona  fide  purchaser  without  notice 
gives  to  those  entitled  to  its  protection,  as  against 
the  right  of  a  grantor  by  a  deed  atnolute  to  have 
the  same  declared  a  mortgage. 

A  purchaser  by  quitclaim  deed  will  be  bound  by 
an  estoppel  which  prevents  his  grantor  from  as- 
serting his  title  to  the  premises.  Diokerson  v.  Col- 
grove,  100  U.  W.  W8,  26  L.  ed.  618. 

In  Baker  v.  Humphrey,  101  XJ.  8. 494, 26  L.  ed.  1065, 
where  one  in  whom  the  record  title  stood  had  es- 
29L.R.A, 


topped  himself  to  set  it  up  as  against  sut)sequent 
purchasers  from  one  shown  by  the  records  to  be  a 
mortgagee,  quitclaimed  to  the  representative  of  an 
attorney  who  discovered  the  defect  in  the  title 
while  examining  the  title  for  a  chent,  the  court  in 
holding  that  such  title  could  not  prevail  over  that 
of  the  client  says  no  one  taking  a  quitclaim  deed 
can  stand  in  the  relation  of  bona  fide  purchaser  to 
the  property. 

In  Mansfield  v.  Excelsior  Refinery  Co.,  136  U.  S. 
328,  34  L.  ed.  162,  the  court  recognizes  the  Illinois 
doctrine  as  declared  in  McConnel  v.  Reed,  5  IlL  117, 
38  Am.  Dec.  124. 

Where  the  title  may  be  conveyed  by  a  quitclaim 
deed  and  a  deed  of  that  description  is  accepted 
after  payment  of  full  value  for  the  land  the  pur- 
chaser is  entitled  to  rely  upon  the  records  so  far  as 
outstanding  claims  of  third  persons  are  concerned. 
McDonald  v.  Belding,  145  CJ.  S.  492,  36  L.  ed.  788. 

A  purchaser  by  quitclaim  is  entitled  to  protection 
under  a  statute  providing  that  all  instruments 
shall  take  efl'ect  from  the  time  of  recording  as  to 
"all  subsequent  purchasers  In  good  faith,  without 
notice."  Moelle  v.  Sherwood,  148  U.  S.  21,  37  L.  ed. 
350. 

In  the  latter  case  the  court  said:  **The  doctrine 
expressed  in  many  cases  that  the  grantee  in  a  quit- 
claim deed  cannot  be  treated  as  a  l)ona  fide  pur- 
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stroyed  deed  from  J.  G.  Lakenan  and  wife 
to  Mrs.  Francis  D.  Hickman  for  her  life, 
remainder  to  the  natural  heirs  of  her  body, 
conveying  to  them  a  parcel  of  land  in  the  city 
of  Mexico,  Audrain  county,  Mo.,  90  feet 
front  by  270  feet  deep,  being  the  north  part  of 
and  taken  off  of  the  north  side  of  lot  No.  35 
of  Mrs.  Sparks'  Southern  addition  to  said  city 
of  Mexico.  It  was  alleged  in  the  amended 
petition,  and  sustained  by  the  proofs,  that  in 
1886  Lakenan  and  wife,  by  warranty  deed, 
conveyed  said  land  to  Mrs.  Hickman  and  her 
bodily  heirs,  and  that  said  deed  was  never 
recorded.  In  May,  1889,  Mrs.  Hickman  and 
her  children  were  in  the  possession  of  this 
lot  occupying  it  as  a  residence.  At  the  same 
time  Mrs.  Green,  the  defendant,  was  the 
owner  in  fee  of  a  small  farm  of  40  acres  near 
Mexico,  on  which  she  was  residing  with  her 
husband  and  codefendant  herein.  Mrs.  Hick- 
man was  desirous  of  moving  to  the  country, 
and  Mrs.  Green  preferred  a  residence  in  the 
city,  and,  thereupon,  each  of  them  employed 
the  real -estate  firm  of  Moore  &  Nelson  to 
effect  the  exchange  of  these  two  properties. 
Their  contracts  with  Moore  <fc  Nelson  were 
in  writing.  Mrs.  Hickman's  contract  with 
them  was  executed  May  14,  1889,  and 
Mrs.  Green's  on  May  16th.  In  Mrs.  Green's 
contract  the  land  was  placed  with  Moore  & 
Nelson  to  exchange  for  Mrs.  Hickman's  lot. 
Mrs.  Green  asserted  that  she  was  the  owner 
in  fee  of  the  40  acres,  and  she  agreed  to  take 
Mrs.  Hickman's  lot  therefor,  and  give  pos- 
session November  1,  1889,  the  agency  to 
continue  for  one  month  from  its  date.  Moore 
&  Nelson  were  "authorized  to  sell  and  con- 
tract under  seal  with  purchaser  for  said 
premises  according  to  the  price  and  term  of 
payment  above  \vritten,  or  any  price  or  term 
which  we  may  a^ree  to  accept,  other  than 
the  above. "  Their  commission  was  fixed  at 
$50  if  the  exchange  was  effected,  whether  by 
them  or  another.  Mrs.  Hickman's  contract 
was  in  all  respects,  except  dates,  exactly  like 
Mrs.  Green's.  She  represented  that  she  was 
the  owner  in  fee  of  her  lot,  and  authorized 


the  agents  to  exchange  it  for  Mrs.  Green's  40 
acres,  and  for  the  same  commission  and  upon 
the  same  stipulation,  and  give  possession  at 
"any  time."  Each  owner  valued  her  prop- 
erty at  the  time  at  $2,000,  and  there  is  no 
evidence  that  one  was  not  as  valuable  as  the 
other.  Mrs.  Hickman  caused  an  abstract 
of  her  title  to  the  lot  to  be  made,  and  as  by 
the  abstract  the  title  would  appear  in  Lake- 
nan, whose  deed  to  her  she  had  not  recorded, 
and  which,  if  recorded,  would  show  she  only 
had  a  life  estate,  she  obtained  from  Lakenan 
and  wife  another  deed, — a  quitclaim  deed  and 
special  warranty, — on  May  23,  1889,  convey- 
ing the  title  in  the  lot  to  herself  without 
the  words  of  limitation  to  her  bodily  heirs. 
Mrs.  Green's  title  to  the  40  acres  has  not 
been  disputed.  Mrs.  Hickman,  through  her 
agents,  Messrs.  Moore  &  Nelson,  gave  Mrs. 
Green  the  abstract  to  the  lot,  and  Lakenan 's 
quitclaim  deed,  and  Mrs.  Green  submitted 
the  abstract  and  deed  to  M.  Y.  Duncan,  Esq., 
for  his  opinion  on  the  title  as  shown  by  the 
abstract  and  deed.  He  advised  her  that  Mrs. 
Hickman  could  make  her  a  good  title,  and 
accordingly  Mrs.  Hickman  made  Mrs.  Green 
a  warranty  deed  to  the  lot  in  town,  and  Mrs. 
Green  and  husband  made  Mrs.  Hickman  a 
warranty  deed  to  the  40  acres,  conveying  a 
life  estate  to  Mrs.  Hickman,  remainder  in  fee 
to  her  bodily  heirs.  Soon  after  the  deeds 
were  exchanged,  Mrs.  Hickman,  with  her 
children,  the  plaintiffs,  moved  out  of  her 
town  house  and  took  possession  of  the  40 
acres,  and  lived  on  it  until  she  died,  and 
Mrs.  Green  took  possession  of  and  moved 
into  the  house  in  tow^n.  After  the  deeds 
were  exchanged,  Mrs.  Hickman,  her  adult 
son,  Thomas  Hickman,  J.  G.  Lakenan,  and 
Nelson,  of  the  firm  of  Moore  &  Nelson,  met 
in  the  office  of  Moore  &  Nelson,  in  Mexico, 
and  Nelson,  in  their  presence,  and  at  Mrs. 
Hickman's  request,  destroyed  the  unrecorded 
warranty  deed  from  Lakenan  and  wife  to 
Mrs.  Hickman  and  her  bodily  heirs.  The 
plaintiffs  in  this  cause  are  D.  C.  Hickman, 
Mary  L.  ,Hickman,    and  Mariah  Hickman, 


chaser  does  not  seem  to  rest  upon  any  sound  prin- 
ciple. It  is  asserted  upon  tbo  assumption  that  the 
form  of  the  instrument,  that  the  irrantor  merely 
releases  to  the  grantee  his  claim,  whatever  it  may 
be,  without  any  warranty  of  its  value,  or  only 
passes  whatever  interest  he  may  have  at  the  time, 
indicates  that  there  taiay  be  other  and  outstandingr 
claims  or  interests  which  may  possibly  affect  the 
title  of  the  property,  and,  therefore.  It  is  said  that 
the  firrantce,  in  accepting  a  conveyance  of  that 
kind,  cannot  be  a  bona  fide  purchaser  and  entitled 
to  protection  as  such;  and  that  he  is  in  fact  thus 
notified  by  his  grantor  that  there  may  be  some  de- 
fect in  his  title  and  he  must  take  it  at  his  risk.  This 
assumption  we  do  not  think  justified  by  the  lan- 
guage of  such  deeds  or  the  general  opinion  of  con- 
veyancers. There  may  be  many  reasons  why  the 
holder  of  property  may  refuse  to  accomjiany  his 
conveyance  of  it  with  an  express  warranty  of  the 
soundness  of  its  title  or  its  freedom  from  the  claims 
oj^  others,  or  to  execute  a  conveyance  in  such  form 
as  to  imply  a  warranty  of  any  kind  even  when  the 
title  is  known  to  be  perfect.  .  .  .  Tt  would  be  un- 
reasonable to  hold  that,  for  his  inability  to  secure 
any  other  form  of  conveyance,  he  should  be  denied 
the  position  and  character  of  a  bona  fide  purchaser, 
however  free,  in  fact,  his  conduct  in  the  purchase 
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may  have  been  from  any  imputation  of  the  want  of 
good  faith.  .  .  .  There  is  in  this  country  no  differ- 
ence in  their  efScacy  and  operative  force  between 
conveyances  in  the  form  of  release  and  quitclaim 
and  those  in  the  form  of  grant,  bargain,  and  sale. 
.  .  .  If  in  either  case  the  grantee  takes  the  deed 
with  notice  of  an  outstanding  conveyance  of  the 
premises  from  the  grantor,  or  of  the  execution  by 
him  of  obligations  to  make  such  conveyance  of  the 
premises,  or  to  create  a  lien  thereon,  he  takes  the 
property  subject  to  the  operation  of  such  outstand- 
ing conveyance  and  obligation,  and  cannot  claim 
protection  against  them  as  a  bona  fide  purchaser. 
But  in  either  case  if  the  gi*antee  takes  the  deed 
without  notice  of  such  outstanding  conveyance  or 
obligation  respecting  the  property,  or  notice  of 
facts  which,  if  followed  up,  would  lead  to  a  knowl- 
edge of  such  outstanding  conveyance  or  equity,  he 
is  entitled  to  protection  as  a  bona  fide  purchaser 
upon  showing  that  the  consideration  stipulated  has 
been  paid,  and  that  such  considenition  was  a  fair 
price  for  the  claim  or  interest  designated.  The 
mere  fact  that  in  either  case  the  conveyance  Is  un- 
accompanied by  any  warranty  of  title  and  against 
incumbrances  or  liens,  does  not  raise  a  presumption 
of  the  want  of  bona  iides  on  the  part  of  the  pur- 
chaser in  the  transaction." 
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Hickman  v.  Guben. 
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adult  cbildren  and  heirs  of  Mrs.  Frances 
Hickman,  who  died  April  2,  1890,  and  prior 
to  the  Institution  of  this  suit.  The  defend- 
ants are  Mrs.  Green  and  her  husband,  Lakenan 
and  wife,  and  J.  T.  Hickman  and  James  L. 
Hickman,  adult  sons  of  Mrs.  Hickman,  who 
refused  to  become  plaintiffs,  and  Mrs.  Josie 
Hickman,  the  widow  of  a  deceased  son, 
William  T.  Hickman,  and  his  two  minor 
children,  William  T.  and  Sadie  Hickman. 
At  tlie  request  of  plaintiff,  the  circuit  court 
made  its  finding  of  facts,  upon  certain  points 
in  the  case,  as  follows:  **I  find  that  the 
witness  Nelson  was  the  agent  uf  both  Mrs. 
Hickman  and  Mrs.  Green  at  the  time  and  be- 
fore the  transfer  of  the  deeds  was  made  be- 
tween Mrs.  Hickman  and  Mrs.  Green :  that 
be  was  agent  only  for  the  purpose  of  effecting 
an  exchange  of  the  lands  between  the  parties, 
and  was  not  authorized  by  Mrs.  Green  to 
judge  of  the  goodness  of  the  title  she  was 
getting  from  Mrs.  Hickman,  nor  did  he 
presume  to  act  for  her  in  that  capacity ; 
that  Mrs.  Green  had  in  her  employ  an  at- 
torney-. M.  Y.  Duncan,  Esq.,  for  the  purpose 
of  passing  upon  the  title  to  the  land  she  was 
getting ;  that  Duncan,  before  thtf  trade,  did 
pass  upon  the  title  of  Mrs.  Hickman  to  the 
land  traded  Mrs,  Green,  and  pronounced  it 
good.  I  further  find  that  Lakenan  and  Nelson 
destroyed  the  deed  from  Lakenan  and  wife  to 
Mrs.  Hickman  [the  deed  that  provided  for  a 
life  estate  in  Mrs.  Hickman,  and  remainder 
to  her  children]  .  that  this  was  done  after  the 
delivery  of  the  quitclaim  deed  ;  that  Nelson, 
before  the  consummation  of  the  trade,  knew, 
or  had  an  opportunity  of  knowing,  the 
contents  of  the  destroyed  deed.  I  further 
find  Mrs.  Green,  before  the  trade,  knew 
that  Mrs.  Hickman,  deceased,  was  living 
on,  and  had  possession  of,  the  90x270  feet 
lot  traded  Mrs.  Green,  and  also  knew  that 
3Ir«.  Hickman  claimed  to  be  the  owner  of  it, 
and,  further,  that  the  destroyed  deed  was 
never  on  record  ;  that  Mrs.  Green,  upon  in- 
quiry as  to  the  title  of  Mrs.  Hickman  to  the 
lot  mentioned,  had  delivered  to  her  by  Mrs. 


Hickman  [was  furnished  1  an  abstract  of  the 
title  to  said  lot,  taken  from  the  records  in 
the  recorder's  office  of  Audrain  county,  to- 
gether with  the  quitclaim  deed  from  Lakenan 
and  wife  to  MI15.  Hickman,  which  showed 
an  absolute  estate  in  Mrs.  Hickman  to  the 
said  lot,  which  abstract  and  quitclaim  deed 
Mrs.  Green  caused  to  be  examined  by  a  com- 
petent attorney,  Duncan,  who  pronounced 
the  title  good.  These  are  the  only  facts  the 
plaintiffs  desire  me  to  lind  in  w^riting,  and 
the  conclusion  of  law  I  draw  from  the  facts 
as  above  found,  together  with  others,  is, 
Mrs.  Green,  being  without  notice  of  the 
existence,  contents,  or  destruction  of  the  first 
unrecorded  deed  from  Lakenan  and  wife  to- 
Mrs.  Hickman,  and  having  exercised  proper 
care  and  diligence  in  the  examination  of  the 
title  to  said  lot,  is  not  affected  by  its  fraudu- 
lent destruction,  but  takes  a  good  title  to 
said  lot."  To  this  finding  plaintiffs  duly 
excepted.  The  circuit  court  tliereupon  found 
the  issues  for  defendants,  and  rendered  judg- 
ment accordingly.  A  motion  for  new  trial 
was  made  and  overruled,  and  plaintiffs  have 
appealed  to  this  court.  The  errors  assigned 
in  this  court  are,  briefiy,  that  the  circuit 
court  erred  in  excluding:  the  evidence  of 
Frank  R.  Jes.se,  Esq.,  offered  by  plaintiffs, 
and  in  admitting  the  evidence  of  Mrs.  Green 
herself,  and  in  its  finding  of  facts. 

J/r.  John  M.  Barker,  for  appellant: 

The  communications  of  Mrs.  Green  to  Mr. 
Jesse  were  not  privileged,  because  she  was 
contemplating  wrongdoing. 

Mo.  Stat.  1889,  §^^  3648,  3660,  3661;  State  y. 
McGfiesney^  16  Mo.  App.  259,  and  cases  cited; 
Chariton  v.  Coomhes,  32  L.  J.  Ch.  284.  cited 
on  page  103  of  7  Am.  &  Eng.  Encyclop.  Law. 

And  the  court  ought  to  have  excluded  her 
evidence  because  the  other  party  was  dead. 

Mtier  v.  Thieman,  90  Mo.  433. 

Notice  to  her  attorney,  Mr.  Duncan,  was 
notice  to  her.  Her  agent  Mr.  Nelson,  also 
knew  it. 

Licermore  v.  Bloody  40  Mo.  48;  -Bffrt/fc  o/"  Corn- 


Where  not  protect td. 

In  the  f  ollowinfr  decisions  the  (prantce  bas  been 
held  not  to  be  entitled  to  protection: 

In  Rnnyon  v.  Smith,  18  Fed.  Rep.  579,  the  rule  In 
the  United  States  Supreme  Court  in  equity  pro- 
eeedini^  was  applied  to  deprive  the  f^rantee  of  the 
benefit  of  the  recordinar  acts,  and  the  judffe  who 
(telivered  the  opinion  expresRed  his  preference  for 
that  rule,  althouirh  the  conveyance  in  the  case 
was  simply  of  the  rlffbt,  title,  and  Interest  of  the 
grantor. 

In  Dodge  v.  Briggs,  27  Fed.  Kep.  161,  the  court, 
upon  the  authority  of  Oliver  v.  Piatt,  decides  that 
a  quitcbilm  grantee  is  not  entitled  to  the  protection 
of  the  recording  acts. 

Prior  to  1876  a  quitclaim  deed  gave  the  holder  no 
right  to  rely  on  the  recording  acts  in  Minnesota. 
Dunn  V.  Bamum,  10  U.  S.  App.  86,  61  Fed.  Rep.  365. 

The  purchaser  by  quitclaim  deed  is  not  protected 
by  a  statute  which  provides  that  every  conveyance 
not  recorded  shall  be  void  as  against  any  subse- 
quent purchaser  in  good  faith  and  for  valuable 
consideration  of  the  same  real  estate  or  any  por- 
tion thereof  whose  convej'ance  shall  be  first  duty 
recorded.  The  court  says:  **  It  is  only  the  pur- 
chaser of  the  same  real  estate  or  any  portion  there- 
of who  by  his  priority  of  record  cuts  out  the  title 
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I  of  a  prior  purchaser.  For  when  the  second  pur- 
i  chaser  obtains  by  quitclaim  deed  only  what  his 
I  grantor  had  at  the  time  when  such  deed  was  made 
!  he  is  not  a  purchaser  of  the  same  real  estate  which 
I  his  grantor  had  previously  conveyed  away  and 
!  therefore  no  longer  has,"  and  besides  the  grantee 
I  in  a  quitclaim  deed  Is  not  a  purchaser  in  good 
!  faith.  Marshall  v.  Roberts,  18  Minu.  405.  10  Am. 
Rep.  aoi. 

But  the  rule  was  subsequently  changed  there  by 
statute.  See  cases  cited  under  next  8ub<]lvlsi(m  of 
note. 

A  quitclaim  grantee  acquires  no  title  as  against 
prior  unrecorded  deerL«i.  Shepherd  v.  Huusacker, 
ITex.  Unreported  Cas.  SSS. 

McAdow  V.  Black, «  Mont.  601,  applies  the  docrine 
of  the  United  States  Supreme  Court  cases  In  favor 
of  an  unrecorded  mortgage. 

In  Utley  v.  Fee,  33  Kan.  683,  it  is  stated  that  there 
is  much  reason  for  holding  that  one  who  procures  a 
title  by  virtue  of  a  quitclaim  deed  cannot  be  con- 
sidered as  an  Innocent  or  bona  fide  purchaser. 
But  the  present  doctrine  in  Kansas  is  otherwise. 
A  purchaser  by  quitclaim  deed  is  not  entitled  to 
protection    against   unrecorded    deeds.    Fries   v. 
Griflln  (Fla.)  17  So.  Rep.  66. 
A  grantee  under  a  recorded  quitclaim  deed  is  sub- 
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merce  v.  lloeber,  88  Mo.  37,  57  Am.  Rep. 
359. 

The  burden  of  showing  that  the  defendant 
was  an  innocent  purcha&er  rested  upon  her, 
and  she  did  not  show  it.  On  the  contrary,  the 
facts  and  circumstances  showed  conclusively 
that  she  had  notice,  at  least  of  sufficient  facts, 
to  put  her  on  inquiry  of  Mr.  Lakenan,  if  she 
had  any  wish  to  know. 

Davis  V.  Oicnsby,  14  Mo.  170,  55  Am.  Dec. 
105;  Maupin  v.  Emmons,  47  Mo.  304;  3  Washb. 
Real  Prop.  4th  ed.  317;  Drey  v.  Doyle,  99  Mo. 
459. 

This  case  of  all  cases  is  one  where  this  court 
should  intervene  with  its  authority  to  correct 
the  erroneous  finding  of  the  trial  court. 

See  Whitsett  v.  Ransom,  79  Mo.  258;  Spohn 
V.  Missouri  Pac.  R.  Co.  87  Mo.  74;  Garrett  v. 
Greemoell,  92  Mo.  120. 

Mr.  Georg^e  S.  Orover  also  for  appel- 
lants. 

Mr.  Oeor^re  Robertson,  for  respondents: 

The  evidence  of  Mr.  Jesse,  the  attorney  to 
whom  Mrs.  Green  carried  the  abstract  title  to 
the  lands,  was  inadmissible. 

Rev.  Stat.  1889,  §  8924;  Cross  v.  Riggins,  50 
Mo.  335. 

Mrs.  Green  had  no  knowledge  of  the  unre- 
corded deed  from  Lakenan  to  Mrs.  Hickman 
and  bodily  heirs.  She  was  therefore  an  inno- 
cent purchaser  and  took  good  title  as  against 
the  whole  world. 

Rev.  Stat.  1889,  ^  2420. 

The  deed  from  Lakenan  to  Mrs.  Hickman 
conveys  a  sood  title  to  those  unaffected  with 
actual  notice. 

Munson  v.  Ensor,  94  Mo.  504;  Ebersole  v. 
Rankin,  102  Mo.  488. 

If  the  authority  of  the  agent  is  confined  to 
obtaining  the  execution  of  the  deed  the  notice  of 
the  agent  is  not  imputable  to  the  priucipai. 

Devlin,  Deeds,  §  779;  WylUev.  Pollen,  32  L. 
J.  Ch.  782. 

If  he  thought  by  communicating  this  fact  to 
Mrs.  Green  that  the  exchange  would  not  be 
consummated  and  he  withheld  it  from  her  in 


order  that  he  would  be  able  to  collect  the  two 
$50  f eej}  provided  for  in  these  contracts  with 
Mrs.  Green  and  Mrs.  Hickman,  then  he  com- 
mitted the  fraud  for  his  own  benefit  and  the 
principal,  Mrs.  Green,  would  not  be  affected 
with  any  notice  that  he  had. 

Devlin,  Deeds,  ^  781. 

Notice  to  an  agent  to  bind  the  principal 
must  be  within  the  scope  of  the  agent's  em- 
ployment and  notice  to  him  of  any  fact  out- 
side the  scope  of  his  agency  will  not  affect  his 
principal. 

Trentor  v.  Pothen,  46  Minn.  298;  Roach  v. 
Karr,  18  Kan.  529,  26  Am.  Rep.  788;  Smith  v. 
Board  of  Water  Comrs.  of  Norwich,  38  Conn. 
208;  Congar  v.  Chicago  &  N.  W.  R.  Co.  24 
Wis.  157,  1  Am.  Rep.  164;  Inncrarity  v.  Mer- 
chants Nat.  Bank,  189  Mass.  832.  52  Am.  Rep. 
710;  Dillaicay  v.  Butler,  135  Mass.  479;  At- 
lantic Cotton  Mills  V.  Indian  Orchard  Mills, 
147  Mass.  268;  Allen  v.  South  Boston  R.  Co. 
5  L.  R.  A.  716,  150  Mass.  200. 

Mrs.  Lucy  J.  Green  was  a  competent  wit- 
ness. 

Coughlin  v.  Haeussler,  50  Mo.  126;  Orr  v. 
Rode.  101  Mo.  387. 

By  some  bf  the  heirs  conveying  away  their 
interest  and  all  of  the  others  retaining  theirs 
they  have  not  brought  themselves  within  the 
rule  that  •*  he  who  seeks  equity  must  do 
equity,"  and  are  not  entitled  to  any  relief  in  a 
court  of  conscience. 

Kline  v.  Vogel,  90  Mo.  239;  Deichmann  v. 
Deichmann,  49  Mo.  108;  1  Pom.  Eq.  Jur.  ^  388. 

Notice  to  the  agent  is  not  notice  to  the  prin- 
cipal when  the  agent  acts  for  himself,  in  his 
own  interest  and  adversely  to  that  of  his  prin- 
cipal. 

Frenhel  v.  Hudson,  82  Ala.  158,  60  Am. 
Rep.  736;  Wickersham  v.  Chicago  Zinc  Co.  18 
Kan,  481.  26  Am.  Rep.  784;  Rtid  v.  Bank  of 
Mobile,  70  Ala.  199. 

Where  the  agent  is  in  collusion  with  a 
third  person  to  defraud  the  principal,  the  lat- 
ter will  not  be  responsible  for  the  knowlege  of 
the  agent  in  relation  to  such  fiaud. 


ordinate  to  a  prior  unrecorded  mort^a^e  by  his 
grantor.  The  grantee  is  no  more  entitled  to  plead 
the  registry  act  against  the  mortgage  than  is  the 
mortgagor  himself.  Snow  v.  Lake,  20  Fla.  666,  51 
Am.  £lc»p.835. 

The  holder  of  a  mere  quitclaim  deed  cannot  be 
regarded  as  a  bona  tide  purchaser  for  value  with- 
out notice,  and  "we  see  no  reason  why  such  pur- 
chaser should  \3e  allowed  the  aid  of  the  registry 
statute  to  avoid  a  prior  mortgage  which  has  not 
been  recorded,  any  more  than  the  aid  of  the  chan- 
cery court  for  his  protection."  Smith  v.  Branch 
Bank  at  Mobile,  21  Ala.  125. 

But  in  Barclift  v.  Lillie.  821  Ala.  319,  the  court  in 
holding  that  the  holder  of  thefquitclalm  deed  was 
not  subject  to  a  remote  vendor^s  lien  on  the  prop- 
erty because  the  vendor  had  placed  himself  in  such 
a  position  that  it  was  more  equitable  that  he  should 
lose  the  money  than  that  the  purchaser  should,  re- 
fuses to  answer  the  question  whether  the  fact  of 
taking  a  quitclaim  deed  deprives  a  person  of  the 
character  of  bona  fine  purchaser,  and  states  that 
there  are  authorities  Iwth  ways. 

Where  entitled  to  protection. 

In  the  following  cases  the  grantee  is  held  to  be 
entitled  to  protection: 

The  holder  of  a  quitclaim  deedlhas  a  right  to  rely 
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on  the  records.  White  v.  McQarry,  2  Fllpp.  572.  In 
that  case  the  court  in  considering  the  effect  of  the 
decisions  of  the  Supreme  Court  of  the  CJnited 
States  said:  '*  We  are  of  opinion  that  in  neither  of 
them  did  the  court  intend  to  lay  down  the  broad 
doctrine  asserted  by  complainant's  counsel.  The 
question  of  the  effect  produced  by  the  recording 
laws  is  not  touched  by  either  of  the  decisions.  In 
transactions  where  no  question  of  recorded  titles  is 
involved  the  rule  to  which  reference  has  been  made 
would  apply,  but  in  our  opinion  it  does  not  apply 
when  there  are  recording  laws." 

A  quitclaim  deed  received  in  good  faith  and  for 

i  valuable  consideration  which  is  first  recorded  wjll 

prevail  over  a  deed  of  older  execution  which  is 

subeequontiy  recorded.    Graff  v.  Mlddlcton,  48Cal. 

341;  Frey  v.  Clifford,  44  Cal.  3^. 

One  accepting  a  quitclaim  deed  without  notice  of 
prior  rights  will  be  as  fully  protected  as  if  it  had 
contained  full  covenants  of  warranty,  except 
where  it  appeiars  from  the  conveyance  itself  that  it 
was  not  the  intention  of  the  grantor  to  convey  the 
land  itself.    Bradbury  v.  Davis,  5  Colo.  2tt5. 

In  McConnel  v.  Keed,  5  111.  U7, 38  Am.  Dec.  124, 
the  court  says  that  the  prior  record  of  the  quit- 
claim deed  will  give  it  preference  over  one  pre- 
viously executed  but  which  is  subsequently  re- 
corded, but  it  decided  that  in  that  case  the  terms  of 
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United  States  I^at.  L.  Ins,  Co,  v.  Minch,  53 
N.  Y.  144;  De  Kay  v.  Hackensack  Water  Co, 
38  K  J.  Eq.  158:  Barnes  v.  Trenton  Gas 
Light  a?.  27  N.J.  Eq.  33. 

Gantt,  (/.,  delivered  the  opinion  of  the 
court : 

1.  No  objection  was  made  as  to  the  com- 
petency of  Mrs.  Green  when  she  was  sworn. 
She  was  examined  in  her  own  behalf  by  her 
counsel,  and  cross-examined  by  plaintiffs' 
counsel  at  len^^th,  without  a  suggestion  that 
she  was  incompetent  to  testify  l)ecause  of 
Mrs.  Hickman's  death.  After  all  the  evi- 
dence was  closed,  the  plaintiffs  moved  the 
court  to  strike  out  or  disregard  all  the  evi- 
dence of  Mrs.  Green,  because  the  other  party 
to  the  trade  was  dead,  which  motion  the 
court  overruled.  It  is  apparent  at  a  glance 
that,  if  Mrs.  Green  was  incompetent  for  the 
reason  assigned,  plaintiffs  were  as  well  aware 
of  it  before  she  testified  as  afterwards.  They 
<»nnot  then  urge  that  they  had  no  opportu- 
nity to  interpose  an  objection.  Having  per- 
mitted her  to  testify  without  objection  the 
subsequent  motion  to  exclude  came  entirely 
too  late.  Such  a  practice  is  not  tolerated  in 
our  courts.  Maxwell  v.  Hannibal  <fe  St.  J. 
R.  Co,  85  Mo.  95 ;  Stale  v.  Hope,  100  Mo. 
347,  8  L.  R.  A.  608 ;  1  Rice,  Ev.  t^^  258,  259 ; 
Quin  V.  Lloyd,  41  N.  Y.  349 ;  People  v.  Chac- 
on, 102  N.  Y.  669 ;  Ben-y  v.  Hartzell,  91  Mo. 
132. 

2.  The  important  question  in  this  case  is 
that  of  notice  to  Mrs.  Green  of  the  execution 
and  delivery  of  the  warranty  deed  from  Lake- 
nan  and  wife  to  Mrs.  Hickman  for  life,  re- 
mainder to  her  bodily  heirs.  It  is  asserted 
by  plaintiffs  that  she  had  direct  actual  notice, 
and,  if  not,  she  is  bound  by  the  knowledge 
which  Nelson  confessedly  had  of  the  exist- 
ence of  that  deed  prior  to  the  exchange  of 
the  deeds  of  Mrs.  Green  and  Mrs.  Hickman. 
As  to  the  direct  evidence  tending  to  show 
that  Mrs.  Green  knew  of  the  prior  deed.  Lake- 
nan  alone  testifies.  His  story  is  that  some 
<lay8,  perhaps  a  week,  before  the  trade  be- 


tween Mrs.  Hickman  and  Mrs.  Green  was 
consummated,  Mr.  and  Mrs.  Green  passed 
him  on  the  square  in  Mexico,  and  one  of 
them, — he  don't  remember  which, — asked 
him  what  kind  of  deed  he  had  made  Mrs. 
Hickman.  He  says:  "I  told  them  my  best 
impression  was  I  had  deeded  it  to  Dr.  Hick- 
man and  wife  and  her  bodily  heirs."  Mrs 
Green,  in  her  evidence,  denied  that  she  ever 
met  Lakenan  as  he  stated,  or  talked  with  him, 
and  emphatically  denies  that  she  ever  heard, 
or  knew,  of  the  prior  deed  when  she  traded 
for  the  lot.  This  made  a  clear  and  distinct 
issue  for  the  trior  of  facts.  The  trial  iudee 
had  these  two  witnesses  before  him.  He  ob- 
served their  manner  and  bearing,  and  he  chose 
to  believe  Mrs.  Green  in  preference  to  Lake- 
nan.  Upon  an  issue  so  sharp  and  distinct, 
and  evidence  so  contradictory,  we  defer  to  the 
finding  of  the  circuit  court.  But  it  is  said 
that  Mrs.  Green  is  bound  by  the  notice  im- 
parted to  her  ag<  nt.  Nelson.  By  the  terms 
of  Mrs.  Green's  contract  with  Moore  A  Nel- 
son, she  simply  employed  them  to  effect  an 
exchange  with  Mrs.  Hickman.  The  agency 
was  in  no  sense  a  general  one.  They  were  not 
employed  to  sell  or  convey  the  land  to  any 
one  but  Mrs.  Hickman,  or  upon  any  term's 
except  those  specifically  named  in  the  instru- 
ment, or  such  as  she  might  afterwards  agree 
to.  She  did  not  employ  them  to  examine 
Mrs.  Hickqian's  title.  On  the  contrary,  she 
consulted  Mr.  Duncan,  her  attorney,  on  the 
title.  Nor  is  there  any  evidence  in  the  record 
that  Moore  &  Nelson  prepared  the  abstract 
or  passed  on  the  title.  The  duty  of  furnish- 
ing the  abstract  devolved  upon  Mrs.  Hick- 
man. It  does  not  appear,  then,  that  it  was 
within  the  scope  of  the  agency  of  Moore  & 
Nelson  to  pass  upon  Mrs.  Hickman's  title, 
or  that  they  did  so,  and  it  is  firmly  settled 
that  notice  to  the  agent,  to  bind  the  princi- 
pal, must  be  within  the  scope  of  the  agent's 
employment.  Mechanics  Bank  v.  Schaum- 
burg,  38  Mo.  228 ;  Hay  ward  v.  National  Ins. 
Co.  52  Mo.  181,  14  Am.  Rep.  400.  By  the 
Statute  of  Frauds  in  this  state,  section  5186, 


the  second  deed  did  not  necessarily  embrace  the  land 
pre\iously  conveyed,  and  therefore  it  did  not  oper- 
ate to  the  prejudice  of  the  tlrst  purchaser,  and  the 
dittitm  in  that  case  was  recognized  in  Butterfleld  v. 
Smith,  11  III.  485. 

Tn  Harpbam  v.  Little,  59  IN.  S09,  the  prior  Illinois 
cases  are  explained  as  boldiuK  that  a  prior  unre- 
corded deed  containing  the  usual  covenants  of 
warranty  will  hold  against  a  subsequent  quitclaim 
deed  to  the  same  land  and  recorded,  and  which 
contains  express  limitations  against  a  second  grant 
of  the  game  land,  or  which  must  be  construed  as 
not  embracing  the  land  previously  conveyed. 

A  recorded  unrestricted  quitclaim  deed  takes 
precedence  of  a  prior  unrecorded  warranty  deed 
of  the  same  premises  by  the  same  grantor.  Drown 
V.  Banner  Coal  &  Coal  Oil  Co.  97  111.  214, 37  Am. 
Rep.  106:  Stokes  v.  Riley  (Dl.)  6  West.  Kep.  784. 

A  recorded  quitclaim  deed  taken  by  a  purchaser 
In  good  faith  for  value  will  prevail  over  a  prior 
unrecorded  deed  where  the  subsequent  purchaser 
had  no  notice  of  the  prior  deed  and  could  not  have 
discovered  its  existence  by  an  Investigation  of  the 
public  records  or  by  the  exercise  of  reasonable  dil- 
igence, in  making  proper  examinations  and  in- 
quiries. Merrii I  v.  H utchinson,  45  Kan.  59. 
^  L,  K.  A. 


A  quitclaim  deed  is  only  a  circumstance  t)earing 
on  the  question  of  the  bona  fldes  of  the  purchase. 
Knapp  V.  Bailey,  70  Me.  195. 

Where  a  mortgagee  of  land  has  the  legal  title  such 
title  may  be  conveyed  by  a  deed  of  release  duly 
executed  and  recorded  to  one  who  ha?»  no  notice  of 
the  prior  unrecorded  assignment  of  the  mortgage. 
Welch  V.  Priest,  8  Allen,  165. 

A  deed  of  all  the  grantor's  right,  title,  and  inter- 
est in  certain  lands  will  prevail  over  an  unrecorded 
prior  deed  of  the  same  premises.  Dow  v.  Whitney, 
147  Maes.  1. 

By  statute  in  Minnesota  the  holder  of  a  quit- 
claim deed  is  entitled  to  the  same  protection  from 
the  recording  acts  as  the  holder  of  other  kinds  of 
deeds.    Strong  v.  Lynn,  38  Minn.  315. 

The  quitclaim  grantee  is  entitled  to  protection. 
Sharp  v.  Cheatham,  88  Mo.  498,  57  Am.  Rep.  433. 

A  purchaser  for  value  by  a  quitclaim  deed  is  as 
much  within  the  protection  of  the  registry  act  as 
one  who  becomes  a  purchaser  by  warranty  deed. 
Munson  v.  Ensor,  94  Mo.  504.  In  that  case  the  court 
suys:  **Ca8es  of  this  and  other  courts  are  often  cited 
as  showing  a  different  result,  but  from  a  careful 
consideration  it  will  be  seen  that  most  of  them 
have  to  do  with  equities  which  arise  from  transac- 
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^  DO  contract  for  the  sale  of  lands  made  by  an 
agent  shall  be  binding  upon  the  principal 
unless  such  agent  is  authorized  in  writing  to 
make  such  contract."  This  contract,  then, 
must  be  the  measure  of  the  authority  con- 
ferred, and  by  its  terms  it  is  limited  to  the 
special  matter  of  the  exchange  of  Mrs. 
Green's  40  acres  for  Mrs.  Hickman's  lot. 
Whatever  difficulty  may  arise  in  determin- 
ing, in  some  cases,  whether  the  agency  is  gen- 
eral or  special,  we  think  it  obvious  that  this 
was  a  special  agency,  if  Mrs.  Green  was  com- 
petent to  appoint  an  agent  for  any  purpose. 
Mechem,  Agency,  §^  284,  285.  In  fact,  so 
far  as  Moore  &  Nelson  were  concerned,  it  was 
taken  for  granted  that  Mrs.  Hickman  had  a 
good  title  in  fee,  as  she  had  represented  to 
them  when  she  employed  them.  The  exam- 
ination of  her  title  was  not  a  part  of  the  duty 
imposed  upon  them  by  their  contract  with 
Mrs.  Green,  and  any  information  they  ob- 
tained, outside  of  her  contract  with  them,  is 
not  to  be  imputed  to  her.  But  there  are  other 
considerations  which  forbid  that  their  knowl- 
edge of  this  deed  should  be  imputed  to  Mrs. 
Green.  Moore  &  Nelson  were  also  the  agents 
of  Mrs.  Hickman.  They  had  assumed  a  posi- 
tion antagonistic  to  Mrs.  Green.  They  ob- 
tained their  knowledge  of  this  deed  while 
serving  the  opposite  party,  and  not  in  her  em- 
ployment, and  it  must  be  remembered  that 
upon  the  consummation  of  this  exchange  they 
were  to  receive  $100  commission,  otherwise 
nothing.  If  they  concealed  from  Mrs.  Green 
what  they  and  Mrs.  Hickman  knew,  the  ex- 
chance  would  be  made ;  if  they  disclosed  the 
existence  of  that  deed,  and  the  infirmity  of 
Mrs.  Hickman's  title,  the  presumption  was 
that  Mrs.  Green,  as  an  ordinarily  sensible 
woman,  would  not  transfer  her  property,  in 
which  she  had  a  perfect  title  in  fee,  for  a  mere 
life  estate  in  property  no  more  valuable. 
Their  obligation  to  Mrs.  Hickman  might  pre- 
vent their  disclosing  the  weakness  of  her 
title,  and  the  infirmity  they  had  discovered 
in  serving  her  and  themselves,  not  Mrs. 
Green.     Johnston  v.  Shortridge,  93  Mo.  227. 


If  this  concealment  was  a  fraud,  it  was. 
committed  in  the  interest  of  Mrs.  Hickman 
and  themselves.  In  the  late  case  of  Merck- 
anW  ^'at.  Bank  of  Kansas  City  v.  Lomtty  114 
Mo.  519,  it  was  held  that,  while  it  was  a . 
general  rule  that  notice  of  a  fact  acquired 
by  an  agent  while  transacting!:  the  business  of 
his  principal  is  notice  to  his  principal,  and 
this  rule  was  alike  applicable  to  corpora- 
tions and  individuals,  and  that  the  agent  was 
presumed  to  communicate  said  fact  to  his 
principal,  the  reason  of  the  rule  ceased  when 
the  agent  acquired  such  knowledge  while  act- 
ing for  himself,  and  not  his  principal,  and 
in  such  a  case  the  rule  ought  not  to  apply. 
In  that  case  the  court  citodlind  approved  the 
case  of  Innerarity  v.  Merchants'  ^at.  Bunk, 
139  Mass.  332,  52  Am.  Rep.  710,  in  which  it 
was  said  :  "  Whi  le  the  knowledge  of  an  agent 
is  ordinarily  to  be  imputed  to  the  principal, 
it  would  appear  now  to  be  well  established 
that  there  is  an  exception  to  the  construc- 
tion or  imputation  of  notice  from  the  agent 
to  the  principal  in  case  of  such  a  contract  by 
the  agent  as  raises  a  clear  presumption  that 
he  would  not  communicate  the  fact  in  con- 
troversy, as  where  the  communication  of  the 
fact  would  necessarily  prevent  the  consum- 
mation of  a  fraudulent  scheme  which  the 
agent  was  engaged  in  perpetrating.''  See 
also  to  the  same  effect,  I^Venkel  v.  Hudson,  82 
Ala.  158,  60  Am,  Rep.  736;  Kennedy  v. 
Green,  3  Myl.  &  K.  699 ;  Cnte  v.  Caw,  L.  R. 
15  Oh.  Div.  639;  Re  European  Bank,  L. 
R.  5  Ch.  858;  Atlantic  JSat.  Bank  v.  IlarHs, 
118  Mass.  147 ;  IHUaway  v.  Butler,  135  Mass. 
479 ;  Allen  v.  South  Boston  R.  Co.  150  Mass. 
200,  5  L.  R.  A.  716.  When  the  agent  is  in 
collusion  with  a  third- party  person  to  de- 
fraud the  principal,  the  latter  will  not  be  re- 
sponsible for  the  knowledge  of  the  agent 
in  relation  to  such  fraud.  J^ational  L.  Ins. 
Co.  of  United  States  v.  Minch,  53  N.  Y.  145. 
The  conduct  of  Nelson  in  destroying  the  deed 
with  his  hands,  by  the  direction  of  Mrs.  Hick- 
man, in  the  absence  of  Mrs.  Green,  brings 
this  case  peculiarly  within  the  principle  of 


tlons  or  a  state  of  facts  not  required  to  be  spread 
upon  tbe  records,  or  from  some  peculiar  expression 
In  tbe  quitclaim  deed. 

A  quitclaim  deed  takes  priority  over  a  former 
unrecorded  deed  to  the  same  property.  Fox  v. 
Hail,  74  Mo.  31.5,  41  Am.  Rep.  316;  Boogher  v.  Neece, 
75  Mo.  383;  Willingrham  v.  Hardin,  75  Mo.  429;  Eber- 
80le  v.  llankin,  102  Mo.  488. 

Tbere  is  nn  exception  to  the  rule  where  the  equi- 
ties are  of  such  a  character  as  the  rcflristry  acts  will 
apply  to.  Campbell  v.  Laclede  Gas-Llf^ht  Co.  84 
Mo.  352. 

A  quitclaim  is  within  the  provisions  of  the  re- 
cording acts.    Wilhelm  v.  Wilken,  75  Hun,  652. 

A  bona  flde  purchaser  without  notice  under  a 
quitclaim  deed  is  protected  by  the  registration  act. 
Morris  v.  Daniels,  35  Ohio  St.  406. 

A  recorded  quitclaim  deed  takes  precedence. 
Cutler  V.  James,  64  Wis.  173,  hi  Am.  Rep.  60;3. 

In  Chapman  v.  Sims.  53  Miss.  1C3,  it  is  said  if  the 
vendor  has  a  Kood  title  a  covenant  of  warranty  is 
useless  to  the  grantee,  but  if  the  mortgagee  doubts 
it  or  does  not  know  of  it  he  quite  naturally  exacts 
a  covenant  of  warranty  for  his  indemnity  and  there 
is  force  in  the  suggestion  of  Mr.  Rawle  that  re- 
quiring a  covenant  of  warranty  if  any  presump- 
tion arises  from  it  is  rather  calculated  to  suggest 
29  L.  li.  A. 


either  a  doubt  of  the  title  or  carelessness  and  in- 
difference about  it,  and  a  looking  to  the  covenant 
of  warranty  for  indemnity  against  possible  failure 
of  title. 

From  the  above  cases  it  will  be  seen  that  aside 
from  the  courts  w^hici  have  followed  and  which 
may  perhaps  have  considered  themselves  bound  to 
follow  the  inapplicable  doctrine  of  Oliver  v.  Piait^ 
the  only  court  which  is  definitely  committed  to  the 
doctrine  that  a  quitclaim  purchaser  cannot  rely  on. 
tbe  records  is  Florida.  To  that  must  now  be  added 
South  Dakota  because  of  the  decision  in  Parker 
V.  Randolph,  and  probably  also  Iowa.  But  the 
condition  of;  the  law  in  that  state  is  so  anomalous 
as  to  require  a  statement  of  it  alone. 

The  Iowa  doctrine. 

It  was  first  held  that  a  purchaser  by  quitclaim  is 
protected  by  a  statute  that  no  instrument  affecting 
real  estate  is  of  any  validity  against  subsequent 
purchasers  for  a  valuable  consideration  without 
notice  unless  recorded.  Pettiugill  v.  Devin,  35 
Iowa,  344. 

Then  the  court  held  that  the  holder  of  a  quitclaim 
deed  is  not  protected  against  outstanding  equities^ 
Watson  V.  Phelps,  40  Iowa,  483.  And  tbe  same  ruU 
Ing  was  made  in  Postel  v.  Palmer,  71  Iowa,  157. 
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these  cases  and  it  would  be  unjust  and  un- 
reasonable to  impute  Nelson's  notice  to  Mrs. 
Oreen,  by  mere  construction,  under  the  facts 
of  this  case.  So  that,  laying  out  of  view  al- 
together the  fact  that  Mrs.  Green  was  during 
all  these  transactions  a  married  woman,  and 
incapable  of  appointing  an  agent  in  respect 
to  property  not  her  separate  estate,  we  do  not 
think  she  was  bound  by  Nelson's  knowledge 
of  the  existence  of  Lakenan's  prior  deed.  But 
it  was  held  in  Henry  v.  Srieed,  99  Mo.  407, 
in  an  opinion  by  Sherwood,  J.,  that  it  would 
be  assumed,  in  the  absence  of  evidence  to  the 
contrary,  that  the  wife  was  seised  of  a  legal 
estate  in  fee,  and  not  of  a  separate  estate ;  and 
it  was  held  in  Wilcox  v.  Todd,  64  Mo.  388, 
and  subsequently  followed  in  Hall  v.  Calla- 
han, 66  Mo.  316,  Hord  v.  Tauhman,  79  Mo. 
101,  and  FU^h  v.  Lindsay,  115  Mo.  1,  that  a 
**  married  woman  could  not  have  an  agent  as 
to  real  estate  which  was  not  her  separate 
estate."  If  incapable  of  having  an  a^ent, 
it  would  seem  utterly  illogical  to  bind  her 
by  notice  to  one  who  was  not  permitted  by 
the  law,  as  announced  in  these  decisions,  to 
bear  that  relation  to  her.  Cook  v.  Walling, 
117  Ind.  9,  2  L.  R.  A.  769.  Much  stress  is 
lai4  upon  the  fact  that  when  Mrs.  Hickman 
and  Mrs.  Green  began  to  trade  the  title  of 
record  was  in  Lakenan,  with  Mrs.  Hickman 
in  possession.  This  is  true,  but  there  is  ab- 
solutely no  evidence  that  Mrs.  Green  knew 
anything  whatever  about  this  title  of  record. 
Conceding  that  Mrs.  Hickman's  possession 
was  evidence  of  notice  of  her  title,  how  does 
that  affect  Mrs.  Green?  When  the  negotia- 
tions advanced  far  enough,  Mrs.  Hickman 
asserted  in  writing  that  she  was  the  owner 
in  fee,  and  furnished  the  abstract  of  title 
which  showed  a  perfect  title  in  Lakenan,  I 
and  along  with  it  she  furnished  a  quitclaim  | 
deed  from  him  to  herself,  with  a  special  I 
warranty.  If  Mrs.  Green  had  her  suspicions  I 
aroused  by  the  quitclaim  deed,  she  very 
sensibly  and  naturally  submitted  the  abstract 
and  deed  to  her  counsel,  and  desired  to  know 
if  Mrs.  Hickman  could  convey  her  a  good 


title.  As  the  title  was  perfect  in  Lakenan 
he  advised  Mrs.  Green  that  Lakenan's  quit- 
claim conveyed  to  Mrs.  Hickman  a  perfect 
title,  and  she  could  convey  a  good  title,  ac- 
cording to  the  decisions  of  this  court  in  Fox 
V.  Hall  74  Mo.  315,  41  Am.  Kep.  316; 
BoogJier  v.  ^eece,  75  Mo.  883 ;  Willingham  v. 
Hardin,  Id.  429;  Miinson  v.  Enwr,  94  Mo. 
504;  Eberaole  v.  Rankin,  102  Mo.  488,  and 
Hope  V.  Blair,  105  Mo.  90.  He  advised 
and  required  the  Lakenan  deed  to  be  recorded 
and  put  on  the  abstract,  and  that  was  done, 
and  Mrs.  Hickman  warranted  the  title  to 
Mrs.  Green.  Her  information,  then,  after 
examining  in  the  usual  and  proper  way,  to 
wit,  by  requiring  an  abstract,  and  seeking 
the  advice  of  competent  counsel,  discloset! 
that  Mrs.  Hickman  was  the  owner  in  fee  of 
the  lot,  and  her  possession  was  consistent 
with  her  paper  title,  and.  having  purchased 
it  for  value,  she  is  as  much  within  the  pro- 
tection of  the  statute  for  recording  deeds  as 
one  who  purchased  from  one  having  a  war- 
ranty deed,  and  she  acquired  the  title  against 
the  prior  unrecorded  deed  of  which  she  had 
no  notice.  Bbersole  v.  Rankin,  supra.  We 
attach  no  importance  to  the  fact  that  Mrs. 
Green's  deed  to  Mrs.  Hickman  conveyed  a 
life  estate  to  her,  with  remainder  to  her 
bodily  heirs,  as  it  was,  no  doubt,  drawn  in 
this  manner  at  Mrs.  Hickman's  suggestion, 
as  she  had  a  right  to  have  it  conveyed  in  any 
way  she  preferred.  When  it  is  considered 
that  one  of  these  heirs,  J.  T.  Hickman,  an 
adult  son,  stood  by  and  saw  the  prior  deed 
destroyed  without  protest,  that  all  the  grown 
children  moved  to  the  Green  property,  and 
that  two  of  them  have  since  mortgaged  their 
shares  in  it,  with  full  knowledge  of  all 
these  facts,  and  that  not  one  of  them  gave 
Mrs.  Green  notice  until  after  the  deeds  had 
passed  'and  possession  given,  there  is  little 
to  commend  in  this  action,  so  far  as  the 
adults  are  concerned. 

3.  It  remains  only  to  notice  the  complaint 
that  the  circuit  court  refused  to  let  Mr. 
Jesse,  an  attorney,  answer  two  questions,  put 


*  In  Smith  v.  Dunton,  42  Iowa,  48,  the  principie  of 
the  Watson  Case'was  applied  to  a  case  of  defective 
record  because  the  name  of  the  grantor  was  in- 
dexed in  the  wron^  place. 

Id  Besore  v.  Doab,  48  Iowa,  211,  the  same  prin- 
ciple was  applied  to  a  quitclaim  purchaser  of  land 
held  under  a  tax  deed  which  was  void  because  of 
absence  of  a  valid  sale. 

In  Springer  v.  Bartle,  46  Iowa,  688,  the  question 
was  as  to  the  validity  of  the  tax  title  held  under  a 
quitclahn  deed,  the  evidence  showingr  that  It  was 
originally  acquired  by  fraud.and  the  court  said  that 
it  was  claimed  that  a  ruling  contrary  to  the  Watson 
Case  was  made  in  the  Pettingill  Case,  but  continued: 
'This  is  a  grievous  mistake;  no  such  point  was  pre- 
sented in  that  case.  The  principle  decided  was 
that  under  the  recording  act  a  person  holding  un- 
der a  quitclaim  deed  acquired  a  prior  right  to  one 
claiming  under  a  bond  for  a  deed  of  which  he  did 
not  have  notice.  In  that  case  the  person  executing 
a  quitclaim  deed  had  the  legal  title,  but  in  the  case 
at  bar  (the  title  quitclaimed)  was  tainted  with  fraud 
against  which  the  quitclaim  deed  did  not  protect  the 
plaintiff.  Besides  which  the  statute  expressly  pro- 
vides that  such  purchaser  as  Devin  in  the  Pettin- 
gill Case  is  protected  against  the  prior  unrecorded 
conveyance." 
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These  various  decisions  were  made  as  follows: 

The  holder  of  a  quitclaim  deed  is  not  protected 
against  outstanding  equities.  Wightman  v.  Sprf- 
ford,  56  Iowa,  146. 

Tn  Kaiser  v.  Waggoner,  59  Iowa,  41,  where  it  was 
sought  to  reach  oertain  land  which  was  alleged  to 
have  been  transferred  in  fraud  of  a  judgment,  the 
court  said  the  grantee  is  not  a  bona  flde  purchaser 
and  under  the  circumstances  it  was  incumbent  on 
her  In  order  to  cut  off  tne  equity  of  the  plaintiff  to 
establish  that  she  had  paid  value  for  the  land  with- 
out notice. 

In  Raymond  v.  Morrison,  59  Iowa,  371,  the  court 
after  stating  that  it  was  inclined  to  think  that  there 
was  sufficient  notice  to  prevent  the  purchase  from 
tieing  bona  flde,  said  that  "he  is  not  entitled  to  pro- 
tection for  the  reason  that  he  held  under  a  quit- 
claim deed  only,''  but  as  the  question  of  his  right 
was  not  involved,  while  that  of  his  grantee  was, 
such  statement  is  not  of  controlling  force. 

In  Lara  way  v.  Larue,  63  Iowa,  412,  the  question 
was  as  to  the  validity  of  a  quitclaim  against  one  in 
possession  of  the  property  claiming  to  hold  ad- 
versely to  his  grantor;  and  the  court  after  intimat- 
ing that  the  evidence  showed  that  he  had  knowl- 
edge of  the  claim  of  the  one  in  posf?es8ion  says:  "A 
conclusive  answer  is"  that  he  held  under  a  quit- 
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to  him  by  plaintiffs.  He  was  first  asked  to 
stAte  "what,  if  anything,  Mrs.  Green  had 
ever  said  to  him  about  the  lost  or  destroyed 
deed ;"  and,  without  waiting  for  an  answer, 
he  was  immediately  asked  "if  she  didn't 
come  to  him  and  ask  him  to  destroy  the  deed, 
and  supply  it  with  another  deed."  Before 
these  questions,  or  either  of  them,  were 
answered,  counsel  for  defendant,  by  permis- 
sion, made  inquiry,  and  developed  that  Mr. 
Jesse,  at  that  time,  was  engaged  with  Mr. 
Duncan  in  defending  a  case  in  the  circuit 
court  for  defendant,  and  afterwards  in  this 
court,  reported  as  Datis  v.  Green,  102  Mo. 
170,  11  L.  R.  A,  90,  and  that,  if  she  came  to 
him  at  all,  she  came  to  liim  as  her  attorney  ; 
and  thereupon  the  court  sustained  the  objec- 
tion to  the  question  as  one  of  privilege. 
The  question  was  not  pressed.  No  offer  was 
made  to  show  that  Mr.  Jesse  would,  if  per- 
mitted, testify  to  any  material  fact.  It  has 
been  ruled  again  and  again  that  this  court 
will  not  reverse  a  case  merely  because  a 
seemingly  pertinent  question  is  excluded, 
but  the  party  must  go  further,  and  state  what 
he  proposes'  to  prove,  so  that  the  court  can 
judge  of  its  materiality  and  relevancy,  other- 
wise it  is  said  the  cause  might  be  reversed, 
and  upon  retrial  the  matter  elicited  by 
the  question  may  be  immaterial  and  incom- 
petent. Aull  Sar.  Bank  v.  AuU,  80  Mo. 
199  ;  Jackson  v.  Hardin,  83  Mo.  175  ;  State  v. 
Leland,  82  Mo.  260;  Kraxberger  v.  lioiter, 
91  Mo.  404,  60  Am.  Rep.  262;  BertlioUf 
V.  O'llara,  121  Mo.  88.  The  mere  denial 
of  this  question  is  not  sufficient  ground  to 
reverse  a  cause  otherwise  well  tried.  * 
The  judgment  is  affirvied. 

Black*  C7i.  J.y  and  Barclay  and  Mac- 
farlane,  «/«/.,  concur. 

Sherwood,  J.,  dissenting: 

"This  is  an  equUable  proceeding  to  obtain 
a  decree  restoring*  a  destroyed  deed  which 
gave  to  the  bodily  heirs  of  Frances  D.  Hick- 
man a  remainder  in  fee  in  a  certain  lot  in 


Mexico  after  the  expiration  of  their  mother* s 
life  estate  in  said  lot.  The  petition  also 
asked  for  other  and  further  relief.  In  1886, 
Lakenan  and  wife,  for  a  consideration  of 
$2,000,  conveyed  to  Frances  D.  Hickman,  for 
her  life,  with  remainder  to  the  natural  heirs 
of  her  body,  the  lot  in  litigation ;  being  a 
lot  90  feet  by  270  feet,  to  wit,  the  north  part 
of  lot  85,  Sparks  addition,  in  the  city  of  Mex- 
ico. This  deed — a  general  warranty  deed — 
was  never  put  to  record,  but  was  retained  by 
Mrs.  Hickman,  the  life  tenant,  who  there- 
upon with  her  family,  took  possession  of  the 
premiiSes.  About  three  years  thereafter,  to 
wit,  in  1889,  Lucy  J.  Green  and  her  husband 
became  desirous  of  exchanging  a  40-ac.re  tract 
in  the  county,  owned  by  Mrs.  Green,  for  the 
litigated  lot,  on  which  Mrs.  Hickman  and 
her  family  then  lived.  So  they  engaged  the 
services  of  Moore  &  Nelson,  real -estate  agents 
in  Mexico,  to  effect  the  exchange,  and  this 
was  by  the  following  contract:  'Contract 
between  Principal  and  Agent  for  the  Sale  of 
Real  Estate.  This  writing  made  on  the  16th 
day  of  May,  A.  D.  1889,  witnesseth  that  Lucy 
Green  and  J.  R.  Green,  of  the  county  of  Au- 
drain, in  the  state  of  Mo.,  have  this  day 
placed  with  Moore  <fc  Nelson  the  following 
described  property,  of  which  they  are  the 
owners  in  fee,  situate  in  township  50.  of 
range  9,  county  of  Audrain,  and  state  of  Mo., 
to  wit,  all  that  certain  farm  or  tract  of  land 
containing  40  acres,  N.  E.  8.  W.  Sec.  12, 
Tp.  50,  liange  9.  for  which  the  said  Lucy  J. 
Green  and  J.  R.  Green  hereby  agree  to  take  in 
exchange  lot  No.  35,  Sparks'  addition  to  Mex- 
ico, Mo.,  belonging  to  Francis  I).  Hickman  ; 
price,  $2,000.     Terms  of  payment  as  above. 

Amount  of  mortgage  of   property?    

How  soon  after  sale  can  give  possession  ?  No- 
vember Ist,  1889.  The  said  Moore  «fc  Nelson 
shall  have  the  agency  of  sale  for  the  above 
property  for  one  month  from  the  date  hereof  ; 
and  we  hereby  authorize  them  to  sell  and 
contract  under  seal  with  purchaser  for  said 
premises  according  to  the  price  and  terms  of 
payment  above  written,  or  any  price  or  terms 


claim  deed  from  the  alleged  cotenants  of  the  one  in 
possession,  and  he  "occupied  no  better  position 
than  they  did." 

The  gi-antec  by  a  mere  quitclaim  deed  cannot  be 
reRarded  as  an  innocent  purchaser  without  notice 
of  the  rifftits  of  a  prior  purchaser  from  the  same 
irrantor  by  a  deed  defectively  acknowledged. 
Foggr  V.  Hoi  comb,  64  Iowa,  627. 

In  Butler  v.  Barkley,  67  Iowa,  493,  the  plaintiff 
claimed  that  a  deed  executed  to  a  third  person  was 
for  bis  use  and  benefit  and  asked  that  the  title  be 
transferred  to  him.  The  grantor  answered  claim- 
injT  that  the  deed  was  procured  by  fraud  and  the 
court  said  that  being  a  quitclaim  deed  the  plaintiff 
was  charged  with  notice  of  all  equities  existing 
adversely  to  the  title  he  derived  under  the  deed  and 
a  decree  In  favor  of  the  defendant  was  affirmed. 

Bradley  v.  Cole,  67  Iowa,  653,  was  a  suit  for  taxes 
paid  and  the  court  says  defendant  acquired  the 
land  by  quitclaim  deed  and  is  charged  with  notice 
of  plalntifF^s  equities  and  the  law  regards  his  pur- 
chase as  subject  thereto. 

Finally  the  question  again  arose  as  to  the  rights 
of  a  quitclaim  purchaser  under  the  recording  acts, 
and  the  court  held  that  the  holder  of  a  quitclaim 
deed  is  not  protected  by  a  statute  providing  that 
unless  recorded  no  instrument  affecting  real  estate 
29  L.  R.  A. 


is  of  any  validity  as  against  subsequent  purchasers 
without  notice.  Steele  v.  Sioux  Valley  State  Bank, 
7  L.  R.  A.  524.  79  Iowa.  339:  Wickham  v.  Henthorn 
(Iowa)  59  N.  W.  Rep.  276. 

The  court  said  that  the  Pettinglll  Case  had  been 
in  effect  overruled.  It  would  seem  that  In  this 
ruling  the  court  lost  sight  of  the  distinction  be- 
tween latent  equities  and  rights  under  the  record- 
ing act,  and  thus  unwittingly  placed  itself  upon 
the  side  ot  the  questions  which  the  other  courts 
were  hastening  to  abandon. 

Cnre  muM,  heuwd. 

A  person  who  holds  real  estate  by  virtue  of  a 
quitclaim  deed  only  from  his  immediate  grantor 
whether  he  is  a  purchaser  or  not,  is  not  a  bona  fide 
purcha.<ier  with  respect  to  outstanding  and  adverse 
equities  and  interests  shown  by  the  records  or- 
which  are  discoverable  by  the  exercise  of  reason- 
able diligence  in  making  proper  examinations  and 
inquiries.  Johnson  v.  Williams,  37  Kan.  179;  God- 
dard  v.  Dona  ha,  42  Kan.  7.'54;  Cook  v.  Dinsmore,  5 
Ohio  C.  Ct.  Rep.  3S5. 

A  person  receiving  a  quitclaim  deed  is  presumed 
to  take  with  notice  of  all  outstanding  interests  and 
claims  of  which  he  can  obtain  knowledge  by  the- 
exercise  of  a  reasonable  degree  of  diligence  in. 
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which  we  may  agree  to  accept  other  than  the 
above ;  and  if  the  said  property  to  be  sold  or 
exchanged  during  the  period  above  stated, 
no  matter  by  whom,  or  after  above  period  on 
information  obtained  through  their  agency, 
we  agree  to  pay  them  a  commission  of  fifty 
doUars  on  gross  amount  of  such  sale  or  ex- 
change. 

his 
*Lucy  J.  Green.     [Seal.]  J.  R.  X  Green. 

mark 
JSeal.]  Signed  in  presence  of  J.  T.  Nelson.  * 
Two  days  later  a  similar  contract  was  entered 
into  between  this  firm  and  Mrs.  Hickman. 
In  order  to  effect  this  exchange,  it  became 
necessary  to  destroy  the  deed  from  Lakenan 
to  Mrs.  Hickman,  and  to  substitute  in  lieu 
thereof  a  deed  from  Lakenan  to  Mrs.  Hick- 
man alone,  which  would  convey  merely  a 
fee- simple  title.  So  such  new  deed  was  ex- 
ecuted by  the  complainant  Lakenan  to  Mrs. 
Hickman  alone;  but  this  deed  was  but  a 
quitclaim  deed,  through  it  recited  the  same 
consideration  as  the  former  one.  On  the  other 
hand,  the  deed  executed  by  Mrs.  Hickman  to 
3Irs.  Green,  which  conveyed  to  her  the  lot 
in  controversy,  to  her  sole  and  separate  use, 
was  a  general  warranty  deed.  But,  when 
Mrs.  Green  and  her  husband  came  to  execute 
the  deed  for  the  40-acre  farm,  they  executed  a 
general  warranter  deed  to  Mrs.  Hickman,  for 
life,  with  remainder  to  her  bodily  heirs,  in 
similar  form  to  her  original  deed  from  Lake- 
nan. The  parties  then  exchanged  deeds,  and 
moved,  respectively,  to  the  farm  and  lot  thus 
mutually  exchanged,  after  which  the  origi- 
nal deed  to  Mrs.  Ilickman  by  Lakenan  was  de- 
stroyed by  Nelson,  the  agent  of  both  parties, 
in  the  presence  of  Mrs.  Hickman,  Thomas 
Hickman,  and  Lakenan.  Mrs.  Hickman  died 
before  this  proceeding  was  instituted.  The 
answer  of  Mrs.  Green  was  a  general  denial ; 
admitted  the  exchange  of  the  different  pieces 
of  property,  as  already  statt^d,  and  that  the 
deed  of  Mrs.  Green  to  Mrs.  Hickman  and  her 
heirs  was  as  heretofore  alleged  ;  and  denied 
what  is  not  expressly  admitted,  etc.     Reply 


filed.  In  addition  to  Mrs.  Green  and  her 
husband,  there  are  other  defendants,  either 
the  children,  or  else  grandchildren,  of  Mrs. 
Hickman,  for  whom  a  guardian  ad  litem  was 
appointed.  Lakenan  was  also  made  a  defend- 
ant. The  court  below  found  for  Mrs.  Green, 
and  that  she  was  a  purchaser  without  notice, 
and  plaintiffs  appeal.  Other  facts  than  here- 
tofore recited  will  appear  in  the  following 
opinion : 

**The  dominant  issue  in  this  cause  is  the 
question  of  notice  to  Mrs.  Green.  After  dis- 
cussing this  question,  others,  of  less  impor- 
tance, but  yet  bearing  on  the  main  issue,  will 
be  passed  upon. 

"  1.  No  reason  is  perceived  why  in  this  case 
the  general  rule  should  not  prevail,  that  no- 
tice to  the  agent  is  notice  to  the  principal. 
Meier  v.  Blume,  80  Mo.  184  ;  Hayward  v.  3a- 
tionallns.  Go.  52 Mo.  181 ;  Choutean  v.  AUe^t^, 
70  Mo.  290 ;  Story,  Agency,  ^  140 ;  Wade, 
Notice,  §5^  81-33;  Kerr,  Fraud  «fc  Mistake, 
258.  In  this  case  the  agency  of  Moore  & 
Nelson  was  a  general  one.  By  the  written 
authority  and  contracts  enterecl  into  by  and 
between  them  and  Mrs.  Green  and  Mrs.  Hick- 
man, respectively,  they  were  empowered  to 
make  the  exchange  of  properties,  'to  sell  and 
contract  under  seal  with  the  purchaser  for 
said  premises  according  to  the  price  and  terms 
of  payment  above  written,  or  any  price  or 
terms  which  we  may  agree  to  accept,  other 
than  the  above. '  If  such  language  did  not 
make  Moore  ^  Nelson  general  agents,  it  is 
hard  to  say  what  words  would  be  sufficient. 
Notwithstanding  Nelson's  evasive  manner  of 
answering  the  question  as  to  whether  the 
original  deed  from  Lakenan  to  Mrs.  Hickman 
and  her  heirs  was  'in  his  hands'  before  its. 
i  destruction,  he  was  forced  to  admit  that  he 
knew  of  its  existence  before  that  time,  and 
knew  that  it  was  not  destroyed  till  after  the 
other  deeds  were  delivered;  and  he  further 
states  that  'Mrs.  Hickman  requested  it,'  i.  e. 
the  destruction  of  the  deed.  This  single  cir- 
cumstance was  amply  suftlcient  to  fix  Mrs. 
Green  with  notice  of  the  unrecorded  deed, 


the  examination  of  all  the  public  records  affectinf? 
the  title  to  the  property  included  in  such  deed  and 
from  inquiries  which  be  might  malce  of  persons 
who,  the  records  ehow.  had  redeemed  the  property 
from  tax  sales  and  had  paid  subsequent  taxes 
thereon,  or  were  otherwise  ostensibly  interested  in 
the  property.    Smith  v.  Kudd,  48  Kan.  296. 

The  holder  of  the  quitclaim  deed  must  make  a 
clear  case  of  bona  fide  purchase  bnfore  his  deed 
will  be  sustained.    Hoyt  v.  Schuyler,  19  Neb.  852. 

Remote  quitclaim  in  chain  of  title. 

Hickman  v.  Okbek  is  in  accord  with  the  current 
of  authority  upon  the  branch  of  the  subject.  The 
greater  number  of  cases  as  well  as  sound  principle 
hold  that  if  a  grantee  receives  a  warranty  deed  he 
will  not  be  affected  by  the  fact  that  his  grantor  or 
some  more  remote  person  in  the  chain  of  title  re- 
ceived merely  a  quitclaim  deed. 

The  rule  that  the  holder  of  a  quitclaim  deed  can- 
not be  a  bona  fide  holder,  even  if  applicable  else- 
where, will  not  be  applied  where  the  deed  Is  a  re- 
mote link  in  the  chain  of  title  of  one  who  receives 
a  regular  warranty  deed  to  the  property.  United 
States  V.  California  &  O.  Land  Co.  148  U.  8.  31,  37  L. 
ed.354. 

The  presence  of  a  quitclaim  deed  in  a  chain  of 
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title  will  not  deprive  of  the  benefit  of  the  record- 
ing acts  one  who  takes  by  warranty  deed  fi-om  a 
grantor  who  In  turn  receivetl  a  warranty  deed. 
Sherwood  v.  Moelle,  1  L.  R.  A.  797,  36  Fed.  Rep.  478. 

One  who  takes  a  warranty  deed  is  not  affected  by 
the  fact  that  his  grantor  held  by  a  quitclaim  deed 
only.    Melkel  v.  Borders,  129  Ind.  529. 

The  holder  of  a  warranty  deed  Is  not  deprived  of 
the  position  of  bona  fide  purchaser  by  the  fact  that 
there  is  -a  quitclaim  deed  in  the  chain  of  title. 
Winkler  V.' Miller,  64  Iowa,  476;  Huber  v.  Bossart, 
70  Iowa,  7H;  Chapman  v.  Sims,  63  Miss.  168. 

A  person  who  finds  a  complete  chain  of  convey- 
ances from  the  original  grantee  to  his  grantor  up- 
on the  proper  records  of  the  county  may  rely  there- 
on although  there  is  a  quitclaim  deed  among  them 
provided  he  has  no  notice  either  actual  or  con- 
structive of  equities  affecting  the  title  and  is  a  pur- 
chaser for  a  sufficient  consideration.  Snowdenv. 
Tyler.  21  Neb.  199. 

In  Hume  v.  P^anzen,  73  Iowa,  35,  in  which  a  re- 
mote quitclaim  deed  appeared  in  the  chain  of  title, 
the  court  said  the  burden  Is  u]>on  the  pi*esent  claim- 
ant to  prove  that  he  is  an  Innocent  purchaser  for 
value  and  upon  that  point  there  does  not  appear  to 
be  any  evidence.  And  for  that  reason  a  decree 
was  rendered  against  him. 
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and  to  inform  ber  of  it  as  fully  as  her  agent 
was  informed.  And  it  does  not  matter  ^hat 
it  does  not  appear  of  ^Vhat  kind  of  estate 
Mrs.  Green  was  seised  in  the  40acre  farm. 
Grant  that  she  was  seised  simply  in  fee,  and 
therefore,  under  our  rulings,  could  not  have 
an  agent  who  could  bind  her  by  a  contract 
in  writing  with  a  third  person  (Wilcox  v. 
Todd,  64  Mo.  390 ;  Hall  v.  CaUahan,  66  Mo. 
316 ;  Uord  v.  Tavhman,  79  Mo.  101 ;  Henry 
V.  Sn^ed,  99  Mo.  407),  still  it  does  not  thence 
follow  that  notice  to  Nelson  would  not  be  no- 
tice to  her.  Under  a  recent  ruling  of  this 
court  {Flesh  v.  Lindsay, 115  Mo.  l),a  married 
woman  is  not  to  be  regarded  as  a  very  im- 
personal person,  after  all.  Mrs.  Green  had 
eyes  to  see,  and  ears  to  hear;  and  doubtless 
Nelson  communicated  to  her  what  he  knew 
regarding  the  prior  deed,  and  he  will  be  pre- 
sumed to  have  done  so.  In  the  case  cited, 
Burgess,  ./.,  applied  to  a  married  woman, 
in  the  use  of  her  property,  the  maxim,  'sic 
ntere  tuo,  *  etc.  ;  and  I  can  discover  no  reason 
why  another  maxim,  equally  familiar,  is  not 
applicable  here.  In  a  word,  Mrs.  Green  can- 
not be  permitted  to  flaunt  her  disability  in 
the  face  of  a  court  of  equity ;  assert  she  had 
no  notice,  because  she  could  have  no  agent ; 
and  still,  at  the  same  time,  claim  and  hold 
under  the  questionable  services  of  the  very 
person  whom  she  employed  in  that  fiduciary 
capacity.  Such  conduct  will  not  be  tolerated 
by  a  court  of  conscience.  'Qui  seniit  com- 
inodum  sentire  debet  et  onus. '  Broome,  Legal 
Maxims,  8th  ed.  *706 ;  Burrill,  Law  Diet. 
369;  Story,  Agency.  9th  ed.  ^389;  1  Story, 
Eq.  Jur.  13th  ed.  $5  469. 

**  2.  But  there  are  other  facts  and  principles 
of  law  which  tend  to  the  same  conclusion: 
Thus,  when  Mrs.  Green  began  her  negotia- 
tions with  Mrs.  Hickman,  the  record  of  deeds 
of  the  county  showed  that  Lakenan  was  the 
owner  of  the* legal  title  to  the  lot.  This  gave  | 
Mrs.  Green  constructive  notice  that  he  was ! 
the  real  owner.    3  Washb.  Real  Prop.  5th  ed.  I 


335,  and  cases  cited.  And  this,  too,  when 
Mrs.  Hickman  was  tiien  in  the  actual,  notori- 
ous, open,  exclusive,  unequivocal,  and  vis- 
ible possession  of  the  lot,  and  had  been  thus 
in  possession  for  some  three  years  previously  ; 
and  this  was  known  to  Mrs.  Green,  who  re- 
sided on  her  40-acre  farm,  some  three  miles 
from  there.  Under  the  authorities  in  this 
state,  such  a  possession  is  evidence  of  actual 
notice,  sufficient,  in  ordinary  circumstances, 
to  satisfy  a  jury  that  a  party  purchased  with 
knowledge  of  a  prior  deed.  Actual  notice, 
under  our  registry  acts,  is  not  certain  knowl- 
edge, but  such  information  as  men  generally 
act  upon  in  the  transactions  of  life.  Vaugfi/i 
V.  Tracy,  23  Mo.  415,  25  Mo.  318,  69  Am. 
Dec.  471.  In  Speck  v.  Riggin,  40  Mo.  405, 
the  court  holds  that  'notice  is  actual  when 
the  purchaser  either  knows  of  the  existence 
of  the  adverse  claim,  or  is  conscious  of  hav- 
ing the  means  of  knowing,  although  he  may 
not  use  them.'  See  also,  Maupin  v.  Em- 
mons, 47  Mo.  304 ;  Martin  v.  Jones,  72  Mo. 
28;  3  Washb.  Real  Prop.  336;  Tiedeman, 
Real  Prop.  Enlarged  ed.  §  819.  A  recent 
author  says  upon  this  subject  that  'if  facts 
are  brought  to  the  knowledge  of  a  party 
which  would  put  him,  as  a  man  of  common 
sagacity,  upon  inquiry,  he  is  bound  to  in- 
quire ;  and  if  he  fail  to  do  so,  or  to  do  prop- 
erly, whether  fraudulently,  or  only  negli- 
gently, he  will  be  charged  with  notice"  of 
what  he  might  have  learned  upon  reasonable 
examination.'  Bigelow,  Frauds,  386.  In 
another  work  of  merit,  touching  the  point 
in  hand,  it  is  said:  'The  reason  of  the  rule 
is  this :  That  it  is  the  duty  of  a  person  who 
proposes  to  deal  respecting  the  title  to  a  par- 
ticular tract  of  land  to  ascertain  in  advance 
who  is  in  possession  of  it,  and  by  what  right 
he  claims  to  hold  it ;  and  if  he  neglects  this 
duty  it  is  only  just  that  he  should  be  charged 
with  the  knowledge  that  he  would  have  ob- 
tained, had  he  performed  it.'  2  White  & 
T.  Lead.  Gas.  Eq.  180.     See  also,  I^avitt  v. 


In  DcVeaiix  v.  Fo8bender,'57  Mich.  579,  the  court 
divided  evenly  upon  the  question  whether  or  not 
the  holder  of  a  warranty  deed  was  entitled  to  rely 
on  the  record  which  showed  a  quitclaim  to  his  re- 
mote grantor  of  the  owner's  rights,  title,  and  inter- 
est in  and  to  certain  real  estate  in  a  certain  county. 

There  are  some  courts,  however,  which  refuse  to 
permit  the  registry  acts  to  apply  In  favor  of  any 
chain  of  title  which  contains  a  quitclaim  deed. 

Thus  in  Texas  it  has  been  said  that  a  quitclaim 
deed  in  a  chain  of  title  is  fatal.  Garrett  v.  Chris- 
topher, 74  Tex.  463;    Cain  v.  Woodward,    Id.  649. 

But  on  rehearing  in  Finch  v.  Trent,  3  Tex.  Civ. 
App.  572,  the  court  holds  that  since  one  of  the  deeds 
in  the  chain  of  title  was  a  mere  quitclaim  of  the  in- 
terest of  the  firrantor  it  would  not  support  a  title 
depending  alone  upon  a  bona  fide  purchase,  and 
that  therefore  the  chain  of  title  was  Insufficient. 

In  a  later  Texas  case,  however,  it  was  held  that  the 
mere  fact  that  there  are  quitclaim  deeds  in  the 
Cham  of  title  will  not  prevent  one  taking  under  a 
warranty  deed  from  being-  a  bona  flde  purchaser. 
Finch  V.  Trent,  3  Tex.  Civ.  App.  568. 

So  in  Runyon  v.  Smith,  18  Fed.  Rep.  579,  the  rule 
of  Oliver  v.  Piatt  was  applied  to  a  case  where  the 
quitclaim  deed  was  a  remote  link  in  the  chain  of 
title  although  the  declelon  was  placed  upon  the 
ground  that  the  purchaser  did  not  pay  value  for 
the  land. 
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The  fact  that  the  Immediate  grantor  of  the  pur- 
chaser holds  under  a  quitclaim  deed  is  a  circum- 
stance well  calculated  to  excite  mqulry  which  if 
not  prosecuted  properly  will  affect  the  purchaser 
with  notice  of  every  fact  which  such  inquiry  prose- 
cuted with  due  diligence  would  disclose.  AuUman 
V.  Utsey,  34  S.  C.  669. 

The  fact  that  a  grantee  holds  only  under  a  deed 
of  quitclaim  is  sufficient  notice  to  the  vendee  to 
put  him  on  inquiry  as  to  the  true  state  of  the  title. 
Baker  v.  Woodward,  12  Or.  3. 

In  American  Mortg.  Co.  v.  Hutchinson,  19  Or. 334, 
the  court  held  that  a  series  of  quitclaim  deeds  did 
not  constitute  a  chain  of  title  upon  the  record  of 
which  the  holder  of  a  warranty  deed  from  the  last 
quitclaim  grantee  could  rely. 

In  Raymond  v.  Morrison,  59  Iowa,  371,  it  was 
claimed  that  the  holder  of  the  quitclaim  deed  had 
sufficient  notice  to  prevent  his  becoming  a  bona 
tide  purchaser,  and  the  court  says:  "We  arc  in- 
clined to  think  this  is  so.  but  it  is  really  Immaterial 
whether  he  had  or  not"  because  he  is  not  entitled 
to  protection  for  the  reason  that  he  held  under  a 
quitclaim  deed  only  and  cannot  bo  regarded  as  a 
good-faith  purchaser.  But  the  question  being  as 
to  the  rights  of  his  grantee  by  warranty  deed  the 
court  held  that  if  he  purchased  without  noticed  he 
was  entitled  to  protection.  H.  P.  F. 
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La  Force,  71  Mo.  353,  and  cases  cited.  Be- 
sides all  that,  the  very  written  contract  or 
memorandum — call  it  what  you  will— which 
Mrs.  Green  signed,  and  gave  to  Moore  & 
Nelson,  for  the"  exchange  of  the  properties, 
recognized  and  admitted  that  the  title  to  the 
lot  was  in  Mrs.  Hickman,  though  the  county 
records  showed  the  legal  title  to  be  in  Lake- 
nan.  This,  of  itself,  charged  her  with  no- 
tice, and  compelled  her  to  institute  the  most 
diligent  inquiry  as  to  the  true  nature,  scope, 
and  extent  of  Mrs.  Hickman's  title. 

**  3.  But  this  is  not  all.  Lakenan  says  that 
some  days — perhaps  a  week — before  the  Quit- 
claim deed  was  executed  by  him  to  Mrs. 
Hickman  he  met  Mrs.  Green  and  her  husband, 
and  one  of  them  asked  him  what  kind  of  a 
deed  he  had  made  to  Mrs.  Hickman,  where- 
upon he  told  them  he  had  deeded  the  lot  to 
Mrs.  Hickman  and  her  boililv  heirs.  It  is 
true  that  Mrs.  Green  denies  this  conversation 
with  herself,  but  does  not  deny  but  what  it 
occurred  with  her  husband  ;  and  then  it  must 
be  borne  in  mind  that  Mrs.  Green  is  an  in- 
terested witness,  while  Lakenan  is  wholly 
disinterested.  Nor  should  it  be  forgotten 
in  what  a  singular  manner  this  whole  busi- 
ness was  transacted.  Not  satisfied  with  em- 
ploying real -estate  agents,  whose  usual  oc- 
cupation w^ifs  to  prepare  abstracts  of  titles, 
Mrs.  Green  employs  Duncan,  not  to  examine 
the  title,  and  to  pronounce  upon  its  validity, 
as  is  usual  for  a  lawyer  to  do  in  such  cases ; 
but  the  only  question  asked  him.  as  he  tes- 
tifies, 'was  whether  Lakenan*s  deed,  in  that 
form,  would  pass  the  title, '  and  he  told  them 
it  would.  It  certainly  seems  odd  that  a 
quitclaim  deed,  only,  should  be  required  of 
Lakenan,  who  appears  to  be  a  man  of  means, 
while  a  conveyance  with  full  covenants  of 
warranty  is  exacted  from  Mrs.  Hickman  for 
the  same  property,  she  being  described  in 
that  deed  as  a  'widow  lady,'  and  not  pos- 
sesseil,  it  w^ould  seem,  of  any  other  property 
to  make  her  warranty  good.  And  then  look 
at  another  point.  Though  Mrs.  Hickman 
had  been  living  on  that  lot  for  some  three 
years,  exercising  all  the  visible  and  outward 
indicia  of  absolute  ownership,  yet  this  quit- 
claim deed  to  her  in  1889  recited  a  consid- 
eration of  $2,000,  as  if  the  property  had 
just  been  bought.  Furthermore,  it  would 
seem  that,  before  possession  was  obtained  by 
Mrs.  Green,  she  was  informed  by  one  of  these 
plaintiffs  that  Mrs.  Hickman  only  had  a  life 
interest  in  the  property.  Moreover,  the  deed 
executed  by  Mrs.  Green  was  drawn,  in  all 
respects,  like  the  destroyed  deed, — that  it 
conveyed  the  forty-acre  farm  to  Mrs.  Hick- 
man and  'her  bodily  heirs.'  Taking  all 
these  circumstances  into  consideration,  it  is 
difficult  to  see  how  the  lower  court  could 
find  Mrs.  Green  was  a  purchaser  without  no- 
tice. 

**4.  Mrs.  Green  was  not  a  competent  wit- 
ness, because  the  other  contracting  party  was 
dead,  and  therefore  she  could  not  testify  in 
her  own  favor.  Rev.  Stat.  1889,  ^  8918; 
Chapman  v.  Douglieriy,  87  Mo.  617,  56  Am. 
Rep.  469;  Meier  v.  Tliieman,  90  Mo.  433; 
JBmmel  v.  Hayes,  102  Mo.  186,  11  L.  R.  A. 
323.  But  these  remarks  are  not  to  be  under- 
stood as  denying  to  her  the  right  to  combat 
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by  her  testimony  what  others  had  testified 
she  had  done  ana  said  in  their  presence. 

"5.  But  the  motion  to  exclude  her  testi- 
mony came  too  late.  The  general  rule  is 
that  where  a  party  fails  to  object  to  incom- 
petent evidence,  and  it  has  been  received  ab- 
solutely and  unconditionally,  and  not  upon 
an  unperformed  promise  to  show  its  rele- 
vancy, it  cannot  afterwards  be  stricken  out. 
1  Rice,  Ev.  §§  258,  259,  and  cases  cited; 
State  v.  Hope,  100  Mo.  847,  8  L.  R.  A.  608. 

"6.  The  relation  of  attorney  and  client  is 
not  established  until  a  proposal  is  made  by 
the  would-be  client  to  engage  the  services 
of  the  attorney,  and  his  acceptance  of  the 
employment :  but  this  proposal,  and  its  ac- 
ceptance, may  arise  either  from  express  con- 
tract, or  from  clear  implication.  But  until 
these  two  things  concur,  the  relation  of  at- 
torney and  client  does  not  exist,  and,  of 
consequence,  communications  made  to  the 
attorney  in  such  circumstances  are  not  privi- 
leged. Weeks,  Attorneys  at  Law,  ^^"  183, 
185.  Under  this  view,  if  Mrs.  Green  went 
to  Mr.  Jesse,  and,  without  engaging  his  serv- 
ices as  an  attorney,  asked  him  to  destroy  the 
original  deed  from  Lakenaa  to  Mrs.  Hick- 
man and  her  children,  and  to  supply  its  place 
by  writing  another,  such  a  communication 
would  not  be  privileged. 

"7.  But  it  would  not  be  privilecred  for  a 
far  weightier  reason ;  The  privifege  does 
not  extend  to,  nor  shelter,  advice  concerning, 
nor  assistance  in,  proposed  infractions  of  tlie 
law.  1  Whart.  Ev.  3d  ed.  §  690,  and  cases 
cited ;  7  Am.  &  Eng.  Encyclop.  Law,  p.  103, 
and  cases  cited.  If,  therefore,  Mr.  Jesse  was 
thus  approached  by  Mrs.  Green,  any  com- 
munication of  the  sort  not  being  privileged, 
he  would  be  compelled  to  testify  in  regard 
to  it. 

"8.  If  the  plaintiffs  who  are  adults,  after 
being  made  fully  aware  of  their  rights  in 
the  premises,  have  ratified  the  transaction 
already  mentioned  by  dealing  with  the  prop- 
erty for  which  the  exchange  was  mane,  as 
their  own,  of  course  they  would  be  estopped 
to  proceed  further ;  but  in  order  to  estop  them 
the  evidence  should  be  clear  of  their  being 
fully  aware  of  their  rights.  It  is  scarcely 
necessary  to  add  that  the  doctrine  of  estoppel 
would  not  apply  to  the  infant  minors;  and 
they,  not  having  taken  any  part  in  the  trans- 
action, are  not  required  to  make  any  convey- 
ance of  their  interest  in  the  40-acre  farm. 
Indeed,  beiilg  minors,  it  is  out  of  their  power 
to  do  so.  And  under  the  ruling  in  Craig  v. 
Van  Behber,  100  Mo.  loc.  cit,  589,  even  if  the 
40  acres  had  been  sold,  and  the  proceeds 
squandered,  they  could  repudiate  the  affair 
without  tendering  back  the  purchase  price. 
All  these  matters,  however,  can  be  appro- 
priately settled  when  this  cause  is  returned 
to  the  lower  court,  and  full  ana  complete 
justice  done  between  the  parties  litigant; 
and  of  course  a  decree  can  be  made,  divest- 
ing the  title  in  the  40  acres  out  of  the  in- 
fant, and  out  of  the  adults,  where  the  latter 
are  not  estopped. 

"9.  As  to  the  improvements  made  by  Mrs. 
Green  on  the  lot  in  Mexico,  if  she  made  them 
after  engaging  in  the  questionable  transac- 
tions charged  In  the  petition,  she  could  not 
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hope  to  have  such  improvements  considered 
in  the  adjustment  of  the  equities  of  this 
cause.  Tlje  judgment  will  be  reversed  and 
the  cause  remanded,  with  directions  to  pro* 
ceed  in  conformity  with  this  opinion." 

The  foregoing  opinion  was  filed  in  division 
No  2,  and  met  with  the  full  concurrence  of 
Judge  Burgess,  and  is  reported  in  123  Mo. 
180,  but  was  transferred  to  court  in  banc 
because  of  the  dissent  of  Oantt,  J.  Ow- 
ing to  the  importance  of  the  principles 
involved  in  this  case,  I  have  deemed  it  not 
improper  to  add  to  what  I  have  already  said 
a  few  additional  observations. 

1.  I  understand  the  rule  of  law  to  be  that 
where  one  purchases  an  equitable  interest  in 
land,  with  notice  of  the  fact  tbat  the  legal 
title  is  outstanding  in  one  other  than  his 
purchasee,  that  alone  suffices  to  put  the  pur- 
chaser on  inquiry  and  charge  him  with  notice 
of  all  that  to  which  such  inquiry,  if  properly 
pressed,  would  lead.  Wade  says :  **  Where 
one  purchases  with  notice  of  the  fact  that  the 
legal  title  to  the  propertv  is  in  some  one  else 
than  his  grantor,  he  is  thereby  put  upon  in- 
quiry as  to  the  nature  and  extent  of  his  gran- 
tor's title,  and,  if  such  inquiries  would  lead 
to  knowledge  of  circumstances  affecting  the 
title,  he  would  be  bound  as  by  actual  notice 
of  such  facta."  Wade,  Notice.  2d  ed.  ^  18. 
In  this  case  that  was  just  the  situation, 
for  the  legal  title  was  outstanding  in  Lake- 
nan,  though  Mrs.  Green,  in  tlie  paper  signed 
by  her,  admitted  Mrs.  Hickman  to  be  the 
owner  of  the  town  property.  On  this  point, 
the  learned  spokesman  of  the  majority  gives 
utterance  to  these  remarks :  "  Much  stress  is 
laid  upon  the  fact  that,  when  Mrs.  Hickman 
and  Mrs.  Green  began  to  trade,  the  title  of 
record  was  in  Lakenan,  with  Mrs.  Hickman 
in  possession.  This  is  true,  but  there  is  ab- 
solutely no  evidence  that  Mrs.  Green  knew 
anything  whatever  about  this  title  of  record. " 
Before  tliese  words  were  given  forth  which  fix 
the  limits  and  set  the  bounds  to  our  reeistry 
acts,  I  had  supposed,  as  stated  by  afl  the 
authorities  I  had  previously  examined,  that 
a  deed  placed  on  record  was  "constructive 
notice  to  all  the  world."  and  that  in  this  re- 
spect there  was  **no  difference  in  legal  effect 
between  actual  and  constructive  notice."  3 
Washb.  Real  Prop.  5th  ed.  335.  Wade  says : 
"Where  an  instrument  by  which  the  title  to 
real  estate  is  affected  is  properly  recorded, 
the  record  thereof  is  constructive  notice  to 
subsequent  purchasers  or  incumbrancers  un- 
der the  same  grantor.  .  .  .  Any  instru- 
ment affecting  the  title,  which  is  prop- 
erly recorded,  is  absolute  notice  to  every  one 
subsequently  dealing  with  the  title,  ir- 
respective of  whetlier  such  person  has  ex- 
amined the  records,  or  even  had  an  oppor- 
tunity to  make  an  examination."  Wade, 
Notice,  2d  ed.  g  97.  And  the  same  author 
states  this  "presumption  of  knowledge  is 
conclusive. "  Ihid.  And  before  the  authorita- 
tive ruling  aforesaid  I  had  also  supposed  that 
a  married  woman  was  not  exempt  from  the 
operation  of  our  registry  acts,  and  that  the 
effect  on  a  married  woman  of  the  recording 
of  a  deed  would  be  precisely  the  same  in 
imparting  notice  to  her  as  it  would  be  upon 
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any  other  person  whomsoever.  The  statute 
seems  to  sanction  this  hitherto  entertained 
view,  for  it  says  that  "every  such  instrument 
.  .  .  shall  import  notice  to  all  persons- 
of  the  contents  thereof."  Rev.  Stat.  1889, 
§  2419.  In  Jones  v.  Keaimeyy  1  Drury  & 
W.  134,  the  lord  chancellor  of  Ireland  held 
that  ^e^feme  covert  or  an  infant  is  just  as 
much  bound  by  notice  as  an  adult." 

If  the  authorities  I  have  cited  are  to  be 
deemed  the  safer  guides  on  the  point  men- 
tioned, and  are  in  consequence  to  be  fol- 
lowed, rather  than  the  majority  opinion, 
then  we  have  presented  a  clear  case  of  a  mar- 
ried woman  chargeable  and  charged  with  no- 
tice of  an  outstanding  legal  title  in  a  person- 
other  than  her  proposed  grantor,  and  there- 
fore she  was  put  on  inquiry  as  to  the  nature 
and  extent  of  that  grantor's  title.  This  be- 
ing true,  a  prima  facie  case  was  made  out 
against  her,  demanding  that  she  exonerate- 
herself  from  the  attitude  in  which  she  was 
placed,  by  making  all  proper  and  legitimate 
inquiries  as  to  the  nature  and  extent  of  Mrs. 
Hickman's  title.  In  such  a  case,  when  you. 
prove  that  a  person  is  put  on  inquiry,  then 
the  burden  is  shifted,  and  it  belongs  to  him  to 
shift  the  burden,  thus  cast  upon  him,  off  hia 
own  shoulders;  to  exonerate  himself,  by  re- 
butting the  presumption  thus  raised  against 
him,  by  showing  that  he  pushed  all  reason- 
able inquiries  to  their  legitimate  conclusion, 
but  gained  no  information.  If,  on  the  other 
hand,  he  fail  to  make  inquiry,  or  to  prose- 
cute it  with  due  diligence,  the  presumption 
remains  operative,  and  the  conclusion  of  no- 
tice becomes  absolute.  2  Pom.  Eq.  Jur.  2d 
ed.  §  607.  And  it  is  the  duty  of  a  purchaser 
who  has  been  put  on  inquiry  to  seek  infor- 
mation from  his  grantor,  and  a  failure  to  do 
this  generallv  shows  lack  of  due  care  and  dili- 
gence in  making  inquiry.  Id.,  p.  840,  naU 
2.  And  there  are  cases  which  hold  that  such 
a  purchaser,  who  neglects  questioning  his 
grantor,  will  be  charged  with  notice  of  all  he 
could  have  learned.  Sergeant  v.  Ingersoll,  7 
Pa.  840.  15  Pa.  343 ;  Espin  v.  Pemberton,  3 
De  G.  &  J.  547.  In  the  first  of  these  cases, 
Gibson,  Ch.  J.,  observed:  "A  purchaser 
without  notice  must  appear  to  have  acted,  not 
only  with  good  faith,  but  with  extreme  vig- 
ilance, for  equity  tefuses  to  protect  the  care- 
less and  the  slothful ;"  and  thereupon  he  rules 
Mrs.  Sergeant  chargeable  with  notice  because 
she  failed  to  make  inquiry  of  her  grantor 
what  the  legal  title  was  outstanding  in  an- 
other, and  because  she  failed  to  make  a  like 
inquiry  of  the  one  holding  the  outstanding 
legal  title.  Numerous  authorities  illustrate 
the  position  that  in  many  circumstances  an 
examination  of  the  records  and  questioning 
the  grantor  would  not  be  suflicient,  unless  the 
inquiry  were  further  prosecuted  among  third 
persons  from  whom  information  could  prob- 
ably be  obtained,  and  that  a  neglect  to  make 
such  inquiry,  which,  though  prompted  by 
the  situation  and  demanded  by  the  circum- 
stances, had  not  been  made,  left  tlie  party 
whos(^  duty  required  "due  inquiry"  still 
chargeable  "with  constructive  notice.  2  Pom. 
Eq.  Jur.  p.  841,  note  S,  and  cases  cited.  Ap- 
plying to  the  case  at  bar  the  principles  here- 
tofore announced,  it  will  be  readily  seen  that 
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Mrs.  Green  did  ♦not  fulfill  the  true  measure  of 
diligence  in  making  inquiries  of  her  grantor 
as  to  the  title,  nor  of  Lakenan ;  indeed,  she 
repels  the  idea,  and  denies  his  statement  that 
she  heard  him  say  anything  concerning  the 
situation  and  nature  of  thetitle.  Nor  does 
she  pretend  that  she  even  so  much  as  asked 
Mrs.  Hickman  a  single  question  as  to  the  na- 
ture and  extent  of  her  title,  and  as  to  the  why 
and  wherefore  of  the  title  remaining  out- 
standing in  Lakenan ;  and  this,  too,  although 
she  had  been  in  to  see  Mrs.  Hickman  and  the 
house  two  or  three  weeks  before  she  got 
the  deed  or  "traded.**  Who  can  doubt  that 
had  Mrs.  Green  asked  Mrs.  Hickman  about 
the  title,  or  that,  if  Lakenan  had  been  asked 
In  whom  the  title  was,  she  would  have  re- 
ceived a  reply  adequate  to  all  the  demands 
of  due  diligence,  honesty,  and  good  faith? 
But  she  sedulously  refrained  from  making 
such  inquiries,  and  therefore  stands  before  us 
charged  with  the  constructive  notice  which 
she  received  at  the  outset,  and  with  the  pre- 
sumption aforesaid,  which  it  was  her  duty 
to  rebut,  unrebntted. 

2.  A  like  line  of  remark  and  authorities 
applies  to  the  possession  of  Mrs.  Hickman ; 
she  had  been  in  the  open  and  notorious  pos- 
session of  the  premises  for  three  years,  acting 
as  the  owner  of  the  same,  and  the  owner  of 
an  unrecorded  deed  to  herself  for  life,  re- 
mainder to  her  bodily  heirs.  This  being  the 
posture  of  affairs,  a  duty  was  devolved  on 
Mrs.  Green  to  make  inquiries  of  her  intended 
grantor  as  to  the  nature  and  extent  of  her 
title,  and  also  of  Lakenan,  the  record  owner, 
similar  to  those  mentioned  in  the  next  pre- 
ceding paragraph.  Authorities  supporting 
this  view  are  there  referred  to ;  they  exist 
in  abundance.  In  Vaughn  v.  Tracy,  22 
Mo.  417,  25  Mo.  318.  69  Am.  Dec.  471. 
it  was  ruled  that  possession  and  apparent 
ownership  brought  home  to  the  second  pur- 
chaser are  evidence  of  knowledge  in  such 
second  purchaser  of  a  prior  unrecorded  deed 
to  the  occupant  as  ought,  in  ordinary  circum- 
stances, to  satisfy  a  jury  that  the  second  pur- 
chaser purchased  with  knowledge  of  the  prior 
deed.  This  ruling  has  been  constantly  fol- 
lowed ever  since,  and  cases  showing  this  are 
cited  in  the  former  opinion  herein  delivered. 
Why  should  this  case  be  deemed  dehors  the 
familiar  rule?  What  extraordinarjr  circum- 
stances are  there  disclosed  in  this  record 
which  forbid  its  application  in  the  present 
instance?  There  are  none,  and  Mrs.  Green, 
on  this  score  also,  remains  charged  with  the 
constructive  notice  arising  from  occupancy 
and  apparent  ownership,  because  she  has  not 
rebutted  the  prima  facie  case  made  against 
her  by  showing  proper  though  fruitless  in- 
quiries made.  This  fact  of  the  prior  unre- 
corded deed  could  not  be  ferreted  out  by 
searching  the  records.  It  rested  alone  in  pa- 
rol, and  could  only  have  been  developed  and 
unearthed  by  oral  inquiry ;  and  inquiry 
which  Mrs.  Green  was  as  competent  herself 
to  make  as  any  one,  but  an  inquiry  which 
neither  she  nor  any  one  for  her  attempted  to 
make.  It  is  iterated,  however,  with  great 
insistence,  that  the  records  were  searched,  an 
abstract  made,  and  the  title  examined,  but 
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this  idea  of  searching  the  records  for  an  un- 
recorded deed,  and  calling  it  due  inquiry  to 
do  so,  reminds  one  of  the  anecdote  of  Nelson, 
who,  bidden  to  withdraw  his  vessel  from  a 
naval  battle  when  he  should  see  displayed  a 
signal  from  his  admiral's  ship,  and  being 
told  that  the  signal  flag  was  flying,  clapped 
the  glass  to  his  blind  eye,  and  said  :  "I 
don '  t  see  the  signal . "  In  the  very  recent  case 
of  Freeman  v.  Mo  fit,  119  Mo.  280,  the  cases 
of  Vaughn  v.  Ti'oey,  iupra,  and  nearly  all  of 
the  subsequent  cases  in  this  court  on  this  sub- 
ject of  evidence  of  constructive  notice  of  a 
prior  unrecorded  deed  arising  from  possession 
of  land  by  an  apparent  owner,  and  of  the 
duty  of  inquiry  in  such  circumstances,  were 
cited,  quoted  from,  discussed,  and  reaffirmed. 
Among  them  was  the  case  of  Leavitt  v.  La 
Force,  71  Mo.  353,  from  which  this  extract 
is  made:  "If  Winans  had  ventured  to  ex- 
amine the  land  upon  which  he  contemplated 
taking  an  incumbrance,  which  he  did  take  on 
the  26th  of  March,  immediately  upon  his  re- 
turn home,  he  would  have  had  an  oppor- 
tunity to  ascertain  from  Morton,  who  was  in 
possession  as  Leavitt 's  tenant,  the  true  state 
of  the  title,  and  under  whom  he  held.  It  was 
his  duty,  when  offering  himself  as  a  witness, 
to  have  left  nothing  unexplained  which 
would  induce  unfavorable  inferences  in  re- 
gard to  his  bona  fides."  In  Freeman' a  Case, 
snpra,  an  action  of  ejectment,  Wilkinson  was 
in  possession,  and  had  thus  been  in  possession 
by  his  tenant  for  nearly  a  year,  at  the  time 
plaintiff  came  down  to  Polk  county,  exam- 
ined and  bought  the  land.  The  lower  court 
expressly  found  plaintiff  to  be  an  innocent 
purchaser,  but  this  court,  speaking  through 
the  learned  author  of  the  majority  opinion, 
held  that  such  finding  was  an  error  of  fact 
and  an  error  of  law,  remarking,  after  quot- 
ing the  prevalent  rule  from  Vaughn  v.  Tracy, 
supra,  etc.,  that  **we  think  there  was  strong 
evidence  of  notice  to  plaintiff  of  Wilkinson's 
title  when  he  bought,  and  that,  if  he  had  not 
ignored  all  the  ordinary  rules  of  prudence, 
he  would  have  learned  of  the  true  state  of 
the  title,  and  that  Wilkinson  was  the  owner. 
The  fact  of  Mofflt's  possession  put  him  on  in- 
quiry, and  he  should  not  have  blindly  shut 
his  eyes  to  the  truth  as  it  existed,  and  the 
court  should  have  so  declared  in  an  instruc- 
tion." I  am  entirely  unable  to  see  why  the 
same  principle,  on  similar  facts,  should  not 
dominate  the  present  case,  and  Mrs.  Green  be 
held  a  purchaser  with  notice  as  a  matter  of 
law,  she  not  having  made  the  proper  inquir- 
ies, and  being  therefore  chargeable  with  con- 
structive notice.  Nor  does  it  matter  that  the 
lower  court  expressly  found  that  Mrs.  Green 
was  an  innocent  purchaser.  This  was  done, 
as  already  seen  in  Freeman^s  Case,  by  the 
lower  court,  but  its  finding  was  rejected  and 
repudiated  by  this  court,  even  in  action  at 
law :  and  in  the  quite  recent  case  of  Blount 
V.  Spratt,  113  Mo.  48  (Macfarlane,  J.,  speak- 
ing for  the  court),  it  was  ruled  that  equity 
cases  are  substantially  triable  de  novo  in  this 
court,  and  that  this  court  would  not  be  bound 
by  the  findings  of  the  lower  court,  nor  would 
the  supervisory  control  of  this  court  over  the 
lower  court  be  abrogated  by  such  findings. 
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To  the  same  effect  is  Hamilton  v.  Armstrong, 
120  Mo.  597. 

Holding  these  views,  I  am  constrained  to 
dissent  from  the  majority  opinion.     I  hold 


that  the  facts  in  this  record  show  the  clearest   foregoing;  opinion 


and  strongest  case  of  notice  of  any  record  I 
have  ever  examined. 

Brace  and  Burg:e88»  «/•/.,  concur  in  the 
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LAKE  SHORE  &  MICHIGAN  SOUTHERN 
R.  CO.,  Plff.  in  Err., 

V. 

Harvey  P.  PLATT  et  ah 

(52  Ohio  St.  — .) 

"* A  convey aAce  of  lands  flituated  upon  a 
naTig^Able  stream,  the  description  beingr  by 
courses  and  distances  from  a  fixed  monument 
and  eetabllshlnfiT  a  boundary  Ihie  coincident  with 
the  line  of  navigation,  conveys  the  srrantor^s  title 
as  far  as  the  central  thread  of  the  stream. 

(June  25, 1885.) 

ERROR  to  the  Circuit  Court  for  Lucas  County 
to  review  a  judgment  affirming  a  judgment 
of  the  Court  of  Common  Pleas  in  favor  of 
plaintiff  in  an  action  brought  to  recover  pos- 
session of  certain  land  under  the  waters  of  the 
Maumee  River.     Reversed. 

Statement  by  Shauck,  «/..* 

January  17,  1876,  P\&tt  etal.  brought  eject- 
ment in  the  common  pleas  court  of  Lucas 
county  to  recover  the  subaqueous  ground 
lying  between  the  former  and  present  dock 
lines  along  the  Maumee  river  and  in  front 
of  a  part  of  lot  11  in  the  city  of  Toledo. 
Each  party  asserts  title  in  fee  to  such  ground, 
and  their  rights  depend  upon  the  following 
material  facts  as  shown  by  the  pleadings  and 
the  stipulations  upon  which  the  cause  was 
submitted  in  the  common  pleas : 

In  1852  Harriet  O.  Hall  was  the  owner  in 
fee  of  lot  11  which  included  the  premises  in 
controversy.  August  9,  1852,  the  Lake  Shore 
Company  (its  predecessor),  commenced  pro- 
ceedings in  the  probate  court  to  appropriate 
lands  for  railroad  purposes.  The  appropria- 
tion by  meets  and  bounds  carried  the  line  of 
the  company's  property  thus  acquired  to  the 
former  dock  line  which  was  approximately 
parallel  with  the  shore  line  and  where  there 
was  available,  for  purposes  of  navigation,  a 
depth  of  water  somewhat  exceeding  nine  feet. 
The  company  at  once  took  possession  of  the 
lands  acquired  for  landing,  dock  and  terminal 
purposes  (for  which  purposes  they  had  been 
acquired)  and  built  its  dock  upon  the  line 
established. 

June  21.  1855,  Mrs.-  Hall  executed  to  the 
company  a  deed  for  the  same  property  for 
the  express  purpose  of  assuring  its  title. 
The  description  in  this  deed  also  carried  the 
iiue  to  the  former  Jock  line,   and  granted 

cadnote  by  the  Court. 


Note.— For  collection  of  authorities  upon  the 
question  of  the  effect  of  boundingr  a  irrant  by  a 
stream,  see  note  to  Cbandos  v.  Mack  (Wis.)  10  L. 
R.  A.  2OT. 
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the  premises  described  **with  all  privileges 
and  appurtenances  to  the  same  belonging.** 

The  company  took  possession  and  con- 
structed the  docks  necessary  for  traffic  in 
connection  with  boats  navigating  the  river 
and  lakes,  upon  the  dock  line  which  was  es- 
tablished by  authority. 

September  10,  1869,  Mrs.  Hall  conveyed  to 
Piatt  et  al.  a  number  of  tracts  of  land,  in- 
cluding lot  11,  but  expressly  "reserving  that 
portion  of  tract  II  which  lies  northwesterly 
of  the  center  of  the  river  road,  the  same  being 
now  in  possession  of  the  railroad  company,^ 
such  reservation  including  the  premises  now 
in  controversy. 

Thereafter  the  dock  line  was  changed  for 
the  purpose  of  accommodating  vessels  of 
greater  draught,  and  the  railroad  company 
docked  out  to  the  new  line  thus  established, 
comoletinjf  the  reconstruction  of  its  dock  in 
July,  1873. 

April  13.  1874,  Mrs.  Hall  by  quitclaim 
granted  to.  Piatt  et  al.  all  her  interest  in  lot 
11. 

In  the  court  of  common  pleas  Piatt  et  al. 
recovered,  and  that  judgment  was  affirmed  by 
the  circuit  court. 

Mr.  George  C.  Greene*  with  Mr,  E.  D. 
Potter,  Jr.,  for  plaintiff  i^  error: 

The  warranty  deed  to  the  railroad  company, 
made  in  1855.  covered  the  title  to  the  properly 
described  in  the  deed,  together  with  all  the 
privileges  and  appurtenances  to  the  same  be- 
longing, including  the  riparian  rights. 

Morgan  v.  Mamn,  20  Ohio,  410,  55  Am.  Dec. 
464;  Pickering  v.  Stapler,  5  Serg.  &  R.  107,  9 
Am.  Dec.  836. 

One  who  owns  land  bounding  and  abutting 
on  the  navigable  rivers  of  this  slate  owns  to 
Ihe  center  of  the  stream. 

6ant  V.  Chambers,  3  Ohio.  496;  Walker  v. 
Ohio  Board  of  PuUicWorks,  16  Ohio,  548;  Lamb 
V.  Rickets,  11  Ohio,  316;  Benner  v.  Platter,  6 
Ohio,  610;  Hopkins  v.  Kent,  9  Ohio,  14;  Watson 
V.  Peters,  26  Mich.  508;  Luce  v.  Carley,  24 
Wend.  451,  35  Am.  Dec.  637;  June  v.  Purcell, 
36  Ohio  St.  396;  Day  v.  Pittsburg,  T,  d;  C.  R. 
Co.  44  Ohio  St.  406. 

There  are  no  apt  words  in  this  deed  to  the 
railway  company  showing  any  intention  on 
the  part  of  the  grantors  to  exclude  the  plaintiff 
in  error  from  the  use,  occupation,  and  enjoy- 
ment of  the  bed  of  the  river,  lying  in  front  of 
the  Y>remises  conveyed. 

^'orcross  v.  Griffiths,  65  Wis.  599.  56  Am. 
Rep.  642;  Qoodin  v.  Cincinnati  <St  W.  Canal  Co, 
18  Ohio  St.  169, 98  Am.  Dec.  95;  Knickerbocker 
Ice  Co.  V.  Forty-second  Street -&  G.  Street  Ferry 
R.  Co.  65  How.  Pr.  211;  Rippe  v.  Chicago,  D, 
iSt  M.  R.  Co.  28  Minn.  18;  1  Rorer,  Railroads, 
402;  Chenango  Bndge  Co,  v.  Paige,  83  N.  Y. 
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178,  38  Am.  Rep.  407;  Smith  v.  Boehester.  92 
N.  Y.  465,  41  Am.  Rep.  290;  Carli  v.  Stillwa- 
ter Street  R  cfe  Tranafer  Co,  28  Minn.  873.  44 
Am.  Rep.  398;  Kent  v.  Taplor  (N.  H.)  6  New 
Eng.  Rep.  191:  (TDonndl  v.  Kehey,  10  N.  Y. 
412;  Washb.  Easem.  105.  124;  Ea$f  dfWeat  R, 
Co.  of  Alabama  v.  Ea$t  Tennessee,  V.  &  O,  R. 
Co,  22  Am.  &  Eng.  R.  R.  Cas.  90,  and  notf; 
Sumner  v.  Seaton,  47  N.  J.  Eq.  103;  RicJiard 
»n  V.  Prentihs,  48  Mich.  88. 

The  defendants  in  error  having  knowledge 
of  and  permitting  the  plaintiff  in  error  to  take 
actual  possession  of  the  property  in  dispute 
and  improve  it  at  a  large  exoense  and  outlay, 
and  the  same  being  a  part  of  its  riffht  of  way 
and  terminal  property  in  Toledo  with  main  and 
side  tracks  thereon  and  necessary  in  the  daily 
use  and  operation  of  its  road,  should  not  be 
permitted  to  maintain  an  action  of  ejectment 
for  the  same,  but  their  remedy,  if  they  have 
one.  is  by  action  at  law  to  recover  the  value  of 
the  property  taken. 

Goodin  v.  Cincinnati  <tW.  Canal  Co,  18 Ohio 
St.  169,  98  Am.  Dec.  95;  Pryzbylovicz  v.  Mis- 
souri Rive?'  R.  Co.  17  Fed.  Rep.  492, 8  McCrarv, 
587;  Taylor  v.  Chicago,  M.  &  St.  P.  R.  O.  63 
Wis.  327;  Paterson,  N.  &  N.  T.  R.  Co.  v.  Ham- 
lah,  42  N.  J.  Eq.  98;  Lawrence  v.  Morgan*s 
J^visiana  d;  T.  R.  dt  S.  S.  Co.  39  La.  Ann.  427; 
Indiana,  B.  d-W.  R.  Co.  v.  McBroom,  114  Ind. 
19t<:  Eeansrille  d  T.  ff.  R.  Co,  v.  A>,  113  Ind. 
223;  Omaha  A  N.  W.  R.  Co.  v.  Redick,  16 
Neb.  313;  Cincinnati  v.  Kemper,  2  Week.  L. 
Bull.  5. 

Whether  tlie  title  of  the  owner  of  such  lots 
extends  beyond  the  dry  land  or  not.  he  is  cer- 
tainly entitled  to  the  rights  of  a  riparian  pro- 
prietor whose  land  is  bounded  by  a  navigable 
stream;  among  those  rights  are  access  to  the 
navigable  part  of  the  river  from  the  front  of 
his  lot,  the  right  to  make  a  landing,  wharf  or 
pier  for  his  own  use  or  for  the  use  of  the  pub- 
lic, subject  to  such  general  rules  and  regula- 
tions as  the  legislature  may  see  proper  to  im- 
pose for  the  protection  of  the  rights  of  the 
public. 

Fates  V.  Milwaukee,  77  U.  S.  10  Wall.  497, 
19  L.  ed.  984;  Gavit  v.  Chambers,  8  Ohio.  496; 
Benner  v.  Platter,  6  Ohio,  505:  June  v.  Furcell, 
36  Ohio  St.  398;  Wright  v.  HoiPard,  1  Sim.  & 
8tu.  203;  Uandly  Y,^Anthony,  18  U.  S.  5  Wheat. 
384,  5  L.  ed.  115;  Er  parte  Jennings,  6  Cow. 
518,  16  Am.  Dec.  447;  Whitehurst  v.  McDon- 
nald,  8  U.  S.  App.  164.  52  Fed.  Rep.  633;  Day 
V.  Pitt^irg,  T.  d  C.  R.  Co  44  Ohio  St.  406; 
Illinois  Cent.  R,  Co.  v.  Illinois,  146  U.  S.  387. 
86  L.  ed.  1018;  Meyers  v.  Mathis,  42  La.  Ann. 
471;  Luce  v.  Carley,  24  Wend.  451.  35  Am. 
Dec.  637;  Seneca  Nation  of  Indians  v.  Knight, 
23  N.  Y.  498;  Watson  v.  Peters,  26  Mich.  508; 
NorcToss  v.  Grifflths.  65  Wis.  599,  56  Am.  Rep. 
642;  Richardson  v.  Prentiss,  48  Mich.  88. 

Mr,  Frank  H.  Hard*  for  defendant  in  er- 
ror: 

A  call  for  a  river  carries  the  boundary  to  the 
center  of  the  river,  where  it  is  not  a  navigable 
stream,  at  common  law.  But  this  is  only  in 
those  cases  where  the  river  eo  nomine  is  niade 
the  boundary. 

Jones  V.  Soulard,  65  U.  S.  24  How.  65,  16  L. 
ed.  608;  Boston  v.  Richardson.  13  Allen.  146; 
Luce  V.  Carley,  24  Wend.  453, 85  Am.  Dec.  637;  I 
Mott  V.  Mott,  68  N.  Y.  254;  White's  Bank  of  \ 
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Buffalo  V.  Nichols,  64  N.  Y.  70;  Kingsland  v. 
Chittenden,  6  Lans.  20;  Gote  v.  White.  20  Wis. 
434;  Walker  v.  Ohio  Board  of  PuhlicWorks.  16 
Ohio.  540;  June  v.  Purcell,  36  Ohio  St  397. 

Where  any  one  is  the  owner  of  the  soil  under 
the  water  by  virtue  of  his  grant  beins:  extended 
to  the  center  of  the  channel,  when  it  is  bounded 
by  the  river,  he  can  dispose  of  this  land  under 
the  water  just  as  any  other  land  he  owns.  He 
may  divide  it  into  water  lots  and  sell  them.  He 
may  convey  it  separately  from  the  upland  or 
he  may  sell  part  of  it  with  the  upland,  and  re- 
tain the  balance,  or  convey  it  to  a  third  party. 
What  he  has  done  is  a  question  of  interpreta- 
tion of  the  conveyance  from  which  the  inten- 
tion is  to  be  derived. 

Gould.  Waters,  p.  45;  Bradford  v.  Cressey, 
45  Me.  13:  Hatch  v.  Bvighi,  17  Mass  298,  9 
Am.  Dec.  145;  Storer  v.  Freeman,  6  Mass.  440, 
4  Am.  Dec.  155;  Tyler  v.  Hammond,  11  Pick. 
213:  Child  V.  Starr,  4  Hill.  374;  3  Kent,  Com. 
p.  434;  Den  v.  Wnght,  1  Pet.  C.  C.  69;  Watson 
V.  Peters,  26  Mich.  508;  Chicago  v.  Ramsey,  87 
111.351;  Jackson  v.  Hathaway,  15  Johns.  453. 
8  Am.  Dec.  263;  Trustees  of  Schools  v.  Schroll, 
120  111.  521;  Tyler,  Boundaries,  p.  123;  Hall, 
Rights  in  Seashores,  p.  155;  Moses  v.  Eagle  db 
Phcenix  Mfg.  Co.  62  Ga.  456;  Rims  v.  Salary, 
18  Fla.  124. 

If  he  bounds  the  land  by  the  river  eo  nomine 
the  grantee  takes  to  the  thread;  if  he  conveys 
by  metes  and  bounds  the  title  of  the  grantee  is 
limited  by  the  boundaries  fixed. 

We  find  no  power  given  the  company  to  con- 
demn or  to  hold  private  property  to  its  exclu- 
sive use,  solely  for  wharf  purposes. 

Iron  R.  Co.  v.  Ironton,  19  Ohio  St.  299;  Walsh 
V.  Barton,  24  Ohio  St.  28;  Pennsylvania  Co.  v. 
Platt,  47  Ohio  St.  306. 

Where  a  grantor  has  the  power  to  grant  the 
fee  or  an  easement  in  a  particular  piece  of 
land,  if  he  grants  the  easement,  it  could  not 
have  been  his  intention  to  convey  the  fee. 

Mott  V.  Mott,  68  N.  Y.  254. 

In  a  river  like  the  Maumee  where  the  riparian 
owner,  when  the  land  is  bounded  by  the  river, 
takes  to  the  center  of  the  stream,  the  right  to 
build  wharves  is  dependent  upon  the  ownership 
of  the  soil  under  them,  and  whoever  erects  a 
wharf  upon  soil  nothis  own  is  a  trespasser. 

The  right  to  build  wharves  on  soil  owned 
by  the  state  or  public  is  a  franchise  which  the 
adjacent  owner  enjoys  from  the  state,  subject 
to  the  public  right  of  navigation. 

East  Ha  ten  v.  Hemingtmy,  7  Conn.  202;  Co- 
hum  V.  Ames,  52  Cal.  398,  28  Am.  Rep.  634; 
Hamlin  v.  Pairpoint  Mfg.  Co.  141  Mass.  57; 
Parker  v.  Rogers,  8  Or.  189;  Houck.  Rivers,  p. 
187;  Wharf  Case,  3  Bland,  Ch.  873;  Grant  v. 
Davenport,  18  Iowa,  179;  Naglee  v.  IngtrsoU,. 
7  Pa.  201. 

The  right  of  the  adjacent  owner  to  build 
wharves  where  he  holds  the  title  to  the  soil  to 
the  center  of  the  river  depends  upon  the  own- 
ership of  the  soil,  which  he  may  exercise  by 
carrying  out  the  wharves  to  the  point  of  navi- 
gability, subject  to  the  supervision  of  the  state 
or  municipality  and  without  making  obstruc 
tion  to  navi^tion. 

Houck.  Rivers,  p.  188;  Wood,  Nuisances, 
§  490;  AttffGen.  v.  fCarl  of  Unsdale,  L.  R.  7 
Eq.  389;  Jefferson Hlle  v.  Imiisville  d-  e/.^^'. 
Ferry  Co.  27  Ind.  100;  1  Dill.  Mun.  Corp.  3d 
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ed.  1155;    NicoU  v.  Gardner,  18  Wend.  289;  I 
Hogan  v.  Campbell,  8  Port.  (Ala.)  34;  Norfolk  \ 
City  V.  Cooke,  27  Gratt.  435;  Delaware  &  H, 
Canal  Co.  v.  Lawrence,  2  Hun,  186;  Middltton 
V.  Fntchard,  4  III.  521.  38  Am.  Dec.  112;  Chi- 
cago y.  Laflin,  49  111.  176;  Bice  v.  Ruddiman, 

10  Mich.  141;  Ryan  v.  Brown,  18  Mich.  207, 
100  Am.  Dec.  154;  Walker  v.  Ohio  Board  of 
Public  Works,  16  Ohio.  544;  Hickok  v.  Hine,  23 
Ohio  St.  528,  13  Am.  Rep.  255. 

When  the  riparian  proprietor  owns  to  the 
center  of  the  river  his  right  to  build  wharves 
depends  upon  the  ownership  of  the  soil,  and  if 
he  cannot  wharve  out  to  the  point  of  naviga- 
bility, except  by  building  upon  the  land  of  an- 
other, he  will  be  a  trespasser  if  he  does  so, 
unless  he  first  obtains  the  latter's  consent. 

Lembeck  v.  Nye,  8  L.  R.  A.  578,  47  Ohio  St. 
886;  PeopU  v.  Jones,  112  N.  Y.  608. 

Shauck,  J.,  delivered  the  opinion  of  the 
court : 

At  the  dates  of  the  appropriation  by  the 
company  and  the  subsequent  (rrant  of  June 
21,  1855,  Mrs.  Hall,  the  grantor,  and  the 
railway  company,  the  grantee,  were  alone 
interested  in  what  is  now  the  subject  of  con- 
troversy. In  the  practical  interpretation  of 
its  rights  acquired  by  the  appropriation  and 
the  grant,  the  company  took  actual  possession 
not  only  of  the  bunk  of  the  stream  but  of  so 
much  of  the  river  as  might  be  necessary  to 
reach  the  established  dock  line  at  a  depth 
of  water  of  nine  feet. 

By  the  deed  of  September  10,  1869,  Piatt 
et  al.  acquired  no  title  to  the  premises  in 
controversy,  for  they  were  expressly  excepted 
from  the  operation  of  the  deed.  Not  only  so, 
but  by  the  terms  of  the  reservation  or  excep- 
tion, the  grantees  were  notified  that  the 
grantor  had.  by  a  former  conveyance,  granted 
to  the  company  the  premises  now  in  con- 
troversy. 

The  exception  was  not  of  "so  much  of  tract 

11  as  the  railroad  company  now  occupies," 
but  it  was  of  "that  oortion'of  tract  11  which 
lies  northwesterly  of  the  river  road,  the  same 
being  now  in  possession  of  the  railroad  com- 
pany. **  This  was  express  notice  to  the  grant- 
ees that  tlie  company  was  in  possession  not 
only  of  the  bank  of  the  stream  but  of  all  that 
portion  of  tract  11  which  lay  between  the 
bank  and  the  central  thread  ot  the  stream. 

On  April  13,  1874,  when  the  defendants  in 
error  received  from  Mrs.  Hall  the  quitclaim 
under  which  they  now  assert  title,  they  found 
that  the  company  had  extended  its  docks 
over  the  disputed  premises  to  the  newly  es- 
tablished dock  line.  This  had  been  done  in 
the  assertion  of  the  rights  acquired  by  virtue 
of  the  appropriation  and  the  deed  of  June 
21.  1855,  and  with  the  acquiescence  of  Mrs. 
Hall  to  whom  these  parties  now  look  as  the 
common  source  of  title. 

The  defendants  in  error  took  nothing  by 
the  quitclaim,  because,  not  only  the  terms 
of  their  former  deed,  but  the  actual  possession 
of  the  company,  affected  them  with  notice  of 
the  rights  now  asserted  by  the  company, 
which  rights  their  grantor  could  not  then 
contest,  since  she  had  acquiesced  in  the  com- 
pany's possession  continuously  from  the  date 
of  the  appropriation. 
29  L.  R.  A. 


But  from  a  consideration  of  the  rules 
which  prevail  in  the  construction  of  grants 
of  this  character,  we  think  the  premises  in 
controversy  passed  to  the  company  by  the 
terms  of  the  deed  of  1855.  It  is  true  of  that 
deed,  as  well  as  of  the  previous  piocecdings 
to  appropriate,  that  the  Maumee  river  was 
not  named  as  the  l)oundary  of  the  lands  ap- 
propriated or  conveyed.  But  by  the  strictest 
construction  that  could  be  placed  upon  the 
deed  it  conveyed  not  only  the  land  upon  the 
bank  of  the  stream,  but  all  that  lay  between 
the  water's  edge  and  the  original  dock  line 
projected  where  a  depth  of  nine  feet  of  water 
was  available  for  the  purposes  of  navigation. 
The  terms  of  the  grant  do  not  admit  of  any 
broader  claim  on  behalf  of  the  grantor  than 
that  she  did  not  expressly  convey  to  the 
central  thread  of  the  stream.  If  title  to  the 
subaqueous  lands,  lying  between  the  former 
and  present  dock  lines,  remained  in  her,  it 
was  by  virtue  of  a  presumption  operating  in 
her  favor,  notwithstanding  the  location  of  the 
lands  expressly  granted,  the  obvious  purposes 
of  the  grant  and  the  limited  and  incidental 
use  of  which  alone  the  lands  in  controversy 
are  susceptible. 

The  lands  were  acquired  by  the  company 
for  landing,  dock,  and  terminal  purposes. 
That  these  purposes  were  within  the  contem- 
plation of  all  the  parties  is  indicated  by  the 
location  of  the  lauds  upon  a  navisrable  stream 
and  the  express  grant  of  that  portion  of  the 
stream  which  was  necessary  to  make  the  grant 
available  for  that  purpose. 

The  ground  in  controversy  is  insusceptible 
of  absolute  and  unqualified  dominion,  t)eing 
incidental  to  the  shore  and  subject  to  the 
public  right  to  navigate  the  stream.  Because 
of  the  permanent  character  of  the  riparian  and 
public  rights  involved,  the  case  is  broadly 
distinguishable  from  those  of  grants  bounded 
on  streets  and  highways  which  may  be  aban- 
doned and  their  sites  thus  restored  to  a  con- 
dition in  which  they  may  be  subject  to 
absolute  and  unqualined  dominion.  For  the 
same  reason  the  case  is  distinguishable  from 
those  of  grants  of  lands  bounded  by  swamps, 
ponds,  and  lakes  that  are  not  navigable  and 
are  subject  to  drainage.  The  use  of  the  stream 
for  the  purpose  of  navigation  was  not  only 
within  Che  contemolatioi  of  the  parties  to 
the  deed  from  Mrs.  Hall  to  the  company,  but 
it  was  the  principal  and  most  obvious  ele- 
ment of  the  value  of  the  lands  expressly 
granted. 

Those  considerations  would  seem  to  justify 
the  presumption  that  a  grant  of  this  character 
is  to  the  central  thread  of  the  stream  unless 
apt  terms  are  employed  to  limit  it. 

And  such  appears  to  be  the  settled  view  of 
the  courts  of  the  country.  W^ell- considered 
cases  in  which  this  doctrine  is  held  are,  Oavit 
v.  Chainl)€rs,  3  Ohio.  496;  Walkei^  v.  Ohio 
Board  of  Public  Works,  16  Ohio.  543 :  June 
V.  PurceU,  36  Ohio  St.  396 ;  Watson  v.  Peters, 
26  Mich.  508;  Luce  v.  Carley,  24  Wend.  451. 
35  Am.  Dec.  637 ;  Norcross  v.  Oriffitlis,  65 
Wis.  499.  56  Am.  Rep.  642 ;  TaUs  v.  Mil- 
iraukee,  77  U.  S.  10  Wall.  497,  19  L.  ed.  984  ; 
St.  Clair  County  v.  Lovingston,  90  U.  S.  23 
Wall.  46,  23  L.  ed.  59. 

To  the  application  of  this  doctrine  it  is 
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quite  immaterial  whetiier  the  stream  be 
named  as  a  boundary  of  the  lands  granted 
or  there  be  a  description  by  courses  and  dis- 
tances from  a  fixed  monument  whereby  a  line 
io  established  coincident  with  the  stream. 
The  doctrine  regards  the  substance  of  the 
grant -and  not  its  form.  Waliton  v.  Peters, 
-and  St.  Clair  County  v.  Loving$ton,  supra. 

It  is  true  that  the  common  law  regarded 
only  those  streams  as  navigable  which  are 
subject  to  the  ebb  and  flow  of  the  tides ;  and, 
in  this  view,  the  difference  between  riparian 
and  littoral  titles  becomes  unimportant,  since 
they  alike  terminate  at  the  water's  edge,  the 
title  to  the  residue  of  the  alveus  being  in 
the  public.  While  this  view  has  been  taken 
in  some  of  the  American  cases,  it  cannot  be 
regarded  as  the  view  generally  received.  Nor 
•could  it  avail  the  defendants  in  error.  The 
manifest  result  of  these  cases  is  that  riparian 
^nd  alvean  rights  are  inseparable,  whatever 
may  be  the  nature  or  extent  of  those  righu. 
Alvean  rights  appertain  to  the  riparian  title 
^nd  do  not  depend  upon  title  to  the  sub- 
aqueous land.  That  such  rights  are  incapable 
of  severance  from  the  riparian  title  to  which 
they  are  incident  was  distinctly  held  in  Ijake 
Superior  Land  Co,  v.  Emerson,  38  Minn.  406. 
The  conclusion  reached  in  that  case  was  ad- 
versely criticised  by  the  same  court  in  Han- 
ford  V.  St.  Paul  &  D.  R.  Co.,  48  Minn.  104, 
7  L.  K.  A.  723,  where  it  was  considered  that 
the  rights  may  be  severed  if  they  are  of  such 
a  nature  that  they  may  be  enjoyed  separately 
from  the  adjacent  land  to  which  they  were 
originally  appurtenant.  It  was  accordingly 
held  that  submerged  lands  lying  between  the 
high  land  upon  the  shore  and  the  line  of 
navigation  might  be  severed  from  such  high 
land ;  and  that  conclusion  would  result  from 
the  consideration  that  such  submerged  lands, 
being  susceptible  of  reclamation  without  in- 
terference with  public  rights,  might  become 
the  subject  of  the  riparian  title  to  which  ac- 


cess to  and  use  of  the  navigable  waters  would 
attach  as  an  incident.  But  it  was  not  there 
held  that  one  may  own  that  which  he  cannot 
enjoy. 

Since  a  plaintiff  in  ejectment  must  recover, 
if  at  all,  by  virtue  of  his  own  title,  the  con- 
tention of  the  defendants  in  error  would  not 
be  aided  by  the  conclusion  that  the  lands  in 
controversy  are  incapable  of  private  owner- 
ship. 

Confining  ourselves  to  the  requirements  of 
the  case,  we  conclude  that  the  lands  in  con- 
troversy passed  to  the  plaintiff  in  error  by 
the  deed  from  Mrs.  Hall  because  they  were 
not  by  clear  and  apt  terms  excepted  from  its 
operation,  and  for  the  additional  reason  that, 
it  being  an  express  grant  of  her  lands  to  the 
line  of  navigation  with  all  the  privileges 
and  appurtenances  to  the  same  belonging,  the 
right  asserted  by  the  grantee  is  necessary  to 
satisfy  the  express  terms  of  the  deed.  Gould, 
Waters,  t^  179 ;  Wood,  Nuisances,  §  491 :  Mcyr- 
gan  v.  Mason,  20  Ohio,  402,  55  Am.  Dec.  464. 

The  views  expressed  in  Lembeck  v.  Nye,  47 
Ohio  St.  386,  8  L.  R.  A.  578,  were  not  in- 
tended to  have,  and  cannot  have,  any  applica- 
tion to  a  case  of  this  character.  The  lands 
there  in  controversy  lay  under  water  that  was 
not  navi^jable.  By  the  clear  terms  of  the 
syllabus  the  case  was  limited  to  lands  thus 
situated  :  and  in  the  principal  opinion  prom- 
inence is  given  to  the  consideration  that  the 
lake  there  in  controversy  was  susceptible  of 
private  ownership,  and  the  views  here  ex- 
pressed were  recognized  as  controlling  in 
cases  of  navigable  streams. 

It  is  not  necessary  to  consider  the  evidence 
offered  by  the  plaintiff  in  error,  in  support 
of  its  plea  of  estoppel,  as  the  right  for  which 
it  contends  is  fully  established  by  the  stipu- 
lations. 

Judgments  of  tlie  Circuit  Court  and  Court 
of  Common  Pitas  recersed,  and  judgment  Jor 
plaintijf  in  error. 
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Hiram  H.  GRAYBILL 

V. 

PENN  TOWNSHIP  MUTUAL  FIRE  IN- 
SURANCE ASSO.  OF  LANCASTER 
COUNTY,  Appt. 

(170  Pa.  75,) 

Smoked  meata  taken  ftom  a  smoke- 
house  io  a  storag^e  room  as  fkst  as 
they  are  oared  are  ooDtents  of  the  smoke- 
house  within  the  meaninfir  of  a  policy  in  separate 
sums  upon  a  butcher's  shop  and  Its  contents  and 
the  smoke-bouse  and  its  contents,  where  it  was 
the  uDderstandiner  of  the  parties  that  the  smoked 
meats  taken  out  of  the  smoke-house  for  storage 
were  properly  Insured  as  contents  of  the  smoke- 
house, and  recovery  may  be  had  therefor  when 
burned  with  the  butcher  shop,  although  the 
smoke-house  is  not  burned. 

(July  18. 1895.) 


Note.— As  to  the  location  of  movable  property 
as  affecting  Are  insurance  thereon,  see   note  to 
Benton  v.  Farmers  Mut.  F.  Ins.  Co.  (Mich.)  36  L.  R. 
A.  237. 
29  L.  R  A. 


APPEAL  by  defendant  from  a  judgment 
of  the  Court  of  Common  Pleas  for  Lan- 
caster County  in  favor  of  plaintiff  in  an  ac- 
tion brought^o  recover  the  amount  alleged  to 
be  due  on  a  policy  of  fire  insurance.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  A.  F.  Hostetter  and  Eun^ene 
G.  Smith*  for  appellant: 

An  executed  written  contract  cannot  be 
pushed  aside  by  the  uncorroborated  testimony 
of  a  single  witness. 

Roicand  v.  Finney,  96  Pa.  196;  Martin  v. 
Berens,  67  Pa.  459;  Murray  v.  N'^ew  York,  L. 
db  W.  R.  Co.  103  Pa.  43;  North  db  West  Branch 
H.  Co.  V.  Swank,  105  Pa.  561. 

Previous  negotiations  of  the  parties  are  pre- 
sumed to  be  merged  in  the  written  instru- 
ment. 

Phillips^.  Meily,  106  Pa.  543;  Juniata  Bldg. 
dk  Loan  Asso.  v.  Hetzel,  103  Pa.  507;  Sylvius 
V.  Kosek,  117  Pa.  76;  Frey  v.  Ileydt,  116  Pa. 
611. 

No  doubt  the  contents  which  were  destroyed 
by  fire,  being  smoked  meat,  had  some  time 
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before  been  also  the  contents  of  the  smoke- 
house. But  wherever  they  might  have  been 
sometime,  or  howsoever  often  they  may  have 
been  removed,  cannot  be  material.  At  the 
lime  of  the  fire  they  were  the  **con tents"  of 
the  building  destroyed  and  were  insured  for 
$400,  which  the  defendant  company  is  now 
and  always  has  been  ready  to  pay. 

Cooper  v.  Farmers  Mut.  F.  Ins.  Co.  50  Pa. 
807,  88  Am.  Dec.  544. 

Messrs.  W.  U.  Hensel  and  J.  Hay 
Brown,  for  appellee:, 

The  testimony  was  simply  descriptive  of  the 
term  * 'contents"  as  used  in  thispohcy.  There 
was  no  stipulation  in  the  policy  that  the  meat 
insured  was  insured  only  in  the  smoke  house, 
while  there  was  positive  testimony  that  the 
president  of  the  company  knew  exactly  what 
the  insured  intended  hy  the  term  *'  contents," 
and  that  by  no  possibility  could  the  smoke* 
house  have  held  $500  worth  of  meats  at  one 
time.  There  was  no  dispute  that  the  property 
was  destroyed,  nor  as  to  its  value.  *'  It  is  the 
duty  of  the  court  to  interpret  a  contract." 

Folsom  v.Cbo^^ll5  Pa.  589;  Codding  y.  Wood, 
112  Pa.  371. 

The  contract  being  interpreted  by  the  court, 
it  is  the  function  of  the  jury  *'to  determine 
whether  it  is  established  by  proof." 

The  testimony  shows  the  positive  promise 
to  pay  the  full  amount  of  the  policy  by  the  of- 
ficers of  the  company,  which,  in  itself,  if  be- 
lieved by  the  jury,  would  be  a  waiver  of  any 
forfeiture  for  an  alleged  breach  in  removing 
the  meat  from  the  smokehouse  to  the  meat- 
room. 

Wood.  Fire  Ins.  949;  Oreenfield  v.  Massa- 
ekusetts  Mut.  L.  Jns.  Co.  47  N.  Y.  439;  Wil- 
liams v.  Hartford  Ins.  Co.  54  Cal.  442,  35  Am. 
Rep.  77. 

Contracts  of  insiwance  being  prepared  by 
the  insurer,  must  be  construed  most  strongly 
against  the  company  insuring. 

Strunk  v.  Firemen*s  Ins.  Co.  160  Pa.  845. 

The  knowledge  of  the  president  of  the  com- 
pany, who  went  there  to  survey  the  premises, 
and  who  subsequently  wrote  the  policy,  that 
the  meat  would  not  be  kept  permanently  in 
the  smoke-house,  must  be  imputed  to  the  com- 
pany itself,  and  it  cannot  now  take  exception 
to  or  advantage  of  the  fact  that  the  meat  was 
removed  from  the  smoke-house  to  the  smoke- 
room. 

2  May.  Fire  Ins.  3d  ed.  §  507,  p.  1108; 
Viefe  V.  Germania  F.  Ins.  Co.  26  Iowa.  9,  96 
Am.  Dec.  83;  Benson  v.  Ottawa  Agr.  Inf.  Co. 
42  U.  C.  Q.  B.  282;  McMaster  v.  Insurance 
Co.  of  NorUi  America,  55  N.  Y.  222,  14  Am. 
Rep.  289. 

The  question  whether  a  change  of  circum- 
stances in  the  situation,  use.  or  condition  of 
the  property  insured  increases  the  risk,  is 
purely  one  of  fact  for  the  jury,  and  their  find- 
ing is  conclusive. 

Wood,  Fire  Ins.  §  243;  Williams  v.  People's 
F.  Ins.  Co.  57  N.  Y.  285. 

When  an  agent  of  an  insurance  company 
erroneously  describes  the  property  in  an  appli- 
cation for  a  policy  of  insurance  prepared  by 
him  and  signed  by  the  insured,  the  company 
cannot  in  case  of  loss  defend  by  reason  of 
the  misdescription. 

8usgi/e/tanna  Mat.  F,  Jns.  Co.  v.  Cusick,  109 
Pa.  157. 
29  L.  R.  A. 


Williams*  </.,   delivered  the  opinion  of 
the  court: 

This  case  turns  upon  the  meaning  of  the 
word  "contents  as  used  in  the  policy  of 
insurance  sued  on.  A  ground  barn  and  a 
butcher  shop  were  insured  as  one  building 
for  the  sum  of  $400,  and  the  contents  were 
insured  for  $400  more.  A  smoke-house  was 
insured  for  $5  and  its  contents  for  $500. 
The  barn,  and  butcher  shop  were  burned 
with  their  contents.  The  smoke  house  was 
not  burned,  but  its  contents,  which  had  been 
removed  to  a  storage  room  in  one  end  of  the 
butcher  shop  wereT  wholly  consumed.  The 
question  presented  on  this  appeal  is  whether 
the  smoked  meats  in  the  storage  room,  which 
were  taken  there  as  fast  as  they  were  cured 
in  the  smoke-house,  were  contents  of  the 
smoke-house,  within  the  meaning  of  the  pol- 
icy, and  were  to  be  paid  for  by  the  company 
as  part  of  the  loss  for  which  it  was  liable. 
Words  must  be  understood  in  the  sense  in 
which  they  are  commonly  used  in  the  busi- 
ness to  which  the  contract  in  which  they  are 
found  relates.  This  contract  was  to  insure 
the  buildings,  machinery,  and  stock  of  a 
butcher.  The  president  of  the  company  pro- 
posing to  insure  was  on  the  ground.  The 
buildings  and  the  property  were  examined 
by  him.  The  evidence  shows  that  in  the 
barn  and  butcher  shops  there  were  a  steam- 
engine  and  a  boiler  with  conveniences  for 
handling  dressed  cattle,  machinery  for  chop- 
ping or  grinding  meat,  and  for  making  bo- 
logna and  other  sausages.  These  as  the  plain- 
tiff alleges  constitute  the  contents  of  the  barn 
and  butcher  shop  that  were  insured  for  $400. 
The  smoke-house  and  storage  room  were  also 
pointed  out  to  him,  and  it  was  explained  ta 
him  as  the  plaintiff  testifies,  that  the  smoke 
house  could  hold  but  a  small  amount  of  meat 
at  one  time  while  the  process  of  smoking , 
was  going  on,  but  the  hams,  sausage,  bacon, 
or  otlier  meat  was  removed  from  the  smoke- 
house when  cured  and  stored  in  the  storage 
room,  and  that  what  was  wanted  was  insur- 
ance on  the  smoked  goods.  The  plaintiff 
says  that  the  president  stated  that  the  smoked 
meat  would  be  properly  insured  as  contents 
of  the  smoke-house,  and  these  words  were 
written  in  the  application  and  policy  with 
that  understanding,  viz.,  that  they  would 
include  and  cover  the  smoked  meats  taken 
out  of  the  smoke-house  for  storage  in  the  room 
used  for  that  purpose.  The  learned  judge 
of  the  court  below  left  this  evidence  to  the 
jury  for  their  consideration,  telling  them  if 
they  were  satisfied  by  it  the  word  "contents" 
used  in  connection  with  the  smoke-house 
was  understood  and  intended  by  both  insurer 
and  Insured  to  cover  the  smoked  meat  in 
store,  whether  actually  in  the  smoke-house 
or  not,  the  plaintiff  would  be  entitled  to  re- 
cover to  the  extent  of  $500  for  his  loss  on 
these  goods.  This  is  assigned  as  error,  and 
the  contention  of  the  appellaut  is  that  it  per- 
mitted  an  alteration  to  be  made  in  a  written 
instrument  upon  the  uncorroborated  testi- 
mony of  the  plaintiff.  But  the  word  "con- 
tents" is  not  a  certain  and  definite  descrip- 
tion of  any  particular  class  of  goods.  Its 
meaning  must  be  ascertained  by  considering 
the  contents,  the  nature  and  methods  of  the 
business  for  which  the  building  whose  con- 
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tents  are  to  be  insured  is  to  be  used,  and  the 
understanding  and  Intentions  of  the  parties 
as  expressed  at  the  time  the  insurance  was 
contracted  for.  Thus  we  learn  from  the  evi- 
dence in  this  case  that  the  contents  of  the 
butcher  shop  were  not  made  up  of  slaughtered 
cattle,  but  of  a  steam  engine  and  various 
pieces  of  machinery :  while  the  contents  of 
the  smoke-house  included  hams,  bacon,  bo- 
logna sausages,  and  other  forms  of  smoked 
meat.  This  is,  in  tlie  absence  of  a  detailed 
description  of  the  ar|icles  in  the  body  of  the 
policy,  the  only  way  in  which  the  character 
and  value  of  the  contents  of  a  building  can 
be  shown.  But  the  defendant  alleges  that  as 
the  building  was  not  burned  its  contents 
could  not  be.  This  is  a  non  sequiiur.  The 
contents  might  be  destroyed  while  outside 
the  building  and  when  that  happens  the  ques- 
tion of  the  plaintiff's  right  to  recover  must 
depend  on  whether  the  purpose  of  the  re- 
moval was  such  as  to  detach  the  goods  per- 
manently from  the  building  and  create  a  new 
or  an  increasing  hazard  not  contemplated 
when  the  contract  for  insurance  was  made. 
The  investigation  of  this  question  is  not  an 
attempt  to  reform  the  contract,  but  to  deter- 
mine  its  meaning  and  extent.  This  rule  in 
equity  goyerninc:  the  reformation  of  contracts 
is  not  applicable  therefore,  but  the  jury  is 
at  liberty  to  determine  the  question  presented 
to  them  in  this  case  by  the  preponderance  of 
the  evidence.  The  eviderce,  showing  the 
capacity  of  the  smoke-house,  the  necessity 
for  the  removal  of  the  smoked  meat  as  soon 


as  it  was  properly  cured  to  some  place  near 
by  for  storage  while  a  fresh  supply  of  meat 
for  smokingVas  put  in  its  place,  the  location 
of  the  storage  room  and  quantity  of  smoked 
meats  kept  in  store  ready  fdr  sale,  was  rele- 
vant to  the  inquiry  in  this  case,  and  was 
properly  admitted.  So  was  the  evidence 
tending  to  show  that  the  attention  of  the  in- 
surer was  called  to  the  manner  in  which  the 
smoke-house  was  used  and  the  smoked  meats 
stored  ;  that  he  was  informed  that  the  smoked 
meats  were  what  were  to  be  insured  in  con- 
nection with  the  smoke-house,  and  that,  with 
full  knowledge  of  all  the  facts,  he  selected 
the  word  "contents"  as  a  proper  and  suffi- 
ciently descriptive  Word  to  cover  the  smoked 
meats  whetiier  in  the  smoke-house  undergo- 
ing the  process  of  smoking,  or  in  the  store- 
room after  its  completion.  The  facts  and 
circumstances  thus  brought  to  the  attention 
of  the  court  and  jury  were  helps  to  a  cor- 
rect exposition  of  the  words  the  parties  had 
employed.  They  tended  to  corroborate  the- 
plaintiff's  version  of  the  contract,  and  to  sus- 
tain his  claim.  They  were  persuasive  in 
their  character,  and,  as  we  infer  from  their 
verdict,  satisfied  the  jury  that  the  words- 
"contents  of  the  smoke  house"  were  under- 
stood and  intended  by  both  parties  to  cover 
the  smokeil  meats  passing  through  the  smoke- 
house to  the  room  near  by  in  which  they 
were  stored  till  needed  for  the  supply  of 
customers. 

We  see  no  error  in  the  rulings  complained 
of,  and  the  judgment  is  ajfirmed. 
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AMOSKEAG  MANUFACTURING  CO. 

V. 

Town  of  CONCORD. 

(M  N.  H.  562.) 

Land  covered  by  water  held  back  by  a 
dam  for  ftimi^iinf^  power  is  aeseflsablc 
Cor  taxation,  at  ite  enhanced  value  In  the  town- 
in  which  it  lies  under  a  statute  makinir  real  estate 
taxable  where  situated,  althouRh  the  power  is 
used  in  another  town. 

(July  31, 1891.) 

PETITION  by  the  Amoskeag  Manufactur- 
ing Company  to  the  Supreme  Court  in 
Merrimack  County  for  relief  from  taxation 
which  had  been  assessed  against  it  by  the 
town  of  Concord.     Case  discharged. 

Petitioner  owns  land  on  both  sides  of  the 
Merrimack  river  which  is  situated  as  Garvin's 
Falls.  There  is  a  dam  across  the  river  for  the 
creation  of  a  water  power  and  the  dividing 
line  between  the  towns  of  Concord  and  Bow 
is  the  middle  of  the  river.  Petitioner  utilized 
its  water-power  entirely  in  the  town  of  Bow, 
and  the  power  has  never  been  used  on  the 

5oTB.— For  cases  somewhat  akin  to  the  above, 
see  Paris  v.  Norway  Water  Co.  (Me.)  21  L.  K.  A.  ! 
385,  and  ntAt,  I 
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Concord  side.  Petitioner  claimed  that  in  fix- 
ing the  value  of  its  real  estate  for  taxation  in 
Concord  the  water  power  should  be  excluded. 

Further  facts  appear  in  the  opinion. 

Messrs.  David  Cross  and  E.  H.  Wood- 
man, for  plaintiff: 

In  Win nipiseogee  Lake  Cotton  cfe  Woolen  Mfg. 
Co.  V.  Gilford,  64  N.  11.  337,  a  corporation 
organized  for  the  purpose  of  managing  and 
controlling  the  vast  water  power  of  a  lake  situ- 
ated in  a  dozen  or  more  New  Hampshire  towns 
was  held  taxable  in  Gilford  where  the  dam 
was  situated  or  where  the  waters  of  the  lake 
were  poured  out  or  managed  and  controlled. 
The  location  of  the  water  of  the  lake  had  no- 
thing to  do  with  the  place  of  taxation. 

Water-power  as  such  is  not  taxable. 

Where  a  dam  extends  across  a  river,  the 
thread  of  which  was  the  dividing  line  between 
two  towns,  but  the  water  created  thereby  ^\as 
applied  exclusively  to  drive  mills  situated  in 
one  of  the  towns,  it  was  held  that  the  water- 
power  was  not  subject  to  taxation  in  the  other 
town. 

Bf^ton  Mfg.  Co.  v.  Neirton,  22  Pick.  22;  Bur- 
roughs, Taxn.  ed.  1887,  p.  229. 

In  Vermont  the  courts  claim  that  the  water- 
power  applied  to  a  mill  or  factory,  to  the  ex- 
tent to  which  it  is  applied,  becomes  a  part  of 
the  mill  or  factory  itself;  and  when  unim- 
proved it  is  to  be  taxed  with  the  land  to  which 
it  is  attached  if  its  existence  adds  value  to  it. 
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Bellows  Falls  Canal  Co.  v.  Rockingham,  37 
Vt.  622;  Hilliard,  Taxn.  §  88.  chap.  5. 

Mr,  Harry  6.  Sarn^ent,  for  respondeat: 

Water-power,  as  such,  is  not  taxable. 

Burroughs,  Taxn.  229. 

Real  estate  shall  be  taxed  in  the  town  in 
which  it  is  situate. 

Gen.  Laws,  chap.  54,  §  11. 

The  only  fact  to  be  ascertained  is,  Where  is 
the  land  situated?  The  commissioners  have 
found  in  this  case  that  land  to  the  value  of 
$12,000  is  situated  in  Concord;  and  this  find- 
ing is  conclusive. 

Cocheco  Mfg.  Co,  v.  Strafford,  51  N.  H.  455; 
Winnipiseogee  Lake  Cotton  &  Woolen  Mfg.  Co. 
V.  Gilford,  64  N.  H.  837. 

Where  a  company  owned  a  water-power 
which  they  rented  out  and  which  was  exempt 
from  taxation,  it  was  held  to  be  proper,  in  es- 
timating the  value  of  lands  not  exempt,  to 
take  into  consideration  the  increased  value  of 
such  lands  by  reason  of  their  proximity  to  the 
water-power. 

Burroughs,  Taxn.  p.  228;  State  y,  Flavell, 
24  N.  J.  L.  370. 

Allen*  c7.,  delivered  the  opinion  of  the 
•  court : 

The  valuation  of  the  plaintiffs'  property 
for  purposes  of  taxation  has  been  agreed  upon 
by  the  parties,  and  the  only  question  in  the 
case  is.  How  much  in  value  of  the  water- 
power  created  by  the  dam  upon  the  Merrimack 
river,  one  half  of  which  is  in  Concord  and 
one  half  in  Bow,  shall  be  assessed  to  Con- 
cord? Whatever  water-power  is  used,  is  used 
by  means  of  a  canal  on  the  Bow  side  of  the 
river,  where  it  is  used  in  operating  a  pulp 
mill  there.  The  value  of  the  whole  water- 
power  created  by  the  dam  and  fall  in  the 
river  is  fixed  at  $25", 000,  and  the  referees  have 
awarded  that  the  plaintiffs  shall  be  assessed 
in  Concord  upon  $12,000,  or  $500  less  than 
one  half  in  value  of  the  whole  water-power. 
It  does  not  appear  from  the  case  that  the  cost 
of  constructing  the  canal,  or  of  appliances 
for  conducting  the  water  to  the  mill,  all  of 
which  are  in  Bow,  was  included  by  the  ref- 
erees, or  understood  by  the  parties  to  be  in- 
cluded, in  the  valuation  of  $25,000.  That 
sum  was  fixed  as  the  value  of  the  whole  wa- 
ter-power, not  including  the  value  of  the  dam 
and  canal  embankments  and  mill  appendages, 
and  the  committee's  finding  must  have  been 
that,  of  the  water-power,  $500  more  than  one 
half  In  value  of  the  whole  water  power. — 
that  is,  of  the  reservoir,— is  in  Bow.  The 
water-power  is  created  by  means  of  a  dam  at 
the  fall  in  the  river,  and  the  supply  of  power 
is  made  constant  and  uniform  by  means  of 
the  reservoir  made  by  the  dam,  and  every 
part  of  the  reservoir  contributes  to  the  amount 
and  constancy  of  the  supply  of  water-power. 
The  power  may  be  applied  to  operating  a 
mill  below  any  part  of  the  dam,  or  upon  a 
canal,  or  various  canals,  running  from  the 
reservoir ;  but  whenever  the  power  is  applied, 
it  is  created  by  means  of  the  dam  and  reser 
voir  above,  where  it  is  constantly  replenished 
29  L.  R.  A. 


and  stored.  Real  estate  must  be  taxed  in  the 
town  in  which  it  is  situated  (Gen.  Laws, 
chap.  53,  §  2;' Id.  chap.  54.  ^  11),  and  the 
words  "  land, "  **  lands, "  or  **  real  estate, "  shall 
include  ** lands,  tenemcnts,and  hereditaments, 
and  all  rights  thereto  and  interests  there- 
in." Id.  chap.  1.  §  20.  Water,  or  water- 
power  as  such,  and  as  a  separate  item  of  prop- 
erty, is  not  the  subject  of  taxation.  But  when 
the  water  is  confined,  by  means  of  a  dam  or 
otherwise,  in  a  reservoir,  and  is  poured  out 
through  a  narrow  canal  ..furnishing  power  for 
operating  a  mill,  the  land  of  which  the  basin 
or  reservoir  is  composed,  has  its  value  for 
taxable  purposes  greatly,  if  not  enormously, 
increased.  In  point  of  law,  the  capacity  of 
the  basin  for  receiving,  holding,  and  pouring 
out  a  constant  supply  of  water,  is  a  quality 
of  the  land.  Coduco  Mfg.  Co,  v.  Strafford, 
51  N.  H.  455,  472.  "Water-power,  or  rights 
in  a  reservoir  of  water,  are  an  interest  in  the 
land  upon  and  by  which  they  are  created, 
and,  by  the  express  terms  of  the  statute, 
must  be  taxed  in  the  town  T^here  the  land  oif 
which  they  are  a  part  is  situated."  Winni- 
viseogee  Lake  Cotton  &  Woolen  Mfg.  Co,  v. 
'Gilford,  64  N.  H.  337,  348.  The  basin  or  res- 
ervoir in  this  case,  •*the  land  upon  and  by 
which  the  water- power  is  created,"  is  one 
half  in  Concord,  and  the  plaintiffs  must 
be  assessed  for  one  half  the  agreed  value  of 
the  water-power  there.  The  contention  that, 
because  the  water-power,  so  far  as  it  is  used 
at  all,  is  used  in  Bow,  it  makes  a  case  for 
taxation  wholly  there,  and  not  at  all  in  Con- 
cord, is  supported  upon  no  just  ground,  and 
is  fully  met  by  the  statute  upon  the  subject, 
which  declares  that  "real  estate  shall  be  taxed 
in  the  town  in  which  it  is  situate."  "If 
a  riparian  owner  of  a  watercourse  running 
through  the  towns  A.,  B.,  and  C,  builds  a 
dam  across  it  in  the  town  of  C.  and  thereby 
flows  his  lands  in  A.  and  B.,  he  does  not 
thereby  repeal  the  act  of  the  legislature  which 
fixed  the  boundaries  of  the  towns,  nor  does 
he  thereby  exercise  the  legislative  power  of 
enacting  that  any  part  of  his  real  estate  shall 
not  be  taxed  in  the  town  in  which  it  is  sit- 
uate." Cocheco  Mfg.  Co,  v.  Strafford,  51  N. 
n.  473. 

The  case  is  not  changed,  but  made  stronger, 
if  possible,  in  the  same  direction,  when  the 
dividing  line  of  the  towns  is  the  thread  of 
the  river,  which  divides  the  reservoir  and  the 
dam  in  the  direction  of  the  running  water, 
instead  of  by  a  line  running  across  the  stream. 
If,  because  the  water-power  created  by  the 
dam  and  reservoir  is  used  to  operate  a  mill 
in  Bow,  that  power  for  some  purposes  has  be- 
come annexed  to  the  mill,  it  is  none  the  less, 
in  point  of  law  and  for  purposes  of  taxation, 
a  quality  which  composes  the  reservoir ;  and 
the  land,  with  its  value  increased  by  the  use 
of  the  water-power  upon  it,  is  taxable  in 
Concord,  where  it  is  situated. 

Case  discharged. 

Blodg^tt*  c7. ,  did  not  sit.  The  others  con- 
curred. 
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1.  Falsely  to  publish  of  a  person  that  be 
"would  be  aD  aoarohist  if  he  thought  It  would 
pay,"  to  libelous. 

:2.  Deflniiif^  alle^d  libelous  terms  in  a 
paraphrastic  way  and  pointing^  out 
that  they  were  intended  to  apply  to 
the  plaindtr,  is  strictly  within  the  office  of  an 
innuendo. 

(June  10. 1895.) 

APPEAL  by  plaintiff  from  a  judgmeDt  of 
the  Circuit  Court  for  Allegany  County  in 
favor  of  defendant  in  an  action  brought  to  re 
tx>ver  damages  for  the  alleged  publication  of 
A  libel.     Hetersed. 

The  facts  are  stated  in  the  opinion. 

MtBirs,  Ferdinand  Williams  and  W.  C. 
Devecmon*  for  appellant: 

Any  written  or  printed  publication  which 
^olds  a  person  up  to  scorn  or  ridicule  or  to  a 
feeling  of  contempt  or  execration,  or  which 
imputes  or  implies  his  commission  of  a  crime 
not  directly  charged,  is  libelous.  So  also  is 
«ny  printed  publication  which  tends  to  lower 
him  in  the  confidence  of  the  community. 

18  Am.  &  Eng.  Encyclop.  Law.  pp.  294, 
-295;  Newell,  Defamation,  pp.  48,  77,  78;  Od- 
gers,  Libel  &  Slander,  pp.  1-4. 

Any  publication  injurious  to  the  social  char- 
.acter  of  another  and  not  shown  to  be  true  or 
to  have  been  justifiable,  is  actionable  as  a  false 
and  malicious  libel. 

Uagan  v.  Hendry,  18  Md.  177;  Snyder  v. 
Fvlton,  34  Md.  128,  6  Am.  Rep.  314. 

Damages  arc  a  presumption  of  law. 

1  Chittv,  PI.  396,  400,  408:  Pfiizinger  v. 
DubB,  64  Fed.  Rep.  696;  SfiiUing  v.  Carson,  27 
Md.  175,  92  Am.  Dec.  632;  Peterson  v.  tknt- 
man,  37  Md.  140,  11  Am.  ftep.  534;  Odgers, 
Libel  &  Slander,  291,  ^93. 

To  write  of  one  that  he  is  thought  no  more 
•of  than  a  horse  thief  or  counterfeiter  is  libel- 
ous. 

Nelson  v.  Musgrave,  10  Mo.  648. 

''A  publication  stating  that  the  plaintiff  is 
4ibout  to  commence  a  suit  for  libel,  but  that 
he  will  not  like  to  bring  it  to  trial  in  Otsego 
<x)unty  because  he  is  known  there"  is  libelous. 

Cooper  V.  Greeley,  1  Denio,  347. 

The  word  "crank"  can  be  made  libelous  by 
proper  colloquium  and  innuendo. 

Walker  v.  Tribune  Co.  29  Fed.  Rep.  827. 

The  word  *  skunk"  is  held  to  be  libelous 
per  se, 

Massuere  v.  Dickens.  70  Wis.  83. 

Note.— This,  the  second  case  in  this  series  of  re- 
ports in  which  tbe  question  of  liability  for  using: 
the  word  "anarchist"  as  an  epithet  has  arisen,  is 
rather  stronger  than  the  former  one  which  it  cites, 
Cerveny  v.  Chicagro  Daily  News  Co.  (IlL)  13  L.  R. 
A.  854,  in  that  the  charge  is  not  directly  that  com- 
plainant is  an  anarchist  but  that  he  would  be  such 
for  pay. 
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To  call  a  man  an  anarchist  is  libelous  perse, 

Cerveny  v.  Chicago  Daily  News  Co,  13  L.  R. 
A.  864.  139  IlL  345. 

The  words,  "You  cannot  get  P.  down  anv 
lower  than  he  is;  he  is  low  enough;  you  can  t 
get  him  down  any  lower;  you  can't  spoil  a 
rotten  egg,"— were  held  grossly  libelous/?^  «e. 

Pfitzinger  v.  Dubs.  64  Fed.  Rep.  e96. 

Messrs.  David  W.  Sloan,  Robert  R. 
Henderson,  and  John  6.  Wilson,  for 
appellee: 

To  enable  the  plaintiff  to  recover  the  publi- 
cation must  be  libelous  per  se,  in  (a)  imputing 
to  him  criminal  conduct  which  would  subject 
him  to  corporal  punishment  ( Wagaman  v.  By- 
ers.  17  Md.  188);  or  in  (b)  imputing  to  him 
conduct  which  tends  to  injure  his  reputation 
and  expose  him  to  hatred  and  C(mtempt  among 
honorable  men  {Negley  v.  Farrow,  60  Md.  175, 
45  Am.  Rep.  715;  Newbold  v.  7%/j  J.  M,  Brad- 
street  <fe  Son,  57Md.52,  40  Am.  Rep.426;  13 Am. 
&  Eng.  Encyclop.  Law,  p.  325):  or  of  such  a 
character  that  special  damage  to  the  plaintiff 
mav  result  from  the  publication  as  the  natural 
and  proximate,  though  not  the  necessary,  con- 
sequence of  the  publication. 

Newbold  v.  77w  J.  M.  Bradstreet  d  Son,  su- 
pra; Walker  v.  Tribune  Co,  29  Fed.  Rep.  827; 
Pollard  V.  Lyon,  91  U.  8.  225,  23  L.  ed.  308. 

When  words  are  not  actionable  per  se  spe- 
cial damage  must  be  alleged. 

Stone  V.  Cooper,  2  Denio,  293:  Ooldherger  v. 
PhiladHphia  Grocer  Pub.  Co.  42  Fed.  Rep.  42; 
Dorseyv.Whipps,  8  Gill,  451;WiUon  v.  Cott- 
man,  65  Md.  190;  Odgers,  Libel  &  Slander,  Ist 
Am.  ed.  289;  Cook  v.  Cook,  100  Mass.  194;  Wil- 
liams V.  Hill,  19  Wend.  305;  1  Poe,  PI.  §  174. 

It  can  hardly  be  contended  that  the  language 
complained  of  imputes  to  the  plaintiff  tbe  com- 
mission of  a  crime  such  as  would  subject  him 
to  corporal  punishment. 

At  most  this  merely  chartres  him  with  hav- 
ing a  guilty  mind  and  to  charge  a  man  with 
having  guilty  thoughts  or  a  guilty  intent  is 
not  to  charge  him  with  the  commission  of  a 
crime. 

13  Am.  &  Eng.  Encyclop.  Law,  p.  353. 

The  publication  char>;es  the  plaintiff  with 
nothing  more  than  vacillation  in  his  political 
beliefs.  He  had  "made  several  talks"  before 
a  Populist  club,  be  was  representing  the  sixth 
district  on  this  occasion  by  proxy,  and  if  it 
would  advance  his  political  ambitions  be  would 
join  any  other  political  organization.  It  is 
facetious  in  its  character. 

At  most  it  is  a  harmless  bit  of  pleasantry. 
The  matter  has  been  very  much  magnified  and 
an  importance  attached  to  it  which  it  does  not 
deserve.  An  actionable  libel  cannot  be  created 
out  of  nothing. 

Press  Co.  Limited  v.  Steioart,  119  Pa.  603; 
Donaghve  v.  Gagy,  54  Conn.  257. 

To  say  of  the  plaintiff  that  under  certain 
conditions  he  would  be  an  anarchist,  and  to 
say  it  in  the  connection  in  which  it  was  used 
as  appears  from  the  record,  would  no  more 
subject  the  plaintiff  to  ridicule  or  contempt 
than  to  call  him  a  "crank"  and  in  Wafker  v. 
Tribune  Co.,  29  Fed.  Rep.  829,  it  was  said  that 
the  word  **crank"  would  not  necessarilv  im- 
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ply  that  a  man  had  been  pruilty  of  a  crime,  nor 
lend  to  subject  him  to  ridicule  or  contempt  to 
say  of  him  that  he  is  capricious  or  subject  to 
vagaries  or  whims. 

Every  reflection  upon  a  man's  character  or 
motives  does  not  constitute  a  libel  in  law  and 
the  supersensitive  person  whose  conduct  is 
commented  upon  or  criticised  will  not  have 
his  litigious  spirit  gratified  by  the  courts,  un- 
less the  court  can  sec  from  the  article  that  the 
language  used  tends  to  in  lure  him. 

Goldstein  v.  Fosa,  6  Barn.  &  C.  154, 2  Younge 
&  J.  145;  Robinson  Y.Jemiyn,  1  Price,  11; 
IJackettv.  Providence  Teleg.  Pub.  Co.  (R.  I.)  29 
All.  Rep.  145;  Trimble  v.  Afiderson,  79  Ala. 
514:  MxUUgan  v.  CoU,  L.  R.  10  Q.  B.  549;  Peo- 
ple V.  Jerojtie,  1  Mich.  142;  Ghldberger  v,  Pltila- 
dclphia  Grocer  Pub.  Co,  42  Fed.  Rep.  42;  Stone 
V.  Cooper^  2  Denio,  293;  Rice  v.  Simmons,  2 
Ilarr.  (Del.)  417,  31  Am.  Dec.  766;  Capital  ajul 
Counties  Bank  v.  ffenty,  7  App.  Cas.  744; 
Stuart  V.  Bragg,  10  Q.  B.  908. 

In  this  state  the  question  as  to  whether  the 
declaration  contains  a  good  cause  of  action  is 
always  matter  of  law,  and  it  is  for  the  court 
to  determine  on  demurrer  whether  what  is 
charged  in  the  count  amounts  in  law  to  slan- 
der. 

Arirelt  v.  State,  76  Md.  520;  Peterson  v. 
Sentmnn,  37  Md.  153,  11  Am.  Rep.  684:Fa;i 
Vechten  v.  Hop/tins,  5  Johns.  211,  4  Am.  Dec. 
339. 

It  is  not  the  nature  of  an  innuendo  to  beget 
an  action. 

S/ieely  v.  Biggs,  2  Harr.  &  J.  363.  3  Am. 
Dec.  552;  Arroto  S.  S.  Co.  v.  Bennett,  78  Hun. 
S\;  Williams  Y,Stott,  1  Cromp.  &  M.  675;  1 
Chitty,  PI.  14th  Am.  ed.  406. 

McSherry,  J.,  delivered  the  opinion  of 
the  court : 

Thia  is  an  action  of  trespass  on  the  case  for 
1  ibel.  The  declaration  contains  three  counts. 
A  demurrer  to  the  whole  declaration  was 
filed,  and,  upon  being  ruled  good,  judgment 
was  entered  for  the  defendant,  and  the  plain 
tiff  then  took  this  appeal.  The  defendant  is 
the  owner,  proprietor,  and  publisher  of  a 
newspaper  called  the  "Daily  News."  The 
words  which  are  complained  of,  and  which 
were  published  by  the  defendant,  are  as  fol- 
lows :  "Mr.  davy  lewis,  proxy  for  some  one 
in  the  Sixth  district,  a  member  of  the  Popu- 
list Club  in  this  city,  before  which  he  has 
made  several  talks,  who  would  be  an  anarch- 
ist if  he  thought  it  would  pay."  Meanings 
are  ascribed  to  these  words  by  the  innuendoes 
employed  in  the  three  cnnnta  of  the  narr. 
The  demurrer,  of  course,  admits  the  publica- 
tion of  the  alleged  defamatory  language  by 
the  defendant,  its  untruthfulness,  and  the 
malice  which  prompted  its  promulgation  ; 
but  raises  the  questions — First,  whether  the 
words,  as  explained  by  the  innuendoes,  are 
actionable ;  and  secondly,  whether  the  innu- 
endoes fairly  express  the  effect  and  meaning 
of  the  published  words. 

Upon  demurrer,  it  is  always  the  province 
of  the  court  to  determine  whether  the  words 
charged  in  the  declaration  amount  in  law  to 
libel  or  slander.  Dorset/  v.  W/tipps,  8  Gill, 
462;  Ilainea  v.  Campbell,  74  Md.  158;  Acirett 
V.  State,  76  Md.  510.  And  it  is  equally  mat- 
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ter  of  law  as  to  whether  an  innuendo  is  good  ; 
that  is  to  say,  whether  it  is  fairly  warranted 
by  the  language  declared  on,  when  that  lan- 
guage is  read,  either  by  itself,  or  in  connec- 
tion with  the  inducement  and  colloquium,  if 
there  be  an  inducement  and  colloquium  set 
forth.  Arirett  v.  State,  supra;  Solomon  v. 
Lawson,  8  Q.  B.  828.  But  the  innuendo  can- 
not enlarge,  extend,  or  add  to  the  sense  or 
effect  of  the  words  declared  on.  or  properly 
impute  to  them  a  meaning  which  the  publi- 
cation, either  in  itself  or  taken  in  connection 
with  the  inducement  and  colloquium,  does 
not  warrant  or  fairly  imply.  Now.  what 
words  are  libelous?  "It  is  well  settled  that 
any  publication  which  tends  to  injure  one's 
reputation,  and  expose  him  to  hatred  or  con- 
tempt, if  made  without  lawful  excuse,  is 
libelous."  J^egley^.  Farrow,  60  Md.  175,  45- 
Am.  Rep.  715 ;  Snyder  v.  Fulton,  84  Md.  128, 
6  Am.  Rep.  814;  Hagan  v.  Hendry,  18  Md. 
191 .  Mai  ice  in  an  action  of  this  kind  consists 
in  intentionally  doin^,  without  justifiable 
cause,  that  which  is  injurious  to  another ; 
and  everything  injurious  to  the  character  of 
another  is  in  this  action  taken  to  be  false,  un- 
til it  is  Rhow  by  plea  to  be  true.  Therefore, 
every  publication  injurious  to  the  character 
is,  in  law,  false  and  malicious,  until  the  pre- 
sumption of  falsehood  is  met  by  plea  of  the 
truth,  or  the  presumption  of  malice  is  re- 
moved by  showing  a  justifiable  occasion  ov 
motive.  1  Hare  &  W.  Lead.  Cas.  ed.  1857. 
1 16,  notes  to  the  case  of  Steele  v.  Southwick,  9« 
Johns.  214. 

The  words  complained  of  charge  that  the 
plaintiff  "would  be  an  anarchist  if  he 
thought  it  would  pay,"  and  the  innuendo 
defining  their  import  in  the  fii*8t  count  is : 
"  Meaning  thereby,  and  intending  to  charge, 
that  the  plaintiff  would,  for  a  money  con- 
sideration, be  an  anarchist."  The  'second 
count,  after  setting  forth  a  definition  of  the 
word  "anarchist."  explains  the  meaning  of 
the  alleged  libelous  publication  to  be  that 
the  plaintiff  would,  for  a  money  considera- 
tion, be  an  anarchist,  and  engage  in  the  un- 
lawful, treasonable,  and  felonious  designs 
and  acts  of  anarchists.  And  the  third  count 
avers  that  the  word  "anarchist"  means  a  per- 
son who,  actuated  by  mere  lust  of  plunder, 
seeks  to  overturn  by  violence  all  constituted 
forms  and  institutions  of  society  and  law  and 
order,  and  all  right  of  property  ;  and  that  the 
words  "if  he  thought  it  would  pay"  mean 
that  the  plaintiff  would,  if  he  thought  it 
would  inure  to  his  personal  gain,  from  mere 
I  lust  of  pi  under,  endeavor  to  destroy  all  right  of 
property  and  all  law  and  order.  Falsely  pub- 
lishing of  an  individual  that  he  is  an  anarch- 
ist is  libelous.  Cervenyv.  Chicago  Daily  ^e^cs 
Co.  139  111.  198,  13  L.  R.  A.  864.  The  dec- 
laration alleges  that  an  anarchist  is  univer- 
sally accepted  by  ajl  law-abiding  persons  ia 
all  countries  as  meaning  an  enemy  and  con- 
spirator against  all  law  and  sociaf  order,  and 
as  one  who  uses  unlawful,  violent,  and  fe- 
lonious means  to  destroy  property  and  human^ 
life,  and  as  one  who  is  treasonable  to  the 
government  under  which  he  lives  and  em- 
ploys assassination  of  persons  in  authority  as 
means  of  accomplishing  his  unlawful  designs 
against  society.    Obviously,  then,  to  publish 
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of  and  coDcerniDg  an  individual  that  he  is 
such  an  enemv  of  law,  of  order,  of  society, 
and  of  human  life,  is  jorrossly  libelous,  and  is 
far  from  merely  charging  him,  as  suggested 
in  the  argument,  with  bein^  only  a  political 
propagandist,  advocating  visionary  schemes ; 
for  anarchy,  as  defined  in  the  declaration,  'and 
as  generally  understood,  is  avowed  hostility 
to  all  governments,  and  open  antagonism  to 
all  political  parties,  every  one  of  which  pro- 
fesses to  support  some  form  of  government, 
and  generally  that  which  its  members  con- 
sider" the  best.  It  cannot  be  doubted  that 
all  law-abiding,  right-thinking  men  reirard 
with  abhorrence  the  individual  who  justifies 
or  approves  of  the  bloody  and  atrocious  means 
to  which  anarchists  resort,  the  world  over  in 
furtherance  of  their  reckless  and  revoluntion- 
ary  designs,  against  every  form  of  govern- 
ment and  against  every  right  of  property.  It 
is  equally  apparent  that  to  accuse  another  of 
being  an  anarchist  in  the  sense  in  which  the 
term  is  generally  accepted  is  to  accuse  him 
of  that  which  will  inevitably  injure  his  rep- 
utation, and  expose  him  to  obloquy  and  Ig- 
nominious reproach.  If  this  be  so,  then  to 
publish  of  another  that  he  "would  be  an  an- 
archist if  he  thought  it  would  pay"  is  to  im- 
pute to  him  the  possession  of  that  decree  of 
moral  obliquity  and  turpitude  which  would 
mai^  him  as  a  fit  person,  if  he  were  person- 
ally benefited  thereby,  to  do  the  violent  and 
felonious  acts  of  which  anarchists  are  known 
or  believed  to  be  guilty.  It  fixes  upon  him 
a  stigma  which  would  cause  all  honest 
and  upright  people  to  shun  him,  because  a 
man  who  would  be  an  anarchist  if  it  would 
pay  him  to  be  one  is  of  necessity  not  only  a 
person  devoid  of  all  moral  restraint,  but  one 
under  the  dominion  of  the  worst  of  human 
passions,  and  ready,  for  self-aggrandizement, 
to  commit  the  most  irrievous  crimes  airainst 
the  state,  against  socfety,  and  against  the  in- 
dividual. And  it  matters  not  whether  the  al- 
leged motive  that  influences  him  be  an  expec- 


tation of  pay  in  actual  money,  or  the  hope 
of  personal  gain,  inspired  by  the  mere  lust 
of  plunder ;  for  in  either  event  the  obvious 
meaning  of  the  charge  is  that  for  gain,  how- 
ever acquired,  he  would  be  willing  to  become 
an  obdurate  criminal,  an  enemy  of  mankind, 
and  a  conspirator  against  the  government 
under  which  he  lives.  Surely,  such  a  person 
would  merit  universal  execration ;  and  to 
charge  that  an  individual  would  be  thus 
guilty  for  gain  would  undeniably  subject 
him  to  contempt  and  hatred,  and  would  there- 
fore be  actionable  in  itself. 

It  only  remains  to  inquire  whether  the  in- 
nuendoes do  more  than  point  out  or  define  the 
meaninfi:  of  the  libelous  words;  and  about 
this  there  can  be  no  possible  difficulty.  They 
neither  enlarge  them,  nor  give  to  them  a  sig- 
nificance at  variance  with  their  natural  and 
ordinary  meaninir.  The  plaintiff  is  named 
in  the  article.  Re  is  named,  too,  in  such  a 
manner  as  necessarily  to  exp6se  him  to  ridi- 
cule, for  the  initial  letters  of  both  his  Chris- 
tian and  surname  are  printed  in  small  type, 
with  an  obvious  view  of  belittling  him  in 
the  public  estimation.  The  innuendoes  fur- 
ther set  forth  the  meaning  of  the  words  "an- 
archist" and  "  pay  ;"  and  they  ascribe  to  them 
their  usual  and  generally  accepted  import, 
defining  them  in  a  paraphrastic  way,  and 
pointing  out  that  they  were  intended  to  apply 
to  the  plaintiff.  This  is  strictly  within  the 
office  of  an  innuendo. 

For  the  reasons  we  have  given,  we  consider 
the  declaration  sufficient  in  law.  We  do  not 
deem  it  necessary  to  examine  and  review  the 
various  cases  cited  by  the  appellee's  counsel 
in  the  exceptionally  able  arguments  made  by 
them  at  the  bar,  because  the  law  respecting 
libel  is  too  well  settled  in  Maryland  to  be 
shaken  by  decisions  elsewhere,  even  if,  upon 
a  strict  analysis,  those  decisions  were  shown 
to  be  in  conflict  with  our  own. 

Judgment  reversed,  with  costs  above  and  be- 
low, and  new  trial  awarded. 


MASSACHUSETTS  SUPREME  JUDICIAL  COURT. 


COMMONWEALTH  of  Massachusetts 

r. 

Alexander  McCANCE. 


(- 


.Mass.. 


.) 


The  parts  of  a  book  which  are  obscene* 
indecent*  and  impure*  when  the  whole 
book  is  not  so,  must  be  tlescrlbed  or  referred  to 
In  an  indiotment  so  specifically  that  they  can  be 
identified  by  the  evidence,  if  they  are  not  set  out 
according  to  their  tenor  because  unfit  to  appear 
on  the  record. 

(June  24, 18^.) 

EXCEPTIONS  by  defendant  to  rulings  of 
the  Superior  Court  for  Suffolk  County 
made  during  a  trial  of  an  indictment  against 


Note.— As  to  the  unlawt  ulness  of  obscene  and  in- 
decent pablioatloas,  see  note  to  Re  Worthington 
Co.  (N.  Y.)  24  L.  R.  A.  110. 
•J»  L,  R.  A. 


him  for  selling  obscene  books,  which  resulted 
in  his  conviction.     Sustained. 

The  facts  are  stated  in  the  opinion. 

Mr.  P.  Henry  Hutcliinson  for  defend- 
ant. 

Mr.  Frederick  E.  Hurd*  for  plaintiff: 

An  obscene  publication  need  not  be  spread 
at  length  upon  the  records  by  a  recital  thereof 
in  full  in  the  indictment. 

Com.  V.  Holmes.M  Mass.  336;  Com.  v.  Wright, 
139  Mass.  382;  Com.  v.  Tarbox,  1  Cush.  66. 

It  is  the  law  of  England  that  in  an  indict- 
ment at  common  law  for  publishing  an  ob- 
scene book,  it  is  not  sufficient  to  describe  the 
book  by  its  title  only,  but  the  words  thereof 
alleged  to  be  obscene  must  be  set  out,  and  if 
they  are  omitted  the  defect  will  not  be  cured 
by  a  verdict  of  guilty,  and  the  indictment  will 
be  bad. 

Bradlavgh  v.  Queen,  L.  R.  3  Q.  B.  Div.  607. 

On  an  indictment  at  common  law  for  ex- 
hibiting an  obscene  picture  Tilghman,  Ch.  «/., 
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in  Com.  v.  Sharpless,  2  Serg.  ife  R.  108,  7  Am. 
Dec.  632,  said,  wiih  reference  to  the  objection, 
tliat  the  indictment  did  not  sufficiently  de- 
scribe the  oflfense.  "I  am  for  payinsr  some  re- 
spect to  the  chastity  of  our  recoras.  These  are 
circumstances  which  may  be  well  omitted." 

Field,  Ch.  J.,  delivered  the  opinion  of 
the  court : 

This  is  an  indictment  under  Stat.  1890, 
chap.  70.  The  defendant  is  charged  with 
"knowingly,  unlawfully,  feloniously,  wick- 
edly, and  scandalously"  selling  "to  one  Jef- 
ferson H.  Parker  a  certain  book,  then  and 
there  called  'The  Decameron  of  Boccaccio.' 
and  which  said  book,  upon  the  title-page 
thereof,  was  then  and  there  of  the  tenor  fol- 
lowing, that  is  to  say :  'The  Decameron  ;  or 
Ten  Days*  Entertainment  of  Boccaccio.  A 
Revised  Translation  by  W.  K.  Kelly,  with 
Portrait  and  Ten  Illustrations,  Drawn  and 
Engraved  by  Leopold  Flameng.  Published 
for  the  Trade.  *— and  which  said  book,  then 
and  there  contained,  among  other  things, 
certain  obscene,  indecent,  and  impure  lan- 
guage, and  manifestly  tending  to  the  corrup- 
tion of  the  morals  of  youth,  which  said  book 
is  so  lewd,  obscene,  indecent,  and  impure 
that  the  same  would  be  offensive  to  the  court 
here,  and  improper  to  be  placed  upon  the 
records  thereof,  wherefore  said  jurors  do  not 
set  forth  the  same  in  this  indictment,"  etc. 
The  defendant  moved  to  quash  the  indict- 
ment for  this  among  other  reasons,  that  "the 
indictment  sets  forth,  in  no  legal  and  suffi- 
cient terms,  wherein  said  book  is  amenable 
to  the  penalties  denounced  by  the  statute ; 
no  specification  of  any  offending  passage  is 
exhibited."  This  motion  was  overruled, 
and  the  defendant  excepted. 

The  exceptions  also  recite  as  follows : 
"The  government  introduced  in  evidence  the 
book  described  in  the  indictment,  and  caused 
to  be  read  the  following  passages  from  the 
said  book :  Novel  1,  third  day ;  novel  2, 
fourth  day  ;  novel  4,  fifth  day ;  novel  7,  sixth 
day ;  novel  8,  eighth  day ;  novel  9,  ninth 
day.  No  evidence  of  the  character  of  the 
book  was  adduced  by  the  commonwealth 
other  than  the  book  itself."  The  book  intro- 
duced in  evidence  is  a  volume  of  710  printed 
pages,  most  of  which  are  in  the  English  lan- 
guage, but  a  few  pages  are  in  the  original 
Italian  language,  with  a  translation  of  these 
Into  the  French  language  appended.  There 
is  a  short  preface,  and  at  the  end  of  some  of 
the  novels  are  short  historical  notes  by  the 
translator,  and  each  day's  entertainment  is 
preceded  by  an  introduction.  The  Decameron 
of  Boccaccio  is  a  book  well  known  to  stu- 
dents of  literature,  and  contains  ten  novels  or 
stories,  for  each  of  ten  days'  entertainment. 
Of  these  100  novels  six  only  were  introduced 
in  evidence  by  the  commonwealth.  We  can- 
not know  what  parts  of  the  book  the  grand 
jury  found  to  be  obscene,  indecent,  and  im- 
pure, and  we  know  of  no  way  whereby  from 
the  indictment  the  defendant  could  know  be- 
fore the  trial  what  parts  of  the  book  would 
be  put  in  evidence  by  the  commonwealth. 
The  first  precedent,  so  far  as  we  know,  for 
an  indictment  in  this  form,  is  the  second 
count  in  the  indictment  in  Com.  v.  Holmes, 
29  L.  R.  A. 


17  Mass.  835.  In  that  case  the  court  says: 
"^The  second  and  fifth  counts  in  this  indict- 
ment are  certainly  good ;  for  it  can  never  be 
required  that  an  ot^cene  book  and  picture 
should  be  displayed  upon  the  records*  of  the 
court,  which  must  be  done  if  the  description 
in  these  counts  is  insufficient.  This  would 
,be  to  require  that  the  public  itself  should 
give  permanency  and  notoriety  to  indecency 
m  order  to  punish  it."  This  decision  has 
been  followed  by  many  of  the  courts  in  this 
country.  See  Pecple  v.  Girardin,  1  Mich. 
90;  State  v.  Pennington,  5  Lea,  506:  McNair 
V.  PeopU,  89  111.  441 ;  Fuller  v.  People,  92 
111.  182;  State  v.  Brmon,  27  Vt.  619;  StaU 
V.  Oriffin,  48  Tex.  538 ;  State  v.  Stnith,  17  R. 
I.  871 ;  CniUd  States  v.  Bennett,  16  Blatchf. 
338,  Fed.  Cas.  No.  14,571.  No  authorities 
are  cited  in  Com.  v.  Holmes,  and  the  opinion 
in  Com.  v.  WrigJU,  1  Cush.  46,  shows  that 
the  decision  in  Com.  v.  Holmes  must  be  re- 
garded as  an  exception  to  the  general  rule  of 
pleading  relating  to  libelous  publications. 
Com.  V.  Tarbox,  1  Cush.  66,  decides  that  in 
an  indictment  for  publishing  an  obscene 
paper,  if  the  indictment  purports  to  set  out 
the  alleged  publication,  it  must  do  it  in  the 
very  words  of  the  paper,  and  the  court  says 
that  "the  excepted  cases  occur  whenever  a 
publication  of  this  character  is  so  obscene  as 
to  render  it  improper  that  it  should  appear 
on  the  record ;  and  then  the  statement  of  the 
contents  may  be  omitted  altogether,  and  a 
description  thereof  substituted  ;  but,  in  this 
case,  a  reason  for  the  omission  must  appear 
in  the  indictment  bv  proper  averments. "  See 
(Jom.  V.  Dejardin,  126  Mass.  46,  80  Am.  Rep. 
652.  Com.  V.  Wright,  189  Mass.  882,  where 
the  indictment  was  quashed,  decides  that  the 
indictment  "must  at  least  by  some  general 
description  identify  the  paper"  which  is  al- 
leged to  contain  obscene  matter,,  and  which 
the  defendant  Is  charged  with  publishing. 
This  question  of  the  mode  of  pleading  in 
cases  of  this  kind  was  considered  in  England 
by  the  court  of  appeals,  in  Bradlaugh  v. 
Queen,  L.  R.  3  Q.  B.  Div.  607,  and  it  was 
unanimously  decided  that  the  words  alleged 
to  be  obscene  must  be  set  out  according  to 
their  tenor.  The  two  principal  Massachu- 
setts cases  were  considered,  and  the  decision 
in  Com.  v.  Holmes  was  not  approved.  Id. 
620,  638,  641.  But  the  weight  of  authority 
in  this  country  is  in  favor  of  the  decision  in 
Com.  V.  Holmes,  and  the  principle  of  that 
decision  has  been  several  times  recognized 
by  this  court  as  correct,  and  we  think  that 
it  must  be  regarded  as  an  established  rule 
of  law  in  this  commonwealth.  It  remains  to 
be  considered  whether  the  present  indict- 
ment contains  a  reasonably  specific  descrip- 
tion of  the  obscene,  indecent,  and  impure 
language  which  it  is  alleged  that  the  book, 
among  other  things,  contains.  The  Decam- 
eron of  Boccaccio  was  probably  not  written 
for  the  purpose  of  corrupting  the  morals  of 
youth.  It  was  written  long  before  the  in- 
vention of  printing,  when  the  number  of 
persons  who  could  read  were  few,  and  it  is 
supposed  to  represent  the  taste  of  many  cul- 
tivated people  of  the  world  in  Italy  at  the 
time.  It  was  read  for  the  entertainment  of 
men  and  women.     Parts  of  it  are  coarse,  and 
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according  to  the  standards  of  modern  times, 
are  obscene,  indecent,  and  impure,  and  other 
parts  of  it  are  decent  and  pure  enough  to  be 
read  by  the  present  generation.  Because  it 
is  not  a  book  which  is  wholly  obscene,  in- 
decent, and  impure,  the  book  is  described  in 
the  indictment  as  containing,  ^^ among  other 
things,  certain  obscene,  indecent,  and  im- 
pure languaare."  If  books  of  this  character 
are  to  be  regarded  as  within  the  provisions 
of  Statute  1890,  chapter  70,  upon  which  we 
express  no  opinion,  we  think  it  reasonable 
that  the  parts  of  the  book  which  the  grand 
jury  find  to  be  obscene,  indecent,  and  impure 
should  be  described  or  referred  to  in  the  in- 
dictment so  speci Really  that  they  can  be 
identified  by  the  evidence,  unless  they  are 
set  out  according  to  their  tenor.  In  the  pre- 
sent indictment  it  cannot  be  known  that  the 
defendant  has  not  been  indicted  upon  evi- 
dence relating  to  certain  parts  of  the  book, 
and  convicted  upon  evidence  relating  to  cer- 
tain other  parts.  A  picture  or  print  has  no 
tenor,  and  must  of  necessity  be  set  out  by 
description,  but  printed  words  always  can 
be  set  out  according  to  their  tenor.  If  this  is 
not  done  because  it  is  alleged  that  the  lanr 
guage  is  too  indecent  to  be  placed  on  the 
records  of  the  court,  we  think  that;  in  the 
absence  of  any  statute  regulating  the  pro- 
cedure, the  law  requires  that  the  language 
complained  of  should  be  identified  by  such 
a  description  or  reference  that,  it  may  be 
know  that  the  indictment  was  founded  upon 
the  language  which  is  put  In  evidence  and 
relied  upon  at  the  trial.     If  the  obscene  lan- 


guage complained  of  is  found  only  in  some 
passages  in  a  book,  the  rest  of  which  is  free 
from  obscenity,  the  book  as  a  whole  should 
not  be  presented,  but  only  the  book  as  con- 
taining these  obscene  passages.  The  records, 
of  the  court  of  common  pleas  or  of  the  su- 
preme judicial  court  for  the  county  of  Wor- 
cester contained  no  copy  of  the  book  entitled 
**  Memoirs  of  a  Woman  of  Pleasure, "  referred 
to  in  the  indictment  in  Com.  v.  Holmes,  but 
apparently,  the  whole  book  was  presented, 
and  the  indictment  was  at  common  law.  The 
statutes  on  the  subject  were  first  enacted  here 
in  Rev.  Stat.,  chap.  130,  §  10.  It  may  be 
suggested  that  on  a  motion  to  quash  the  in- 
dictment the  court  cannot  take  judicial  no- 
tice of  the  contents  of  the  book  referred  to 
in  the  indictment.  But  it  appears  by  the 
indictment  that  the  book  referred  to  contains 
other  things  than  the  obscene  language  com- 
plained of,  and  no  attempt  has  been  made  in 
the  indictment  to  distinguish  between  these 
other  thin&rs  and  the  obscene  language,  and 
no  excuse  lias  been  given  in  the  indictment 
for  not  designating  the  part  of  the  book  com- 
plained of,  and  the  evidence  shows  that  the 
indictment  might  easily  have  described  or 
referred  to  the  novels  put  in  evidence  so  that 
the  defendant  could  have  known  to  what  he 
was  called  upon  to  answer  at  the  trial.  We 
are  of  opinion  that  the  indictment  is  not  rea- 
sonably specific,  and  that  it  should  have  been 
quashed.  The  exceptions  taken  at  the  trial 
need  not  be  considered. 
Exceptions  sustained. 
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Orrin  W.  MUNGER,  Plff.  in  Err, 
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Fraud   of  promoters   in   procnriii^   a 
rabscription  to  stock  of  a  corporation 

before  Its  orgaDizatiOD  Is  not  a  defense  against 
an  assessment  on  the  stock  by  the  corporation 
after  tbesub6crit)er  has  carried  out  bis  contract 
and  united  witb  others  in  forming  the  corpora- 
tion, but  bis  remedy  is  restricted  to  an  action 
affaioet  tbe  wrongdoer. 

(July  2, 1895.) 

ERROR  to  the  Circuit  Court  for  Clinton 
County  to  review  a  judgment  in  favor  of 
plaintiff  in  an  action  brought  to  enforce  pay- 
ment of  an  assessment  upon  a  stock  subscrip- 
tion.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Fedewa  &  Walbrid^e,  for  plain- 
tiff in  error: 

The  plaintiff  cannot  accept  the  advantages 
and  refuse  to  assume  the  obligations. 

Buseh  V.  FtVmr,  82  Mich.  815. 

Note.— As  to  effect  of  promoter's  fraud  upon 
right  of  corporation  against  subscriber,  see  note  lo 
Yale  Gas  Stove  Co.  v.  Wilcox  (Conn.)  25  L.  R.  A. 
100. 
29  L.  R.  A, 


A  subscriber,  on  discovering  the  fraud,  may 
rescind  by  notification  to  the  corporate  au- 
thorities, or  he  may  wait  until  sued  upon 
the  subscription  and  then  set  up  tbe  fraud  as 
a  defense  to  the  action  at  lav7. 

2  Cook,  Stock  &  Stockholders,  §  152. 

In  all  cases  where  the  subscription  is  taken 
by  a  promoter  or  unauthorized  agent,  it  can- 
not retain  the  subscription  and  repudiate  the 
representations.  It  must  assume  both  or  nei- 
ther. 

Crvmp  V.  United  States  Min.  Co.  7  Gratt. 
353,  56  Am.  Dec.  116;  Battelle  v.  Northwestern 
Cement  &  Concrete  Pare.  Co.  37  Minn.  89; 
2  Cook,  Stock  &  Stockholders,  §  707;  Wilson 
V.  Kings*  County  Etev.  R.  Co.  114  N.  Y.  487; 
Stanton  v.  Netc  York  d:  E.  R.  Co.  59  Conn. 
272;  Davis  v.  Montgomery  Furnace  (ft  Chemi- 
cal Co.  (Ala.)  8  So.  Rep.  496;  Whitney  v.  Wy- 
man,  101  U.  S.  892,  25  L.  ed.  1050;  Bommerv. 
American  Spiral  Spring  Butt  &  Hinge  Mfg.  Co. 
81  N.  Y.  468;  Reichwald  v.  Commercial  Hotel 
Co.  106  111.  489. 

The  rule  that  fraud  vitiates  all  contracts  at 
the  option  of  the  person  defrauded,  applies 
as  well  to  stock  subscriptions  in  a  corporation 
as  to  other  contracts. 

Vreeland  v.  New  Jersey  Stone  Co.  29  N.  J. 
Eq.  188;  Duffield  v.  K.  T.  Barn  urn  Wire  dh 
Iron  Works,  64  Mich.  294;  Low  v.  Connecticut 
rfr  P.  R.  R.  Co.  45  N.  H.  370,  affirmed  46  N. 
H.  284;  Hall  v.  Vermont  &  M.  R.  Co.  28  Vt.  401; 
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Virginia    TMnd  Co,   v.  Haupt,  90  Va.  533; 

French  v.  Ryan  (Mich.)  62  N.  W.  Rep.  1016. 

Messrs.  Spanldin^*  Norton  &  Weimer, 

for  defeadaDt  in  error: 

The  defendant  i8  chargeable  in  law  with 
knowledge  that  this  soliciting  committee 
could  not  bind  a  company  not  yet  in  existence 
by  any  representations  they  might  make. 

Miller  v.  Wild  Cat  Gravel  Road  Co.  57  Ind. 
'241. 

The  company  could  not  have  agents,  as  it 
was  not  yet  in  existence. 

Battelle  v.  Northwestern  Cement  d:  Concrete 
Pave.  Co.  37  Minn.  89:  iVeir  York  cfe  N.  H.  R. 
Co.  V.  Ketchum,  27  Conn.  180;  Rockford,  R.  I. 
<fe  8t.  L.  R.  Co.  V.  Sage,  65  111.  829.  16  Am. 
Rep.  587. 

The  company  never  knew  the  committee 
except  as  subscribers,  afterwards,  to  the  capi- 
tal stock.  Their  representations  to  the  de- 
fendant were  those  of  strangers  or  outsiders, 
were  immaterial,  and  could  not  bind  the  com- 
pany. 

Morawetz,  Priv.  Corp,  807;  1  Cook,  Stock 
&  Stockholders  &Corp.  Law,  141;  Miller  v. 
Wild  Cat  Gravel  Road  Co.. supra. 

To  work  a  ratification,  the  alleged  verbal 
representations  must  have  been  made  by  an 
actual  agent,  or  one  whose  action  is  ratified 
with  knowlege  of  what  he  has  done. 

McGraw  v.  Germania  F.  'Ins.  Co.  54  Mich. 
149. 

The  only  remedy  is  by  an  action  at  law 
against  the  person  who  induced  the  taking  of 
the  shares 

Duraniy's  Case,  26  Beav.  270. 

Any  representations  made  by  the  committee 
were  personal  and  not  binding  on  the  com- 
pany afterwards  organized. 

Carmody  v.  Powers,  60  Mich.  26:  Rockford, 
R.  I.  d  St.  L.  R.  Co.  V.  Sage,  65  111.  328,  16 
Am.  Rep.  587;  1  Cook,  Stock  &  Stockholders 
&Corp.  Law,  §  141. 

Neither  those  signing  the  articles  of  associa- 
tion, nor  any  one  representing  them  as  agents, 
could  determine  what  the  company  would  or 
should  do  after  its  organization. 

Fox  V.  Allensville,  C.  8.  dt  V.  Titvnp.  Co.  46 
Ind.  31:  RUh  v.  Bradford,  17  Ind.  493;  2 
Beach,  Priv.  Corp.  852,  and  cases  cited. 

The  defense  comes  too  late. 

1  Cook.  Stock  &  Stockholders  &  Corp. 
Law,  §  161;  Morawetz,  Priv.  Corp.  310,  and 
note. 

Hooker,  </.,  delivered  the  opinion  of  the 
court : 

The  plaintiff  recovered  a  judgment  against 
the  defendant  upon  an  assessment  on  the 
capital  stock  of  the  corporation  to  which  the 
defendant  was  a  subscriber.  Upon  the  trial 
the  plaintiff's  counsel  objected  to  evidence 
in  support  of  the  notice  accompanying  the 
plea,  which  objection  was  sustained,  and 
the  case  turns  upon  the  sutficiencv  of 
the  facts  stated  in  the  notice  as  a  defense. 
These  facts  are  substantially  as  follows: 
Prior  to  January  1,  1893,  R.  M.  Steel,  of 
St.  Johns,  and  others,  had  been  carrying  on 
a  manufacturing  business  in  that  city,  under 
the  name  of  the  St.  Johns  Manufacturing 
Company.  Some  time  before  the  date  men- 
tioned, a  proposition  had  been  made  by  Steel 
29  L.  R.  A. 


to  a  number  of  the  citizens  of  St^  Johns  to 
incorporate  said  business  with  a  capital  of 
$300,000,  of  which  $200,000  was  to'be  pre- 
ferred stock,  and  $100,000  common  stock  ; 
and  some  time  in  1891  the  defendant  sub- 
scribed for  fifty  shares  of  cdmmon  stock  by 
signing  an  agreement  of  which  the  following 
is  a  copy,  viz.  :  "Whereas,  the  St.  Johns 
Manufacturing  Company  is  to  be  incorpo- 
rated as  a  stock  company,  with  a  capital  stock 
of  $300,000,  we  do  each  of  us  severally  sub- 
scribe and  agree  to  pay  for  the  number  of 
shares  of  said  stock  set  opposite  our  respec- 
tive names,  the  par  value  of  said  shares  to 
be  $10  each.  The  stock  hereby  subscribed 
to  be  paid  in  twenty  equal  monthly  install- 
ments, commencing  October  20,  1891,  with 
seven  per  cent  interest  on  unpaid  portions 
after  January  1,  1892,  or  all  or  any  part  in 
excess  thereof  may  be  paid  at  any  time  at  the 
option  of  the  subscriber. "  Prior  to  said  sub- 
scription, the  defendant  had  no  knowledge 
of  the  extent  or  profits  of  said  business  car- 
ried on  by  Steel  and  others.  Prior  to  the 
time  that  the  defendant  subscribed  as  afore- 
said, a  meeting  was  held  at  St.  Johns,  which 
was  attended  by  Steel  and  a  great  number  of 
citizens  of  the  place,  for  the  purpose  of  con- 
sidering the  advisability  of  forming:  a  cor- 
poration to  carry  on  said  business,  and  a 
committee  was  appointed  by  said  meeting 
for  the  purpose  of  soliciting  subscriptions 
for  stock  in  the  proposed  corporation.  Said 
committee  consisted  of  citizens  of  St.  Johns, 
who  proposed  to  and  did  subscribe  for  part 
of  the  stock  of  said  company.  Said  com- 
mittee, "in  order  to  induce"  defendant  to 
subscribe  for  stock,  represented  to  him  that 
the  said  business  had  for  a  series  of  years 
been  a  very  prosperous  and  money -making 
one,  and  that  during  the  period  it  had  manu- 
factured tables  it  had  never  paid  less  than  10 
per  cent  a  year  on  capital  invested  of  $300,- 
000,  and  had  paid  as  high  as  17  or  18  per 
cent  a  year  on  said  amount  of  capital.  Said 
committee  further  represented  to  the  defend- 
ant that  the  business  was  to  be  capitalized 
in  the  sum  of  $300,000,  of  which  $200,000 
was  to  be  preferred  stock,  and  $100,000  com- 
mon stock  ;  that  the  former  was  to  be  paid  an 
annual  dividend  of  6  per  cent  from  the  earn- 
ings of  the  company,  and  the  common  stock 
was  to  be  paid  the  balance  of  the  profits, 
which  would  be  at  least  14  to  20  per  cent 
per  year.  The  machinery  was  to  be  invoiced 
and  appraised  at  its  cost  value  by  disin- 
terested persons,  and  turned  in  as  part  of  the 
capital,  and  the  common  stock  was  to  have 
"such  representation  on  the  board  of  di- 
rectors, so  that  they  could  protect  their  in- 
terests. "  It  was  further  stated  that  the  prac- 
tice of  the  former  company  of  issuing  to  its 
workmen  and  others  coupons  payable  at  the 
St.  Johns  Mercantile  Company  (an  institu- 
tion in  which  said  Steel  had  a  large  interest) 
should  be  discontinued,  and  that  such  cou- 
pons should  thereafter  be  made  payable  at 
all  the  stores  in  St.  Johns.  The  notice 
alleges,  further,  that  the  defendant  "relied 
upon"  each  of  such  representations,  and  was 
thereby  induced  to  subscribe  for  such  stock. 
The  notice  states  that  preferred  stock  iq  the 
amount  of  $199,000  is  owned  by  Steel ;  that 
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the  new  company  has  continued  to  issue 
coupons  payable  as  before,  and  not  at  the 
stores  of  St.  Johns  generally;  that  Steel's 
stock  was  paid  for  by  him  by  turning  over 
to  the  new  company  the  plant,  machinery, 
stock,  and  material  connected  with  the  busi- 
ness before  the  incorporation  of  plaintiff ;  and 
that  such  property  was  not  invoiced  and  ap- 
praised by  disinterested  persons,  but  was 
turned  in  at  more  than  its  cost  value ;  and 
that  each  representation  made  by  said  com- 
mittee to  the  defendant,  and  by  which  he 
-was  induced  to  subscribe  for  said  stock,  was 
untrue ;  and  that  he  had  no  knowledge  of  its 
falsity,  either  at  the  time  he  subscribed  or  at 
the  time  of  his  payment  of  $100  upon  said 
subscription.  The  notice  asserts  further  that 
the  by-laws  adopted  by  said  corporation  are 
iintagonistic  to  the  ri&rht  of  the  holders  of 
the  common  stock,  and  unjustly  prefer  the 
holders  of  the  preferred  stock,  to  an  extent 
that  renders  the  common  stock  worthless,  and 
that  such  by-laws  were  adopted  by  the  votes 
of  the  holders  of  the  preferred  stock,  to  the 
-detriment  of  the  holders  of  the  common  stock, 
and  against  the  protest  of  some  of  the  latter ; 
that  the  majority  of  the  directors  have  been 
selected  by  the  holders  of  the  preferred  stock, 
rand  the  board  has  ignored  the  interests  of 
the  holders  of  the  common  stock.  It  is  fur- 
ther alleged  that  the  plant  has  been  used  for 
many  other  purposes  than  those  represented 
to  be  contemplated,  and  for  some  unauthor- 
ized purposes.  The  foregoing  comprises  the 
essential  allegations  of  the  defendant's  no- 
tice, and,  if  it  states  a  sufficient  defense, 
the  judgment  must  be  reversed ;  but,  if  it 
-does  not.  it  was  pro{)er  to  sustain  the  objec- 
tion made  by  the  plaintiff's  counsel,  and  the 
judgment  should  be  affirmed.  Spicer  v. 
Banker,  45  Mich.  630. 

Ck>unsel  for  the  defendant  say  that  the 
plaintiff  company  is  bound  bv  the  representa- 
tions of  the  citizens'  committee  which  pro- 
-cured  the  defendant's  subscription  by  mis- 
statements, the  benefit  of  which  it  cannot 
receive  and  retain  without  assuming  respon- 
sibility for  the  representations.  This  is  an 
attempted  application  of  the  rule  that,  by 
accepting  the  benefits  of  a  contract  made 
by  an  agent,  the  principal  is  bound  by  the 
-undertakings  and  promises  of  the  agent.  A 
number  of  cases  are  cited  to  sustain  this  con- 
tention, which,  manifestly,  must  rest  upon 
the  proposition  that  the  citizens'  committee 
was  an  agent  of  the  company  which  its  efforts 
•created.  Among  the  cases  ctied  are  many 
which  support  the  general  rule  above  stated, 
viz. ,  that  a  principal  must  assume  the  obliga- 
tions, if  he  wishes  the  benefit.s,  of  an  unau- 
thorized contract  made  by  an  agent.  As 
stated  by  Paley:  "Contracts  made  for  the 
benefit  of  another,  but  without  his  privity 
or  direction,  may  be  rejected  or  affirmed  at 
his  election.  But,  by  making  the  election 
to  affirm  it,  he  adopts  the  agency  altogether, 
as  well  that  which  is  detrimental  as  that 
which  is  for  his  benefit.  And,  in  seeking  to 
enforce  contracts  entered  into  by  agents,  the 
principal  is  subject  to  have  them  impeached 
by  any  conduct  of  his  agent  which  would 
have  had  that  effect  if  proo^edin^  from  him- 
«lf.  Every  species  of  fraud,  misrepresenta- 
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tion,  or  concealment,  therefore,  in  the  agent, 
affects  the  principal's  right  to  recover." 
Paley,  Agency,  3^;  Hitchisock  v.  Griffin  <jb 
8,  do.  99  Mich.  451.  This  doctrine  was  ap- 
plied in  the  case  of  Crump  v.  United  States 
Min.  Co.,  7Gratt.  852,  56  Am.  Dec.  116,  but 
in  that  case  there  was  no  question  of  the  exis- 
tence of  the  relation  of  principal  and  agent, 
and  contract  relations  between  the  parties. 
Crump  was  a  purchaser  of  stock  from  the 
pre-existing  corporation,  through  its  rep- 
resentative, authorized  by  the  corporation  to 
sell  the  stock.  Most  of  the  cases  cited  by 
counsel  relate  to  contracts  made  with,  or  serv- 
ices performed  by,  promoters,  previous  to  the 
organization  of  the  corporation,  upon  an 
understanding  with  the  prospective  stock- 
holders or  some  of  them.  It  is  uniformly 
held  that  such  arrangements  may  be  ratifiea 
by  the  corporation  after  organization.  Wil- 
son V.  Kinif's  County  Elev.  R.  Co.  114  N.  Y. 
488 ;  Bommer  v.  American  Spiral  Spring  Butt 
Hinge  mg.  Co.  81  N.  Y.  468 ;'  Bockfard, 
R,  L  dhSt.  L,  R.  Co.  V.  Sage,  65  111.  328, 
16  Am.  Rep.  587 ;  Low  v.  Connecticut  cfc  P. 
R.  R.  Co,  45  N.  H.  870 ;  Stanton  v.  New  Fork 
dtE  R,  Co.  59  Conn.  272  ;  Reichwald  v.  Com- 
mercial Hotel  Co.  106  111.  439;  Whitney  v. 
Wyman,  101  U.  S.  392.  25  L.  ed.  1050 ;  Bat- 
telle  V.  Northwestern  Cement  <fe  Concrete  Pave, 
Co.  37  Minn.  89 :  New  York  cfc  N.  H.  R.  Co. 
V.  Ketchum,  27  Conn.  170.  But  in  the  case 
of  Rockford,  R,  I.  A  St.  L.  R.:Co.  v.  Sage, 
*M;>ra,*while  admitting  the  doctrine  of  ratifi- 
cation, the  court  says  that.  **  in  the  absence 
of  an  express  promise,  no  promise  to  pay 
will  be  implied  from  the  fact  that  the  com- 
pany, when  organized,  accepts  and  receives 
the  benefit  of  the  same ;"  and  "a  right  of  re- 
covery against  a  corporation  for  anything 
done  before  it  has  a  proper  existence  does 
not  appear  to  rest  upon  any  satisfactory  legal 
principle.  It  is  soon  enough  for  such  cor- 
porate bodies  to  enter  into  contracts  incum- 
bering their  property  when  they  are  duly 
organized  according  to  their  charters,  and 
have  their  chosen  and  impartial  directors  to 
conduct  their  business.  **  In  BeUtelle  v.  North- 
western Cement  cfc  Concrete  Pave.  Co.,  supra, 
the  court  recognizes  this  doctrine,  saying 
that,  "  while  a  corporation  is  not  bound  by 
engagements  made  on  its  behalf  by  its  pro- 
moters before  it  is  organized,  it  may  after 
organization  adopt  them."  In  New  York  d: 
N.  H.  R.  (h.  V.  KetcJium  the  supreme  court 
of  Connecticut  reaches  the  same  conclusion. 
The  same  is  unqualifiedlv  held  in  Indiana. 
See  Fox  v.  Allensmlle,  (J.  S.-  d:  V.  Tump. 
Co,  46  Ind.  36 ;  Miller  v.  Wild  Cat  Gravel 
Road  Co.  57  Ind.  244. 

In  the  present  case  the  defendant  united 
with  others  to  form  a  corporation,  a  pre- 
liminary subscription  being  obtained  by  a 
citizens  committee,  chosen  at  a  public  meet- 
ing, all  of  the  members  of  which  became 
subscribers.  The  subscription  was  followed 
by  the  adoption  and  signing  of  articles  of 
association.  The  corporation  thereby  became 
an  entity,  and  those  who  subscribed  the  arti- 
cles became  stockholders.  The  proposition 
that  such  stockholder  could  charge  the  as- 
sociation with  fraud  because  he  was  misled 
by  the  fraud  of  interested  persons  is  sugges- 
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tive  of  troublesome  results.  If  this  can  be 
done,  and  the  stockholders  thereby  escape 
payment  for  his  stock,  other  stockholders, 
innocent  of  the  fraud,  would  find  their  re- 
sponsibilities proportionately  increased,  and 
the  burdens  of  the  concern  would  be  shifted 
upon  those  members  who  were  unable  to 
show  that  they  became  such  through  the  fraud 
of  others.  There  would  be  little  stability 
to  corporations,  and  little  safety  to  stock- 
holders, if  this  doctrine  should  be  sustained. 
In  this  cas3  tJiere  not  only  was  not  a  corpo- 
ration in  existence  to  be  a  principal,  but  the 
facts  set  up  in  the  notice  do  not  show  that 
there  was  an  agent  of  a  corporation.  The 
promoters  were  persons  who  represented  the 
meeting,  or  possibly  themselves,  or  some  pro- 
spective stockholder,,  who,  for  purposes  of 
his  own.  desired  to  see  the  corporation  organ- 
ized.    They  cannot  be  said  to  be  agents  of 


the  corporation  in  any  sense.  These  sub- 
scribers contracted  with  each  other  to  form 
a  corporation,  which  they  did.  If  one  was- 
guilty  of  fraud  upon  the  others  in  procur- 
ing his  subscription,  a  remedy  should  exist 
against  such  person.  Doubtless,  a  subscriber 
who  is  induced  by  fraud  to  agree  to  join  in 
the  organization  of  a  corporation  might 
refuse  to  do  so  on  discovering  fraud ;  but, 
by  carrying  out  his  agreement  and  uniting 
with  others,  he  has  assumed  new  relations 
with  them  and  the  public,  after  which  his 
remedy  is  restricted  to  action  against  the 
wrongdoers.  See  4  Am.  &  Eng.  Encyclop. 
Law,  p.  201,  and  notes;  Caritwdy  v.  Powers, 
60  Mich.  26. 

We  think  the  judgment  should  he  affirmed. 

Ordered  accordingly. 

The  other  Justices  concur. 
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Raymon  C.  REYES  et  al.,  Appts,, 

T. 

George  C.  MIDDLETON  et  al. 
( FJa. ) 

^  1  •  A  deed  or  other  instrament  purport- 
ing to  convey  land  that  shows  upon^ts  face 
that  the  irrantors  therein  were  out  of  pooeesaion 
of  the  land  ffranted  at  the  time  of  its  execution, 
and  that  such  land  at  the  time  was  adversely  held 
by  another,  is  void  upon  its  face,  as  to  such  ad- 
verse occupant,  and,  as  to  him.  does  not  create 
such  a  cloud  upon  bis  title  as  will  authorize  the 
interposition  of  a  court  of  equity  on  his  behalf 
for  its  removal. 

8.  It  is  well  setUed  that  a  eonrt  of 
equity  will  never  lend  its  aid,  by  injunc- 
tion, to  restrain  the  libelinoror  sianderinir  of  title 
to  property,  where  there  is  no  breach  of  trust  or 
contract  riirht  invoiired,  but  that  in  such  cases 
the  remedy,  if  any,  is  at  law,  and  that  the  alleged 
insolvency  of  the  libelant,  in  such  oases,  will  not, 
of  itself,  authorize  the  interference  of  the  court 
of  equity. 

(July  -,  1805.) 

APPEAL  by  defendants  from  a  judgment  of 
the  Circuit  Court  for  St.  Johns  County  in 
favor  of  plaintiffs  in  an  action  brought  to  re- 
cover damages  for  slander  of  title.     Reversed, 

The  facts  are  stated  in  the  opinion. 

Messrs.  M.  C.  Jordan  and  W,  A.  Mac- 
William  s,  for  appellants: 

A  bill  in  equity  which  states  only  a  pre 
tended  title  to  the  defendant,  and  prays  for  re- 
lief against  it  on  the  ground  of  an  apprehended 
injury,  cannot  be  maintained. 

Puterbaugh.  Ch.  PI.  &  Pr.  ed.  1874,  p.  536; 
Torrent  v.  Muskegmi  Boom  Co.  22  Mich.  354; 
Fletcher  v.  Toilet,  5  Ves.  Jr.  3;  Montacue,  Eq. 
PI.  94. 

♦Hendnotes  by  Taylob,  J. 

Note.— For  the  law  upon  the  question  of  slander 
of  title,  see  note,  to  Burkett  v.  Griffith  (Cal.)  13  L.  R. 
A.  707.  J 
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Where  a  party  flies  a  bill  to  quiet  title  to 
land,  or  to  prevent  or  remove  a  cloud,  it  is  nec- 
essary to  establish  a  legal  title  as  against  the 
claim  of  the  parties  defendant. 

Stewart  v.  Stewart,  19  Fla.  846. 

A  complainant  seeking  to  obtain  a  cancella- 
tion of  defendant's  title  must  show  himself  to 
be  the  owner  in  law  or  in  equity:  and  if  (the- 
burden  of  proof  being  on  him)  he  fails  to  estab- 
lish his  title,  it  is  immaterial  whether  defend- 
ant's title  is  good  or  bad. 

Bart  V.  Bloomfleld,  66  Miss.  100. 

Messrs.  C.  P.  Cooper  and  J.  C,  Cooper 
for  appellees. 

Taylor,  J.,  delivered  the  opinion  of  the 
court: 

On  the  26th  day  of  July.  A.  D.  1888. 
George  C.  Middleton,  Charles  E.  Gard.  Bur- 
ton W.  Cole,  William  H.  Erwin,  Betsy  P. 
White,  William  S.  Vanslckle,  Isaac  N.  Van- 
sickle,  Marion  R.  Cooper,  Frank  F.  Smith. 
Joseph  Randall  (as  administrator  of  the  estate 
of  Erastus  Randall,  deceased),  R,  M.  Simms. 
W.  H.  Simpson,  Ira  S.  Bunker,  Edgar  F.  R. 
Fripp,  and  T.  B.  George,  all  of  the  county  of 
St.  Johns,  as  complainants,  filed  their  bill  in 
equity  in  the  circuit  court  of  St.  Johns  county 
against  Ramon  C.  Reyes  (in  his  own  right, 
and  as  administrator  of  the  estate  of  Jose  B. 
Reyes,  deceased),  Carmen  Reyes,  Innocencia 
Reyes,  Maria  del  Rosario  Reyes,  Gabina  An- 
dreu,  and  Emanuel  P.  Andreu,  her  hus- 
band, and  Adolphus  N.  Pacctti,  all  of  St. 
Johns  county.  The  bill  alleges,  in  substance : 
"That  the  complainants  are  severally  seised 
and  possessed,  in  fee,  of  certain  portions  of 
that  tract  of  land  situated  in  St.  Johns  county. 
Florida,  known  a«  section  37  in  township  8 
south,  of  range  29  east,  located  on  Moultrie 
creek,  the  same  being  a  Spanish  grant  con- 
firmed to  Jose  B.  Reyes,  containing  223.10 
acres ;  the  several  respective  portions  thereof 
owned  and  possessed  severally  by  the  re- 
spective complainants  being  particularly  de- 
scribed in  divers  deeds  of  the  same  to  them, 
that  are  attached  to  the  bill  as  exhibits  there- 
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to.  That  complainaDts  are  now,  severally,  in 
the  actual  possession  of  the  several  portions  of 
said  section  of  land  conveyed  to  each  of  them 
severally  hy  said  deed  exhibits,  and  that 
they,  and  those  under  whom  they  claim,  have 
been  in  the  actual  possession  of  same  ever 
since  the  year  1873.  That  each  of  complain- 
ants have  made  improvements  upon  their  sev- 
eral tracts  of  land,  by  clearing,  cultivating, 
and  fencing  same,  and  by  building  houses 
thereon  and  planting  orange  groves  thereon, 
and  by  the  making;  and  cultivation  thereof, 
and  that  the  said  several  tracts  or  portions  of 
said  land  described  in  said  deed  exhibits  are 
the  homes  of  each  of  complainants,  severally, 
to  whom  said  tracts  are,  in  and  by  said  deeds, 
duly  conveyed.  That  the  said  defendants  set 
up  and  assert  some  pretended  claim  of  title 
to  or  interest  in  said  lands,  by  reason  of  their 
alleged  claim  that  they,  with  the  exception 
of  Adolphus  N.  Pacetti,  are  the  heirs  at- law 
of  one  Jose  B.  Keyes,  the  grantee  to  whom 
said  lands  were  duly  conflrtned  as  a  Spanish 
grant.  That  complainants  have  no  personal 
Knowledge  whether  or  not  the  defendants  are 
in  fact  the  heirs-at-law  of  said  Jose  B.  Reyes, 
but  they  say  that  said  defendants  have  no  ti- 
tle whatever  to  said  lands ;  the  same  having 
been  duly  and  regularly  assessed  in  the  year 

A.  D.  1853,  and  duly  and  regularly  sold  on 
the  Ist  day  of  May,  A.  D.  1854,  by  one  R. 

B.  Canova,  the  then  sheriff  and  ex  officio  tax 
collector  of  St.  Johns  county,  Florida,  for 
nonpavment  of  taxes,  and  saia  lands  having 
been  then  and  there  purchased  by  the  state  of 
Florida,  and  a  deed  for  same  having  been  ex- 
ecuted by  said  Canova.  as  said  tax  collector, 
to  the  register  of  public  lands  of  said  state 

tf>f  Florida,  and  on  the  4th  day  of  February, 
A.  D.  1873,  sold  and  conveyed  to  one  B.  F. 
Oliveros  by  the  then  commissioner  of  lands 
and  immigration  of  said  state  of  Florida  in 
accordance  with  the  statutes  in  such  cases 
provided.  That  by  reason  of  said  preceding 
sales  and  conveyances  the  said  Jose  B.  Reyes, 
and  those  claiming  under  him,  were  divested 
of  title  to  said  land,  and  the  same  became 
vested  in  said  B.  F.  Oliveros,  who,  on  the 
24th  day  of  February,  A.  D.  1874,  filed  said 
deed  for  record  in  the  clerk's  office  of  St. 
Johns  county,  state  of  Florida,  and  that  he 
entered  into  actual  occupancy  of  said  land 
in  the  year  1873,  and  that  the  said  Oliveros, 
and  those  claiming  under  him,  including 
your  orators,  have  been  in  the  actual,  open7 
notorious,  adverse,  and  exclusive  occupation 
and  possession  of  said  above-described  real 
estate  ever  since  the  same  was  so  taken  pos- 
session of  by  said  Oliveros  up  to  the  date  of 
filing  this  bill,  and  that  complainants  are 
now  in  the  actual,  open,  notorious,  adverse, 
and  exclusive  occupation  and  possession  of 
said  lands,  and  neither  of  the  said  defendants 
are  now,  or  ever  have  been,  in  the  occupa- 
tion or  possession  of  any  part  of  said  land. 
That,  by  conveyances  through  divers  differ- 
ent persons  from  the  said  Oliveros  to  com- 
plainants, they  have  acquired  the  title  to 
said  land,  and  are  now  seised  of  title  in  fee 
thereto,  that  appears  by  the  record  of  deeds 
of  said  county  of  St.  Johns,  and  that  defend- 
ants have  no  title  whatever  to  said  lands. 
That  the  defendant  Adolphus  N.  Pacetti 
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claims  some  interest  in  said  land  by  reason  of 
an  alleged  power  of  attorney  to  him,  coupled 
with  an  interest  in  said  land,  executed  by 
the  other  of  said  defendants  to  said  Pacetti 
on  the  21st  day  of  September,  1883,  and  re- 
corded in  book  of  Miscellaneous  Records,  C, 
pages  61  and  64  of  Records  of  St.  Johns 
County,  Florida;  said  alleged  power  of  at- 
torney purporting  to  authorize  said  Pacetti, 
in  the  name  of  the  other  of  said  defendants, 
or  of  said  Ramon  C.  Reyes,  as  administrator 
aforesaid,  to  sue  for  recover,  and  gain  pos- 
session of  said  land,  in  consideration  of  an 
interest  therein,  as  therein  stated,  as  will 
appear  by  a  certified  copy  of  said  power  of 
attorney  attached  to  the  bill  as  an  exhibit. 
That  for  some  years  past,  to  wit,  since  about 
the  21st  day  of  September,  A.  D.  1883,  said 
defendants,  and  particularly  said  Ramon  C. 
Reyes  and  Adolphus  N.  Pacetti,  although 
out  of  possession  of  said  land,  and  the  recoras 
of  said  county  showing  the  title  of  com- 
plainants to  same,  as  above  set  forth,  have 
continuously  and  publicly  stated  to  diver* 
persons  in  said  county,  and  in  the  city  of  St. 
Augustine  particularly,  that  they,  the  said 
Reyeses,  as  heirs-at-law  of  Jose  B.  Reyes, 
owned  said  land,  and  that  said  Pacetti  waa 
their  agent  and  attorney  in  fact,  with  said  al- 
leged one- half  interest  therein,  in  the  matter 
of  taking  possession  of  and  asserting  title  to 
said  land,  and  in  some  manner  have  openly 
asserted  that  complainants  had  no  title  to 
said  land ;  and  said  defendants,  from  time 
to  time  since  the  21st  day  of  September,  A. 
D.  1888,  have  posted  up.  and  caused  to  be 
posted  up,  in  many  public  places,  and  dis- 
tributed to  divers  persons,  in  the  city  of  St. 
Augustine,  in  said  county,  printed  and  writ- 
ten circulars,  warning  and  threatening  all 
persons  against  buying  said  land  of  com- 
plainants, and  of  lawsuits  that  will  result 
therefrom,  and  offering  to  sell  the  same  them- 
selves, through  Ramon  C.  Reyes,  in  his  own 
right,  and  as  administrator  aforesaid,  or 
through  Adolphus  N.  Pacetti,  thereby  cloud- 
ing and  traducing  the  title  of  your  orators 
to  said  land,  all  of  which  will  more  fully 
appear  by  reference  to  one  of  said  circulars 
as  posted  up  by  said  defendants,  attached  to 
the  bill  as  an  exhibit.  That  for  several  years 
they  desired  and  urged  the  defendants  Ramon 
C.  Reyes  and  Adolphus  N.  Pacetti  to  bring 
the  proper  actions  at  law  against  your  orators 
to  test  the  title  between  your  orators  and  said 
defendants  to  said  land,  ^our  orators  being 
more  than  willing  that  said  title  should  be 
tried  and  settled ;  but  although  said  defend- 
ants threatened,  from  time  to  time,  to  bring 
such  action,  they  did  not  do  so,  up  to  the 
16th  day  of  August,  1887,  when  said  Ramon 
C.  Reyes,  as  administrator,  commenced  an 
action  in  ejectment  airainst  one  of  your  ora- 
tors, Charles  E.  Gard,  on  the  law  side  of 
this  court,  in  which  suit  issue  was  joined, 
and  the  same  was  ready  and  called  for  trial, 
but  said  Reyes,  as  plaintiff  therein,  by  his 
attorney,  dismissed  said  suit.  And  although 
your  orators  have  waited  some  time  since  for 
said  defendants  to  commence  new  actions  to 
test  their  said  alleged  claim  of  title  to  said 
land,  vet  they  have  not  done  so,  but  continue 
to  make  their  said  alleged  public  assertions 
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and  claims  of  title  to  said  land,  although  still 
out  of  possession  of  same,  and  to  post  and 
distribute  similar  circulars  as  to  the  title  to 
said  land.  That  said  defendants,  by  said 
methods  of  claiming  title  to  said  lands  and 
warning  others  against  the  title  of  your  or- 
ators, and  offering  to  sell  your  orators'  said 
laud,  and  by  the  record  of  said  alleged  power 
of  attorney  to  the  defendant  Adolphus  N. 
Pacetti,  prevent  your  orators  from  selling 
same,  or  aisposin^  of  it,  or  raising  money  on 
it  as  security,  and  generally  lessen  its  value 
in  the  estimation  of  purchasers  and  persons 
dealing  in  real  estate ;  and  your  orators  are 
therefore  prevented  from  the  entire  use,  en- 
joyment, and  benefit  of  said  property,  and 
the  title  to  same  is,  in  fact  and  in  law, 
clouded  thereby,  and  your  orators,  being  in 
possession,  have  no  adequate  remedy  at  law 
for  said  injury.  That  they  fear  and  appre- 
hend, and  have  reason  to  fear,  that,  unless 
restrained  by  decree  of  this  court,  the  defena- 
ants  will  continue  to  assert  that  the  title  to 
said  land  is  in  defendants,  and  will  continue 
to  publicly  state  that  the  said  Reyeses,  as 
heirs- at- law  of  Jose  B.  Heyes,  own  said  land, 
and  that  said  Pacetti  is  their  agent  and  at- 
torney in  fact  for  the  purposes  of  asserting 
title  to  said  land,  and  will  assert  that  your 
orators  have  no  title  to  said  land,  and  will 
post  up,  and  cause  to  be  posted  up,  in  public 
places,  and  distributed  to  divers  persons, 
printed  and  written  circulars,  warning  and 
threatening  all  persons  against  buying' said 
land  of  your  orators,  and  of  lawsuits  that  will 
result  therefrom,  and  offering  to  sell  same 
themselves,  through  the  said  Ramon  C. 
Reyes,  in  his  own  right  and  as  administra- 
tor aforesaid,  or  through  the  said  Pacetti, 
thereby  clouding  and  traducing  the  title  of 
your  orators  to  said  land.  That  by  reason 
of  defendants*  alleged  claim  of  title  they 
may  bring  separate  actions  at  law  against 
each  of  your  orators,  thereby  occasioning  a 
multiplicity  of  suits.  That  said  defendants, 
particularly  Ramon  C.  Reyes  and  Adolphus 
N.  Pacetti,  have  no  property,  above  their 
legal  exemptions,  out  of  which  any  judg- 
ment for  damages  could  be  satisfied,  that 
your  orators,  or  either  of  them,  might  obtain 
against  said  defendants,  or  either  of  them, 
for  said  alleged  slanders  upon  the  titles  of 
your  orators  to  said  land.  ^ 

The  prayers  of  the  bill  are  that  the  defend- 
ants, and  all  persons  claiming  through  or 
under  them,  be  perpetually  enjoined  from 
alleging  or  asserting  title  in  themselves  to 
said  land,  or  any  claim  thereto,  or  right 
therein,  and  from  instituting  any  suits  to 
assert  title  to.  or  to  recover  possession  there- 
of, and  from  disturbing  complainants  in  any 
manner  in  the  enjoyment,  use,  and  posses- 
sion of  said  land,  and  that  complainants* 
title  thereto  may  be  decreed  to  be  ^ood  and 
indefeasible,  as  against  said  claims  of  title 
thereto  of  the  said  defendants;  that  said 
power  of  attorney  from  the  defendants  Reyes 
to  the  defendant  Pacetti  be  decreed  to  be  de- 
livered up  and  canceled,  and  adjudged  to  be 
null  and  void,  and  canceled  of  record  where 
same  is  recorded.  There  is  a  prayer  for  gen- 
eral relief. 

The  defendants  demurred  to  the  bill  upon 

29  L.  R.  A., 


the  ground  of  a  want  of  equity  in  the  bill, 
and  because  the  complainants  claim  to  hold 
separate  interests  in  separate  pieces  of  prop- 
erty, and  the  damages,  if  any,  would  be  sep- 
arate and  distinct,  and  the  complainants  are 
therefore  improperly  joined ;  and  for  uncer- 
tainty. This  demurrer  was  overruled,  and 
this  ruling  is  the  first  error  assigned.  At- 
tached to  the  bill,  as  an  exhibit  thereto,  is 
a  power  of  attorney  from  the  defendants 
Reyes  to  the  defendant  Pacetti,  authorizing 
the  latter  to  sue  for  and  recover  possession 
of  any  and  all  lands  and  claims  to  which 
the  Reyeses  may  be  entitled  by  inheritance 
or  otherwise,  and  to  put  the  Reyeses  in  pos- 
session thereof ;  and  this  instrument  contains 
also  an  agreement  with  Pacetti,  entitling 
him  to  one  half  of  all  lands  and  other  prop- 
erty that  he  may  recover  for  the  Reyeses,  in 
consideration  of  his  services  in  and  about  the 
recovery  thereof.  This  instrument,  the  bill 
assumes,  is  a  cloud  upon  the  complainants' 
title;  and  its  delivery  and  cancellation,  as 
such  cloud,  are  prayed  for.  We  do  not  think 
that  it  constitutes  such  a  cloud  upon  the  com- 
plainants* title  as  will  authorize  the  main- 
tenance by  them  of  a  bill  in  equity  for  its 
removal.  Upon  its  face,  when  its  features 
as  a  conveyance  to  Pacetti  of  an  interest  in 
the  lands  is  considered,  it  shows  that  the 
grantors  were,  at  the  time  of  its  execution, 
out  of  possession  of  the  lands  proposed  by 
it  to  be  conveyed ;  and,  according  to  the 
well-settled  rule  of  this  court,  it  was  tliere- 
fore  a  nullity,  and  void  upon  its  face,  as  to 
the  complainants,  who  were  at  the  time  of  its . 
execution  in  possession  of  the  lands  in  dis-  ' 
pute  adversely  to  such  grantors.  Doe  v.  Roe, 
13  Pla.  602 ;  Uvy  v.  Oox,  23  Fla.  546 ;  Oovl^ 
V.  Oarr,  38  Fla.  523,  24  L.  R.  A.  130.  It 
is  further  the  well -settled  rule  of  this  court 
that  a  deed  or  other  instrument  that  is  void 
upon  its  face,  and  that  cannot  sustain  an 
action,  in  the  absence  of  rebutting  proof, 
cannot  be  said  to  be  such  a  cloud  upon  a  title 
as  will  authorize  the  interposition  of  equity 
for  its  removal.  Davidson  v.  ISeegar,  15  FH. 
671 ;  Bame*  v.  Mayo,  19  Fla.  542 :  Sloan  v. 
Sioan,  25  Fla.  58.  We  do  not  think,  there- 
fore, that  the  bill  here  makes  out  such  a  case 
as  will  authorize  a  court  of  equity  to  exert 
its  power  of  removing  cloud  on  title. 

The  next  ground  of  relief  set  up  by  the  bill, 
and  the  one  mainly  relied  upon  by  the  com- 
plainants, is  that  the  defendants  are,  and  have 
l)een,  traducing  and  slandering  the  title  of 
complainants  to  the  lands  described,  by  de- 
claring themselves  to  be  the  true  owners 
thereof,  and  that  complainants  had  no  title 
thereto,  and  by  posting  up  notices  or  placards 
warning  purchasers  from  buying  any  of  said 
lands  from  any  one  but  themselves,  under 
penalty  of  purchasing  lawsuits,  etc.  Under 
this  last  phase  of  the  bill,  there  is  no  allega- 
tion as  to  any  overt  act  of  interference  by 
the  defendants  with  the  complainants  in  their 
quiet  use,  enjoyment,  and  possession  of  the 
lands.  Neither  is  it  alleged  that  the  de- 
fendants have  interfered  in  any  way  directly 
with  the  land  itself,  by  any  attempt  to  pos- 
sess themselves,  or  to  dispossess  the  com- 
plainants, thereof ;  but  the  substance  of  the 
allegations   is  simply  that  the  defendants 
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are  and  have  been  libeling  and  slandering 
the  title  of  complainants  to  said  lands,  and 
the  prayer  of  the  bill,  upon  this  phase  of  it, 
is  that  thej^  be  restrainea  and  enjoined  from 
so  slandering  and  libeling  it  in  future. 
There  is  no  allegation  that  the  defendants 
have  brought,  or  are  about  to,  or  threaten  to, 
bring  any  action  or  actions  against  the  com- 
plainants, or  any  of  them,  to  test  their  claims 
to  the  lands,  or  to  question  complainants' 
title  thereto.  It  seems  to  be  well  settled  that 
a  oourt  of  equity  will  never  lend  its  aid,  by 
injunction,  to  restrain  the  libeling  or  sland- 
ering of  title  to  property,  where  there  is  no 
breach  of  trust  or  contract  involved,  but 
that  in  such  cases  the  remedy,  if  any,  is  at 
law,  and  that  the  alleged  insolvency  of  the 
libelant,  in  such  cases,  will  not,  of  itself, 
authorize  the  interference  of  the  court  of 
equity.  Boston  Diatite  Co.  v.  Florence  Mfg, 
Co.  114  Mass.  69.  19  Am.  Rep.  810;  Wet- 
more  V.  8c<ma,  3  Edw.  Ch.  523,  6  L.  ed. 
748:  Brandreth  v.  Lance,  8  Paige,  34,  4  L. 
ed.  330,  34  Am.  Dec.  368;  Mauger  v.  DicK 
65  How.  Pr.  132 ;  Lije  Asa*),  of  America 
V.  Boogher,  3  Mo.  App.  173 ;  Singer  Mfg.  Co. 
V.  Domeetie  Sewing- Mach.  Co.  49  Ga.  70,  15 
Am.  Rep.  674 ;  Clark  v.  Freeman,  11  Beav. 


112 ;  Seeley  v.  Fisher,  11  Sim.  581 ;  Prudential 
Assur.  Co.  V.  Enott,  L.  R.  10  Ch.  App.  142. 

It  is  further  contended  here  that  the  com- 
plainants are  entitled  to  the  relief  prayed, 
upon  the  ground  of  the  prevention  of  a  mul- 
tiplicity of  suits;  and  this  contention  is 
based  upon  the  idea  that  the  complainants 
are  numerous,  and  that  each  of  them  owns 
a  separate  parcel  of  the  land  in  controversy, 
and  that  each  of  them  is  subject  to  a  several 
action  of  ejectment  by  the  defendants  for  the 
respective  parcels  of  the  land  owned  by  each. 
We  do  not  think  that  the  facts  set  up  by  the 
bill  disclose  a  case  calling  for  the  interposi- 
tion of  a  court  of  equity  to  prevent  a  multi- 
plicity of  suits;  but,  besides  this,  the  bill 
distinctly  alleges  that  the  defendants  will 
not  brin^  ejectment  to  test  the  title,  though 
often  solicited  and  invited  to  do  so  by  the 
complainants. 

It  follows  from  what  has  been  said  that 
the  demurrer  of  the  defendants  to  the  bill  of 
complaint  should  have  been  sustained,  and 
that  the  court  below  erred  in  overruling  same. 

The  decree  appealed  from  is  reversed,  with 
directions  to  sustain  the  defendants'  demurrer 
to  the  bill,  and  that  the  bill  be  dismissed. 
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PEOPLE  of  the  State  of  Illinois,  ex  rel.  Jacob 
WINDMU.LER. 

(153  III.  409.)- 

A  bridge  owned  by  a  bridi^e  company 
but  used  ezelnsively  for  railroad  pur- 


sub  jeot  to  determmation  of  the  lease  for  default 
of  the  lessee  to  perform  its  terms  and  conditions, 
is  not  railroad  property  wbich  can  be  assessed  as 
such  with  the  railroad  track  by  the  lUiDOis  state 
board  of  equalization   instead  of  the  local  as- 


(November  26, 1894.) 
A  PPEAL  by  defendant  from  a  judgment  of 
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and  leased  f ore ver to  a  railroad  company    A  the  County  Court  for    Pike    County  in 


Note.— Jurtidiction  as  to  taxation  of  bridge  over 
river  form  ing  boundary  of  a  state  or  its  divUtimis. 
Tbe  general  course  of  the  decisions  is  to  bold  that 
io  all  cases  of  brideres  to  which  a  special  rule  is  not 
made  applicable  by  statute  the  local  authorities 
are  to  assess  for  taxation  whatever  portion  of  the 
bridfre  is  within  their  jurisdiction. 

General  rule. 

Tn  Comidh  Bridfre  Proprs.  v.  Richardson.  8  N.  H. 
Ibl,  it  is  said  It  has  been  sugrgested  that  bridges 
upon  the  Connecticut  river  are  not  taxable  in  New 
Haropebire  beeause  they  are  partly  within  tbe  state 
of  Vermont.  It  ia  not  necessary  in  orde»  to  the 
taxation  of  a  bridge  under  tbe  statute  that  it 
should  all  be  within  a  single  town.  There  is  noth- 
ing exempting  bridges  over  the  Connecticut  river 
from  itfi  operation  and  although  it  is  true  that  a 
portion  of  tbe  abutment  of  all  such  bridges  is 
within  the  limits  of  Vermont  and  tbe  toll-houses 
may  be  actually  there  situated,  we  cannot  think 
that  it  was  tbe  intention  of  tbe  legislature  to  ex- 
clude such  bridges  from  taxation  on  that  account 
while  others  are  taxed.  The  terms  of  tbe  act  are 
entire.  Charters  to  build  such  bridges  to  take 
tolls  must  be  granted  here.  Tbe  waters  of  tbe 
river  are  within  tbe  jurisdiction  of  this  state  and 
of  course  nearly  all  the  structure;  and  tbe  bridges 
being  substantially  within  the  limits  of  this  state 
would  probably  never  be  deemed  a  proper  subject 
of  taxation  in  Vermont  even  if  the  cbarter  had 
also  been  procured  there  to  authorize  the  erection. 
20L.R  A. 


In  New  York  a  toll-bridge  is  assessable  as  real  es- 
tate in  the  town  in  which  it  is  located.  Hudson 
River  Bridge  Co.  r.  Patterson.  74  N.  Y.  365. 

Tbe  abutments  and  piers  of  tbe  bridge  croasmg 
tbe  Delaware  river  from  Phillipsburg  to  Baston 
are  taxable  as  real  estate  in  tbe  township  of  Phil- 
lipsburg to  tbe  center  of  tbe  river.  State  v.  Metz, 
29  N.  J.  L.  122. 

All  those  portions  of  the  bridges  over  tbe  Po- 
tomac river  which  are  within  tbe  limits  of  the  state 
of  Maryland  are  taxable  in  the  county  in  wbich 
they  are  situated,  if  they  are  owned  by  corpora- 
tions whose  principal  office  for  tbe  transaction  of 
business  is  not  within  the  state.  O'Neil  v.  Virginia 
&  M.  Bridge  Co.  18  Md.  1,  79  Am.  Dec.  669. 

That  part  of  the  Portsmouth  toll-bridge  extend- 
ing from  Portsmouth.  N.  H.,  to  Klttery,  Me.,  which 
is  located  in  Kittery  is  assessable  for  taxation  there 
although  tbe  owners  reside  in  Portsmouth.  Kit- 
tery V.  Portsmouth  Bridge  Co.  78  Me.  93. 

A  local  assessor  has  no  right  to  assess  any  por- 
tion of  a  bridge  wbich  is  without  the  limits  of  the 
state.  Keokuk  &  H.  Bridge  Co.  v.  People,  146  111. 
590. 

Bridges  between  Iowa  and  Illinois  are  locally  as- 
sessable in  Iowa  to  the  middle  of  tbe  main  channel 
of  tbe  river,  that  is  to  a  point  midway  between  tbe 
banks.  Dunleith  &  D.  Bridge  Co.  v.  Dubuque 
County,  55  Iowa,  558. 

If  a  city's  jurisdiction  extends  to  low- water  mark 
on  the  opposite  side  of  the  river  and  it  grants  a 
bridge  company  the  right  to  build  a  bridge  on  the 
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favor  of  relatoriin  a  proceed! dj^  brought  to  com- 
pel payment  of  delinquent  taxes.     Affirmed. 

The  facts  are  siatea  in  the  opinion. 

Messrs.  Matthews,  Hig^bee  A  Grig^by. 
for  appellant: 

The  exclusive  power  to  assess  "railroad 
track"  is  conferred  upon  the  state  board  of 
equalization,  and  an  assessment  upon  the  same 
property  by  the  local  assessor  will  be  a  double 
assessment,  and  the  tax  extended  upon  the 
latter  assessment  will  be  illecral  and  void. 

Chicago,  dt  A.  B.  Co.  v.  People,  98  111.  850; 
Chicago  cfe  A.  E.  Co.  v.  PeojOe,  99  111.  464; 
Peoria,  D.  &  E.  R  Co.  v.  Goar,  118  III  134; 
Chicago  d  A.  R.  Co.  v.  People,  129  111.  571. 

By  right  of  way  can  only  be  understood  the 
land  used  as  a  way  for  the  road. 

Chicago,  B.d  Q.  R.Co.y.  Paddock,  75111.  616; 
Chicago  cfe  A,  R.  Co,  v.  People,  98111.  350. 

Where  the  charter  of  a  railroad  company 
authorizes  it  to  acquire  by  lease,  purchase,  or 
otherwise  other  roads,  etc.,  and  provides  that 
property  so  acquired  shall  become  the  property 
of  the  corporation  lessee,  the  courts  will  give 
effect  to  such  provision i  and  propertjr  thus 
leased  will  become,  for  purposes  of  taxation,  at 
least,  the  property  of  the  lessee. 

2  Uorer,  Railroads,  p.  1507,  and  cases  cited; 
Hvck  V.  Chicago  &  A.  R  Co.  86  III.  852. 

The  Act  of  1873,  providing  that  "all  bridge 
structures  across  any  navigable  stream  form- 
ing the  boundary  line  between  the  state  of  Illi- 
nois and  any  other  state  shall  be  assessed  by 
the  township  assessor  in  the  county  where  the 
same  is  located  as  real  estate,"  was  not  intended 
to  chancre  the  method  of  taxing  railroad 
property,  or  the  mode  of  assessing  it,  but  to 
apply  to  bridges  not  constituting  a  railroad 
track  exclusively,and  to  mak»  such  structures 


real  estate,  for  the  purpose  of  collecting  taxes 
thereon.  ^ 

Anderson  v.  Chicago,  B.  dt  Q.  R,  Co.  117  111. 
26 

A  lease  in  perpetuity  is  equivalent  to  an 
absolute  conveyance. 

Chicago,  B.  &  Q.  R.  Co.  v.  Boyd,  118111.73. 

Messrs.  M.  J.  Scrafford  and  William 
Brown  also  for  appellant. 

Messrs,  Williams  A  Williams,  with  Mr. 
Averill  Beavers*  for  appellee:  * 

If  the  bridge  in  question  is  owned  by  the 
Mississippi  River  Bridge  Company,  and  the 
Chicago  &  Alton  Railroad  Company  owns  a 
railroad  track  on  and  across  the  same,  then 
there  is  a  separate  and  distinct  ownership  and 
it  should  be  segregated,  and  the  bridge  struc- 
ture proper  assessed  as  **real  estate,  and  the 
track  as  railroad  track. 

State  V.  Mississippi  River  Bridge  O.  109  Mo. 
258;  St.  Louis  &S.F,  RCo,  v.  Winiams,63  Ark. 
58;  Cass  County  v.  Chicago,  B.  d  Q.  R.  Co.  2 
L.  R.  A.  188.  25  Neb.  348;  Qvincy  Railroad 
Bridge  Co.  v.  Adams  County,  88  111.  615;  St. 
Joseph  cfe  Z>.  /.  H.  Co.  v.  Deverenx,  41  Fed.  Rep. 
14;  State  v.  Metz,  29  N.  J.  L.  122. 

No  lease,  for  however  long  a  period,  accom- 
panied with  conditions  of  defeasance  or  forfeit- 
ure, can  in  any  sense  of  the  term  be  equivalent 
to  an  absolute  deed  of  conveyance. 

State  V.  Mississifypi  Riter  Bridge  Co.  supra. 

Although  the  description  of  the  land  may  be 
defective,  appellant  by  entering  its  appearance 
and  urging  general  objections,  waived  the 
right  10  object  to  the  sufficiency  of  the  notice 
of  application  for  judgment. 

People  V.  Dragstrnn,  100  111.  286;  People  v. 
/SAmw<7/i,  88  111.  165. 

If  the  Mississippi  River  Bridge  Company  has 


condition  that  it  shall  have  the  right  to  tax  it, 
it  will  have  the  rigrht  to  tax  all  of  the  bridge 
within  its  corporate  limits.  Henderson  Bridifc  Co. 
V.  Henderson  (Kj'.)  14  S.  W.  Rep.  8.5,  affirmed  90 
Ky.488. 

Such  portion  of  a  bridge  owned  by  a  private  cor- 
poration as  is  within  the  limits  of  a  munieif>al  cor- 
poration is  subject  to  assessment  by  it  tor  local 
taxation.  St.  Louis  Bridge  Co.  v.  East  St.  Louis, 
121  111.  238. 

Bridges  over  the  MiBsissippl  river  between  Illi- 
nois and  Missouri  are  taxable  for  state  and  local 
purposes  by  Illinois  as  far  as  they  are  east  of  the 
middle  of  the  main  channel  of  the  river.  St.  Louis 
Bridge  Co.  v.  People.  125  Til.  226:  Buttenuth  v.  St. 
Louis  Bridge  Co.  123  III.  535. 

A  bridge  which  lies  partly  in  the  District  of  Co- 
lumbia and  partly  in  Virginia  cannot  be  assessed 
by  the  District  on  its  entire  length.  Only  that  part 
within  the  District  can  be  assessed.  Alexandria 
Canal.  K.  &  Bridge  Co.  v.  District  of  Columbia,  1 
Mackey,  217. 

In  Arkansas  where  the  boundaries  of  a  municipal 
corporation  extend  only  to  high-water  nctark  on 
navigable  rivx^rs  a  municipal  corporation  can  tax 
only  that  part  of  a  bridge  across  such  river  which 
is  above  high-water  mark  although  the  bridge  to 
the  middle  of  the  stream  is  within  the  county  in 
which  the  municipality  is  located.  Fort  Smith  & 
V.  Bridge  Co.  v.  Hawkins,  J2  L.  R.  A.  487, 54  Ark. 
509. 

A  toll  bridge  owned  by  a  corporation  and  leased 
to  a  railroad  company  reserving  the  right  to  lease 
it  to  other  parties  should  not  be  assessed  by  the 
railroad  assessors  but  by  the  local  assessors  of  the 
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counties  fn  which  it  is  located.  St.  Louis  &  S.  F. 
R.  Co.  V.  Williams,  53  Ark.  68. 

The  bridge  across  the  Ohio  river  at  Louisville  is 
subject  to  taxation  by  the  state  to  the  low- water 
mark  on  the  Ohio  side,  but  it  cannot  be  taxed  by 
the  city  of  Louisville  although  within  its  limita  as 
it  is  not  upon  territory  over  which  the  power  ot 
taxation  has  been  extended  to  the  city.  Louisville 
Bridge  Co.  v.  Louisville,  81  Ky.  189. 

The  United  States  Supreme  Court  in  Henderson 
Bridge  Co.  v.  Henderson,  141  U.  S.  679, 35  L.  ed.  900, 
cites  the  case  of  Louisville  Bridge  Co.  v.  Louis- 
ville, as  having  been  affirmed  in  89  Kentucky  but 
the  opinion  was  never  reported  there. 

Bridges  across  the  Missouri  river  at  St.  Joseph  be- 
tween Missouri  and  Kansas  can  be  assessed  by  the 
local  authorities  in  Missouri  only  to- the  center  of 
the  stream.  St.  Joseph  &G.  I.  R.  Co.  v,  Devereux, 
41  Fed.  Rep.  14. 

If  a  bridge  is  constructed,  not  as  a  part  of  a  rail* 
road,  but  as  an  independent  structure,  it  is  sub- 
ject to  local  taxation  although  a  railroad  subse- 
quently acquires  the  title  to  it  and  runs  its  train 
over  it  and  returns  it  as  part  of  its  road-bed  to  the 
railroad  assessors  of  the  state,    ibid. 

In  Central  Vermont  R.  Co.  v.  St.  .Johns,  Mont*  I*. 
Rep.  4  Q.  B.  466,  a  municipal  corporation  whose 
limits  extended  to  the  middle  of  a  na\'igable  river 
was  held  to  have  Jurisdiction  to  tax  the  portion  of 
a  railroad  bridge  across  the  river  which  was  within 
its  limits.  But  a  note  to  the  report  of  that  ease 
states  that  it  was  reversed  in  14  Can.  Sup.  Ct.  Rt»p. 
288, 12  Legal  News,  490.  The  grounds  of  the  reversa  1 
do  not,  however,  appear. 

Under  the  New  Jersey  railroad  taxation  acts. 


1894. 


Chicago  &  A.  R.  Co.  v.  People,  ex  rd,  Windmiller. 
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an  interest  in  the  bridge  as  lessee,  owner,  or 

otherwise ,  then  it  is  not  exclusively  owned  by 

appellant,  and  should  be  assessed  as  real  estate. 

Anderifon  v.  Chicago,  B,  d  Q,  R.  Co.  117  111. 


Wilkin,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

The  county  collector  of  Pike  county  ap- 
plied to  the  court  below  at  its  May  term, 
1892,  for  a  judgment  against  certain  property 
for  delinquent  taxes  assessed  against  it  by  the 
assessor  of  one  of  the  townships  of  that  county 
for  the  year  1891.  The  assessment  was 
against  a  fractional  piece  of  land  containing 
21  38-100  acres,  as  belonging  to  the  Missis- 
sippi Bridge  Company.  The  Chicago  &  Al- 
ton Railroad  Company  appeared,  and  filed 
objections  to  the  application,  setting  up  that 
the  property  was  part  of  its  railroad,  denom- 
inated by  law  "railroad  track,"  and  as  such 
subject  to  the  assessment  by  the  state  board 
of  equalization,  and  not  by  any  local  asses- 
sor ;  that  the  same  had  been  regularly  returned 
to,  and  duly  assessed  by.  said  board  for  the 
year  1891,  and  the  assessment  fully  paid. 
The  county  court,  upon  hearing  the  evidence 
offered, in  support  of  and  against  the  objec- 
tions, overruled  the  same,  and  gave  judgment 
accordingly  for  the  amount  of  the  tax  as- 
sessed, — $2, 289.  From  that  judgment  this 
appeal  is  prosecuted. 

That  the  property  in  question  is  subject  to 
taxation  is  not  denied,  nor  is  it  claimed  that 
it  was  unfairly  assessed  by  the  local  assessor. 
Tlis  assessment  is  challenged  on  the  sole 
ground  that  he  had  no  authority  of  law  for 
making  it.  Appellant  maintains  that  the 
property  was  railroad  property,  assessable 
only  by  the  state  board  of  equalization.     Ap- 


pellee insists  it  is  liable  to  taxation  under 
the  Act  approved  and  in  force  May  1,  1878, 
entitled  "  An  act  to  provide  for  the  assessment 
and  taxation  of  bridges  across  navigable 
streams  on  the  borders  of  this  state,"  wherein 
it  is  provided  that  such  bridge  shall  be  as- 
sessed bv  the  township  assessors  in  the  town- 
ships where  the  same  are  located  as  real  es- 
tate. Rev.  Stat.  chap.  120.  ^  1  (2  Starr  & 
C.  Anno.  Stat.  p.  2124).  The  controlling 
question  in  the  case,  raised  by  the  objections 
filed  below,  is,  Was  the  objector  entitled  to 
have  the  property  assessed  to  it  as  railroad 
property?  If  it  was,  it  may  be  conceded  for 
the  purposes  of  this  decision  that  the  state 
board  of  equalization  alone  had  power  to  as- 
sess it.  Whether  objector  had  the  right  to 
demand  that  the  assessment  should  be  against 
it  as  for  railroad  property,  in  our  view  of  the 
case,  depends  upon  the  ownership  of  the  prop- 
erty .  If  the  rai  1  road  company  was  the  owner, 
it  could  not  be  lawfully  assessed  under  sec- 
tion 1,  chapter  120,  mpra,  but  only  by  the 
state  board  of  equalization  as  railroad  track. 
Ander&on  v.  Chicago,  B.  <fe  O.  R.  Co.  117  111. 
26.  If,  on  the  other  hand.  It  was  owned  by 
the  Mississippi  Bridge  Company,  to  whom 
it  was  assessed  by  the  township  assessor,  we 
'think  it  equally  clear  that  the  railroad  com- 
pany could  have  nothing  to  say  as  to  how  or 
by  whom  it  should  be  assessed.  lx\  other 
words,  if  it  was  owned  by  the  bridee  com- 
pany, it  could  not  be  assessed  as  railroad 
property.  The  fact  that  the  structure  was  a 
railroad  bridge,  and  used  exclusively  as  such, 
would  not  entitle  its  owner  to  have  it  as- 
sessed as  railroad  property,  unless  that  owner 
was  a  railroad  company.  Railroad  property, 
to  be  assessable  by  the  state  board  of  equali- 
zation as  "railroad  track,"  must  not  only  be 


^hich  only  apply  to  corporations  of  that  state,  a 
PennsylvBDla  corporation  which  obtains  the  con- 
sent of  New  Jersey  to  construct  a  brid^  over  the 
Delaware  river  is  not  taxable  under  that  act  but 
under  the  sreneral  taxation  laws  of  the  state.  State 
T.  Mutcbler,  42  N.  J.  L.  461. 

Where  the  states  disafirree  as  to  the  true  extent  of 
their  bouodariee  there  may  l)e  some  conflict  in  the 
claims  to  taxation  but  the  courts  are  pretty  well 
airreed  as  to  the  irrounds  upon  which  the  cliaim  to 
tax  should  rest.  For  the  rulings  as  to  the  extent 
of  jurisdiction  over  rivers  and  lakes  forminir  state 
boundaries,  see  note  to  Buck  v.  Gllenbolt  (Iowa)  15 
L.  R.A.  187. 

Staivlorv  rules, 

A  brld^  across  a  navigable  stream  formincr  a 
part  of  the  boundary  between  Illinois  and  another 
state,  constructed  and  used  exclusively  by  a  rail- 
road company  as  part  of  its  continuous  track,  is 
for  the  purpose  of  taxation  a  railroad  track  to  be 
aaseseed  by  the  state  board  of  equalization  and  not 
by  the  board  of  local  assessors.  Anderson  v.  Chi- 
cairo,  B.  &  Q.  R  Co.  117  III.  28. 

In  Chlcairo,  M.  &  8t.  P.  R.  Co.  v.  Sabula,  19  Fed. 
Rep.  177.  where  a  statute  made  railroads  assessable 
by  a  special  board  appointed  by  the  state  and  not 
by  local  authorities  and  bridges  over  certain  rivers 
af»essable  by  local  authorities,  there  being  at  the 
time  no  bridges  owned  by  railroad  companies  there, 
it  was  held  that  when  a  railroad  bridge  was  built 
it  was  assessable  by  local  authorities  the  same  as 
other  bridges  and  not  by  the  special  assessing 
board. 

Tn  Iowa  by  statute  all  bridges  are  to  be  assessed 
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by  the  executive  council  except  those  over  the 
Mississippi  and  Missouri  rivers,  and  they  are  to  be 
assessed  by  the  assessors  of  the  local  districts  In 
which  they  are  situated.  Missouri  Valley  k  B. 
Railroad  k  Bridge  Co.  v.  Harrison  County,  74  Iowa, 

saa. 

A  bridge  built  by  a  brldge«company  under  a 
charter  giving  all  railroad  companies  an  equal 
right  to  use  it  does  not  become  a  part  of  a  railroad 
so  as  to  be  assessed  as  such  by  its  being  leased  to 
one  company  forever  subject  to  defeasance  for 
failure  to  comply  with  the  conditions  of  the  lease. 
State  V.  Mississippi  River  Bridge  Co.  109  Mo.  25B. 

Where  the  right  to  bridge  a  navigable  stream 
must  be  obtained  from  congress  the  bridge  is  not  a 
part  of  the  right  of  way.  road-bed,or  superstructure 
within  the  meaning  of  an  act  making  such  asses- 
sable by  the  state  board  of  equalization,  but  local 
authorities  may  assess  such  portions  of  it  as  are 
within  their  Jurisdiction.  Cass  County  v.  Chicago, 
B.  &Q.  R.  Co.  2  L.  R.  A.  188. 25 Neb.  348. 

Effect  on  commerce. 
Taxation  of  abridge  over  a  navigable  river  be- 
tween two  states  although  it  is  used  to  carry  inter- 
state commerce  is  not  a  regulation  of  commerce 
among  the  states  or  taxation  of  any  agency  of  the 
federal  government.  Henderson  Bridge  Co,  v. 
Henderson,  141  C.  8.  679,36  L.  ed.900. 

Taxation  on  cajHial  stock. 
The  companies  may  be  taxable  on  their  capital 
stock  as  well  as  on  the  bridge  property.  Quincy 
Railroad  Bridge  Co.  v.  Adams  County.  88  111.  615. 

H.  P.  F. 
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80  used,  but  it  must  be  the  property  of  a  rail- 
road company.  The  question  is  not  whether 
the  property  could  have  been  assessed  to  ap- 
pellant by  the  local  assessor.  The  public 
authorities  might  have  elected  to  so  assess  it, 
the  railroad  company  being  in  possession  and 
control  of  it ;  and,  if  they  had  done  so,  the 
company  would,  we  think^  have  had  the  right 
to  insist  upon  the  assessment  being  made  by 
the  state  board.  But  the  question  here  is. 
Had  appellant  a  right  to  say  the  property 
could  only  lawfully  be  assessed  against  it? 
If  an  individual  or  corporation  should  con- 
struct a  railroad  bridge  over  a  stream  on  the 
borders  of  this  state,  and  allow  a  railroad 
company  to  use  it  in  connection  with  other 
parts  of  its  track,  whether  under  a  lease,  by 
charging  tolls,  or  otherwise,  the  bridge 
would  certainly  not  thereby  become  railroad 
property  in  the  sense  that  the  owner  could  in- 
sist upon  its  being  assessed  as  such.  If  it 
would,  the  Act  of  May  1.  1878,  providing  for 
the  taxation  of  bridges,  cannot  in  any  case  be 
applied  to  railroad  oridges.  Nor  would  the 
fact  that  the  railroad  company  using  the 
bridge  had  agreed  with  the  owner  to  pay  all 
taxes  assessed  against  it  give  such  railroad 
company  the  right,  as  against  the  public,  to 
say  It  should  be  assessed  in  a  particular  way. 
We  regard  the  foregoing  propositions  as  so 
self-evident  that  argument  is  unnecessary  in 
their  support.  They  are  sustained  by  St, 
Louis  <fe  8,  F.  R.  Go.  v.  WiUiams,  53  Ark. 
58. 

The  facts  as  to  the  ownership  and  acquisi- 
tion of  this  property  are  briefly  these :  In 
August,  1870,  the  Chicago  &  Alton  Railroad 
Company  leased  from  the  Louisiana  «fc  Mis- 
souri River  Railroad  Company  a  line  of  rail- 
road leading  west  from  the  Mississippi  river 
at  Louisiana,  Mo.,  "together  with  tiie  steam 
ferry  boats  necessary  to  conduct  the  business 
of  said  railroad  across  the  Mississippi  river 
for  a  term  of  one  thousand  years,**  at  a  rental 
of  a  per  cent  ^iven  of  the  gross  earnings. 
The  lease  provided  that,  if  the  ferry  should 
be  discontinued,  the  railroad  company  should 
not  be  required  t©  account  for  proceeds  which 
might  be  earned  by  its  operation  and  man- 
agement, and,  if  a  bridge  should  be  substi- 
tuted therefor,  the  earnings  of  it  should  not 
be  taken  as  a  part  of  the  gross  earnings  of 
the  railroad  in  determining  the  rental  under 
the  lease.  The  following  November  it  also 
leased  "forever,"  from  the  St.  Louis,  Jack- 
sonville &  Chicago  Railroad  Company,  a 
road  extending  east  from  the  river  opposite 
Louisiana,  thus  giving  it  a  line  east  and  west 
connected  bv  ferry  across  the  Mississippi 
river.  In  March,  i871,  the  Louisiana  &  Mis- 
souri River  Railroad  Company  was  author- 
ized by  an  act  of  congress  to  build  a  bridge 
over  the  river  for  the  use  of  its  railroad.  The 
Mississippi  Bridge  Company  is  a  corporation 
organized  under  the  laws  of  this  state  and 
Missouri  with  authority  to  construct  and 
maintain  a  bridge  at  the  same  point.  On 
July  5,  1878,  this  bridge  company  entered 
into  a  contract  with  the  Louisiana  &  Missouri 
River  Railroad  Company,  agreeing  at  its  own 
expense  to  acquire  the  land  necessary  for  ap- 
proaches, and  to  construct  the  railroad  bridge 
in  question  ;  and  in  carrying  out  that  contract 
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the  bridge  company  purchased  the  21  88-100 
acres  of  land  for  right  of  way,  and  for  earth 
with  which  to  construct  the  easterly  approach 
thereto.  Some  time  after  its  completion,  the 
bridge  company,  as  party  of  the  first  part, 
leased  the  bridge  to  appellant  railroad  com- 
pany, as  party  of  the  second  part,  and  to  its 
successors  and  assigns,  forever,  upon  the 
terms  and  conditions  therein  set  forth.  The 
property  is  described  in  the  lease  as  "all  and 
singular  the  bridge  of  the  part^  of  the  first 
part  from  the  city  of  Louisiana,  in  the  county 
of  Pike,  in  the  state  of  Missouri,  across  the 
Mississippi  river,  to  the  county  of  Pike,  ii^ 
the  state  of  Illinois,  and  its  appurtenances, 
appendages,  and  protections,  and  all  fran- 
chises and  property  of  the  party  of  the  first 
part,  however  or  whenever  acquired,  or  which 
may  be  hereafter  acquired."  The  railroad 
company  agreed,  amon^  other  things,  to  use 
the  bridge  as  part  of  its  railroad  line,  and 
keep  it  in  repair,  pay  all  taxes  thereon, 
pay  the  salaries  of  the  officers  of  the  bridge 
company,  its  bonded  indebtedness,  and  an  an- 
nual dividend  of  7  per  cent  upon  its  stock. 
The  lease  also  provides  that  if  the  party  of 
the  second  part,  or  its  successors  or  assigns, 
shall  fail  to  keep  and  perform  the  covenants, 
conditions,  and  agreements  thereih  con- 
tained, the  party  of  the  first  part  may  re-en- 
ter, etc.  It  is  insisted  on  behalf  of  appellant 
that  this  is  a  lease  in  perpetuity,  and  there- 
fore has  the  force  and  effect  of  an  absolute 
conveyance.  If  that  position  could  be  main- 
tained, the  case  would  be  within  the  decision 
in  Anderson  v.  OHca^o,  B.  d  Q.  R.  Co.^ 
supra,  and  free  from  difficulty.  The  lease  ifr 
not,  however,  in  absolute  perpetuity,  but 
may  be  terminated  at  any  time  upon  default 
of  the  lessee  to  keep  and  perform  its  terms, 
and  conditions,  and  in  different  ways  recog- 
nizes the  paramount  ownership  of  the  prop- 
erty as  remaining  in  the  lessor.  The  terras- 
and  conditions  of  this  conveyance  are  all  in- 
consistent with  an  intention  to  pass  the  ab- 
solute title  to  the  lessee.  It  is,  to  all  intents 
and  purposes,  but  a  lease,  though  for  a  term 
which  may  continue  for  all  time,  the  absolute 
ownership  remaining  in  the  lessor.  Chicago, 
B.  dt  a  R.  Co,  V.  Boyd,  118  111.  73,  cited  by 
counsel,  is  not  in  point.  There  the  Fox  River 
Railroad  Company,  as  is  stated  in  the  opin- 
ion, "granted  and  demised  to  complainant 
in  perpetuity  all  its  property,  real  and  per- 
sonal, and  all  the  privileges  and  franchises 
it  had  under  its  charter  from  the  state ;" 
and  we  said  :  "That  was  equivalent  to  an 
absol  ute  conveyance. "  That  conveyance  was 
unconditional.  It  is  certainly  not  to  be 
supposed  that  the  parties  to  the  instrument 
now  before  us  made  it  with  the  purpose  of 
conveying  the  absolute  ownership  of  the 
property,  when  by  a  much  simpler  form  of 
deed  they  could  have  clearly  expressed  such 
a  purpose.  State  v.  Mississippi  Riter  Bridge 
Co.  109  Mo.  253.  In  that  case  the  question 
was  whether  the  Missouri  portion  of  this  same 
bridge  was  liable  to  taxation  ;  and  the  court* 
after  stating  the  facts  bearing  upon  the  con^ 
struction  of  the  bridge,  and  fully  considering^ 
the  same  lease  now  under  consideration,  said  : 
"It  is  clear  from  this  statement  of  the  sub- 
stance of  the  instrument  that,  notwithstand- 
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ing  the  long  term  the  tenancy  may  endure, 
the  paramount  title  remains  in  the  bridge 
company.'*  If  the  decision  in  that  easels 
followed  by  us,  an  affirmance  of  the  judg- 
ment below  must  result,  and  we  see  no  go^ 
reason  for  dissenting  from  the  views  there 
expressed. 

It  is  said,  however,  that  the  ownership  of 
the  property  was  determined  there  upon  the 
lease  alone,  whereas  the  further  contention  is 
made  by  appellant  that  the  bridge,  when  com- 
pleted, belonged  to  the  Louisiana  &  Missouri 
River  Railroad  Company,  subject  to  whatever 
rights,  if  any,  the  Chicago  &  Alton  Railroad 
Company  hail  to  its  exclusive  possession  and 
use  under  the  conveyance  from  the  bridge 
company,  dated  December  3,  1877,  and  fur- 
ther subject  to  the  right  of  the  Chicago  & 
Alton  Railroad  Company  to  the  same  as  after- 
acquired  railroad  track  of  the  Louisiana  & 
Missouri  River  Railroad  Company  under  the 
lease  from  that  company  dated  August  1, 
1870.  These  positions  both  rest  upon  the  as- 
sumption that  the  bridge  company  never 
owned  the  bridge,  but  that  it  originally 
belonged  to  the  Louisiana  &  Missouri  River 
Railroad  Company.  The  assumption  is,  in 
our  opinion,  unwarranted  by  the  facts.  It 
is  wholly  irreconcilable  with  the  lease  from 
the  bridge  company  to  appellant.  That 
instrument  not  only  describes  the  bridge 
as  belonging  to  the  bridge  company,  but 
throughout  recognizes  no  right  of  property 
therein  in  either  this  appellant  or  the  Louisi- 
ana <&  Missouri  River  Railroad  Company. 
The  contract  between  the  last-named  com- 
pany and  the  bridge  company  for  the  con- 
struction of  the  bridge  does,  in  one  part  of 
it,  state  that  the  railroad  company  employs 
the  brid|!;e  company  as  its  agent  and  servant 
to  construct  and  maintain  the  bridge ;  but  it 
also  contains  the  stipulation  that  the  bridge 
company  is  to  advance  for  the  railroad  com- 
pany the  money  for  the  building  and  main- 
tenance of  the  same,  and  in  consideration 
thereof,  and  the  acquiring  and  constructing 
the  approaches  to  the  bridge,  the  bridge  com- 


pany should  **  forever  have  the  exclusive  pos- 
session and  use  of  said  bridge,  without  let  or 
hindrance  of  or  from  the  said  party  of  the 
first  part  [the  railroad  company],  which  ex- 
clusive possession  and  use  is  agreed  to  be  in 
liquidation  of  all  sums  of  money  advanced 
by  said  party  of  the  second  part,  and  for  its 
services  to  be  performed  under  this  agree- 
ment." The  language  "shall  forever  have 
the  exclusive  possession  and  use  of  said 
bridge,"  in  its  connection,  we  think  shows 
that  the  parties  intended  that  the  bridge 
company  should  become  the  owner  of  the 
structure  when  completed.  Certainly,  ap- 
pellant and  that  company  so  construed 
it  when  they  made  the  lease  of  December  3, 
1877.  It  appears  from  the  evidence  that  ap- 
pellant furnished  the  mone3[  to  the  bridge 
company  with  which  to  build  the  bridge, 
and  that  it  was  in  fact  built  for  its  sole 
benefit,  so  far  as  that  could  be  done  in  view 
of  the  riffht  of  other  railroad  companies  to 
use  it  under  the  act  of  congress  authorizing 
ita  construction,  and  counsel  seem  to  insist 
that  therefore  appellant  should  be  held  to  be 
the  owner  of  the  property.  There  is  certainly 
enough  in  these  and  other  facts  proved  to 
raise  an  inquiry  as  to  why  appellant  did  not 
take  a  deed  for  the  property  from  the  bridge 
company  instead  of  leasing  it,  but  we  are 
unable  to  see  upon  what  principle  courts  can 
be  asked  to  ignore  the  direct  and  positive 
evidence  of  title  as  the  parties  have  made  it, 
and  hold  that  appellant  is  the  owner  by  con- 
struction merely  that  it  may  be  assessed  by 
the  state  board  of  equalization,  instead  of  the 
local  assessor.  Either  from  necessity  or  of 
its  own  volition,  appellant  has  never  become 
the  absolute  owner  of  the  property,  but  has 
left  the  le^al  title  to  the  same  in  the  Mis- 
sissippi Bridge  Company,  and  it  is  therefore 
subject  to  taxation  against  the  latter  by  the 
township  assessor  of  the  town  in  which  it  is 
located. 

The  judgment  of  the  County  Court  is  there- 
fore right,  and  it  will  he  affirmed. 
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1  •  The  rig^ht  of  the  state  to  tax  the  fk*an- 
chise  of  a  bridge  corporation  created  by 
it  is  not.  defeated  by  the  fact  that  the  company 
bad  obtained  from  another  state  the  privilege  of 
extending  Its  bridge  from  the  boundary  of  that 
state  at  low-water  mark  of  the  river  to  the  high 
laoda,  and  had  acquired  from  congress  the  privi- 
lege of  maintaining  the  bridge  acro^is  a  navigable 
river,  and  the  designation  ot  the  bridge  as  a  post- 
road. 

NoTB.— As  to  taxation  of  bridge  between  two  Ju- 
risdictions, see  note  to  case  immediately  preceding 
this  one. 
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8.   Interstate  bnsineMi  is  not  taxed  by 

taxing  the  franchise  of  a  bridge  company  wiilcb 
maintains  a  toll  bridge  between  states. 
8.   The  "capital  stock**  of  a  corporation 

within  the  meaning  of  Stat.,  S  4079,  from  whicb 
the  value  of  its  tangible  property  is  to  be  de- 
ducted in  order  to  find  the  value  of  ita  corporate 
franchise  for  the  purpose  of  taxation,  means  the 
entire  property,  real  and  personal,  tangible  and 
intangible.  Including  assets  and  franchise. 

4.  Debts  of  a  corporation  cannot  be  de- 
ducted in  finding  the  value  of  its  franchise  as 
the  difference  between  the  values  of  Its  capital 
stock  and  tangible  property  where  the  constitu- 
tion requires  the  property  of  corporations  to  be 
taxed  like  that  of  individuals,  and  debtb  of  the 
latter  are  not  deducted  from  their  projierty  for 
taxation. 

6.  The  value  of  a  fk*anchise  for  the  pu rpose 
of  taxation  is  the  benetlc  derived  from  its  posses- 
sion. 
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CROSS  APPEALS  from  the  Circuit  Court 
forFraoklia  County  in  an  action  broufhtto 
enforce  payment  of  a  tax  upon  defendant's 
bridge  franchise;  the  plaintiff  appealing  from 
ao  much  of  the  judgment  as  reduced  the  value 
placed  upon  the  franchise  by  the  board  of  as- 
sessors and  defendant  appealing  from  so  much 
of  the  judgment  as  held  its  franchises  subject 
to  taxation.  Reverted  on  plaintiff*  8  appeal;  af- 
firmed on  defendants  nppeal. 

The  facts  are  stated  in  the  opinion. 

Mr.  William  J.  Hendrick  for  the  Com- 
monwealth. 

.Messrs.  Helm  A  Bruce  for  defendant. 

Grace*  J.,  delivered  the  opinion  of  the 
court : 

This  was  an  action  filed  in  the  Franklin  cir> 
cuit  court  by  the  commonwealth  of  Kentucky 
against  the  Henderson  Bridge  Company,  seek- 
ing to  recover  of  defendant  the  sum  of  $3,675. 
91,  the  amount  of  taxes  claimed  to  be  due  and 
payable  to  the  state  by  said  company  on  its 
franchise  as  a  corporation  created  by  the  laws 
of  Kentucky,  its  property  being  located  in  the 
state  of  Kentucky,  for  and  during  the  year 
1894,  under  a  valuation  and  assessment  made 
by  the  board  of  valuation  and  assessment,  viz. , 
the  auditor,  secretary  of  state,  and  treasurer, 
as  established  by  law,  valuing  said  franchise 
as  of  date  September  15,  1898;  the  value  of 
said  franchise  being  fixed  at  $865,157.46,  ex- 
cluding therefrom  the  value  of  the  real  estate 
and  personal  property  owned  by  said  defend- 
ant in  this  state;  said  company  being  char- 
tered and  incorporated  by  the  state  of  Ken- 
tucky as  the  Henderson  Bridge  C^ompany;  the 
defendant  having  been  so  assessed,  and  the  tax 
rate  being  42^  cents  on  each  $100  in  value  of 
its  franchise,  of  which  assessment  defendant 
was  duly  notified,  and  demand  being  made  for 
amount  due,  failed  to  pay.  The  answer  of  de- 
fendant is  divided  into  three  paragraphs,  not 
in  either,  however,  denying  its  incorpora- 
tion under  and  by  the  slate  of  Kentucky,  nor 
that  its  property  and  franchise  is  located  in 
Kentucky.  Defendant  says:  First.  That 
though  it  obtained  its  charter  from  the  state  of 
Kentucky  to  build  this  bridge,  yet  that  it  also 
obtained  important  rights,  powers,  faculties, 
franchises,  and  privileges  from  the  state  of  In- 
diana; that  under  and  by  its  charter  from  Ken- 
tucky it  could  only  build  its  structure  to  low- 
water  mark  on  the  norih  side  of  the  Ohio  river; 
that  being  the  northern  boundary  of  the  state 
of  Kentucky.  Defendant  recites  in  this  para- 
graph sundry  provisions  from  the  general  in- 
corporati(m  law  of  the  state  of  Indiana,  as  of 
date  March  2,  1875,  as  amended  by  Act  of 
the  legislature  of  dale  April  8,  1881,  showing 
specially  by  this  amendment  that  any  foreign 
corporation  duly  Incorporated  under  the  laws 
of  another  state  to  build  bridges  over  any  of 
the  streams  forming  the  boundary  line  between 
the  state  of  Indiana  and  such  other  state  might 
have  and  enjoy  all  the  rights,  privileges,  and 
franchises  granted  under  and  by  their  general 
laws  to  any  home  company  formed  and  incor- 
porated under  their  laws"  for  that  purpose; 
then  reciting  other  provisions  under  the  gen- 
eral incorporation  laws  of  the  state  of  Indiana, 
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whereby  it  says  it  was  finally  authorized  to 
construct,  build,  and  operate  so  much  of  its 
structure  as  extended  and  was  situated  within 
the  state  of  Indiana,  and,  in  addition,  to  build 
so  much  trestle  and  embankment,  and  place 
thereon  a  railroad,  as  would  take  trains  cross- 
ing this  bridge  out  to  the  highlands.  And  it 
says  that  witnout  these  rights,  privileges,  and 
franchises  the  franchise  granted  by  authority 
of  Kentucky  is  and  was  of  little  or  no  value. 
From  the  recitals  of  the  law  of  Indiana  as 
made  one  might  suppose  that  this  company 
might  have  b^n  incorporated  under  the  laws 
of  the  state  of  Indiana  had  it  so  desired  to  ex- 
tend and  complete  its  structure  and  approach 
to  this  bridge  on  the  Indiana  side.  The  mate- 
rial defect  of  this  plea,  however,  is  that  it  does 
not  allege  that  it  was  so  incorporated  under 
and  by  any  law,  general  or  special,  of  the  state 
of  Indiana.  It  only  says  that,  being  incorpo- 
rated under  and  by  the  laws  of  Kentucky  as 
the  Henderson  Bridge  Companv,  that  then  it 
was  granted  certain  powers  and  privileges  un- 
der the  laws  of  Indiana,  not  denying  that  it 
actually  built,  nor  that  it  now  owns  and  oper- 
ates, its  bridges  and  the  approaches  thereto  un- 
der and  by  the  charter  and  incorporation  of 
the  legislature  of  Kentucky.*  But  it  may  be 
further  said,  suppose  this  charter  was  supple- 
mented by  a  similar  charter  by  the  state  of  In- 
diana, authorizing  the  construction  of  that 
portion  of  the  bridge  north  of  low- water  mark 
of  the  Ohio  river,  and  that  the  state  of  Indi- 
ana levies  and  collects  its  tax  both  on  the  tan- 
gible property  and  the  franchise,  this  would 
be  but  the  exercise  of  a  lawful  and  rightful  au- 
thority and  power.  What  possible  excuse 
could  this  be  to  the  defendant^for  refusing  to 
pay  taxes  on  its  tangible  property  in  Kentucky, 
and  on  its  franchises  granted  in  Kentucky?  It 
is  possible  that  it  may  then  obtain  franchises 
from  both  states,  and  acquire  property  in  both, 
and  exercise  its  franchl^  powers  in  both,  and 
deny  its  duty  to  pay  taxes  to  either.  This 
part  of  defendant's  plea  is  insufiicient.  Again, 
defendant  says  it  was  authorized  and  empow- 
ered to  build  and  operate  its  bridge  by  permis- 
sion and  authority  of  the  congress  of  the 
United  States;  that  congress  prescribed  the  di- 
mensions and  height  of  said  bridge,  and  pro- 
vided that,  when  built,  same  should  be  deemed 
a  post-route;  that  these  were  important  pow- 
ers, franchises,  and  privileges,  without  which 
neither  the  incorporation  of  its  company,  nor 
any  franchise  granted  it  by  the  state  of  Ken- 
tucky, was  of  any  value.  It  affirms  in  its 
brief'  the  right  and"  power  of  the  congress  of 
the  United  States  to  charter  companies,  and  to 
grant  franchises  to  same,  to  build  bridges  over 
any  and  all  navigable  streams  in  the  United 
States,  and  cites  in  support  of  this  contention 
the  case  Lu.rton  v.  ^orth  Ritjer  Bridge  Co.,  re- 
ported 158  U.  S.  525,  38  L.  ed.  808.  It  is  not 
necessary,  in  order  to  the  decision  of  this  case, 
to  quesiion  the  power  claimed,  nor  the  author- 
ity of  the  case  quoted.  The  commonwealth  is 
not  undertaking  in  this  suit  to  impose  or  col- 
lect any  tax  from  defendant  on  any  franchise 
granted  it  by  authority  of  the  United  States, 
and  hence  this  decision  has  no  application. 
The  same  objection  lies  to  this  part  of  the  de- 
fendant's answer  that  is  taken  to  that  part  of 
same  pertaining  to  the  state  of  Indiana;  and 
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that  is  that  defendant  does  not  affirm  (as,  of 
course,  it  could  not  truthfully)  that  it  was  in 
fact  incoi  porated  under  and  by  the  authority 
of  the  United  States,  or  any  act  of  congress, 
or  that  it  built  its  bridge  under  any  such  act 
of  incorporation  or  authority,  not  denying,  as 
before  stated,  its  incorporation  under  and  by 
the  laws  of  Kentucky,  and  not  denying  the 
fact  that  under  and  by  said  act  of  incorporation 
it  was  created  a  body  corporate,  and  from  this 
charter  it  derived  its  powers  to  build,  own,  op- 
erate, and  collect  tolls  on,  said  bridge.  Neither 
does  counsel  for  defendant  properly  distinguish 
between  rights,  powers,  and  franchises  granted 
by  the  slate  of  Kentucky,  under  which  it  built, 
and  today  owns,  this  property,  and  the  duties 
and  burdens  imposed  by  the*  congress  of  the 
United  States,  but  confuses  these  duties  and 
burdens  with  grants,  privileges,  and  franchises 
in  this:  that  while  the  defendant  was  created 
by  the  laws  of  Kentucky,  and  given  the  rights, 
powers,  and  franchises  that  it  enjoys  in  the 
construction  of  this  bridge,  all  that  the  con> 
gress  of  the  United  Slates  undertook  to  do  was 
to  impose  certain  burdens  and  limitations  on 
this  piower,  by  prescribing  certain  rules  and 
regulations  pertaining  to  the  building  of  this 
bridge,  so  that  its  construction  should  in  no 
wise  interfere  with  the  free  navigation  of  the 
open  river.  This  was  quite  legitimate,  and 
altogether  proper,  and  clearly  within  the  power 
and  duty  of  congress.  And  again  congress 
declared  that  this  bridge,  when  so  constructed 
and  built,  should  be  deemed  a  post-route. 
Yet  neither  of  these  thinars  can  in  any  just  or 
appropriate  sense  be  regarded  rights,  powers, 
privileges,  or  franchises^  conferred  by  the  gov- 
ernment of  the  United  States,  but  as  burdens 
impsed  only.  So  this  part  of  the  answer  of 
defendant  was  also  defective  and  wholly  insuf- 
ficient, and  the  court  below  should  have  sus- 
tained the  demurrer  to  the  first  paragraph  of 
same,  embracing  these  items  noticed. 

The  second  parai^raph  of  defendant's  answer 
is  as  follows:  "The  defendant  says  that  its 
bridge  between  the  city  of  Henderson  and  the 
atate  of  Indiana  is  used  entirely  for  transport- 
ing interstate  business, — transporting  passen- 
g;ets  and  freight  between  the  states  of  Indiana 
«nd  Kentucky.  The  defendant  therefore  in- 
sists and  alleges  that  the  imposition  of  a  tax  by 
the  state  of  Kentucky  upon  the  franchise  of 
the  defendant  corporation  is  a  tax  upon  its 
right  to  do  interstate  business,  and  is  an  un- 
lawful burden  upon,  and  an  attempt  upon  the 
part  of  the  state  of  Kentucky  to  regulate  com- 
merce between  the  states,  in  violation  of  that 
provision  of  the  Constitution  of  the  United 
States  which  confers  powers  on  congress  to 
regulate  commerce  between  the  states."  This 
paragraph  again  shows  gross  misapprehension 
■on  the  part  of  defendant  and  its  counsel  of 
the  questions  involved  in  this  case.  This  is  a 
question  only  of  the  right  of  the  state  of  Ken- 
tucky to  levy  and  collect  of  defendant  a  tax 
upon  its  property  owned  and  situated  exclu- 
aively  in  Kentucky,  and  upon  the  value  of  its 
franchise  as  a  corporation,  created  under  and 
by  the  authority  of  the  state  of  Kentucky, 
and  upon  a  business  being  wholly  done  within 
the  borders  and  limits  of  the  state,  and  this  tax, 
to  the  same  extent  precisely  as  that  assessed 
and  levied  on  all  other  corporations  created 
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by  the  laws  of  Kentucky,  situated  and  doing 
business  in  its  jurisdiction.  This  tax  is  only  to 
the  extent  that  the  taxes  of  all  individuals  own- 
ing property  situated  in  Kentucky  may  be  as- 
sessed and  collected,  and  not  a  farthing  more. 
We  are  at  a  loss  to  see  how  this  demand  by  the 
state  of  this  corporation  of  the  same  tax  that  un- 
der the  constitution  and  laws  of  the  slate  must 
he  paid  by  all  other  corporations  has  anything 
to  do^wilh  regulating  commerce  between  the 
states*,  or  how  it  in  any  wise  interferes  with 
the  constitutional  inhibition  of  any  act  of  con- 
gress ever  passed  on  this  subject.  We  appre- 
hend that  neither  under  this  clause  in  reference 
to  the  regulation  of  commerce  between  the 
states,  nor  under  any  other  clause  in  the  con- 
stitution, has  congress  ever  undertaken  to  les- 
sen, impair,  abridge,  or  take  away  the  right  of 
any  state  within  the  federal  union  to  levy  and 
collect  the  same  rate  of  taxes  on  the  property 
of  corporations  and  individuals  situated  and 
resident  within  its  boundary,  though  they  may, 
for  the  time  being,  be  engaged  in  commerce, 
that  it  levies  upon  the  property  of  all  other 
corporations  and  indviduals.  Certain  it  is  that 
congress  has  never  yet  undertaken  to  pass  such 
law;  neither  is  it  probable  that  it  ever  will  un- 
dertake so  to  do,  at  least  while  its  halls  are 
filled  with  representatives  of  the  peonle,  wor- 
thy by  reason  of  their  intelligence  and  charac- 
ter to  fill  such  high  positions.  And  if  such  a 
dangerous  and  destructive  law  should  be 
passed,  what  lawyer  doubts  that  the  courts  of 
the  United  States  would  immediately  declare 
it  null  and  void,  as  at  once  destroying  the  sov- 
ereign power  of  the  states  on  this  subject  of 
taxation.    This  defendant  company  is  not  en- 

faged  in  commerce  or  transportation  at  all. 
t  has  no  authority  or  power  or  franchise  to 
engage  in  commerce  or  transportation.  It  was 
simply  authorized  to  build  this  bridge,  and, 
when  built,  then  the  railroads  that  may  be  en- 
gaged in  transportation,  and  so  indirectly  en- 
gaged in  commerce,  may  transport  merchan- 
dise and  passengers  over  its  structure,  in 
consideration  of  a  reasonable  rate  of  toll  for  so 
doing.  This  is  all;  nothing  more.  This  de- 
fendant, rtie  Henderson  Bridge  Company,  is 
no  more,  in  fact  not  as  much,  engaged  in  com^ 
roerce  between  the  states  as  each  and  every 
railroad  in  the  United  States  that  anywhere  on 
its  line  may  cross  from  one  state  into  another, 
conveying  freight  and  passengers.  And  if, 
under  this  pretense,  this  bridge  company  can 
be  rightfully  and  lawfully  excused  from  the 
payment  of  its  lawful  taxes  to  the  slate  of  Ken- 
tucky, assessed  and  levied,  as  we  will  hereafter 
demonstrate,  at  the  same  rate,  and  estimated  in 
the  same  mode  or  manner,  as  that  of  all  other 
taxes  on  corporations,  then  under  the  same 
pretext  can  the  property  of  every  railroad  of 
the  United  States,  whose  line  at  any  place  ex- 
tends from  one  slate  into  another,  and  who  is 
thus  necessarily  engaged  in  transporting  freight 
and  passengers  from  one  state  into  another,  be 
likewise  exempted  from  taxation.  We  deem 
this  proposition  incontrovertible,  and  simply  to 
stale  it  is  to  show  the  utter  bhallownt\ss  and 
fallacy  of  the  pretext  by  and  under  which  this 
defendant  corporation  seeks  to  shield  and  pro- 
tect itself  from  its  just  and  lawful  share  of  the 
public  burden.  In  this  case  the  property  up- 
on which  this  tax  has  been  assessed,  being  only 
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that  portion  of  its  structure  that  extends  to  the 
low-water  mark  on  the  north  side  of  the  Ohio 
river,  is  as  much  within  the  territorial  limits 
of  the  state  of  Kentucky  as  if  it  were  situated  at 
the  geographical  center  of  the  state,  and,  being 
so  situated,  is  subject  to  the  authority  and  law- 
ful jurisdiction  of  the  state  to  same  extent  as 
any  other  piece  of  property  in  the  limits  of  the 
state,  subject  only  to  the  constitutional  inhibi- 
tion that  It  shall  in  no  wise  obstruct  the  jiavi- 
gation  of  said  stream.  The  true  line  was 
fixed  by  the  original  compact  between  Virginia 
and  the  federal  government,  whereby  Virginia 
under  her  right  to  all  territory  north  of  the 
Ohio  was  extended  to  low- water  mark  on  the 
north  side  of  said  stream.  And  this  has  al- 
ways been  recognized  by  both  the  states  bor- 
dering on  this  stream,  as  well  as  by  the  federal 
government  It  has  never  been  questioned. 
This  line, — low- water  mark  on  the  north  side 
of  the  Ohio  river,— like  all  other  lines  consid- 
ered with  reference  to  mathematical  accuracy, 
has  no  element  of  width  or  space.  It  is  as 
clearly  and  as  sharply  defined  by  its  own  terms 
as  the  lines  between  Indiana  and  Illinois  or 
Ohio  and  Michigan.  This  court  has  never 
questioned  the  right  or  the  power  of  congress 
to  regulate  commerce  between  the  states  in  any 
and  every  legitimate  wav  and  manner,  and  yet 
it  confesses  it  has  but  httle  patience  with  the 
many  unwarrantable  and  indefensible  demands 
constantly  being  presented  in  this  court,  tor- 
turing and  perverting  this  right  into  a  protec- 
tion for  many  derelictions  of  public  duty. 
We  believe,  however,  this  is  the  first  time  that 
this  power  has  been  appealed  to  to  destroy  the 
right  of  taxation  bv  the  state  of  property'situ- 
ated  within  its  territorial  limits.  The  demur- 
rer filed  by  the  commonwealth  to  this  paragraph 
of  the  answer  was  properly  sustained  by  the 
court  below. 

The  only  remaining  questions  are  as  to  the 
value  of  the  franchise  of  the  defendant  cor- 
poration, and  the  mode  and  manner  of  assess- 
ing the  same;  these  questions  being  presented 
(rather  in  an  argumentative  way)  by  the  third 
paragraph  of  defendant's  answer.  To  show 
that  the  value  of  the  franchise  as  fiied  by  the 
board  of  valuation  and  assessment,  viz.  $865,- 
157.46,  is  too  high,  and  that  the  mode  of  ascer- 
tainment adopted  was  erroneous,  the  defend- 
ant relies  chiefly  on  this  clause  in  the  4079th 
section  of  the  Kentucky  Statutes:  "That  said 
board  from  said  statement  [referring  to  a  sworn 
statement  required  to  be  made  by  the  presi- 
dent of  the  company]  and  from  such  other 
evidence  as  said  board  may  have  if  such  cor- 
poration, company,  or  association  be  organized 
under  the  laws  of  this  state,  shall  fix  the  value 
of  the  capita]  stock  of  the  corporation,  com- 
pany,or  association  as  provided  in  the  next  suc- 
ceeding section,  and  from  the  amount  thus 
fixed  shall  deduct  the  assessed  value  of  all 
tangible  property  assessed  in  this  state  or  in 
the  counties  where  situated.  The  remainder 
thus  found  shall  be  the  value  of  its  corporate 
franchise,  subject  to  taxation  as  aforesaid." 
The  next  section,  pursuing  substantially  the 
same  lines  of  procedure,  applies  to  corpora- 
tions or/rmized  under  the  laws  of  other  states, 
and  having  property  and  doing  business  in  this 
state,  as  well  as  in  other  states,  provides  tor  an 
assessment  and  an  apportionment,  and,  as  to 
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the  merits  of  this  controversy,  w  ^^^^SnHa^t's- 
And,  ixy  speak  more  definitely  of  defenclania^ 
contention,  it  depends  on  <he  fa^J^'^f^^-Jr 
given  to  the  words  '^capital  stock  of  tbe  corp^ 
Fation,"  found  in  the  section  quoted  f^^^^ 
word  -stock"  we  find  used  by  legislatures  and 
by  different  juridical  writers  a°d  courts  in  sev-^ 

eral  diflferent  senses.X^^  ^^^^^   *^^  ^  h  hv  the 
meaning  must  generally^e  detennined  Dv  ine 

matters  in  hand,  the  t&ingijn  the  n^»°<V^f„*^^ 
legislator  or  the  court,  theVo^^xt  a^  T^^^^f/ 
the  clause  wherein   it  may\>^   V^JJPfLir  r«M>r>* 
Lowell,  in  his  work  on  Transfek  of  ?tocK  ^sec 
tion  4),  says:     "Stock  has  been  ^^V^^IL^h  vfn 
ignated  as  'the  sum  of  aU  the  rigl^^^gn 
lies  of  the  shareholder.'    Again,  J^£r7o\  the 
used  to  denote  (1)  the  capital  stock^^i~' .  ..^. 
shares  of  slock  or  of  the  stockholders,  a^vAj^ 
as  being  applied  so  as  to  include  both.     ^'^♦hA 
the  term  'capital  stock*  generally  means^ 
fund  or  property  put  in  or  subscri'bed  by  mea 
bers  of  the  corporate  body,  yet  it  may  meai] 
tbe  capita]  put  in.  and  the  accumulations  of 
same,  not  distributed  as  dividends  or  profits. 
Again,  it  is  said  that  tbe  value  of  tbe  capital 
Stock  is  measured  by  that  of  the   corporato 
properly.     An  interesting  description  of  this 
terra  * 'stock"  or  '^capital  stock,"  and  what  it 
may  mean,  is  found  in  case  of  People  v.  Cole- 
man,  126  N.  Y.  488,  12  L.  R.  A.  762.      We 
make  the  following  extracts:     "The  capital 
stock  of  a  company  is  one  thing,  and  that  of 
the  shareholders  is  another,  and  a  different, 
thing.     That  of  the  company  is  simply   its^ 
capital  existing  in  money  or  projjerty  or  both, 
while  that  of  the  shareholders  is  representa- 
tive, not  merely  of  that  existing  and  tangible 
capital,  but  also  of  surplus,  of  dividend-earn- 
ing power  of  franchise,  and  the  good-will  of  an^ 
established    and    prosperous   business.      The^ 
capital  stock  of  the  company  is  owned   and 
held  by  the  company  in  its  corporate  charac- 
ter.    The  capital  stock  of  the   stockholders^ 
they  own  and  hold  in  different  proportions  as 
individuals.    The  one  belongs  to  the  corpora- 
tion, the  other  to  the  corporators.     The\iran~ 
chise  of  the  company,  which  may  be  deeljied. 
its  business  opportunity^  and  capacity,  is  \he 
property  of  the  corporation,  but  constitutes  Bo 
part  or  element  of  the  capital  stock,  while  tn^ 
same  franchise  does  enter  into  and  form  a  part4 
and  a  very  essential  part,  of  the  shareholders^ 
capital  stock.     While  the  nominal  or  par  value  1 
of  the  capital  stock  and  of  tbe  share  stock  is 
the  same,  the  actual  value  is  often  widely  dif- 
ferent.   The  capital  stock  of    the  company 
may  be  wholly  in  cash  or  in  property  or  both, 
which   may  be  counted  and  valued.     It  may 
have,  in  addition,  a  surplus  consisting  of  some- 
accumulated  and  reserved  fund,  or  of  undi- 
vided profits,  or  both;  but  that  surplus  is  no  t)art 
of  the  company's  capital  stock.     .     .     .     But 
that  surplus  does  enter  into  and  form  part  of 
the  share  stock,  for  that  represents  and  absorbs 
into  its  own  value  surplus  as  well  as  capital, 
and  the  franchise  in  addition:  so  that  the  prop- 
erty of  every  company  may  consist  of  three 
separate  and  distinct  things,* which  are  its  capi- 
tal stock,  its  surplus,  and  its  franchise:  but 
these  three  things,  several  in  the  ownership  of 
the  company,  are  united  in  the  ownership  of 
the  shareholders.     The  share  of  stock  covers,, 
embraces,  represents  all  three  in  their  totality^ 
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for  it  is  a  business  photograph  of  all  the  cor- 
porate possessions  and  possibilities."  In  this 
-case,  while  it  is  apparent  that  the  court  uses 
the  term  "capital  stock"  of  the  company  or 
corporation  in  its  most  limited  sense,  it  jet 
makes  it  clear  that  the  corporation,  the  com- 
pany, in  its  property  rights,  represents  and  em- 
braces both  capital  stock,  strictly  so  speaking, 
the  tangible  property  owned  by  the  company 
as  well,  the  surplus,  undivided  earnings,  if 
any,  and  the  franchise;  and  while  that  court 
describes  the  shares  of  stock  owned  by  the 
several  individual  members  of  the  corporation 
as  representing  in  interest  and  value  all  these 
things,  yet  the  same  things  all  combined  con- 
stitute and  are  the  property  of  the  corporation 
or  company.  So,  again,  we  find  it  said  by  a 
New  York  court  in  Barry  v.  MerchanU  &- 
change  Co,,  1  Sandf.  Ch.  307,  7  L.  ed.  340. 
**that  the  corporation  is  not  limited  in  its  own- 
ership of  property  by  the  amount  fixed  as  its 
capital  stock."  Again,  Mr.  Cook,  in  his  work 
on  Stock  &  Stockholders  (section  9),  savs: 
"That  while  capital  stock  is  to  be  clearly  dis- 
tinguished from  the  amount  of  property  owned 
by  the  corporation,  yet  occasionally  it  happens 
that  under  the  terms  of  statutes  relating  to 
taxation,  which  have  been  drawn  without  re- 
gard to  the  technical  meaning  of  the  words, 
the  courts  will  construe  the  capital  stock  to 
mean  all  the  actual  property  of  the  corpora- 
lion;  but  this  is  for  the  purpose  of  carrying 
out  the  meaning  of  the  statute,  and  is  not  the 
real  meaning  of  the  term."  Again,  it  is  said 
-that  the  property  of  a  corporation  may  em- 
brace not  only  the  property  contributed  by  the 
8tockholders,'but  that  otherwise  obtained  by.it 
under  its  charter.  See  Williams  v.  Western  U, 
TeUg.  Co,  98  N.  Y.  162. 

Thus  we  see  what  a  varied  meaning  this 
term  * 'capital  stock"  majr  have.  So  that  it  be- 
-  comes  necessary  to  examine  and  see  what  was 
the  object  and  meaning  of  the  legislature  when 
using  this  term  in  the  clause  oefore  t]uoted 
from  section  4079  of  our  Statutes.  In  this  ex- 
amination it  becomes  important  to  notice  those 
clauses  of  the  constitution  in  reference  to  re- 
venue and  taxation,  and  see  what  was  contem- 
plated and  enjoined  by  that  instrument  in  re- 
ference to  taxation.  Section  172  provides: 
•*That  all  property  not  exempt  from  taxation, 
by  this  constitution,  shall  be  assessed  at  its 
fair  cash  value,  estimated  at  the  price  it  would 
bring  at  a  fair  voluntary  sale.  .  .  ."  Sec- 
tion 174  provides:  "That  all  property  whether 
owned  by  natural  persons  or  by  corporations, 
shall  be  taxed  in  proportion  to  its  value,  unless 
exempted  by  this  constitution,  and  all  corpo- 
rate pro{)erty  shall  pay  the  same  rate  of  taxation 
paid  by  individual  property.  Nothing  in  this 
constitution  shall  be  construed  to  prevent 
the  general  assembly  from  providing  for 
taxation,  based  on  income,  licenses,  or  fran- 
chises." Thus  it  is  manifest  that  what  the 
constitution  intended  to  be  taxed  was  prop 
erty,— all  property;  and.  as  to  corporations, 
not  only  all  tangible  property,  but  that  it  in- 
tended to  leave  the  legislature  of  the  state  free 
to  tax  the  franchise  of  corporations  if  it  so  de- 
sired ;  that  the  property  of  a  corporation  should 
be  taxed  as  the  property  of  an  individual.  It 
will  be  observed  that  in  these  several  sections 
quoted  "capital  stock,"  "stock,"  and  "shares 
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of  stock"  are  not  mentioned  as  being  appropri- 
ate terms  to  designate  the  subjects  of  taxation, 
but  it  says  "property,"  "all  property,"  etc.,  so 
that  there  might  be  no  confusion  as  to  what 
that  instrument  intended.  Neither  is  there 
any  reason  to  suspect  that  the  legislature  did 
not  understand  the  language  and  meaning  of 
the  constitution  when  it  came  to  frame  the  rev- 
enue laws  of  the  state  under  it  now  under 
consideration.  Neither  is  there  reason  to  sus- 
pect that  it  did  not  intend  and  endeavor  in 
good  faith  to  carry  into  eflfect  the  intent  and 
meaning  of  the  constitution.  So  that  we  may 
safely  interpret  all  words  and  phrases  (of 
doubtful  and  uncertain  meaning)  in  accord- 
ance with  and  so  as  to  effectuate  and  carry  out 
that  intent. 

We  find  that  the  legislature,  in  framing  the 
first  revenue  law  under  this  new  constitution, 
declared  that  all  property,  both  real  and  per- 
sonal, should  be  assessed  for  taxation  at  its  fair 
cash  value  at  a  fair  voluntary  sale,  etc.  We 
find  that  by  section  4020  the  legislature  for  the 
purposes  of  taxation  of  corporations  divided 
their  property  into  tangible  and  intangible, 
leaving  the  tangible  to  be  assessed  by  the  offi- 
cer of  the  county  where  the  same  was  situated; 
but  as  to  the  intangible  (which  term  was  used 
as  synonymous  with  "franchise")  directed  that 
that  should  be  valued  and  taxed  as  provided  in 
section  4077.  We  find  by  section  4077  that 
"every  railway  company  or  corporation,  .  .  . 
bridge  company,  ...  as  also  every  other 
corporation,  company,  or  association  having  or 
exercising  any  special  or  exclusive  privilege  or 
franchise,  not  allowed  by  law  to  natural  per- 
sons, or  performing  any  public  service,  shall, 
in  addition  to  the  other  taxes  imposed  on  it  by 
law.  annually  pay  a  tax  on  its  franchise  to  the 
state,  and  a  local  tax  thereon  to  the  county,  in- 
corporated city,  town,  and  taxing  district  where 
its  franchise  may  be  exercised."  The  auditor, 
treasurer,  and  secretary  of  slate  are  created  a 
board  of  valuation  and  assessment  for  fixing 
the  value  of  said  franchise.  They  are  to  de- 
signate when  this  tax  shall  be  payable,  and  to 
apportion  same,  when  more  than  one  jurisdic- 
tion may  be  entitled  to  a  share  of  such  tax. 
Section  4078  gives  some  general  directions  as 
to  how  this  board  of  valuation  and  assessment 
shall  proceed  to  determine  the  value  of  this 
franchise  which  is  to  be  taxed.  It  provides 
that  the  president  or  chief  officer  of  such  cor- 
poration shall,  between  the  15th  day  of  Septem- 
ber and  the  1st  day  of  October,  annually,  make 
n  statement  under  oath,  showing  the  following 
facts,  viz.:  The  name,  place  oi  business,  kind 
of  business,  etc.,  engaged  in;  the  amount  of 
capital  stock,  preferred  and  common;  the  num- 
ber of  shares  of  each;  the  amount  of  stock  paid 
up;  the  par  and  real  value  thereof;  the  highest 
price  at  which  such  stock  was  sold  at  a  bona 
fide  sale  within  twelve  months  before  the  15th 
day  of  September  of  the  year  when  the  state- 
ment is  made;  the  amount  of  surplus  fund  and 
undivided  profits,  and  the  value  of  all  other 
assets;  the  total  amount  of  indebtedness  as 
principal;  the  amount  of  gross  or  [and]  net 
earnings  or  income,  including  interest  on  in- 
vestments and  incomes  from  all  other  sources, 
within  twelve  months  preceding  the  time  of 
making  the  statement;  the  amount  and  kind  of 
tangible  property  in  this  state,  and  where  sit- 
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uated,  assessed,  or  liable  to  assessment  in  this 
state,  and  the  fair  cash  value  thereof,  estimated 
at  the  price  it  would  bring  at  a  fair  voluntary 
sale;  and  such  other  facts  as  the  auditor  may 
require, — all  this  indicating  as  clearly  as  it  is 
possible  for  language  to  indicate  that  the  ob 
ject  of  the  legislature  was  that  the  board  of 
valuation  and  assessment  should  thus  be  able 
to  form  a  correct  estimate  of  the  value  of  the 
entire  property  of  the  company  or  corporation 
whose  case  they  were  investigating.  Then  fol- 
lows the  clause  in  section  4079,  before  quoted, 
requiring  the  board,  from  the  statement,  and 
from  all  evidence  before  it.  to  proceed  to  lix 
the  value  of  the  capital  stock  (meaning  the  en- 
tire property)  of  the  company  or  corporation, 
and  that  from  the  amount  thus  fixed  they  shall 
deduct  the  assessed  value  of  the  tangible  prop- 
erty of  the  company  or  corporation  assessed  in 
thestateorin  the  county  where  situated.and  that 
the  Iralance  thus  found  should  be  the  value  of 
the  corporate  franchise  subject  to  taxation  as 
aforesaid.  So  that  the  question  returns.  Did 
the  legislature  mean  by  the  expression  **capi- 
tal  stock"  only  the  amount  of  money  that  may 
have  been  paid  in  by  the  stockholders,  or  did 
it  mean  to  embrace  and  include  by  that  term 
the  entire  property,  of  every  kind  and  descrip- 
tion, tangible  and  intangible,  embracing  not 
only  capital  stock  originally  paid,  but  all  prop 
erty  afterwards  acquired  and  then  owned  by 
the  company,  as  well  as  any  surplus  undivided 
profits  then  on  hand,  and  all  other  assets,  as 
well  as  its  franchise? 

In  the  light  of  the  foregoing  provisions  of 
the  constitution,  and  of  the  act  of  the  legisla- 
ture, and  of  the  instructions  given  to  the  board 
of  valuation  and  assessment,  and  of  the  sworn 
statement  demanded  of  the  president  of  the 
company,  on  which,  with  other  testimony,  to 
make  this  valuation,  we  are  constrained  to  say 
that  by  this  term  * 'capital  slock"  the  legislature 
meant  to  include  the  entire  property,  real  and 
personal,  tangible  and  intangible,  assets  on 
band,  and  its  franchise  as  well;  and  that,  when 
so  embraced  and  construed  and  valued  as  an 
entirety,  then  to  take  off  the  tangible  property 
already  assessed,  and  that  the  net  balance  will 
show  and  shall  be  the  value  of  the  franchise  to 
be  taxed  under  section  4077.  This  was  the 
construction  given  to  these  several  clauses  by 
the  board  of  valuation  and  assessment,  and  we 
entertain  no  doubt  of  its  correctness.  All  the 
property  of  the  corporation  cannot  be  taxed  in 
any  other  way.  The  total  value  of  the  property 
of  this  corporation  was  thus  fixed  at  $2,900,000, 
and  the  evidence  in  the  record  abundantly  sup- 
ports the  correctness  of  this  estimate.  While 
it  is  true  that  the  technical  capital  stock  of  the 
company  was  based  on  $1,000,000,  yet  under 
their  charter  they  were  authorized  to  borrow 
money  and  issue  bonds  in  aid  of  the  enterprise 
for  which  they  were  incorporated,  and  they 
did  issue  $2,0()0.000  in  bonds,  and  put  the  pro- 
ceeds of  these  bonds,  combining  same  with  the 
$1,000,000  capital  stock,  in  the  building  of 
their  bridge  and  its  approaches,  so  that  they 
had  invested  in  said  enterprise  not  only  the 
$1,000,000  stock,  but  proceeds  of  the  $2,000,000 
in  bonds;  and  the  evidence  shows  the  properly 
in  its  entirety  is  worth  what  it  cost.  But 
defendants  argue  that  they  should  not  be  taxed 
on  the  debt  that  they  owe.  They  are  not  so 
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taxed.     Of  course,  a  debt  cannot  be  made  the 
subject  of  taxation  as  against  the  one   who 
owes  it.    But,  on  the  other  hand,  neither  can 
an  outstanding  debt  be  deducted  from  the  value 
of  any  properly  in  assessing  same  tor  taxation. 
It  cannot  be  done  in  behalf  of  an  individual;  is 
never  done;  and  when  the  constitution  requires 
that  the  property  (not  stock  or  capital  stock, 
but  property)  of  all  corporations  must  be  taxed 
in  the  same  manner  as  the  property  of  an  in- 
dividual, then  it  is  manifest  that  neither  can  a 
corporation,  in  an  assessment  of  its  property 
for  taxation,  obtain  any  credit  for  any  debt  that 
it  may  owe.     This  proposition  we  think  abso- 
lutely clear.    Furthermore,  the  board  of  valu- 
ation and  assessment,  following  out  the  line 
claimed  by  defendant,  after  determining  the 
value  of  the  entire  property  of  the  defendant, 
fixing  same  at  $2,900,000,  deducted  from  this 
amount  the  value  of  said  property,  including 
the  railroad  and  that  portion  of  the  bridge 
proper  situated  beyond  or  north  of  low- water 
mark,  as  shown  by  the  evidence,  and  leaving 
as  the  value  of  the  property  in  Kentucky  the 
sum  of  $1,514,893;  and  this  was  then  appor- 
tioned by  deducting  the  value  of  the  tangible 
property  listed    in   Henderson    countv,   viz., 
$649,785.54,  and  leaving  $865,157.46  as  the 
value  of  the  franchise  of  defendant  to  be  taxed 
under  this  proceeding.     These  valuations  are 
clearly  within  the  evidence  as  shown  by  the 
record.     It  is  supported  by  the  sworn  statement 
of  the  president  of  the  company  (after  correct- 
ing all  mistakes  in  same).    It  may  also  be  ob- 
served in  the  simple  fact  that  the  market  value 
of  the  stock  of  the  company  is  in  the  aggregate 
$900,000,  when  we  know  that  the  bonds  taking 
precedence  of  the  slock  in  the  sura  of  $2,000,000 
must  be  good,  otherwise  the  stock  could  have 
no  value,  and  thus  that  the  property  and  fran- 
chise must  be  worth  the  $2,900,000.     Again, 
it  is  shown  that  the  annual  gross  income  for 
the  year  preceding  this  valuation  was  $217,- 
072.21. — enough   to   pay  an   annual   interest 
on  both  bonds  and  stock  of  more  than  7  per 
cent,— or,  making  another  estimate,  this  $217,- 
072  would   pay  an    annual    interest  on  the 
value  of  the  tangible  property  as  taxed  in 
Indiana  and  given  in  to  the  county  of  Hender- 
son of  nearly  17  per  cent.     So  that  the  large 
earning  capacity  of  this  property,  based  on  its 
tangible  value  only,  authorizes  us  to  assume 
that  it  lies  in  its  franchise,  which  is  the  right 
to  charge  tolls  on  every  locomotive,  freight  and 
passenger  car,  ton  of   freight,  and  passenger 
that  passes  over  its  road.     And  this  rate  of  toll 
is  practically,  up  to  this  time,  in  the  discretion 
of  the  company,  the  legislature  not  having 
undertaken  to  limit  or  control  the  same,  and 
make  same  reasonable.     But  it  is  insisted  by 
counsel  in  argument  that  the  stale  of  Kentucky 
has  no  right  to  tax  the  franchise  granted  by  it 
to  this  company,  and  they  rely  upon  the  au- 
thority of  the  case  of  Cali}ornia  v.  PaeifU  /?. 
Cos.,  127  U.  S.  40,  82 L.  ed.  157.  2  Inters.  Com. 
Rep.   158.     We  have  examined  these  cases, 
and  find  that  the  facts  upon  which  they  are 
made  to  turn  (the  very  foundation  of  the  de- 
cision) are  totally  dissimilar  and  unlike  the 
facts  in  this  case,  and,  consequently,  that  how- 
ever sound  and  correct  the  law  announced  in 
those  cases  may  be  (and  we  do  not  question  it), 
it  has  no  application  to  this  case.    Counsel  for 
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appclUnts  copy  some  two  pages  of  that  decision 
itflo  their  brief,  showing  that  the  federal  courts 
refused  to  allow  the  state  of  California  to  tax 
the  franchise  of  said  railroad  companies.  The 
court,  after  devoting  many  pages  of  that  de- 
cision to  a  recital  of  the  facts  of  the  cases 
before  it  as  found  by  the  court  below,  and  as 
the  conclusion  of  fact  on  which  the  decision 
is  made  to  turn,  says:  "That  if,  therefore,  the 
Central  Pacific  Itailroad  Company  is  not  a 
federal  corporation,  its  most  important  fran- 
chises (including  that  of  constructing  a  railroad 
from  the  Pacific  Ocean  to  Ogden  City)  were 
conferred  upon  it  by  congress."  Hence  the 
court  properly  concluded  that,  the  franchise  of 
the  road  being  incorporated  and  granted  by  the 
federal  government,  was  not  subject  to  taxation 
by  the  state  of  California,— a  slate  of  case 
wholly  different  from  this  case,  as  before 
shown  in  this  opinion.  Mr.  Morawetz,  in  his 
work  on  Corporations  (section  929),  speaking 
of  franchises  and  their  value,  says:  "Care 
must  be  taken  to  distinguish  between  the  dif- 
ferent meanings  of  the  word  'value/  One 
meaning  of  the  word  is  'price,'  or  the  'amount 
for  whifth  a  thing  can  be  sold."  In  this  sense 
franchises  have  clearly  no  value  whatever, 
because  by  their  nature  they  are  not  transfera- 
ble. They  cannot  be  sold  or  leased  or  mort- 
niged,  nor  can  they  be  taken  under  execution. 
On  the  other  hand,  franchises  clearly  have  a 
value  if  the  word  'value'  is  used  to  signify  the 
advantage  derived  from  their  possession;  or,  in 
other  words,  their  utility.  The  value  of  a 
franchise,  using  the  word  'value'  in  this  sense, 
would  not  be  measured  by  the  cost  or  difl9culty 
of  obtaining  the  franchise,  or  by  its  exclusive 
character,  but  by  the  benefit  derived  from  its 
possession."  Thus  the  value  of  the  franchise 
in  this  case  aptly  illustrates  the  meaning  of  the 
author.  It  should  be  further  said  that  the 
findings  in  this  board  of  valuation  and  assess- 
ment partake  of  a  judicial  nature.  The  de- 
fendant had  its  day  in  court.  It  did  appear, 
on  notice,  before  that  board,  and  on  evidence 
made  its  defense,  and  on  this  hearing  that 
board  rendered  its  decision  in  fixing  the  value 


of  the  franchise  of  defendant,  granted  by  au- 
thorit}'  of  the  state  of  Kentucky.  And  this 
finding,  if  not  conclusive,  is  entitled  to  a  very 
high  degree  of  consideration  and  authority, 
and  it  should  not  be  lightly  set  aside  or  disre- 
garded by  the  courts,  unless  the  board  pro- 
ceeded upon  an  erroneous  principle,  or  adopted 
an  improper  mode  or  manner  of  estimating 
the  value  of  the  franchise^  or  unless  fraud  is 
charged  and  shown  to  exist.  It  is  not  contem- 
plate by  the  law  that  every  corporation,  com- 
pany, or  association  operating  under  and  en- 
joying a  franchise  from  the  state  should,  simply 
by  denying  the  correctness  of  the  valuation 
placed  on  its  franchise  by  this  board,  put  again 
the  whole  thing  in  issue,  and  have  same  reheard 
and  adjudicated  by  the  courts.  It  would  be 
an  inefficient  system  of  revenue  for  the  slate  if 
its  just  taxes  against  every  such  corporation, 
company,  or  association  could  only  be  collected 
at  the  end  of  a  separate  lawsuit  against  each. 
We  have  thus  gone  into  the  merits  of  this  case 
at  some  length,  knowing  the  importance  of  a 
correct  interpretation  of  our  existing  revenue 
laws  with  reference  to  the  taxation  of  the 
franchise  of  all  corporations,  companies,  and 
associations  operating  under  and  enjoying  the 
benefits  of  the  same  conferred  by  this  state. 
The  court  below  disregarded  the  finding  of  the 
board  of  valuation  and  assessment  as  to  the 
value  fixed  on  the  franchise  of  this  defendant 
company,  supported  as  it  was  by  the  only  other 
evidence  introduced  on  the  trial  of  the  cause, 
and  fixed  the  valuation  of  said  franchise  for 
the  purpose  of  taxation  at  the  sum  of  $140,000 
only,  and  rendering  judgment  for  the  com- 
monwealth on  that  basis  (at  42^  cents  on  the  . 
$100  value  of  same,  as  fixed  by  law)  for  the 
sum  of  $595.  From  that  judgment  both  par- 
ties appealed. 

Thai  judgment  icds  erroneous,  and  on  the  ap- 
peal of  the  Commonwealth  it  is  reversed,  hut  af- 
firm^ mi  the  appeal  of  the  Henderson  Bridge 
Company,  It  is  now  ordered  that  same  be  set 
aside  and  held  for  naught,  and  this  cause  is  re- 
manded for  further  proceedings  consistent  with, 
this  opinion. 


ILLINOIS  SUPREME  COURT. 


William  E.  RITCHIE,  Plff,  in  Err., 

V. 

PEOPLE  of  the  State  of  Illinois. 
(IM  111.  96.) 

1.  A  statnte  providing  that  no  female 
shall  be  employed  in  any  factory  or  work- 
shop more  than  eight  hours  in  any  one  day  or 
iorty-elght  hours  in  any  one  week  prohibits  both 
the  employer  and  employ^  from  eutering  Into  a 
ooDtraotof  employment  for  a  greater  time  and 
restricts  their  right  to  contract  with  each  other 
with  reference  to  the  hours  of  Ialx>r. 

8.  The  privilegre  of  contracting  is  both  a 
liberty  and  a  property  right  of  which  one  cannot 
be  deprived  without  due  process  of  law. 

Note.— As  to  constitutiooallty  of   statutes  re- 
strictlDK  contracts  and  business,  see  note  to  State 
T.  Loomts  (Mo.)  21  L.  K.  A.  789. 
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3.  Theri^htto  labor  or  employ  labor 

and  make  contracts  in  respect  thereto  upon  such 
terms  as  may  be  agrreed  upon  is  included  in  the 
guaranty  of  Const.,  art.  2,  S  2,  that  no  person 
shall  be  deprived  of  life,  liberty,  or  property 
without  due  pnicess  of  law. 

4.  While  the  ri^ht  to  contract  mmy  be 
subject  to  limitations  growing  out  of  the 
duties  which  the  individual  owes  to  society,  the 
public,  or  the  government,  the  power  of  the  legis- 
lature to  limit  such  right  must  rest  upon  some 
reasonable  basis  and  cannot  be  arbitrarily  exer- 
cised. 

6.  A  statute  entitled  "An  act  to  regu- 
late the  manuflBiCture  of  clothing,  wear- 
ing apparel,  and  other  articles,  etc.,"  and 
providing  in  its  body  that  no  female  shall  be 
employed  in  any  factory  or  workshop  more  than 
eight  hours  a  day,  will  embrace  only  employment 
in  the  manufacture  of  articles  of  the  same  kind 
as  those  expressly  enumerated. 
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6.  A  statute  prohibiting^  the  employ- 
ment of  females  in  any  factory  or  workshop 
for  more  than  eight  hours  a  day  is  unoonstitu- 
tionaJ  as  partial  and  disoriminatinir  in  its  char- 
acter whether  applying  only  to  manufacturers  of 
wearinir  apparel  and  like  articles  or  as  applying 
to  manufacturers  of  all  kinds  of  products. 

7.  A  statute  prohibitinc^  the  employ- 
ment of  females  in  any  factory  or  work- 
shop more  than  eight  hours  a  day  is  unconstitu- 
tional as  a  purely  arbitrary  restriction  upon  the 
fundamental  right  of  the  citizen  to  control  his  or 
her  own  time  and  faculties,  and  a  substitution  of 
the  legislative  Judgment  for  that  of  the  employer 
and  em  ploy  6  in  a  matter  about  which  they  are 
competent  to  agree  with  each  other. 

8.  The  le^lature  in  undertaMn^  to 
impose  an  unreasonable  and  unneces- 
sary burden  upon  any  one  citizen  or  class  of 
citizens  transcends  the  authority  intrusted  to  it 
by  the  constitution  although  it  Imposes  the  same 
burden  upon  all  other  citizens  or  class  of  citizens. 

9.  The  ri^ht  to  make  contracts  is  in- 
herent and  inalienable  under  Const.,  art. 
2,  S 1,  declaring  that  all  men  are  by  nature  free 
and  Independent  and  have  certain  inherent  and 
inalienable  rights  among  which  are  life,  liberty, 
and  the  pursuit  of  happiness,  and  any  attempt  to 
unreasonably  abridge  it  is  unconstitutional. 

10.  The  police  power  of  the  state  is  that 
power  which  enables  it  to  promote  the  health, 
comfort,  safety,  and  welfare  of  society. 

11.  Statutes  passed  in  pursuance  of  the 
police  power  of  the  state  munt  not 
conflict  with  the  constitution  and  must 
have  some  relation  to  the  end  sought  to  be  ac- 
complished, and  where  their  ostensible  object  is 
to  secure  the  public  comfort,  welfare,  or  safety 
they  must  appear  to  be  adapted  to  that  end  and 
cannot  invade  the  rights  of  person  and  property 
under  the  guise  of  a  police  regulation  where  they 
are  not  such  in  fact. 

18,  It  is  the  province  of  the  courts  to 
determine  whether  a  statute  purporting  to  be 
an  exercise  of  the  police  power  of  the  state,  but 
taking  away  the  property  of  a  citizen  or  Inter- 
fering with  his  personal  liberty,  is  an  appropriate 
measure  for  the  promotion  of  the  comfort, 
safety,  and  welfare  of  society. 

18.  A  statute  prohibitinfir  the  employ- 
ment of  women  in  factories  or  work- 
shops for  more  than  ^Lght  hours  a  day 
dinnot  be  sustained  as  a  police  regulation  for  the 
promotion  of  the  public  health,  on  the  ground 
that  it  is  designed  to  protect  women  on  account 
of  their  sex  and  physique,  as  sex  is  no  bar  under 
the  Illinois  constitution  or  laws  to  the  right  to 
contract,  and  the  mere  fact  of  sex  will  not  justify 
the  exercise  of  the  police  power  for  the  purpose 
of  limiting  the  exercise  of  such  rights  by  a  wo- 
man, unless  there  is  some  fair.  Just,  and  reason- 
able connection  between  such  limitation  and  the 
public  health,  safety,  or  welfare,  and  there  Is  no 
reasonable  ground  why*  woman  should  be  de- 
prived of  the  right  to  determine  for  herself  how 
many  hours  during  each  day  she  can  and  may 
work  in  an  employment  conceded  to  be  lawful  in 
itself  and  suitable  for  her  to  engage  in,  even  if 
the  police  power  can  be  exercised  to  prevent  in- 
Jury  to  the  individual  engaged  In  a  particular 
calling. 

14.  A  statute  containinflf  two  distinct 
sulijects  both  of  which  are  expressed  In  the 
title  is  wholly  void  under  Const.,  art.  4, 1 13,  de- 
claring that  no  act  shall  embrace  more  than  one 
subject  and  that  shall  be  expressed  in  the  title; 
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but  if  any  subject  be  embraced  which  is  not  ex- 
pressed In  the  title  the  act  Is  void  only  as  to  so 
much  thereof  as  shall  not  be  expressed. 

1 5.  Factory  inspectors  provided  for  In  Act 
June  17, 1886,  are  state  oflBcers  or  officers  of  the 
government  within  the  provision  of  Const.,  art.  4, 
f  16,  providing  that  bills  making  appropriations 
for  the  pay  of  members  and  officers  of  the  gen- 
eral assembly  and  for  the  salaries  of  the  officers 
of  the  government  shall  contain  no  provisions 
on  any  other  subject. 

16.  Act  June  17,  1898,  providing^  for 
the  regulation  of  mannfttcturing  es- 
tablishments* the  appointment  of  factory 
inspectors,  and  making  an  appropriation  there- 
for, although  it  contains  an  appropriation  for 
the  Inspectors'  salaries,  is  not  an  appropriation 
bill  within  Const,,  art.  4.  8  18.  making  void  pro- 
visions In  appropriation  bills  upon  any  other  sub- 
ject. 

1 7.  The  Utie  of  Act  June  1 7,  1898,  ''An 
act  to  regulate  the  manufhcture  of 
dothiniT*  wearing  apparel,  and  other  articles 
In  this  state  and  to  provide  for  the  appointment 
of  state  inspectors  to  enforce  the  same  and  to 
make  an  appropriation  therefor,"  does  not  ex- 
press two  subjects  because  the  appropriation 
for  salaries  of  the  factory  inspectors  provided 
for  Is  a  separate  subject,  as  the  words  "appropria- 
tion therefor"  do  not  necessarily  imply  that  the 
appropriation  is  for  such  salaries  but  may  be  for 
the  payment  of  their  expenses. 

18.  The  appropriation  in  Act  June  17, 
1898,  s  10,  for  the  salaries  of  liftctory 
inspectors  is  a  subject  not  expressed  in  the 
title  "An  act  to  regulate  the  manufacture  of 
clothing,  wearing  apparel,  and  other  article  in 
this  state  and  to  provide  for  the  appointment  of 
state  inspectors  to  enforce  the  same  and  make 
an  appropriation  therefor,"  and  is  void  under 
Const.,  art.  4.  §  18.  declaring  that  If  a  subject  sbaU 
be  embraced  In  an  act  which  Is  not  expressed  in 
the  title  the  act  shall  be  void  as  to  so  much 
thereof  as  is  not  expressed. 

(June  17,  1888.) 

ERROR  to  the  Criminal  Court  for  Cook 
County  to  review  a  judgment  convicting 
defendant  of  violating  the  provisions  of  the 
statute  against  employing  women  in  factories 
for  more  than  eight'  hours  during  each  day. 
Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Moran,  Kraus  A  Mayer,  for 
plaintiff  in  error:  , 

The  title  to  the  act  in  question,  and  the  act 
itself,  discloses  at  least  three  distinct  subjects: 

1.  Regulating  the  manufacture  of  clothing, 
wearing  apparel,  and  other  articles. 

2.  Creating  the  oflSces  of  factory  inspector, 
assistant  factory  inspector,  and  deputy  factory 
inspectors,  fixing  their  salaries  and  terms  of 
office,  and  empowering  the  governor  to  fill  the 
same  by  appointment. 

8.  Making  an  appropriation  to  pay  the  sal- 
aries and  traveling  expenses  of  the  factory  in- 
spector, his  assistant,  and  deputies. 

If  the  act  embraces  two  subjects,  and  both 
are  expressed  in  the  title,  the  entire  act  must  be 
declared  void. 

PeopU  V.  Nelson,  133  III.  565. 

It  cannot  be  questioned  that  the  offices  cre- 
ated by  the  present  act  are  government  offices. 

United  States  y.  Maurice,  2  Brock.  108;  Bunn 
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T.  Prt^pfe.  45  111.  897;  WiUox  v.  PeopU,  90  HI. 
186;  Pleopk  v.  if <?r<7a»,  Id.  658;  State  y.  Hpde, 
121  Ind.  20;  Throop,Pub.  Off.  chap.  1;  TVim- 
He  V.  People,  19  Colo.  187;  19  Am.  &  Eng. 
Encyclop.  Law,  pp.  882-390;  United  States  v. 
Perkins,  116  U.  S.  488,  29  L.  ed.  700. 

There  is  here  presented,  therefore,  an  act  for 
the  accomplishment  of  at  least  two  distinct 
purposes,  both  of  which  are  expressed  in  the 
title,  and  which  the  constitution  declares  shall 
not  be  united  and  embraced  in  one  act. 

Section  5  of  the  Act  places  unwarranted  re- 
strictions upon  the  indiyidual's  right  to  con- 
tract. 

State  V.  Loomis,  21  L.  R.  A.  789.  115  Mo. 
307;  Be  Jacobs,  98  N.  Y.  98,  50  Am.  Rep.  636; 
P^»ple  V.  Gilisan,  109  N.  Y.  389;  Oodcharles  v. 
Wigeman,  113  Pa.  481;  Com,  v.  Perry,  14  L. 
R  A.  825, 155  Mass.  117;  Ex  parte  Sing  Lee, 
96  Cal.  ^^;  State  v.  Qoodwill,  6  L.  R.  A.  621, 
33  W.  Va.  179;  State  v.  Vire  Oreek  Goal  d  Coke 
Co.  6  L.  R.  A.  359.  33  W.  Va.  188;  Leep  v.  St. 
Louis  f.  M.  &  S.  R.  Co.  23  L.  R.  A.  264,  58 
Ark.  407;  MiUeU  v.  PeopU,  117  111.  294. 57  Am. 
Rep.  869;  Frtrrer  v.  PeopU,  16  L.  R.  A.  492,  141 
III.  171;  Ramsey  V.  People,  17  L.  R.  A.  853. 142 
III.  380;  BraeeviUe  Coal  Co.  v.  People,  22  L.  R. 
A.  340.  147  111.  66;  Re  Kubach,  Petitioner,  9 
L.  R.  A.  482,  85  Cal.  274. 

The  police  power,  no  matter  how  broad  and 
extensive,  is  not  above  the  constitution. 

Re  Jacobs  and  People  v.  Oillson,  supra;  Civil 
Rights  Cases,  109  U.  S.  11.  27  L.  ed.  839;  Re 
Maguire,  57  Cal.  604,  40  Am.  Rep.  125;  Hoah 
Kow  V.  Nunan,  5  Sawy.  552;  Tiedeman,  Pol. 
Powers,  §  178;  Ex  parte  Whitwdl,  19  L.  R.  A. 
727,  98  Cal.  73;  Mugler  v.  Kansas,  123  U.  8. 
«61.  31  L.  ed.  210;  Cooley,  Const.  Lim.  6th  ed. 
606,607. 

Before  the  law,  the  right  to  a  choice  of  voca- 
tions cannot  be  said  to  be  denied  or  intended  to 
be  abridged  on  account  of  sex. 

Re  Leach,  21  L.  R.  A.  701.  184  Ind.  665; 
Minor  v.  Happersett,  88  U.  8.  21  Wall.  165, 
22  L.  ed.  627. 

The  law  in  question  amounts  to  a  prohibi- 
tion against  the  laborer,  because  it  makes  the 
employment  a  misdemeanor. 

Baker  v.  Portland,  5  Sawy.  566;  StaU  v. 
Loomis,  21  L.  R  A.  789,  115  Mo.  307;  Com.  v. 
Perry,  14  L.  R.  A.  325,  155  Mass.  117. 

In  the  absence  of  such  a  constitutional  pro- 
vision as  that  which  makes  the  legislature  the 
judge  of  what  is  "for  the  good  and  welfare  of" 
the  state  and  "for  the  government  and  order 
thereof  and  of  the  subjects  of  the  same"  the 
courts  are  designated  as  the  proper  forum  in 
which  to  pass  upon  the  -justness  and  reasona- 
bleness of  the  law  passed  by  the  legislature. 

Ex  parU  Whitwell,  19  L.  R.  A.  627,  98  Cal. 
78;  Re  Maguire,  57  Cal.  610;  Mugler  v.  Kansas, 
123  U.  8.  661,  31  L.  ed.  210;  Re  Jacobs,  98  N. 
Y.  108.  50  Am.  Rep.  636. 

Messrs.  John  W.  Ela  and  Alexander 
Bmce  for  defendant  in  error. 

Ma^ruder*  J.,  delivered  the  opinion  of 
the  court : 

Upon  complaint  of  the  factory  inspector 
appointed  under  the  law  hereinafter  named, 
a  warrant  was  issued  by  a  justice  of  the  peace 
of  Cook  county  against  plaintiff  in  error,  and, 
upon  his  appearance  and  waiver  in  writing 
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of  jury  trial,  a  trial  was  had  resulting  in  a 
finding  of  guilty,  and  the  imposition  of  a  fine 
of  $5,  and  costs.  The  coniplaint  charged 
that,  on  a  certain  day  in  February,  1894, 
plaintiff  in  error  employed  a  certain  adult  fe- 
male of  the  age  of  more  than  eij?hteen  years 
at  work  in  a  factory  for  more  than  eight 
hours  during  said  day.  The  plaintiff  in  er- 
rof  took  an  appeal  to  the  criminal  court  of 
Cook  county,  and  waived  a  jury,  and  upon 
trial  in  that  court  before  the  judge  without 
a  jury  he  was  convicted  and  fined.  The  case  is 
brought  to  this  court  by  writ  of  error  for  the 
purpose  of  reviewing  such  judgment  of  the 
criminal  court. 

Upon  the  trial  of  the  cause  the  defendant 
below  submitted  written  propositions  to  be 
held  as  law  in  the  decision  of  the  case.  By 
these  propositions  the  trial  court  was  asked 
to  hold  that  the  act  of  the  legislature  of  Il- 
linois, entitled  ''An  act  to  regulate  the  manu- 
facture of  clothing,  wearing  apparel,  and 
other  articles  in  this  state,  and  to  provide  for 
the  appointment  of  state  inspectors  to  enforce 
the  same,  and  to  make  an  appropriation  there- 
for," approved  June  17,  1898  (111.  Laws  1893, 
p.  99),  and  each  and  every  section  thereof, 
is  illegal  and  void,  and  contrary  to  and  in 
violation  of  the  constitutions  of  Illinois  and 
of  the  United  States.  The  court  refused  all 
of  the  propositions  so  submitted  and  excep- 
tion was  takei\  by  the  defendant. 

The  present  prosecution,  as  is  conceded  by 
counsel  on  both  sides,  is  for  an  alleged  vio- 
lation of  section  5  of  said  Act.  That  section 
is  as  follows :  **  No  female  shall  be  employed 
in  any  factory  or  workshop  more  than  eight 
hours  in  any  one  day  or  forty -eight  hours  in 
any  one  week." 

^Factory"  or  "workshop"  is  defined  in  sec- 
tion 7  of  the  Act  as  follows:  "The  words, 
'manufacturing  establishment,'  'factory,*  or 
'workshop, 'wherever  used  in  this  Act,  shall 
be  construed  to  mean  any  place  where  goods 
or  products  are  manufactured  or  repaired, 
cleaned  or  sorted,  in  whole  or  in  part,  for 
sale  or  for  wages." 

Punishment  for  violation  of  the  provisions 
of  the  Act  is  provided  for  by  section  8  thereof 
in  the  following  words :  "Any  person,  firm, 
or  corporation,  who  fails  to  comply  with 
any  provision  of  this  act,  shall  be  deemed 
guilty  of  a  misdemeanor,  and  on  conviction 
thereof  shall  be  fined  not  less  than  $8  nor 
more  than  $100  for  each  offense." 

The  main  objection  urged  against  the  act, 
and  that  to  which  the  discussion  of  counsel 
on  both  sides  is  chiefly  directed,  relates  to 
the  validity  of  section  5.  It  is  contended  by 
counsel  for  plaintiff  in  error  that  that  sec- 
tion is  unconstitutional  as  imposing  unwar- 
ranted restrictions  upon  the  right  to  contract. 
On  the  other  hand,  it  is  claimed  by  counsel 
for  the  people,  that  the  section  is  a  sanitary 
provision,  and  justifiable  as  an  exercise  of 
the  police  power  of  the  state. 

Does  the  provision  in  question  restrict  the 
right  to  contract?  The  words,  "no  female 
shall  be  employed,"  import  action  on  the 
part  of  two  persons.  There  must  be  a  person 
who  does  the  act  of  employing,  and  a  person 
who  consents  to  the  act  of  being  employed. 
Webster  defines  employment  as  not  only  "  the 
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act  of  employ ine,"  but  also  "the  state  of 
being  employed.^  The  prohibition  of  the 
statute  is,  therefore,  twofold,  first,  that  do 
manufacturer,  or  proprietor  of  a  factory  or 
workshop,  shall  employ  any  female  therein 
more  than  eieht  hours  in  one  day,  and  second, 
that  no  female  shall  consent  to  be  so  em- 
ployed. It  thus  prohibits  employer  and  em- 
ploy6  from  uniting  their  miuds,  or  agree- 
ing, upon  any  longer  service  during  one  day 
than  eight  hours.  In  other  words,  they  are 
prohibited,  the  one  from  contracting  to  em 
ploy,  and  the  other  from  contracting  to  be 
employed,  otherwise  than  as  directed.  "To 
be  'employed'  in  anything  means  not  only 
the  act  of  doing  it,  but  afso  to  be  engaged 
to  do  it ;  to  be  under  contract  or  orders  to  do 
it."  United  States  v.  Moi-ris,  39  U.  S.  14  Pet. 
464,  10  L.  ed.  543.  Hence,  a  direction  that  a 
person  shall  not  be  employed  more  than  a 
specified  number  of  hours  m  one  day,  is  at 
the  same  time  a  direction  that  such  person 
shall  not  be  under  contract  to  work  for  more 
than  a  specified  number  of  hours  in  one  day. 
It  follows  that  section  5  does  limit  and  re- 
strict the  right  of  the  manufacturer  and  his 
employe  to  contract  with  each  otner  in  refer- 
ence to  the  hours  of  labor. 

Is  the  restriction  thus  imposed  an  infringe- 
ment upon  the  constitutional  rights  of  the 
manufacturer  and  the  employe?  Section  2 
of  article  2  of  the  Constitution  of  Illinois 
provides  that  "no  person  shall  be  deprived 
of  life,  liberty,  or  property,  without  due  pro- 
cess of  law. "  A  number  of  cases  have  arisen 
within  recent  years  in  which  the  courts  have 
had  occasion  to  consider  this  provision,  or 
one  similar  to  it.  and  its  meaning  has  been 
quite  clearly  defined.  The  privilege  of  con- 
tracting is  both  a  liberty  and  property  right. 
Frorer  v.  People,  141  111.  171,  16  L.  R.  A. 
492. 

Liberty  includes  the  right  to  acquire  prop- 
erty, and  that  means  and  includes  the  right  to 
make  and  enforce  contracts.  State  v.  Loomts, 
115  Mo.  307,  21  L.  R.  A.  789.  The  right  to 
use,'  buy,  and  sell  property  and  contract  in 
respect  thereto  is  protected  by  the  constitu- 
tion. Labor  is  property,  and  the  laborer  has 
the  same  right  to  sell  his  labor,  and  to  con- 
tract with  reference  thereto,  as  has  any  other 
property  owner.  In  this  country  the  legis- 
lature has  no  power  to  prevent  persons  who 
are  sui  juris  from  making  their  own  con- 
tracts, nor  can  it  interfere  with  the  freedom 
of  contract  between  the  workman  and  the  em- 
ployer. The  right  to  labor  or  employ  labor, 
and  make  contracts  in  respect  thereto  upon 
such  terms  as  may  be  agreed  upon  between 
the  parties,  is  included  in  the  constitutional 

fuaranty  above  quoted.  State  v.  Goodwill, 
3  W.  Va.  179,  6  L.  R.  A.  621 ;  Qodeharles 
V.  Wigeinan,  113  Pa.  431 ;  Braceville  Coal  Co. 
V.  People,  147  111.  66,  22  L.  R.  A.  840.  The 
protection  of  property  is  one  of  the  objects 
for  which  free  governments  are  instituted 
among  men.  111.  Const,  art.  2,  §  1.  The 
right  to  acquire,  possess,  and  protect  prop- 
erty includes  the  right  to  make  reasonable 
contracts.  Com.  v.  Perry,  155  Mass.  117,  14 
L.  R.  A.  325.     And  where  an  owner  is  de- 

f>rived  of  one  of  the  attributes  of  property, 
ike  the  right  to  make  contracts,  he  is  de- 
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prived  of  his  property  within  the  meanings 
of  the  constitution.  Re  Ja^)bs,  98  N.  Y.  98, 
50  Am.  Rep.  636.  The  fundamental  rights 
of  Englishmen  brought  to  this  country  by  it* 
original  settlers  and  wrested  from  time  to* 
time  in  the  progress  of  history  from  the  sov- 
ereigns of  the  English  nation,  have  been 
reduced  by  Blackstone  to  three  principal 
or  primary  articles:  "the  right  of  personal 
security,  the  right  of  personal  liberty,  and 
the  right  of  private  property. "  1  Bl.  Com. 
p.  129..  The  right  to  contract  is  the  only 
way  by  which  a  person  can  risrhtfully  ac- 
quire property  by  his  own  labor.  "Of  all 
the  'rights  of  persons'  it  is  the  most  essen- 
tial to  human  happiness."  Leep  v.  St.  LoniSy 
1.  M.  db  S.  H.  Co.  58  Ark.  407,  28  L.  R.  A. 
264. 

This  right  to  contract,  which  is  thus  in- 
cluded in  the  fundamental  rights  of  liberty 
and  property,  cannot  be  taken  away  "with- 
out due  process  of  law."  The  words  "due- 
process  of  law"  have  been  held  to  be  synony- 
mous with  the  words  "law  of  the  land." 
State  V.  Loomis,  and  Frorer  v.  Peoj)le,  supra. 
Blackstone  says :  "  The  third  absolute  right, 
inherent  in  every  Englishman,  is  that  of 
property,  which  consist  in  the  free  use,  en- 
joyment, and  disposal  of  all  his  acquisitions*, 
without  any  control  or  diminution,  save  only 
by  the  laws  of  the  land. "  1  Bl.  Com.  p.  188  ;. 
Be  Jacobs,  supra.  The  "  law  of  the  land"  is 
"general  public  law  binding  upon  all  the 
members  of  the  community,  under  all  cir- 
cumstances, and  not  partial  or  private  laws, 
affecting  the  rights  of  private  individuals, 
or  classes  of  individuals."  Millett  v.  People, 
117  III.  294,  57  Am.  Rep.  869.  The  "law  of 
the  land"  is  the  opposite  of  "arbitrary,  un- 
equal, and  partial  legislation."  State  v. 
Loomis,  supra.  The  legislature  has  no  right 
to  deprive  one  class  of  persons  of  privileges 
allowed  to  other  persons  under  like  condi- 
tions. The  man,  who  is  forbidden  to  acquire 
and  enjoy  property  in  the  same  manner  in 
which  the  rest  of  tLe  community  is  permitted 
to  acquire  and  enjoy  it,  is  deprived  of  lib- 
erty in  particulars  of  primary  importance  to- 
his  pursuit  of  happiness.  If  one  man  is  de- 
nied the  right  to  contract  as  he  has  hitherta 
done  under  the  law,  and  as  others  are  still  al- 
lowed to  do  by  the  law,  he  is  deprived  of  both 
liberty  and  properly  to  the  extent  to  which 
he  is  thus  deprived  of  such  right.  In  line 
with  these  principles,  it  has  been  held  that 
it  is  not  competent,  under  the  constitution, 
for  the  legislature  to  single  out  owners  and 
employers  of  a  particular  class  and  provide 
that  they  shall  bear  burdens  not  imposed  oi> 
other  owners  of  property  or  employers  of  la- 
bor, and  prohibit  them  from  makinir  con- 
tracts which  other  owners  or  employers  are 
permitted  to  make.  Millet  v.  People,  and 
Frorer  v.  People,  supra;  Ramsey  v.  People, 
142  111.  380,  17  L.  R.  A.  858. 

We  are  not  unmindful  that  the  right  to 
contract  may  be  subject  to  limitations  grow- 
ing out  of  the  duties  which  the  individual 
owes  to  society,  to  the  public,  or  to  the  vov- 
ernment.  These  limitations  are  sometfmes- 
im posed  by  the  obligation  to  so  use  one's 
own  as  not  to  injure' another,  by  the  char- 
acter of  property  as  affected  with  a  public 


1893. 


Ritchie  v.  People. 


interest  or  devoted  to  a  public  use.  by  the 
demands  of  public  policy  or  the  necessity  of 
protecting  the  public  from  fraud  or  injury, 
by  the  want  of  capacity,  by  the  needs  of  the 
necessitous  borrower  as  against  the  demands 
of  the  extortionate  lender.  But  the  power 
of  the  legislature  to  thus  limit  the  right  to 
contract  must  rest  upon  some  reasonable 
basis,  and  cannot  be  arbitrarily  exercised. 
It  has  been  said  that  such  power  is  based  in 
every  case  on  some  condition,  and  not  on  the 
absolute  right  to  control.  Where  legisla- 
tive enactments,  which  operate  upon  classes 
of  individuals  only,  have  been  held  to  be 
valid,  it  has  been  where  the  classification 
was  reasonable,  and  not  arbitrary.  Leep  v. 
St.  Louis,  I.  M.  <fe  8.  B.  Co.  and  State  v. 
LoomU  supra. 

Applying  these  principles  to  the  considera- 
tion of  section  5,  we  are  led  irresistibly  to 
the  conclusion  that  it  is  an  unconstitutional 
and  void  enactment.  While  some  of  the 
language  of  the  act  is  broad  enough  to  em- 
brace within  its  terms  the  manufacture  of  all 
kinds  of  goods  or  products,  other  provisions 
are  limited  to  the  manufacture  of  ^  coats, 
vests,  trousers,  knee- pants,  overalls,  cloaks, 
shirts,  ladies'  waists,  purses,  feathers,  artifi- 
cial flowers  or  cigars,  or  any  wearing  apparel 
of  any  kind  whatsoever. "  The  act  is  entitled 
**  An  act  to  regulate  the  manufacture  of  cloth- 
ing, wearing  apparel  and  other  articles,  etc." 
Under  the  rule  of  construction  heretofore  laid 
down  by  this  court,  that  general  and  specific 
words  which  are  capable  of  an  analogous 
meaning,  being  associated  together,  take 
color  from  each  other,  so  that  the  general 
words  are  restricted  to  a  sense  analogous  to 
the  less  general,  it  would  seem  that  the  gen- 
eral worSs,  "and  other  articles,"  shoula  be 
restricted  to  a  meaning  analogous  to  the 
meaning  of  the  words,  "clothing,  wearing 
apparel,"  and,  consequently  that  they  would 
only  embrace  articles  of  the  same  kind  as 
those  expressly  enumerated."  First  Nat. 
Bank  of  JolUt  v.  Adam,  138  111.  483 ;  Misch 
V.  Bnssell,  136  111.  22,  12  L.  R.  A.  125.  But 
whether  this  is  so  or  not,  we  are  inclined  to 
regard  the  act  as  one  which  is  partial  and 
discriminating  in  its  character.  If  it  be 
construed  as  applying  only  to  manufacturers 
of  clothing,  wearing  apparel,  and  articles  of 
a  similar  nature,  we  can  see  no  reasonable 
ground  for  prohibiting  such  manufacturers 
and  their  employes  from  contracting  for  more 
than  eight  hours  of  work  in  one  day,  while 
other  manufacturers  and  their  employes  are 
not  forbidden  to  so  contract.  If  the  act  be 
construed  as  applying  to  manufacturers  of 
all  kinds  of  products,  there  is  no  good  rea- 
son why  the  prohibition  should  be  directed 
against  manufacturers  and  their  employes, 
and  not  against  merchants,  or  builders,  or 
contractors,  or  carriers,  or  farmers,  or  per- 
sons engaged  in  other  branches  of  industry, 
and  their  employes  therein.  Women  em- 
ployed by  manufacturers  are  forbidden  by 
section  5  to  make  contracts  to  labor  longer 
than  eight  hours  in  a  day,  while  women  em- 
ployed as  saleswomen  in  stores,  or  as  domes- 
tic servants,  or  as  bookkeepers,  or  stenogra- 
phers, or  type- writers,  or  in  laundries,  or 
other  occupations  not  embraced  under  the 
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head  of  manufacturing,  are  at  liberty  to  con- 
tract for  as  many  hours  of  labor  in  a  day  as 
they  choose.  The  manner  in  which  the  sec- 
tion thus  discriminates  against  one  class  of 
employers  and  employes  and  in  favor  of  all 
others,  places  it  in  opposition  to  the  consti- 
tutional guaranties  hereinbefore  discussed, 
and  so  renders  it  invalid. 

But  aside  from  its  partial  and  discriminat- 
ing character,  this  enactment  is  a  purely 
arbitrary  restriction  upon  the  fundamental 
right  of  the  citizen  to  control  his  or  her  own 
time  and  faculties.  It  substitutes  the  judg- 
ment of  the  legislature  for  the  judgment  of 
the  employer  and  employe  in  a  matter  about 
which  they  are  competent  to  agree  with  each 
other.  It  assumes  to  dictate  to  what  extent 
the  capacity  to  labor  may  be  exercised  by 
the  employe,  and  takes  away  the  right  of 
private  judgment  as  to  the  amount  and  dura- 
tion of  the  labor  to  be  put  forth  in  a  specified 
period.  Where  the  legislature  thus  under- 
takes to  impose  an  unreasonable  and  unnec- 
essary burden  upon  any  one  citizen  or  class 
of  citizens,  it  transcends  the  authority  in- 
trusted to  it  by  the  constitution,  even  though 
it  imposes  the  same  burden  upon  all  other 
citizens  or  classes  of  citizens.  Oeneral  laws 
may  be  as  tyrannical  as  partial  laws.  A  dis- 
tinguished writer  upon  constitutional  limita- 
tions has  said  that  general  rules  may  some- 
times be  as  obnoxious  as  special  if  they 
operate  to  deprive  individual  citizens  of 
vested  rights,  and  that,  while  every  man  has 
a  right  to  require  that  his  own  controversies 
shall  be  judged  by  the  same  rules  which  are 
applied  in  the  controversies  of  his  neighbors, 
the  whole  community  is  also  entitledT  at  all 
times,  to  demand  the  protection  of  the  an- 
cient principles  which  shield  private  rights 
against  arbitrary  interference,"  even  though 
such  interference  may  be  under  a  rule  im- 
partial in  its  operation.  Cooley,  Const.  Lim. 
5th  ed.  top  p.  434,  *855 ;  Bank  of  Columbia 
V.  Okely,  17  U.  S.  4  Wheat.  235.  4  L.  ed. 
559.  Section  1  of  article  2  of  the  Constitu- 
tion of  Illinois  provides  as  follows:  "All 
men  are  by  nature  free  and  independent,  and 
have  certain  inherent  and  inalienable  rights, 
among  these  are  life,  liberty,  and  the  pur- 
suit of  happiness.  To  secure  these  rights 
and  the  protection  of  property  governments 
are  instituted  among  men,  deriving  their 
just  powers  from  the  consent  of  the  gov- 
erned." Liberty,  as  has  already  been  stated, 
includes  the  right  to  make  contracts,  as  well 
with  reference  to  the  amount  and  duration 
of  labor  to  be  performed  as  concerning  any 
other  lawful  matter.  Hence  the  right  to 
make  contracts  is  an  inherent  and  inalienable 
one,  and  any  attempt  to  unreasonably  abridge 
it  is  opposed  to  the  constitution.  As  was 
aptly  said  in  Leep  v.  St.  Louis,  L  M.  <&  8. 
R.  Co.,  supra:  "Where  the  subject  of  con- 
tract is  purely  and  exclusively  private,  un- 
affected by  any  public  interest  or  duty  to 
person,  to  society  or  government,  and  the 
parties  are  capable  of  contracting,  there  is 
no  condition  existing  upon  which'the  legis- 
lature can  interfere  for  the  purpose  of  pro- 
hibiting the  contract,  or  controlling  the  terms 
thereof." 

An  instance  of  the  care  with  which  this 
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right  to  contract  has  been  truarded,  may  be 
found  in  chapter  48  of  the  llevised  Statutes 
of  this  state,  where  an  Act  passed  in  1867 
makes  eight  hours  of  labor  in  certain  emfjloy- 
ments  a  legal  day's  work,  "where  there  is  no 
special  contract  or  agreement  to  the  con- 
trary,** and  the  second  section  of  which  act 
contains  the  following  provision :  "^nor  shall 
any  p^erson  be  prevented  by  anything  herein 
contained  from  working  as  many  hours  over 
time  or  extra  hours  as  he  or  she  mav  agree.** 

In  Ex  parte  Kuback,  85  Cal.  274,"  9  L.  R. 
A.  482,  an  ordinance  of  the  city  of  Los  An- 
geles, making  it  a  misdemeanor  for  any  con- 
tractor to  employ  any  person  to  work  more 
than  eight  hours  a  day  where  the  work  was 
to  be  performed  under  any  contract  with  the 
city,  was  held  to  be  unconstitutional  and 
void,  the  supreme  court  of  California  there 
saying :  "  It  is  claimed  in  support  of  the  pe- 
tition that  this  ordinance  was  unconstitu- 
tional and  void.  We  think  this  objection  is 
well  taken.  It  is  simply  an  attempt  to  pre- 
vent certain  parties  from  employing  others 
in  a  lawful  business  and  paying  them  for 
their  services,  and  is  a  direct  infringement  of 
the  right  of  such  persons  to  make  and  enforce 
their  contracts.  If  the  services  to  be  per- 
formed were  unlawful  or  against  public  pol- 
icy, or  the  employment  were  such  as  mi^ht 
be  unfit  for  certain  persons,  as,  for  example, 
females  or  infants,  the  ordinance  might  be 
upheld  as  a  sanitary  or  police  re>i:ulation,  but 
we  cannot  conceive  of  anjr  theory  upon  which 
a  city  could  be  justified  in  making  it  a  mis- 
demeanor for  one  of  its  citizens  to  contract 
with  another  for  services  to  be  rendered,  be- 
cause the  contract  is  that  he  shall  work  more 
than  a  limited  number  of  hours  per  day.** 

In  the  case  of  Loto  v.  Bees  Printing  Go. ,  41 
Neb.  127,  24  L.  R.  A.  702.  recently  decided 
by  the  supreme  court  of  Nebraska  (opinion 
filed  June  6,  1894),  an  act  of  the  legislature 
of  that  state,  providing  that  eight  hours  shall 
constitute  a  legal  day's  work  for  all  classes 
of  mechanics,  servants,  and  laborers  through- 
out the  state,  excepting  those  engaged  in  farm 
and  domestic  labor,  and  making  violation  of 
the  provision  a  misdemeanor,  was  held  to  be 
unconstitutional  and  void,  both  as  being 
special  legislation,  and  as  attempting  to  pre- 
vent persons,  legally  competent  to  enter  into 
contracts,  from  making  their  own  contracts. 

But  it  is  claimed  on  behalf  of  defendant  in 
error  that  this  section  can  be  sustained  as  an 
exercise  of  the  pol  ice  power  of  the  state.  The 
police  power  of  the  state  is  that  power  which 
enables  it  to  promote  the  health,  comfort, 
safety,  and  welfare  of  society.  It  is  very 
broad  and  far  reaching?,  but  is  not  without 
its  limitations.  Legislative  acts  passed  in 
pursuance  of  it  must  not  be  in  confiict  with 
the  constitution,  and  must  have  some  relation 
to  the  ends  sought  to  be  accomplished ;  that 
is  to  say,  to  the  comfort,  welfare,  or  safety  of 
society.'  Where  the  ostensible  object  oi  an 
enactment  is  to  secure  the  public  comfort, 
welfare,  or  safety,  it  must  appear  to  be 
adapted  to  that  end ;  it  cannot  invade  the 
rights  of  persons  and  property  under  the  guise 
of  a  mere  police  rejrulation,  where  it  is  not 
such  in  fact;  and  where  such  an  act  takes 
away  the  property  of  a  citizen  or  interferes 
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with  his  personal  liberty,  it  is  the  province 
of  the  courts  to  determine  whether  it  is 
really  an  appropriate  measure  for  the  pro- 
motion of  the  comfort,  safety,  and  welfare  of 
society.  Lake  View  v.  Rose  Bill  Cemetery  Co. 
70  III.  191,  22  Am.  Rep.  71 ;  Re  Jacobs,  98  N. 
Y.  98,  60  Am.  Rep.  636 ;  People  v.  GilUon, 
109  N.  Y.  889. 

There  is  nothing  in  the  title  of  the  Act  of 
1893  to  indicate  that  it  is  a  sanitary  measure. 
The  first  three  sections  contain  provisions  for 
keeping  workshops  in  a  cleanly  state  and  for 
inspection  to  ascertain  whether  they  are  so 
kept.  But  there  is  nothing  in  the  nature  of 
the  employment  contemplated  by  the  act 
which  is  in  itself  unhealthy  or  unlawful,  or 
injurious  to  the  public  morals  or  welfare. 
Laws  restraining  the  sale  and  use  of  opium 
and  intoxicating  liquor  have  been  sustained 
as  valid  under  the  police  power.  Ah  lAm  v. 
Territory,  1  Wash.  156,  9  L.  R.  A.  895 ;  Mvg- 
ler  V.  Kansas,  123  U.  S.  623,  31  L.  ed.  205. 
Undoubtedly  the  public  health,  welfare,  and 
safety  may  be  enaangered  by  the  general  use 
of  opium  and  intoxicating  drinks.  But  it 
cannot  be  said  that  the  same  consequences  are 
likely  to  flow  from  the  manufacture  of  cloth- 
ing, wearing  apparel,  and  other  similar  arti- 
cles. "The  manufacture  of  cloth  is  an  im- 
portant industry,  essential  to  the  welfare  of 
the  community.  **  Com.  v.  Perry,  supra.  We 
are  not  aware  that  the  preparation  and  manu- 
facture of  tobacco  into  cigars  is  dangerous  to 
the  public  health.     Re  Jacobs,  supra. 

It  is  not  the  nature  of  the  things  done,  but 
the  sex  of  the  persons  doing  them,  which  is 
made  the  basis  of  the  claim*  that  the  act  is  a 
measure  for  the  promotion  of  the  public 
health.  Jt  is  sought  to  sustain  the  act  as  an 
exercise  of  the  police  power  upon  the  alleged 
ground  that  it  is  designed  to  protect  woman 
on  account  of  her  sex  and  physique.  It  will 
not  be  denied,  that  woman  is  entitled  to  the 
same  rights,  under  the  constitution,  to  make 
contracts  with  reference  to  her  labor  as  are 
secured  thereby  to  men.  The  first  section  of 
the  Fourteenth  Amendment  to  the  Constitu- 
tion of  the  United  States  provides : 

"No  state  shall  make  or  enforce  any  law 
which  shall  abridge  the  privileges  or  im- 
munities of  citizens  of  the  United  States,  nor 
shall  any  state  deprive  any  person  of  life, 
liberty,  or  property  without  due  process  of 
law,  nor  deny  to  any  person  within  its  jur- 
isdiction the  equal  protection  of  the  law.** 

It  has  been  held  that  a  woman  is  both  a 
"citizen**  and  a  "person**  within  the  meaning 
of  this  section,  ^inor  v.  Happersett,  88  IJ. 
S.  21  Wall.  162,  22  L.  ed.  627.  The  priv- 
ilegesand  immunities  here  referred  to  are,  in 
general,  "  protection  by  the  government,  with 
the  right  to  acquire  and  possess  property  of 
every  kind,  and  to  pursue  and  obtain  happi- 
ness and  safety,  subject,  nevertheless,  to  such 
restraints  as  the  government  may  prescribe 
for  the  general  good  of  the  whole.  **  Slaugh- 
ter-Bouse  Cases,  83  U.  S.  16  Wall.  36,  21  L. 
ed.  394.  As  a  citizen,  woman  has  the  right 
to  acquire  and  possess  property  of  every  kind. 
As  a  person,  she  has  the  right  to  claim  the 
benefit  of  the  constitutional  provision  that 
she  shall  not  be  deprived  of  life,  liberty,  or 
property  without  due  process  of  law.     In- 
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Tolved  in  these  ri/z^hts  thus  guaranteed  to  her 
is  the  right  to  make  and  enforce  contracts. 
The  law  accords  to  her,  as  to  every  other 
citizen,  the  natural  right  to  gain  a  livelihood 
by  intelligence,  honesty,  and  industry  in  the 
arts,  the  sciences,  the  professions  or  other 
Tocations.  Before  the  law,  her  right  to  a 
choice  of  vocations  cannot  be  said  to  be  de- 
nied or  abridged  on  account  of  sex.  Be 
Leaches  Petition,  184  Ind.  665,  21  L.  R.  A. 
701. 

The  tendency  of  legislation  in  this  state 
has  been  to  recognize  the  rights  of  woman  in 
the  particulars  here  specified.  The  Act  of 
1867,  as  above  quoted,  by  the  use  of  the 
words,  "he  or  she,"  plainly  declares  that 
no  woman  shall  be  prevented  by  anything 
therein  contained  from  working  as  many 
hotirs  over  time  or  extra  hours  as  she  may 
agree;  and  thereby  recognizes  her  right  to 
contract  for  more  than  eight  hours  of  work 
in  one  day.  An  Act  approved  March  22, 
1872,  entitled  "An  act  to  secure  freedom  in 
the  selection  of  an  occupation,  etc. , "  provides 
that  no  person  shall  be  precluded  or  debarred 
from  any  occupation,  profession,  or  employ- 
ment (except  military)  on  account  of  sex." 
1  Starr  &  C.  Anno.  Stat.  p.  1056.  The  Mar- 
riel  Woman's  Act  of  1874  authorizes  a  mar- 
ried woman  to  sue  and  be  sued  without  join- 
ing her  husband,  and  provides  that  contracts 
mav  be  made  and  liabilities  incurred  by  her 
ana  enforced  against  her  to  the  same  extent 
and  in  the  same  manner  as  if  she  were  un- 
married, and  that  she  may  receive,  use,  and 
possess  her  own  earnini?s  and  sue  for  the  same 
in  her  own  name,  free  from  the  interference 
of  her  husband,  or  his  creditors.  111.  Rev. 
Stat.  chap.  68,  §§  1,  6,  and  7. 

Section  5  of  the  Act  of  1893  is  broad  enough 
to  include  married  women  and  adult  single 
wofden,  as  well  as  minors.  As  a  general 
thing  it  is  the  province  of  the  legislature  to 
determine  what  regulations  are  necessary  to 
protect  tne  public  health  and  secure  the  pub- 
lic safety  and  w;elfare.  But  inasmuch  as  sex 
is  no  bar,  under  the  constitution  and  the  law, 
to  the  endowment  of  woman  with  the  funda- 
mental and  inalienable  rights  of  liberty  and 
property  which  include  the  right  to  make 
her  own  contracts,  the  mere  fact  of  sex  will 
not  justify  the  legislature  in  putting  forth 
the  police  power  of  the  state  for  the  purpose 
of  limiting  her  exercise  of  those  rights,  un- 
less the  courts  are  aMe  to  see  that  there  is 
some  fair,  just,  and  reasonable  connection 
l)etween  such  limitation  and  the  public 
health,  safety,  or  welfare  proposed  to  be  se- 
cured by  it.     People  v.   OiUson,  supra. 

Counsel  for  the  people  refer  to  statements 
in  the  text-books  recognizing  the  propriety 
of  regulation,  which  forbid  women  to  en- 
irage  in  certain  kinds  of  work  altogether. 
Thus,  it  is  said  in  Coolcy  on  Constitutional 
Limitations,  that  "some  employments  .  .  . 
may  be  admissible  for  males  and  improper 
for  females,  and  regulations  recognizing  the 
impropriety  and  forbidding  women  engaging 
in  them,  would  be  open  to  no  reasonable  ob- 
jection." 5th  ed.  p.  745.  Attention  is  also 
called  to  the  above  mentioned  Act  of  March 
22,  1872,  which  makes  an  exception  of  mili- 
tary service  and  provides  that  nothing  in 
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the  act  shall  be  construed  as  requiring  any 
female  to  work  on  streets,  or  roads,  or  serve 
on  juries.  But,  without  stopping  to  com- 
ment upon  measures  of  this  character,  it  is 
sufficient  to  say  that  what  is  said  in  reference 
to  them  has  no  application  to  the  Act  of  1898. 
Ti^at  act  is  not  based  upon  the  theory  that 
the  manufacture  of  clothine,  wearing  ap- 
parel, and  other  articles  fs  an  improper 
occupation  for  woman  to  be  engaged  in.  It 
does  not  inhibit  their  employment  in  factories 
or  workshops.  On  the  contrary,  it  recognizes 
such  places  as  proper  for  them  to  work  in  by 
permitting  their  labor  therein  during  eight 
hours  of  each  day.  The  question  here  is  not 
whether  a  particular  emplovment  is  a  proper 
one  for  the  use  of  female  labor,  but  the  ques- 
tion is  whether,  in  an  employment  which  is 
conceded  to  be  lawful  in  itself  and  suitable 
for  women  to  engage  in,  she  shall  be  deprived 
of  the  right  to  determine  for  herself  how 
many  hours  she  can  and  may  work  during 
each  day.  There  is  no  reasonable  ground — 
at  least  none  which  has  been  made  manifest 
to  us  in  the  arguments  of  counsel — for  fixing 
upon  eight  hours  in  one  day  as  the  limit 
within  which  woman  can  work  without  in- 
jury to  her  physique,  and  beyond  which,  if 
she  work,  injury  will  necessarily  follow. 
But  the  police  power  of  the  state  can  only  be 
permitted  to  limit  or  abridge  such  a  funda- 
mental right  as  the  right  to  make  contracts, 
when  the  exercise  of  such  power  is  necessary 
to  promote  the  health,  comfort,  welfare,  or 
safety  of  society  or  the  public;  and  it  is 
questionable  whether  it  can  be  exercised 
to  prevent  injury  to  the  individual  engaged 
in  a  particular  calling.  The  court  of  appeals 
of  New  York,  in  passing  upon  the  validity 
of  an  Act  "to  improve  the  public  health  by 
prohibiting  the  manufacture  of  cigars  and 
preparation  of  tobacco  in  any  form  in  tene- 
ment houses,"  etc.,  has  said:  "To  justify 
this  law  it  would  not  be  sufilcient  that  the 
use  of  tobacco  may  be  injurious  to  some  per- 
sons, or  that  its  manufacture  may  be  in- 
jurious to  those  who  are  engaged  in  its 
preparation  and  manufacture ;  but  it  would 
have  to  be  injurious  to  the  public  health.*' 
Me  Jacobs,  supra,  Tiedeman.  in  his  work  on 
Limitations  of  Police  Power,  says:  "In  so 
far  as  the  employment  of  a  certain  class  in  a 
particular  occupation  may  threaten  or  inflict 
damage  upon  the  public  or  third  persons, 
there  can  be  no  doubt  as  to  the  constitu- 
tionality of  any  statute  which  prohibits  their 
prosecution  of  that  trade.  But  it  is  ques- 
tionable, except  in  the  case  of  minors, 
whether  the  prohibition  can  rest  upon  the 
claim  that  the  employment  will  prove  hurt- 
ful fx)  them.  .  .  .  There  can  be  no  more 
justification  for  the  prohibition  of  the  pros- 
ecution of  certain  callings  by  women,  be- 
cause the  employment  will  prove  hurtful  to 
themselves,  than  it  would  be  for  the  state 
to  prohibit  men  from  working  in  the  manu- 
facture of  white  lead  because  they  are  apt  lo 
contract  lead  poisoning,  or  to  prohibit  oc- 
cupation in  certain  parts  of  iron  smelting 
works,  because  the  lives  of  the  men  so  en- 
caged are  material ly  shortened. "  Section  86. 
We  are  also  referred  to  statements  made  in 
some  of  the  text- books  to  the  effect  that  the 
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legislature  may  limit  the  hours  of  labor 
of  women  in  manufacturintr  establishments. 
Parker  &  W.  Public  Healtir&  Safety,  §  260 ; 
18  Am.  &  Eng.  Encyclop.  Law.  p.  753. 
These  statements  appear  to  be  based  entirely 
upon  the  decision  of  the  supreme  court  of 
Massachusetts  in  Com.  v.  Hamilton  Mfg,  Co. 
120  Mass.  385.  There  it  was  held  that  an  act 
providing  that  no  woman  over  the  age  of 
eighteen  years  should  be  employed  by  any 
person,  firm,  or  corporation  in  any  manu- 
lacturing  establisiiment  more  than  ten  hours 
in  any  one  day  was  valid.  But,  under  the 
constitution  of  Massachusetts  (art.  4,  §  1) 
the  legislature  has  power  to  ordain  all  man- 
ner of  wholesome  and  reasonable  statutes, 
with  or  without  penalties,  not  repugnant  to 
the  constitution,  ''as  they  shall  judge  to  be 
for  the  good  and  welfare  of  the  common- 
wealth, and  for  the  governing  and  ordering 
thereof,  and  of  the  subjects  of  the  same." 
The  decision  referred  to  was  evidently  made 
in  view  of  the  large  discretion  so  vested  in 
the  legislative  branch  of  the  government ;  and 
it  was  said  that  the  act  might  be  maintained 
as  a  health  or  police  regulation,  because 
the  legislature  deemed  the  employment  of 
manufacturing  dangerous  to  health.  But  the 
Massachusetts  case  fs  not  4n  line  with  the  cur- 
rent of  authority,  as  it  assumes  that  the 
police  power  is  practically  without  limita- 
tion. As  has  been  already  stated,  the  legis- 
lature cannot  so  use  that  power  as  to  invade 
the  fundamental  rights  of  the  citizen  ;  and  it 
is  for  the  courts  to  decide  whether  a  measure 
which  assumes  to  have  been  passed  in  the  in- 
terest of  the  public  health  really  "relates  to 
and  is  convenient  and  appropriate  to  promote 
the  public  health."  Re  Jacobs  and  People  v. 
Oilhon,  supra.  We  said  in  Lake  View  v. 
Hose  Hill  Cemetery  Co.,  70  111.  191,  22  Am. 
Rep.  71 :  "As  a  general  proposition  it  may 
be  stated  it  is  the  province  of  the  law-mak- 
ing power  to  determine  when  the  exigency 
exists,  calling  into  exercise  this  power. 
What  are  the  subjects  of  its  exercise  is  clearly 
a  judicial  question."  The  reasoning  of  the 
opinion  in  the  Massachusetts  case  cited  does 
not  seem  to  us  to  be  sound.  It  assumes  that 
there  is  no  infringement  upon  the  employer's 
right  to  contract,  because  he  may  employ  as 
many  persons  or  as  much  labor  as  he  chooses, 
nor  upon  the  employe's  right  to  contract,  be- 
cause she  may  labor  as  many  hours  as  she 
chooses  in  some  other  occupation  than  that 
specitied  in  the  statute.  This  is  a  begging 
of  the  question.  The  right  to  contract  would 
be  valueless  if  it  could  not  be  exercised  with 
reference  to  the  particular  subject-matter  in 
hand.  If  its  exercise  is  forbidden  between 
two  persons  competent  to  contract  and  con- 
cerning a  lawful  subject  of  contract,  it  is 
none  the  less  abridged  because  other  persons 
may  be  permitted  to  contract,  or  because  the 
same  persons  may  be  at  liberty  to  contract 
about  some  other  matter. 

We  cannot  more  appropriately  close  the 
discussion  of  this  branch  of  the  case  than  by 
quoting,  and  adoptinsr  as  our  own,  the  fol- 
lowing words  of  the  New  York  court  of  ap- 
peals In  Re  Jacobs,  sujyra:  "  Where  a  health 
law  is  challenged  in  the  courts  as  unconstitu- 
tional on  the  ground  that  it  arbitrarily  inter- 
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feres  with  personal  liberty  and  private  prop- 
erty without  due  process  of  law,  the  courts 
must  be  able  to  see  that  it  has  at  least  in  fact 
some  relation  to  the  publlQ  health,  that  the 
public  health  is  the  end  actually  aimed  at, 
and  that  it  is  appropriate  and  adapted  to  that 
end.  This  we  have  not  been  able  to  see  in 
this  law  (section)  and  we  must  therefore, 
pronounce  it  unconstitutional  and  void.  In 
reaching  this  conclusion,  we  have  not  been 
unmindful  that  the  power  which  courts  pos- 
sess to  condemn  legislative  acts  which  are  in 
conflict  with  the  supreme  law  should  l>e  exer- 
cised with  ereat  caution  and  even  with  re- 
luctance. But  as  said  by  Chancellor  Kent 
(1  Com.  450)  :  'It  is  only  by  the  free  exer- 
cise of  this  power  that  courts  of  justice  are 
enabled  to  repel  assaults  and  to  protect  every 
part  of  the  government  and  every  member  of 
the  community  fn»m  undue  and  destructive 
innovations  upon  their  charter  rights. '" 

It  is  furthermore  contended  by  plaintiff  in 
error,  that  the  Act  of  1893  is  void  upon  the 
alleged  ground  that  it  contains  two  distinct 
subjects,  and  that  both  of  these  are  expressed 
in  tt^e  title.  The  two  constitutional  provis- 
ions, which  are  invoked  in  favor  of  this  posi- 
tion, are  sections  13  and  16  of  article  4.  Sec- 
tion 13  is  OS  follows:  **No  act  hereafter 
passed  shall  embrace  more  than  one  subject 
and  that  shall  be  expressed  in  the  title.  But, 
if  any  subject  shall  be  embraced  in  an  act 
which  shall  not  be  expressed  in  the  title,  such 
act  shall  be  void  only  as  to  so  much  thereof 
as  shall  not  be  so  expressed." 

Section  16  is  as  follows:  The  general  as- 
sembly shall  make  no  appropriation  of 
money  out  of  the  treasury  in  any  private  law. 
Bills  making  appropriations  for  the  pay  of 
members  and  ottlcers  of  the  general  assembly, 
and  for  the  salaries  of  the  otficers  of  the  gov- 
ernment, shall  contain  no  provision  on  any 
other  subject. " 

The  two  subjects,  alleged  to  be  contained 
in  the  act  and  expressed  in  its  title,  are.  first, 
the  general  subject  of  regulating  the  manu- 
facture of  clothing,  wearing  apparel,  and 
other  articles,  including  the  requirements  as 
to  cleanliness,  inspection,  employment  of 
minors,  keeping  registers  of  names,  ages, 
residences,  etc.,  appointment  of  inspectors, 
fixing  their  salaries,  duties,  t^rms  of  otBce, 
etc.,  and,  second,  the  appropriation  of  money 
for  the  payment  of  the  salaries  of  the  inspect- 
ors. Section  9  of  the  Act  provides  that  **the 
governor  shall,  upon  the  taking  effect  of  this 
act,  appoint  a  factory  inspector,  at  a  salary 
of  fifteen  hundred  dollars  per  annum,  an  as- 
sistant factory  inspector,  at  a  salary  of  one 
thousand  dollars  per  annum,  and  ten  deputy 
factory  inspectors,  of  whom  five  shall  be 
women,  at  a  salary  of  seven  hundred  and  fifty 
dollars  per  annum  each.  The  term  of  oftice 
of  the  factory  inspectors  shall  be  four  years, 
and  the  assistant  factory  inspector  and  the 
deputy  factory  inspectors  shall  hold  ofi^ce 
during  good  behavior.  Said  inspector,  as- 
sistant inspector,  and  deputy  inspectors  shall 
be  empowered  to  visit  and  inspect,  at  all  rea- 
sonable hours,  and  as  often  as  practicable,  the 
workshops,  factories,  and  manufacturing  es- 
tablishments in  this  state  where  the  manu- 
facture of  goods   is  carried  on.     And   the 
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inspectors  shall  report  in  writing  to  the  gov- 
ernor, on  the  fifteenth  day  of  December,  an- 
nually, the  result  of  their  inspections  and 
investigation,  together  with  such  other  in- 
formation and  recommendations  as  thev  may 
deem  proper.  And  said  inspectors  shall  make 
a  special  investigation  into  alleged  abuses  in 
any  of  such  workshops  whenever  the  governor 
shall  so  direct,  and  report  the  result  of  the 
same  to  the  governor.  It  shall  also  be  the 
4uty  of  said  Inspector  to  enforce  the  provis- 
ions of  this  act,  and  to  prosecute  all  viola- 
tions of  the  same  before  any  magistrate  or  any 
<x>urtof  competent  jurisdiction  in  the  state." 

Section  10  provides  **that  the  following 
named  sums,  or  so  much  thereof  as  may  be 
necessary,  respectively,  for  the  purposes 
hereinafter  named,  be  and  are  hereby  appro- 
priated. 

"First.  Twenty  thousand  dollars  for  the 
Varies  of  inspector,  assistant  inspector,  and 
the  ten  deputy  factory  inspectors,  as  herein- 
before provided. 

"Second.  The  sum  of  eight  thousand  dol- 
lars to  defray  traveling  expenses  and  other 
necessary  expenses  incurred*  by  said  inspect- 
or, assistant  factory  inspector,  or  deputy  in- 
spectors while  engaged  in  the  performance  of 
their  duties,  not  to  exceed  four  thousand  dol- 
lars in  any  one  year. " 

The  general  rule  is  that,  where  an  act  in- 
cludes two  distinct  subjects  and  both  are  ex- 
pressed in  the  title,  the  whole  act  must  be 
treated  as  void  under  such  a  provision  as  sec- 
tion 13,  because  it  is  impossible  to  choose 
between  the  two  subjects  and  hold  the  act 
valid  as  to  one  and  void  as  to  the  other. 
Coolev,  Const.  Lim.  5th  ed.  top  p.  178; 
Sutherland,  Stat.  Constr.  §  103.  We  are  in- 
clined  to  think  that  the  body  of  the  act  does 
embrace  two  subjects.  The  factory  inspect- 
ors provided  for  in  the  act  must  be  regarded 
as  state  officers,  or  officers  of  the  government. 

Section  24  of  article  5  of  the  Constitution 
declares  that  "an  office  is  a  public  position, 
created  by  the  constitution  or  law.  continu- 
ing during  the  pleasure  of  the  appointing 
power,  or  for  a  fixed  time,  with  a  successor 
elected  or  appointed. "  The  duties  of  the  in- 
spectors are  continuing,  and  are  prescribed 
by  statute,  and  not  by  contract,  and  some 
portion  of  the  functions  of  government  are 
<»mmitted  to. their  charge.  They  seem  to 
come  within  the  definition  of  "officers,"  as 
given  in  the  constitution,  and  as  laid  down 
in  the  decisions  of  this  court.  Bunn  v.  Peo- 
pie.  45  111.  397  ;  Wilcox  v.  People,  90  111.  186 ; 
People  V.  Morgan  J  Id.  558. 

The  manifest  intention  of  section  16  was 
to  make  the  subject  of  appropriations  for  the 
pay  of  the  members  and  officers  of  the  legis- 
lature, and  for  the  salaries  of  the  officers  of 
the  government,  a  separate  and  distinct  sub- 
ject for  legislative  action.  In  a  bill  making 
appropriations  for  those  objects  every  pro- 
vision is  unconstitutional  which  proposes  to 
do  anything  besides  making  such  appropria- 
tions, lie  Appropriation  Bill,  14  Fla.  284. 
If  the  Act  of  1893  was  strictly  a  general  ap- 
propriation bill  to  pay  the  legislature  and 
for  the  salaries  of  the  officers  of  the  govern- 
ment, everything  else  in  it  would  bS  void. 
But  it  is  not  such  a  bill.  Certainly  its  title 
29  L.  R.  A. 


does  not  indicate  that  it  is  such  a  bill.  Its 
body  contains  a  provision  appropriating 
money  for  the  payment  of  the  factory  inspect- 
or, and  his  or  her  deputy  and  assistants. 
This  provision  is  merely  subordinate  and 
subsidiary  to  the  main  purpose  of  regulating 
the  manufacture  of  clothing,  wearing  ap- 
parel, and  other  articles. 

In  order  to  make  the  act  void  under  the 
constitutional  prohibition  contained  in  sec- 
tion 13,  the  two  subjects  must  not  only  be 
contained  in  the  body  of  the  act,  but  must 
also  be  expressed  in  its  title.  We  do  not 
think  that  we  would  be  justified  in  holding 
that  two  subjects  or  objects  are  expressed  in 
the  title  to  the  Act  of  1893.  Courts  always 
give  a  liberal  and  not  a  hypercritical  inter- 
pretation to  this  restriction.  All  matters  are 
properly  included  in  the  act,  which  are  ger- 
mane to  the  title.  The  constitution  is 
obeyed,  if  all  the  provisions  relate  to  the  one 
subject  indicated  in  the  title,  and  are  parts 
of  it,  or  incident  to  it,  or  reasonably  cori- 
nected  with  it,  or  in  some  reasonable  sense 
auxiliary  to  the  object  in  view.  It  is  not  re- 
quired that  the  subject  of  the  bill  shall  be 
specifically  and  exactly  expressed  in  the  title, 
or  that  the  title  sboula  be  an  index  of  the  de- 
tails of  the  act.  Where  there  is  doubt  as  to 
whether  the  subject  is  clearly  expressed  in 
the  title,  the  doubt  should  be  resolved  infavor 
of  the  validity  of  the  act.  An  act  to  incor- 
porate a  city  may  contain  provisions  for  the 
raising  of  revenue  for  its  government.  An 
act  * 'concerning  drainage"  may  include  assess- 
ments upon  lands  benefited  to  pay  the  ex- 
pense. Sutherland,  Stat.  Constr.  ^«5  82,  85, 
86.  88,  9^-96 ;  Johnson  v.  People,  83  111.  431. 

Here,  the  main  subject  or  purpose  ex- 
pressed in  the  title  is  the  regulation  of  the 
manufacture  of  the  articles  therein  named. 
The  appointment  of  inspectors  for  the  enforce- 
ment of  such  regulation,  and  the  making  of 
"an  appropriation  therefor,"  are  germane  to 
the  main  subject,  and  a  part  of  it.  They 
merely  amplify  the  subject,  and  are  inci- 
dental and  auxiliary  to  the  object  contem- 
plated by  it.  The  title  of  the  act  not  only 
does  not  mention  the  pay  of  the  legislature 
and  the  salaries  of  the  government  officers, 
but  it  does  not  mention  the  salaries  of  the  in- 
spectors. The  word  "  therefor"  does  not  nec- 
essarily imply  that  the  appropriation  is  for 
the  salaries  of  the  inspectors.'  Non  constat^ 
so  far  as  the  title  expresses  to  the  contrary, 
that  the  inspectors  were  not  to  act  without 
salaries.  The  title  can  well  be  interpreted  as 
referring  to  the  expenses  of  enforcing  the 
legislation  provided  for,  such  as  traveling 
expenses,  the  expenses  attendant  upon  gather- 
ing information,  and  making  investigations, 
and  reporting  to  the  governor,  and  prosecut- 
ing violations  of  the  act  by  employing  coun- 
sel or  otherwise.  It  does  not  follow,  that  "a 
specific  provision  for  the  payment  of  ex- 
penses, necessary,  proper,  incidental,  or 
growing  out  of  a  law  itself,  or  which  may 
be  deemed  needful  in  carrying  it  or  its  sub- 
ject into  execution,  would  not  be  valid,  be- 
cause such  a  provision  being  matter  properly 
connected  with  the  subject  of  the  law  as  ex- 
pressed in  the  title,  would  not  be  prohibited 
by  the  title. "    Re  Revenue  Law,  14  Fla.  287. 
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If  it  were  not  for  section  16,  it  might  be 
said  that  the  salaries  of  the  inspectors  were  a 
necessary  expense  incidental  to  the  execution 
of  the  law,  and  properly  included  in  the  title, 
thou)2:h  not  expressly  named  therein.  But 
sections  16  and  13  are  in  the  same  article  of 
the  constitution,  and  both  use  the  word  "sub- 
ject, "  which  evidently  has  the  same  meaning 
in  each.  The  question,  therefore,  whether 
the  matter  of  the  salaries  of  state  officers  is 
an  independent  subiect  is  not  a  matter  of  con- 
struction, because  the  constitution  itself,  by 
the  language  used  in  section  16,  defines  and 
sets  apart  appropriations  for  such  salaries  as 
a  subject,  which  is  distinct  and  separate  from 
all  others,  and  cannot  be  included  in  any 
other.  The  design  of  that  section  was  to  en- 
able the  people  to  see  clearly  what  and  how 
much  compensation  their  servants  are  receiv- 
ing, without  being  confused  by  a  comming- 
ling of  outside  matters  with  appropriations 
therefor. 

We  are  inclined  to  think  that  the  second 
clause  of  section  10  of  the  Act,  appropriating 
"twenty  thousand  dollars  for  the  salaries  of 
inspector,  assistant  inspector,  and  ten  deputy 
factory  inspectors,  as  hereinbefore  provided, " 
is  a  subject  embraced  in  the  act,  which  is  not 
expressed  in  the  title,  and  must  therefore  be 
regarded  as  void  under  the  provision  in  the 
second  sentence  of  section  18.  It  is  true  that 
the  clause  only  makes  an  appropriation  for  the 
salaries  of  one  class  of  state  officers,  and  is 
not  a  general  aopropriation  for  the  pay  of  the 
legislature  and  for  the  salaries  of  all  the 
officers  of  the  government.     But  it  was  the 


intention  of  section  16  that  the  salary  of  each 
of  such  officers,  as  well  as  of  all  of  them  col- 
lectively, should  be  provided  for  by  appro- 
priations in  a  separate  bill,  standing  by  it- 
self and  apart  from  any  provision  on  any 
other  subject.  The  mandate  of  the  constitu- 
tion, as  embodied  in  that  section,  cannot  be 
violated  by  passing  separate  bills,  making^ 
separate  and  distinct  appropriations  for  the. 
salaries  of  particular  officers  of  the  govern- 
ment, or  of  particular  classes  of  government 
officers,  and  embodying  in  such  separate  billa 
provisions  on  other  subjects  than  the  appro- 
priations so  made.  Our  conclusion  is,  that 
section  5  of  the  Act  of  1898,  and  the  first 
clause  of  section  10  thereof,  are  void  and  un- 
constitutional for  the  reasons  here  stated. 
These  are  the  only  sections  of  the  Act,  which 
have  been  attacked  in  the  argument  of  coun- 
sel. No  reason  has  been  pointed  out  why 
they  are  not  distinct  and  separable  from  the 
balance  of  the  Act.  The  rule  is  that,  where 
a  part  of  a  statute  is  unconstitutional,  the 
remainder  Vill  not  be  declared  to  be  uncon- 
stitutional also,  if  the  two  are  distinct  and 
separable  so  that  the  latter  may-stand,  though* 
the  former  becomes  of  no  effect.  Chicago,  Ti, 
dt  Q.  E.  Co.  V.  Jone$,  149  111.  361,  24  L.  R. 
A.  141.  We  do  not  wish  to  be  understood  by 
anything  herein  said  as  holding  that  section- 
five  (5)  would  be  invalid  if  it  was  limited 
in  its  terms  to  females  who  are  minors. 

T^ie  judgment  of  tlie  Criminal  Court  o)  Cook 
County  is  reversed,  and  the  cause  is  remanded 
to  that  court  with  directions  to  dismiss  the 
prosecution. 


OREGON  SUPREME  COURT. 


WILLAMETTE    IRON    WORKS,    Bespt, 

V. 

OREGON   RAILWAY    &    NAVIGATION 
CO.,   Appt. 

(28  Or.  224.) 

1.  Any  'Btracture  on  a  street  which  is 
subversive  of  and  repug^nant  to  its  ose 

and  efficiency  as  a  public  thorougrhfare  is  not  a 
leiritimate  street  use  and  imposes  a  new  servi- 
tude on  the  rigrhts  of  abutting  owners  for  which 
compensation  must  be  made. 

8.  A  solid  structure  80  feet  wide 
erectedlin  the  middle  of  a  street  06  feet 
wide  and  curving  so  as  to  leave  on  one  side  a 
passageway  only  8  feet  wide«  built  as  an  approach 
to  a  toll  bridge  owned  by  a  private  corporation, 
not  forming  a  part  of  or  extension  of  any  public 
highway,  although  authorized  by  the  legislature 
and  city  authorities,  can  lawfully  be  made  only 
on  payment  of  damages  to  the  abutting  owner. 

8.  An  abuttin^^  proprietor  is  entitled  to 
the  use  of  the  street  in  front  of  his  premises 
to  its  full  width  as  means  of  ingress  and  egress 


Note.— As  to  injury  of  abutter's  easements  in 
street,  see  note  to  Selden  v.  Jacksonville  (Fla.)  14  L. 
R,A.  370. 

As  to  what  use  of  a  street  or  highway  constitutes 
an  additional  burden,  see  note  to  Western  Railway 
of  Alabama  v.  Alabama  Grand  Trunk  H.  Co.  (Ala.) 
17  L.  R.  A.  474. 
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and  for  light  and  air,  and  this  right  is  as  mucfr 
property  as  the  soil  within  the  boundaries  of  his 
lot. 

4.  The  use  of  a  street  for  other  than 
legitimate  street  purposes*  which  consti> 
tutes  any  Impairment  of  or  interference  with  the 
easements  of  an  abutting  owner,  is  a  taking  of 
his  property  within  the  meaning  of  the  constitu- 
tion. 

6.  No  portion  of  a  public  street  can  law- 
fully be  appropriated  to  the  exclusive  and  per- 
manent use  of  a  private  corporation  under  the 
guise  of  an  exercise  of  power  to  alter  or  change 
the  grade. 

6.  Opportunity  to  acquire  the  easement 
of  an  abutting  owner  by  agreement  or  con- 
demnation may  be  eriven  before  making  an  in- 
junction mandatory  against  an  unauthorised  ap- 
proach to  a  bridge  which  is  in  daily  use  by  a  large 
number  of  electric  cars,  wagons,  and  foot  pas- 
sengers. 

(October  2, 1804.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Circuit  Court  for  Multnomali  County 
in  favor  of  plaintiff  in  an  action  brought  to 
enjoin  defendant  from  occupying  the  street  in 
front  of  plaintiff's  premises  with  a  bridge  ap- 
proach without  paying  plaintiff  damages- 
therefor.  Affirmed, 
The  facts  are  stated  in  the  opinion. 


18W. 


Willamette  Iron  Works  v.  Oregon  Railway  &  Navigation  Co. 


8ft 


Messrs.  Cos,  Cotton,  Teal  ft  Minor,  and 
Snow  Sb  McCamant,  for  appellaot: 

The  act  of  the  legislature  authorizing  the 
defeudant  to  erect  a  wagon  road  bridge  and 
the  approaches  thereto  is  constitutional. 

California  State  Teleg.  Co,  v.  Alta  Tdeg.  Co, 
22  Cal.  398;  Southern  Pac.  H,  Co.  v.  Orton,  6 
8awy.  157;  Wallace y,  Loomi$,97  U.  S.  146.24 
L.ed.  805. 

Every  court  approaches  with  hesitancy  the 
question  of  declaring  a  law  unconstitutional, 
and  never  exerts  its  power  so  to  do  while 
doubt  exists. 

Cook  V.  Portland,  20  Or.  582;  Gine  v.  Green- 
teood,  10  Or.  241:  UniUd  States  v.  Peters,  9  U. 
S.  5  Cranch,  128,  8  L.  ed.  57;  Kendall  v. 
Kingston,  5  Mass.  584;  Farmers  d  Mechanics 
Bank  v.  SmiUi,  3  Serg.  &  R.  72;  Norwich  v. 
Hampshire  County  Comrs.  18  Pick.  61;  Ex 
parte  M'CoUum,  1  Cow.  564. 

Any  limitation  upon  the  legislative  power  of 
the  state  must  be  strictly  construed. 

Sharpless  v.  Philadelphia,  21  Pa.  160.  59  Am. 
Dec.  759;  California  State  Teleg.  Co.  v.  Alta 
Teleg.  Co.  and  Southern  Pac.  R.  Go.  v.  Orton, 
supra. 

The  ordinance  of  the  city  of  Portland  regu- 
lating the  use  of  Third  street  is  valid. 

The  power  of  the  state  legislature  over  streets 
and  public  highways  is  plenary,  and  it  may  reg- 
ulate their  use  either  directly  through  its  own 
legislation,  or  indirectly  by  conferring  power 
upon  municipalities  to  regulate  their  use. 

DiU.  Mun.  Corp.  §§  ^56-668,  685,  688. 

There  b  an  absolute  power  of  abandonment 
and  vacation  of  streets  either  by  the  legislature 
or  as  a  result  of  power  delegated  to  a  munici- 
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Dill.  Mun.  Corp.  §  666;  Socage  v.  Salem,  24 
L.  R.  A.  788,  23  Or.  881. 

A  city  has  power  to  build  the  necessary  and 
proper  bridges  within  its  limits. 

2  Dill.  Mun.  Corp.  §  729;  Dively  v.  Cedar 
Falls,  27  Iowa,  227;  Savage  v.  Salem,  supra. 

The  plaintiff  has  suffered  no  legal  injury  by 
the  erection  of  the  approach  to  defendants 
bridge. 

That  which  the  state  has  legally  authorized 
cannot  be  a  public  nuisance. 

Satage  v.  Salem,  supra;  Northern  Transp. 
Co.  of  Ohio  V.  Chicago;^  U.  8.  685,  25  L.  ed. 
336;  2  Dill.  Mun.  Corp.  $8  667.  697. 

The  right  of  the  abutting  owner  to  recover 
compensation  for  the  use  of  a  street  by  a  steam 
railway  does  not  depend  upon  a  mere  arbi- 
trary distinction  based  upon  the  ownership  of 
the  fee,  but  it  depends  in  all  cases  upon  the 
question  whether  or  not  the  use  by  such  steam 
railway  has  so  far  changed  the  character  of 
the  street  as  to  impose  a  new  servitude  thereon. 

McQuaid  v.  Portland  d  V.  R  Co.  18  Or.  237; 
Spencer  v.  Point  Pleasant  d  0.  i?.  /?.  Co.  23 
W.  Va.  407;  Wichita  d  C.  R.  Co.  v.  Smith,  45 
Kan.  264;  Lewis,  Em.  Dom.  §55  96,  97;  Set- 
den  V.  Jacksonville,  14  L.  R.  A.  370,  28  Fla. 
558. 

Changes  in  the  street  made  for  highway  pur- 
poses give  no  right  for  compensation. 

Robin0oji  V.  Oreat  Northern  R.  Co.  48 
Minn.  445;  Rauenstein  v.  Nett  York,  L.  d  W. 
R.  Co  28  L.  R.  A.  768.  136  N.  Y.  528. 

In  many  cities  it  has  been  considered  ad- 
visable to  bridge  railway  tracks  by  means  of 
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an  elevated  viaduct  resembling  in  its  nature, 
purpose,  and  object  the  bridge  approach  to 
defendant's  bridge.  We  know  of  no  case 
holding  that  the  abutting  property  owner  suf- 
fering damages  can  recover  compensation 
therefor. 

Selden  v.  Jacksonville,  supra;  Ready.  Cam- 
den, 34  N.  J.  L.  347. 

The  right  of  the  owner  of  property  depends 
upon  the  nature  of  the  use  made  of  the  street. 

Paquet  v.  Mount  Tabor  Street  R.  Co.  18  Or. 
232;  McQuaid  v.  Portland  d  V.  R.  Co.  18  Or. 
287;  Rauenstein  v.  New  York,  L.  d  W.  R.  Co. 
and  Robinson  v.  Great  Northern  R.  Co.  su^a. 

If  the  fair  market  value  of  the  property  is  as 
much  immediately  after  the  construction  of 
the  approach  as  it  was  before,  no  damage  has 
been  sustained  and  no  recovery  can  be  had. 

Springer  v.  Chicago,  12  L.  R.  A.  609, 135  HI. 
552;  Bohm  v.  Metropolitan iElev.  R.  Co.\U  L. 
R.  A.344,  129  N.  Y.  576. 

It  is  true  that  the  plaintiff  has  been  deprived 
of  the  use  of  the  full  width  of  Third  street  in 
front  of  its  premises,  but  such  deprivation  of 
use,  even  when  caused  by  railroad  tracks  and 
embankment  in  a  street,  do  not  constitute  legal 
injury. 

Wtdiita  d  C.  R.  Co.  V.  Smith,  45  Kan.  264. 

The  plaintiff  is  not  entitled  to  an  injunction 
or  to  the  abatement  of  the  bridge. 

Savage  v.  SaUm,  24  L.  R.  A.  787.  23  Or.  381; 
Paquet  v.  Mount  Tabor  Street  R.  Co.  18  Or. 
233;  McQuaid  v.  Portland  d  V.  R.  Co.  18 
Or.  237;  Peona  d  R.  I.  R.  Co.  v.  Sehertz,  84111. 
185;  Spencer  v.  Point  Pleasant  d  0,  R.  R. 
Co.  23  W.  Va.  406;  Osborne  v.  Missouri  Pac. 
R.  Co.  147  U.  S.  248,  87  L.  ed.  155.  37  Fed. 
Rep.  880;  Porter  v.  Midland  R.  Co.  126  Ind. 
476. 

The  construction  of  the  defendant's  bridge 
approach  does  not  result  from  time  to  time  in 
new  injuries  to  the  plaintiff's  property,  but  the 
injury,  if  any,  was  done  at  one  and  the  same 
time;  and  for  an  injury  of  this  character  there 
can  be  but  one  action  of  damages,  in  which 
can  be  recovered  the  entire  damage  suffered  by 
the  person  injured. 

Osborne  v.  Missouri  Pac.  R.  Co. ,  Spencer  v. 
Point  Pleasant  R.  Co.  and  Porter  v.  Midland 
R.  Co.  supra. 

Messrs.  J.  F.  Watson  and  E.  B.  Watson 
for  respondent. 

Bean,  Ch.  «/.,  delivered  the  opinion  of 
the  court: 

This  is  a  suit  by  an  abutting  owner  to  en- 
join and  restrain  the  defendant  from  occupy- 
ing a  portion  of  the  street  in  front  of  plain- 
tiff's property  with  an  approach  to  its  bridge 
across  the  Wi llamette  river  at  Portland.  The 
plaintiff's  premises  are  situated  on  the  west 
side  of  Third  street,  and  are  bounded  on  the 
south  by  G  street,  on  the  north  by  H  street, 
and  on  the  west  by  Fourth  street,  and  occupy- 
ing that  portion  of  the  property  abutting  on 
Third  street  is  a  two-story  brick  and  iron 
building,  used  as  a  foundry  and  machine 
shops.  Third  street  is  about  66  feet  wide,  and 
runs  northerly  through  the  city  to  the  north 
line  of  said  H  street."  In  1887  the  legislature 
granted  to  the  defendant  the  right  to  con- 
struct and  maintain  abridge,  with  proper  and 
convenient  approaches,  across  the  Willamette 
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river,  between  the  then  cities  of  Portland  and 
East  Portland,  for  the  purpose  of  travel  and 
commerce,  as  a  railroad,  wagon  road,  and  pas- 
senger bridge,  and  to  charge  and  collect  tolls 
and  fares  thereon.  Laws  1887,  p.  2/52.  Sub- 
sequently the  city  of  Portland,  by  ordinance, 
j2:rantcd  to  defendant  the  right  to  build  on 
Third  street  "a  solid  roadway  and  approach 
to  said  bridge  from  the  north  line  of  G  street 
to  the  center  line  of  H  street,  said  approach 
to  be  on  an  ascending  grade  from  G  street 
and  to  be  built  as  a  solid  construction,  not 
exceeding  30  feet  in  width."  In  pursuance 
of  the  permission  thus  given  by  the  legisla- 
ture and  the  city  of  Portland,  the  defendant 
proceeded  to  and  did  construct  from  a  point 
about  600  feet  east  of  Third  street  a  double- 
decked  steel  bridge  across  said  river, — not, 
however,  as  a  part  of  or  extension  of  anv 
public  highway, — and  from  the  upper  deck 
thereof,  which  is  used  for  wagon  ana  passen- 
ger traffic,  constructed  an  elevated  roadway, 
substantially  at  right  angles  to  Third  street, 
over  and  across  private  property,  to  the  east 
end  of  H  street,  where,  by  a  curve,  it  was 
connected  to  an  approach  in  Third  street,  as 
provided  in  the  ordinance  referred  to.  This 
approach  is  80  feet  wide,  and  occupies  the 
middle  of  the  street  in  front  of  plaintiff's 
property  for  about  three  fourths  of  the  dis- 
tance north  from  G  street,  and  then  turns  to 
the  east  on  a  curve  so  that  at  a  point  opposite 
the  north  line  of  plaintiff's  property  it  is 
about  35  feet  from  the  west  line  of  the  street, 
while  at  the  south  end,  and  for  a  greater  por- 
tion of  the  distance  along  the  block,  it  is  only 
about  20  feet  from  the  street  line  and  about 
8  feet  from  the  sidewalk,— a  space  not  suffi- 
cient for  wagons  to  pass  each  other.  At  the 
junction  of  Third  and  H  streets,  and  opposite 
the  north  line  of  plaintiff's  property,  it  is 
about  l^  feet  above  the  street  surfacje,  and 
from  that  point  descends  southerly  by  a  grad- 
ual descent,  reaching  the  surface  of  the  street 
at  the  intersection  of  Third  and  G  streets, 
forming  an  effectual  barrier  to  the  crossing 
of  that  part  of  the  street  by  vehicles.  It  is 
supported  by  timbers  resting  on  the  street 
surface,  and  is  so  constructed  and  timbered 
as  to  be  practically  a  solid  structure,  neces- 
sarily constituting  an  exclusive  and  perma- 
nent occupation  and  appropriation  to  the  use 
of  the  defendant  of  that  portion  of  Third 
street  covered  by  it.  The  decree  of  the  court 
below  was  in  favor  of  the  plaintiff,  and  de- 
fendant appeals. 

Counsel  for  defendant  seeks  to  reverse  the 
decree  of  the  court  below  on  the  grounds  (1) 
that  the  erection  of  the  bridge  "and  its  ap- 
proach in  Third  street,  under  legislative  and 
municipal  authority,  violates  no  property 
rights  of  plaintiff,  and  consequently  it  is 
without  remedy,  although  its  property  may 
be  injured ;  and  (2)  the  plaintiff's  remedy, 
if  it  has  any,  is  by  an  action  at  law  to  recover 
damages,  and  not  by  suit  for  an  injunction. 

But  few  questions  have  come  before  the 
•courts  in  recent  years  involving  lareer  pecun- 
iary interests  or  of  greater  practical  impor- 
tance, or  which  have  provoked  more  dis- 
cussion, than  those  growing  out  of  the 
enforcement  by  abutting  lot  owners  of  their 
right  to  compensation  for  the  occupation  and 
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use  of  streets  under  legislative  or  municipal 
authority  by  private  corporations  for  public 
use,  under  constitutions  like  ours,  which  pro- 
vide that  private  property  shall  not  be  taken  , 
for  public  use  without  just  compensation. 
It  is  quite  generally  agreed  that  any  proper 
exercise  of  governmental  power  over  a  street 
in  a  municipality,  for  street  purposes,  which 
does  not  directly  encroach  upon  the  abutting 
property  of  an  individual,  though  the  conse- 
quences may  be  to  impair  its  use,  is  not  a 
taking,  within  the  meaning  of  the  constitu- 
tion, and  will  not  entitle  the  adjoining  pro- 
prietor to  compensation,  or  give  him  a  rtfirht 
of  action.  Cooley,  Const.  Lim.  5th  ed.  6*1 ; 
Northern  Ti'ansp,  Co.  of  Ohio  v.  Chicago,  99 
U.  S.  685,  25  L.  ed.  386.  It  is  within  this 
principle  that  changes  of  grade ;  the  use  of 
a  street  for  a  surf  ace  street  railroad  ;  the  erec- 
tion of  lamps,  hitching  posts,  telephone,  tel- 
egraph, and  electric  light  poles;  the  layinir 
of  sewer  and  water  pipes ;  the  crossing  of 
streets  over  railway  tracks  by  means  of  ele- 
vated viaducts, — are,  when  authorized  by 
lawful  authority,  held  damnum  ahttque  in- 
juria, although  the  abutting  owner  may  be 
seriously  injured,  and  the  value  and  useful- 
ness of  his  property  greatly  impaired.  This 
is  upon  the  ground  that  individual  interests 
in  streets  are  subservient  to  those  of  the  pub- 
lic, and  that  an  adjoining  owner  received 
full  compensation  for  such  injury  as  might 
result  to  him  or  his  grantees  from  the  use  of 
the  street  for  proper  street  purposes  at  the 
time  of  the  dedication  or  appropriation  of 
the  land  therefor.  But  there  is  a  limitation 
to  legislative  or  municipal  power  over  a 
street,  which  cannot  be  exceeded  without  in- 
vading the  constitutional  rights  of  abuttins: 
owners.  An  abutting  proprietor  is  entitled 
to  the  use  of  the  street  in  front  of  his  prem- 
ises, to  its  full  width,  as  a  means  of  ingress 
and  egress,  and  for  light  and  air,  and  this 
right  is  as  much  property  as  the  soil  within 
the  boundaries  of  his  lot ;  and  therefore  any 
impairment  thereof  or  interference  therewith, 
caused  by  the  use  of  the  street  for  other  than 
legitimate  street  purposes,  is  a  taking,  with- 
in the  meaning  of  the  constitution,  whether 
the  fee  of  the  street  is  in  the  abutting  owner 
or  not.  He  holds  his  property  subject  to  the 
power  of  the  proper  legislative  authority  to 
control  and  regulate  the  use  of  the  street  as 
an  open  public  highway,  and  hence  any  au- 
thorized use  thereof,  though  a  new  one.  gives 
him  no  cause  of  action.  But  such  holding 
is  not  subject  to  the  legislative  power  to  di- 
vert the  street  from  legitimate  street  purposes 
by  authorizing  a  structure  thereon  which  is 
inconsistent  with  its  continuous  use  as  an 
open,  public  street.  Any  structure  on  a  street 
which  is  subversive  of  and  repugnant  to  its 
use  and  efficiency  as  a  public  thoroughfare 
is  not  a  legitimate  street  use,  and  imposes  a 
new  servitude  on  the  rights  of  abutting  own- 
ers, for  which  compensation  must  be  made. 
Elliott.  Roads  &  Streets,  526;  Tiedeman. 
Mun.  Corp.  301;  Lewis,  Em.  Dom.  iS  126; 
Booth,  Street  Railway  Law.  ^^5  80,  81;  2 
Dill.  Mun.  Corp.  ^g  711,  712,  723c;  McQtutid 
V.  Portland  d  V.  R.  Co.  18  Or.  237 ;  Story 
V.  New  York  Elec.  R.  Co.  90  N.  Y.  122,  43 
Am.  Rep.  146;    La?ir  v.  Metropolitan  Elev, 


1894. 


WiLIiAMKTTE  IrON   WORKS  V.  OrEOON   RAILWAY  &   NAVIGATION  Co. 


01 


R.  Co.  104  N.  Y.  268 :  Reining  v.  Ifew  York, 
L.  dk  W.  R.  Co.  128  N.  Y.  157,  14  L.  K.  A. 
133 :  Kane  v.  ^ew  York  Elev.  R.  Co.  125  N. 
Y.  165,  11  L.  R.  A.  640;  Corning  v.  Lowei-re, 
6  Johns.  Ch.  439,  2  L.  ed.  178;  Barney  v. 
Keokuk,  94  U.  S.  324,  24  L.  ed.  224;  8iate 
V.  Jersey  City,  52  N.  J.  L.  65.  As  said  bv 
Andrews,  t/.,  in  Kane  v.  New  York  Elev.  A. 
Co.,  supra:  "However  difficult  it  is  to  trace 
its  origin,  or  to  refer  it  to  any  exact  legal 
principle,  it  is  undoubtedly  the  prevailing 
doctrine  of  American  jurisprudence  that  the 
owner  of  a  lot  abutting  on  a  city  street,  the  fee 
of  which  is  in  a  municipality,  has,  by  virtue 
of  proximity,  special  and  peculiar  rights, 
facilities,  and  franchises  in  the  street,  not 
<^mmon  to  citizens  at  large,  in  the  nature 
of  easements  therein,  constituting  property, 
of  which  he  cannot  be  deprived  by  the  legisla- 
ture or  municipality,  or  by  both  combined, 
without  compensation. "  And  in  Story's  Case, 
tupra,  the  rule  is  thus  stated  by  Tracey,  J.: 
**  While  the  legislature  may  regulate  the  uses 
of  the  street  as  a  street,  it  has,  we  think,  no 
power  to  authorize  a  structure  thereon  which 
is  subversive  of  and  repugnant  to  the  uses  of 
the  street  as  an  open,  public  street.  Whether 
-a  particular  structure  authorized  by  the  leg- 
islature is  consistent  or  inconsistent  with  the 
uses  of  the  street  as  a  street  must  be  largely 
a  question  of  foot,  depending  upon  the  na- 
ture and  character  of  the  structure  author- 
ized."   90  N.  Y.  170,  43  Am.  Rep.   146. 

This  brings  us  to  the  question,  then, 
whether  the  occupation  of  Third  street  by 
the  approach  to  defendant's  bridge  is  com- 
patible with  or  destructive  of  its  use  as  an 
open  public  street.  As  already  stated,  this 
street  is  about  66  feet  in  width,  and  the  ap- 
proach complained  of  is  practically  a  solid 
structure  30  feet  wide  in  the  middle  of  the 
street,  so  that  no  use  can  be  made  of  that 
portion  of  the  street  occupied  by  it  except 
by  persons  desirini?  to  use  defendant's  bridge 
and  pay  toll  therefor.  In  other  words,  it  is 
in  fact  an  appropriation  of  a  public  street 
to  the  exclusive  use  of  a  private  corporation, 
and  to  the  manifest  injury  of  an  abutting 
proprietor.  The  plaintiff  and  the  public 
are  absolutely  and  permanently  excluded 
from  the  use  of  all  that  portion  of  Third 
street  covered  by  the  approach  for  general 
street  purposes.  It  practically  terminates 
the  street  as  an  open  public  thoroughfare  at 
the  north  line  of  G  street,  in  place  of  the 
north  line  of  H  street,  as  it  is  laid  out  and 
dedicated ;  and  the  only  roadway  in  front  of 
plaintiff's  property  is  but  a  few  feet  wide, 
and  quite  insufficient  for  the  proper  and  nec- 
essary use  of  such  property,  or  for  the  ac- 
commodation of  public  travel.  While  the 
city  authorities  undoubtedly  have  power  to 
authorize  the  use  of  the  street  for  legitimate 
street  purposes,  we  do  not  think  the  public 
<»n  justly  demand  or  require  such  a  sacrifice 
of  private  interests,  or  justify  such  an  ex- 
clusive and  permanent  appropriation  of  a 
street  in  aid  of  a  private  enterprise,  although 
for  public  purposes,  as  is  contemplated  in 
this  case.  It  may  be  conceded  that  the  gen- 
eral interests  of  Portland  and  the  public  at 
large  are  promoted  by  the  appropriation  of 
the  street  to  the  purposes  of  an  approach 
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to  defendant's  bridge;  but  it  by  no  means 
follows  that  the  burden  of  such  a  public  im- 
provement can  rightfully  be  cast  upon  this 
plaintiff  by  appropriating  its  property  for 
the  public  benefit,  without  compensation. 
We  think,  therefore,  that,  while  it  is  com- 
petent for  the  legislature  or  municipality 
to  authorize  the  use  of  a  street  for  legitimate 
street  purposes  without  making  compensa- 
tion to  abutting  owners  for  consequential  in- 
juries to  their  property,  they  cannot  legally 
authorize  structures  of  the  character  com- 
plained of  to  be  erected  thereon  for  the  use 
and  convenience  of  a  private  corporation,  and 
which  absolutely  and  permanently  exclude 
the  public  and  the  abutting  owner  from  the 
portion  of  the  street  so  occupied,  without 
compensating  the  adjoining  proprietor  for 
the  injury  sustained. 

The  argument  that  the  building  of  the  ap- 
proach was  a  mere  change  of  the  grade  of 
the  street,  authorized  by  proper  municipal 
authority,  is  clearly  untenable.  The  city 
of  Portland  has  undoubted  plenary  power  to 
alter  or  change  the  grade  of  a  public  street 
by  proper  proceedings  under  its  charter,  but 
the  act  of  the  municipal  authorities  in  grant- 
ing defendant  permission  to  occupy  the  street 
did  not  purport  to  be  an  exercise  of  such 
power.  It  was  simply  conferring  upon  the 
defendant,  so  far  as  the  city  was  able,  the 
right  to  the  exclusive  and  permanent  use  of 
a  portion  of  the  public  street;  and,  while 
such  permission  included  as  a  consequence 
the  construction  of  a  solid  roadway  above 
and  over  the  street  surface,  it  does  not  follow 
that  what  was  done  was  in  exercise  ot  the 
power  to  alter  or  change  the  grade  of  a  street. 
The  street  grade  remained  the  same  after  the 
approach  was  built  as  before,  and  this  ap- 
proach is  no  part  of  the  street,  but  is  foreign 
thereto,  and  as  useless  for  general  street  pur- 
poses as  any  of  th*^  structures  referred  to  in 
the  cases  cit«d.  We  do  not  think  a  public 
street,  or  any  portion  thereof,  can  lawfully 
be  appropriated  to  the  exclusive  and  perma- 
nent use  of  a  private  corporation  under  the 
guise  of  an  exercise  of  the  power  to  alter  or 
change  the  grade.  The  primary  object  of  this 
grant  of  power  is  to  enable  the  municipality 
to  make  the  streets  safe  and  convenient  for 
public  travel,  and  not  to  divert  them  from 
legitimate  street  purposes  to  the  exclusive 
use  of  some  private  corporation.  Conceding, 
therefore,  that  defendant  occupies  this  street 
by  lawful  authority,  and  hence  its  structure 
is  not  a  nuisance,  yet  it  invades  the  legal 
rights  of  an  abutting  owner,  and  is  an  ap- 
propriation of  the  property  of  such  owner 
without  compensation,  which  is  beyond  the 
power  of  the  legislature  or  municipality,  or 
both,  constitutionally,  to  authorize  or  sanc- 
tion. 

The  defendant's  counsel  also  claims  that 
plaintiff's  remedy  is  by  action  at  law  to  re- 
cover damages,  and  not  by  suit  in  equity  to 
enjoin  and  restrain  the  defendant  from  main- 
taining the  approach  complained  of.  He  re- 
lies principally  upon  the  case  of  Osborne  v. 
Missouri  Pac.  R.  Co.,  147  U.  S.  248,  37  L. 
ed.  155.  This  was  a  suit  by  an  abutting 
owner  to  enjoin  the  defendant  from  laying 
down  its  railroad  track  at  street  irrade  un- 
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der  competent  municipal  authority,  on  the 
ground  that  the  track  would  be  a  permanent 
obstruction,  and  the  damage  threatened  ^to 
be  done  complainant  was  irreparable,  and 
could  not  be  compensated  for  by  a  recovery 
in  an  action  at  law.  The  constitution  of 
Missouri  provides  that  private  property  shall 
not  be  taken  or  damaged  for  public  use  with- 
out just  compensation ;  but,  while  the  stat- 
utes of  that  state  contain  ample  provisions 
for  the  assessment  of  compensation  for  the 
taking  of  property,  there  is  no  provision 
therein  for  such  assessment  when  the  property 
is  merelv  damaged.  It  was  therefore  held 
that  as  the  laying  down  of  defendant's  track 
at  the  grade  of  the  street  was  not  an  exercise 
of  the  power  of  eminent  domain,  or  the  tak- 
ing of  private  property  for  public  use,  there 
was  no  proo^eeding  authorized  by  law,  which 
the  railway  company  could  avail  itself  of, 
to  obtain  an  assessment  of  damages,  while 
the  complainant  had  an  adequate  remedy  by 
action  at  law,  and  therefore  the  injunction 
should  be  denied,  and  the  plaintiff  remitted 
to  his  remedy  at  law.  But  in  this  case,  as 
we  have  endeavored  to  show,  the  act  sought 
to  be  restrained  is  a  taking  of  private  prop- 
erty for  public  use,  and  in  such  cases  our 
statute  has  made  adequate  provision  for  the 
assessment  of  compensation  therefor.  Pro- 
vision is  not  only  made  by  statute  for  deter- 
mining the  compensation  to  be  paid  the 
owner,  but  its  payment  is  made  a  condition 
precedent  to  the  right  to  take  the  property, 
and  it  is  within  the  power  of  the  defend- 
ant to  comply  with  this  condition.  In  such 
case,  as  we  understand  the  rule,  an  injunc- 
tion will  almost  universally  be  granted,  at 
least  until  the  condition  is  complied  with. 
The  rule  is  very  clearly  stated  by  Mr.  Chief 
Justice  Fuller,  in  the  case  referred  to,  as  fol- 
lows :  **  Whenever  the  power  of  eminent 
domain  is  about  to  be  exercised  without  com- 
pliance with  the  conditions  upon  which  the 
authority  for  its  exercise  depends,  courts  of 
equity  are  not  curious  in  analyzing  the 
grounds  upon  which  they  rest  their  inter- 
position. Equitable  jurisdiction  may  be  in- 
voked in  view  of  the  inadequacy  of  the  legal 
remedy,  where  the  injury  Is  destructive,  or 
of  a  continuous  character,  or  irreparable  in 
its  nature ;  and  the  appropriation  of  private 
property  to  public  use,  under  color  of  law, 
but  in  fact  without  authority,  is  such  an  in- 


vasion of  private  rights  as  may  be  assumed, 
to  be  essentially  irremediable,  if,  indeed, 
relief  may  not  be  awarded  ex  debito  jnstUup. 
But  where  there  is  no  direct  taking  of  the 
estate  itself,  in  whole  or  in  part,  and  the 
injury  complained  of  is  the  infliction  of 
damage  in  respect  to  the  complete  enjoyment 
thereof,  a  court  of  equity  must  be  satisfied 
that  the  threatened  damage  is  substantial, 
and  the  remedy  at  law  in  fact  inadequate, 
before  restraint  will  be  laid  upon  the  pro- 
gress of  a  public  work  ;  and  if  the  case  made 
discloses  only  a  legal  right  to  recover  dam- 
ages, rather  than  to  demand  compensation, 
the  court  will  decline  to  interfere."  To  the 
same  effect  is  Booth,  Street  liailway  Law, 
189 ;  Elliott,  Roads  &  Streets,  536 ;  Tiede- 
man,  Mun.  Corp.  §  807;  2  Dill.  Mun.  Corp. 
§  728d;  Stoi-y  v.  ^ew  York  EUt.  R.  Co.  90* 
N.  Y.  179.  48  Am.  Rep.  146 ;  Lahr  v.  Metro- 
politan Elet.  R,  Co.  104  N.  Y.  268 ;  Colum- 
bus <fc  W.  R,  Co.  V.  Witherow,  82  Ala.  190;. 
State  V.  Bei'detta,  78  Ind.  185,  88  Am.  Rep. 
117. 

As  the  structure,  the  maintenance  of  which 
is  sought  to  be  restrained  in  this  case,  i& 
permanent  and  exclusive  in  its  character, 
and,  if  suffered  to  continue  as  now  located, 
will  inflict  a  continuing  and  permanent  in- 
jury upon  the  plaintiff,  we  think  it  mani- 
fest that  it  is  entitled  to  restrain  the  contin- 
uation thereof  by  an  injunction ;  but  as  it 
was  constructed  with  the  knowledge  and 
without  objection  by  plaintiff,  on  the  as- 
surance, however,  of  the  defendant,  that  it 
was  only  intended  as  a  temporary  expedient 
and  not  as  a  permanent  structure,  and  the- 
fact  that  it  has  become  and  is  one  of  the- 
principal  avenues  across  the  river,  and  daily 
used  by  a  large  number  of  electric  cars, 
wagons,  and  foot  passengers,  the  injunction- 
should  not  be  made  mandatory  until  the  de- 
fendant has  had  a  reasonable  time  after  the 
mandate  is  filed  in  the  court  below,  to  be 
determined  by  that  court,  to  acquire  the 
plaintiff's  easements  in  the  street,  by  agree- 
ment or  by  proceedings  to  condemn  the  same, 
if  it  should  be  so  advised.  It  follows  that 
the  decree  of  the  court  below  must  be  affirmed. 
and  the  cause  will  be  remanded  for  further 
proceedings  in  accordance  with  this  opinion.. 

Rehearing  denied. 
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Moses  R.  TAYLOR,  Plff.  in  Err., 

V. 

Charles  P.  DOWNEY,  Survivor,  etc. 
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A  hotel  keeper  is  not  liable  for  the  theft 
by  his  ni^ht  clerk  from  tbe^botcl  safe  of 


money  of  a  regular  boarder  who  has  lived  in  the 
house  for  some  months,  if  ordinary  care  and  dili> 
grenoe  were  used  in  the  employment  of  the  clerk. 

(April  2, 1895.) 

ERROR  to  the   Circuit  Court  for  Ingham- 
County  to  review  a  judgment  in  favor  of 


'Sots.— Liability  of  bailee  for  wrongful  apuropria- 
lion  buniff  eervanl  of  thing  bailed. 
Many  bailees  become  such  because  of  the  rela- 
tion which  they  bear  to  the  public,  and  the  meas- 
ure of  their  liability  is  fixed,  not  so  much  by  the 
29  L.  R.  A. 


law  of  bailment  as  by  that  which  fforenm  the  ca- 
pacity in  which  they  act.  Thus  the  business 
of  common  carriers,  innkeepers,  and  other  clasaea 
of  persons  requires  them  to  have  more  or  less 
custody  of  other  people^s  property.    But  in  such. 


1895. 


Taylob  v.  Downey. 


defendant  in  an  action  brought  to  bold  defend- 
ant liable  for  the  loss  of  money  which  had 
been  placed  by  plaintiff  in  defendant's  safe 
while  plaintiff  was  a  boarder  at  defendant's 
hotel.     Affirmed, 

The  facts  arc  stated  in  the  opinion. 

Mes9ri.  Cahill  &  Ostrander,  for  plain- 
tiff in  erroK 

The  plaintiff  was  a  boarder.  But,  as  such, 
the  proprietors  of  the  hotel  owed  him  the  duty 
of  protection  of  his  property  from  loss  or  injury 
by  their  own  tort  or  tpat  of  their  servants. 

Chamberlain  v.  Masterson,  26  Ala.  371; 
Bird  V.  Eternrd,  4  Misc.  104;  Donlin  v.  Mc- 
Quade,  61  Mich.  275:  Cooley.Torts,  537;  Hofer 
V.  Hodge,  52  Mich.  372,  50  Am.  Rep.  256;  JVeal 
V.  Wikox,  49  N.  C.  146,  67  Am.  Dec.  266; 
Clarp  V.  WiUey,  49  Vt.  55. 

A  bailee  for  hire  is  presumptively  responsi- 
ble for  the  loss  of  prpperty  through  the  fault 
of  his  servants. 

This  contract  for  the  safe  keeping  of  plain- 
tiffs property  was  accessory  to  the  main  con- 
tract for  board,  and  the  plaintiff  is  entitled  to 
damages  for  the  breach  of  it  the  same  as  a 
traveler  on  a  railroad  train  is  for  the  loss  of 
his  baggage. 

Coggs  V.  Bernard,  1  Smith,  Lead.  Cas.  8th 


» ed.  p.  416;  KeedUs  v.  Howard,  1  E.  D.  Smith, 
54. 

It  Is  surely  more  just  that  the  persons  who 
selected  the  night  clerk  and  who  could  remove 
him  for  misconduct,  and  whose  orders  that 
clerk  was  bound  to  receive  and  obey,  should 
suffer  for  the  misconduct  of  that  clerk,  than 
that  Mr.  Taylor,  who  had  not  the  opportunity 
of  selection,  or  the  power  of  removal  and  en- 
forcing obedience  to  his  orders,  should  be  in- 
jured oy  the  misconduct. 

Smith,  Mast.  &  S.  322;  1  Addison,  Torts, 
art  599;  Dansey  v.  Richardson,  8  El.  &  Bl. 
144. 

Mr.  Frank  S.  Porter,  for  defendant  in 
error: 

Hotel  keepers  act  in  a  double  capacity,  being 
both  innkeepers  and  boarding  house  keepers. 

Jeffords  Y.  Crump,  12  Phila.  500;  Manning 
V.  Wells,  9  Humph.  746,51  Am.  Dec.  688; 
Vance  v.  Throckmorton,  5  Bush,  41,  96  Am. 
Dec.  327;  Moore  v.  Long  Beach  Development 
Co,  87  Cal.  488;  Lawrence  v.  Howard,  1  Utah, 
142. 

The  law  imposes  no  obligation  on  a  board- 
ing-house keeper  to  take  care  of  the  property 
of  his  boarder. 

Boulder  v.  Soulby,  8  C.  B.  N.  S.  254. 


cases  when  the  true  relation  of  carrier  and  shipper 
or  innkeeper  and  gruest  exists  their  liability  Is  gov- 
erned by  a  law  peculiar  to  those  relations.  Cases 
of  that  character  are  not  collected  here  any  further 
than  is  useful  In  showinsr  the  rule  (roveming  them 
and  Its  modiflcation  when  the  relation  of  the  par- 
ties is  reduced  to  that  of  mere  bailor  and  bailee. 

Id  The  Albany,  44  F^.  Kep.  481,  the  court  sayS 
that  the  general  rule  is  that  the  master  is  not  liable 
for  the  wUlfui  acts  of  his  servants  committed  with- 
out his  express  or  implied  authority  unless  at  least 
they  are  done  strictly  within  the  scope  of  their  em- 
ployment, but  there  is  no  doubt  that  in  the  case  of 
innkeepers,  common  oarrieis,  and  ship  owners^they 
are  upon  the  grounds  of  public  policy  liable  for  the 
embezzlement  by  their  servants  or  agents. 

The  master  of  a  vessel  is  liable  for  cargo  embez- 
zled by  the  crew.  Scbieffelln  v.  Harvey,  6  Johns. 
170,  5  Am.  Dec.  206. 

The  owner  of  a  vessel  is  liable  for  the  barratry  of 
the  master.    The  William  Tal)er,  2  Ben.  829. 

Where  the  asrent  of  an  express  company  stole 
money  from  a  package  which  he  had  been  given  to 
deU%-er  and  the  company  paid  the  owner  the  amount 
the  court  said  it  was  the  duty  of  the  company  to 
make  good  this  sum  to  the  bank.  The  bank  could 
have  recovered  against  It  at  law.  Uagerstown 
Bank  v.  Adams  Exp.  Co.  45  Pa.  419,  84  Am.  Dec.  499. 

A  carrier  If  liable  for  embezzlement  by  his  serv- 
ant.   King  V.  Shepherd,  3  Story,  C.  C.  349. 

In  the  Canal  Boat  E.  M.  MoChcsney,  8  Ben.  150, 
where  a  portion  of  the  oats  forming  the  cargo  of  a 
boat  were  abstracted  with  the  connivance  of  the 
master  it  was  suggested  that  the  boat  was  not  liable 
because  it  was  not  within  the  scope  of  the  master's 
employment  to  steal  or  be  privy  to  the  stealing  of 
the  oats.  But  the  court  said:  A  master  is  civilly 
liable  for  the  lawless  acts  of  his  servant,  whether 
the  act  be  one  of  omission  or  commission,  and 
whether  negligent,  fraudulent,  or  deceitful,  if  the 
act  be  done  in  the  course  of  the  servant^s  employ- 
ment; and  it  makes  no  difference  that  the  master 
did  not  authorize,  or  even  know  of,  the  act  or  neg- 
lect of  the  servant,  or  even  that  he  disapproved  or 
forbade  it.  The  test  is  as  to  whether,  at  the  time, 
the  alleged  servant  did  or  did  not  sustain  the  rela- 
tion of  servant  to  the  master.  In  theipresent  case, 
29  L.  R.  A. 


I  the  care  of  the  oats  on  the  boat  was  confided  to  the 
captain  of  the  boat.  The  owner  of  the  tx)at  and 
I  her  mortgagee  directed  the  captain  to  deliver  the 
oats  at  New  York  to  the  address  given  in  the  bill 
of  lading,  and  directed  him  not  to  steal  them  on  the 
way.  He  did  steal  them  on  the  way.  But  they  were 
entrusted  to  his  control,  and  the  owner  and  the 
mortgagee  of  the  boat  put  it  in  the  power  of  the 
captain  to  steal  them  on  the  way,  and  did  it  in 
the  face  of  the  absolute  obligation  in  the  bill  of 
lading  that  the  oats  should  all  of  them  be  delivered 
at  New  York,  or  the  vessel  should  respond  for  the 
deficiency." 

As  to  liability  for  loss  of  baggage  by  sleeping-car 
companies  see  nttte  to  Mann- Boudoir  Car  Co.  v. 
Dupre  (CJ.  8.  C.  C.  8.  D.  Miss.)  21Ii.  R.  A.  289. 

Common  innkeepers  without  any  particular  con- 
tract for  that  purpose  are  answerable  for  all  losses 
at  their  inns  happening  either  by  the  acts  or  negli- 
gence of  themselves  or  their  servants  to  travelers 
and  guests  received  by  them.  Towson  v.  Havre 
de  Grace  Bank,  6  Harr.  &  J.  47, 14  Am.  Dec.  254.  In 
that  case  the  innkeeper  was  held  liable  for  money 
stolen  from  a  guest  by  the  barkeeper  of  the  hotel. 

In  Trelber  v.  Burrows,  27  Md.  130,  it  is;  said  an 
innkeeper  at  common  law  is  bound  to  take  more 
than  ordinary  care  of  the  goods,  money,  and  liag- 
gage  of  his  guest  brought  within  his  inn,  and  is  re- 
sponsible for  loss  or  damage  to  the  same  by  his 
servants,  domestics,  other  guests  or  persons  un- 
known. 

If  the  person  to  whom  the  property  is  delivered 
appears  to  be  in  charge  of  the  hotel  the  proprietor 
cannot  deny  his  authority  to  escape  liability  for  val- 
uables delivered  to  and  embezzled  by  him.  Buckle 
V.  Probasco,  58  Mo.  App.  49. 

It  is  the  duty  of  an  innkeeper  to  provide  honest 
servants.  Houser  v.  TuUy,  62  Pa.  96,  1  Am,  Rep. 
890;  JeflTords  v.  Crump.  12  Phila.  500. 

In  McDanlels  v.  Robinson,  28  Vt.  887,  62  Am.  Deo. 
574,  it  is  stated  that  an  innkeeper  is  responsible  for 
acts  of  every  one  within  his  house. 

In  Glle  V.  Libby,  86  Barb.  70,  it  is  stated  that  the 
innkeeper  is  liable  if  goods  are  stolen  by  his  serv- 
ant. 

Where  a  pawner  tendered  the  money  to  the  serv- 
ant of  the  pawnbroker  and  the  servant  said  he  had 
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The  hotel  keeper  is  liable  in  those  cases  only 
where  he  has  been  guilty  of  gross  negligence. 

Wiser  v.  Chedey,  53  Mo.  547;  Johnson  v. 
Reynolds,  3  Kan.  257;  Wandell,  Inns,  Hotels, 
and  Boarding  Houses,  p.  96;  Mannvig  v. 
Wells  and  Jeffords  v.  Crump,  supra. 

A  bailee  without  reward  is  not  responsible 
for  goods  entrusted  to  him  which  are  stolen 
by  his  clerk  or  servant  unless  he  has  been 
guilty  of  gross  negligence. in  employing  and 
keeping  them. 

Foster  v.  Essex  Bank,  17  Mass.  479,  9  Am. 
Dec.  168;  Tompkins  v.  Saltmarsh,  14  Serg.  & 
R.  275;  Scoil  v.  National  Bank  of  Chester  Val- 
ley, 72  Pa.  471, 13  Am.  Rep.  711;  Comp  w.  Car- 
lisle Deposit  Bank,  94  Pa.  409;  Merchants  Nat. 
Bank  of  Satan nah  v.  Guilmartin,  17  L.  R. 
A.  822,  88  Ga.  797. 

A  bailee  for  hire  or  recompense  is  responsi- 
ble only  for  ordinary  care,  or  such  care,  as  a 
prudent  man  takes  of  his  own  property,  and 
where  he  is  not  chargeable  with  negligence  he 
is  not  responsible  for  goods  entrusted  to  him 
which  are  stolen  or  destroyed. 

Schmidt  V.  Blood,  9  Wend.  268,  24  Am.  Dec. 
143;  Clajtin  v.  Meyer,  75  N.  Y.  260.  81  Am. 
Rep.  467;  Titsioorth  v.  Winnegar,  51  Barb. 
148;  Holtzdaw  v.  Duff,  27  Mo.  392. 


The  defendant  may,  after  proof  of  demand 
and  refusal  to  deliver  by  plaintiff,  exon- 
erate himself  by  showing  that  the  plaintiff's 
money  was  stolen,  unless  plaintiff,  upon  whom 
rests  the  burden  of  proof,  can  show  that  the 
loss  occurred  through  the  negligence  of  de- 
fendant. 

Claflin  V.  Meyer,  75  N.  Y.  260,  31  Am.  Rep. 
467;  Clark  v.  Spevce,  10  Watts,  835:  MiUs  v. 
QiUyreih,  47  Me.  320.74  Am.  Dec.  487;  Steicart 
V.  Stone,  14  L.  R.  A.  215, 127  N.Y.  500;  2  Kent. 
Com.  p.  587;  Marsh  v.  Home,  5  Barn.  &  C.  322; 
Harris  v.  Packu>ood,  8  Taunt.l264. 


Per  Curiam:  "'^^"^^ 

The  plaintiff  was  a  regular  boarder *at  the 
defendant's  hotel,  where  he  had  lived  for 
some  months.  Being  engaged  in  building, 
he  drew  money  from  one  of  the  city  banks  for 
the  purpose  of  paying  his  men ;  and,  not 
wishing  too  keep  it  about  his  person,  he  re- 
quested the  defendant's  day  clerk  to  put  it 
in  the  safe,  which  was  kept  in  the  office  of 
the  hotel,  and  to  give  him  a  receipt  for  the 
amount.  The  clerk  answered,  "I  will  give 
you  a  drawer  in  the  safe,  that  has  but  one 
key,  and  you  can  keep  that.  **  This  was  ac- 
cepted,  and  after  the  money  was  expended 


lost  the  (foods,  it  was  held  tbat  trover  would  Ue 
asrainst  the  master.  Jones  v.  Hart  (1699)  2  Salk.  441. 
And  one  who  hires  a  horse  Is  liable  to  the  owner 
if  his  servant  takes  the  horse  for  bis  own  purpose 
and  while  so  usinir  him  injures  him  by  negrli^nt 
drivinflr.    Coup^Co.  v.  Mandick  [1891]  2  Q.  B.  413. 

Where  servant  has  no  duty  in  respect  to  thing  haUed. 

It  the  master  is  not  eniraged  in  a  business  to 
which  the  t>aiimeot  is  incident  and  has  not  eniraged 
his  servants  with  .a  view  to  a  possible  bailment 
there  is  no  ground  for  holding  him  liable  for  the 
wrongful  appropriation  by  his  servant  of  property 
of  which  he  is  a  passive  or  gratuitous  bailee  and 
over  which  he  has  given  his  servant  no  control. 

Thus  In  Oalye*8  Case,  8 Coke,  82. 1  Smith,  Lead.Cas. 
8th  ed.  *132,  it  is  said  if  a  man  is  lodged  upon  request 
with  another  who  is  not  an  innkeeper  and  is  rob- 
bed in  the  house  by  the  servants  of  him  who  lodged 
him,  he  shall  not  answer  for  it. 

Where  servanVs  duties  give  him  some  control  of  thing 
haded. 

Most  of  the  cases  in  which  the  question  of  the 
bailee's  liability  for  misappropriation  of  the  prop- 
erty by  his  servant  has  been  considered  have  been 
those  in  which  the  bailment  was  received  in  the 
general  course  of  the  master^s  business  and  the 
servant  was  placed  in  the  exact  relation  towards 
the  property  which  his  general  employment  re- 
quired, and  in  which  his  acts  would  have  rendered 
his  master  liable  had  the  bailment  been  other  than 
gratuitous.  In  such  cases  the  tendency  has  been 
to  greatly  restrict  the  master's  liability,  more  per- 
haps than  such  liability  is  restricted  by  the  more 
modem  decisions  in  other  classes  of  cases  involv- 
ing the  question  of  the  roaster's  liability  for  acts 
of  his  servant.  See  note  to  Ritchie  v. Waller  (Conn.) 
27  L.  R.  A.  161. 

The  bailee  certainly  owes  the  duty  not  to  steal  the 
property  himself  and  not  to  connive  at  its  being 
stolen  by  a  third  person.  And  if,  instead  of  stand- 
ing guard  himself,  ho  places  his  servant  on  guard 
the  analogies  of  the  law  would  indicate  that  he 
should  have  some  responsibility  for  the  honesty  of 
the  one  whom  he  trusts.  It  may  be  slight  but 
some  of  the  cases  at  least  have  held  him  to  practi- 
cally no  responsibility  atalL 
29  L.  R.  A. 


In  an  early  Massachusetts  case  it  was  held  that 
to  make  the  master  liable  for  any  act  of  fraud  or 
negligence  done  by  his  servant  the  act  must  be 
done  in  the  course  of  his  employment;  and  if  he 
steps  outside  of  it  to  do  a  wrong  either  fraudu- 
lently or  feloniously  without  authority  the  master 
is  no  more  answerable  than  any  stranger.  The  oases 
of  Innkeepers,  common  carriers  and  perhaps  ship- 
masters whore  goods  are  embezzled  are  exceptions 
to  the  general  rule  founded  on  public  policy.  In 
case  of  a  special  deposit  of  gold  coin  the  master 
has  no  authority  to  open  the  receptacle  and  could 
not  lawfully  communicate  any  authority.  The 
chest  when  once  placed  in  the  bank's  vault  is  to 
remain  there  until  taken  away  by  the  owner  or 
ordered  away  by  the  bank.  It  is  no  more  the  duty 
of  the  cashier  than  of  any  other  officer  or  person 
to  know  the  contents  of  or  take  any  account  of 
them.  He  cannot  therefore  be  considered  in  any 
view  as  acting  within  the  scope  of  his  employment 
when  he  embezzles  the  contents' and  the  bank  is 
no  more  answerable  for  such  act  than  they  would 
be  if  he  had  stolen  the  pocket  book  of  any  person 
who  might  have  laid  it  upon  the  desk  while  in  there 
transacting  some  business  with  the  bank.  The  bank 
is  not  answerable  for  special  deposits  stolen  by  Its 
servants  any  more  than  if  stolen  by  a  stranger;  or 
any  more  than  the  owner  of  a  warehouse  would  t>e 
who  permitted  a  friend  to  deposit  a  t>ale  of  goods 
there  for  safe  keeping  if  the  goods  should  be  stolen 
by  one  of  his  clerks  or  agents.  Foster  v.  Essex 
Bank,  17  Mass.  479,  9  Am.  Dec.  168:  Smith  v.  First 
Nat.  Bank  in  Westfleld,  99  Mass.  606,  47  Am.  Dec. 
60. 

The  act  of  the  cashier  by  which  he  appropriates 
exclusively  to  himself  a  gratuitous  special  deposit 
is  not  an  act  done  in  the  bank's  business  within  the 
scope  of  his  employment.  The  custody  of  the  de- 
posit requires  no  act  to  be  done  but'only  a  mere 
continuance  of  possession  until  a  return  of  the  prop- 
erty is  demanded.  The  cashier  had  nothing  to  do 
about  it  except  to  suffer  it  to  remain  in  a  safe  place 
of  deposit.  Consequently  in  taking  it  himself,  he 
is  said  to  **step  aside"  from  his  employment  and  do 
an  act  for  his  personal  gain  regardless  of  the  busi- 
ness for  which  be  was  enga^fed.  Such  act  Is  lack- 
ing both  in  the  rendition  of  and  in  the  intention  to- 
render  any  services  to  the  employer.    The  cashier- 
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the  plaintiff  returned  the  key.  Two  or  three 
weeks  later  the  plaintiff  drew  $200  from  the 
bank  for  a  similar  purpose,  and  asked  the 
defendant's  clerk  if  the  drawer  was  vacant. 
He  was  told  that  it  was  not,  but  that  he  could 
have  another  which  had  but  one  key.  He 
look  the  key,  and  locked  the  money  in  the 
drawer.  A  week  or  two  later  he  found  that 
the  drawer  had  been  forcibly  opened,  and 
the  money  taken,  by  another  clerk  of  the  de- 
fendant, who  had  charge  of  the  office  nights. 
It  was  tlie  practice  to  leave  the  safe  open, 
defendant  keeping  a  day  and  a  night  clerk. 
Action  being  brought  against  the  defendant 
to  recover  the  amount  taken,  the  circuit  judge 
directed  a  verdict  for  the  defendant,  from 
which  the  plaintiff  has  appealed. 

The  testimony  shows  that  the  night  clerk 
was  employed  by  the  defendant  upon  recom- 
mendations from  other  reputable  proprietors 
of  hotels.  Defendant  had  seen  him  once  be- 
fore employing  him,  on  an  occasion  of  his 
visit  to  his  father,  who  was  at  the  time  a 
boarder  at  defendant's  hotel.  Counsel  for  the 
plaintiff  admit  that  the  relation  between  the 
parties  was  that  of  boarding-house  keeper 
and  boarder,  and  that  such  relation  differs 
from  that  of  inn  keeper  and  guest.     They 


claim  that  the  defendant  was  a  bailee  for 
hire,  and  therefore  liable  for  loss  of  property 
by  the  bailor  through  fault  of  the  bailee's 
servants.  It  is  said  that  the  defendant  was 
in  the  habit  of  allowing  boanlers  similar 
privileges  to  those  enjoyed  by  transient  pa- 
trons, but,  if  this  is  important,  we  discover 
no  evidence  to  that  effect.  If  the  defendant 
was  a  bailee  for  hire,  he  owed  the  same  care 
and  diligence  that  all  mutual  benefit  bailees 
are  bound  to  exercise  for  the  preservation  of 
the  property,  viz.  ordinary  care,  and  "for 
nothing  less  than  ordinary  negligence,  or  the 
failure  to  exercise  such  care  and  diligence  as 
persons  of  average  prudence  bestow  upon 
their  own  property  under  like  circumstances 
is  he,  while  confining  himself  to  the  terms  of 
the  bailment,  legally  responsible."  Schoul- 
er,  Bailm.  §^  15,  816;  Milloii  v.  Salisbury,  13 
Johns.  211 ;  CoUifis  v.  Bennett,  46  N.  Y.  490 ; 
Chamberlin  v.  CM,  82  Iowa,  161 ;  Story, 
Bailm.  g  898 ;  Smith  v.  Head,  52  How.  Pr.  14, 
6  Daly,  33 ;  Lawrence  v.  Howard,  1  Utah,  142 ; 
Johnson  V.  Reynolds^  3  Kan.  957;  Wiser  v. 
Cliesley,  53  Mo.  547 ;  Gomp  v.  Carlisle  Deposit 
Bank,  94  Pa.  416.  Such  bailee  is  in  no  sense 
an  insurer,  as  an  inn  keeper  is  sometimes  said 
to  be,  of  the  property  of  his  guest ;  but  he  may 


does  not  as  a  matter  of  fact  act  with  tbe  baok^s  au- 
thority and  furtbermore  does  not  essay  or  even 
profess  to  act  In  its  behalf.  He  represents  nobody 
but  himself.  He  throws  off  all  allegiance  to  his 
master  and  taJces  the  position  of  a  common  enemy 
to  all  concerned.  He  becomes  the  same  as  a  stran- 
srer  from  without,  who  deprives  the  bank  of  a 
special  deposit  and  tbe  bank  is  not  chargeable  with 
such  a  loss  in  the  absence  of  gross  negUgence,  but 
is  liable  if  grossly  negligent.  Merchants  Nat.  Bank 
of  Savannah  v.  Guilmartin,  17  L.  R.  A.  322,  88  Ga. 
797. 

So  it  has  been  held  that  a  bailee  is  not  liable  for 
his  servant*8  willful  injuries  to  tbe  property  bailed. 
Halty  V.  Markel  <1867>  41  111.  225, 92  Am.  Dec.  182. 

But  this  extiemevlew  has  not  obtained  in  all 


In  Preston  v.  Prather,  137  U.  8.  a04, 84  L.  ed.  788, 
affirming  Prather  v.  Kean,  29  Fed.  Rep.  498,  the 
court  in  speaking  of  thefts  by  tmnk  employ^  of 
special  deposits  made  in  the  bank,  said:  'The  doc- 
trine of  exemption  from  liability  in  such  cases  was 
,  at  one  time  carried  so  far  as  to  shield  the  bailees 
from  tbe  fraudulent  acts  of  their  own  officers  and 
employ^  although  their  employment  embraced  a 
supervision  of  the  property,  such  acts  not  being 
deemed  within  the  scope  of  their  employment. 
And  in  that  case  the  court  held  the  bank  liable  for 
a  special  deposit  of  bonds  stolen  by  the  assistant 
cashier  who  was  to  the  knowledgre  of  the  manage- 
ment speculating  on  the  k)oard  of  trade  and  whoso 
accounts  with  the  bank  the  directors  investigated* 
at  the  same  time  leaving  the  special  deposits  unex- 
amined. And  that  case  was  followed  in  Gray  v. 
Merrlam,  148  111.  170. 

8o  in  a  Massachusetts  case  later  than  Foster  v. 
Essex  Bank,  supra^  in  an  action  against  a  ware- 
houseman for  the  value  of  property  destroyed  by 
fire,  because  its  servants  who  were  present  at 
the  fire  neglected  to  save  the  goods,  it  appearing 
that  tbe  fire  occurred  in  the  night,  the  court  said 
there  was  no  liability,  it  l)eing  no  part  of  the  duty 
of  tbe  servants  to  save  property  in  the  night,  and 
states  that  the  true  test  of  liability  may  be  found 
in  the  question  whether  or  not  any  one  of  defend- 
ant's servants  who  were  present  at  the  fire  would 
be  answerable  to  his  employers  fpr  a  neglect  of 
29  L.  R.  A. 


duty.  Aldrich  v.  Boston  &  W.  R.  Co,  (1868)  100  Mass. 
31, 1  Am.  Rep.  76, 97  Am.  Dec.  74. 

For  a  special  deposit  the  bank  is  not  liable  if  the 
cashier  without  its  knowledore  or  consent  steals  it 
or  fraudulently  appropriates  it  to  his  own  use,  pro- 
vided the  bank  has  exercised  due  diligence  in  select- 
ing the  cashier  and  in  not  keeping  him  in  office 
after  it  knows  or  ought  to  have  known  that  he  was 
or  has  become  untrustworthy.  Merchants  Nat 
Bankt>f  Savannah  v.  Guilmartin,  supra, 

A  bank  is  liable  in  case  of  loss  of  a  special  deposit 
only  In  case  of  gross  negligence  or  fraud.  Foster 
V.  Essex  Bank  and  Smith  v.  First  Nat.  Bank  in 
Westerfleld,  supra^ 

A  warehouseman  is  not  liable  for  the  loss  of 
goods  embezzled  by  his  store  keeper  or  servant  in 
the  absence  of  gross  negligence.  Sch midt  v.  Blood, 
9  Wend.  268. 24  Am.  Deo.  148. 

But  in  a  later  case  it  was  held  that  a  warehouse- 
man is  bound  to  exercise  at  least  ordinary  care  to 
prevent  the  goods  from  being  stolen  by  his  servant. 
Jones  v.  Morgan,  96  N.  Y.  4,  48  Am.  Rep.  181. 

If  the  bank  uses  ordinary  care  it  will  not  be  lia- 
able  for  the  embezzlement  of  special  deposits  by  its 
teller.  Scott  v.  National  Bank  of  Chester  Valley, 
72  Pa.  471, 13  Am.  Rep.  7U. 

A  bank  is  not  liable  for  the  taking  of  a  special 
deposit  by  its  president  for  his  own  purposes  un- 
less it  failed  to  use  the  degree  of  care  which  tbe 
most  inattentive  give  to  their  affairs.  First  Nat- 
Bank  of  Allentown  v.  Rex,  89  Pa.  806,  33  Am.  Rep. 
767. 

In  case  the  cashier  of  a  bank  embezzles  a  special 
deposit  the  bank  will  not  be  liable  if  it  has  exercised, 
tbe  ordinary  diligence  which  a  reasonable  prudent 
man  takes  of  his  own  property  of  like  description. 
Glblin  V.  McMullen,  L.  R.  2  P.  C.  317,  21  L.  T.  N.  8. 
214, 17  Week.  Rep.  445, 88  L.  J.  P.  C.  25. 

In  L'Herbette  v.  Pittsfleld  Nat.  Bank,  162  Mass. 
187,  where  the  cashier  accepted  money  as  a  deposit 
to  be  subsequently  invested  for  the  depositor  and 
then  embezzled  it,  the  bank  was  held  liable  for  his 
act. 

If  bonds  are  deposited  with  a  bank  as  security 
for  a  loan  and  left  there  after  the  loan  is  paid  tbe 
bank  will  be  liable  if  they  are  eml)ezzled  by  its 
cashier  if  it  takes  no  precaution  to  ascertain  their 


96 


Michigan  Sufrexe  Court. 


Apr., 


be  held  liable  for  Degligence  upon  his  own 
part,  or  the  negligence  of  a  servant,  if  such 
negl  i  firence  amounts  to  a  want  of  ordinary  care. 
If  a  Ifability  is  to  be  based  upon  negligence, 
in  this  case,  it  must  be  based 'upon  a  w'ant  of 
care  in  the  employment  of  the  night  clerk, 
for  it  cannot  be  said  that  the  clerk  was  neg- 
ligent. On  the  contrary,  he  committed  a 
felony  by  stealing  the  property,  not  only  of 
the  plaintiff,  but  the  defendant  also.  It  was 
done  while  in  charge  of  the  office  by  virtue 
of  his  employment.  It  was  a  complete  and 
deliberate  departure  from  his  duty,  and  an 
entering  upon  an  enterprise  of  his  own, 
wholly  outside  of  the  scope  of  his  employ- 
ment.  "It  was  an  illegal  act,  willfully 
done,  for  which  the  employer  cannot  be  re- 
quired to  respond."  See  opinion  of  Pat- 
terson, J.,  in  Lyorii  v.  Martin,  8  Ad.  &  El. 
512 ;  i^Uvens  ▼.  Woodward,  50  L.  J.  C.  P. 
281 ;  Foi^ter  v.  Essex  Bank,  17  Mass.  479,  9 
Am.  Dec.  \^  \  Merchants  ^at.  Bank  of  Savan- 
nah V.  Guilmartin,  88  Ga.  797,  17  L.  R.  A. 
322;  Comp  v.  Carlisle  Deposit  Bank,  94  Pa. 
409 ;  Haggerty  v.  Flint  &  P.  M.  R.  Co,  59 
Mich.  366,  60  Am.  Rep.  301 ;  Sutherland  v. 
Ingalls.  63  Mich.  620 ;  Mechem,  Agency,  740, 
741.  There  is  nothing  to  show  that  the  de- 
fendant did  not  use  ordinary  care  and  dili- 
gence in  the  employment  of  the  clerk,  and  we 
must  therefore  hold  that  no  recovery  can  be 
had  upon  the  ground  of  negligence. 
This  discussion  has  been  based  upon  the 

oafety.  Ouderklrk  v.  Central  Nat.  Bank  of  Troy, 
119  N.  Y.  36B. 

A  district  telecrrapb  company  which  undertakes 
to  protect  a  private  house  from  burg-iary  during 
the  abeenoe  of  the  owner  is  bound  to  exercise  rea- 
sonable care  in  the  selection  of  its  servants  and  if 
it  fails  to  do  so  it  cannot  protect  itself  from  liabil- 
ity for  floods  stolen  by  the  servant  on  the  erround 
that  he  is  not  actingr  within  the  line  of  his  duty  or 
the  scope  of  his  employment.  Williams  v.  Brook- 
lyn DIst.  Teleir.  Co.  12  Misc.  566. 

In  a  case  of  the  loss  of  Roods  of  a  boarder,  the 
court  says  the  hotel  keeper  employs  servants  to  at- 
tend to  the  rooms  and  his  boarders  have  a  rigrht  to 
expect  that  he  will  employ  those  who  are  honest 
and  If  he  fails  to  do  so  and  loss  is  thereby  occasioned 
without  neyltgrence  on  the  other  side  he  is  held  re- 
sponsible. All  Ijallees  are  liable  to  third  persons 
for  the  acts  of  their  af^nts  or  servants  done  in  the 
course  of  employment.  But  the  boarder  must  not 
be  negligent.  Chamberlain  v.  Masterson,  36  AIr.371. 
Goods  notiin  possession  of  master. 

Whenever  the  miest  assumes  the  custody  and 
control  of  his  goods  in  such  a  way  as  to  indicate 
that  he  does  not  trust  the  innkeeper  and  concedes 
to  him  no  control,  there  is  no  implied  custody  of 
the  innkeeper  and  he  is  therefore  not  reEponsible 
unless  they  should  be  stolen  by  some  one  of  his 
own  household  who«e  honesty  and  tidelity  he  is 
presumed  to  fruarantee.  Weisenger  v.  Taylor,  1 
Bush.  275,  80  Am.  Dec.  6S6. 

In  Vance  v.  Throckmorton.  6  Bush,  41.  96  Am. 
Dec  827,  in  which  the  property  was  destroyed  by 
Are  the  court  recognizes  the  rule  of  the  Weisenger 
Case,  that  the  landlord  pledgres  the  Inte^lty  of  his 
servants. 

In  Peers  v.  Sampson,  4  Dowl.  &  R.  686,  where  a 
room  was  hired  in  which  to  store  goods  the  key  be- 
ing kept  by  the  hirer,  the  court  held  that  the  owner 
of  the  house  was  not  liable  for  a  theft  of  the 
goods  by  his  servant  on  the  jn'Ound  that  the  goods 
had  never  been  delivered  to  him  for  safe  keepingr. 

If  a  truest  on  leaving  a  hotel  leaves  money  with 
the  clerk  with  the  knowledge  of  the  proprietor  the 
29L.R.A. 


assumption  that^the  deposit  was  a  bailment 
for  mutual  benefit.  This  was  not  conceded 
in  the  case.  Counsel  for  the  plaintiff  argue, 
further,  that  the  defendant  **made  it  a  part 
of  his  business  to  receive  and  take  charge  of 
the  property  of  their  boarders,  and  are  liable 
for  its  safe- keeping,**  and  that,  while  "there 
is  no  direct  compensation  for  this  service, 
.  .  .  thecontract  for  the  safekeeping  was 
accessory  to  the  main  contract  for  board,  and 
the  plaintiff  is  entitled  to  damages  for  the 
breach  of  it,  the  same  as  a  traveler  upon  a 
railroad  train  for  the  loss  of  his  baggage.** 
We  think  there  is  a  radical  difference,  the 
contract  of  the  railroad  company  amounting 
to  an  undertaking  to  deliver  the  baggage  as 
well  as  the  passenger.  The  cases  cit4^  to 
sustain  this  point  are  cases  of  inn  keeper  and 
^ues't.  [Coggs  v.  Bernard],  1  Smith,  Lead. 
Cas.  8th  ed.  p.  416 ;  Needles  v.  Ho^canl,  1  E. 
D.  Smith,  54.  There  is  not  a  uniformity  of 
decision  upon  this  question  of  a  boarding 
house  keeoer's  liability  to  a  boarder.  In 
Dnnsey  v.  Richardson,  3  El.  &  Bl.  144,  a  di- 
vided  court  affirmed  the  Instruction  that  the 
boarding  house  keeper  did  not  Contract  to 
safely  keep  baggage  of  a  boarder.  This  was 
where  a  servant  carelessly  left  a  hall  door 
open,  permitting  a  thief  to  enter  and  steal  the 
*>aggage,  which  was  in  the  hall.  In  Holder 
V.  Sordby,  8  C.  B.  N.  8.  268,  Earl,  J,,  pro- 
tested  against  the  claim  that  it  was  the  duty 
of  the  keeper  of  a  lodging  house  to  take  care 

latter  will  not  be  liable  for  its  embezzlement  by 
the  clerk. if  he  had  no  reason  to  suspect  his  fidelity 
as  he  is  a  mere  gratuitous  bailee.  Whitemore  v. 
Haroldson,  2  Lea,  8B. 

Where  the  deposit  was  left  at  owner's  risk.  It  not 
appearing^  that  the  bank  had  knowled^re  of  it  any 
further  than  the  action  of  the  cashier  in  taking  it 
bound  the  bank,  and  the  cashier  was  a  roan  of  good 
repute,  the  bank  was  held  not  liable,  although  the 
deposit  was  misappropriated  by  the  cashier.  Comp 
V.  Carlisle  Deposit  Bank.  94  Pa.  409. 
Effect  of  statnte. 

The  Missouri  act  relieving  the  innkeeper  from 
liability  excepts  oases  of  theft  by  a  servant  of  the 
hotel.    Fisher  v.  Kelsey,  121  U.  S.  883,  30  L.  ed.  080. 

In  Illinois  the  statute  relieves  the  innkeeper  from 
liability  under  certain  circumstances  unless  the 
loss  occurs  **by  a  clerk  or  8er\Tint"  employed  by 
the  landlord  in  the  house  or  inn.  But  in  such  case 
admistdons  by  the  servant  out  of  the  master^s 
presence  that  he  took  the  property  are  not  admis- 
sible against  the  landlord. .  Elcox  v.  Hill,  98  U.  S. 
218,25L.ed.l03. 

Raiiflcation. 

In  Ignited  Soc.  of  Shakers  v.  Underwood,  9  Bush, 
009,  it  was  held  that  directoisof  a  bank  who  divided 
among  stockholders  money  which  was  obtained  by 
the  sale  by  bank  oflBoers  of  a  special  deposit  mifirht 
be  held  liable  for  the  value  of  the  deposits  to  the 
depositors. 

Special  contract. 

In  Safe  Deposit  Co.  of  Pittsburgh  v.  Pollock,  86 
Pa.  891. 27  Am.  Kep.  860,  it  appeared  that  the  con- 
tract of  the  Safe  Deposit  Company  required  it  to 
protect  the  property  from  any  dishonesty  on  the 
part  of  any  of  the  company ^s  employes. 

Although  in  an  early  English  case  it  was  held 
that,  a  bailee  for  hire  is  not  liable  for  the  loss  of 
goods  which  are  stolen  by  his  own  servants  if  he 
takes  as  good  care  of  them  as  he  does  of  his  own. 
Finucane  v.  Small  (1795)  1  Esp.  815,  and  in  that  case 
the  bailment  was  upon  a  special  agreement  by  the 
bailee  to  take  care  of  them  for  a  consideration. 

H.  P.  P. 


1895. 


Brim  v.  Jones. 


97 


of  a  lodger *8  croods,  and  said  that,  where  the 
proprietor  had  done  nothing  s^hich  amounts 
to  a  misfeasance,  he  knew  of  no  authority  or 
principle  upon  which  he  could  be  held  re- 
BpoDsible  for  mere  absence  of  care.  In  a  note 
to  that  case  it  is  said  that,  ^'eveu  in  the  case 
of  a  common  inn,  the  inn  keeper  is  not  liable 
as  such  to  persons  who  reside  permanently  at 
his  bouse  as  boarders,  nor  otherwise  than  for 
actual  negligence,"  citing  Chumberlain  v. 
Masterson,  26  Ala.  871 ;  Manning  v.  Wdls,  9 
Humph.  748,  51  Am.  Dec.  688.  In  Lawrence 
V.  Howard,  1  Utah,  142,  it  was  held  that  re- 
quiring lodgers  to  lock  their  rooms  and  de- 
posit the  key  at  the  office  was  ordinary  dili- 
gence. Indeed,  the  court  went  further,  and 
held  that  only  slight  care  was  required,  im- 
plying that  there  was  no  bailment  for  mutual 
benefit  in  that  case.  The  goods  were  stolen 
from  the  room  where  the  proprietor  left  them 
after  the  plaintiff's  departure.  The  case  of 
Jeffords  v.  Crump,  12  Phi  la.  500,  holds  that 
"^an  inn  keeper  is  not  liable  for  goods  of  a 
boarder,  stolen  from  the  inn,  unless  there  be 
proof  of  gross  negligence ;"  thus  implying, 
as  did  Laiorence  v.  Howard,  that  it  was  a  case 
of  depoHtum.  See  also  Neal  v.  Wilcox,  49 
N.  C.  146,  67  Am.  Dec.  266.  The  case  of 
Smith  V.  Read,  6  Daly,  38,  is  perhaps  as 
strong  a  ease  in  support  of  the  plaintiff's 
contention  as  any.  and  this  goes  no  further 
than  to  hold  that  ordinary  care  is  due.  See 
also  Cayle*s  Case,  8  Coke.  82 ;  Bacon,  Abr. 
Inns  and  Inn  Keepers,  chap.  5 ;  Vance  v. 
Throckm^yrton,  5  Bush,  41,  96  Am.  Dec.  327; 
Berkshire  Woollen  Co.  v.  Proctor,  7  Cush.  424 ; 
Hancock  v.  Rand,  94  N.  Y.  1,  46  Am.  liep. 


112 ;  Bishop,  Non-Cont.  L.  §  1171 ;  Johnson  v. 
Reynolds,  8  Kan.  257 ;  Pullman  Palace  Car  Co. 
V.  Lowe,  6  L.  R.  A.  809,  and  noU,  28  Neb. 
289 ;  Shoeerafl  v.  Bailey,  556  Iowa.  553. 

It  is  probable  that  this  is  the  limit  of  the 
rule,  viz.,  that  boarding  house  keepers  are 
liable,  as  bailees  for  mutual  benefit,  for  the 

Ereservation  of  goods  brought  uDon  the  prem- 
ies by  boarders.  The  nature  o!  the  liability 
is  not  chanced  by  a  deposit  in  the  safe, 
though  the  degree  of  care  may  be  increased 
over  that  required  where  the  boarder  retains 
the  custodv  of  valuables ;  but  the  keeper  of 
the  house  is  still  a  bailee  for  mutual  benefit, 
and  still  owes  the  duty  of  ordinary  care, 
which  varies  in  degree  as  the  responsibility 
is  thrown  upon  him,  or  is  assumed  by  the 
owner. 

In  this  case  it  is  contended  by  counsel  for 
the  defendant  that  this  was  a  mcie  deposit ; 
that  the  plaintiff  drew  his  money  from  the 
bank  where  he  usually  kept  it,  and,  for  his 
own  convenience,  chose  to  make  the  safe 
his  bank,  which  should  not  be  said  to  have 
been  contemplated  by  either  party  as  a  part 
of,  or  accessory  to,  the\jr  contract  for  board. 
It  may  be  that  there  is  room  for  such  a  dis- 
tinction, but  it  is  unnecessary  to  determine 
the  question.  The  most  that  plaintiff's  coun- 
sel can  claim  is  that  the  defendant  was  a 
bailee  for  hire.  If  that  be  conoded,  ordi- 
nary care  was  required.  There  is  no  proof 
that  it  was  lacking. 

We  must  therefore  affirm  the  judgment  of  the 
Circuit  Court, 

The  other  Justices  concur. 
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A  staAote  which  makes  any  person  who 
drives  a  herd  of  horses*  asses,  cattle, 
sheep,  ffoate,  or  swine  over  a  public  hiirhway 
constructed  on  a  hillside,  liable  for  all  damage 
done  bv  such  animals  in  destroyingr  the  banks 
or  rolllnK  rocks  into  or  upon  such  highway,  is 
not  unconstitutional  as  a  denial  of  equal  privi- 
lejres.  immunities,  or  protection  of  the  laws,  or 
as  deprivinfir  any  person  of  property  without 
due  process  of  law. 

(March  16,  IB95.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  District  Court,  Third  District,  in  favor 
of  defendant  in  an  action  brought  to  enforce 
the  statutory  penalty  for  driving  cattle  over 
highways  situated  on  a  hillside  in  such  a  way 
as  to  injure  or  destroy  the  bank's  roadbed. 
Reversed. 

NoTB.-  The  above  case  is  a  novel  one  in  respect 
to  equal  riffbts  on  highways.  On  the  general  Ob- 
ject of  constitutional  equality  of  Tights  and  privi- 
leges, see  note  to  Louisville  Safety  Vault  &  Trust 
Co.  V.  LouiaviUe  &  N.  U.  Co.  (Ky.Ui  L.  R.  A.  579.  r 
29  L.  R  A. 


The  facts  are  stated  in  the  opinion. 
Messrs.  Williams,  Van  Cott  &  Suther- 
land, with   Mr.  David  B.  Tewkesbury, 

for  appellant: 

The  law  requires  courts  to  uphold  statutes 
unless  they  are  so  plainly  and  palpably  in  con- 
flict with  the  constitution  as  to  leave  no  doubt 
or  hesitation  in  the  judicial  mind  of  their  in- 
validity. 

Burlington  C.  R  &  N.  R.  Co.  v.  Dey,  12 
L.  R.  A.  445,  82  Iowa,  312. 

A  statute  should  not  be  declared  unconsti- 
tutional unless  very  clearly  so,  and  every  rea- 
sonable intendment  should  be  made  to  sus- 
tain it. 

State  V.  Simmons  Hardware^Co.  15  L.  R.  A. 
676.  109  Mo.  118. 

And  a  statute  should  not  be  declared  un- 
constitutional except  in  cases  of  plain  and 
manifest  violation  of  that  instrument  by  the 
legislature. 

Williamson  v.  Williamson,  3  Smedes  &  M. 
715,  41  Am.  Dec.  686;  Davis  v.  HeUkg,  27  Md. 
452,  92  Am.  Dec.  646. 

The  burden  is  on  the  one  attacking  such 
law  to  show  its  invalidity. 

Section  2087  is  not  special  or  class  legisla- 
tion. 

Allen  V.  Pioneer  Press  Co.  8  L.R.  A.  582,  40 
Minn.  117;  Cooley,  Const.  Lim.  5th  ed.  pp.  481- 
488;   Barbier  v.  Connolly,  118  U.  S.  82,  28  L. 
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ed.  926;  MeCandless  v.  Richmond  <&D.R.  Co, 
18  L.  R.  A.  445.  88  S.  C.  108;  Union  Pac.  R,  Co. 
V.  De  Busk,  8  L.  R.  A.  850,  12  Colo.  294; 
Toungblood  v.  Birmingham  Trv^t  db  8av,  Co. 
20  L.  R.  A.  58.  95  Ala.  521;  GulT  C,  &  8.  F, 
R.  Go,  7.  EUis  (Tex.)  21  8.  W.  Rep.  933; 
Presbi/  V.  Klickitat  Covnty,  5  Wash.  829;  Re 
Oberg,  14  L.  R.  A.  577,  21  Or.  406;  Jensen 
V.  Fricke,  133  111.175;  IJawthorn  v.  People,  109 
HI.  311;  State  v.  Schlemmer,  10  L.  R.  A.  135. 
42  La.  Ann.  1166;  Soon  Hing  v.  Crowley,  113 
U.  8.  708,  28  L.  ed.  1146;  Mittsoun  Pac.  R  Co. 
Y.  Mackey,  127  U.  8.  205,  32  L.  ed.  107;  PeopU 
V.  Henshaw,  76  Cal.  442;  Oartside  v.  St,  Louis, 
48  HI.  47. 

It  is  customary  to  collect  licenses  over  and 
above  exactions  from  other  persons  from 
''cartmen,  hack,  cab,  omnibus,  stage  and  truck 
owners  and  drivers,  and  carriages  and  vehicles 
used  for  the  transportation  of  passengers  or 
merchandise." 

If  the  legislature  can  authorize  cities  to  make 
such  exactions  then  it  can  do  so  itself,  and  in 
case  of  cities  such  legislation  is  established 
beyond  dispute. 

State  V.  Neil,  7  OWo,  pt.  1,  p.  182,  28  Am. 
Dec.  623;  Munn  v.  Illinois,  94  U.  8.  118,  24  L. 
ed.  77;  Elliott,  Roads  &  Streets,  pp.  58,  59, 
66-68  et  seq.;  Minneapolis  dk  St,  L,  R.  Co.  v. 
Beckwith,  129  U.  8.  26.  32  L.  ed.  585;  Sedgw. 
Stat.  &  Const.  L.  2d  ed.  pp.  484-487. 

The  section  in  question  is  clearly  within  the 
general  police  power  of  the  territorv,  and 
therefore  valid  even  though  it  were  inhibited 
by  section  1  of  the  14th  Amendment. 

State  V.  Axibuchon,  8  Mo.  App.  825;  Minne- 
apolis &  St.  L,  R,  Co.  V.  Beckwith,  129  U.  8.  29. 
82  L.  ed.  586;  Barhiers,  Connolly,  ll3  U.  S.  81, 
28  L.  ed.  926;  State  v.  Topp,  97  N.  C.  477. 

The  public  highways  are  subject  to  the  reg- 
ulations that  may  be  prescribed  bv  the  legisla- 
ture or  its  delegated  authority  under  the  police 
power. 

Elliott,  Roads  &  Streets,  pp.  58,  69;  2  Dill. 
Mun.  Corp.  §  656. 

If  the  damage  done  by  heavy  coal  wagons 
can  be  collected  as  an  exceptional  damace,  then 
the  damage  done  by  drivers  of  sheep  through 
public  highways  constructed  on  a  hillside  can 
also  be  collected. 

State  V.  Moore,  104  N.  C.  714;  Hawthorn  v. 
Pexmle,  109  111.  311;  Soon  Hing  v.  Crowley,  113 
U.  8.  703,  28  L.  ed.  1145. 

Messrs,  Richards  &  Richards,  for  re- 
spondent: 

The  constitution  is  a  limitation  upon  the 
general  police  power  as  well  as  other  powers. 

Re  Jacobs,  98  N.  Y.  98,  50  Am.  Rep.  648; 
People  V.  Budd,  5  L.  R.  A.  559,  117  N.  Y.  1. 

The  act  is  unconstitutional  because  it  de- 
prives a  certain  class  of  persons  of  their  prop- 
erty without  due  process  of  law  and  denies 
them  the  equal  protection  of  the  law. 

Hurtado  v.  California,  110  U.  8.  558,  28  L. 
ed.  246;  Cooley,  Const.  Lim.  p.  438;  Pearson  v. 
Yewdall,  95  U.  8.  294. 24  L.  ed.  436:  Bank  of 
State  V.  Cooper,  2  Yerg.  599,  24  Am.  Dec.  537; 
MUler,  Const,  pp.  661-665. 

This  act  deprives  the  persons  to  whom  it  ap- 
plies of  their  property  "without  due  process  of 
law."  because  it  creates  an  absolute  liability  for 
the  damage  done  by  their  animals,  whether  the 
persons  are  guilty  of  negligence  or  not. 
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Jensen  v.  Union  Pac.  R.  Co,  and  Shaw  v. 
Utah  A  N.  R,  «>.  4  L.  R.  A.  724,  6  Utah,  258; 
Cateril  v.  Union  Pac,  R,  Co.  2  Idaho.  540; 
Cairo  A  F.  R.  Co,  v.  Parks,  82  Ark.  131: 
Zeigler  v.  South  d:  North  Ala.  R,  Co,  58  Ala. 
595;  Ohio  A  M.  R,  Co.  v.  Lackey,  78  111.  55,  20 
Am.  Rep.  259;  Oregon  R.  dt  Nav,  Co,  v.  Smal- 
ley,  1  Wash.  206;  Bielenberg  v.  Montana  Union 
RCo,2L.  R.  A.  818.  8  Mont.  271;  Birming- 
ham Mineral  R.  Co.  v.  Parsons,  27  L.  R.  A. 
268,  100  Ala.  662;  Rio  Orande  Western  R.  Co. 
V.  Chamberlin,  4  Colo.  App.  149;  Rio  Orande 
Western  R,  Co,  v.  Vaughn,  8  Colo.  App.  465; 
State  V.  Divine,  98  N.  C.  778;  New  York  City 
Health  Department  v.  Trinity  Church,  48  N. 
Y.  S.  R.  142;  East  Kingston  v.  Tovtle,  48  N. 
H.  57,  2  Am.  Rep.  174.  97  Am.  Dec.  575; 
JanesHlle  v.  Carpenter,  8  L.  R.  A.  808,  77  Wis. 
288;  Re  Kubach,  Petitioner,  9  L.  R.  A.  482,  85 
Cal.  274;  Savannah,  F.  dk  W.  R.  Co.  v.  Geiger, 
21  Fla.  669,  68  Am.  Rep.  697;  McCready  v. 
Sexton,  29  Iowa,  366,  4  Am.  Rep.  214;  Chicago, 
M.  dk  St.  P.  R.  Co.  V.  Minnesota,  134  U.  8.  418, 
88  L.  ed.  970;  Bardwell  v.  CoUins,  9  L.  R.  A. 
152,  44  Minn.  97;  States.  Ellet,  47  Ohio  St.  90. 

Smith,  J.,  delivered  the  opinion  of  the 
court : 

The  sole  question  raised  upon  the  appeal 
in  this  case  is  whether  or  not  section  2087, 
Utah  Comp.  Laws  1888,  is  valid  and  consti- 
tutional. The  section  reads  as  follows:  •'Any 
person  who  drives  a  herd  of  horses,  mules, 
asses,  cattle,  sheep,  goats  or  swine  over  a 
public  highway  where  such  highway  is 
constructed  on  a  hillside,  shall  be  liable  for 
all  damage  done  by  such  animals  in  destroy- 
ing the  banks  or  rolling  rocks  into  or  upoD 
such  highway."  The  court  below  decided 
that  this  section  was  invalid  and  void,  and 
the  respondent  claims  that  it  is  in  violation 
of  that  portion  of  the  Fourteenth  Amendment 
to  the  Constitution  of  the  United  States  which 
provides:  "^No  state  shall  make  or  enforce 
any  law  which  shall  abridge  the  privileges 
or  immunities  of  citizens  of  the  United 
States;  nor  shall  any  state  deprive  any  per- 
son of  life,  liberty,  or  property  without  due 
process  of  law  ;  nor  deny  to  any  person  within 
its  jurisdiction  the  equal  protection  of  the 
laws."  It  is  contended  that  this  statute  de- 
prives the  class  of  persons  described  in  it  of 
the  equal  protection  of  the  laws,  and  deprives 
them  of  property  without  due  process  of  law. 
An  exhaustive  aigument  is  made  in  behalf 
of  both  the  appellant  and  respondent  in  this 
case,  and  we  have  examinea  all  the  cases 
cited  on  either  side.  **  The  question  whether 
a  law  be  void  for  its  repugnancy  to  the  con- 
stitution is  at  all  times  a  question  of  much 
delicacy,  which  should  seldom,  if  ever,  be 
decided  in  the  affirmative  in  a  doubtful  case. 
The  court,  when  impelled  by  duty  to  render 
such  a  judgment,  would  be  unwort.hy  of  its 
station  could  it  be  unmindful  of  the  solemn 
obligations  which  that  station  imposes;  but 
it  is  not  on  slight  implication  and  vague 
conjecture  that  the  legislature  is  to  be  pro- 
nounced to  have  transcended  its  powers, 
and*  its  acts  to  be  considered  as  voia.  The 
opposition  between  the  constitution  and  the 
law  should  be  such  that  the  judge  feels  a 
clear  and  strong  conviction  of  their  incora- 
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patibility  with  each  other. **  This  was  the 
language  of  Marshall,  Ch,  J.^  in  Fletcher  v. 
iVel.  10  U.  8.  6  Cranch.  87,  3  L.  ed.  162. 
It  is  by  this  rule  then  that  we  must  determine 
whether  the  statute  in  this  case  violates  the 
constitution.  The  claim  on  behalf  of  the 
respondent  is  that  the  act  is  class  legislation, 
and  denies  to  drovers  named  in  it  that  pro- 
tection of  the  law  which  it  extends  to  other 
citizens.  We  cannot  agree  with  the  re- 
spondent that  this  law  is  objectionable  upon 
the  ground  stated.  In  the  case  of  Allen  v. 
Pioneer  Preu  Co,,  40  Minn.  117,  3  L.  R.  A. 
532,  Justice  Mitchell,  of  Minnesota,  deliver- 
ing the  opinion  of  the  court,  says:  "Laws 
public  in  their  object  may  be  confined  to  a 
particular  class  of  persons,  if  they  be  general 
in  their  application  to  the  class  to  which 
they  apply ;  provided  the  distinction  is  not 
arbitrary,  and  rests  upon  some  reason  of  pub- 
lic policy  growing  out  of  the  conditions  or 
business  of  such  class."  In  Cooley,  Const. 
Lira.  5th  ed.  p.  483,  the  author  says:  "If 
otherwise  unobjectionable,  all  that  can  be 
required  in  these  cases  is  that  the  laws 
be  general  in  their  application  to  the  class 
or  locality  to  which  they  apply,  and  they  are 
then  public  in  their  character,  and  of  their 
propriety  and  policy  the  legislature  must 
judge."  In  the  case  of  Barbur  v.  Connolly, 
113  U.  S.  82,  28  L.  ed.  925,  the  Supreme 
Court  of  the  United  States  used  the  following 
language :  "  Class  legislation,  discriminating 
sonie  and  favoring  others,  is  prohibited  ;  but 
legislation  which  in  carrying  out  a  public 
purpose  is  limited  in  its  application,  if 
within  the  sphere  of  its  operation  it  affects 
alike  all  persons  similarly  situated,  is  not 
within  the  amendment. "  In  Gartside  v.  East 
St.  Louie,  43  111.  47,  the  supreme  court  of 
Illinois,  speaking  of  an  ordinance  requiring 
certain  specified  teamsters  who  were  engaged 
in  hauling  stones  and  coal  through  the  city 
to  pay  a  certain  license,  says:  "From  the 
extent  and  character  of  his  business,  these 
teams  must  have  passed  and  repassed  almost 
constantly.  This,  then,  renders  the  repair 
of  the  streets  more  expensive  and  more  nec- 
essary, from  the  fact  that  his  vehicles  seemed 
to  be  large  and  heavy.  For  the  comfort  and 
convenience  of  the  citizens  of  the  place,  as 
well  as  persons  not  residing  therein  and 
traveling  on  its  streets,  it  is  necessary  that 
they  should  be  repaired  and  kept  in  good 
condition ;"  and  the  court  upheld  the  ordi- 
nance for  the  reason  stated.  In  the  case  of 
Minneapolis  <&  St.  L.  R.  Co.  v.  Beckwith,  129 
U.  S.  29,  32  L.  ed.  586,  Mr.  Justice  Field, 
speaking  for  the  Supreme  Court,  says :  "  The 
concluding  clause  of  the  first  section  of  the 
Fourteenth  Amendment  simply  requires  that 
such  legislation  shall  treat  alike  nil  persons 
brought  under  subjection  to  it.  The  equal 
protection  of  the  law  is  afforded  when  this 
is  accomplished."  And  again,  on  pages  30 
and  31.  129  U.  8.,  and  page  587,  32  L.  ed., 
of  the  same  opinion,  the  learned  judge  says : 
"The  discriminations  which  are  open  to  ob- 
jection are  those  where  persons  engaged  in 
the  same  business  are  subject  to  different 
privileges,  under  the  same  conditions.  It  is 
only  then  that  the  discrimination  can  be  said 
29  L.  R  A. 


to  impair  that  equal  right  which  all  can 
claim  in  the  enforcement  of  the  law." 

It  is  not  pretended  but  that  the  statute 
under  consideration  affects  all  drovers  alike  ; 
that  there  is  no  discrimination  made  between 
persons  engaged  in  the  same  line  of  business. 
The  contention  of  respondent  is  that  there  is 
a  discrimination  made  between  those  persons 
engaged  in  business  as  drovers  and  those  en- 
gaged in  other  business  which  requires  the 
use  of  the  highway,  as,  for  instance,  team- 
sters and  other  travelers,  in  that  the  latter  are 
not  required  to  pay  for  any  damage  that  they 
may  do  to  highways  situated  on  a  hillside. 
It  IS  easy  to  conceive  that  the  business  of 
drovers  would  he  exceedingly  injurious  to 
highways  situated  upon  a  hillside  if  their 
herds  nass  over  the  ground  upon  and  near 
the  hiirnway  in  our  mountain  country,  inas- 
much as  they  would  cause  rocks  and  other 
obstructions  to  he  thrown  into  the  highway, 
and  would  break  down  banks  and  otherwise 
specially  injure  the  highways.  It  was  no 
doubt  for  this  reason  that  the  legislature  re- 
quired that  those  persons  so  engaged  should 
be  specially  liable  for  all  damage  that  they 
did  to  the  highways.  Whether  teamsters  do 
like  injury  is  not  for  us  to  decide.  It  is  in 
the  discretion  of  the  legislature  to  regulate 
the  use  of  the  highways,  and,  if  they  make 
no  distinction  between  different  persons  who 
use  them  in  the  same  way,  we  see  no  reason 
for  complaint. 

Counsel  for  respondent  cites  numerous  au- 
thorities,  and  among  others  a  decision  of  this 
court,  to  the  point  that  statutes  requiring 
railroad  companies  unconditionally  to  pay 
for  stock  killed  by  their  trains  are  void,  and 
have  been  so  held  under  the  Fourteenth 
Amendment,  above  quoted.  These  cases  are 
not  in  point.  Railway  companies  are  charged 
with  a  public  duty  to  operate  their  trains, 
and  are  granted  a  public  franchise  for  this 
purpose.  They  cannot  escape  the  duty  im- 
posed upon  them  towards  the  public,  to  wit, 
the  operation  of  their  trains.  If,  then,  while 
in  the  performance  of  this  duty,  and  without 
fault,  they  casually  destroy  stock  straying 
upon  their  road,  it  is  manifestly  a  depriva- 
tion of  such  companies  of  their  property 
without  due  process  of  law  to  require  them 
absolutely  to  pay  for  it.  because  in  such  case 
the  duty  of  operating  the  train  and  the  duty 
of  paying  for  the  stock  killed  are  directly  in 
conflict.  There  are  loose  expressions  in  some 
of  the  cases  cited  which  would  indicate  that 
the  courts  made  some  other  distinction.  Wc 
think,  upon  the  ground  stated,  these  cases 
are  consistent  with  the  view  we  take  of  the 
statute  under  consideration.  But  there  is  no 
public  requirement  that  drovers  shall  drive 
their  herds  over  highways  situated  on  hill- 
sides. It  is  purely  a  matter  of  individual 
choice  whether  they  do  or  not.  They  have 
a  right  to  do  so,  and,  if  they  do  no  injury, 
they  are  liable  to  no  one  for  anything.  It 
is  manifest,  however,  that  the  legislature 
considered  that  driving  herds  of  stock  of  the 
character  described  over  highways  situated 
upon  a  hillside  was  calculated  to  damage 
such  highways.  The  maxim  of  the  law  is, 
"  Sic  utere  tuo  ui  alienum  non  U^das, "  the  legal 
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meaning  of  which  is,  "  So  use  your  own  prop- 
erty as  not  to  injure  the  right  of  another." 
It  IS  but  an  enforcement  of  this  rule  that  is 
attempted  by  the  statute  in  this  case.  The 
rule  as  was  stated  by  Lord  Truro  in  Egerton 
V.  Brownlaw,  4  H.  L.  Cas.  195,  is  applicable 
to  the  public  in  at  least  as  full  force  as  to 
indiviauals.  The  public  own  the  highways, 
and  must  bear  the  expense  of  keeping  them 
in  repair. 

By  this  statute  they  simply  say  to  the 
drover,  who  is  possessed  of  property  which, 
if  driven  in  a  certain  way,  is  calculated  to 
destroy  the  highway,  that  he  must  so  use 
his  own  property  as  not  to  destroy  that  of 
the  public.  There  is  no  absolute  liability 
for  using  the  public  highway,  but  it  is 
deemed  probable  that  a  use  in  a  particular 
way,  with  particular  property,  will  produce 


a  peculiar  injury,  and,  if  fsuch  injuir  is 
produced,  then  the  person  producing  it  is 
held  I  iable.  We  cannot  see  that  this  un  j  ustly 
discriminates  against  such  persons.  On  the 
contrary,  it  seems  to  be  reasonable,  fair, 
and  just  legislation  as  between  all  of  the 
citizens.  It  must  be  held  if  a  case  can  be 
conceived  that  would  justify  the  legislation 
that  that  case  existed  when  it  passed,  and  it 
is  certainly  not  difficult  to  conceive  of  the 
injury  and  wrong  that  it  was  intended  to 
prevent  by  this  statute.  We  are  of  the  opin- 
ion that  the  statute  is  valid,  and  that  the 
court  below,  in  holding  it  invalid,  was 
wrong.  The  judgment  should  be  and  is  there- 
fore reversed,  and  the  case  remanded  for  a 
new  trial. 

King^,  J.,  concurs;  Bartch,  </.,  dissents. 
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:  Amasa  M.  EATON  et  at. 

V. 

George  H.  ROBINSON  et  al. 
( R.I ) 

1.  Officers  of  a  corporation  may  be 
compelled  to  account  for  all  sums  with- 
dra'wn  fbr  salaries  ^tb  interest  thereon, 
where  they  have  voted  and  paid  them  partly  and 
largely  for  the  purpose  of  deprivlDgr  stockhold- 
ers of  the  results  of  a  litl(ratlon  In  case  they  are 
successful,  although  they  are  paid  nominally  and 
partly  for  services  rendered  to  the  company. 

2.  Stockholders  who  are  officers  of  a 
corporation  nuty  be  compelled  upon  a 
bill  properly  framed  to  pay  directly  to  other 
stockholders  their  share  of  money  which  the  oflB- 
cers  have  fraudulently  retained  as  salaries. 

(May  16, 1895.) 

EXCEPTIONS  by  complainants  and  defend- 
ants to  a  master's  report  in  a  proceeding 
brought  to  compel  officers  of  a  corporation  to 
account  for  salaries  which  they  were  alleged  to 
have  fraudulently  taken  from  the  corporation. 
Respondentia  exceptions  overruled;  complain- 
ants' sustained  in  part. 

The  representatives  and  assignees  of  the 
holder  of  certain  stock  in  the  Narragansett 
Pier  Company  which  had  been  mortgaged  to 
secure  the  payment  of  certain  promissory  notes, 
brought  a  suit  to  declare  the  debt  paid  and  to 
have  the  mortgage  canceled.  They  succeeded 
in  obtaining  the  relief  sought  and  then  filed  a 
bill  against  the  majority  stockholders  of  the 
corporation  who  had  been  the  mortgagees  of 
the  stock  for  an  accounting  charging  that  they 
had  conspired  to  absorb  the  rents  and  profits 
which  had  accrued  to  the  corporation  by  pay- 


ing to  themselves  as  its  officers'  salaries  grossly 
disproportionate  to  the  services  rendered  for 
the  purpose  of  preventing  the  minority  stock- 
holders from  receiving  the  benefit  which  would 
otherwise  accrue  from  their  redemption  of  the 
mortgaged  slock. 

The  court  handed  down  a  rescript  holding 
that  complainants  were  entitled  to  relief  and 
the  case  was  referred  to  a  master  to  take  and 
report  an  account  of  sums  which  had  been  re- 
ceived from  the  corporation  by  the  respond- 
ents. The  complainants  filed  exceptions  to  the 
master's  report  in  that  he  allowed  certain  sums 
as  compensation  to  certain  of  respondents,  that 
he  allowed  the  sum  of  $134  for  outlays  made 
by  respondents  to  his  refusal  to  rule  that  no 
compensation  should  be  made  for  their  serv- 
ices and  also  to  his  refusal  to  rule  that  if  any 
compensation  should  be  allowed  it  should  be 
five  per  cent  upon  the  sums  collected  or  re- 
ceived by  the  officers  for  the  benefit  of  the  cor- 
poration. The  respondents  filed  exceptions  to 
the  master's  finding  that  the  sums  received  by 
the  respondents  were  received  in  part  for  the 
purpose  of  defrauding  the  complaiuants,  to  his 
finding  that  the  directors'  vote  fixing  salaries 
was  not  binding,  to  his  finding  that  the  sal- 
aries were  fixed  by  the  board  of  directors,  and 
to  his  refusal  to  allow  compensation  to  re- 
spondents as  claimed  by  them. 

Messrs.  Walter  F.  Ang^ell  and  Amasa 
M«  Eaton,  for  complainants: 

Compensation  to  a  fiduciary  rests  in  the  dis- 
cretion of  the  court,  and  is  not  a  matter  of 
right  but  of  grace.  It  will  therefore  be  with- 
held whenever  the  conduct  of  the  parties  is 
such  that  they  are  not  deserving  of  reward. 

Note  to  Robinson  v.  Pett,  2  Lead.  Cas.  Eq. 
550,  570;  8wartswalter*s  Account,  4  Watts,  77; 
Rlakey.  Pegram,  109  Mass.  541;  Mc Knight  v. 


Note.— The  briefs  in  the  above  are  believed  to 
present  the  authorities  on  the  question  involved  so 
fully  as  to  make  it  undesirable  to  attempt  any 
annotation.  The  decision  is  believed  to  be  the 
most  strikinsr  application  that  can  be  found  of  the 
rule  denying  compensation  to  fiduciaries  for  ser- 
vices tainted  with  fraud. 

For  other  cases  as  to  the  right  of  corporate  officers 
29  L.  R.  A. 


to  compensation,  see  Ten  Eyck  v.  Pontiac,  O.  ft  P. 
A.  R.  Co.  (Mich.)  3  L.  R.  A.  378;  Douflrlasa  v.  Mer- 
chants Ins.  Co.  (N.  Y.)  7  L.  R.  A.  822:  Waterman 
V.  Chicago  &  I.  R.  Co.  (III.)  15  L.  R.  A.  418;  Brown  v. 
Republican  Mountain  Silver  Mines  (Colo.)  16  L.  R. 
A.  4SSd;  Clark  v.  American  Coal  Co.  (Iowa)  17  L.  R. 
A.  667:  Crumlish  v.  Central  Imp.  Co.  (W.  Va.)  23 
L.  R.  A.  130. 
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WaUh,  23  N.  J.  Eq.  136;  Moore  v.  ZabrUkie, 
18  N.  J.  Eq.  51;  Stehman's  App.  5  Pa.  418; 
Barney  v.  Saunders,  57  U.  8. 16  How.  642, 14 
L.  ed.  1060;  Jenkins  v.  Eldredge,  3  Story,  C. 
C.  825;  Re  Coffin,  10  Daly,  27;  CHlberC  v.  8ut- 
liff,  3  Ohio  St.  129;  Warbass  v.  Armstrong, 
10  N.  J.  Eq.  268;  NagU^s  Trust  Estate,  12 
Phila.  25. 

A  trustee  guilty  of  willful  misconduct  io  the 
execution  of  bis  trust  is  not  entitled  to  com- 
missions for  his  services. 

BerryhilVs  App.  85  Pa.  245;  Dams  v.  Mem- 
phis City  R  Co.  22  Fed.  Rep.  888;  Sellers  v. 
PJwtnix  Iron  Co.  18  Fed.  Rep.  20;  Miner  v. 
Belle  hie  lee  Co.  17  L.  R.  A.  412,  93  Mich.  97. 

Although  directors  of  a  corporation  are  not 
technically  trustees,  since  they  do  not  hold  the 
le^l  title,  it  is  admitted  law  that  they  ape 
within  the  rules  governing  the  relation  of  trus- 
tees and  cestuis  que  trustent,  or  of  agent  and 
principal. 

Beers  v.  Bridgeport  Spring  Co.  42  Conn.  17; 
Bolder  v.  Lafayette,  B.  dtM.  R.  Co.  71  III.  106, 
22  Am.  Rep.  81);  Cumberland  Coal  dk  Iron  Co. 
V.  Parish,  42  Md.  598;  Unbbard  v.  New  T&rk, 
y.  E.  dt  W.  Investment  Co.  14  Fed.  Rep,  675; 
MaUory  v.  Malloi-y-  Wheeler  Co.  61  Conn.  131; 
2  Cook,  Stock  &  Stockholders,  S§  647,  648, 
aod  cases  cited. 

Lord  Chancellor  Hardwicke,  in  1742,  in  Char- 
itable Corp.  Y.  Sutton,  2  Atk.  400,  said:  "I  will 
never  determine  that  frauds  of  this  kind  are 
out  of  the  reach  of  courts  of  law  or  equity,  for 
an  intolerable  grievance  would  follow  from 
such  a  determination." 

See  also  Wallworth  v.  Holt,  4  Myl.  &  C.  619. 

Directors  of  corporations  cannot  recover 
compensation  for  services  rendered  the  corpo- 
ration as  directors,  unless  upon  a  contract  or 
resolution  passed  by  the  corporation,  or  pro- 
vision therefor  made  in  the  charter  or  bylaws, 
before  the  rendering  of  such  services. 

Accommodation  Loan  dk  Sat.  Fund  Asso.  v. 
Stonemetz,  29  Pa.  534;  New  York  &  N.  H.  R. 
Co.  V.  Kete/ium,  27  Conn.  170;  Manx  Kerry 
Oratel  Road  Co.  v.  Branegan,  40  Ind.  361; 
CJieeney  v.  LafayetU,  B.  db  M.  R.  Co.  68  111. 
570,  18  Am.  Rep.  584;  Holder  v.  Lafayette,  B. 
dk  M.  R.  Co.  supra;  Lafayette,  B.  dt  M.  R. 
Co.  V.  Cheeney,  87  111.  446;  Illinois  Linen  Co. 
V.  Hough,  91  III.  63;  Santa  Clara  Min.  Asso. 
V.  Meredith,  49  Md.  889.  38  Am.  Rep.  264. 

Directors  of  corporations  cannot  recover  for 
services  rendered  the  corporation  as  other 
officers,  unless  upon  a  contract  or  resolution 
passed  by  the  corporation,  or  by  a  vote  of  the 
board  of  directors  in  which  they  take  no  part, 
or  upon  some  provision  made  for  such  com- 
pensation, made  in  the  charter  ur  by-laws,  all 
of  which  must  be  before  such  services  are  ren- 
dered. 

Fraylor  v.  Sonora  Min.  Co.  17  Cal.  594; 
ButU  V.  Wood,  37  N.  Y.  317;  Merrick  v.  Peru 
Coal  Co.  61  111.  472;  Bolder  v.  Lafayette.  B.  dk 
M.  RJCo.,  Lafayette,  B.  dkM.  R.  Co.  y. Cheeney, 
and  Illinois  Linen  Co.  v.  Hough,  supra:  Citi- 
zens Nat.  Bank  v.  Elliott,  55  Iowa.  J04.  39 
Am.  Dec.  167:  Kelsey  v.  Sargent,  40  Hun.  150; 
1  Morawetz,  Priv.  Corp.  ^^  517  et  seq.,  and 
cases  cited;  1  Beach,  Priv.  Corp.  §  201. 

Corporations  are  not  liable  on  a  quantum 
meruit  for  services  rendered  by  officers  who 
are  stockholders. 
29  L.  R.A. 


Kilpatrick  v.  Penrose  Ferry  Bridge  Co.  49 
Pa.  118,  88  Am.  Dec.  497;  American  Cent.  R. 
Co.  V.  Miles.  52  111.  174;  Cheeney  v.  LafayetU, 
B  dk  M.  R.  Co.  68  111.  570.  18  Am.  Rep.  584; 
Holder  v.  Lafayette,  B.  dk  M.  R.  Co.  supra; 
Cumberland  Coal  dk  Iron  Co.  v.  Parish,  42  Md. 
598;  Citizens  Nat,  Bank  v.  EUioH,  supra; 
PewY.  First  Nat.  Bank  of  Gloucester,  130  Mass. 
891. 

If  the  element  of  fraud  is  added  the  allow- 
ance of  excessive  salaries  is  a  spoliation  of  the 
company. 

Ziegler  v.  Hoagland,  52  Hun,  385;  Davis  v. 
Memphis  City  R.  Co.  22  Fed.  Rep.  883;  8  Am. 
&  Eng.  Encyclop.  Law.  p.  647;  Jones  v.  Mor- 
rison, 31  Minn.  140. 

It  is  immaterial  whether  the  salaries  were 
fixed  by  the  directors  or  the  stockholders.  The 
meetings  of  both  were  controlled  by  the  re- 
spondents, Robinsons,  or  their  d  ummies.  They 
were  the  only  ones  present  at  either  kind  of 
meetings. 

Cook,  Stock  &  Stockholders,  g§  657  et  seq., 
and  cases  cited ;  Hubbard  v.  Ne^D  York,  N.  E. 
db  W.  Investment  Co.  14  Fed.  Rep.  675;  Dams 
V.  Memphis  City  R.  Co,  supia;Mallory  v.  Mai- 
lory-  Whee'er  Co.  61  Conn.  181 ;  Walker  v.  Real, 
76  U.  S.  9  Wall.  748, 19  L.  ed.  814. 

A  court  of  equity  has  power,  in  case  of 
fraud,  abuse  of  trust  or  misappropriation  of 
corporate  funds  by  the  majority  m  control, 
to  grant  relief  at  the  instance  of  a  single  stock- 
holder. 

Miner  v.  Belle  Island  Ice  Co.  17  L.  R.  A.  412, 
98  Mich.  97;  Beers  v.  Bridgeport  Spring  Co.  42 
Conn.  17;  Jones  v.  Morrison,  81  Minn.  140; 
Ziegler  v.  Hoagland,  52  Hun,  385;  Mallory  v. 
MaUory-  Wheeler  Co.  supra;  Fougeray  v.  Cord, 
50  N.  J.  Eq.  185;  Hiscock  v.  Laey,  9  Misc.  578. 

As  the  complainants  have  had  the  benefit  of 
the  use  of  the  money  of  the  corporation,  they 
should  now  replace  it  with  interest. 

Wayne  Pike  Co.  v.  Hammons,  129  Ind.  868; 
McCakan's  App.  7  Pa.  56;  Stearly's  App.  88  Pa. 
526;  Frey  v.  Demarest,  17  N.  J.  Eq.  71;  Walker 
v.  Real,  supra;  McKnight  v.  Walsh,  24  N.  J. 
Eq.  498. 

Mr.  Arnold  Green  for  respondents. 

Per  Curiam: 

The  master  has  found  that  the  salaries  voted 
and  paid  to  the  respondents,  while  nominally 
and  partly  for  services  rendered  to  the  com- 
pany, were  partly  and  largely  for  the  purpose 
of  depriving  the  predecessors  in  title  of  the 
complainants  of  the  results  of  the  litigation,  in 
the  event  that  the  litigation  should  prove  suc- 
cessful. Counsel  for  the  respondents  main- 
tains that  the  master  trred  in  finding  the  latter 
purpose  because  as  he  contends  the  respondents 
at  the  time  of  the  fixing  of  the  salaries  could 
not  have  known  that  judgment  in  the  suit  at 
law  would  be  taken  for  the  full  amount  of  the 
mortgage  debt  instead  of  the  excess  only  above 
the  value  of  the  stock  pledged,  whereby  the 
right  to  redeem  the  stock  arose.  The  salaries, 
however,  were  not  fixed  till  after  the  right  to 
redeem  the  stock  had  been  claimed  and  suits 
for  the  purpose  had  been  be^un.  We  think 
that  the  master  was  justified  m  his  finding. 

In  so  far  as  the  fixing  and  payment  of  the 
salaries  were  induced  by  the  purpose  to  de- 
prive the  complainants'  predecessors  in  title  of 
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their  share  of  the  rents  and  profits  accruing  to  I 
the  corporation  in  case  they  should  obtain  the  I 
right  to  redeem  the  mortgaged  stock,  such  ac- 
tion was  oppressive  and  must  be  treated  as 
fraudulent.  The  respondents,  as  oflScers  of 
the  corporation,  stood  in  a  fiduciary  relation 
toward  the  complainants*  predecessors  in  title 
as  stockholders  in  the  corporation,  analogous 
to  that  of  trustee  and  cestui  que  trvnt  and  were 
bound  to  the  exercise  of  the  utmost  good  faith 
toward  them. 

If  they  acted  oppressively,  we  think  that  the 
master  erred  in  allowing  them  compensation. 

Datis  V.  Memphis  City  R.  Co.  22  Fed.  Rep. 
883;  Sellers  v.  Phosnic  Iron  Co.  18  Fed.  Rep. 
20.  Swariswalter's  Account,  4  Watts,  77;  Ber- 
ryhiWs  App.  35  Pa.  245;  Note  to  Boinnson  v. 
Fett,  2  Lead.  Cas.  Eq.  550,  570,  600. 

In  the  cases  cited  by  the  master  in  which 
compensation  was  allowed  to  otficers  of  cor- 
porations, notwithstanding  their  maladminis- 
tration, the  objection  that  they  were  not 
entitled  to  compensation  because  of  such  mal- 
administration does  not  appear  to  have  been 
made.  The  master  should  have  required  the 
respondents  to  account  for  all  sums  withdrawn 
for  salaries  with  interest. 

We  see  no  reason  for  disturbing  the  allow- 
ance of  $184,  by  the  master  for  outlays  by  the 
respondents  for  the  benefit  of  the  corporation. 

We  overrule  the  respondents  exceptions,  and 
those  of  the  complainants,  except  so  far  as 
consistent  herewith. 

After  the  above  opinion  had  been  handed 
down  the  question  arose  as  to  the  form  of  the 
decree  which  should  be  entered.  Complainants 
submitted  a  decree  proposing  pavment  directly 
to  the  complainants  of  their  aliquot  share  of 
the  amount  found  to  be  due  to  the  corporation. 
The  respondents  submitted  a  decree  directing 
payment  into  the  treasury  of  the  company  of 
the  amount  found  to  be  due  to  the  corporation. 

Messrs.  AmaMt  M.  Eaton  and  Walter 
F.  Ansell  for  complainants. 
Mr.  Arnold  Green,  for  respondents: 
The  stockholder  does  not  bring  such  a  suit 
because  his  rights  have  been  directly  violated 
or  because  the  cause  of  action  is  his  or  because 
he  is  entitled  to  the  relief  sought:  be  is  permit- 
ted to  sue  in  this  manner  simply  in  order  to  set 
in  motion  the  judicial  machinery  of  the  court. 
The  stockholder  either  individually  or  as  the 
representative  of  the  class  may  commence  the 
suit,  and  may  prosecute  it  to  judgment  but  in 
every  other  respect  the  action  is  the  ordinary 
one  brought  by  the  corporation;  it  is  main- 
tained, directly  for  the  benefit  of  the  corpora- 
tion and  the  final  relief  when  obtained  belongs 
29  L.  R.  A. 


to  the  corporation  and  not  to  the  stockholder 
plaintiff. 

2  Pom.  Eq.  Jur.  §  1095,  p.  1627, 

If  the  constating  instruments  have  conferred 
on  the  directors  the  power  to  control  and 
manage  the  corporate  affairs  the  corporate 
body  nave  no  right  to  interfere  with  this  man- 
agement nor  can  a  majority  of  the  corporators 
require  the  board  of  directors  to  act  in  matters 
left  to  their  discretion,  contrary  to  their  judg- 
ment. 

2  Wood's  Field,  Corp.  g  859;  Dana  v.  Bank 
of  United  States,  5  Watts  &  S.  228;  Com.  v. 
Roman  Catholic  Stc.  Trustees  of  St.  Mary's 
Church  of  Philadelphia,  6  Sere:  &  R.  508: 
Conro  V.  Port  Henry  Iron  Co,  13  Barb.  27;  State 
V.  Bank  of  Louisiana,  6  La.  745. 
.  If  a  majority  of  the  shareholders  or  the 
directors  of  a  corporation  wrongfully  refuse  to 
declare  a  dividend  and  distribute  profits  earned 
by  the  company  any  shareholder  feeling  ag- 
grieved may  obtain  relief  in  a  court  of  equity. 

8  Morawetz.  Priv.  Corp.  §  447. 

Per  Curiam  (July  8,  1895): 

The  decree  submitted  by  the  complainants 
mav  be  entered. 

The  prayer  of  the  bill  is  for  an  accounting 
both  with  the  company  and  the  complainants 
and  that  the  respondents  may  be  decreed  to  pay 
oyer  such  sums  as  shall  be  found  due.  to  the 
company  or  the  complainants.  This  prayer  is 
broad  enough  to  entitle  the  complainants  to  a 
decree  for  the  payment  of  their  share  of  the 
moneys  wrongfully  appropriated  as  salaries. 
We  think  that  relief  in  this  form  is  appropriate 
to  the  circumstances  of  the  case  and  a  better 
form  than  to  require  payment  into  the  treasury 
of  the  company,  and  thereby,  perhaps,  make  it 
necessary  for  the  complainants  to  resort  to 
another  bill  to  compel  the  payment  of  a  divi- 
dend. Similar  relief  in  a  somewhat  similar 
case  was  granted  in  Fbugeray  v.  Cord,  50  N.  J. 
Eq.  185. 

We  do  not  deem  the  objection  urged  by  the 
respondents  that  directing  payment  to  the  com- 
plainants of  their  share  of  the  sums  found 
due  to  the  company  instead  of  into  the  treasury 
of  the  company  is  a  sequestration  of  the  cor- 
porate property  entitled  to  any  weight.  The 
corporation  exists  for  the  benefit  of  its  share- 
holders. No  injustice  is  done  to  any  one  by 
directing  a  payment  to  the  complainants  of 
what  is  due  to  them 

We  see  no  reason  for  withholding  costs  from 
the  complainants.  The  respondents  against 
whom  no  relief  was  granted  were  all  share- 
holders in  the  corporation  and  therefore,  if  not 
necessary,  were  at  least  proper  parties  to  Uie 
bill  and  interested  in  the  accounting. 


1895. 
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1.  Corporate  bonds  seeurecl  bj  mort 
gmge  and  payable  to  bearer  are  so  far  neirotla- 
ble  that  the  bolder  may  maiotalD  ao  action 
tbereon  io  bis  own  name. 

8.  That  a  statute  g%yrin^  a  title  bj 
deUvery*  and  a  right  of  action  to  tbe  bolder, 
of  negotiable  paper  in  terms  applied  only  to 
promissory  notes  will  not  prevent  tbe  courts 
from  reoogniadngr  corporate  bonds  as  ncKotiable. 

3.  That  a  bond  is  payable  ten  years 
after  date  or  sooner  after  five  years  does  not 
destroy  its  neirotiabillty. 

4.  A  holder  of  corporate  bonds  seeiired 
by  mortgage  is  not  eriven  a  present  right  of 
action  for  tbe  principal  of  tbe  bond  upon  default 
in  payment  of  Interest  by  tbe  fact  tbat  tbe  mort- 
irage  proyides  tbat  upon  default  tbe  bolder  of 
one  third  of  tbe  amount  of  bonds  may  require  a 
sale  of  tbe  property  and  tbe  *'bonds  shall  forth- 
with become  due  and  payable.^* 

(Julys,  1M».)  — 

ACTION  to  recover  the  priocipa]  and  in- 
terest of  certain  bonds  secured  by  a  mort- 
gage. On  demurrer  upon  the  grounds:  (1) 
tbat  the  bonds  are  not  negotiable:  (2)  tbat  tbe 
principal  of  the  bonds  had  not  yet  become  due 
and  payable.  Demurrer  overruled  on  fir$t 
ground  and  sustained  on  second  ground. 

The  facts  are  stated  in  the  opmion. 

Messrs.  Arnold  Green  and  James  Til- 
llnf^hast  for  defendant  in  support  of  demur- 
rer. 

Meur:  Comstoek  &  Gardner  for  plain- 
tiff, contra. 

Stinesst  J.,  deliverod  tbe  opinion  of  the 
court: 

The  plaintiff  sues  to  recover  the  principal 
and  interest  due  on  certain  bonds  and  coupons 
issued  by  the  defendant  May  1,  A.  D.  1890. 
and  payable  May  1,  1900,  or  sooner  after  five 
years.  The  bonds  are  secured  by  a  mortgage 
of  all  the  defendant's  property,  in  the  state 
of  Pennsylvania,  given  to  a  trustee  for  the 
bondholders,  in  which  it  is  provided  that,  in 
case  of  default  in  the  payment  of  interest  for 
more  than  six  months,  the  principal  of  said 
bonds  shall  be  due  and  payable.  The  dec- 
laration sets  out  the  bonds  and  mortgage, 
profert  of  which  is  made,  and  alleges  default 
in  payment  of  interest  for  more  than  six 
months  after  demand  made  therefor.  The 
defendant  demurs  to  the  declaration  upon 
several  grounds ;  but  the  two  grounds  pressed 
in  the  argument  are  that  the  bonds  are  not 
negotiable,  so  as  to  give  the  plaintiff  a  ri^ht 


of  action  in  its  own  name,  and  that  the  terms 
of  the  mortgage  cannot  be  imported  into  the 
bonds  so  as  to  give  a  right  of  action  for  the 
principal  thereof  before  maturity. 

We  think  that  the  bonds  must  be  treated 
as  negotiable  securities.  While  there  has 
been  some  diversity  of  opinion  upon  this 
subject,  the  tendency  of  recent  decisions,  and 
the  weight  of  authority  and  reason,  seem 
now  to  be  in  favor  of  negotiability.  At 
first,  before  such  bonds  had  become  common, 
courts  naturally  held  that  they  lacked  the 
technical  and  established  characteristics  of 
negotiable  instruments.  Thus,  in  Crouch 
V.  Credit  Fonder  of  EngUtnd  (1878)  L.  R.  8 
Q.  B.  874,  it  was  held  that  the  contract  cm- 
bodied  in  similar  bonds  prevented  them  from 
being  promissory  notes,  even  if  they  had  been 
without  a  seal,  and  that  the  custom  to  treat 
them  as  negotiable,  being  of  recent  origin, 
could  not  attach  an  incident  to  a  contract 
contrary  to  the  general  law.  But  in  Goodwin 
V.  RobarU  (1875)  L.  R.  10  Exch.  337,  the 
court,  by  Cockbum,  Ch.  «/.,  does  not  concur 
in  thinking  the  latter  ground  conclusive.  In 
the  recent  case  of  Venables  v.  Baring  Bro$. 
d  Co,  [1892]  3  Ch.  527,  American  railroad 
bonds,  upon  the  evidence  of  an  American 
lawyer  as  to  their  negotiability  in  this  coun- 
try, were  held  to  have  acquired  in  England, 
in  the  city  of  London,  among  English  mer- 
chants, the  character  of  negotiabilitv.  Not- 
withstanding the  limitations  of  this  decision, 
we  think  it  may  be  Uken  as  practically  set- 
tling the  rule  in  England.  See  also  lie  Im- 
perial Land  Co,  of  Marmlles,  L.  R.  11  Eq. 
478. 

In  this  countrv  the  decisions  have  been 
quite  explicit,  fhe  principle  on  which  they 
rest  was  well  stated  by  Mr.  Jnntiee  Grier  in 
Mercer  County  v.  Hackett  (1863)  68  U.  S.  1 
Wall.  83,  17  L.  ed.  548;  as  follows:  "This 
species  of  bonds  is  a  modem  invention,  in- 
tended to  pass  by  manual  delivery,  and  to 
have  the  qualities  of  negotiable  paper ;  and 
their  value  depends  mainly  upon  this  char- 
acter. Being  issued  by  states  and  corpora- 
tions, they  are  necessarily  under  seal.  But 
there  is  nothing  immoral  or  contrary  to  good 
policy  in  making  them  negotiable,  if  the  ne- 
cessity of  commerce  require  that  they  should 
be  so.'  A  mere  technical  dogma  of  the  courts 
or  common  law  cannot  prohibit  the  commer- 
cial world  from  inventing  or  using  any  spe- 
cies of  security  not  knowuin  the  last  century. 
Usages  of  trade  and  commerce  are  acknowl- 
edged by  courts  as  part  of  the  common  law, 
although  they  may  have  been  unknown  to 
Bracton  or  Blackstone.  And  this  malleabil- 
ity to  suit  the  necessities  and  usages  of  the 
mercantile  and  commercial  world  is  one  of 
the  most  valuable  characteristics  of  the  com- 
mon law.  When  a  corporation  covenants  to 
pay  to  bearer,  and  gives  a  bond  with  negoti- 


NoTB.— Tbe  ne^tiable  character  of  bonds  now 
50  fully  reooomized  bsroustomlu  spite  of  tbe  ancient 
teohnioal  rule  to  tbe  contrary  is  most  Interest!  ofirly 
•bown  in  the  above  oaae  by  reason  of  tbe  failure 
of  tbe  statute  as  to  nearotiable  paper  to  include 
bonds  in  express  terms. 
29L.R.  A. 


As  to  tbe  effect  on  negotiable  securities  of  a 
mortgage  securing  tbem  with  a  provision  for  ac- 
celerating tbe  time  of  payment  on  default  as  to 
any  part  of  the  debt  secured,  see  also  Horn  v» 
Bennett  (Ind.)  24  L.  R.  A.  800.  . 
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able  qualities,  and  by  this  means  obtains 
funds  for  the  accomplishment  of  the  useful 
entei*prises  of  the  day,  it  cannot  be  allowed 
to  evade  the  payment  by  parading  some  ob- 
solete judicial  decision  that  a  bond,  for  some 
technical  reason,  cannot  be  made  payable  to 
bearer.  That  these  securities  are  treated  as 
negotiable  by  the  commercial  usages  of  the 
whole  civilized  world,  and  have  received  the 
sanction  of  judicial  recognition,  not  only  in 
this  court  {White  v.  Vermont  <fe  M.  R,  Co,, 
62  U.  S.  21  How.  575,  16  L.  ed.  221),  but 
of  nearly  every  state  in  the  Union,  is  well 
known  and  admitted.**  After  this  strong 
statement,  it  is  needless  to  say  more,  except 
to  refer  to  a  few  cases  to  the  same  effect : 
Kneeland  v.  Lawrence,  140  U.  S.  209,  85  L.  ed. 
492 ;  Chicago  Railway  Equipment  Co,  v.  Mer- 
ehanU  Nat,  Bank  of  Chicago,  186  U.  S.  268, 
34  L.  ed.  849 :  De  Hom  v.  RoberU,  59  Fed. 
Rep.  853 ;  Reid  v.  Bank  of  Mobile,  70  Ala.  199 ; 
National  Exch.  Bank  v.  Hartford,  P.  <fc  F. 
R  Co,  8.  R.  I.  375,  5  Am.  Rep.  582 ;  1  Ran- 
dolph,  Com.  Paper,  g  74,  note  1,  and  cases 
cited.  It  is  true  that  some  states  have  statutes 
which  declare  bonds  of  this  kind  to  be  nego- 
tiable (see  2  Am.  <&  Eng.  Encyclop.  Law, 
p.  819)  ;  and  the  point  is  taken  that  it  is  not 
so  in  this  state,  since  Pub.  Stat. ,  chap.  142, 
8§  6,  7,  relate  only  to  promissory  notes.  We 
do  not  think,  however,  that  this  fact  prevents 
us  from  holding  these  bonds  to  be  negotiable. 
Such  statutes  are  declaratory  and  remedial, 
and  are  evidently  not  intended  to  exclude 
other  forms  of  negotiable  paper.  Bonds  of 
this  sort  are  clearly  within  the  intent  of  the 
statute  to  give  a  title  by  delivery  and  a  right 
of  action  to  the  holder  of  negotiable  paper, 
and  the  bonds,  in  effect,  are  promissory  notes. 
The  special  provisions  contained  therein  are 
not  such  as  to  deprive  them  of  their  funda- 
mental character  of  a  promise  to  pay  at  a 
certain  time.  These  bonds  are  not  given  as 
collateral  to  a  note  secured  by  mortgage,  but 
the  mortgage  is  security  for  the  bonds  them- 
selves. Biker  v.  Sprague  Mfg.  Co,  14  R.  I. 
402,  51  Am.  Kep,  413.  See  CosUllo  v.  Croucell, 
127  Mass.  298.  84  Am.  Rep.  367,  and  134 
Mass.  280. 

Upon  the  question  of  importing  the  terms 
of  the  mortgage  into  the  contract,  so  as  to 
give  a  present  right  of  action  for  the  princi- 
pal, we  think  the  objection  is  well  taken. 
The  bonds  do  not  make  the  terms  of  the  mort- 
gage a  part  of  the  contract.    They  simply 


recite  that  they  are  secured  by  a  mortgage. 
Turning  to  the  mortgage,  we  find  that,  in 
case  of  default,  one  third  of  the  bondholders 
in  amount  may  require  the  trustee  to  sell  the 
property ;  and,  in  the  same  clause,  occurs 
the  provision  that  the  bonds  shall  forthwith 
become  due  and  payable  upon  the  default. 
We  think  that  this  is  a  provision  only  for 
the  purposes  of  foreclosure  by  entry  or  sale. 
If  one  third  in  amount  of  the  bondholders  is 
required  for  a  sale,  out  of  the  proceeds  of 
which  the  principal  is  to  be  paid,  it  would 
be  quite  incompatible  with  this  limitation 
to  hold  that  a  single  bondholder  could  pre- 
cipitate the  maturitv  of  the  bonds  by  a  suit. 
When  one  is  due,  all  are  due,  and  the  provis- 
ion implies  that  the  large  majority  may  think 
it  best  not  to  foreclose  at  once ;  and,  if  so,  the 
right  to  ^ive  time  is  secured  in  this  provis- 
ion. It  IS  a  provision  for  a  special  purpose, 
and  not  intended  to  give  a  right  of  action 
upon  default,  independently  of  foreclosure 
proceedings.  Such  is  the  construction  given 
to  similar  provisions  in  Batchelder  v.  Coun- 
cil Grove  Water  Co.  131  N.  Y.  42 ;  WhiU  v. 
MiUer,  52  Minn.  867 ;  McCleUand  v.  Bishop, 
42  Ohio  St.  113 ;  Mallory  v.  West  Shore  Hud- 
son  River  R.  Co.  3  Jones  &  8.  174. 

Of  the  cases  cited  by  the  plaintiff  to  sus- 
tain the  point  that  the  bonds  and  mortgage, 
being  connected  and  contemporaneous,  are  ta 
be  construed  together,  nearly  all  are  suits  for 
foreclosure  or  actions  for  a  balance  due  after 
foreclosure.  This  is  a  very  different  matter. 
Clearly,  after  such  an  agreement,  the  obliga- 
tion mav  l>e  treated  as  due  for  the  purpose 
of  foreclosure,  and  the  maker  of  the  note  or 
bond  would  be  liable  for  the  balance  remain- 
ing due,  in  some  form  of  action  ;  but  whether 
upon  the  note  or  the  covenant  we  are  not  now 
called  upon  to  say.  Such  a  liability,  how- 
ever, does  not  give  the  right  of  action  which 
is  claimed  in  this  case.  Venables  v.  Baring 
Bros,  d:  Co.,  supra,  was  a  suit  to  establish 
title.  First  Nat.  Bank  of  Sturgis  v.  Peek,  S 
Kan.  660,  and  Chambers  v.  Marks,  98  Ala. 
412,  are  in  favor  of  the  plaintiff's  claim ;  but 
we  think  that  the  weight  of  authority,  the 
purpose  of  the  provision,  and  the  reason  on 
which  its  construction  depends  are  against 
it. 

Our  conclusion  is  that  the  demurrer  to  ihe 
negotiability  of  the  bonds  must  be  overruled,  and 
the  demurrer  to  the  statements  of  tfie  plaintiff*^ 
present  right  of  action  must  be  sustained. 


INDIANA  SUPREME   COURT. 


PENNSYLVANIA  CO.,  Appt., 

V. 

Martha  E.  McCAFFREY.  Admx.  of  Richard 
>  ^McCaffrey,  Deceased. 

( Ind ) 

1.   The  effort  of  »  seetion  boss  to  save  » 


hand-car  in  his  charg^e  fi^m  injury  by 

a  train  backing  towards  it  is  not  nesligcnoe  s» 
matter  of  law  although  m  trying  to  get  away- 
after  ascertalDlDg  that  the  car  cannot  be  saved 
he  falls  UDder  it  and  is  injured,  if  he  acts  natur- 
ally  and  not  recklessly,  although  by  acting  dif- 
ferently he  might  have  escaped. 
2.   A  railroad  company  which  requires 


Note.— The  above  decision  sustaioing  the  liabil- 
ity of  a  railroad  company  for  an  accident  caused 
by  the  excessively  long  hours  of  service  of  its  train- 
men seems  to  be  a  novel  one  and  must  be  regardedas 
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an  important  addition  to  the  subject  of  railroad  law. 
As  to  the  effect  of  disobeying  rules  of  service  as 
negligence,  see  note  to  Ford  to  Chicago,  K.  I.  &  P, 
R.  Co.  (Iowa)  24  L.  R.  A.  667. 
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» train  crew  to  be  on  duty  nineteen 
hoars  eneh  dmy  without  time  for  rest  or  food 
is  Uable  for  an  Injury  to  a  track-hand  caused  by 
the  attempt  of  some  of  the  crew  to  operate  the 
train  while  others  have  temporarily  left  it  to 
procure  food. 

8*  Requiring  » train  crew  to  be  on  duty 
nineteen  lioars  each  day  without  time 
for  food  ie  the  proximate  cause  of  an  injury  to  a 
track-hand  by  the  trains  backing  on  him  without 
waminfc  while  the  fireman  is  the  only  member  of 
the  crew  on  board  the  brakeman  being'  off  to  op- 
erate a  switch  and  the  others  in  search  of  food. 

4*  It  is  not  neg^li^nce  for  a  conductor  and 
enflrineer  of  a  train  to  leave  it  to  procure  food 
after  thirteen  hours  of  consecutive  service  with 
no  provision  made  by  the  company  for  a  food 
supply. 

6.  A  railroad  company  is  liable  fbr  in- 
juries to  a  track- hand  which  are  caused  by  its 
attempt  to  operate  a  train  with  only  a  fireman 
and  a  brakeman. 

6.  A  section  boss  knowing^  the  cnstom 
of  a  portion  of  a  train's  crew  to  leave 
it  at  a  certain  time  for  food  is  not  charged  with 
the  duty  of  ascertaining  that  they  have  not  left 
it  before  attempting  to  put  his  car  on  a  track 
which  the  train  has  passed,  for  fear  the  train  may 
back  on  him  without  warning. 

7.  A  railroad  employe  is  not  bound  to 
report  to  the  company  facts  which  it  already 
knows. 

8.  A  caose  of  action  is  stated  by  a  com- 
plaint which  alleges  that  a  railroad  company 
moved  a  train  without  signals  or  guards,.or  any 
one  except  a  fireman  in  charge  of  it  back  upon 
and  injured  a  track-hand  free  from  fault. 

[(September  fSO,  1894.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Circuit  Court  for  Clark  County  in 
favor  of  plaintiff  in  an  action  brought  to  re- 
cover damages  for  the  alleged  negligent  killing 
of  plaintiff's  intestate  by  defendant's  servants. 
AMrmed. 

The  facts  are  stated  in  thcopinion. 

Mr,  S.  Stansifer,  for  appellant: 

The  complaint  does  not  negative  the  pre- 
flumption  that  the  company  discharged  its  duty 
by  employing  a  competent  crew,  with  all 
needed  instructions  for  their  guidance,  in  tbe 
safe  and  proper  discbarge  of  their  duties. 

KeUey  v.  Wiseonnn  R.  Co.  21  Cent.  L.  J.  219; 
Ptnniyltania  Co.  v.  Whiicomb,  Ul  Ind.  212; 
Hard  v.  Vermont  &  C.  R,  Co.  82  Vt.  478;  Wood, 
Mast.  &  S.  708;  Wood,  Railway  Law,  1468. 

In  an  actionby  a  servant  against  the  master  for 
an  injury  caused  by  a  fellow  servant  tbe  com- 
plaint must  show  by  proper  averment  of  facts, 
either, 

1.  That  tbe  master  had  not  exercised  ordi- 
nary care  and  prudence  in  the  emplovment  of 
such  fellow  servant,  or  that  he  had  retained 
bim  in  the  service  after  he  had  received  notice 
that  be  was  negligent  in  the  discbarge  of  tbe 
duties  of  his  position;  and 

2.  That  the  defendant  did  not  know  of  the 
offending  servant's  negligent  habits  when  be 
entered  the  service;  or  if  known,  or  should 
have  been  known,  after  entering  the  service, 
then  an  excuse  must  be  averred  lor  remaining 
in  the  service. 

20  L.  R.  A. 


Lake  Shore  d  M.  8.  R.  Co.  v.  Stupak,  108 
Ind.  1. 

Tbe  evidence  so  far  from  showing  that  Mc- 
Caffrey did  not  have  knowledge  of  the  offend- 
ing habits  of  his  fellow  servants,  discloses  that 
he  did  in  fact  have  knowledge,  and  no  excuse 
is  shown  for  his  thereafter  remaining  in  the 
service. 

Ibid. 

If  in  the  eyes  of  the  law  the  facts  and  cir- 
cumstances fail  to  make  a  case  on  any  material 
point,  it  is  the  duty  of  the  trial  court  review- 
able by  this  court,  to  instruct  peremptorily  for 
tbe  defendants  or  grant  a  new  trial. 

LouistiUf,  N.  A,  A  C.  R.  Go.  v.  Pedigo,  108 
Ind.  481;  PitUburgh,  C.  A  St.  L.  R.  Co.  v. 
Spencer,  98  Ind.  186;  Toledo  db  W.  R.  Co.  v. 
Goddard,  25  Ind.  185;  Wooleryy.  Loui^niUe, 
N.'A.  dt  G.  R.  Co.  107  Ind.  881.  57  Am.  Rep. 
114;  Conner  y.  Citizens  Street  R.  Co.  105  Ind. 
62,  55  Am.  Rep.  177;  Indianapolis,  P.  dt  C. 
R.  Co.  V.  Bush,  101  Ind.  582;  Pennsylvania  Co. 
V.  Marion^  104  Ind.  289;  Bruker  v.  Comngton, 
69  Ind.  88,  85  Am.  Rep.  202;  Dodqe  v.  Gay- 
lord,  58  Ind.  865;  Mow  v.  Witness  Printing  Co. 
64  Ind.  125. 

It  was  the  duty  of  appellee  to  prove  by  a 
preponderance  of  tbe  evidence,  as  a  fact  in 
tbe  case,  that  McCaffrey  was  without  fault, 
and  if  the  evidence  pointed  just  as  much  in 
one  way  as  the  other,  or  in  neither  direction, 
or  in  other  words  was  silent,  tbe  appellee  wan 
not  entitled  to  a  verdict. 

Toledo,  W.  dk  W,  R.  Go.  v.  Brannagan,  75 
Ind.  490;  Indiana,  B.  dt  W.  R.  Co.  v.  Greene, 
106  Ind.  279,  55  Am.  Rep.  786. 

Where  an  employe,  after  having  opportunity 
to  become  acquainted  with  tbe  risks  of  bis  situ- 
ation, accepts  them,  he  cannot  complain  if  he 
is  subsequently  injured  by  such  exposure. 

Whart.  Neg.  §  214;  Umback  v.  Lake  Shore 
dk  M.  8.  R.  Co.  83  Ind.  191. 

A  servant  who  sees  that  a  fellow  servant  is 
negligent  or  incompetent,  is  bound  to  report 
the  fact  to  the  common  master,  and  should  he 
neglect  to  do  so,  be  is  barred  from  recovering 
from  the  master  for  injuries  which,  had  he 
been  duly'diligent,  he  would  have,  been  pro- 
tected. 

Whart.  Neg.  §  236. 

When  several  persons  are  thus  employed 
there  is  necessarily  incident  to  the  service  of 
each  the  risk  that  others  may  fail  in  their  care 
and  vigilance  which  are  essential  to  his  safety. 
In  undertaking  the  service  he  assumes  that 
risk,  and  if  he  should  suffer,  he  cannot  recover 
from  his  master. 

NorViern  Pae.  R.  Co.  v.  Herbert,  116  U.  S. 
642,  29  L.  ed.  755. 

The  master  undertakes  to  exercise  ordinarv 
care  to  see  that  ordinarily  suitable  and  safe 
machinery,  appliances,  etc.,  are  furnished  for 
the  work  required  of  his  servants,  and  also 
that  his  servants  are  ordinarily  competent 
for  the  work  required  of  them;  the  servant  as- 
sumes the  ordinary  hazards  of  the  service, 
both  as  to  machinery,  appliances,  etc.,  and  the 
competency  of  his  fellow  servants. 

Gillen water  v.  MadtMn  &  I.  R.  Co.  5  Ind. 
339,  61  Am.  Dec.  101;  Madison  db  L  R.  Co.  v. 
Bacon,  6  Ind.  205;  Fitzpatrick  v.  New  Albany 
db  S.  R.  Co.  7  Ind.  486;  Ohio  dt  M.  R.  Co.  v. 
Ttndall,  18  Ind.  866,  74  Am.  Dec.  259;  Wilson 
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V.  Madison  etc,  R.  Co,  18  Ind.  226;  Slattery 
V.  Toledo  db  W.  R.  Co,  28  Ind.  81;  Sullivan  v. 
Toledo,  W.  d  W,  R,  Co,  58  Ind.  26;  Oormley 
V.  Ohio  dk  M,  R.  Co.  72  Ind.  31;  Robertson  v. 
Terre  Haute  &  L  R.  Co.  78  Ind.  77;  Indiana 
Car  Co,  V.  Parker,  100  Ind.  182;  PitUimrgK 

C.  &  St.  L.  R.  Co.  V.  Kirk,  102  Ind.  400;  Cap- 
per V.  Louiiville.  E.  d  St.  L.  R,  Co.  108  Ind. 
3a5;  Pitt^urgh,  C.  dt  St,  L.  R.  Co.  y.  Adams, 
105  Ind.  151;  Indiana,  B.  <fc  W.  R,  Co.  v. 
Dailey,  110  lod.  75;  Krueger  v.  Louisville,  N. 
A.  d  C.  R.  Co,  111  Ind.  51;  Cincinnati,  H.  d 

D.  R.  Co.  V.  McMuUen,  117  Ind.  439;  Taylor 
V.  Bmnsmlle  <fe  T.  H.  R.  Co.  6  L.  R.  A.  584, 
121  Ind.  124;  Lake  Shore  db  M.  8.  R,  Co.  v. 
Stupak,  128  Ind.  210. 

It  is  not  enough  to  show  that  the  company 
was  negligent,  but  the  complaint  and  evidence 
must  ^o  further  and  show  that  McCaffrey  did 
not  assume  the  risk  of  such  negligence,  by 
averring  and  proving  at  the  trial  that  he  was 
ignorant  of  the  habit  of  the  trainmen. 

BiUman  v.  Indianapolis,  C.  db  L.  R.  Co.  76 
Ind.  166,  40  Am.  Rep.  280;  Wabash,  St,  L,  db 
P,  R,  Co.  Y.  Locke,  112  Ind. 404;  Atlas  Engine 
Works  V.  Randall,  100  Ind.  298,  50  Am.  Rep. 
798. 

The  question  is  not  one  of  contributory  neg- 
ligence, but  of  assumption  of  risk,  notwith- 
standing there  may  be  negligence  on  the  part 
of  the  master. 

Lake  Shore  dt  M.  S.  R,  Co.  v.  Stupak,  108 
Ind.  1;  Louisville,  N.  A.  db  C,  R,  Co.  v.  Fraw 
ley,  110  Ind.  18;  Indiana,  B,  dk  W.  R.  Co,  v. 
Dailey,  supra;  Louisville,  N,  A.  db  C.  R.  Co. 
V.  Sandford,  117  Ind.  265;  Rietman  v.  Stolte, 
120  Ind.  814. 

On  petition  for  rehearing. 

If  a  servant,  before  or  after  he  enters  the 
service,  discovers  that  the  ''building,  premises, 
machines,  appliances,  or  fellow  servants  in 
connection  with  which  or  with  whom  he  is  to 
labor,  is  unsafe  or  unfit  in  any  particular,  and 
if  notwithstanding  such  knowledge  or  means 
of  knowledge  he  voluntarily  enters  or  con- 
tinues in  the  employment  without  objection  or 
cotnplaint,  he  is  deemed  to  have  assumed  the 
risk  of  the  danger  thus  known  or  discoverable, 
and  to  waive  any  claim  for  damages  against 
the  master  in  case  it  shall  result  in  injury  to 
him. 

2  Tbomp.  Neg.  1008;  Indianapolis  dk  St.  L. 
R.  Co.  V.  Watson,  114  Ind.  20;  Lale  Shore  dk 
M.  S.  R.  Co,  V.  Stupak,  108  Ind.  1;  Louisville, 
N.  A.  dbC.  R.  Co.  V.  Frawley,  110  Ind.  18; 
Indiana,  B.  dk  W.  R.  Cq.  v.  Dailev.  Id.  75: 
LouistfilU,  N,  A.  dk  C.  R.  Co.  v.  Sandford,  117 
Ind.  266;  LouisvilU,  N.  A.  dk  C.  R,  Co,  v. 
Corps,  8  L.  R.  A.  686,  124  Ind.  427;  Beach, 
Contrib.  Neg.  §  140;  Evansville  db  T.  H.  R.  Co. 
V.  Duel,  184  Ind.  156;  Kentucky  dk  1.  Bridge 
Co,  V.  Eastman,  7  Ind.  App.  514. 

The  complaint  disclosing  that  the  train  was 
sufficiently  manned  usually,  it  follows  that 
there  must  be  an  averment  of  knowledge  of  the 
unusual. 

Tjike  Shore  dk  M.  S.  R.  Co.  v.  Stupak,  123 
Ind.  228. 

It  is  not  even  averred  that  appellant  negli 
gently  caused,  suffered,  or  permitted  the  ab- 
sence of  the  conductor  and  engineer. 

Cleveland,  C,  C.  dbl.  R.  Co.  v.  Wynant,  100 
29  L.  R.  A. 


Ind.  160;  Pittsburgh,  C.  db  St.  L.  R.  Co.  v. 
Adams,  105  Ind.  155;  Chicago,  St,  L.  dk  P,  R. 
Co.  V.  Bills,  104  Ind.  18. 

If  the  complaint  can  be  distorted  into  an  at- 
tempted theory  of  negligence  because  of  the  ab- 
sence of  the  conductor,  engineer,  and  fireman, 
then  that  absence  was  the  proximate,  the  cause 
causing  the  accident,  and  it  follows  that  the 
averments  that  the  one  employe  on  the  train 
(the  fireman)  was  in  the  rear  of  the  train  as  it 
was  moving  and  that  there  was  no  one  in  front 
to  give  warning,  are  mere  appendages,  or  de- 
tached phrases,  and  the  body  of  the  facts 
pleaded,  the  attempted  theory  must  control. 

Louisville,  N.  A,  dk  C.  R  Co.  v.  Schmidt,  106 
Ind.  78. 

The  rule  that  if  the  negligence  of  the  master 
combines  with  the  negligence  of  a  fellow-ser- 
vant,  and  the  two  contribute  to  the  injury  of 
another  servant,  the  master  is  liable.  In  no 
manner  trenches  upon  the  assumption  of  risks 
rule. 

Rogers  v.  Leyden,  127  Ind.  51. 

Messrs.  A.  C.  Harris,  J.  H.  Stotsen- 
bnrg^,  and  Evan  B.  Stotsenbnrg^  for  ap- 
pellee. 

Dailey.  «/..  delivered  the  opinion  of  the 
court: 

The  facts  in  this  case,  as  shown  by  the 
record  are  these:  The  appellant,  as  les- 
see, operates  the  Jeffersonville.  Madison  & 
New  Albany  Railway.  It  runs  a  passenger 
train  from  Louisville,  via  Jeffersonville,  to 
New  Albany,  called  the  **  Dinkey. "  The  crew 
consists  of  a  conductor,  brakeman,  engineer, 
and  fireman.  They  go  on  duty  at  5  A.  M. 
each  day,  and,  as  appears  by  the  company's 
card,  remain  on  duty  continuously  until 
midnight.  On  April  28,  1885,  the  crew, 
consisting  of  Bush,  conductor ;  Brooks,  brake- 
man;  Parr,  engineer;  and  Eisle,  fireman, — 
took  the  dinkey  train  to  run  from  5  A.  M. 
until  midnight.  There  were  fourteen  stops 
each  way.  No  provision  was  made  for  the 
men  to  get  their  meals.  The  crew  liyed  in 
New  Albany.  They  could  not  work  nineteen 
consecutive  hours  without  food.  The  fire- 
man's little  daughter  brought  his  meals  in 
a  pail,  which  he  ate  on  the  engine.  It  is  not 
shown  how  Brooks,  the  brakeman,  lived,  as 
the  company  had  him  in  the  service  on  the 
road,  so  that  he  was  not  present  at  the  trial. 
On  the  afternoon  of  April  28,  1885,  appellee's 
intestate  Richard  McCaffrey,  the  section  boss, 
was  at  work,  with  four  laborers,  surfacing 
the  track  in  the  cltv  of  New  Albany.  His 
hand-car  was  standing  in  an  alley  immedi- 
ately north  of  the  track,  and  a  few  squares 
east  of  the  State  street  station,  the  western 
terminus  of  this  line,  at  which  passengers 
were  received  and  delivered.  Bush,  the  con- 
ductor, and  Parr,  the  engineer,  lived  seyeral 
squares  east  of  the  station.  As  the  train  came 
from  Louisville  to  New  Albany,  due  at  5:40 
P.  M.,  the  engineer  and  conductor  left  the 
train,  and  ran  to  their  homes,  to  eat  their 
suppers,  while  the  fireman  and  brakeman 
were  left  in  charge  of  the  train,  to  take  the 
passengers  on  to  the  station.  As  soon  as  the 
train,  containing  three  cars,  pulled  by  Mc- 
Caffrey and  his  men,  they  gathered  up  their 
tools  to  quit  work  for  the  day,  and  began  to 
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put  their  band- car  on  tbe  track,  to  run  east- 
wardly  to  the  band-car  house,  about  one  mile 
distant.  McCaffrey  resided  near  by  there, 
on  Fifteenth  street.  Tbe  Air-Line  Company 
at  that  time  used  the  Jefferson vi lie.  Madison 
&  Indianapolis  track  from  New  Albany  into 
Louisville,  and  an  east-bound  train  would 
soon  pass.  To  allow  this,  it  became  nec- 
essary for  the  dinkey  train  to  run  into  a 
switch,  the  east  end  or  head  of  which  was 
190  feet  east  of  the  alley  wherein  McCaffrey's 
hand -car  stood.  Brooks,  the  brakeman,  got 
off,  and  ran  along  to  open  the  switch ;  but 
Eisle,  the  fireman,  ran  over  the  head  of 
the  switch  before  stopping  the  train.  He 
says:  ^'I  lost  the  air,  and  ran  over  the 
switch."  There  was  then  no  one  of  the  crew 
on  the  train  but  the  fireman.  Brooks  was  on 
the  ground  to  open  the  switch  when  he  could, 
and  the  eni^ineer  and  conductor  were  eating 
hasty  suppers  at  their  respective  homes.  Mc- 
Kenna,  the  superintendent  of  the  Pennsyl- 
vania Company, — the  officer  having  the  op- 
erating of  this  train  in  charge, — knew  that 
the  conductor  and  engineer,  driven  by  hun- 
ger, habitually  left  the  train  to  ^et  something 
to  eat,  as  was  done  this  afternoon.  Parr,  the 
engineer,  testifies :  "  That  was  the  only  way 
I  had  to  get  something  to  eat,  unless  it  was 
brought  to  me  i  n  a  basket. "  A  special  pol  ice- 
man named  Shay,  in  the  emplov  of  the  com- 
pany, patrolling?  the  track  in  New  Albanv, 
was  required  to  get  on  the  train  to  assist  the 
passengers  off;  but  he  had  no  authority  to 
take  command  of  the  train,  and  did  not  on 
this  occasion.  The  train  was  thus  left, 
by  permission  of  the  company,  with  no  one 
to  operate  it,  except  the  fireman.  No  bell 
was  rung,  or  other  signal  given  of  the  back- 
ward movement  of  the  train  by  Eisle.  He 
could  not  watch,  or  ring  the  bell,  as  he  was 
occupied  in  handling  the  engine.  It  was 
shown  by  the  appellant  that  on  previous  oc- 
casions they  sometimes  let  little  boys  climb 
on  the  engine  and  ring  the  bell,  when  the 
engineer  was  off  securing  something  to  eat, 
but  it  was  not  so  in  this  instance.  There 
was  no  one  to  stand  on  the  rear  platform,  as 
there  should  have  been,  or  otherwise  to  warn 
the  decedent  and  his  men  that  tbe  train  must 
move  backward  at  once.  Eisle  reversed  the 
engine,  and  put  on  steam,  and  moved  back, 
just  as  McCaffrey  and  his  men  were  putting 
the  hand-car.  which  weighed  700  pounds,  on 
the  track.  They  put  it  on  in  the  usual  man- 
ner ;  that  is,  they  carried  it  on  the  track,  and 
f»]aced  it  at  right  angles  therewith,  and  then 
if  ted  it  quarter  round,  so  as  to  put  the 
wheels  on  the  rails.  As  thev  were  so  engaged 
the  train  backed  silently  down  upon  them. 
Perry  Quirk,  one  of  the  section  hands,  tells 
the  rest  of  the  story  in  this  artless  way  :  **  It 
was  just  six  o'clock,  and  we  were  putting 
on  the  hand  car  at  the  alley.  We  had  hold 
of  her,  and  were  trying  to  put  her  on,  and 
I  seen  the  train  coming  up.  and  I  said, 
•Boys,  we  cannot  make  it. '  We  were  look- 
ing towards  the  train,  and  we  could  see  the 
car  coming  down ;  and  I  said,  *We  cannot 
make  it, '  and  we  dropped  the  car,  and  stepped 
out.  I  hallooed.  I  said,  *Boys,  we  cannot 
make  it.*  I  seen  McCaffrey  stepping  back 
from  the  car,  and  the  next  I  saw  him  fall. 
29  Lb  R.  A. 


That  is  all.**  It  is  shown  that  the  hand- car 
was  shoved  forward  by  the  collision  be- 
tween it  and  the  train,  and  the  deceased  was 
under  the  hand -car  when  the  train  stopped. 
William  Wren  says :  **  When  the  train  struck 
the  hand -car  they  had  got  the  wheels  parallel 
with  the  rails,  with  two  wheels  inside  of  the 
track,  and  two  outside.  I  saw  him  fall,  but 
did  not  see  him  struck.  He  fell  across 
the  rail,  .  .  .  and  the  car  struck  him  and 
drug  him  down,  but  did  not  pass  over  his 
body.  It  drug  him  ten  feet.  It  rather  slipped 
upon  him,  and  shoved  him  along."  He  was 
mortally  hurt,  and  in  intense  pain  and  agony. 
From  the  injuries  so  received,  he  afterwards 
died.  They  brought  a  train  down,  and 
carried  him'  into  the  cars  to  take  him  home. 
While  aboard  the  train.  Shay,  the  special 
policeman,  sent  two  or  three  men  into  the 
car  to  obtain  admissions  from  him.  Among 
these  was  a  constable  named  Graham,  who 
was  a  bystander.  Graham  said,  ""I  do  not 
think  you  are  badly  hurt."  The  suffering 
man  answered  that  he  did  not  think  he  could 
live.  Graham,  then,  in  the  presence  of  Con- 
ductor Bush,  inquired  of  him  as  to  who  was 
to  blame,  saying :  "  Do  you  blame  anybody?** 
To  which  he  answered:  "I  don't.  It  was 
all  my  fault.  I  do  not  blame  any  of  tbe  boys 
at  al  1  for  this. **  "He  said  he  wanted  to  save 
the  hand-car,  to  keep  it  from  being  mashed 
up.  He  was  in  fear  of  being  discharged  for 
neglecting  his  own  duty. "  Parr  went  to  see 
him  the  next  morning.  McCaffrey  was 
asleep,  and  under  the  influence  of  morphine. 
After  a  while  he  roused  up,  and  Parr,  who 
seemed  to  have  been  there  to  talk  to  him, 
savs  that  in  the  course  of  a  conversation  he 
said  to  McCaffrey,  "I  am  mighty  sorry  for 
it,**  to  which  he  replied,  **I  don't  blame 
you  at  al!.**  The  widow,  who  was  present 
on  this  occasion,  denies  that  any  such  state- 
ment was  made.  After  Bush,  the  conductor, 
had  returned  from  supper,  and  talked  with 
McCaffrey  and  others  on  the  car,  he  sent  a 
dispatch  to  the  superintendent,  which,  on 
cross-examination,  he  admitted  was  substan- 
tially as  follows  (being  an  accident  report 
filled  up)  :  "New  Albany,  Station,  April 
28th,  1885.  To  Superintendent:  First  sec- 
tion 27.  Train  northward.  Engine  822.  En- 
irineer,  John  Parr.  Conductor,  C.  G.  Bush. 
Place  and  time,  5 :40  P.  M.  ;  main  track ; 
alley  between  Bank  and  Pearl.  What  caused 
it?  Putting  hand  car  on  track,  and  backed 
up,  and  putting  hand-car  out  of  way :  got 
caueht  between  hand -car  and  track.  Name, 
Richard  McCaffrey.  Flesh  wound  on  right 
side.  Two  ribs  on  side,  three  cars  next  to 
engine.  Nature  accident :  Putting  car  on 
track  when  train  backed  up ;  tried  to  get 
away,  fell,  and  train  pushed  hand-car  on 
him.  (Signed)  C.  G.  Bush.**  This  state- 
ment was  made  just  after  the  accident,  when 
the  transaction,  as  observed,  was  fresh  in  the 
minds  of  the  actors  and  bystanders,  and  is  the 
only  one  in  the  record  showing  clearly  how 
McCaffrey  happened  to  receive  his  injuries. 
It  is  true,  Bush  was  not  an  eyewitness  to 
what  transpired.  It  is  likewise  true  that  it 
was  made  after  Bush  had  seen  Brooks,  the 
brakeman.  who  was  standing  at  the  switch 
when  the  event  happened.    As  the  appellant 
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failed  to  brin^  him,  as  a  witness,  to  the  trial, 
although  in  its  employ,  running  between 
Louisville  and  Indianapolis,  at  the  time,  on 
a  passenger  train,  it  is  fair  to  infer  that  he 
saw  the  accident,  and  would  hare  testified  to 
the  facts  contained  in  the  dispatch  therein  set 
forth. 

On  these  facts,  we  cannot  say  that  McCaf- 
frey was  incautious.  A  trusty  servant,  he 
made  an  effort  to  save  the  hand -car  then  in 
his  care.  Seeing  they  could  not,  the  crew 
abandoned  it  to  save  their  lives,  when,  in  the 
language  of  the«di8patch,  he  ''tried  to  get 
away,  fell,  and  the  train  pushed  the  hand-car 
on  him.^  This  clearly  establishes  that  he 
was  not  guilty  of  negligently  permitting 
himself  to  be  run  over,  in  a  sudden  crisis, 
coming  on  one  by  surprise,  it  is  not  expected 
that  a  person  in  the  midst  of  such  peril 
will  exercise  that  deliberate  judgment  which 
knowledge  and  proper  time  for  reflection  af- 
ford. Moved  by  a  high  sense  of  duty,  to 
serve  his  master,  the  servant  m&y  be  impelled 
to  an  effort  to  save  its  property  when  a 
stranger  would  escape.  But  the  most  prudent 
and  active  men  may  accidentally  fall,  espec- 
ially when  the  mind  and  sight  are  turned  to 
an  unexpected  danger,  and  no  opportunity  is 
given  for  care  where  or  how  to  stop.  If  one 
acts  naturally  in  a  case  of  sudden  and  instant 
peril  put  on  him  by  another,  and  is  injured, 
he  is  not  guilty  of  negligence,  although  af- 
terwards, out  of  the  presence  of  danger,  with 
time  to  reflect,  and  in  the  light  of  all  the 
known  facts,  it  may  appear  that  another 
course  of  conduct  might  have  led  to  an  es- 
cape. Kiiapp  V.  Siovz  City  d  P.  R.  Co.  71 
Iowa,  41;  Moak's  Underbill  Torts,  pp.  288, 
284 ;  Twomley  v.  Central  Park,  N.  <k  E.  R. 
R.  Co.  69  N.  Y.  158,  25  Am.  Rep.  162,  and 
note. 

In  view  of  the  official  report  made  by  the 
conductor  on  that  fatal  day,  we  need  not  dis- 
turb the  judgment  of  the  lower  court  on  the 
ground  ihat  McCaffrey  recklessly  sacrificed 
his  life  in  order  to  save  the  hand-car  and  keep 
his  place.  It  is  true,  McCaffrey  knew  the 
engineer  and  conductor  were  compelled  by 
hunger  to  leave  the  train  at  times,  and  run 
home,  to  get  something  to  eat.  But  there  is 
no  proof  that  he  knew  they  had  left  the  train 
on  this  afternoon.  It  was  running  back  and 
forth  continuously  from  morning  until  night. 
As  we  understand  the  logic  of  the  accom- 
plished counsel  for  the  appellant,  it  is  as 
follows:  (1)  McCaffrey  was  a  section  boss, 
and  the  train  crew  were  fellow  servants.  (2) 
The  absence  of  the  conductor  and  engineer 
was  the  proximate  cause  of  McCaffrey's 
death.  (3)  That  both  the  appellant  and  Mc- 
Caffrey knew  before  the  fatal  day  that  the 
conductor  and  engineer  habitually  left  the 
train  at  times,  during  the  nineteen  hours  of 
constant  duty,  to  get  something  to  eat ;  that 
this  was  in  violation  of  the  rules  of  the  com- 
pany, and  in  disregard  of  their  duty  under 
the  law.  (4)  That,  having  this  knowledge, 
he  was  bound  to  abandon  the  service,  or  take 
upon  himself  the  risks  incident  to  operating 
a  train  with  a  deficient  crew  while  part  were 
at  their  meals.  The,  four  propositions  in- 
volved in  his  position  counsel  tersely  states 
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as  follows :  "Moreover,  the  evidence,  so  far 
from  showing  that  McCaffrey  did  not  have 
knowledge  of  the  offending  habits  of  his  fel- 
low servants,  discloses  that  he  did,  in  fact, 
have  knowledge,  and  no  excuse  is  shown  for 
his  thereafter  remaining  in  the  service.  **  We 
think  the  doctrine  of  fellowship  between 
trainmen  and  trackmen  so  well  settled  in  this 
state  that  a  citation  of  authorities  to  support 
it  is  unnecessary.  In  this  case,  appellant '» 
counsel  frankly  admits  that  his  company  had 
at  least  ''constnictive  notice"  that  the  en- 
gineer and  conductor  were  "in  the  habit  of 
leaving  their  trains  to  get  their  meals.**  It 
is  a  recognized  rule  of  the  courts  that  if  the 
negligence  of  a  master  combines  with  negli- 
gence of  a  fellow  servant,  and  the  two  con- 
tribute to  the  injury  of  another  servant,  the 
master  is  liable.  Franklin  v.  Winona  dt  8t, 
P.  R.  Co.  37  Minn.  409 ;  Elmer  v.  Locke, 
185  Mass.  575 ;  Grand  lYunk  R,  Co.  of  Can- 
ada V.  Cummings,  106  U.  S.  700,  27  L.  ed. 
266 :  Coppins  v.  New  York  Cent,  cfe  H.  R.  R. 
Co.  122  N.  Y.  557;  Whittakerv.  Delaware  <0 
H.  Canal  Co.  126  N.  Y.  644 ;  Tjike  Shore  & 
M.  S.  R.  Co.  v.  Stupak,  123  Ind.  222,  228 ; 
Rogers  v.  Leyden,  127  Ind.  52.  53. 

In  Boyee  v.  Fitzpatrick,  80  Ind.  526,  it  ia 
said:  "While  a  servant  assumes  the  risk, 
more  or  less  hazardous,  of  the  service  in 
which  he  engages,  he  has  a  right  to  assume 
that  all  reasonable  attention  will  be  firiven 
by  his  employer  to  his  safety,  so  that  he  will 
not  be  carelessly  and  needlessly  exposed  to 
risks  which  mi^ht  be  avoided  by  ordinary 
care  and  precaution  on  the  part  of  his  employ- 
er; and  where,  in  the  absence  of  such  care 
and  precaution,  an  employ  I  is  injured,  the 
employer  is  liable,  although  the  negligence 
of  a  fe'llow  servant  contributed  to  the  injury 
complained  of."  This  principle  was  ap- 
proved in  Louisville,  X.  A.  <&  C.  R.  Co.  v. 
Berkey,  186  Ind.  181.  In  our  opinion  the  rule 
is  a  just  and  salutarv  one,  and  we  ought  not 
to  depart  from  it.  Unless  it  be  that  a  tnaster 
has  a  right  to  require  a  servant  to  stand  at 
his  post  of  duty,  without  food  or  rest,  for 
nineteen  consecutive  hours,  every  day,  Sun- 
days included,  and  that  such  conduct  is  not 
a  breach  of  duty  to  the  public  as  well  as  to 
its  other  servants,  it  follows  that  the  appel- 
lant in  this  case  has  not  performed  its  duty 
towards  decedent,  without  which  it  is  liable, 
if  this  negligence  was  the  proximate  cause 
of  his  deatli.  That  it  was  is  clear.  Thd  law 
of  nature  is  inexorable  in  its  demands.  The 
cravings  of  hunger  must  be  appeased.  The 
laws  of  humanity  declare  that  every  man  fit 
to  be  a  member  of  a  train  crew  must  have 
three  meals,  some  rest,  and  eight  hours' 
sleep,  a  day.  The  appellee  well  says :  "  De- 
prived of  these  requisites  of  intelligent  life, 
a  soldier  becomes  a  coward ;  a  workingman, 
a  drone. "  Any  being  would  lose  his  strength 
if  worked  a  few  months  by  the  time  schedule 
provided  for  this  crew.  Every  statute  and 
employer's  rule  is  made  in  the  presence  of, 
and  subject  to,  the  laws  of  nature.  Hunger, 
thirst,  and  sleep  are  imperative ;  and  when  a 
schedule  is  made  of  nineteen  consecutive 
hours  of  service  on  a  train,  and  no  provision 
is  made  by  the  company  for  their  supply  of 
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food,  it  is  understood  that  the  employes 
must,  of  Decessity,  at  times  during  the  serv- 
ice, leave  their  places  to  get  their  meals. 
So  that  when  the  engineer  and  conductor  left 
the  train,  after  thirteen  hours*  service,  on 
the  day  of  the  accident,  to  get  their  suppers, 
it  was  in  obedience  to  this  law  of  nature,— 
an  overruling  necessity, —and  was  not,  there- 
fore, negligence  on  their  part.  They  were 
not  deserters,  and  their  conduct  cannot  be 
characterized  as  "offending  habits."  With- 
out notice  to  the  company,  it  was  bound  to 
know  that  these  men  roust,  and  therefore  did, 
at  intervals  durine  the  nineteen  hours  of  each 
day,  leave  the  trafn  to  answer  nature's  strong 
and  eager  desire  for  food ;  and,  so  knowing, 
it  will  be  held  to  have  consented.  If  appel- 
lant desired  to  escape  responsibility,  it 
should  have  provided  an  adequate  force.*  **  It 
is  the  duty  of  the  railwav  not  to  increase  the 
perils  of  its  servants  by  the  inadequacy  of  the 
force  employed  in  any  particular  work ;  and, 
in  particular,  trains  must  be  manned  by  a 
sufficient  number  of  train  hands. "  Patterson, 
Railway  Accident  Law,  5^  297 ;  Flike  v.  Ba- 
^m  «t  i.  /2.  O?.  53  N.  Y.  549,  18  Am.  Rep. 
545;  Booth  v.  Bo$Um  cfe  A,  R.  Co,  73  N.  Y. 
38,  29  Am.  Rep.  97 ;  Moak's  Underbill. Torts, 
47. 

We  think  it  clear  that  the  appellant  was 
imilty  of  a  breach  of  duty  toward  the  pub- 
fic  including  McCaffrey,  by  operating  the 
train  with  only  a  fireman  and  a  brakeman, 
because  it  was  its  duty  to  have  an  adequate 
number  of  competent  men  on  the  train  to 
handle  it  and  give  notice  of  its  approach. 
And  when,  by  appellant's  conduct,  it  became 
necessary  for  its  two  chief  employes  to  tem- 
porarily absent  themselves,  it  was  its  duty 
at  once  to  stop  the  train  until  their  return, 
or  supply  their  places  with  other  competent 
men  during  their  enforced  and  necessary  ab- 
sence. This  legal  duty  is  supported  by  sev- 
eral rules  printed  on  the  time  card.  Rule  40 
provides  that  the  whistle  is  to  be  sounded 
three  times  when  a  standing  train  is  to  move 
backward.  Rule  40  provides  that  before 
starting  the  bell  must  be  rung.  Rule  110 
reads  as  follows:  "*  When  a  train  is  run  back- 
ward (except  when  shifting  and  making  up 
trains  in  yards),  a  signal  man  must  be  sta- 
tioned in  a  conspicuous  position  on  the  rear 
car.  so  as  to  perceive  the  first  sign  of  danger, 
and  immediately  signal  to  engine  man. "  The 
evidence  shows  that  all  these  rules  were 
violated  by  the  company  at  the  time  of  the 
accident.  Impliedly  conceding  all  these 
facts,  the  appellant  seeks  to  escape  responsi- 
bility by  urging  that  McCaffrey  negligently 
contributed  io  his  own  death.  If  this  were 
true  the  general  verdict  of  the  jury  to  the 
contrary  should  be  set  aside.  No  difference 
how  derelict  of  duty  the  company  was,  if 
McCaffrey  saw  or  knew  the  train  was  backing 
on  him.  and  going  beyond  him,  he  was  bound 
to  exercise  the  caution  which  the  law  im- 
poses on  every  man  to  take  care  of  himself, 
even  at  the  risk  of  losing  his  position.  But 
as  there  is  evidence  in  the  record  strongly 
tending  to  establish  that  he  was  ** stepping 
iMM^k  from  the  car, "  and  **  tried  to  get  out  of 
the  way,  fell,  and  the  train  pushed  the  hand- 
car on  him,*"  at  the  time  the  calamity  befell 
29  L.  R.  A. 


him,  we  are  not  prepared  to  say  that  the  jury 
falsified  the  facts  when  they  found  he  was 
not  guilty  of  negligence  contributing  to  the 
result. 

Complaint  is  made  that  the  court  refused 
to  give  the  jury  the  sixteenth  and  seventeenth 
instructions  asked  "by  defendant.  The  six- 
teenth states  the  proposition  that  if  McCaffrey 
knew  the  engineer  and  conductor  were  in  the 
habit  of  absenting  themselves  from  the  train, 
at  times,  to  get  necessary  food,  then  it  was 
McCaffrey's  bounden  duty  to  know  they  were 
on  this  train  at  that  time,  ""and  not  to  place, 
or  attempt  to  place,  the  hand-car  on  the  track 
if  they  were  absent,  and  if  he  failed  in  this 
respect  he  was  negligent. "  This  would  have 
imposed  upon  him  the  duty  to  board  the  train 
as  it  passed,  and  see  if  the  conductor  was 
on ;  and,  as  it  is  negligence  to  get  on  a  mov- 
ing train,  he  would  have  been  "compelled  to 
have  followed  the  train  to  the  station,  in  case 
it  did  not  stop  long  enough  for  him  to  over- 
take it,  and  make  the  inspection.  On  the 
same  principle,  he  would  have  been  required 
to  see  if  the  fireman  was  eating  his  supper 
on  the  engine.  We  are  not  aware  of  any  rule 
casting  such  a  burden  on  the  section  boss. 
In  BcUtimore,  O.  <fe  C.  R.  Co.  v.  Rowan,  104 
Ind.  88-94,  this  court  said,  "^  The  obligation 
or  duty  of  the  master  is  not  to  expose  the 
servant,  while  conducting  his  business,  to 
perils  or  hazards  which  might  have  been  pro- 
vided against  by  the  exercise  of  due  care  and 
f»roper  diligence  on  the  part  of  the  master." 
n  Patterson  on  Railway  Accident  Law, 
^  288,  it  is  declared  that  a  railway  company 
**is  bound  to  its  servants  to  exercise  .  .  . 
that  degree  of  care  which  will  tend  to  secure 
its  servants'  safety,  to  as  great  an  extent  as 
is  compatible  with  the  conduct  of  an  es- 
sentially hazardous  business  by  the  use 
of  human  instrumentalities.** 

As  to  the  seventeenth  instruction,  there 
was  no  evidence  tending  to  show  that  **  Mc- 
Caffrey saw  the  backing  train  approaching 
him  in  time,  and  with  opportunity  to  get  out 
of  the  way,  and  failed  to  do  so."  The  fact 
is,  while  trying  to  get  out  of  the  way  he 
fell,  and  was  then  struck,  dragj2:ed.  and 
injured.  In  2  Rice  on  Evidence,  p.  796,  it 
is  said:  **No  instructions  should  be  given 
which  are  not  relevant  to  facts  which  there 
is  evidence  tending  to  prove." 

By  another  instruction  the  appellant  asked 
the  court  to  charge  the  jury  that,  if  Mc- 
Caffrey knew  the  conductor  and  engineer 
were  in  the  habit  of  leaving  the  train  to  get 
necessary  food,  **  he  was  bound  to  report  such 
facts  to  the  company,"  or  he  could  not  re- 
cover. This  contention  is  in  the  face  of  the 
fact  that  the  company  was  bound  to  know, 
and  did  know,  of  this  habit,  and  it  is  con- 
fessed by  the  learned  counsel  for  the  ap- 
pellant in  his  ably- written  brief. 

Appellant  complains  of  the  rulings  of  the 
lower  court  on  the  pleadings,  and  contends 
that  neither  paragraph  of  the  complaint 
states  facts  to  constitute  a  cause  of  action. 
The  complaint,  it  appears,  was  copied  al- 
most literally  from  the  pleading  set  out  in 
full  in  the  case  of  Ohio  <St  M,~  R.  Co,  v. 
Collarn,  73  Ind.  263,  38  Am.  Rep.  134,  which 
was  held  sufficient.       Each  paragraph  of  the 
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complaint  in  ibis  action  shows  that  Mc- 
Caffrey was  killed  by  the  appellant  company 
moving  a  train  back  on  him,  without  sij^nals 
or  guards,  or  any  one  except  a  fireman  in 
charge  of  it,  and  that  he  was  free  from  fault. 
This  is  enough.  Howard  County  Comrn,  v. 
Legg,  110  Ind.  481 ;  Waba$h  R,  Co.  v.  Me- 
Danieis,  107  U.  S.  454,  27  L.  ed.  605 ;  Atchi- 
son, T,  dt  8.  F,  R  Co,  v.  Moore  (Kan.)  1 
Pac.  Rep.  644 ;  Rev.  Stat.  1881.  §  284  (Rev. 
Stat.  1894,  ^  285)  ;  TenMSsee  Coal  dt  R  Co, 
V.  Roddy,  Sn  Tenn.  400 ;  Bolinper  v.  8t.  Pavi 
dt  D.  R.  Co.  86  Minn.  418 ;  Sherlock  v.  Ailing, 
44  Ind.  189. 


The  deceased  is  admitted  and  was  shown 
to  have  been  a  man  of  intelligence,  strength, 
and  integrity,  of  the  age  of  forty  one  years. 
He  had  been  promoted,  and,  under  the  rules, 
was  **in  the  line  of  promotion,  dependent 
upon  the  faithful  discharge  of  duty,  and 
capacity  for  assuming  increased  responsi- 
bi  1  i  ties.  ^  The  damages  are  not  excessi  ve  for 
the  loss  of  such  a  man.  In  our  opinion  the 
cause  was  fairly  tried. 

The  judgment  ie  affirmed. 

Rehearing  denied. 


KENTUCKY  COURT  OP  APPEALS.. 


William  TILLMAN,  Appt, 
r. 

John  J.  OTTER 
(.— Ky ) 

1*  A  person  seekiii^  to  establish  title 
to  an  office  afrainst  another  in  poesemion  of  It 
has  the  burden  of  provlnflr  his  right  thereto. 

8*  The  mayor  cannot  ai^oum  either  of 
the  tvro  branches  of  the  general  jcouqcH 
alone  under  authority  from  the  charter  that  If 
they  cannot  agree  on  an  adjournment  he  ''sbalJ 
adjourn  them  to  a  day  not  beyond  the  regular 
time  of  meeting.** 

8.  The  mayor  of  a  dty  has  no  power  to 
a<iyoam  the  i^^nenU  council  to  a  time 
beyond  that  at  which  it  is  directed  by  statute  to 
elect  a  certain  city  official  for  the  purpose  of  de- 
priving it  of  power  to  make  such  election  and 
permitting  it  to  be  done  by  the  alternative  elect- 
ing body  provided  by  the  statute  in  case  of  the 
councirs  failure  to  elect. 

4*  The  majority  of  one  branch  of  the 
i^neral  council  of  a  dty  cannot  by  refus- 
ing to  consent  to  fix  a  time  for  the  election  of  a 
city  ofDcial  which  a  statute  requires  the  council 
to  elect  and  by  remaining  away  from  the  meeting, 
prevent  the  remaining  members  of  the  general 
council  who  constitute  a  majority  of  both 
branches  from  making  a  valid  election. 

(January  7, 1896.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Louisville  Law  and  Equity  Court  in 
favor  of  plaintiff  in  an  action  brought  to  re- 
cover possession  of  the  office  of  sinking  fund 
commissioner  of  the  city  of  Louisville.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 
Messrs,  Humphrey  &  Davie»  for  appel- 
lant: 


As  Otter  is  the  plaintiff  who  brings  the  suit, 
unless  he  has  shown  that  his  is  a  valid  election, 
his  petition  should  have  been  dismissed. 

Jefferson  County  Justices  v.  Clark,  1  T.  B. 
Mon.  86;  Spencer  County  CI.  Justices  v.  Ear- 
court,  4  B.  Mon.  501;  Leeman  v.  Hinton,  1 
Duv.  42;  Toney  v.  Harris,  85  Ky.  464;  People 
V.  Well^,  llCal.  68. 

As  the  two  boards  '*  could  not  agree"  upon 
an  adjournment,  the  mayor  at  the  request  of 
the  president  of  the  board  of  aldermen,  ad- 
journed the  board  of  aldermen  to  November  7. 
which  was  **  within  the  lawful  time  for  ad- 
journment." 

There  being  only  six  members  of  the  board 
of  aldermen  in  the  chamber  when  the  election 
was  made  of  course  there  was  no  quorum,  and 
could  be  no  business. 

Dill.  Mun.  Corp.  §  292;  Morton  v.  Younger- 
man,  89  Ky.  506. 

Whether,  therefore,  the  mayor's  action  in 
adjourning  the  board  of  aldermen  over  to  No- 
vember 7  was  legal  or  illegal  is  immaterial. 

If  the  council  consists  of  two  boards,  the 
concurrence  of  both  is  essential  to  valid  legis- 
lation, and  this  concurrence  must  be  by  simul- 
taneously existing  bodies. 

Dill.  Mun.  Corp.  §  288;  Beck  v.  Ranscom, 
29  N.  H.  224;  KimbaU  v.  Marshall,  44  N.H.  465. 

There  having  been  no  election  in  the  month 
of  October,  the  board  of  commissioners  of  the 
sinking  fund  themselves  met  on  the  9th  of  No- 
vember and  elected  the  defendant  Tillman  as 
such  commissioner. 

Messrs.  Helm  &  Braee  and  T.  L.  Bur- 
nett also  for  appellant. 

Messrs.  Ernest  MacPherson  and  B«  F. 
Buekner,  for  appellee: 

In  lieu  of  the  writs  of  ««re/<7aa«  and  quo  war 
ranto,  or  of  an  information  in  the  nature  of  a  quo 
warranto,  ordinary  lections  may  be  brought  to 
prevent  the  usurpation  of  an  office  or  franchise; 
and  the  action  may  be  brought  by  either  the 


NoTR.— The  somewhat  kindred  subject  of  the 
power  of  the  firoveroor  to  adjourn  the  legislature 
is  presented  InfKe  Legislative  Adjournment  (R.  I.) 
22  L.  R.  A.  716,  and  noU.  The  briefs  and  opinions 
in  the  present  case  are  believed  to  present  quite 
fully  the  authorities  on  the  question  involved  in 
this  case.  Counsel  for  appellee  writes  that  in  the 
senate  of  the  United  States  several  cases  have  been 
decided  aocordinjr  to  the  principles  adopted  in  this 
case,  twoof,whlch  are  cited  in  the  brief,  and  that 
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the  last  one  not  mentioned  there  was  the  case  of 
Senator  Call  of  Florida,  whose  election,  sustained 
by  the  senate,  was  made  without  the  participation 
of  one  branch  of  the  legislature.  The  counsel  says 
that  the  present  case  is  the  only  Judicial  decision  on 
the  proposition  that  an  executive  officer  who  at- 
tempts to  adjourn  two  branches  of  a  legislative 
body  must  adjourn  both  and  not  one,  and  also  that 
the  illegal  adjournment  of  a  legislative  body  leaves 
it  still  in  session. 
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oommonwealth  or  "the  person  entitled"  to  the 
oflSce. 

Civil  Code,  §§  480,  488,  487:  Prince  v.  Skil- 
lin,  71  Me.  361,  86  Am.  Rep.  825. 

The  title  to  an  elective  oflSoe  is  derived 
from  the  election. 

Atty-Oen,  v.  Barstow,  4  Wis.  567;  People  v. 
Pea9e,  80  Barb.  591. 

Tbe  answer  denies  an  "election"  but  does 
not  deny  the  facts  alleged  in  the  petition  as 
constitutini^  an  election  and  the  demurrer  to 
the  answer  was  properly  sustained. 

Boone.  Code  PI.  §  61. 

The  answer  of  appellant  was  further  defec- 
tive in  not  showing  his  own  title  to  the  office. 

Richmond  &  L,  Tump.  Hoad  Co,  v.  Rogers, 
7  Bush,  585;  Hill  v.  Barrett,  14  B.  Mon.  88; 
State  V.  MeDaniel,  22  Ohio  St.  a54;  Note  to 
State  V.  KupferU,  100  Am.  Dec.  270;  PeopUv. 
Thacher,  55  N.  Y.  529.  14  Am.  Rep.  812;  Peo- 
pU  V.  HaU,  80  N.  Y.  117;  High,  Extr.  Legal 
Rem.  §  712;  Hoglan  v.  Carpenter,  4  Bush,  91. 

As  the  board  of  councilmen  adjourned  on 
October  24. 1889,  without  naming  any  time,  and 
the  board  of  aldermen  did  not  adjourn  at  all, 
both  boards  were,  by  law,  in  session  on  the  fol- 
lowing day,  October  25,  1889,  when  appellee's 
first  election  was  held.  The  action  of  the  mayor 
was  a  nullity.  Neither  board  requested  his 
interference,  and  he  did  not  attempt  to  adjourn 
both  boards.  The  conditions  authorizing  his 
interposition  never  arose. 

P^/plev,  Batch,  88  111.  18,  argument  of  Mel- 
ville W.  Fuller. 

The  rule  with  respect  to  legislation  that  a 
quorum  of  both  branches  of  a  legislative  body 
must  be  present  in  order  to  enact  a  valid  law 
can  have  no  just  application  in  the  conduct  of 
elections.    An  election  is  not  a  legislative  act. 

Dill.  Mun.  Corp.  ^  284;  Whitende  v.  People, 
26  Wend.  684;  KimbaU  v.  Marshall,  44  N.  H. 
465;  Ex  parte  Humphrey,  10  Wend.  612;  Beck 
V.  Hanseom,  29  N.  H.  213;  8udburyFirst  Par- 
ish V.  Stearns,  21  Pick.  148;  Coles  County  v. 
AUison,  23  111.  437;  Senate  Election  Cases,  164, 
505. 

An  election  is  not  to  be  set  aside  for  a  mere 
irregularity  or  informality,  which  cannot  be 
said  in  any  manner  to  have  affected  the  result 
of  the  election. 

Dill.  Mun.  Corp.  §  197,  note. 

Pryor,  </.,  delivered  the  opinion  of  the 
court: 

The  controversy  in  this  case  is  over  the 
office  of  a  commissioner  of  the  sinking  fund 
of  the  city  of  Louisville.  The  plaintiff, 
John  J.  Otter,  who  is  the  appellee  in  this 
court  claims  to  have  derived  title  to  the  of- 
fice by  an  election  held  by  the  general  coun- 
cil of  the  city  on  the  25tli  of  October,  1889, 
and  the  defendant,  William  Tillman,  claims 
his  title  under  an  election  by  the  commis- 
sioners of  the  sinking  fund  on  the  12th  of 
November  following.  The  provision  of  the 
act  in  relation  to  the  sinking  fund,  author- 
izing the  election,  reads  as  follows:  "The 
general  council  shall,  in  the  month  of  Octo- 
ber in  each  year,  elect  a  commissioner  of  the 
sinking  fund  to  fill  the  place  of  the  com- 
missioner whose  term  of  service  expires  that 
year.  In  the  event  the  council  fail  to  elect 
in   that  month,  then   the  election  shall  be 
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made  by  the  commissioners  themselves.  If 
a  commissioner  shall  die,  resign,  or  from 
any  other  cause  there  shall  be  a  vacancy  in 
the  office  of  the  commissioners  of  the  sinking 
fund,  the  same  shall  be  filled  by  the  board 
of  commissioners  of  the  sinking  fund  at  a 
regular  meeting  of  said  board. "  The  mayor 
an'd  the  president  of  the  board  of  aldermen 
are  ejt  officio  members,  and  three  others,  to  be 
elected  by  the  general  council,  one  in  each 
year,  constitute  the  board,  being  five  in  all. 
On  November  12,  1889,  W.  R.  Ray,  presi- 
dent of  the  board,  Charles  D.  Jacob,  mayor, 
and  Ocorge  M.  Griffith,  president  of  the  board 
of  aldermen,  elected  the  defendant,  Tillman, 
as  his  own  successor,  and  ignored  the  action 
of  the  general  council  electing  Otter  to  that 
office  on  the  preceding  25th  of  October. 

A  question  has  been  raised  as  to  the  bur- 
den of  proof,  and,  without  discussing  the 
sufficiency  of  the  answer,  it  is  sufficient  to 
say  that  as  the  plainti^.  Otter,  was  asserting 
his  title  to  the  office,  it  was  incumbent  on 
him  to  make  out  his  case,  as  it  is  well  set- 
tled that  such  a  proceeding  is  like  the  en- 
forcement of  any  other  private  right,  when 
prosecuted  by  or  in  the  name  of  the  party 
claiming  to  have  been  injured ;  but  when  in 
the  name  of  the  commonwealth,  alleging  the 
usurpation  of  an  office  by  one  of  its  citizens, 
the  burden  is  on  the  defendant  to  show  by 
what  authority  he  holds  it.  State  v.  Harris, 
3  Ark.  570,  36  Am.  Dec.  460;  People  v. 
Utica  Ins.  Co.  15  Johns.  358,  8  Am.  Dec.  243 ; 
Miller  v.  English,  21  N.  J.  L.  817.  In  this 
case  Tillman  had  been  in  possession  of  the 
office  and  was  again  chosen  by  a  board  em- 
powered upon  a  certain  contingency  to  make 
the  selection,  and  the  burden  was  clearly  on 
the  plaintiff,  Otter,  to  establish  title  in  him 
self,  although  Tillman  may  have  had  no 
right  to  the  office,  and  it  also  follows  that, 
if  the  power  of  choosing  a  commissioner  by 
this  board  was  in  violation  of  the  constitu- 
tion,— a  question  not  necessary  to  be  de- 
cided,— still  the  plaintiff  must  make  out  his 
case,  as  he  has  no  right  to  appear  for  the  state, 
and  by  an  action  in  his  own  name  show  that 
some  one  is  holding  an  office  to  which  he  is 
not  entitled,  when  he  (the  plaintiff)  has  no 
claim  to  it  himself. 

Was  the  plaintiff.  Otter,  elected  by  the 
general  council  on  the  25th  of  October,  1889? 
is  the  sole  question  in  this  case ;  and,  if  he 
was,  then  the  judgment  below  should  be  af- 
firmed. The  board  of  councilmen  held  a 
meeting  at  their  chamber  in  the  city  hall  on 
the  24tb  of  October,  1889,  and  a  resolution 
was  passed,  all  the  members  being  present 
but  one,  for  a  joint  session  at  9  o'clock  that 
evening,  for  the  purpose  of  electing  a  sink- 
ing fund  commissioner.  The  board  of  alder- 
men, holding  a  session  in  the  same  hall,  but 
in  a  different  room,  refused  to  go  in  to  the 
election,  and  rejected  the  resolution.  A  com- 
mittee of  conference  was  then  appointed  by 
the  board  of  councilmen,  with  a  resolution 
to  the  effect  that  an  adjournment  be  had  un 
til  the  28th  of  October  (the  same  month), 
when  a  joint  meeting  would  be  held,  and 
this  was  rejected  by  the  board  of  aldermen. 
On  that  same  evening  the  mayor,  at  the  re- 
quest of  the  president  of  the  board  of  alder- 


113 


Kkktucky  Court  of  Appeals. 


Jan., 


men»  each  one  being  a  commissioner  of  the 
sinking  fund,  adjourned  the  board  of  alder- 
men until  the  7th  of  November.  1889;  and, 
if  the  power  to  adjourn  this  board  so  as  to 
prevent  this  election  was  vested  in  the  mayor, 
then  no  election  could  be  held  by  the  people 
or  their  representatives  (the  members  of  the 
general  council)  for  commissioner,  because 
the  statute  expressly  provides  that  the  coun- 
cil shall  elect  in  the  month  of  October,  and, 
if  they  fail  to  elect  in  that  month,  then  the 
commissioners  of  the  sinking  fund  shall  se- 
lect the  member.  The  power  of  the  mayor 
to  adjourn  this  board  is  claimed  to  exist  by 
reason  of  a  section  of  the  city  charter  pro- 
viding that,  **  when  both  boards  are  in  ses- 
sion, one  shall  not  adjourn  without  the  con- 
currence of  the  other  for  a  longer  term  than 
twenty -four  hours.  If  they  cannot  agree  on 
an  adjournment,  the  mavor  shall  adjourn 
them  to  a  day  not  beyond  the  regular  time 
of  meeting."  The  mayor  made  no  attempt 
to  adjourn  the  board  of  council  men,  and  from 
the  plain  reading  of  the  charter  had  no  power 
to  adjourn  either  body  unless  there  had  been 
a  failure  to  agree  on  an  adjournment,  and 
then  it  was  his  duty  to  adjourn  both  bodies 
to  a  day  not  beyond  the  regular  time  of 
meeting.  The  adjournment  made  by  him  at 
the  suggestion  of  the  president  of  the  board 
of  aldermen  was  a  mere  nullity,  and  left  both 
boards  in  session,  with  the  right  to  meet  the 
next  day.  Nor  will  a  proper  construction 
of  the  city  charter,  or  the  provisions  of  the 
law  creating  and  regulating  the  sinking 
fund,  vest  the  mayor  with  such  a  power  as 
to  deprive  the  legislative  councils  of  the 
city  from  complying  with  the  plain  provis- 
ions of  the  statute  authorizing  that  election 
to  be  held  in  the  month  of  October.  Those 
opposing  the  election  were  each  and  all  vio- 
lating a  plain  duty,  as  tbev  must  have  known 
that  an  adjournment  until  November,  if  the 
mayor  had  the  power  to  make  it,  was  taking 
from  the  representatives  of  the  people  of  the 
city  the  right  to  select  those  who  were  to  be 
the  custodians  of  large  sums  of  money,  and 
confide  it  to  those  who  were  authorized  to 
make  the  selection  only  on  the  contingency 
of  the  members  of  the  city  legislature  fail- 
ing to  do  that  which  the  law  required  them 
to  do,  and  in  regard  to  which  there  could  be 
no  mistake.  The  board  of  council  men  met 
the  next  day  (the  25th  of  October) ,  and  six 
of  the  aldermen  with  them,  and,  eighteen 
council  men  and  six  aldermen  voting  for  the 
plaintiff,  he  was  elected  commissioner,  there 
l)eing  more  than  two  thirds  of  the  general 
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council  voting  for  him.  This  court  is  now 
asked  to  declare  that  election  invalid  because 
a  majority  of  the  members  of  the  board  of 
aldermen,  with  its  president  in  the  lead, 
had  refused  to  discharge  their  dutv,  and 
purposely,  as  their  own  exhibits  filed  show, 
adjourned,  or  attempted  to  adjourn,  to  a  pe- 
riod with  a  view  of  preventing  an  election 
by  the  general  council,  and  in  utter  disre- 

fard  of  both  public  and  private  interests, 
'hey  were,  however,  still  in  session,  with 
six  of  the  members  ready  to  act  with  the 
other  board.  They  did  act,  and.  if  the  ab- 
sconding members  had  remained  they  could 
not  have  prevented  the  election  of  the  plain- 
tiff, as  more  than  fwo  thirds  of  the  members 
of  the  joint  session  and  of  the  entire  general 
council  voted  for  him.  It  is  insisted  that 
this  body — the  general  council  acting  as  the 
mere  agents  of  the  state  in  the  election  of 
men  to  control  as  members  of  the  sinking 
fund  vast  sums  of  money — should  be  regarded 
in  the  light  of  legislative  branches  of  the 
government,  with  the  right  of  a  minority  to 
resort  to  parliamentary  rules  in  order  to  vio- 
late a  statute,  and  prevent  an  election  of 
those  who  are  to  control  a  corporation  en- 
tirely distinct  from  the  municipal  govern- 
ment which  gives  to  the  general  council  its 
existence.  It  is  conceded  that  the  council - 
men  and  board  of  aldermen  are  distinct  the 
one  from  the  other,  and  that  in  their  legisla- 
tion for  the  city  the  rules  j2:overning  legisla- 
tive bodies  must  ordinarily  prevail ;  but 
here  the  general  council  was  made  the  mere 
agent  of  the  state  to  select  some  one  to  act 
for  and  control  the  corporation  known  as  the 
"Sinking  Fund."  This  general  council  was 
required  to  hold  an  election  once  in  each 
year,  in  the  month  of  October,  for  that  pur- 
pose, and,  if  they  had  assembled  in  that 
month,  and  elected,  by  a  fair  majority  vote, 
a  member  of  the  board  without  any  resolu- 
tion to  that  effect,  this  court  would  have 
held  the  election  good  as  against  a  mere 
usurper;  and  in  this  light  the  defendant 
must  be  regarded,  under  the  facts  admitted 
in  this*  case.  It  is  not  denied  that  on  the 
25th  of  October,  1889,  the  plaintiff  received 
eighteen  votes  from  one  body,  and  six  from 
the  other,  making  twenty-four  votes  in  all ; 
and  to  hold  that  the  plaintiff  was  not  elected, 
under  the  circumstances,  because  of  the  vio- 
lation of  official  duty  by  the  majority  of  the 
board  of  aldermen,  would  be  recognizing  a 
rule  that  no  court  should  be  willing  to  adopt. 
Th€  judgment  below  is  afflrmtd. 
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James  W.  FRENCH,  Appt., 

V, 

STATE  of  Indiana,  ex   rd.   Charles  BAR- 
LEY. 

( '.Ind. ) 


1.  The  i^neral  assembly  may  appoint 
to  all  offices  existing  and  not  other- 
wise provided  for  at  the  time  ot  the 
adoption  of  the  Constitution  by  virtue  of 
article  15,  6  1.  authorizing  their  choice  **  in  such 
manner  as  now  is  or  bereafter  may  l>e  prescribed 
by  Jaw/*  and  other  clauses  of  the  constitution 
referrlDflT  to  offices'  "  the  appointment  to  which 
is  vested  in  the  general  assembly.*' 

2*  A  practical  construction  of  a  state 
constitution  for  nearly  forty  years  will  be 
conclusive  of  its  meaning  when  that  would  oth- 
erwise be  doubtful. 

8*  Associating  with  the  governor,  the 
auditor,  treasurer*  secretary  of  state 
and  attorney-general  as  a  board  for 
the  purpose  of  electing  prison  directors  is  not 
an  unconstitutional  commingliug  of  executive 
with  administrativ;e  officers  in  violation  of  the 
provision  separating  the  powers  of  government 
into  three  departments^the  legislative,  executive, 
and  Judicial,  but  Including  the  administrative  in 
the  executive  department. 

(June  13, 1896.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  La  Porio  County 
in  favor  of  relator  in  a  proceeding  seeking  to 
oust  defendant  from  the  office  of  prison  war- 
den.   Affirmed, 

The  facts  are  stated  in  the  opinion. 

Messrs.  G.  V.  Mensies  and  John  R. 
Wilson,  for  appellant: 

8o  much  of  the  act  as  undertakes  to  create 
a  board  with  appointing  power  and  other  im- 
portant executive  functions,  and  at  the  same 
time  empowers  the  legislature  to  fill  this  board, 
is  unconstitutional. 

The  court  will  reject  that  which  is  uncon- 
fitiiutional,  and  enforce  the  remainder. 

State  V.  BUnd,  121  Ind.  521. 

While  the  general  assembly  under  section  1, 
article  15,  of  the  Constitution  may  prescribe  or 
ordain  an  office,  yet  it  has  not  the.  power  to 
make  the  appointment  to  the  office  ordained 
by  it.  The  function  of  ordaining  or  declaring 
the  law  and  of  ordaining  by  law  the  mode  of 
tiDing  an  office  is  essentially  a  different  thing 
from  directly  appointing  to  the  office. 

Evan»mUe  v.  SiaU,  4  L.  R.  A.  93,  118  Ind. 
446;  StaU  v.  Denny,  4  L.  R.  A.  79,  118  Ind. 
891;  State  v.  Denny,  4  L.  R.  A.  65,  118  Ind. 
449;  StaU  v.  Hyde,  121  Ind.  27;  Slate  v.  Peelle, 

Nore.— The  above  case,  while  not  overruling  the 
former  Indiana  cases  cited  therein  to  the  effect 
that  appointment  to  office  is  an  executive  func- 
tion* does  at  least  somewhat  limit  the  scope  of 
thoae  cases,  and  reduce  the  extent  of  the  con- 
flict between  them  and  the  decisions  in  some 
other  states,  among  which  are  People  v.  Hender- 
son (Wyo.)  23  L.  R.  A.  751,  and  cases  cited  there- 
with. 
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1 121  Ind.  495;  State  v.  Qorhy,  122  Ind.  17;  StaU 
v.  Kennon,  7  Ohio  St.  546. 

The  legislature  seems  to  have  been  laboring 
under  the  delusion  that  by  creating  two  boards 
and  filling  the  first  by  legislative  appoint- 
ment, and  vesting  this  first  board  with  the 
power  to  appoint  the  second  board,  that  they 
had  evaded  a  well  established  rule.  In  other 
words,  the  legislature  could  not  appoint  the 
board  of  prison  directors,  but  it  could  appoint 
the  board  to  appoint  a  board  of  prison  di- 
rectors. 

The  powers  and  duties  given  and  imposed 
make  the  board  a  public  official  one,  and  its 
members  public  officers  by  virtue  of  their  mem- 
bership. 

Smith  v.  Moare,  90  Ind.  294;  Mechem,  Pub. 
Off.  §§  1,  4,  8,  11;  High,  Extr.  I^gal  Rem. 
I  $  625;  United  States  v.  Maurice,  2  Brock.  96; 
State  V.  Stanley,  66  N.  C.  59,  8  Am.  Rep.  488; 
State  V.  Kennon,  supra;  United  States  v.  Lock- 
icood,  1  Pinney,  359:  Shelby  y.  Alcorn,  36  Miss. 
273,  72  Am.  Dec.  169;  State  v.  Denny,  4  L.  R. 
A.  79,  118  Ind.  392;  State  v.  Denny,  4  L.  R. 
A.  65,  118  Ind.  449;  EvamvilU  v.  State,  4  L. 
R.  A.  93.  118  Ind.  426;  Throop,  Pub.  Off. 
§§  8,  8,  10. 

It  cannot  be  maintained  that  the  legisla- 
ture na.s  not  appointed  the  members  ot  this 
new  board,  but  has  simply  added  a  new  duty 
to  certain  state  officers. 

The  legislature  cannot  vest  the  duties  of  any 
one  of  these  officers  in  a  board  composed  of 
all,  nor  can  they  act  in  their  official  capacity 
as  members  of  such  board. 

Gray  v.  State,  72  Ind.  576. 

In  Indiana  the  same  person  may  hold  more 
than  one  office.  But  such  a  holding  does  not 
fuse  these  offices  into  one, — does  not  consoli- 
date them. 

In  these  cases  where  there  is  a  slight  indi- 
cation, by  the  terms  of  the  law  or  in  the  char- 
acter of  the  duties  imposed,  of  a  duality  of  of- 
fice, the  courts  hold  that  there  are  two  offices 
and  the  incumbent  acts  in  two  diverse  official 
capacities. 

People  V.  Edwards,  9  Cal.  286;  State  v. 
Johnson,  55  Mo.  80;  Lathrop  ▼.  Brittain, 
80  Cal.  680;  PeopU  v.  Love,  25  Cal.  520:  United 
States  v.  Ferreira,  54  U.  8.  13  How.  40,  14  L. 
ed.  42;  State  v.  Kennon,  7  Ohio  St.  546. 

A  written  constitution  must  be  interpreted 
and  effect  given  to  it  as  a  paramount  law  of 
the  land,  clearly  obligatory  upon  the  legisla- 
ture, as  upon  the  other  departments  of  gov- 
ernment and  upon  individual  citizens,  accord- 
ing to  its  spirit  and  the  intent  of  its  framers, 
as  indicated  by  its  terms. 

People  V.  Albertson,  55  N.  Y.  50. 

No  one  can  be  associated  with  the  governor 
in  the  performance  of  executive  duties. 

Gray  v.  State,  72  Ind.  578;  Smith  v.  Myers 
109  Ind.  8,  58  Am.  Rep.  375. 

The  functions  allotted  this  board,  and  in 
volved  in  naming  the  board,  are  essentially 
executive. 

State  V.  Uyde,  121  Ind.  30;  State  v.  Denny, 
4  L.  R.  A.  79,  118  Ind.  3S2;  State  v.  Noble,  4 
L.  R.  A.  101,  118  Ind.  350;  State  v.  Denny,  4 
L.  R.  A.  65,  118  Ind.  449;  EmnsHlU  v.  State, 
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4  L.  R.  A.  93,  118  Ind.  426;  Pom.  Const.  Law, 
§352;  1  Kent.  Com.  810;  Conklin,  Executive 
Powers,  57,  59,  105;  2  Burpress,  Political  Sci- 
ence &  Const.  Law,  257;  Flournoy  v.  Jeffer- 
sonmUe,  17  Ind.  174,  79  Am.  Dec.  468. 

The  appointing  power  is  not  inherently  a 
legislative  power.  If  it  is  given  to  the  legis- 
lature, it  is  exceptional,  and  where  the  lan- 
guage of  that  grant  is  in  mandatory  and  im- 
perative terms,  as  in  article  15,  section  1,  then 
it  must  be  exercised  by  the  legislature.  A 
judicial  power  cannot  be  delegated  by  the 
judiciary;  a  le^slative  power  cannot  be  dele- 
gated by  the  legislature,  and  whenever  the  con- 
stitution uses  language  vesting  a  power  in  a 
department,  in  the  absence  of  an  express  pro- 
vision to  the  contrary,  the  language  must  be 
construed  as  mandatory. 

Cooley,  Const  Lira.  6th  ed.  137  et  9eq,; 
State  V.  NcUe,  Bupra, 

If  it  is  conceded  that  the  legislature  had  the 
right  to  create  the  office  of  prison  director  and 
did  so  create  it,  but  failed  to  use  legal  and 
proper  means  to  fill  the  office,  then  there  was 
a  vacancy,  in  which  case  it  was  the  duty  of 
the  governor,  immediately  upon  the  taking 
effect  of  the  law,  in  the  performance  of  his 
constitutional  duty  of  seeing  that  the  laws  are 
faith fuUy  executed,  to  fill  the  vacancy. 

State  V.  Qorby,  122  Ind.  28. 

Mr.  W,  A.  Ketcham  for  appellee. 

Hackney*  </.,  delivered  the  opinion  of 
the  court: 

On  the  12th  day  of  March,  1895,  the  gov- 
emor  appointed  and  commissioned  Henry 
A  Bamhart,  Monfort  D.  Yontz,  and  Henry 
A.  Root  members  of  the  board  of  prison  di- 
rectors for  the  prison  North,  of  the  state  of 
Indiana.  After  taking  an  oath  of  office  and 
executing  bonds,  the  gentlemen  named  organ- 
ized as  such  board,  and  on  the  19th  day  of 
March,  1895,  selected  and  appointed  appel- 
lant to  the  position  of  warden  of  said  prison. 
The  appellant  qualified,  gave  bond,  and  con- 
tinuea  in  the  possession  and  discharge  of 
the  duties  of  said  position,  he  having  served 
in  said  position  the  two  years  immediately 
preceding  said  appointment.  By  the  second 
section  of  the  Act  of  the  General  Assembly 
of  March  7,  1895,  the  governor,  auditor, 
treasurer,  secretary  of  state,  and  attorney- 
general  were  constituted  a  board  for  the  se- 
lection of  prison  directors.  That  board,  on 
the  12th  day  of  March,  1895,  appointed  Enos 
H.  Nebeker,  Robert  S.  Foster,  and  Henry 
Van  Voorst  as  members  of  the  board  of  prison 
directors  for  said  Northern  prison  ;  and,  after 
qualifying  and  giving  bonds  and  taking  an 
oath  of  office,  they  organized  as  the  board  of 
prison  directors,  and  on  the  19th  day  of 
March,  1895,  appointed  the  relator.  Charles 
Harley,  as  warden  for  said  prison.  The  rela- 
tor, having  qualified  and  given  bond, demand- 
ed from  the  appellant  the  position,  books, 
and  records  of  such  warden ;  and,  the  appel- 
lant having  refused  said  demand,  the  relator 
brought  this  suit  to  oust  the  appellant  from 
and  to  establish  himself  in  said  position.  The 
sufficiency  of  appellee's  petition  and  the  suf- 
ficiency of  appellant's  answer,  to  which  the 
lower  court  sustained  theappellee'sdemurrer, 
raise  the  question  for  decision  in  this  court. 
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The  constitutional  validity  of  said  section 
2,  p.  160,  Acts  1895,  is  challenged  by  the 
appellant.     The  section  is  as  follows: 

"Sec.  2.  The  said  board  of  prison  direct- 
ors shall  be  elected  by  the  governor,  auditor, 
treasurer,  secretary  of  state  and  attorney - 
general,  who  are  hereby  constituted  a  board 
for  the  purpose.  The  said  state  officers  shall 
meet  on  the  12th  da^  of  March,  1895,  at  10 
o'clock  A.  M.  on  said  day,  in  the  office  of 
the  auditor  of  state,  and  proceed  to  select 
and  appoint  the  members  of  the  said  board 
of  prison  directors  for  each  of  said  prisons, 
and  every  four  years  thereafter  on  said  day 
for  the  said  purpose ;  and  in  the  case  of  a 
vacancy  happening  at  any  time  on  either  of 
said  boards  of  prison  directors  intermediate 
between  the  said  quadriennial  electiona  it 
shall  be  the  duty  of  the  auditor  of  state  to  con- 
vene said  state  officers  in  his  office,  by  writ- 
ten notice  served  upon  each  of  said  officers 
fixing  a  time  for  such  meeting,  at  which 
meeting  the  said  state  officers  shall  fill  any 
vacancy,  in  accordance  with  the  provisions 
of  this  act.  A  majority  of  the  state  officers, 
when  in  session  for  said  purpose,  shall  con- 
stitute a  quorum,  and  a  majority  of  the 
quorum  shall  have  power  to  make  any  ap- 
pointment upon  the  said  boards  of  prison 
di  rectors." 

The  principal  contention  of  appellant's 
learned  counsel  is  that,  under  the  constitu- 
tion (sec.  1,  art.  5),  **the  executive  powers 
of  the  state"  are  "  vested  in"  the  "governor ;" 
that  appointment  to  office  is  an  executive 
function  ;  and  that  the  constitution  does  not, 
expressly  or  by  implication,  deny  the  exer- 
cise of  this  function  to  the  governor.  If  this 
power  was  so  lodged,  in  violation  of  the 
constitutional  authority  in  the  governor,  it 
is  insisted,  and  follows  of  necessity,  that  the 
appointment  of  the  directors,  and  in  turn 
their  appointment  of  the  relator,  were  in- 
valid. The  constitutional  provisions  upon 
which  the  issue  rests,  in  addition  to  that 
vesting  the  executive  power  of  the  state  in 
the  governor,  are  as  follows:  "The  powers 
of  the  government  are  divided  into  three 
separate  departments;  the  legislative,  the 
executive,  including  the  administrative,  and 
the  judicial :  and  no  person  charged  with 
official  duties  under  one  of  the  departments 
shall  exercise  any  of  the  functions  of  an- 
other, except  as  in  this  constitution  expressly 
provided."  Article  8,  §  1.  "All  officers 
whose  appointments  are  not  otherwise  pro- 
vided for  in  this  constitution  shall  be  chosen 
in  such  manner  as  now  is.  or  hereafter  may 
be,  prescribed  by  law."    Article  15,  §  1. 

In  ascertaining  the  intention  expressed  in 
these  sections,  it  will  be  necessary  to  ex- 
amine other  sections  which  will  be  set  fortli 
hereafter.  Our  first  inquiry  is  directed  to 
the  question.  Was  it  intended  by  the  consti- 
tution to  confer  upon  the  governor  all  ap- 
pointing power?  This  inquiry  need  not  be 
extended  to  the  appointment  of  local  ad- 
ministrative officers,  nor  to  judicial  officers, 
nor  to  the  mere  agencies  by  which  various 
departments— legislative,  executive,  and  ju- 
dicial— perform  their  separate  duties  and 
functions,  sinc«  that  would  carry  our  inves- 
tigations over  unnecessary  and  undisputed 


1895. 


Fbench  v.  State,  ex  rtL  Habley. 


115 


grounds.  One  method  of  answering  the  gen- 
eral inquiry  is  to  ascertain  if,  by  the  consti- 
tution, it  was  intended  to  give  the  power  of 
appointment  in  any  instance  to  the  legisla- 
tive branch  of  the  government.  By  section 
18.  article  5,  it  is  provided  that  **  when,  dur- 
ing the  recess  of  the  general  assembly,  a 
vacancy  shall  happen  in  any  office,  the  ap- 
pointment to  which  is  vested  in  tJie  general  as- 
sembly,^  etc.  ;  clearly  implying  that  there 
was  some  office  or  class  of  offices  the  appoint- 
ment to  which  was  vested  in  or  intended 
should  be  made  by  the  general  assembly. 
By  section  30,  article  4,  it  is  provided  that 
"no  senator  or  representative  shall,  during 
the  term  for  which  he  may  have  been  elected, 
be  eligible  to  any  office,  the  election  of  which 
i$*  t)e$ied  in  the  general  assembly. "  If  the 
word  **  election"  is  employed  synonymously 
with  ""appointment,"  this  provision  implies 
with  equal  force  the  existence  of  power  in 
the  ffeneral  assembly  to  make  appointments 
to  office.  If  we  conclude  that  the  italicized 
words  in  these  sections  were  put  into  the 
constitution  without  purpose  and  without 
meanintr.  we  but  engage  in  making  over 
that  sacred  instrument,  and  we  condemn  its 
framers  for  creating  a  mere  medley  of  words. 
This  we  could  not  do  if  we  would,  for  it  is 
the  function  of  the  judiciary  to  interpret, 
to  expose  the  meaning  within  the  words  of 
the  constitution,  and  not  to  put  meaning 
into  the  words  of  the  constitution,  nor  to 
eliminate  sentences,  phrases,  or  words,  nor 
to  add  to  the  terms  written.  We  find  in 
the  constitution  no  other  provision  to  which 
the  two  provisions  last  quoted  could  have 
been  directed,  excepting  that  found  in  sec- 
tion 1,  article  16,  supra.  Without  having 
been  directed  to  some  other  provision  sup- 
plying the  offices  to  be  tilled  by  the  general 
assembly,  there  is  but  one  of  two  possible 
contingencies  to  be  accepted,— the  constitu- 
tion is  framed  in  meaningless  and  confused 
language,  or  the  words  of  section  18,  article 
5,  •*the  appointment  to  which  is  vested  in 
the  general  assembly, "  and  probabl  v  the  same 
words  from  section  30,  article  4,  had  refer- 
ence to  the  "officers  whose  appointments  are 
not  otherwise  provided  for  in  the  constitu- 
tion," in  section  1,  article  15.  It  is  insisted. 
however,  that  section  1,  article  15,  does  not 
give  the  power  to  the  general  assembly  to 
appoint,  and  that  the  language  of  the  sec- 
tion •'in  such  manner  as  now  is,  or  here- 
after may  be,  prescribed  by  law,"  simply 
confers  the  power  upon  the  legislature  to  pro- 
vide the  manner  of  appointment,  and  not  to 
make  the  appointment.  The  consistency  of 
the  appellant's  position  requires  the  conclu- 
sion that  all  power  to  appoint  to  office  is  in 
the  governor;  that  the  legislature  possesses 
only  the  power  to  provide  the  manner  of  ap- 
pointment; and  that  such  manner  is  limited 
to  a  provision  that  the  governor  shall  make 
it.  it  would  seem  to  have  been  a  remarkable 
conception  of  a  constitutional  convention  to 
have  written  it  down  that  the  legislature 
shall  prescribe  by  whom  appointments  shall 
be  made,  but  it  shall  be  prescribed  that  the 
governor  shall  make  tliem.  This  conception, 
if  written  in  the  constitution,  would  be  no 
more  absurd  than  to  have  written  it  in  part, 
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I  und  left  it  in  part  to  what  the  appellant 
I  insists  is  a  necessary  implication.     This  re- 
i  markable  theory  does  not  relieve  us  of  the 
I  embarrassment  of  finding  repeatedly  the  ex- 
!  pressions  of  the  convention,  in  the  constitu- 
!  tion,  that  there  are  "offices  the  appointment 
;  to  which  is  vested  in  the  general  assembly.  "^ 
I  Such  a  theory  would  strike  these  words  from 
;  the  constitution,  or  would  render  them  barren 
and  meaningless.    We  need  not  ascertain  and 
I  define  the  limits  and  extent  of  the  appoint- 
'  ing  power  of  the  governor,  nor  is  it  neces- 
sary that  we  should  take  issue  with  the  cases 
holding  that  the  appointing  power  is  natu- 
rally and  properly  an  executive  function.    If 
the  constitution  has  conferred  upon  the  legis- 
lative department  of  the  government  func- 
tions which  natural Iv  and  more  properly  be- 
long to  another,    it  is  not  for  us  to  say  that 
the  people  could  not  have  done  so,  nor  that 
the  unwisdom  of  doing  so  will  permit  us  to 
assign  to  th&  proper  departments  their  proper 
functions,  and  thereby  do  correctly  for  the 
people  that  which  the  framers  of  the  consti- 
tution did  erroneously. 

It  is  insisted  that  the  former  decisions  of 
this  court  deny  the  power,  under  the  consti- 
tution, of  the  general  assembly  to  appoint  to 
office  and  declare  the  power  to  appoint  as  ex- 
isting in  the  governor.  KvansviXle  v.  State, 
118  Ind.  426,  4  L.  R.  A.  93 ;  State  v.  Hyde, 
121  Ind.  20 ;  StaU  v.  Denny,  118  Ind.  882,  4  L. 
R.  A.  79 ;  StaU  v,  Denny,  118  Ind.  449,  4  L. 
R.  A.  65 ;  State  v.  PeelU,  121  Ind.  495 ;  StaU 
v.  Oorby,  122  Ind.  17.  It  is  true  that  with 
sharp  conflict  of  opinion  these  ca^s  hold  to 
the  proposition  that  the  power  to  appoint  is 
an  executive  function.  With  this  conclu- 
sion, as  we  have  said,  we  have  no  present  duty 
to  agree  or  to  disagree,  further  than  to  main- 
tain that,  if  this  conclusion  is  true,  it  could 
not  prevent  the  people  from  making  such 
distribution  of  that  power  as  to  them  seemed 
wise  or  desirable.  If  this  position  is  at  vari- 
ance with  the  holding  of  those  cases,  be  it 
so.  But  further,  as  to  those  cases,  it  was 
said  in  State  v.  Oorby,  supra,  that  the  Hyde 
Case  and  Peelle  Case  were  decided  upon  the 
question  of  the  power  to  appoint  officers  made 
by  the  constitution  elective  by  the  people. 
This  theory  of  those  two  raises  was,  as  we 
think,  correctly  announced  by  the  members 
of  the  court  joining  in  the  majority  opinions 
in  those  cases.  The  conflict  was  not  properly 
one  between  the  executive  and  the  legislative 
departments  over  the  right  to  make  the  ap- 
pointments, HS  it  is  here  contended  to  be.  In 
the  three  cases  in  118  Ind.  the  primary  ques- 
tion was  one  of  local  self-government,  and 
incidentally  the  question  of  the  power  of  the 
general  assembly,  under  section  1,  article 
15,  to  appoint  certain  boards  of  city  control. 
In  considering  the  latter  question  the  reason- 
ing of  the  judges  leads  them  to  a  construc- 
tion of  section  1,  article  15,  of  the  Constitu- 
tion, of  which  we  will  take  notice  hereafter. 
The  case  of  State  v.  Oorby,  supi'a,  involved 
the  right  of  the  legislature  to  appoint  to  an 
office  held  to  be  elective  by  the  people.  If 
the  office  there  in  question  was  an  elective 
office,  and  had  not  been  filled  by  election, 
as  contemplated,  the  power  of  the  governor 
to  appoint,  not  originally,  as  under  section 
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1,  article  15,  but  to  fill  a  vacancy,  as  under 
section  18,  article  5.  of  the  Constitution,  was 
the  real  issue.  The  same  may  be  said  as  to  the 
other  cases  involving  elective  offices.  With- 
out suggesting  as  to  whether  the  construction 
placed  upon  section  1,  article  15,  by  those 
cases,  was  obiter  dictum,  we  pass  to  the  con- 
sideration of  the  effect  of  the  construction  of 
that  section,  there  made,  upon  the  present 
case.  The  first  of  the  cases,  and  that  most 
clearly  stating  the  views  of  the  majority  of 
the  court  (State  v.  Denny,  supra),  after  quot- 
ing section  1,  article  15,  proceeds:  "This 
f>rovlsion  is  evidently  to  be  construed  in  the 
ight  of  the  laws  in  force  at  the  time  of  its 
adoption.  We  think  it  would  be  impossible 
to  ascertain  its  meaning  in  any  other  way. 
Other  sections  of  the  constitution  make  pro- 
vision for  appointments  by  the  governor  and 
for  certain  appointments  by  the  general  as- 
sembly, but  there  was  still  a  large  number 
of  offices  created  by  law  for  whose  appoint- 
ment no  provision  had  been  made.  In  view 
of  this  fact,  section  1,  article  15.  was  in- 
serted, providing  that  such  officers  should 
be  appointed  in  such  manner  as  then  was  or 
should  thereafter  be  prescribed  by  law.  It 
is  disclosed  by  an  examination  of  the  laws 
then  in  force  that  the  manner  of  appointing  or 
electing  state  librarian,  state  printer,  warden 
of  the  state  prison  ac  Jeffersonville,  commis- 
sioners of  the  insane  asylum,  and,  perhaps, 
some  other  officers  for  whose  appointment  no 
provision  is  made  in  the  constitution,  were 
elected  or  appointed  by  ioint  ballot  of  the 
two  houses  of  the  general  assembly.  This, 
at  the  time  of  the  adoption  of  the  constitu- 
tion, was  the  manner  prescribed  by  law  for 
their  appointment.  This  section  provides 
that  they  shall  continue  to  be  so  appointed 
unless  a  different  mode  is  prescribed  by  law. " 
The  deduction  from  this  argument  is  that, 
as  to  all  of  those  offices  existing  and  not  pro- 
vided for  at  the  time  of  the  adoption  of  the 
constitution,  the  general  assembly  may  ap- 
point. At  a  very  early  period,  and  extend- 
ing through  Rev.  Stat.  1831  (page  512)  and 
Rev.  Stat.  1888  (page  572),  the  official  man- 
agement of  the  state's  prison  was  by  and 
through  a  superintendent,  whose  duties  were 
assumed,  not  by  appointment  as  to  a  political 
trust,  but  by  contract  in  the  nature  of  a  lease, 
under  which  he  supplied  the  needs,  pre- 
scribed and  enforced  the  discipline,  received 
the  labor  of  the  prisoners,  and  made  and  pre- 
served for  the  state  records  of  the  transactions 
of  the  prison.  In  1843  (Rev.  Stat.  1843,  p. 
100),  under  the  Constitution  of  1816  (sec.  8, 
art.  4) ,  providing  that  all  offices  which  might 
be  created  by  the  general  assembly  should 
**  be  filled  in  such  manner  as  may  be  directed 
by  law,"  the  general  assembly  named  the  of- 
fices to  be  filled  by  the  vote  of  the  two  houses 
of  the  !;eneral  assembi  y,  and  among  them  was 
that  of  prison  superintendent,  whose  term  of 
office  was  prescribed  at  five  years.  It  may 
be  observed  that  practically  the  same  lan- 
guage as  that  employed  in  article  15,  section 
1,  of  the  present  Constitution  was.  under  the 
former  constitution,  construed  by  the  general 
assembly,  without  question  from  the  people, 
to  mean  that  the  general  assembly  might  ap- 
point, and  not  that  it  should  be  prescribed 
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by  the  general  assembly  that  the  governor 
should  appoint.  Later,  and  in  1846  (Local 
Laws,  p.  35),  the  office  of  warden  was  cre- 
ated, and  it  was  expressly  provided  that  his 
appointment  should  be  by  the  general  as- 
sembly. Here  we  have  a  like  construction 
of  the  appointing  power  as  conferred  by  the 
Constitution  of  1816.  We  find  in  these  enact- 
ments the  rule  for  the  official  control  of  state's 
prisons  existing  at  the  adoption  of  the  pres- 
ent constitution,  and,  upon  the  reasoning  of 
the  case  from  which  we  last  quoted,  the  rule 
adopted  by  the  constitution  ;  namely,  through 
appointments  by  the  general  assembly.  But 
it  may  be  said  that  the  Northern  prison  was 
not  in  operation  before  the  adoption  of  the 
present  constitution,  and  that  its  official  con- 
trol could  not  have  been  then  provided  by 
law.  This  is  true,  but  the  rule  of  control 
and  the  source  of  power  to  control  were  in 
existence,  and,  upon  the  reasoning  of  that 
case,  belonged  to  the  general  assembly.  It 
would  not  be  a  reasonable  presumption  that 
the  framers  of  the  constitution  intended  to 
separate  the  power  of  prison  control  so  as  to 
confer  it  upon  the  general  assembly  as  to  one 
prison  and  upon  the  governor  as  to  another 
prison.  The  state's  provision  for  the  impris- 
onment of  offenders  was  an  institution  of  the 
state,  and  the  two  prisons  are  but  branches 
of  that  institution,  and  are  not  different  be- 
cause located,  for  convenience,  in  remote 
parts  of  the  state  than  if  the  last  had  been 
but  an  addition  to  the  first.  The  control  of 
the  state's  prison  was  a  governmental  func- 
tion, which,  by  the  rule  of  the  case  under 
consideration,  was  intrusted  to  the  general 
assembly. 

If  we  should  err  in  the  position  that  the 
rule  for  control  of  the  prison  North  was  in 
force  when  the  constitution  was  adopted,  and 
that  instead  it  was  by  and  through  an  inde- 
pendent office  thereafter  created,  there  is  still 
another  view  of  the  question  to  be  taken  from 
the  standpoint  of  the  practical  construction 
of  the  constitution.  We  do  not  sympathize 
with  the  eloquent  and  able  appeal'of  the  ap- 
pellant's counsel  against  the  aoctrine  of  prac- 
tical construction  as  the  resort  of  cowards  and 
a  makeshift  for  avoiding  the  intention  of  the 
framers  of  the  constitution.  Upon  the  doc- 
trine of  practical  construction  and  its  legiti- 
mate scope,  we  will  quote  the  following  from 
the  opinion  in  ITovey  v.  Biley,  119  Ind.  386, 
in  which  a  majority  of  the  court  then  sitting 
concurred  :  **  Our  own  and  other  courts  have, 
time  and  time  again,  adjudged  that  practi- 
cal exposition  is  of  controlling  intluence 
whenever  there  is  need  of  interpretation. 
The  language  employed  by  the  courts  is 
strong,  and  the  current  of  opinion  is  un- 
broken. In  speaking  of  the  effect  of  a  prac- 
tical exposition,  it  was  said  by  an  able  court 
that  Mt  has  always  been  regarded  by  the 
courts  as  equivalent  to  positive  law. '  Brvee 
V.  Schuyler,  9  111.  221,  46  Am.  Dec.  447.  In 
adhering  to  long-continued  exposition,  an- 
other court  said  :  *  We  cannot  shake  a  prin- 
ciple which,  in  practice,  has  so  long  and  so 
extensively  prevailed. '  Rogers  y,  Goodwin, 
2  Mass.  475.  But  it  is  unnecessary  to  quote 
the  expressions  of  the  courts,  for  harmony 
reigns  throughout  the  whole  scope  of  Judi- 
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cial  opinion  upon  the  subject."  The  present 
case  presents,  as  strongly  as  any  in  the  state's 
history,  a  practical  construction  of  our  pres- 
ent constitution  upon  the  question  in  review. 
Bei^iuning  with  the  session  of  1855,  when 
the  tirst  board  of  prison  directors  was  created, 
and  at  the  first  session  of  the  general  assem- 
bly after  the  adoption  of  the  constitution, 
when  existing  prison  leases  permitted,  we 
find  the  general  assembly  assuming?  the  ap- 
pointing power  as  to  officers  of  state's  prison 
control.  We  find  that  in  1859  (the  Consti- 
tation  not  yet  ten  years  in  force)  the  general 
assembly  assumes  and  exercises  the  power  of 
appointment  of  the  state's  prison  directors 
for  the  Northern  prison.  We  find  that  from 
session  to  session,  from  those  periods  to  the 
session  of  1893,  this  power  was  assumed  and 
exercised  by  the  general  assembly  without 
exception,  doubt,  or  question  of  authority. 
The  exercise  by  the  general  assembly,  for 
nearly  forty  years,  of  this  power,  without 
question  from  the  people,  and  covering  pe- 
riods of  the  bitterest  political  history  in  the 
annals  of  our  state  and  nation,  is  not  the  only 
fact  giving  strength  to  the  construction  fav- 
oring the  existence  of  that  power.  In  the 
early  periods  of  that  assumed  authority  there 
were  in  the  general  assembly,  as  members 
thereof.  David  Kilgore,  Walter  March,  Wal- 
ter E.  Beach,  Thomas  D.  Walpole,  Henry  G. 
Todd.  Amzi  L.  Wheeler,  Ezekiel  D.  Logan, 
RodolphusSchoonover,  JohnL.  Spann,  Sam- 
uel J.  Anthony.  Jefferson  Helm.  John  Math- 
es,  Spencer  Wiley.  William  F.  Sherrod, 
George  W.  Moore,  Hugh  Miller,  Isaac  Kin- 
ley,  Allen  Hamilton,  and  possibly  others 
who  had  also  been  members  of  the  constitu- 
tional convention.  Not  only  this  fact,  but 
the  further  fact  that  during  the  period  of 
this  long  acquiescence  in  the  construction 
of  the  constitution  favoring  the  existence  of 
the  power  of  appointment  in  the  general  as- 
semblv  sat,  as  erovemors  of  the  state,  men 
familiar  with  the  constitution,  its  origin, 
and  its  intended  reforms,— lawyers  whose 
ability  and  fame  are  the  just  pride  of  our 
state,  and  including  in  the  long  list  the  names 
of  Wright,  Willard,  Hammond,  Lane,  Mor- 
ton, Baker,  Hendricks,  Porter,  Gray,  and 
Hovey.  It  is  significant  also  that  Gov. 
Hovey,  in  his  numerous  contests  over  the 
question  of  the  proper  lodgment  of  the  ap- 
pointing power,  did  not  Question  the  power 
of  the  legislature  to  appoint  to  the  office  of 
prison  director,  though  such  appointments 
were  twice  made  during  his  service  as  gov- 
ernor. If  we  felt  that  the  question  as  to  the 
power  of  the  legislature  to  make  the  appoint- 
ment of  prison  officers,  construing  the  con- 
stitution upon  its  letter  and  spirit,  were 
doubtful,  we  should  feel  it  our  duty  to  sub- 
mit to  this  practical  exposition.  But  we  do 
not  regard  it  as  doubtful,  and  are  constrained 
to  differ  with  the  construction  of  section  1, 
article  15,  as  held,  or  as  the  reasons  given 
in  the  cases  relied  upon  by  the  appellant 
imply,  so  far  as  they  may  be  deemed  author- 
ity against  the  right  of  the  legislature  to 
choose  officers  for  the  control  of  the  prison 
North. 

The  principal  decision  upon  which  those 
cases  rest,  in  so  far  as  they  discuss  section 
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1,  article  15,  is  that  in  St€Ue  v.  Kenrum,  7 
Ohio  St.  548.  The  provision  of  the  consti- 
tution of  Ohio  considered  in  that  case,  and 
corresponding  to  that  of  this  state,  is  as  fol- 
lows: **The  election  and  appointment  of 
all  officers,  and  the  filling  of  all  vacancies, 
not  otherwise  provided  by  this  constitution, 
or  the  Constitution  of  the  United  States, 
shall  be  made  in  such  manner  as  may  be  di- 
rected by  law ;  6t/t  7k?  appointing  power  shall 
be  exercised  by  the  general  assembly^  except  as 
prescribed  in  this  constitution  and  in  the 
election  of  United  States  senators."  It  was 
there  held  that  under  this  provision  the  gen- 
eral assembly  had  no  power  of  appointment 
to  a  certain  office  reated  after  the  adoption 
of  the  constitution.  This  conclusion  is  not 
remarkable,  when  we  recall  the  words  of 
the  constitution,  above  italicized,  denying 
the  right  of  the  general  assembly  to  appoint, 
and  when  we  observe  that  the  power  to  pre- 
scribe is  ^iven  with  that  expressed  limitation 
upon  it.  In  this  view  of  the  case  it  renders 
very  little  support  to  the  construction  of  our 
constitution  urged  by  appellant.  Under  this 
provision,  however,  it  has  been  recognized 
in  at  least  two  instances,  by  the  same  court, 
that  the  general  assembly  is  empowered  to 
designate  the  person,  bociy,  or  functionary 
to  make  such  appointments.  State  v.  Cov- 
ington, 29  Ohio  St.  102 ;  StaU  v.  Smith,  44 
Ohio  St.  348. 

We  have  demonstrated  very  clearlv,  we 
believe,  that  the  appointment  to  the  otuce  of 
prison  director  is  not,  by  our  constitution, 
intrusted  to  the  governor  alone.  Conced- 
ing, then,  for  the  sake  of  the  inquirv,  that 
the  legislature's  power  was  to  prescribe  the 
manner  of  appointment,  and  not  to  make  the 
appointment,  has  it  violated  this  privilege 
by  naming  the  persons  or  functionaries  to 
make  the  appointment?  Having  under  con- 
sideration an  appointive  office,  we  do  not 
consider  to  what  extent  the  word  **  manner, " 
as  employed  in  section  1,  article  15,  may  in- 
clude a  choice  by  the  general  assembly  as  to 
whether  a  given  office  may  be  filled  by  an 
election,  and  we  confine  our  consideration  of 
the  word  in  its  relation  alone  to  appointive 
offices. 

From  the  appellant's  contention  his  defini- 
tion of  "manner"  is  necessarily  a  direction 
to  the  governor  to  appoint.  We  have  sug- 
gested already  the  fallacy  of  this  position. 
Nor  do  we  believe  that  ** manner"  was  in- 
tended to  permit  simply  the  direction  of  the 
particular  mental  operation  in  arriving  at  a 
choice,  nor  the  qualifications  of  the  person 
to  be  chosen,  nor  character  of  commission, 
nor  the  duration  of  the  term,  nor  the  duties 
of  the  person  or  position,  nor  the  time  nor 
the  place  of  appointing.  All  of  these,  save 
the  first,  are  purely  legislative  functions, 
and  the  first  is  necessarily  with  the  person 
chosen,  and  its  direction  is  not  essential  to 
the  performance  of  the  privilege,  and  is  not 
susceptible  of  legislative,  executive,  or  ju- 
dicial direction.  "Manner"  according  to 
the  appellant's  theory,  means  the  person  or 
functionary  to  make  the  appointment.  This 
is  so  by  the  case  of  State  v.  Denny,  supra , 
where  it  was  said  that  the  manner  of  ap- 
pointment of  librarian,  etc.,  before  the  con- 
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stitutioD,  was  by  the  legislature,  and  that 
the  same  manner  of  appointment  as  to  such 
offices  is  proper,  since  the  constitution.  Such 
is  the  effect,  also,  of  the  holding  in  State  v. 
Uyde,  129  Ind.  296,  18  L.  R.  A.  79.  In  this 
we  agree;  not.  of  course,  going  to  the  ex- 
tent of  conceding  that  it  means  that,  as  to  the 
office  in  question,  the  governor  shall  be  that 
functionary.  In  the  case  of  State  v.  Uyde^ 
just  cited,  the  controversy  was  as  to  the 
power  of  the  governor  to  appoint  to  the  office 
of  state  superintendent  of  oil  inspection,  as 
a&rainst  the  power  of  the  state  geologist  to 
make  such  appointment,  as  given  by  the  Act 
of  1891 ;  and  it  involved  a  construction  of 
section  1,  article  15,  supra.  The  judges, 
including  Judges  Coffey  and  Olds,  who  nad 
concurred  in  the  majority  opinion  in  118 
Ind.  and  121  Ind.  and  cases  supra.  Judge 
Elliott,  who  dissented  in  those  cases,  and 
Judqes  McBride  and  Miller,  filling  vacancies 
occasioned  by  the  deaths  of  Judges  Mitchell 
and  Berkshire,  after  those  cases  were  decided, 
all  concurred  in  the  following  reasoning  and 
conclusions  by  Mr,  Chief  Justice  Coffey : 
"In  this  case,  however,  we  are  met  squarely 
with  the  question  as  to  whether  the  general 
assembly  possesses  the  power  to  confer  on 
the  state  geologist  the  legal  rieht  to  appoint 
to  the  office  involved  in  t^is  suit.  If  it  pos- 
sesses such  power,  the  judgment  of  the  cir- 
cuit court  must  be  affirmed ;  otherwise  it 
must  be  reversed.  The  solution  of  the  ques- 
tion presented  for  decision  depends  upon  the 
nature  of  the  office  and  the  construction  to  be 
placed  upon  the  provision  of  our  state  consti- 
tution. The  office  is  not  an  administrative 
state  office,  whose  incumbent  is  charged  with 
the  administration  of  a  separate  department 
of  the  state  government.  The  duties  to  be 
performed  are  such  as  pertain  purely  to  the 
police.  It  is  an  office,  therefore,  which  may 
be  filled  by  appointment ;  and,  as  the  appoint- 
ment of  the  incumbent  is  not  provided  for  in 
the  constitution,  the  case  falls  clearly  with- 
in the  provisions  of  section  1,  article  15. 
That  section  applies  to  such  officers  only  as 
may  be  appointed,  and  for  whose  appoint- 
ment no  provision  is  made  in  the  constitu- 
tion. As  the  incumbent  of  the  office  in  ques- 
tion may  be  appointed,  and  as  no  provision 
is  made  in  the  constitution  for  his  appoint- 
ment, the  general  assembly  has  the  power  to 
provide  by  law  for  the  manner  of  his  selec- 
tion. It  has  the  power  to  provide  that  such 
office  shall  be  filled  by  popular  election,  or 
that  it  shall  be  filled  by  appointment.  While 
the  appointment  to  office  is  generally  the  ex- 
ercise of  an  executive  or  administrative  func- 
tion, we  do  not  think  it  must,  of  necessity, 
be  made  by  the  chief  executive ;  for  by  the 
terms  of  section  1,  article  3,  of  the  Constitu- 
tion, the  executive  department  of  the  state 
includes  the  administrative.  Of  course,  it 
was  not  the  intention  that  any  administrative 
state  officer  should  perform  any  duty  prop- 
erly and  necessarily  belonging  to  the  gov- 
ernor of  the  state ;  but  it  was,  we  think,  the 
intention  that  such  officers  should  have  the 
power  to  perform  such  duties  as  should  he 
required  of  them  by  law  in  the  administra- 
tion of  the  state  government,  where  such  re- 
quirement in  no  wise  conflicted  with  the  pow- 
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ers-  delegated  to  the  governor  alone.  The 
appointment  to  office  being  generally  the  ex- 
ercise of  an  executive  or  administrative  func- 
tion, the  power  must  be  conferred  upon  some 
executive  or  administrative  officer;  but  the 
state  geologist  is  an  administrative  state  of- 
ficer, elected  by  the  people.  .  .  .  The 
office  involved  in  this  controversy  does  not 
belong  to  the  class  which  must,  of  necessity, 
be  filled  by  the  governor,  but  it  is  an  office 
created  by  statute,  largely  under  the  control 
of  the  legislature  which  created  it.  and  falls 
within  the  constitutional  provision  which 
confers  upon  the  general  assembly  the  power 
to  prescribe  the  mode  or  manner  of  selecting 
its  incumbent. " 

To  name  the  functionaries,  therefore,  was 
the  privilege  of  the  general  assembly ;  and 
it  only  remains  to  inquire  if.  in  doing  so  in 
this  instance,  the  commingling  of  the  execu- 
tive with  the  administrative  officers  in  the 
performance  of  the  duty  to  appoint  has  vi- 
olated any  provision  of  the  constitution. 
Counsel  ur^e  that  the  power  conferred  con- 
stitutes an  independent  office,  a  board  of  ap- 
pointment, and  is  not  an  addition  of  duties 
to  offices  already  imposed ;  that  "no  one  can 
be  associated  with  tlie  governor  in  the  per- 
formance of  executive  duties."  quoting  from 
Gray  v.  State,  72  Ind.  578.  We  do  not  ques- 
tion the  correctness  of  that  holding,  but,  as 
we  have  already  shown,  the  duty  in  ques- 
tion, while  possibly  in  the  nature  of  an  ex- 
ecutive duty,  cannot,  under  our  constitution, 
bo  classed  as  executive  duty,  since,  by  that 
instrument,  the  duty  was  intrusted  to  the  leg- 
islative department  for  performance  by  it, 
or.  for  the  purposes  of  this  question,  in  the 
manner  which  it  might  prescribe.  The  con- 
tention that  the  association  with  the  gover- 
nor of  administrative  state  officers,  in  the 
duty  charged  by  the  law  in  review,  infringes 
his  prerogative,  as  the  executive  head  of  the 


state,   rests  upon   the  proposition   that  the 
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to  the  view  that,  if  an  executive  function, 
the  duties  and  responsibilities  attending  the 
exercise  of  that  function  could  be  shared 
by  administrative  officers.  But,  as  we  have 
shown,  that  is  not  the  case  before  us.  Nor 
do  we  find  it  necessary  to  our  conclusion  that 
while,  by  constitutional  permit,  the  appoint- 
ment may  be  made  directly  by  the  general  as- 
sembly, it  must  be  done  so ;  for,  by  the  plain 
language  of  the  constitution,  the  manner  is 
a  matter  of  choice  by  the  general  assembly. 
This  choice  is  not  embarrassed  by  limita- 
tions or  conditions,  and,  to  render  it  invalid, 
it  must  be  so  exercised  as  to  confer  it  upon 
some  one  or  number,  incapable  of  its  per- 
formance. There  is  no  expressed  inhibition 
of  our  constitution  to  the  discharge  of  this 
duty  by  executive  or  administrative  officers, 
or  by  both  classes  of  officers.  It  is  the  consti- 
tutional theory  of  our  form  of  government,  as 
evidenced  by  the  association  of  the  executive 
and  the  administrative  in  one  department  of 
the  government  (section  1.  article  3)  ;  by  cast- 
ing the  duty  upon  the  governor  of  seeing  that 
the  laws  are  enforced,  by  administrative  offi- 
cers, of  course  (section  15,  article  5)  ;  and  by 
the  provision  that"  the  governor  shall  transact 
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^11  necessary  business  with  the  officers  of  tbe 
govern tnenr  (section  15,  article  5)— that  the 
relation  of  the  executive  and  the  administra- 
tive subdivisions  are  not  to  be  so  separated 
AS  to  deny  to  the  former  all  participancy  in 
the  affaira  of  the  latter.  Not  only  is  there 
DO  expressed  inhibition  asrainst  the  associa- 
tion of  the  (Tovernor  with  administrative  state 
officers  in  the  discharge  of  any  duty  not  in- 
volving powers  and  privilesres  delegated  by 
the  constitution  to  either  alone,  or  to  some 
other  department  of  the  government ;  but,  in 
our  opinion,  such  association  is  proper,  and 
within  the  spirit  of  the  provisions  of  the  con- 
stitution just  referred  to.  Section  1,  article 
^,  does  not  deny  the  idea  of  such  association. 
It  divides  the  powers  of  government  into  the 
legislative  department,  the  executive  depart- 
ment C" including  the  administrative**),  and 
the  judicial  department;  and  it  is  enjoined 
ttiHt  **no  person  charged  with  official  duties 
under  one  of  these  departments  shall  exercise 
any  of  the  functions  of  another."  It  will  be 
observed  that  it  is  not  forbidden  that  those 
assigned  to  one  department  shall  exercise  any 
of  the  functions  of  another  within  such  de- 
partment. While  not  agreeing  that  any  mat- 
ter intrusted  by  the  constitution  directly  to 
either  subdivision  of  the  executive  depart- 
ment may  be  exercised  by  the  other,  we  think 
it  entirely  certain  that  the  inhibition  of  the 
rsection  of  the  constitution  last  referred  to 
does  not  deny  the  exercise  jointly  by  the 
members  of  both  subdivisions  of  any  func- 
tion not  so  >  delegated  to  either  alone,  and 
•consistent  with  the  theory  that  the  duty  in- 
volves a  function  of  government  falling  with- 
in that  department.  Under  the  old  constitu- 
tion, the  legislature  gave  to  the  governor 
the  duty  of  selecting  a  visitor  to  the  state's 
prison.  It  is  true  that  the  visitor  was  not  an 
officer,  having  a  voice  in  the  control  of  the 
prison,  but  he  was  given  access  to  the  prison, 
and  an  observation  of  its  management,  with 
A  view  to  advising  the  executive  of  misman- 
agement, and  enabling  him  to  **8ee  that  the 
laws  were  faithful  ly  enforced. "  The  only  of- 
ficial existing,  at  the  adoption  of  the  present 
4M)nstitution,  having  a  voice  in  the  control, 
and  whose  position  was  by  political  choice, 
was  a  warden,  who  was  chosen  by  the  legis- 
lature ;  and,  at  the  same  time,  the  institution 
was,  necessarily,  as  it  is  now,  one  of  the  ad- 
ministrative agencies  of  the  state,  falling 
under  the  executive  department  of  the  gov- 
-^rnment.     Its  management  was  not  through 

fmrely  executive  agencies,  nor  were  they  leg- 
slative,  and  they  were  in  no  sense  judicial. 
They  were  of  the  administrative  agencies  of 
the  state,  subject  to  executive  authority  only 
so  far  as  executive  duties  required  the  laws 
to  be  enforced  by  the  governor.  Nothing 
-exists  in  the  present  constitution  to  change 
this  unity  of  interest  in  the  institution,  or  to 
take  it  from  the  list  of  administrative  agen- 
•cies  of  the  state. 

This  union  of  interest  in  like  agencies, 
where  the  power  of  control  is  not  directed 
by  the  constitution,  has  for  many  years  and 
in  many  instances  been  tbe  authority  for  as- 
sociating the  governor  with  administrative 
officers  in  the  performance  of  governmental 
duties,  and  some  of  them  are  as  follows: 
-29  L.  R.  A. 


Commissioners  of  public  printing:  Gov- 
ernor, secretary,  and  auditor  of  state.  He  v. 
Stat.  1894,  ^  7594.  Appointment  of  mon- 
ument commissioners  (Acts  1887,  p.  30)  : 
Governor,  secretary,  auditor,  and  treasurer. 
Regents  of  monument :  Same  officers.  Acts 
1895,  p.  185.  State  board  of  education: 
Governor  and  various  educational  officers. 
Rev.  8ta£.  1894,  ^  5849  (Rev.  Stat.  1881, 
S  4420).  State  board  of  health  :  Governor, 
secretary,  and  auditor  constitute  a  board 
of  appointment.  Rev.  Stat.  1894,  §  6711. 
Trustees  of  Purdue  University:  (iovemor, 
agricultural  and  horticultural  boards.  Rev. 
Stat.  1894,  ^  0176.  State  board  of  tax  com- 
missioners:  Governor,  secretary,  auditor, 
and  two  citizens.  Rev.  Stat.  1894,  S  8535. 
Board  of  election  commissioners :  Governor 
and  two  electors.  Rev.  Stat.  1894,  §  6213. 
State  board  of  charities :  Governor  and  six 
citizens.  Rev.  Stat.  1894,  S$  3198.  Execu- 
tive council  for  purchase  of  supplies  and  re- 
pairs of  state  house :  Governor,  secretary, 
and  treasurer.  Rev.  Stat.  1894,  §55  7783, 
7789.  State  bank  examiner,  appointed  by 
auditor,  with  approval  of  governor.  Rev. 
Stat.  1894,  g  2938.  Schoolbook  commission- 
ers: Governor  and  others,  the  members  of 
state  board  of  education.  Rev.  Stat.  1894, 
§  5853.  University  visiting  board:  Gov- 
ernor and  other  officials.  Rev.  Stat.  1894, 
§  6076  (Rev.  Stat.  1881,  §  4577).  Canvass  of 
election  returns :  Secretary,  with  governor. 
Rev.  Stat.  1894,  «  6282  (Rev.  Stat.  1881, 
§  4727).  Board  to  examine  treasury  :  Gov- 
ernor, secretary,  and  auditor.  Rev.  Stat. 
1894,  §7670  (Rev.  Stat.'1881.  §5643).  Board 
of  audit  for  female  reformatory :  Govern- 
or, auditor,  and  secretary.  Rev.  Stat.  1894, 
§  8256  (Rev.  Stat.  1881,  §  6163).  This  rule 
of  associating  the  executive  with  administra- 
tive officers  in  the  performance  of  supervisory 
administrative  duties  has  obtained  as  to 
the  president  of  the  United  States,  and  in 
the  states  of  Alabama,  Arkansas,  Califor- 
nia, Colorado,  Connecticut,  Dakota,  Flor- 
ida, Illinois,  Kansas,  Louisiana,  Maine, 
Maryland,  Massachusetts,  Michigani  Minne- 
sota, Missouri,  Mississippi,  Nebraska,  New 
Hampshire,  New  Jersey,  Nevada,  New  York, 
North  Carolina,  Oregon,  Ohio,  Pennsylvania, 
Rhode  Island,  South  Carolina,  Tennessee, 
Texas,  Vermont,  Virginia.  West  Virginia, 
Washington,  and  Wisconsin.  In  the  states 
named,  the  governor  is  a  member  of  from  one 
to  twelve  boards  of  the  character  of  those  of 
which  the  governor  of  this  state  is  a  member, 
as  above  shown.  In  the  case  of  Qray  v.  SiaUy 
supra,  the  question  involved  was  upon  a  stat- 
ute, enacted  in  1872,  making  the  governor, 
attorney -general,  secretary  of  state,  and  treas- 
urer of  state  jointly  the  agents  of  the  state  to 
scrutinize  and  pass  upon  the  genuineness  of 
certain  bonds  of  the  state,  and  to  borrow 
money  and  pay  off  such  bonds.  It  was  held 
that  the  duty  of  these  officers  was  not  execu- 
tive ;  and  it  was  said :  "  The  governor  and 
other  officers  named  in  the  act  may  well  be  re- 
garded as  constituting  a  board,  organized  by 
the  legislature,  for  the  performance  of  cer- 
tain duties;  and  a  mandate  will  lie  against 
them  to  enforce  the  performance  of  the  du- 
ties."   The  duties  involved  were  ministerial 
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and  quasi  judicial,  but  related  to  the  ad* 
ministrative  branch  of  the  government.  The 
statute  there  involved  and  the  conclusion  of 
the  court,  quoted  above,  recognize  the  right 
to  associate  the  governor  with  administrative 
officers  in  the  performance  of  duties  pertain- 
ing to  the  administrative  branch  of  the  gov- 
ernment. « 

"We  are  not  required,  however,  to  find  ex- 
press authority  in  the  constitution  for  this 
association  of  the  officers  of  two  subdivisions 
of  one  department  of  the  government  in  the 
discharge  of  duties  falling  within  that  de- 
partment, and  not  intrusted,  by  the  consti- 
tution,  to  either  alone.  Nor  is  it  necessary 
that  we  should  find  that  such  association  is 
authorized  from  authority  of  the  constitution 
necessarily  implied.  It  is  not  essential  to 
the  existence  of  such  right  that  the  spirit  of 
the  constitution  clearly  admits  it.  Our  in- 
quiry must  be.  Does  it  infringe  any  provision 
of  the  constitution?  Hedderich  v.  State,  101 
Ind.  564.  51  Am.  Rep.  768;  Campbell  v. 
Dwiggim,  88  Ind.  478;  Lafayette,  At,  &  B, 
R.  Go,  V.  Oeiger,  84  Ind.  185 ;  Beauchamp  v. 
State,  6  Blackf.  299;  Wilkins  v.  StaU,  113 
Ind.  514.  In  the  last  of  these  cases  it  was 
said  (118  Ind.  516)  :    "It  is  established  law 


that  an  act  of  the  legislature  cannot  be  an- 
nulled by  the  judiciary  in  any  respect  unless 
it  clearly  contravenes  some  provision  of  the 
constitution.  Doubt  must  be  resolved  in 
favor  of  the  validity  of  the  statute.  Since 
this  doctrine  was  announced  by  Chief  Justice 
Marshall,  early  in  the  history  of  our  country, 
it  has  been  inflexibly  adhered  to  by  all  the 
courts."  It  was  further  said  by  this  court 
in  Eobinson  v.  Schmek,  102  Ind.  807 :  "It 
devolves  upon  the  party  who  assails  a  stat- 
ute, on  the  ground  that  it  violates  the  con- 
stitution, to  show  a  clear  violation,  and  to 
point  out  the  provision  violated.  Failing 
in  this,  his  attack  is  unavailing.''  In  that 
case  this  court  quoted  with  approval,  from 
Kneeland  v.  Milwaukee,  15  Wis.  455,  the  fol- 
lowing conclusion  :  **  That  upon  a  constitu- 
tional question  as  to  which  we  have  no  doubt 
we  cannot  follow  a  former  decision  against 
our  present  conviction,  for  the  reason  that 
to  do  so  would  violate  our  oath  to  support 
the  constitution."  With  our  present  convic- 
tion, that  there  is  not  even  a  doubt  of  the 
validity  of  the  statute  in  (question,  we  have 
but  one  duty  and  one  privilege,  and  that  is- 
to  uphold  the  law. 

The  judgment  of  tfie  Circuit  Court'is  affirmed. 


ALABAMA  SUPREME  COURT. 


SOUTHERN  BUILDING  &  LOAN       i 
ASSO.,  Appt., 

r.  ' 

ANNISTON  LOAN  &  TRUST  CO.  et  al.  , 

(101  Ala.  582.) 

Forfbitare  of  stock  in.  a  baildinfir  and 
loan  aasoeiation  for  failure  to  make  require^ 
payments,  if  it  is  authorized  by  the  contract  of 
the  parties,  the  rules  and  reRulations  and  by-laws 
of  the  association,  and  the  statute  under  which  it 
is  created,  cannot  be  relieved  afrainst;  and  the 
mortgaire  given  by  such  memt)er  may  be  fore- 


closed for  the  fuU  amount  of  bis  oriirinal  loan^ 
with  interest,  without  any  abatement  for  the 
value  of  the  stock  or  for  payments  made  by  him. 
thereon. 

(January  10, 1804.) 

APPEAL  by  complainaDt  from  a  decree  of 
the  Anniston  City  Court  refusing  to  permit 
complainant  to  forfeit  the  shares  of  the  mort- 
gagor but  requiring  the  amount  which  had 
been  paid  upon  them  to  be  credited  upon  the 
mortgage  in  a  proceeding  to  foreclose  it.  Re- 
rersed. 


'SOTK,— Right  to  apply  payments  made  on  slock  in  a 
buHding  cmd  loan  asmdation  upon  a  mortgage 
given  for  a  loan  by  the  same  member. 
There  are  few  cases  in  which  a  forfeiture  has 
been  distinctly  claimed,  and  they  are  not  entirely 
harmonious.  In  other  cases  the  flrreat  majority  of 
the  cases  permit  an  application  of  payments 
towards  dues  upon  the  mort^^e.  Those  which  do 
not  take  that  position  l)ecau8e  of  the  peculiar  view 
taken  of  the  workings  of  a  loan  association  and  not 
from  any  intention  to  deprive  the  borrower  of  the 
benefit  of  his  payments.  In  the  absence  of  any 
question  as  to  contributlpn  to  losses,  as  to  which  see 
note  to  Wohlford  v.  Citizens'  Bidg.  Loan  &  8ar. 
Aaso.  (Ind.)  pttst,  p.  — ,  if  the  stock  matures  the 
borrower  has  the  full  benefit  of  his  payments. 

For  when  the  stock  has  matured,  the  debt  of  the 
borrower  is  paid,  and  he  is  entitled  to  a  return  of 
securities  given  therefor.  Charles  Tyrrell  Loan  & 
Bldg.  Asso.  V.  Haley,  130  Pa.  476. 

There  are  a  few  cases  in  which  although  the 
question  has  arisen  it  has  not  been  necessary  for  the 
court  to  pass  upon  it. 

Thus  in  Delaware  Bldg.  Asso.  v.  Keller,  2  W.  N. 
C.  29,  counsel  offered  to  allow  credits   for  the 
amount  paid. 
29  L.  a  A. 


In  People's  Bldg.  &  Loan  Asso.  v.  Billing  (Mich.) 
62  N.  W.  Be  p.  378,  the  contract  expressly'provided 
for  the  deduction  of  the  dues  paid  upon  foreclose 
ure,  but  the  statute  provided  that  no  payment  of 
the  premium  should  be  deducted,  and  the  court 
held  the  provision  valid. 

Oak  Cottage  Bldg.  Asso.  No.  2  v.  Eastman,  81  Md. 
556,  was  a  suit  for  redemption,  and  the  rules  of  the 
association  provided  for  the  application  of  the  due» 
paid  upon  the  amount  of  the  mortgage. 

Associationa  not  protected  by  law. 

Some  of  the  cases  have  been  those  in  which  the 
association  was  unincorporated  or  was  operating  in 
a  state  which  had  no  statute  providing  for  loan  as- 
sociations. In  such  cases  the  accounts  have  been 
settled  under  the  general  rules  governing  mort> 
gagor  and  mortgagee. 

If  the  transaction  is  not  brought  within  the  pro- 
visions of  the  acts  governing  loan  associations,  it 
must  be  governed  by  the  rules  governing  other 
cases  of  mortgagor  and  mortgagee.  Williar  v.  Bal- 
timore Butcher's  Loan  &  Annuity  Asso.  45  Md.  547, 

In  case  of  an  association  not  authorized  by  the 
legislature  the  courts  will  treat  the  transaction  as 
a  loan  and  charge  the  borrower  with  theactua^ 
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The  Southern  Building  &  Loan  Associa- 
tion, duly  organized  under  general  statutes  in 
accordance  with  statutory  authority  adopted 
by-laws,  providing,  that  the  "object  of  this 
association  is,  to  afford  its  shareholders  safe 
and  profitable  investments;"  that  "all  share- 
holders for  every  share  named  in  their  cer- 
tificate shall  be  entitled  to  a  loan  of  $50,  if 
the  loan  fund  in  the  treasury  shall  warrant 
it,  and  if  there  is  no  prior  application  ;**  that 
**  shares  must  be  in  force  six  months,  or  six 
monthly  installments  must  be  paid  thereon, 
before  a  shareholder  will  be  entitled  to  a 
loan  f  that  **  the  certificate,  terms'  and  con- 
ditions of  the  shares  of  this  association,  and 
the  by-  laws  form  the  contract  with  the  share- 
holder ;  the  application  for  a  loan  shall  form 
a  part  of  the  contract  with  the  borrower,  and 
all  contracts  and  securities  executed  by  the 
borrower  shall  be  construed  with  reference 
to  and  in  accordance  with  the  laws  of  Ala- 
bama;" that  •'persons  desiring  to  become 
shareholders  must  make  application  accord- 
ing to  the  form  provided  for  that  purpose, 
said  application  forming  a  part  and  parcel 
of  such  applicant's  contract  with  the  associ- 
ation ;"  "  that  any  person  may  become  a  share- 
holder by  signing  the  required  application, 
and  paying  the  necessary  admission  foe  as 
follows: — On  ten  shares,  $1.00  per  share; 
over  ten  and  under  twenty- five,  75c.  per 
share;  twenty  shares,  50c.  per  share  of  $50 
in  cash;"  that  ** should  a  shareholder  whose 
property  is  mortgaged  to  the  association  de- 
sire to  release  the  same  by  repavment  of 
his  indebtedness,  he  may,  on  application  to 
the  association,  be  allowed  to  do  so  upon 
giving  sixty  days'  notice  of  such  intention  ;" 
that  if  any  shareholder  shall  neglect  to  pay 
the  interest  or  premium  on  his  loan,  or  his 
regular  monthly  installments,  or  other  fees, 
for  three  months,  or  in  any  way  fails  to 
comply  with  his  contract,  the  association 
may  compel  payment  of  principal  and  inter- 
est and  premiums,  fines  and  dues,  by  proceed- 
ing on  his  note,  and  foreclosing  the  mort- 
gage or  other  security,  which  shall  at  once 
become  due  and  payable,  and  the  association 


may  cancel  and  treat  as  forfeited,  the  said 
shareholder's  shares,  whether  deposited  as 
collateral  security  or  not,  and  all  payments 
made  thereon  shall  be  forfeited  to  the  asso- 
ciation. Time,  punctuality,  and  strict  per 
formance  on  the  part  of  all  shareholders,  in 
the  payment  of  premiums,  fines,  installments, 
interests  and  loans  is  made  the  essence  of  the 
contract;"  that  "members  in  good  standing 
may  withdraw  the  amount  paid  by  them  in 
monthly  installments  of  shares,  into  the  loan 
fund,  together  with  inte.rest  at  the  rate  of  six 
per  cent  per  annum,  after  eiving  sixty  days' 
notice  in  writing,  and  such  notice  to  be  given 
after  two  years. " 

Isaac  Linsky,  as  owner  of  40  shares,  applied 
regularly  for  a  loan  of  $2,000,  stating, 
among  other  things,  "I  will  also  comply 
with  all  the  rules  and  regulations  of  the  as- 
sociation." He  obtained  the  loan,  and  exe- 
cuted his  note  therefor,  and  a  mortgage  on 
real  estate  as  security.  The  note  specified 
that  it  was  for  a  loan  on  40  shares  of  stock 
with  interest,  and  premium,  and  payable  ac- 
cording to  the  by-laws,  and  he  assigned  his 
stock  as  collateral  security  for  the  loan,  and 
for  the  payment  of  monthly  installments  re- 
quired of  him.  Upon  default  the  whole  debt 
became,  by  the  terms  of  the  mortgage,  due 
and  payable,  and  the  association  was  au- 
thorized to  foreclose  on  tbe  terms  specified. 
Subsequently  Linsky  negotiated  a  loan  with 
Anniston  Loan  &  Trust  Company,  the  com- 
plainant in  the  original  bill,  for  $2,500,  and, 
to  secure  the  same,  gave  complainant  a  second 
mortgage  on  the  real  estate  which  he  had  al- 
ready mortgaged  to  the  said  association.  O. 
H.  Parker,  defendant  in  the  original  and  com- 

Elainant  in  tl\e  cross  bill,  is  the  assignee  of 
insky  for  the  benefit  of  creditors,  and  is 
invested  by  the  deed  of  assie^nment  to  him, 
with  all  th'e  rights  which  said  Linsky  had  in 
the  premises ;  he,  as  such  assignee,  and  the 
Anniston  Loan  &  Trust  Company,  the  second 
mortgagee  of  said  real  estate,  prior  to  the 
commencement  of  this  suit,  offered  to  pay  to 
said  association  the  amount  due  on  its  mort- 
gage, provided  it  would  allow  a  credit  for 


amoaot  received  and  interest,  and  credit  him  with 
all  payments  made.  Kupfert  v.  Guttenberff  Bldff. 
Afiso.  90  Pa.  466;  Huflrhee'  App.  80  Pa.  471. 

In  Pennsylvania  an  unincorporated  association 
cannot  recover  on  the  roortfrage  more  money  than 
was  actually  advanced  with  legal  interest.  Liuk  v. 
Oermantown  Btdg.  Asso.  80  Pa.  15. 

Paymenls  rwt  ipso  facto  a  reduction  of  the  mortgau€' 

Tbe  cases  seem  to  agree  that  whatever  applica- 
tion may  ultimately  be  made  of  the  payments  they 
are  not  In  the  first  instance  and  of  necessity  to  be 
treated  as  a  reduction  of  the  debt. 

Payments  on  shares  are  not  ipso  facto  payments 
of  so  much  of  the  mortgage  debt.  North  America 
Bldg.  Aseo.  V.  Sutton,  35  Pa.  463,  78  Am.  Dec.  849; 
Eoonomy  B  dg.  Asso.  v.  Hungerbuehler,  98  Pa.  258; 
Kefaler  v.  Miller,  4  Legal  Gaz.  127:  Simbury  Mut. 
Sav.  Fund  &  BJdg.  Asso.  v.  Martiu,  1  Luzerne  Legal 
Reg.  147;  Omrow  v.  Tradesmen's  8av.  Fund  &  Loan 
Asso.  21  Pbila.  Leg.  Int.  109. 

If  there  has  been  no  appropriation  by  the  parties 
of  payments  on  the  stock  to  the  mortgage  debt, 
such  payments  cannot  be  lawfully  set  up  as  pay- 
ments on  the  mortgage;  they  do  not  ipso  facto  con- 
29  L.  R  A. 


stitute  a  pro  tanto  extinguishment  of  the  mortgage. 
Link  V.  Germantown  Bldg.  Asso.  89  Pa.  15. 

Right  of  third  persons  to  require  the  application. 

From  the  fact  that  the  payments  are  not  regarded 
as  made  ipso  facto  upon  the  mortgage  debt  the 
question  frequently  arises  how  far  third  persons 
can  insist  on  the  application  being  made. 

Surety  for  borrower. 

A  surety  for  the  sum  borrowed  has  a  right  to 
compel  the  association  to  apply  the  value  of  tbe 
stock  in  reduction  of  its  claim  before  making  claim 
on  him  for  payment  Massey  v.  Citizens  Bldg.  & 
Sav.  Asso.  of  Paola,  22  Kan.  624. 

If  the  terms  of  the  mortgage  provide  that  the 
value  of  the  stock  shall  be  deducted  in  case  of  a 
foreclosure  from  the  total  amount  due  In  order  to 
find  the  amount  to  be  raised  from  the  mortgaged 
property,  sureties  on  the  mortgage  have  a  right  to 
Insist  on  such  terms,  although  as  between  the  bor- 
rower and  tbe  association  it  could  not  have  been 
done.  Forsyth  v.  Uibemia  Bldg.  Asso.  1  Mackey^ 
205. 

Purchaser  at  sheriff's  sale. 

Where  there  has  been  no  appropriation  by  an  un- 
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the  amount  paid  for  stock,  as  a  payment  on 
account  of  said  loan,  which  said  association 
refused  to  do,  claiming  that  said  stock  was 
forfeited  to  it  by  the  failure  of  said  Linsky 
to  pay  his  monthly  installments  for  a  period 
of  more  than  three  months  prior  to  the  fil- 
ing of  said  bill.  On  the  21st  of  September. 
1892,  the  Anniston  Loan  &  Trust  Company 
tiled  this  bill  aeainst  said  association,  Isaac 
Linsky  and  O.  b.  Parker,  as  such  assi^i^nee, 
the  object  of  which  is  to  redeem  said  lands 
from  the  mortgage  of  said  association,  by 
paying  the  amount  ascertained  to  be  remain- 
ing due  thereon,  and  have  said  40  shares  of 
stock  sold  and  the  proceeds  applied  also  to- 
wards the  payment  of  said  loan,  and  to  have 
the  premiums  paid  on  said  stock  credited  as 
a  payment  on  said  loan.  Parker,  as  assignee, 
afterwards,  on  the  25th  day  of  May,  1898, 
filed  his  cross- bill  against  the  Anniston  Loan 
4&  Trust  Company,  sai  1  association  and  Lin- 
sky, setting  up  the  assignment  of  Linsky  to 
him,  his  offer  to  redeem  from  said  associa- 
tion by  offering  to  pay  to  it  the  full  amount 
of  said  loan,  praying  for  an  account,  and 
that  he  be  allowed  to  redeem  from  said  mort- 
gage by  paying  the  amount  due  thereon,  and 
also  to  be  allowed  to  redeem  from  the  mort- 
gage to  said  Anniston  Loan  <&  Trust  Com- 
pany. 

The  chancellor  rendered  a  decree  establish- 
ing the  right  of  the  trust  company,  the  junior 
mortgagee,  to  redeem  from  the  mortgage  of 
Linsky  to  said  association,  and  the  right  of  the 
complaiLant  in  the  cross- bill  to  redeem  from 
the  mortgages  of  the  association  and  the  trust 
company^  holdinfir  that  the  claim  of  said  as- 
sociation, that  its  debt  was  not  liable  to  the 
payments  made  by  said  Linsky  on  account 
of  his  subscriptions  to  the  stock  of  said  as- 
sociation, and  that  it  might  hold  and  retain 
the  same  without  crediting  them  in  the  debt 
for  which  the  stock  was  pledged  was  ineq- 
uitable. 

Mestrs.  Lawrence  Cooper,  John  M. 
McKleroy,  and  A.  P.  Aji^e*  for  appel- 
lants: 


The  various  insurance  or^nizations  of  the 
country,  mutual  or  otherwise,  provide  for  a 
forfeiture,  in  default  of  payment.  Regard- 
less of  the  number  of  payments,  whether  one 
or  fifty,  a  default  bein^  made,  the  member  is 
no  longer  in  good  standmg,  and  all  rights  are 
thereby  forfeited.  Having  thus  defaulted,  an 
action  would  not  lie  for  the  recovery  of  the 
amount  paid,  or  for  the  amount  of  the  policy. 

Alabatiia  Gold  L,  Ins,  Co,  v.  Thomas,  74  Ala. 
578. 

Article  2,  section  11,  of  by-laws,  to  which  Lin- 
sky subscribed  when  he  became  a  member,  ex- 
pressly stipulated  that  time  and  punctuality 
are  the  essence  of  the  contract. 

Bacon,  Ben.  Soc.  §  854. 

The  failure  to  make  punctual  payment  con- 
stitutes a  breach  for  which  an  action  would 
lie,  while  a  forfeiture  is  the  creature  of  char- 
tered authority,  under  a  specific  contract,  en- 
forceable for  the  violation  of  a  duty  or  of  an 
obligation. 

Endlich.  Bldg.  Asso.  §  99;  8  Am.  <&  Eng. 
Encyclop.  Law,  p.  450.  §  81;  AVw  Fork  L,  Ins. 
Co.  V.  8tatham,  93  U.  8.  24,  28  L.  ed.  789; 
Holmes  v.  Smythe,  100  111.  418;  Freeman  v.  Ot- 
tawa Bldg,  Homestead  ik  Sat.  As$o,  114  111.  182; 
Smith  V.  Marinei\  5  Wis.  551,  68  Am.  Dec.  73; 
Boehner  v.  Knickerbocker  L.  Ins.  Co,  68  N.  Y. 
160;  KUin  v.  New  York  L,  Ins.  Co,  104  U.  8. 
88. 26  L.  ed.  662. 

Forfeiture  of  stock  is  necessarily  forfeiture 
of  membership,  and  vice  versa. 

Endlich,  Bldg.  Asso.  g  102. 

The  sound  theory  is  that  such  stock  payments 
do  not  operate  a  pro  tanto  extinguishment  of 
mortgage  debt 

Robertson  v.  American  Homestead  Asso,  10 
Md.  897,  69  Am.  Dec.  162. 

Messrs.  Caldwell*  Johnson  A  Acker. 
and  Knox,  Bowie  A  Pelham,  for  appel- 
lees  I 

The  advantage  attempted  to  be  secured  by 
appellant  by  forfeiting  and  appropriating  the 
shares  of  stock  assign^  to  it  as  collateral  se- 
curity and  all  the  payments  thereon,  is  alto- 
gether unconscionable  and  inequitable. 

Every  mortgage  is  in  form  an  absolute  con- 


incorporated  building  assoclatioD  or  by  the  stock- 
holder of  payments  on  the  stock,  to  bis  mortflrage, 
tbey  are  not  deemed  ipso  facto  payments  on  ac- 
count thereof,  and  a  purchaser  at  sberifT^s  sale  of 
the  mortgaged  premises  is  not  entitled  to  have 
credit  for  the  amount.  Wbilden  v.  Broomall,  1 
Del  Co.  Rep.  142;  Diemer  v.  Etrolf ,  1  Chest.  Co.  Rep. 
55;  Oreeofleld's  Estate,  1  Cbest.  Co.  Rep.  866:  Fisnan 
V.  Saviofrs  Fund.  37  Pbila.  Legal  Int.  333;  R«  Treffei- 
'son,  3  Kulp,  308. 

Creditors  or  assignees. 

An  assignee  of  mortgaged  property  will  not  be 
entitled  to  bave  the  value  of  tbe  stock  applied  to 
the  payment  of  tbe  mortgage  debt.  People*s  Sav. 
Bank  &  Bldg.  Asso.  f .  Collins,  27  Conn.  U2. 

Dues  applied  to  payments  on  stock  are  not  credits 
ou  the  mortgage  on  distribution  of  tbe  proceeds  of 
a  sheriflTssale.  Hou letters  Estate.  2  Cbest.  Co.  Rep. 
511. 

If  tbe  parties  have  not  applied  the  payments  to 
tbe  debt,  a  stranger,  such  as  a  purchaser  of  the 
morgaged  property,  cannot  claim  such  application 
for  tbe  purpose  of  reducing  tbe  lien  on  bis  land. 
Spring  Garden  Asso.  v.  Tradesmen's  Loan  Asso.  46 
Pa.  488;  Building  Asso.  v.  Bsbelbacb,  7  Pbila.  189; 
29  L.  R.  A. 


Springville  Sav.  Fund  &  Loan  Asso.  v.  Raber, 
11  Pbila.  546;  Kramer  v.  Springfield  Sav.  Fund  ft 
Loan  Asso.  6  W.  N.  C.  287. 

But  in  a  lower  court  it  bad  been  held  that  one 
wbo  purcbases  from  tbe  mortgagor  the  mortgaged 
premises  may  compel  an  application  by  tbe  associa- 
tion of  tbe  value  of  tbe  stock  in  satisfaction  of  tbe 
mortgage.  Kelly  v.  Accommodation  Sav.  Fund  ft 
Loan  Asso.  2  Phila.  237. 

Second  mortgagees.  "' 

In  favor  of  second  mortgagees  tbe  court  has  at 
times  marshaled  tbe  securities  and  oompeUed  the 
association  to  apply  flrst  to  its  claim  tbe  seourity 
upon  wbicb  it  alone  had  a  lien. 

In  Red  Bank  Mut,  Bldg.  ft  Loan  Asso.  v.  Patter- 
son,  27  N.  J.  Eq.  223.  the  stock  was  applied  to  the 
mortgage  in  favor  of  a  second  mortgagee,  and  the 
same  course  was  taken  in  PbilHppsburg  Mut.  Loan 
ft  Bldg.  Asso.  V.  Hawk,  27  N.  J.  Eq.  866,  and  Her- 
bert V.  Mechanics  Bldg.  ft  Loan  Aaso.  of  New 
Brunswick,  17  N.  J.  Eq.  4«7, 90  Am.  Dec.  601. 

So  where  tbe  association  having  notice  of  a  second 
mortgage  on  the  land  releases  its  lien  on  tbe  stock 
as  against  tbe  second  mortgagee,  the  mortgage 
will  be  regarded  as  satisfied  to  tbe  value  of  the 
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yeyance  with  a  condition  that  it  may  be  ter- 
minated bj  a  payment  of  the  mortgage  debt  at 
maturity.  But,  not  withstanding  this,  in  equity 
it  was  considered  as  intended  only  as  security 
for  the  debt,  and  so  the  mortgagor's  equity  of 
redemption  was  recognized  and  enforced  in 
equity  as  a  just  relief  against  the  hardship  re- 
sulting from  an  enforcement  of  the  contract 
according  to  its  terms. 

4  Kent,  Com.  158  ei  ieg. 

Forfeiture  of  membership  on  the  part  of  the 
borrower  does  not  mean  a  forfeiture  of  all  the 
payments  made  by  him  on  account  of  his  sub- 
scription Xo  the  stock  or  the  installments  upon 
the  loan  secured  from  the  company. 

Endlich,  Bldg.  Asso.  ^§  165,  453,  459,  460; 
Hdbinson  v.  American  Homestead  Asik).  10  Md. 
397,  69  Am.  Dec.  162;  2  Am.  &  Eng.  En- 
cyciop.  Law,  p.  689. 

A  claim  on  the  part  of  the  society,  that  the 
share  is  forfeited  to  it,  and  that  no  credit  should 
be  given  for  it,  is  inequitable  and  cannot  be 
aUowed. 

Endlich,  Bldg.  Asso.  §  459;  Massevv.  Citi- 
zens BMff.  <fc  Sav.  Asso,  of  Paola,  22  Kan.  624. 

Fines  may  be  levied  to  enforce  punctuality 
on  the  part  of  the  stockholder,  but  these  to  be 
valid,  must  be  reasonable. 

Endlich,  Bldg.  Asso.  §  407;  2  Am.  &  Eng. 
Encyclop.  Law,  p.  620;  Robertson  v.  American 
Homestead  Asso.  10  Md.  897,  69  Am.  Dec.  153. 

It  is  unreasonable,  and  therefore  we  assume 
that  the  legislature  did  not  intend  that  more 
than  one  fine  should  be  imposed  for  the  same 
delinquency. 

Hagerman  v.  Ohio  Bldg.  &  Sav.  Asso.  25 
Ohio.  St.  186;  Endlich.  Bldg.  Asso.  §  410. 

When  the  borrower  makes  default  he  is  enti- 
tled, as  a  matter  of  right,  to  be  credited  with 
the  value  of  his  stock,  or  the  aggregate  amount 
of  payments  made  by  him  on  account  of  the 
stock  or  loan,  as  the  case  may  be. 

Mobile  Bldg.  dt  Loan  Asso.  v.  Robertson,  66 
Ala.  382;  Falls  v.  United  States  Sac.  Loan  cfc 
Bldg.  Asso.  24  L.  R.  A.  174,  97  Ala.  417;  Rob- 
ertson V.  American  Homestead  Asso.  supra; 
EodHch.  Bldg.  Asso.  453;  2  Am.  &  Eng.  En- 
cyclop.  Law,  p.  639. 


Haoralson*  </.,  delivered  the  opinion  of 
the  court: 

The  main  question  in  this  case,  as  stated 
by  the  appellant,  is  the  rij^ht  and  power  of 
the  Southern  Building  <&  Loan  Association 
to  declare  forfeited  the  shares  of  a  borrowing 
member.  Or,  as  stated  by  counsel  for  appel- 
lant, — **  The  cause  waa  submitted  in  the  court 
below,  upon  an  agreed  state  of  facts,  and  the 
single  point  of  dispute  turns  upon  the  ques- 
tion of  the  right  of  the  Southern  Building  & 
Loan  Association  to  forfeit  the  shares  of 
stock  held  by  it  as  collateral,  and  the  refusal 
of  said  association  to  credit  its  mortgage 
with  the  value  of  the  stock,  or  the  aggregate 
amount  of  the  payments  made  by  Isaac  Lin- 
sky  on  account  of  said  stock  or  on  account  of 
said  loan.  There  is  no  dispute  as  to  what 
payments  were  made,  but  the  Southern  Build- 
ing &  Loan  Association  plants  itself  upon 
the  proposition  that  it  is  entitled  to  recover 
the  full  amount  of  the  orifrinal  loan  with  in- 
terest, without  any  abatement  for  the  value 
of  the  stock,  or  the  aggregate  amount  of  pay- 
ments made  by  Isaac  Linsky  during  the  life 
of  the, loan.  The  learned  court  below  held 
that  this  construction  waa  inequitable  and 
not  within  the  contemplation  of  the  parties 
at  the  time  the  contract  was  made,  and  that 
the  junior  mortgagee,  and  the  assignee  for 
the  benefit  of  creditors,  were  entitled  to  re- 
deem upon  paying  the  amount  of  the  mort- 
gage loan,  after  deducting  the  value  of  the 
stock,  or  the  aggregate  amount  of  the'  pay- 
ments made  bv  said  Isaac  Linsky  prior  to 
making  default."  We  thus  have  the  issue 
plainly  and  sharply  defined  and  the  parties 
treat  the  value  of  the  stock  as  merely  the 
aggregate  of  all  the^ayments  which  have 
been  made  upon  it,  thus  following  the  rule 
which  is  laia  down  in  the  books  for  the  as- 
certainment of  its  value.  Endlich,  Bldg. 
Asso.  §^  455,  457,  and  authorities  there  cited. 

The  Question  has  given  rise  to  some  con- 
fusion in  the  decisions  of  courts.  In  North 
Carolina  the  transaction  has  been  treated 
upon  the  basis  of  an  actual  loan  of  money, 
and  the  aggregate  amount  of  payments  upon 


stock.  WaebiDffton  Bld^.  &Loan  Asso.  v.  Beag- 
heo,27N.  J.  Eq.99. 

But  the  bolder  of  a  second  mort gaffe  on  the  land 
mortfiraffed  to  the  association  cannot  compel  the 
astociatlon  to  apply  the  value  of  the  shares  of 
stock  upon  the  first  mortgage  against  the  objection 
of  one  to  whom  the  borrower  has  pledged  the 
fihar^  as  collateral  security.  Rellly  v.  Mayer.  12 
N.  J.  Eq.  55. 

In  Harris's  App.,  18  W.  N.  C.  14,  in  which  the  bor- 
rowing member  had  made  a  second  mortgage  on 
bis  property,  and  then  assigned  bis  stock  to  a  third 
penon  subject  to  the  prior  assignment  to  the  as- 
sociation, to  secure  an  indebtedness  to  him,  it  was 
held  that  the  borrower  himself  might  appropriate 
payments  made  on  his  stock  in  part  satisfaction  of 
the  lien  when  foreclosure  proceedings  were 
brought,  but  that  the  second  mortgagee  had  no 
such  right  so  as  to  prevent  the  collection  of  tbe 
debt  out  of  the  mortgaged  premises. 

As»oeiati(ms  on  the  terminating  plan. 

Wbere  the  original  idea  of  loan  associations  is 
carried  out  tbe  advanced  member  is  not  regarded 
as  owing  any  debt  to  the  association  but  as  simply 
29  L.  R.  A. 


required  to  keep  up  bis  stipulated  payments.  In 
such  cases  tbe  question  of  the  application  of  the 
payment  in  reduction  of  the  debt  can  scarcely  be 
said  to  arise  since  there  is  no  debt.  At  the  same 
time  each  payment  discharges  so  much  of  the  obli- 
gation so  that  the  advanced  member  has  tbe  full 
benefit  of  it. 

Under  the  English  idea  of  a  building  association 
a  shareholder  who  received  an  advance  upon  bis 
stock  was  deemed  to  receive  all  the  benefit  which 
be  could  from  tbe  association  and  to  be  in  the  same 
condition  in  which  an  unadvanced  member  would 
be  who  received  tbe  full  value  of  his  share  at  tbe 
termination  of  tbe  accumulation  period,  and  hav- 
ing received  ail  tbe  benefit,  be  was  bound  to  pay 
bis  subscriptions  to  tbe  termination  of  tbe  society. 
He  could  not  longer  withdraw  from  it.  Farmer  v. 
Smith,  4  Hurlst.  &  N.  1»6,  28  L.  J.  Exch.  226, 6  Jur.  N. 
8.  538,  not€. 

When  tbe  association  redeems  shares,  the  amount 
advanced  on  them  is  no  part  of  tbe  debt  which  tbe 
shareholder  owes  tbe  association.  His  only  debt  is 
the  monthly  dues  and  interest  on  money  advanced, 
to  be  continued  until  tbe  unredeemed  shareholders 
have  received  tbe  amount  wbich  tbe  articles  of  tbe 
association  provide  for.    Winchester  Bldg.  Asso. 
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stock,  as  partial  payments  on  the  loan  by  the 
borrower.  Overby  v.  Fayettetille  Bldg,  iSb 
Loan  Asm,  81  N.  C.  56 ;  Iloskim  v.  Mechanics 
Bldg,  d:  Loan  Asso.  84  N.  C.  888.  And  the 
earlier  Pennsylvania  cases,  previously  to 
that  of  North  America  Bldg.  Asso.  v.  Sutton, 
35  Pa.  468,  78  Am.  Dec.  849,  maintain  the 
same  view  of  the  question.  Commenting 
upon  these  decisions.  Mr.  Endlich  says,  that 
the  supreme  court  of  Pennsylvania  in  Sutton* s 
Case,  supra,  for  the  first  time  approached  an 
understanding  of  the  nature  and  aealings  be- 
tween the  building  association  and  its  mem- 
bers; that  under  the  rulings  in  the  former 
cases  in  that  court,  upon  the  theory  of  par- 
tial payments,  it  followed  that  each  stock 
payment  made  by  the  borrowing  member 
was  a  pro  tanto  reduction  of  his  mortgage 
debt,  to  be  deducted  with  interest,  from  the 
date  of  payment;  and  he  adds,  **The  fallacy 
of  this  doctrine  is  obvious,  from  the  fact 
that  the  borrower's  standing  as  a  member  is 
not  merged  in  his  superadded  character  of 
debtor,  and  that,  as  a  member,  he  is  not 
entitled  to  an  account  of  profits  made  by 
the  society  upon  his  contributions,  before 
the  period  of  its  termination  ^or  that  of  the 
series  to  which  his  stock  belongs),  whilst 
the  settlement  of  his  liabilities  as  borrower 
is  also  referred  to  in  the  winding  up  of  the 
mutual  scheme.  It  has,  therefore,  become 
a  well -recognized  doctrine  that  payments  of 
dues  upon  stock  are  not  payments  to  the 
mortgage  debt,  and  do  not,  ipso  facto,  work 
an  extinguishment  of  so  much  of  the  mort- 
gage. The  fact  that  the  borrower  has  as- 
signed his  shares  to  the  society  as  collateral 
security  for  his  debt  makes  no  difference ; 
for  this  is  a  recogniti(Mi  of  the  distinct  stand- 
ing of  the  member  as  a  member  and  as  a 
debtor."  Endlich.  Bldg.  Asso.  §  452.  And 
it  is  a  correct  principle,  iis  has  been  held, 
that  there  is  no  connection  established  be- 
tween the  stock  held  by  the  stockholder  and 
the  l>ond  held  by  the  company,  such  as  that 
payments  made  on  stock  are  to  be  treated  as 
payments  on  the  bond,  so  that  one  is  steadily 
offset  against  the' other,  or  the  one  merges  in 


the  other, — a  fallacy  sometimes  indulged^ 
arising  from  a  failure  to  observe  the  separate 
existence  of  the  stock  on  the  one  hand  and 
the  bond  on  the  other, — the  separate  relation 
borne  to  the  company  on  the  one  side,  by  its 
stockholder,  and  on  the  ether,  by  its  bor- 
rower. The  payment  on  the  one,  is  not  nec- 
essarily, a  payment  on  the  other.  State  v. 
Homhacker,  42  N.  J.  L.  685 ;  Endlich,  Bldg. 
Asso.  ^  452.  Mr.  Freeman,  in  an  extended 
note  to  Robertson  v.  American  Homestead  Asso. , 
69  Am.  Dec.  163,  gives  approval  to  the  same 
principle,  citine  a  long  list  of  cases  in  sup- 
port thereof ;  and  the  learned  annotator  adds,, 
as  a  conclusion  from  the  very  many  authori- 
ties he  cites,  as  to  the  amount  that  the  bor- 
rower ought  justly  to  pay,  when  he  wishes 
to  withdraw  or  is  in  default,  and  his  mort- 
gage is  sought  to  be  enforced,  that,  **  It  must 
be  remembered,  that  when  a  member  obtains 
a  loan  or  advance  he  anticipates  the  amount 
he  is  to  receive  upon  the  termination  of  the 
association,  or  of  the  series  to  which  it  be- 
longs. His  obligation  does  not  look  to  a  re- 
payment before  that  time.  If  he  desires  U> 
withdraw,  or  it  becomes  necessary  to  enforce 
his  mortgage  against  him  before  that  period 
arrives,  tue  question  is,  What  amount  ought 
he  equitably  to  pay?  In  ascertaining  this 
amount  the  only  difference  between  the  two 
cases  seems  to  be,  that  when  he  voluntarily 
withdraws  he  is  entitled  to  receive  the  bonus 
or  share  of  profits  allowed  him  under  the 
laws  of  the  associations,  and  when  he  is  in 
default,  no  such  allowance  is  to  be  made 
him."  The  justness  of  this  conclusion  is 
vindicated  on  the  ground  that  the  defaulting 
member's  action  is  an  injury  to  the  associa- 
tion arising  out  of  a  breach  of  his  obliga- 
tions, for  if  he  continue  from  time  to  time, 
for  purposes  of  his  own  convenience,  to 
withhold  his  contributions  to  the  common 
fund,  when  they  become  payable,  it  is  clear 
he  is  thereby  depriving  the  association  of 
just  that  much  money  which  ought  to  be  in- 
vested for  the  common  ^ood  ;  and  if  this  be 
allowed  till  the  end.  it  is  also  plain  he  will 
have  derived,  from  his  own  violation  of  duty. 


V.  Gilbert.  23  Gratt.  787;  Cason  v.  Seldncr,  77  Va. 
2»7;  Fox  V.  Cottagre  Bldjr.  Fund  Aeeo.  81  Va.  677. 

dpon  default  by  the  borrower,  equity  will  not 
state  the  account  on  the  basis  of  the  loan  advanced, 
but  will  ascertain  the  amount  of  the  dues.  Interest, 
and  fines  unpaid,  and  give  a  decree  for  that 
amount.  Hafrerman  v.  Ohio  Rldif.  &  Sav.  Asso.  26 
Ohio  St  186:  Risk  y.  Delpbos  Bldff.  &  8av.  Asso.  81 
Ohio  St.  516. 

In  a  foreclosure  proceedioK,  the  amount  to  be 
made  is  to  be  found  by  ascertaininK  the  probable 
duration  of  the  association,  and  findlUK  a  principal 
which  at  interest  for  the  proposed  time  would  Rive 
the  amount  of  dues  and  interest  which  would  be- 
come payable  durinir  that  time,  and  add  to  this 
the  arrearages.  Cincinnati  German  Asso.  v.  Flach, 
1  Cin.  Sup.  Ct.  Rep.  4«8. 

A  borrowing  member  of  a  buildinir  association 
has  no  right  to  receive  interest  on  bis  stock  pay- 
ments or  to  have  such  payments  applied  in  reduc- 
tion of  his  Indebtedness  prior  to  the  termination  of 
the  enterprise,  unless  such  right  is  expressly  re- 
served In  his  contract.  Reeve  v.  Ladies  Bldg.  Asso. 
18  L.  R.  A.  129,  56  Ark.  335. 

If  a  member  ceases  to  make  his  payments  to  a 
going  concern,  he  will  be  liable  for  the  amount  of 
89  L.  R.  A. 


the  dues  which  would  accrue  from  the  time  h<» 
makes  default  until  his  stock  has  matured,  with  in- 
terest  at  the  legal  rate  and  ail  arrearages  and  fines. 
Border  State  Perpetual  Bldg.  Asso.  of  Baltimore 
v.  McCarthy,  57  Md.  655. 

In  Building  Asso.  v.  Leyden,  1  Week.  L.  Bull. 
126,  the  court  refused  to  uphold  a  provision  in  the 
mortgage  providing  for  the  deduct  ion  of  dues  paid 
upon  foreclosure,  holding  that  the  borrower  baa 
all  the  rights  of  a  stockholder,  and  that  the  settle- 
ment must  be  made  on  the  basis  of  dues  to  be  paid 
at  the  time  default  is  made.  And  that  ruling  was 
followed  in  Building  Asso.  v.  Egger,  5  Week.  L. 
Bull.  762;  Allemania  Asso.  v.  Mueller,  8  Week.  L. 
BuU.  97. 

In  considering  the  amount  due  the  association 
for  the  purpose  of  taxation  the  court  in  State 
V.  Hornbacker.  42  N.  J.  L.  685,  says  the  unsound- 
ness of  the  argument  of  the  association  consists  in 
not  observing  the  distinct  and  separate  existence 
of  the  stock  on  the  one  hand  and  the  bond  on 
i  the  other,  the  distinct  and  separate  relation  borne 
to  the  company  on  the  one  hand  by  its  stock- 
holders and  on  the  other  by  its  borrowers.  A  con- 
nection is  sought  to  be  established  l>etween  the 
stock  held  by  the  stockholder  and  the  bond  held  by 
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an  unjust  advantage*  in  sharing  with  the 
other  members  notwithstanding  his  defaults, 
an  ec|ual  participation  in  the  profits.  In 
principle  there  can  be  no  difference  in  the 
rule  as  to  the  prompt  payment  of  premiums 
on  a  policy  in  a  life  insurance  company, 
and  the  premiums  and  other  dues  on  a  build- 
ing and  loan  contract,  and  this  court,  speak- 
ing of  the  former  said,  **It  is  too  late  at  this 
day  to  raise  any  question  as  to  the  legal  va- 
lidity of  such  a  contract.  To  one  who  un- 
derstands anything  of  the  principles  upon 
which  the  business  of  life  insurance  is  con- 
ducted, it  is  obvious  that  the  punctual  pay- 
ment of  premiums  is  of  the  very  essence  of 
the  contract.  The  calculations  of  insurance 
actuaries-  fixing  the  rates  of  insurance,  are 
based  on  the  theory  of  prompt  payment,  so 
as  to  afford  opportunity  for  such  reinvest- 
ment as  to  reap  the  fruits  of  compound  in- 
terest upon  the  company's  moneyed  capital. 
Laxity  in  the  enforcement  of  punctual  pay- 
ments might,  and  no  doubt  would,  frequently 
lead  to  ultimate,  if  not  speedy,  financial 
ruin.  Stipulations,  therefore,  incorporated 
in  insurance  policies,  making  such  payments 
conditions  precedent  to  the  continued  liabil- 
ity of  the  insurer,  are  generally  maintained 
as  valid  by  the  courts."  Alabama  Gold  L. 
Ins.  Co.  V.  77«wkM,  74  Ala.  582.  Forfeiture 
for  the  nonpayment  of  premiums  is  a  neces- 
sary means,  for  insurance,  or  building  and 
loan  companies, of  protecting  themselves  from 
embarrassment,  and  delinquency  cannot  be 
allowed  except  at  the  option  of  the  compa- 
nies, ^ew  York  L.  In».  Co.  v.  Statham,  93 
U.  S.  24,  23  L.  ed.  789 ;  Klein  v.  New  York 
L.  Ins.  Co.  104  U.  S.  88.  26  L.  ed.  662.  In 
keeping  with  this  doctrine,  Mr.  Pomeroy 
lays  ii  down,  that  a  forfeiture  of  shares  of 
stock  in  a  corporation,  duly  incurred  by  the 
stockholders,  for  failure  to  pay  the  calls,  or 
installments  thereon,  as  provided  by  the 
charter  or  by-laws  of  the  company,  will  not 
be  set  aside  or  relieved  against  by  a  court 
of  equity.  1  Pom.  Eq.  Jur.  §§  457,  458;  2 
Story.  Eq.  Jur.  ^§  1325,  1326. 
With  these  principles  in  view,  let  us  in- 


quire into  the  particulars  of  the  case  we  have 
before  us.  This  association  was  chartered 
under  the  provisions  of  the  code.  Part  2,. 
title  1,  chap.  4.  Section  1556  confers  upon 
building  and  loan  associations  chartered 
thereunder,  the  power,  (4)  **to  make  all 
needful  rules  and  regulations  and  by-laws, 
for  the  transaction  of  its  business,  and  the 
management  and  control  of  its  affairs  ;**  (6) 
"to  compel  payment  and  compliance  with 
all  lawful  orders,  by  fines  and  forfeitures ;" 
and  (12)  "to  secure  the  payment  of  install- 
ments and  loans,  and  a  compliance  with  all 
the  terms  on  which  loans  are  purchased,  by 
mortgages  with  power  of  sale  on  real  estate, 
and  the  same  to  foreclose  on  default, '^  etc. 
The  association  adopted  a  code  of  by-laws 
clearly  within  the  statutory  powers  con- 
ferred, by  which  it  was  provided,  among  other 
things,  that  the  certificate,  terms,  and  condi- 
tions of  the  shares  of  the  association,  and  the 
by- laws,  form  the  contract  with  the  share- 
holders; "that  persons  desiring  to  become 
shareholders  must  make  application  accord- 
ing to  forms  provided  for  that  purpose,  the 
application  forming  a  part  and  parcel  of  the 
applicant's  contract  with  the  association  (and 
in  these  applications  there  is  an  agreement, 
by  the  applicant,  that  he  will  comply  with 
all  the  rules  and  regulations  of  the  associa- 
tion) ;  that  all  loans  must  be  secured  by  note 
and  first  mortgage  on  real  estate,  the  bor- 
rower to  pay  interest  and  a  premium,  at  the 
rate  of  five  per  cent  per  annum,  each,  of  85 
cents  on  each  share  (of  $50)  named  in  the 
certificate,  on  or  before  the  5th  of  each  month, 
without  notice,  5  cents  of  which  shall  be 
placed  to  the  expense  account ;  that  members 
in  good  standing  may  withdraw  the  amount 
paid  by  them,  in  monthly  installments  of 
shares,  into  the  loan  fund,' together  with  in- 
terest at  the  rate  of  6  per  cent  per  annum, 
after  giving  60  days'  notice  in  writing,  such 
notice  to  be  given  after  the  expiration  of  two 
years ;  and  that,  if  any  shareholder  shall  neg- 
lect to  pay  the  interest  or  premium  on  his 
loan,  or  his  regular  monthly  installments,  or 
other  fees,  for  three  months,  or  in  any  way 


/he  company  by  virtue  of  which  as  payments  are 
made  on  the  stock  they  are  treated  as  payments  on 
the  bond,  so  that  one  steadily  merges  in  or  becomes 
offset  by  the  other;  but  while  in  a  general  way  this 
Tiew  may  seem  fair  l>eoau8e  an  exchange  of  one 
for  the  other  is  the  result  expected  to  happen,  it  is 
fltiU  not  the  view  warranted  by  the  terms  of  the 
company^s  constitution  nor  by  the  terms  of  the 
bond.  The  borrower  cannot  be  compelled  to  pay 
the  principal  of  the  loan  in  cash,  but  may  when  his 
stock  becomes  paid  up  exchange  his  stock  for  the 
principal  of  the  debt,  but  until  so  exchanged  they 
aredistlDCt  in  legal  contemplation  as  well  as  in 
form.  The  stock  is  collateral  security  for  and  not 
a  credit  on  the  bond. 

Under  the  Ohio  statutes  parts  of  the  loan  are  not 
to  be  canceled  as  dues  are  paid  on  the  shares  but 
the  loan  is  to  be  settled  with  such  dues  and  other 
credits  when  the  share  is  fully  paid.  Seibel  v. 
Victoria  Bidg.  Asso.  No.  2,  48  Ohio  8t.  371. 

In  the  absence  of  a  statute  or  by-law  of  the  as- 
tociatlon  permitting  the  crediting  of  payments  on 
the  loan.  It  cannot  be  done  but  the  stock  must  be 
left  to  mature  as  other  stock  of  the  association 
does.  Sweeney  v.  Bl.  Paso  Bldg.&  Loan  Asso.(Tex.) 
29  L.  R  A. 


26  S.  W.  Rep.  20;  Blakeley  v.  £1  Paso  Bldg.  &  Loan 
Asso.  Id.  292. 

Payments  on  stock  should  not  be  applied  in  re- 
duction of  the  debt.  El  Paso  Bldg.  &  Loan  Aaso. 
V.  Laue,  81  Tex.  380. 

Payments  on  stock  are  not  made  for  the  use  of 
t)orrowed  money,  but  through  them  the  stock- 
holder acquires  an  interest  in  the  property  of  the 
associatioo.  International  Bldg.  &  Loan  Asso.  v. 
Abbott,  85  Tex.  220. 

In  Mechanics  Bldg.  &Loan  Asso.  of  New  Bruns- 
wick v. Conover.  UN.  J.  Eq.  219,  the  court  said: 
'"The  claim  is  that  the  claimant  in  entitled  to  have 
deducted  from  the  amount  of  the  mortgage  the 
premiums  that  he  has  paid  on  account,  and  to  this 
extent  the  claim  would,  at  first  view,  seem  to  be 
equitable  and  Just.  The  member  has  taken  a  loan 
of  $200.  He  is  to  repay  It  by  monthly  install- 
ments. He  is  to  have,  morever,  the  benefit  of  all 
premiums,  fines,  and  advanced  rates  of  interest 
paid  by  himself  and  all  his  associate  members.  It 
is  very  natural,  therefore,  lor  the  members  to  sup- 
pose that  when  he  has  paid  $100  in  monthly  install- 
ments, no  more  than  the  Imlance  of  $100  can  re- 
main due  on  the  mortgage.    But  he  forgets  that 
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fails  to  comply  with  his  contract,  the  asso- 
ciation may  compel  payment  of  principal 
and  interest,  and  premiums,  fines  and  dues, 
by  proceeding  on  his  note,  and  foreclosinc 
the  mortgage  or  other  security,  which  shall 
at  once  become  due  and  payable,  and  the  as- 
sociation may  cancel  and  treat  as  forfeited  the 
said  shareholder's  share,  whether  deposited  as 
collateral  security  or  not,  and  all  payments 
made  thereon  shall  be  forfeited  to  the  asso- 
ciation ;  that  time,  punctuality  and  strict 
performance  on  the  part  of  all  shareholders, 
in  the  payment  of  premiums,  fines,  install- 
ments, interest  and  loans,  is  made  tlie  essence 
of  the  contract.  Linsky  signed  his  applica- 
tions for  the  loan  he  received,  and  in  them 
he  agreed,  "I  will  also  comply  with  all  the 
rules  and  regulations  of  the  association." 
They  were  approved,  and  under  them  he  re- 
ceived a  loan  from  the  association  for  $2,000, 
ontthe  16th  of  June,  1890.  for  which  he  exe- 
cuted and  delivered  his  note  or  bond,  pay- 
able six  years  after  date,  with  interest  there- 
on, and  the  premiums  bid  in  his  applications 
and  payable  according  to  the  by-laws,  and 
assigning  in  said  note  as  collateral  security 
to  the  association,  for  the  sum  loaned  to  him, 
and  for  the  payment  of  the  monthly  install- 
ments required  of  him,  his  40  shares  of  stock 
in  the  association.  In  the  conclusion  of  the 
note  is  the  provision  : — ^  And  it  is  stipulated, 
that  in  the  event  1  make  default  in  the  pay- 
ment of  said  installments,  interest,  premi- 
ums or  fines  to  said  association,  for  a  period 
of  three  months,  then  this  bond  shall  mature 
and  become  payable,  and  I  hereby  authorize 
said  association  to  cancel  my  said  shares,  and 
the  same  shall  be  thereby  forfeited."  At  the 
same  time,  he  executed  the  mortgage,  a  copy 
of  which  is  attached  to  the  answer  of  the  as- 
sociation, conditioned,  that  "*  If  the  said  Isaac 
Linsky  shall  well  and  truly  pay  said  sum  of 
$2,000,  as  evidenced  by  said  note,  at  the 
muturity  thereof,  .  .  .  and  shall  also 
promptly  [pay]  on  the  5th  day  of  each  month 
the  installinents  due  on  his  shares,  until  the 
amount  in  the  loan  fund  to  the  credit  of  his 
shares,  from  monthly  payments  and  profits, 


the  payments  are  made,  not  upon  his  morustige 
debt,  but  into  a  general  fund,  the  benefits  of  whiob 
are  to  be  shared  by  every  member  of  the  associa- 
tion. And  whUe  he  may  reap  grreat  profits  from 
premiums,  floes,  and  high  raters  of  interest,  he  in- 
curs the  hazards  of  ioeses  from  dishonest  officers, 
defaulting  members,  and  ill-secured  loans,  so  that 
he  may  actually  repay  the  whole  amount  loaned, 
with  a  high  rate  of  Interest,  and  yet  be  a  debtor  to 
the  association.  The  debt  is  in  fact  never  dis- 
charged until  it  is  either  actually  paid  according 
to  the  terms  of  the  mortgage  or  until  the  accumu- 
lation shall  be  sufficient  to  redeem  every  mortgage 
given  by  a  shareholder,  and  cancel  every  share  of 
members  who  have  taken  no  loan  at  its  par  value. 
The  undertaking  of  the  members  to  repay  the 
loan  is  absolute,  and  he  must  perform  his  engage- 
ment. He  can  only  redeem  his  mortgage  by  pay- 
ing its  full  amount.  He  can  have  no  credit  for  the 
value  of  his  shares  until  the  scheme  closes,  and 
there  are  funds  sufficient  to  divide  the  full  amount 
of  the  shares  among  all  the  shareholders  according 
to  the  terms  of  the  scheme."  And  that  case  was 
affirmed  on  this  point  in  Herbert  v.  Mechanics 
Bldg.  &  Loan  Asso.  of  New  Brunswick,  17  N.  J. 
Bq.  497, 90  Am.  Dec.  601. 
29  L.  R.  A. 


equals  fifty  dollars  for  each  share,  on  which 
said  loan  is  made,  and  shall  also  promptly 
pay  the  monthly  interest  on  said  loan  and 
the  premiums  so  bid  by  him  .monthly,  and 
shall  comply  with  the  laws  of  said  associa- 
tion, then  this  conveyance  shall  be  null  and 
void,  otherwise  to  remain  in  full  force  and 
effect,"  subject  to  foreclosure  as  provided 
therein.  On  the  15th  day  of  September,  1892, 
said  Linsky  having  made  default  in  the  pay- 
ment of  the  installments  on  his  stock,  inter- 
est, premium  and  fines,  for  more  than  three 
months,  and  never  havine  filed  an  applica- 
tion  for  the  withdrawal  of  his  shares  oi  stock, 
after  he  had  been  paying  thereon,  two  years- 
or  at  any  other  time,  the  association,  by  res- 
olution duly  adopted,  declared  the  said  forty 
shares  of  stock  oi  said  Linsky  forfeited  to  the 
remaining  stockholders  of  said  association, 
and  the  same  was  passed  to  the  credit  of  the 
loan  fund  of  the  association. 

From  what  has  been  said,  it  appears,  then, 
that  the  association  was  duly  organized,  un- 
der a  charter  obtained  under  the  general  law 
of  the  state  for  that  purpose ;  that  the  statute 
under  which  it  was  organized  authorized  it 
to  make  all  needful  by*  laws  for  the  transac- 
tion of  its  business,  and  to  compel  payment 
and  compliance  with  the  by-laws  which  pro- 
vided for  the  forfeiture  of  the  stock  of  its 
shareholders,  if  they  failed  for  three  months 
to  pay  the  stipulated  contributions  to  the  as- 
sociation, as  provided  by  the  by- laws  and  the 
contract  of  the  borrower ;  that  Linsky  agreed 
to  abide  by  these  niles  and  regulations,  and 
agreed  that  they  should  be  a  part  of  his 
contract  of  loan :  that  he  executed  his  note 
and  mortgage,  and  agreed  therein,  that  if  he 
failed  to  comply  with  the  terms  of  his  con- 
tract, his  stock  should  be  forfeited  to  the  as- 
sociation ;  that  he  did  make  default :  and  that 
the  association,  in  accordance  ^ith  its  by- 
laws, declared  his  stock  forfeited.  The  pol- 
icy of  the  law  favored  the  forfeiture,  the  stat- 
ute authorized  it,  the  rules  of  the  association 
and  contract  of  the  parties  provided  for  it, 
and  the  association  declared  it,  in  accordance 
with  the  terms  of  the  contract  and  by-laws. 


In  Robertson  v.  American  Homestead  Asso.,  10 
Md.  397, 65  Am.  Dec.  146,  the  court  in  promulgating 
a  rule  to  ascertain  the  amount  which  the  associa- 
tion would  be  entitled  to  on  selling  the  mortgaged 
lands  in  foreclosure  proceedings  states  that  from 
the  sum  of  the  items  which  were  to  be  paid  the 
amount  already  paid  must  be  deducted.  And  that 
rule  was  subsequently  applied  in  McCahan  v.  Co- 
lumbian Bldg.  Asso.  of  Bast  Baltimore,  No.  2, 40  Md. 
226. 

In  Moeley  v.  Baker.  6  Hare,  87. 12  Jur.  551, 17  L.  J. 
Ch.  257.  affirmed  in  1  Hall  &  T.  901, 3  De  G.  M.  &  G. 
1082, 18  L.  J.  Ch.  457, 13  Jur.  817.  which  was  a  bill  to 
redeem  from  the  mortgage,  it  was  held  that  per- 
mission to  redeem  should  be  granted  only  upon 
payment  of  all  future  subscriptions  upon  the 
shares  until  the  dissolution  of  the  society,  the 
prol)able  duration  of  which  was  to  be  ascertained 
by  calculation,  and  the  future  payments  to  be 
treated  as  if  immediately  due. 

Upon  construction  of  the  rule  of  the  society  in 
that  case  the  court  in  Smith  v.  Pilkington,  1  De  G. 
F.  &  J.  120,  4  Jur.  N.  S.  58,  29  N.  J.  Ch.  227,  held  that 
when  a  member  comes  to  redeem  his  mortgage  the 
account  is  to  be  taken,  not  of  what  is  then  due,  but 
of  the  sums  originally  secured  by  the  mortgage. 
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We  find  thus  erected,  Hgainst  our  declaring 
this  forfeiture  unconscionable  and  inequita- 
ble, as  we  are  asked  to  do  in  this  bill,  a  bar- 
rier so  bigh,  we  are  unable  to  surmount  it 
The  appellant  is  entitled  to  the  full  amount 
of  its  said  loan,  principal  and  interest,  ac- 
cording to  the  terms  of  the  contract,  from  the 
time  said  Linsky  ceased  to  pay  the  same  there- 
on, without  any  abatement  for  the  value  of 
the  stock  forfeited ;  and  if  the  same  is  not 
promptly  paid,  in  redemption  of  its  said 
mortgage  by  the  complainant  in  the  cross- 
bill, or  by  the  complainant  in  the  original 
bill,— the  complainant  having  submitted  it- 
self to  the  authority  of  the  court  to  that  end,  — 
it  is  entitled  to  a  decree  of  foreclosure  of  its 
said  mortgage,  and  to  a  sale  of  the  real  prop- 
erty therein  described,  for  the  payment  of 
its  said  debt  and  interest.  The  complainant 
in  the  cross- bill  is  entitled  to  redeem  the 
mortgages  of  the  appellant,  and  of  the  An- 


niston  Loan  &  Trust  Company,  by  payinsr 
the  amounts  that  may  be  ascertained  to  be  due 
thereon,  respectively,  within  a  short  time  to 
be  specified  by  the  court ;  and,  in  default  of 
such  redemption  by  him,  then,  the  complain- 
ant in  the  original  bill,  the  Anniston  Loan 
&  Trust  Company,  is  entitled  to  redeem  the 
mortgage  of  the  defendant, —  the  Southern 
Building  &  Loan  Association — by  paying  the 
full  amount  due  thereon,  principal  and  inter- 
est, without  abatement  for  alleged  payments 
thereon,  and  in  that  case,  the  decree  of  the 
court  foreclosing  its  own  mortgage,  and  that 
of  said  association,  so  redeemed  by  it,  and  to 
a  sale  of  the  real  estate  in  said  mortgages 
mentioned,  for  the  payment  of  its  own  debt 
and  that  of  said  association  which  it  has 
paid. 

The  decree  of  the  court  below  u  ret^ted  and 
the  cause  remanded  for  further  proceedings 
in  conformity  with  the  above  directions. 


SOUTH  CAROLINA  SUPREME  COURT. 


Qeorge  Lamb  BU18T.  Receiver,  etc.,  of 
Assistance  Building  &  Loan  Association, 
Respt., 

f>. 
Daniel  BRYAN,  Appt. 


(. 


...^.c ) 


1.  The  appointment  of  a  receiver  for  a 
Iwiildtng  and  loan  association  termi- 
nates the  contract  of  a  shareholder  who  is  bIbo 
«  borrower  and  has  (riven  a  mortgage  to  secure 
the  loan  so  that  he  is  not  liable  for  the  monthly 
dues  acx^ruing  after  such  appointment. 

8*  The  monthly  payments  for  snbscrip- 
tiiMBS  to  the  shares  of  a  building  and 
loan  association  which  have  been  pledged 
as  collateral  security  for  a  loan  secured  by 
mortgajre,  in  which  interest  and  dues  are  con- 
solidated, should  be  applied  upon  the  mort- 
gage in  determining  whether  that  has  been  paid 
when  the  association  is  In  the  hands  of  a  re- 
ceiver. 


(April  16, 1895.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Common  Pleas  Circuit  Court  for 
Charleston  County  in  favor  of  plaintiff  in  an 
action  brought  to  foreclose  a  mortgage.  lie- 
versed. 

The  complaint  in  the  action  was  as  follows: 
"The  plaintiff,  George  Lamb  Buist,  as  re- 
ceiver of  Assistance  Building  and  Loan  As- 
sociation, a  body  corporate  under  the  laws 
of  said  state,  complaining  of  the  above-named 
defendant,  Daniel  Bryan,  alleges:  (1)  That 
heretofore,  to  wit,  on  or  about  the  9th  day  of 
September,  1892,  in  a  certain  cause  depend- 
ing in  the  court  of  common  pleas  for  Charles- 
ton county,  said  state,  entitled  •£.  M. 
Moreland  v.  Assistance  Building  and  Loan 
Association,'  the  plaintiff,  George  Lamb 
Buist,  was  duly  aopointed  receiver  of  the  said 
Assistance  Building  and  Loan  Association, 
and  by  said  court  authorized  and  empowered 


and  then  credit  is  to  be  given  to  the  mortgaffor  for 
tbe  proper  proportion  of  the  profits  and  for  the 
pajrments  which  he  may  have  made  in  respect  to 
tbe  monthly  subscriptions. 

In  Georjrla  the  rules  of  the  society  provide  that 
to  redeem  a  mortgafrethe  mortgagor  must  pay 
such  an  amount  as  will  at  the  rate  at  which  funds 
are  selling  at  the  time,  produce  the  same  monthly 
Interest  as  the  stoclcholder  had  been  paying,  and 
tbe  court  held  that  upon  foreclosure  the  society 
was  entitled  to  retain  an  equal  amount.  Richards 
V.  Bibb  County  Loan  Asso.  24  Ga.  196. 

A  member  may  prevent  the  company  from 
throwing  the  funds  of  the  series  to  which  he  be- 
longs into  the  common  funds  of  the  association, 
mod  may  compel  their  application  to  the  payment 
of  his  loan.  SuUivan  v.  Jackson  Bldg.  &  Loan 
A»o.  70  Miss.  04. 

Under  that  conception  of  an  association  if  the 
advance  is  returned  the  stock  is  released  from  the 
lien  of  tbe  association  and  the  owner  thereafter 
has  all  the  rlghta  of  other  members  of  the  asso- 
ciation. 

When  the  society  has  foreclosed  its  mortgage 
and  made  the  amount  out  of  the  mortgaged  prem- 
29  L.  R.  A. 


ises,  the  mortgagor's  stock  is  released  from  the 
pledge,  and  he  holds  it  as  though  he  had  never  gut- 
ten  any  advance  on  it.  Ocmulgee  Bldg.  &  Loan 
Asso.  V.  Thomson,  5S  Ga.  427. 

Where  there  is  a  pro\ision  for  the  crediting  of 
payments  of  dues  upon  the  borrower's  giving  no- 
tice of  withdrawal,  he  cannot  have  such  credit 
upon  foreclosure  of  his  mortgage  because  he  will 
receive  the  benefit  of  his  installments  upon  the 
winding  up  of  the  association  in  the  increased 
value  of  his  shares.  People's  Bldg.  &  Loan  Asso. 
of  Harrison  v.  Furey,  47  N.  J.  Eq.  410. 

Rule  under  changed  conception  of  loan  association. 

Where  the  old  rule  was  observed  the  advanccfi 
memt)er  received  on  foreclosure  the  benefit  of 
his  payments  by  having  to  pay  simply  the  dues 
that  were  yet  to  accrue  under  his  contract. 

Thus  it  is  made  to  seem  that  tbe  scheme  of  the 
English  societies  contemplates  the  allowance  of 
payments  already  made.  Matterson  v.  Eldertlelrl, 
L.  R.  4  Ch.  207,  20  L.  T.  N.  8.  503,  17  Week.  Rep.  422. 

In  tbe  earlier  Pennsylvania  cases  in  which  the  as- 
sociations were  operating  without  tbe  protection  of 
a  statute  the  advance  was  treated  as  a  mere  loan 
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to  take  charji^e  of  all  and  singular  the  assets 
of  said  corporation,  and  to  bring  all  actions 
of  any  kind  and  description  necessary  for 
winding  up  the  .affairs  of  said  association, 
and  protecting  the  interests  of  the  stockhold- 
ers thereof ;  that  the  said  Geor^re  Lamb  Buist 
duly  entered  upon  the  discharge  of  his  duty 
as  such  receiver,  having  qualified  as  required 
by  said  order,  and  ever  since  has  been,  and 
is  now,  the  duly  appointed  receiver  of  said 
Assistance  Building  and  Loan  Association. 
(2)  That  the  said  Assistance  Building  and 
Loan  Association  is  a  corporation  organized 
under  the  laws  of  this  state,  and  was  at  the 
tiihes  hereinafter  mentioned  such,  doing 
business  at  Charleston,  in  said  state.  (8) 
That  heretofore,  to  wit,  on  or  about  the  7th 
day  of  November,  A.  D.  1883,  the  defendant, 
Daniel  Bryan,  duly  made,  executed,  and  de- 
livered his  bond  or  obligation  in  writing 
under  seal,  in  the  full  and  just  sum  of 
twenty-eight  hundred  dollars,  wherein  and 
whereby  it  was  recited  that  whereas  the 
above-bound  Daniel  Bryan  having  bid  in  an 
advance  stock  of  fourteen  hundreof  dollars  on 
seven  (7)  shares  of  the  said  association  held 
by  the  said  Daniel  Bryan  as  a  stockholder 
therein,  and,  as  collateral  security,  has  as- 
signed to  the  said  association  the  said  shares, 
and  has  received  for  such  advances  in  casli 
the  sum  of  eight  hundred  and  forty  dollars, 
and  that  it  is  contemplated  that  the  said  as- 
sociation shall  wind  up  when  the  funds  and 
assets  of  the  same  have  so  accumulated  as  to 
enable  each  stockholder  and  member  thereof, 
upon  a  fair  division,  to  be  paid  or  receive 
two  hundred  dollars  of  property  or  assets  on 
each  and  every  share  held  by  him  or  her ;  the 
said  bond  being  conditioned  that  'if  the  said 
Daniel  Bryan,  his  heirs,  executors,  or  ad- 
ministrators, shall  and  do  well  and  truly 
pay  or  cause  to  be  paid  unto  the  above-named 
Assistance  Building  and  Loan  Association 
the  monthly  sum  of  fourteen  dollars,  of 
which  the  sum  of  seven  dollars  per  month  is 
for  subscriptions  to  the  said  shares,  and  the 
sum  of  seven  dollars  per  month  is  for  interest 
on  the  said  sum  actually  paid  over  to  said 


Daniel  Bryan,  to  be  paid  before  the  seventh 
of  each  and  every  month  until  the  said  asso- 
ciation shall  wind  up  and  determine,  and 
upon  such  winding  up  or  determination  shall 
transfer  and  surrender  the  said  seven  (7) 
shares  to  the  said  association,  in  satisfaction 
of  the  advance  aforesaid,  and  shall  stand  to 
and  abide  by  the  constitution,  rules,  and 
regulations  of  said  association,  then  the 
above  obligation  to  be  void  and  of  none  ef- 
fect, or  else  to  remain  in  full  force  and 
virtue :  ,  Provided,  that  this  contract  shall  not 
be  construed  in  any  manner  to  provide  for 
more  than  the  highest  rate  of  interest  allowed 
by  law  for  the  use  of  any  sum  actually  ob- 
tained from  said  association. '  (4)  That  on 
the  7th  day  of  November,  1888,  to  secure  the 
performance  of  the  conditions  of  said  bond 
or  obligation,  the  defendant,  Daniel  Bryan, 
dulv  made,  executed,  and  delivered  to  the 
said  Assistance  Building  and  Loan  Associa- 
tion his  deed,  and  thereby  conveyed,  by  way 
of  mortgage,  to  the  said  Assistance  Building 
and  Loan  Association,  its  successors  and  as- 
signs, the  following  lands  and  tenements,  in 
the  county  of  Charleston  and  state  aforesaid, 
to  wit :  *A11  that  lot,  piece,  or  parcel  of 
land  situate,  lying,  and  being  on  the  north 
side  of  Lee  street,  one  door  east  of  Meeting 
street,  in  Ward  No.  7  [now  No.  9]  of  the  city 
of  Charleston  and  state  aforesaid,  measuring 
and  containing  in  front  on  Lee  street  forty 
(40)  feet,  and  in  depth  fifty  (50)  feet,  abut- 
ting and  bounding  north  on  lands  of , 

east  on  lands  now  or  late  of  John  W.  O'Brien, 
south  on  Lee  street,  and  west  on  lands  of  the 
said  Eugenia  O.  Kobinson,  which  said  lot  of 
land  is  part  of  the  lot  marked  No.  68  of 
Hume's  plat,  dated  12th  December,  1872, 
of  the  Blake  lands,  and  conveyed  to  me  by 
Eugenia  O.  Robinson  by  deed  dated  7th  Oc- 
tober, 1881 ;  recorded  in  Book  K.  No.  18, 
page  147,  R.  M.  C.  Office  for  Charleston 
county.*     (5)    That  on   the   day   of 


188-,  the  said  mortgage  was  delivered 
to  the  register  of  mesne  conveyances  of  said 
county,  to  be  by  him  entered  on  record,  and 
was  on  said  date  recorded  in  Book  Q.  No.  18, 


and  the  account  was  made  up  accordingly  as  shown 
by  the  authorities  cited  eupra.  These  decisions  have 
had  more  or  leas  effect  in  griving  the  transaction 
the  character  of  a  loan  in  that  state.  And  in  other 
states  also  it  has  been  given  that  effect  and  the  ac- 
count stated  on  that  basis. 

All  payments  made  under  the  constitution  and 
laws  of  the  building  association  must  be  regarded 
as  payments  on  account  of  loans  made  to  the  stock- 
holders.   Building  Asso.  v.  Timmins,  3  Phila.  200. 

The  borrower  is  entitled  to  apply  his  stock  as  a 
credit  on  his  mortgage.  Building  Asso.  v.  Rood,  2 
Kulp,  248. 

The  mortgagor  may  direct  the  payments  to  be 
applied  upon  the  mortgage.  Building  Asso.  v. 
Taylor,  13  W.  N.  C.  13. 

In  Tilley  v.  American  BIdg.  &  Loan  Asso.,  52 
Fed.  Rep.  618.  which  was  a  bill  to  cancel  the  mort- 
gage, the  court  directed  the  interest  paid  to  be  de- 
ducted and  the  mortgage  foreclosed  for  the  t)al- 
ance. 

A  mortgagee  may  apply  the  value  of  his  stock  in 
reduction  of  the  claim  of  the  association  upon  the 
assets  arising  from  the  sale  of  real  estate  under  a 
security  given  to  the  association.  Early's  App.  80 
Pa.  411. 
29L.R.A. 


The  association  is  only  entitled  to  the  amount 
loaned  with  interest  from  which  is  to  be  deducted 
the  sums  paid  as  dues.  Banner  v.  Oreenstxiro 
Bldg.  &  Loan  Asso.  78  N.  C.  188. 

In  Clarksville  Bldg.  &  Loan  Asso.  v.  Stephens.  96 
N.  J.  Bq.  35U  the  court  in  foreclosure  proceedings 
appropriated  the  stock  payments  which  had  been 
made  to  the  satisfaction  of  the  indebtedness  to  the 
association. 

In  Hekelnkaemper  v.  German  Bldg.  &  8a v.  Asso. 
of  Atchison,  22  Kan.  540.  the  lower  court  ignored 
the  premium  bid  and  gave  Judgment  for  the  actual 
amount  of  the  loan  without  allowing  the  amounts 
that  had  been  paid,  and  the  supreme  court  held 
that  there  was  no  error  of  which  the  borrower 
could  complain. 

When  a  member  not  in  default  seeks  to  redeem 
his  mortgage,  the  amount  to  be  discharged  is  the 
principal  sum  loaned.  Toward  payment  of  this 
the  mort^raoror  may  properl}'  apply  the  gross 
amount  of  all  sums  paid  as  monthly  dues,  comput- 
ing the  same  as  the  amount  may  be  at  the  time  of 
the  adjustment.  But  upon  such  sums  no  interest 
can  be  claimed,  nor  can  they  be  required  to  be  ap- 
plied as  of  the  time  when  received.  They  are  not 
payments  originally  required  nor  stipulated  to 
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page  270.  (6)  That  the  said  Daniel  Bryan 
has  failed  to  pay  the  monthly  installments 
due,  respectively,  as  follows,  to.  wit :  On 
the  7th  day  of  May,  1802,  known  as  the  one 
hundred  and  fifth  installment;  and  install- 
ment due  on  the  7fch  day  of  June,  1892,  known 
as  the  one  hundred  and  sixth  installment ;  and 
the  installment  due  on  the  7th  of  July,  1892, 
known  as  the  one  hundred  and  seventh  in- 
stallment ;  and  the  installment  due  on  the  7th 
day  of  August,  1892,  known  as  the  one  hun- 
dred and  eighth  installment ;  and  the  install- 
ment due  on  the  7th  day  of  September,  1892, 
known  as  the  one  hundred  and  ninth  install- 
ment. And  that  each  and  al  I  of  said  monthly 
dues  or  installments  have  been  due  for  more 
than  the  space  of  three  months.  And  that  the 
said  Daniel  Bryan  has  neglected  and  refused 
to  pay  the  same,  whereby  the  condition  of 
said  bond  has  been  broken,  and  this  plain- 
tiff, suing  as  receiver  of  said  Assistance 
Building  and  Loan  Association,  is  entitled 
to  have  a  foreclosure  of  said  mortgage  decreed 
by  this  honorable  court,  and  judgment  and 
execution  for  any  deficiency.  Wherefore  the 
plaintiff  demands  judgment:  First.  That 
the  liability  of  the  said  defendant,  Daniel 
Bryan,  under  and  by  virtue  of  the  said  bond 
or  obligation,  be  determined  by  this  honor- 
able court,  and  the  amount  thereof  fixed  and 
ascertained.  Second.  That  upon  the  liabil- 
ity of  the  defendant  therein  bein^  so  deter- 
mined and  ascertained,  that  a  foreclosure  of 
the  said  mortgage  be  decreed,  and  that  the 
property  therein  described  be  sold,  and  the 
proceeds  apolied — First,  to  the  payment  of 
the  costs  and  expenses  of  these  proceedings ; 
next,  to  the  payment  of  any  taxes  which  may 
be  liens  on  the  said  premises ;  and  then  to  the 
payment  of  whatever  sum  of  money  may  then 
be  due  upon  the  said  bond  and  mortgage  so 
held  by  this  plaintiff.  Third.  That  the  de- 
fendant, Daniel  Bryan,  may  be  adjudged  to 
pay  any  deficiency  which  may  exist  after 
applying  all  of  such  sales  moneys  as  herein- 
before prayed  for,  and  that  the  plaintiff  have 
leave  to  enter  judgment  and  issue  execution 
against  the  said  defendant,  Daniel   Bryan, 


therefor.  Fourth.  Thai  the  defendant,  Dan- 
iel Bryan,  and  all  persons  claiming  under 
him  subsequent  to  the  commencement  of  this 
action,  may  be  barred  and  foreclosed  of  all 
equity  of  redemption  or  other  interest  in 
the  said  mortgaged  premises.  Fifth.  That 
the  plaintiff  may  have  such  other  and  further 
relief  as  the  nature  of  his  case  may  demand 
and  to  this  honorable  court  seem  meet. " 

Defendant  answered,  alleging  a  defalcation 
by  the  treasurer,  insolvency  of  the  associa- 
tion and  concealment  by  the  directors,  and 
stating  that  a  suit  was  pending  by  the  plain- 
tiff herein  against  the  directors  of  the  in- 
solvent association,  to  replace  the  funds  lost 
through  their  negligence  and  mismanage-, 
ment,  and  that  the  bringing  of  the  present 
suit  before  the  determination  of  the  suit 
a^inst  such  directors  was  premature.  Plain- 
tiff demurred  to  the  above  allegations  of  the 
answer. 

Upon  the  hearing  defendant  interposed  an 
oral  demurrer  to  the  complaint,  upon  the 
ground  that  it  did  not  state  facts  constituting 
a  cause  of  action.  This  demurrer  was  over- 
ruled, and  an  order  entered  sustaining  plain- 
tiff's demurrer  as  to  the  above  allegations  of 
the  answer,  and  overruling  it  as  to  the  rest. 
Defendant  appealed,  and  filed  the  follow- 
ing exceptions :  **  (1)  Because  the  complaint 
herein  did  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action,  and  the  circuit  judge 
erred  in  overruling  defendant's  demurrer  in- 
terposed upon  that  ground.  (2)  Because,  in 
overruling  the  demurrer  to  the  complaint, 
his  honor  in  effect  ruled  that  a  receiver  of 
an  insolvent  building  and  loan  association, 
which  has  run  the  period  of  its  natural  life, 
can  sue  the  borrowing  members  of  said  as- 
sociation for  further  payments,  notwithstand- 
ing the  fact  that  the  association  has  ceased 
to  be  in  operation,  and  no  equivalent  collec- 
tions are  made  from  the  nonborrowing  mem- 
bers of  said  association.  (8)  Because  to 
allow  the  collections  sued  for  in  the  com- 
plaint is  to  authorize  the  collection  of  an 
extortionate  and  usurious  rate  of  interest. 
(4)  Because  his  honor  erred  in  sustaining  the 


be  made  as  payments  toward  any  loan.  Barker  v. 
Bigelow,  15Gray.  lao. 

It  is  Impossible  for  the  society  to  say  that  the  io- 
etallments  as  received  from  time  to  time  are  not 
a8crfl>ed  as  payments  to  the  advance.  Brownlie  v. 
Russell,  8  App.  Cas.  28&,  48  L.  T.  N.  S.  881,  47  J.  P. 
757. 

In  estimating  the  amount  due  by  a  deceased 
borrowlnir  member  of  an  assoolatiou,  he  should  be 
credited  with  the  Mrltbdrawal  value  and  not  the 
estimated  value  of  the  shares.  Hensel  v.  Inter- 
national Bldg.  &  Loan  Asso.  (Tex.)  20  S.  W.  Rep.  116. 

But  a  borrower  cannot  at  the  same  time  treat 
his  payments  as  payments  on  stock  and  payments 
on  loans,  although  his  payments  on  stock,  if  per- 
severed in  and  if  the  association  Is  successfully 
wound  up,  may  ultimately  pay  off  bis  mortgagre. 
He  cannot  make  his  payments  perform  a  double 
oflSce  at  one  and  the  same  time.  He  cannot  pay 
•  two  debts  with  the  same  money,  and  if  when  he  is 
6ued  for  the  loan  he  chooses  to  abandon  the  stock 
and  insist  upon  the  payments  which  he  has  made 
upon  it  being  applied  to  his  loan,  he  has  a  right  to 
do  so.  Up  to  that  time  what  he  has  paid  upon  the 
stock  must  be  taken  to  have  been  paid  upon  stock 
and  nothing  else.  Now  that  he  has  determined  to 
29  L.  R.  A.  9 


abandon  his  stock  and  apply  it  to  the  mortgage,  he 
cannot  claim  that  the  payments  on  stock  were  at 
tbat  time  really  payments  on  the  mortgage  Just  as 
if  he  had  never  owned  any  stock.  The  effect  of 
that  would  be  to  say  that  a  borrowing  member 
may  own  stock  without  paying  anythhsg  for  it. 
He  has  no  right  to  claim  that  the  dues  paid  upon 
the  stock  shall  be  credited  to  him  against  the 
mortgage  as  of  tbe  date  when  these  payments  were 
made,  precisely  as  if  he  had  never  owned  any  stock 
and  had  never  incurred  any  obligation  for  the  un- 
paid installments  due  upon  it.  Hazel  Loan  & 
Bldg.  Asso.  V.  Groesbeck,  17  Phila.  242. 

RiOht  to  a  credit  of  profits. 

Under  the  original  scheme  of  such  associations 
the  advanced  member  was  not  entitled  to  share  in 
the  profits  of  the  enterprise  except  so  far  as  they 
operated  to  bring  the  stock  to  maturity  before  the 
estimated  time.  So  that  If  he  defaulted  or  sought 
to  redeem  before  that  time  profits  were  not  taken 
Into  his  account.  But  where  the  association  had 
appropriated  a  certain  part  of  the  profits  for  the 
benefit  of  withdrawing  members  a  member  seeking 
to  redeem  his  mortgage  was  regarded  as  in  the  po- 
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demurrer  to  the  answer,  so  far  as  it  applies 
to  the  allegations  in  the  twelfth  and  thir- 
teenth paragraphs  of  said  answer.  (The  al- 
legations set  out  above.) 

MeMTS.  Fitssimons  &  Moffett  and  R.  G* 
O'Neale,  for  appellant: 

The  complaint  does  not  state  a  cause  of  ac- 
tion because  it  seeks  to  liquidate  the  affairs  of 
an  insolvent  corporation  by  continuing  its 
operation  under  its  charter  and  by-laws,  and 
by  extending  the  liability  of  one  class  of  stock- 
holders and  limiting  that  of  another. 

Re  Asttigned  Estate  of  Nat.  8a v.  Loan  <Sh 
Bldg.  Asm.  9  W.  N.C.  79;Endlich,  Bldg.  Asso. 
§  485;  [x>w  Street  Bldg.  Asso.  No.  6  v.  Zueker, 
48  Md.  448;  Windsor  v.  Bandel,  40  Md.  172. 

The  complaint  does  not  state  a  cause  of  ac- 
tion, because  the  allegations  show  payment 
in  full,  principal  and  interest,  of  the  amount 
borrow«i. 

To  enforce  the  collections  sued  for  would 
be  in  violation  of  the  statute  against  usury. 

Hardin  v.  Trimmier,  27  8.  C.  110;  Carolina 
Sat.  Bank  v.  Parrott,  30  8.  C.  61. 

All  payments  made,  by  whatever  name 
called,  must  be  credited  on  the  bond. 

Mechanics  &  Farmers  Bldg.  cfe  Loan  Asso. 
V.  Ihrsey,  16  S.  C.  468;  Columbia  Bldg.  <fe 
Loan  Asso.  v.  Bollinger,  12  Rich.  Eq.  124,  78 
Am.  Dec.  468;  Thompson  v.  OiUison,  28  8.  C. 
542. 

The  so-called  "  stock  payments"  are  noth- 
ing more  than  partial  payments  upon  the  loan 
made  to  the  borrower. 

Rowland  v.  Old  Dominion  Bldg  d  Loan 
Asso.  115  N.  C.  825;  Overby  v.  Fayetteville 
Bldg.  &  Loan  Asso.  81  N.  C.  56;  Mills  v.  Salis- 
bury Bldg.  &  Loan  Asso.  75  N.  C.  292;  Nortfi 
America  Bldg.  Asso.  v.  Sutton,  35  Pa.  463,  78 
Am.  Dec.  849;  Hbskins  v.  Mechanics  Bldg.  it 
Loan  Asso.  84  N.  C.  888;  Endlich,  Bldg. 
Asso.  §  496,  note  2,  §  501,  p.  502;  Low  Street 
Bldg.  Asso.  No.  6  v.  Zucker,  supra;  Petej^ 
Bldg.  Asso.  No.  5  of  Baltimore  v.  Jaeeksch, 
51  Md.  198. 

Mr.  H.  E.  Young,  also  for  appellants: 

The  borrowing  member  of  the  association  is 


to  be  charged  only  with  the  amount  he  has  ac- 
tually received  with  legal  interest  and  cred- 
ited with  all  his  payments  upon  stock  and  in- 
terest upon  the  principle  of  partial  pay- 
ments. 

Cook  V.  Kent,  105  Mass.  254;  Bowker  v.  MiU 
River  Loan  Fund  Asso.  7  Allen,  100;  Windsor 
V.  Bandel,  40  Md.  172;  Low  Street  Bldg. 
Asso.  No.  6  V.  Zucker,  48  Md.  448;  Pe- 
ters' Bldg.  Asso.  No.  5  of  Baltimore  v.  Ja- 
eeksch, 51  Md.  198;  1  Endlich.  Bldg.  Asso. 
§  498;  City  Loan  db  Bldg.  Asso.  of  Augusta  v. 
Goodrich,  48  Ga.  445;  Goodrich  v.  City  Loan 
<Si  Bldg.  Asso.  of  Augusta,  54  Ga.  98;  Thomson 
V.  Ocmulgee  Bldg.  dk  Loan  Asso.  56  €te.  850;. 
Gason  v.  Seldner,  77  Va.  298;  Brownlie  v.  Rus- 
seU,  8  App.  Cas.  248;  Tosfi  v.  North  British 
Bldg.  Soc.  <t  Liquidator,  11  App.  Gas.  496. 

He  cannot  be  made  responsible  for  any  lossea 
unless  there  is  a  special  rule  of  the  association 
making  him  liable  for  them. 

Rosenberg  v.  Northumberland  Mdg.  Soc.  L. 
R.  22  Q.  B.  Div.  375;  Wilson  v.  Miles  Platting 
Bldg.  Soc.  Id.  381.  note;  Bradbury  v.  Wild 
[1895]  1  Ch.  888;  1  Endlich.  Bldg.  Asso.  §496. 
note  1. 

Messrs.  Mordecai  &  Gadsen  and  B» 
H«  Rutledgre*  for  respondent: 

The  borrower  must  return  to  the  associa- 
tion the  sum  he  has  actually  received,  with  in- 
terest from  the  time  he  received  it,  and  must 
be  credited  with  such  sums  as  he  has  paid  in 
excess  of  the  interest  but  not  credited  with 
dues  paid  on  his  stock,  nor  with  fines.  The 
net  balance  thus  found  due  is  his  debt  to  the 
association. 

Strohen  v.  Franklin  Sav.  Fund  dt  Loan 
Asso.  115  Pa.  273;  Rogers  v.  Hargo,  92  Tenn. 
35;  Rowland  v.  Old  Dominion  Bldg,  dt  Loan 
Asso.  115  N.  C.  825;  Towle  v.  American  Bldg. 
Loan  db  Invest.  Asso.  61  Fed.  Rep.  446. 

Gary,  </.,  delivered  the  opinion  of  the 
court: 

This  is  an  appeal  from  an  order  of  the 
circuit  judge  overruling  a  demurrer  to  the 
complaint  on  the  ground  that  it  did  not  state 
facts  sufficient  to  constitute  a  cause  of  action. 


sition  of  a  witbdrawing  member  and  given  tbe 
benefit  of  this  appropriation. 

The  borrower  is  no  longer  entitled  to  share  in  the 
profits  of  tbe  association.  White  v.  Mechanics 
Bldg.  Fund  Asso.  22  Gratt.  283. 

In  Bowker  v.Mill  River  Loan  Fund  Asso.,  7  Allen, 
100,  it  was  held  that  the  relation  of  a  borrower  to 
the  association  was  simpiy  that  of  debtor  having 
no  interest  as  a  member,  or  share  in  its  profits. 

A  borrower  does  not  when  he  withdraws  money 
on  his  shares  retain  his  original  stock  with  a  right 
to  participate  in  the  profits  of  the  business.  In- 
stead of  conforming  to  the  regulations  and  con- 
tributing as  others  are  required  to  do,  he  puts  an 
end  to  his  relation  and  ceases  to  have  any  interest 
in  its  affairs,  and  by  his  voluntary  act  is  a  stock- 
holder no  longer.  Overby  v.  Fayetteville  Bldg.  & 
Loan  Asso.  81  N.  C.  56. 

A  defaulting  borrower  is  entitled  to  a  credit  of 
the  amount  actually  paid  on  his  mortgage,  but  not 
for  any  share  of  the  profits,  which  had  he  contin- 
ued to  the  end  he  might  have  been  entitled  to. 
Watkins  v.  Worklngmen's  Bldg.  &  Loan  Asso.  97 
Pa.  514;  Building  Asso.  v.  Morgan,  2  Kulp,  19. 

In  Falls  V.  United  States  8av.  Loan  &  Bldg.  Asso., 
24  L.  R.  A.  174,  97  Ala.  417,  the  court  in  determin- 
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ing  the  question  of  whether  or  not  tbe  contract 
was  usurious  found  that  the  borrower  was  not  a 
member  of  the  association  because  not  entitled  to 
a  share  of  tbe  profits  and  then  held  that  his  pay- 
ments upon  his  shares  each  year  amounted  to  a  re- 
duction of  his  Indebtedness  and  that  since  the  rate 
of  interest  remained  the  same,  the  contract  was 
usurious. 

In  asuit  to  redeem  the  plaintiflF  should  be  cred- 
ited as  a  present  debt  with  all  subscriptions  to  re- 
demption money  which  would  become  payable  by 
him,  assuming  the  association  to  continue  for  the 
whole  of  the  calculated  period,  and  should  receive 
credit  for  the  amount  of  bonus  payable  to  with- 
drawing members  at  the  date  of  notice.  Fleming 
V.  Self,  3  De  G.  M.  &  G.  907, 1  Jur.  N.  8. 26, 24  L.  J. 
Ch.29. 

A  member  who  wishes  to  redeem  his  mortgage 
may  have  a  credit  for  bonus  which  has  been  de- 
clared by  the  directors.    Archer  v.  Harrison,  7  De  • 
G.  M.  &  G.  404,  3  Jur.  N.  8. 104,  20  L.  J.  Cb.  227, 4  Jur. 
N.  8.  58. 

And  in  one  case  it  was  held  that  upon  foreclosure 
the  borrower  is  entitled  to  profits.  Ingoldby  v. 
Riley.  28  L.  T.  N.  8.  65. 

And  in  one  case  it  was  held  that  a  borrower  can- 
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The  complaint  and  the  exceptions  Nos.  1,  2, 
and  8  will  accompany  the  report  of  the  case. 
The  appellant  contends  that  the  complaint 
shows  upon  its  face  that  the  mortgage  has 
been  paid.  In  considering  this  question,  this 
court  must  determine  whether  the  monthly 
payments  for  subscriptions  to  the  shares  of 
stock  should  have  been  applied  upon  the 
mortgage.  The  authorities  upon  this  ques- 
tion are  by  no  means  harmonious.  The  ques- 
tion has  not  directly  been  decided  in  this 
state,  though  there  are  authorities  bearing 
upon  this  point.  The  authorities  in  our  state 
have,  however,  decided  two  questions :  (1) 
That  the  money  advanced  was  a  loan ;  (2) 
that  where  the  mortgage  is  to  secure  the 
monthly  payments  of  interest  and  dues,  and 
the  contract  is  declared  to  be  usurious,  the 
borrower  is  entitled  to  a  credit,  not  only  for 
the  amount  paid  as  interest,  but  also  for  the 
amount  paid  for  subscription  on  the  shares  of 
stock,  in  ascertaining  the  amount  due  on  the 
mortffage.  In  the  case  of  Columbia  Bldg.  <Cj 
Loan  Asm.  v.  Bollinger,  12  Rich.  Eq.  126,  78 
Am.  Dec.  468,  it  appears  that  in  December, 
1854,  Bollinger,  who  was  a  member  of  the  as- 
sociation and  holder  of  10  shares  of  the  capital 
stock,  bid  off  $2,000  of  the  funds  of  the  cor- 
poration at  the  premium  of  85  per  cent.  The 
contract,  in  the  beginning,  allowed  a  dis- 
count of  $700  on  an  advance  of  $1,300,  which 
was  called  a  purchase  of  $2,000  of  the  funds 
of  the  corporation.  This  sum  of  $2,000  and 
interest  of  6  per  cent  was  to  be  repaid,  in 
sums  of  $10,  at  the  end  of  each  month  suc- 
ceeding the  14th  of  December,  1854,  the  date 
of  the  bond  and  mortgage.     These  were  the 

Srovisions  of  the  bond.  Before  the  second 
[onday  of  December,  1854,  the  defendant 
had  made  32  monthly  payments,  amounting 
to  $820.  After  the  execution  of  the  bond  and 
mortgage,  the  monthly  payments  reouired 
by  the  condition  thereof  were  duly  maae  un- 
til November,  1856.  This  constituted  a  fur- 
ther sum  paid  of  $460.  The  actual  pavments 
on  the  loan  or  advance  amounted  to  $1,480. 
Bollinger  set  up  the  plea  of  usury,  which 
was  sustained.     Cliief  Justice  O'l^eal,    de- 


livering the  opinion  of  the  court,  after  recit- 
ing the  provision  of  the  usury  law  then  of 
force,  concludes  as  follows :  "  Under  this 
provision,  the  corporation  will  be  entitled 
to  recover  the  sum  actually  loaned,  deducting 
the  payments  made.  The  result  will  be  that 
$1,800  will  be  the  principal,  on  which  pay- 
ments to  the  amount  of  $1,480  have  been 
made ;  so  the  corporation  has  been  overpaid 
$180.  The  consequence  is  that  complainant's 
bill  must  be  dismissed.**  It  will  thus  be 
seen  that,  in  determining  the  amount  due 
under  the  mortgage,  the  association  was  re- 

3uired  to  deduct,  not  onl^  the  amount  of  the 
ues  paid  after  the  execution  of  the  mortgage, 
but  also  the  amount  of  those  paid  before  the 
execution  of  the  mortgage. 

In  the  case  of  Mechanics*  4b  Farmers*  Bldg, 
<fe  Loan  Asso.  v.  Dorsey,  15  S.  C.  462,  it  ap- 
pears that  in  1878  the  defendant  obtained  a 
loan  of  $1,000  from  the  said  company,  and. 
to  secure  this  loan,  gave  his  bond,  with 
mortgage  of  real  estate,  conditioned  to  pay 
to  the  association  monthly  the  sum  of  $17. 25, 
itemized  as  follows :  $5  for  monthly  sub- 
scription on  his  share ;  $5  for  interest  on  the 
sum  advanced  to  him,  at  the  rate  of  6  per 
cent  per  annum  ;  and  $7.25  for  the  monthly 
premium  which  he  contracted  to  give  for  the 
loan,— in  all,  $17.25.  He  obtained  this  sum 
at  public  sale,  agreeing  to  give  a  premium 
of  $1.45,  which  ^premium  was  to  be  paid 
monthly,  and  amounted  to  $7.25  for  five 
shares.  For  this  amount,  and  for  the  monthly 
interest,  as,  also,  the  monthly  subscription, 
on  his  five  shares,  he  gave  the  bond  and 
mortgage  above  mentioned ;  the  monthly 
payments,  as  therein  stated,  being  in  the 
aggregate  $17.25.  The  defendant  failed  to 
meet  his  bond,  and  suit  was  commenced 
to  foreclose  the  mortgage.  The  defendant 
pleaded  usury.  The  following  appears  in 
the  decree  of  the  circuit  judge,  which  was 
affirmed  on  appeal  to  the  supreme  court :  ^  It 
is  the  opinion  of  this  court  that  the  interest 
paid  to  the  association  plaintiff  by  the  de- 
fendant, John  Dorsey,  should  be  credited 
upon  the  dues  that  should  legally  have  been 


not  be  a  withdrawlngr  stockholder  so  ionff  as  his 
stock  is  held  in  pledge  by  the  aseociatloo.  Wad- 
liDffer  V.  Washlnirton  German  BIdflr.  &  Loan  Asso. 
lfi8PB.82S. 

Forfeilurt. 

Some  of  the  asBodations  for  the  purpose  of  en- 
forctaflr  a  compllanoe  with  the  shareholder's  con- 
tract provide  for  a  forfeiture  of  his  stock  in  case  of 
default.  Bince  the  member  fflves  no  security  to 
the  association  for  the  performance  of  his  contract 
some  such  provision  as  this  appears  to  be  neces- 
sary. When,  however,  the  member  has  his  share 
of  the  effects  of  the  association  advanced  to  him 
he  idves  security  for  the  payment  of  his  future 
dues  and  the  necessity  no  longer  exists  to  resort  to 
forfeiture  to  protect  the  association.  All  the  asso- 
ciation can  ask  is  that  the  member  shall  carry  out 
his  contract,  and  if  bis  security  is  ample  there  is  no 
occasion  for  forfeiture  and  there  would  seem  to  be 
notblnflr  to  Justify  it. 

The  cases  of  Southern  Bldo.  &  Loan  Asso.  v. 
AififiSTON  LoAir  &  T.  Co.  and  Randall  v.  Na- 
tional Bldo.  Loan  &  Protkcttve  Union  of  Min- 
neapolis (Neb.)  well  represent  the  argument  on 
the  different  sides  of  the  question.  In  the  former 
29  L.  R  A. 


I  the  court  says:    *The  policy  of  the  law  favored  the 

I  forfeiture,  the  statute  authorised  it,  the  rules  of 

I  the  association  and  contract  of  the  parties  provided 

for  it  and  the  association  declared  it  in  accordance 

I  with  the  terms  of  the  contract  and  by-laws.    We 

find  thus  erected  airainst  declarinfir  this  forfeiture 

unconscionable  and  Inequitable  ...  a  barrier  so 

nisrh  we  are  unable  to  surmount  it.** 

In  Randall  v.  National  Bldg.  Loan  &  Pro- 
TBcnvE  Union  of  Minneapolis,  supra^  the  ar- 
ticles of  the  association  provided  for  the  forfeiture 
of  stock  m  case  of  the  nonpayment  of  dues,  but 
the  court  says:  '*We  a«rree  that  equity  will  not  or- 
dinarily relieve  against  such  forfeitures,  and  this, 
rule  probably  extends  so  far  that  if  the  borrower 
had  not  been  a  borrower  and  her  stock  bad  been 
forfeited  for  delinquincy  in  assessments,  she  migrht 
not  have  the  aid  of  a  court  to  recover  for  past  pay- 
mentn;  but  the  principle  does  not  extend  so  far  as 
to  induce  a  court  to  enable  a  lender  to  recover  the 
face  of  the  debt  where  payments  have  been  made 
under  an  agreement  that  on  certain  conditions 
they  may  be  forfeited.'* 

The  court  then  continues:  ''If  A.  lend  to  B.  $1000 
payable  In  Installments  of  SIO  each— B.  agreeing, 
that,  if  he  fail  to  pay  any  installment  when  it  comes 
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collected  by  the  plaintiff,  to  wit,  $5.83  per 
month,  which  is  the  interest,  monthly,  on 
$1,000,  at  the  rate  of  seven  per  cent  per 
annum.  The  amount  in  interest,  install- 
ments, and  premium  paid  into  the  association 
plaintiff  from  January,  1878,  to  November, 
1879,  by  the  defendant,  John  Dorsey,  was 
$174,751  The  amount  to  which  the  associa- 
tion was  entitled  from  the  same  date  to  No- 
vember, 1879,  at  7  per  cent  per  annum,  was 
$134.09,  leaving  a  balance  of  $40.66  in  favor 
of  John  Dorsey.  It  is  therefore  ordered,  ad- 
judged, and  decreed  (1)  that  the  complaint 
be  dismissed  with  costs ;  (2)  that  the  balance 
of  $40.66  be  placed  to  the  credit  of  the 
defendant,  John  Dorsey,  on  the  books  of 
the  association  plaintiff,  who  shall  apply 
the  same,  at  the  rate  of  $5.83  monthly,  to 
the  satisfaction  of  the  defendant's  dues,  un- 
til the  said  amount  of  $40.66  shall  have 
been  exhausted."  The  complaint  in  that 
case  alleged  that  the  defendant,  at  the  time 
the  action  was  brought,  to  wit,  September, 
1879,  was  in  arrears  nine  months  of  subscrip- 
tion,' interest,  and  premium,  and  that  the 
principal  sum  was  therefore  due  also.  Chief 
Justice  Simpson,  delivering  the  opinion  of 
the  court  in  that  case,  says :  "  We  regard 
the  question  here  as  settled  by  the  case  of 
Columbia  Bldg.  &  Loan  Amo.  v.  Bollinger,  12 
Rich.  Eq.  124,  78  Am.  Dec.  463,  in  which 
a  very  learned  and  able  opinion  of  the  dis- 
tintruished  chancellor  on  the  circuit,  Clian- 
cellor  Carroll,  was  overruled  by  the  supreme 
court.  That  case  and  this  are  almost  identi- 
cal .  The  charters  of  the  two  companies  were 
nearly  the  same ;  the  by-laws  almost  exactly 
alike.  A  stockholder  in  that  company,  as 
in  this,  borrowed  in  advance  a  certain  sum 
of  money,  which  he  expected  would  ulti- 
mately be  his.  He  borrowed  at  public  bid- 
ding, as  in  this.  He  contracted  as  here,  by 
bond  and  mortgage,  to  pay  the  monthly  in- 
terest. The  premium,  instead  of  beingpaid 
monthly,  was  deducted  at  the  time  of  the 
contract.  This  was  paid  in  cash,  instead  of 
by  monthly  installments.  This  is  the  only 
difference  between  the  cases.     Is  this  a  dif- 


ference in  principle?  We  do  not  so  under- 
stand it.  The  court  in  that  case  held  the 
contract  usurious(;  Judge  O'Neal,  with  that 
strong  conviction  which  characterized  all  of 
his  opinions,  declaring  *that  there  was  no 
doubt  about  it ;'  and,  but  for  the  earnest  and 
able  decree  of  Chancellor  Carroll,  he  would 
not  have  thought  it  necessary  even  to  look 
into  the  authorities  on  the  subject.  The  argu- 
ment of  Chancellor  Carroll  and  the  opinion 
of  the  supreme  court  overruling  it  present 
the  two  opposing  views  on  this  subject.  The 
decree  of  Chanceilor  Carroll  is  based  upon  two 
prominent  grounds :  First.  That  the  dealing 
of  the  parties  was  a  transaction  between  part- 
ners, and  in  reference  to  partnership  funds, 
and  was  not  a  loan.  He  cited  Silver  v. 
Barnes,  6  Bing.  N.  C.  180,  and  several  Eng- 
lish authorities.  Second.  That  the  money 
advanced  to  Bollinger  was  but  that  which 
he  (Bollinger)  would  get  when  the  corpora- 
tion wound  up,  and  if  he  was  willing  to 
deduct  $300, — the  premium,— because  he  was 
getting  the  money  in  advance,  there  was 
nothing  illegal  in  this.  In  that  case,  as 
has  already  been  stated,  the  premium  was 
deducted  at  the  time  the  contract  was  made, 
instead  of  being  contracted  to  be  paid  in 
monthly  installments,  as  the  intertst  was  to 
be  paid.  The  chancellor  thought  that  in  this 
respect  it  was  like  a  party  agreeing?  to  take 
less  for  a  debt  than  the  amount  actually  due, 
and,  having  executed  the  contract,  he  could 
not  afterwards  dispute  or  repudiate  it.  These 
positions,  which  are  the  only  ones  that  can 
be  taken  with  any  plausibility  in  support  of 
such  a  contract,  after  full  consideration  by 
the  supreme  court,  were  overruled,  and  the 
contract  of  Bollinger  was  declared  usurious. 
We  are  bound  by  this  decision. "  In  the  case 
of  Thompson  v.  GiUison,  28  S.  C.  542.  the 
monthly  stock  payments  were  calculated  as 
payments  on  the  bond,  divesting  the  question 
of  usury. 

The  authorities  establish  the  following 
propositions:  (1)  That  the  appointment  of 
a  receiver  terminates  the  contract  with  the 
mortgagor  as  originally  contemplated.     (2) 


due,  all  payments  shall  be  forfeited— and  B.  pays 
ninety-nine  of  such  Installments  and  falls  to  pay 
the  one  hundredth,  would  any  court  In  Chrteteu- 
doro  permit  A.  to  recover  the  $1000?  It  is  just  such 
penalties  that  courts  of  equity  have  always  re- 
lieved against." 

The  courts  are  thus  far  quite  evenly  divided 
upon  the  question. 

A  borrowingr  member  of  a  loan  association  who 
has  forfeited  his  stock  for  nonpayment  of  dues 
cannot  refuse  to  pay  his  mortjraire  because  the 
valid  stock  outstandiuR  has  reached  maturity. 
Havinir  forfeited  his  stock  he  has  none  to  set  off 
afralnst  bis  indebtedness  on  the  mortgage,  and  that 
being  an  asset  of  the  association  it  is  entitled  to 
collect  it  to  the  full  amount.  Hatfield  v.  Hunting- 
ton nty  Bldg.  Loan  &  Sav.  Asso.  132  Ind.  149. 

If  the  scheme  contemplates  tbat  the  loan  should 
be  paid  by  the  stock  when  it  reaches  its  par  value 
the  borroi/er  is  not  entitled  to  have  money  paid  on 
the  stock  applied  on  a  loan  before  that  time,  and  if 
his  stock  is  forfeited  to  the  association  for  the  non- 
payment of  dues  according  to  the  rules  of  the  as- 
sociation, he  is  entitled  to  no  relief.  Freeman  v. 
Ottawa  Bldg.  Homestead  &  Sav.  Asso.  lU  III.  182. 

If  a  voluntary  association  forfeits  the  stock  and 
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proceeds  to  enforce  the  mortgage,  the  court  will 
treat  the  transaction  as  a  loan,  and  the  account  will 
be  made  up  by  charging  against  the  member  what 
he  borrowed,  with  interest  and  allowing  in  reduo- 
tion  the  amounts  which  he  has  paid  as  dues. 
Bechtold  v.  Brehm,  26  Pa.  289. 

A  forfeiture  of  the  stock  will  not  be  enforced 
and  if  the  amount  of  the  loan  is  obtained  from  a 
foreclosure  of  the  mortgage,  the  mortgagor  is  still 
a  stockholder  in  the  association,  with  all  the  rights 
which  his  stock  will  give  him  In  the  winding  up  of 
its  affairs.  Rowland  v.  Old  Dominion  Bldg.  ft 
Loan  Asso.  115  N.  C.  825. 

Under  the  Minnesota  statutes,  stock  cannot  \je 
forfeited  absolutely  to  the  company,  but  It  most 
be  sold  and  the  claim  of  the  association  satlsfled 
and  the  balance  returned  to  the  member.  Henkel 
V.  Pioneer  Sav.  &  Loan  Asso.  (Minn.)  «3  N.  W.  Rep. 
248. 

In  American  Homestead  Co.  v.  Linlgan.  46  La. 
Ann.  1118.  counsel  for  the  association  permitted  a 
credit  of  the  value  of  the  stock,  although  a  for- 
feiture was  at  first  claimed. 

Insolvency  or  abandonment  of  scheme. 
When  the  scheme  is  for  any  reason  abandoned  so 
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That  the  mortgagor,  who  is  also  a  sharehold- 
er, is  not  liable  for  monthly  dues  accruing 
after  the  appointment  of  a  receiver.  (8)  That 
upon  the  determination  of  his  contract  with 
the  association,  as  originally  contemplated, 
the  mortgagor  is  entitled  as  credits  on  his 
mortgage  both  for  the  amounts  paid  as  in- 
terest, and  also  as  dues  on  bis  shares  of  stock. 
(4)  That,  where  the  amounts  paid  by  the 
mortgagor  as  interest  and  dues  aggregate  a 
sum  equal  to  the  amount  the  mortgage  was 
given  to  secure,  a  complaint  for  foreclosure 
of  the  mortgage  will  not  be  sustained,  (b) 
That  if  the  association  goes  into  the  hands 
of  a  receiver  before  the  interest  on  the  amount 
actually  advanced,  at  the  rate  specified  in 
the  contract,  and  for  the  length  of  time  the 
contract  was  in  full  force  and  effect,  equals 
the  amount  of  the  premium,  then  the  amount 
due  under  the  mortgage  is  to  be  ascertained 
by  calculating  interest  on  the  amount  actu- 
ally advanced,  at  the  rate  agreed  upon,  for  the 
length  of  time  the  contract  remained  of  force 
as  originally  entered  into,  and  deducting 
from  such  amount  all  payments  of  interest 
and  dues ;  the  amount  paid  as  interest  and 
dues  not  to  bear  interest.  In  such  a  contract 
as  this  the  interest  would  be  calculated  at  the 
rate  of  10  per  cent  per  annum.  (6)  The  as- 
signment and  transfer  of  the  shares  of  stock  by 
the  mortgagor  as  collateral  security  for  the 
loan,  and  consolidatintr  the  interest  and  dues 


in  the  mortgage,  show  that  the  amount  paid 
monthly,  consisting  of  interest  and  dues,  is 
to  be  regarded  as  what  is  called  "redemption 
money, '^  and  raises  an  implied  agreement 
that  such  payment  shall  be' credited  on  the 
mortgage. 

In  support  of  our  positions  on  these  ques- 
tions, we  cite  the  following  authorities; 
Thompson,  Bldg.  Asso.  chap.  8,  ^g  80,  42, 
50;  Id.  chap.  12,  ^5$  6,  18;  Endlich,  Bldg. 
Asso.  §§  833,  373,  496,  498,  502 :  2  Am.  & 
Eng.  Encyclop.  Law.  pp.  629,  642 ;  Randall 
V.  National  Bldg.  Loan  dt  Protective  Union 
of  Minneapolis,  42  Neb.  809,  post,  138; 
Brownlie  v.  Russell,  8  App.  Cas.  248.  The 
leading  authorities  sustaining  a  contrary 
rule  as  to  payments  are  Strohen  v.  Franklin 
Sat.  Fund  &  Loan  Asso.  115  Pa.  273 ;  Rogers 
V.  JIargo,  92  Tenn.  35 ;  Towle  v.  American 
Bldg.  Loan  ^  Invest.  Soc.  61  Fed.  Rep.  446. 

The  complaint  shows  upon  its  face  that  the 
payments  made  by  the  defendant  exceed  the 
amount  due  under  the  mortgage.  We  decide 
nothing  as  to  the  demurrer  to  the  answer. 
This  action  of  foreclosure  cannot  therefore  be 
sustained. 

It  is  the  judgment  of  this  court  that  the  Judg- 
ment of  the  Circuit  Court  he  reversed,  and  the 
complaint  dismissed. 

Rehearing  denied. 


NEBRASKA  SUPREME  COURT. 


Fannie  M.  RANDALL  et  al. 

NATIONAL  BUILDING,  LOAN  &  PRO- 
TECTIVE UNION  of  Minneapolis,  Appt. 

(42  Neb.  809.) 

*1.   A  member  of  a  building  and  loan 
association,   who    was    also   a    bor- 
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rower,  bronchi  an  action,  before  the 
maturity  of  the  stock  or  loan,  to 
redeem  from  the  mortKage  ffiven  to  secure 
the  loan,  on  the  ground  of  fraud  in  procuring 
it.  She  prayed  that  the  mortgage  be  canceled 
on  her  payment  of  the  amount  found  by  the 
court  to  be  due.  The  association  brought  its 
action  to  foreclose  the  mortgage  because  of  de- 
linquency in  interest.  The  note  provided  that 
any  such  delinquency  rendered  the  whole  debt 
due.    The  court  consolidated  the  two  cases,  and 


that  the  advanced  member  cannot  have  the  benefit 
which  he  expected  from  it  the  tendency  is  to  re- 
lieve him  from  his  obligation  and  adjust  his  ac- 
count on  another  basis. 

Where  it  is  necessary  to  appoint  a  receiver  to 
wind  up  the  association  because  of  Insolvency,  the 
court  should  call  in  all  outstanding  loans  not  giv- 
ing credit  for  the  amounts  paid  on  the  stock,  and 
then  distribute  the  proceeds  among  all  the  stock- 
holders. Towle  V.  American  Bldg.  Loan  &  Invest- 
ment Soc.  81  Fed.  Rep.  446. 

If  the  association  becomes  insolvent,  the  bor- 
rower should  be  required  to  repay  the  amount 
borrowed  with  interest,  and  will  then  be  entitled 
to  share  equally  with  other  members  in  the  dis- 
tribution of  the  assets.  Strohen  v.  Franklin  Sav. 
Fund  &  Loan  Asso.  115  Pa.  273. 

Upon  Insolvency  of  an  association  the  borrower 
should  be  charged  with  the  amount  loaned  with 
interest  and  credited  with  interest  and  premiums 
paid,  and  his  stock  permitted  tostand  for  a  dividend 
with  that  of  other  members  of  the  association. 
Rogers  v.  Hargo.  98  Tenn.  36. 

When  the  scheme  of  the  loan  association  cannot 
be  carried  out  because  of  the  insolvency  of  the  as- 
sociation, the  contract  should  be  treated  as  re- 
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scinded.  the  loans  collected  with  interest  and  the 
borrowing  members  relegated  to  their  position  as 
stockholders  to  receive  their  pro  rata  shares  of  the 
assets  which  are  collected  for  distribution.  State 
Sav.  &  Loan  Asso.  v.  Carroll,  4  Pa.  Diet.  Rep.  6. 

If  the  association  ceases  to  do  business  the  rule 
will  be  to  charge  each  stockholder  with  his  re- 
ceipts and  interest  on  them  from  the  time  he  ob- 
tained them,  and  credit  him  with  his  payments 
and  interest  from  the  date  each  is  made  and  divide 
the  assets  according  to  the  result,  subject  to  such 
equitable  modification  as  to  expenses,  losses,  etc., 
as  may  appear  equitable  from  the  proof  at  the 
trial.  City  Loan  &  Bldg.  Asso.  of  Augusta  v.  Good- 
rich, 48  Ga.  448. 

If  the  association  has  rendered  impossible  the 
objects  for  which  it  was  originated  by  proceeding 
to  dissolve,  the  borrower  cannot  be  held  to  his 
agreement,  and  his  account  will  be  stated  in  the 
usual  way  by  casting  interest  on  the  amount  bor- 
rowed and  allowing  credit  for  all  payments  made 
by  him  to  the  association.  Waverly  Mut.  &  Per- 
manent Land,  Loan  8c  Bldg.  Asso.  of  Baltimore 
County  V.  Buck,  64  Md.  338;  Cook  v.  Kent,  105  Mass. 
254. 

If  the  association  is  prematurely  dissolved,  the 
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made  a  general  flndinfir  for  the  plaintiff  in  the 
flrat  suit,  but  ascertained  the  amount  due  on  the 
mortgage,  and  decreed  a  foreclosure  and  sale. 
The  association  appealed.  Held,  that  inasmuch 
as  both  parties  sought  the  sfiune  relief,  and^the 
appellant  obtained  all  the  relief  it  sought,  ex- 
cept as  to  the  amount  found  due«  the  other  issues 
were  immaterial  to  the  appeal. 

8.  The  plaA  of  a  building^  association 
was  that  its  members  should  make  certain  pay- 
ments periodically  upon  the  stock,  and  for  other 
purposes:  that  the  stock  should  mature  at  a  fixed 
time.  Its  loans  also  matured  at  a  fixed  time.  A 
member  made  a  number  of  payments  upon  the 
stock,  and  also  certain  payments  of  interest  and 
premium.  She  then  ceased  to  pay.  The  associa- 
tion declared  her  stock  forfeited,  and  instituted 
an  action  to  foreclose  the  mortgage  securing  the 
loan.  Held,  that  the  payments  upon  the  stock 
should,  in  an  accounting  of  the  amount  due  on 
the  mortgage,  be  treated  as  payments  pro  tanio 
on  the  loan. 

8*  The  fkct  that  the  contract  of  mem- 
bership provided  strictly  for  the  for- 
feiture of  stock  in  case  any  payment  was  not 
made  when  due,  did  not  change  the  above  rule. 
In  an  action  to  enforce  the  mortgage  a  court  of 
equity  will,  under  such  circumstances,  relieve 
against  such  forfeiture,  to  the  extent  of  treating 
the  payments  made  upon  the  stock  as  payments 
upon  the  loan. 

"^A*  The  fact  that  opinions  are  prepared 
by  the  commissioner  of  this  conrt  is  no 

indication  that  such  cases  have  not  been  ex- 
amined by  the  Judges.  All  questions  of  law, 
and,  so  far  as  practicable,  questions  of  fact,  are 
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considered  by  each  of  the  Judges  and  commis- 
sioners, and  opinions  are  invariably  submitted 
for  examination  and  criticism  by  the  entire 
membership  of  the  court. 

6*  Stock  paymentSf  by  a  borrowing  member 
of  a  buildmg  and  loan  association,  are  not  ipso 
fact4)  credits  upon  bis  indebtedness,  so  as  to  re- 
duce pro  tanto  the  amount  due  on  his  mortgage. 

6*  But  a  borrower  may  elect  to  have 
payments  on  account  of  stock  applied  upon 
his  indebtedness  to  the  association. 

7*  An  aipreement  whereby  the  stock  of 
a  borrowinsT  member  of  a  building  and  loan 
association,  pledged  as  collateral  security  for 
his  loan,  is  to  be  forfeited  upon  default  of  inter- 
est, without  allowing  credit  on  account  of  pay- 
ments previously  made  on  such  stock,  is  uncon- 
scionable, and  will  not  be  enforced  by  the  courts 
of  this  state,  although  recognized  as  valid  in  the 
association's  own  state. 

(November  20, 1894.) 

APPEAL  by  defendant  from  a  decree  of  the 
District  Court  for  Hall  County  in  favor 
of  plaintiff  in  a  suit  brought  to  cancel  a  mort- 
gage with  which  was  consolidated  a  suit  by 
a  defendant  for  the  foreclosure  of  the  mort- 


Tbe  facts  are  stated  in  the  Commissioner's 
opinion. 

Messrs.  W.  A.  Prince  and  George  D, 
Emery  for  appellant. 

Mr.  M.  Randall  for  appellees. 

Irvine.  C,  filed  the  following  opinion: 
The  defendant  was  a  Minnesota  corporation, 


mortgagors  should  be  charged  the  amount  bor- 
rowed  with  interest,  deducting  from  time  to  time 
the  payments  of  the  dues  and  interest  that  have 
been  paid.  Windsor  v.  Bandel,  40  Md.  173;  Hamp- 
stead  Bldg.  Asso.  No.  11  of  Baltimore  v.  King,  58 
Md.27». 

If  the  association  becomes  insolvent,  the  liability 
of  the  mortgagor  is  only  to  pay  the  amount  re- 
ceived with  interest,  deducting  therefrom  the  sums 
which  have  from  time  to  time  k>een  paid.  Low 
Street  Bldg.  Asso.  No.  6  v.  Zucker,  48  Md.  452. 

If  the  association  should  cease  active  operations 
under  its  constitution  before  the  proper  time  for  it 
to  terminate  from  the  time  of  such  suspension,  the 
right  to  demand  the  weekly  dues  as  such  will  cease; 
and  if  the  amount  paid  in  before  that  time  be  not 
sufficient  to  cover  the  original  amount  advanced 
on  the  shares  redeemed  and  all  accrued  interest 
thereon,  the  member  will  then  only  be  liable  for 
the  balance  of  that  amount  with  interest  until 
paid.  But  if  the  amount  paid  in  at  the  time  of  the 
suspension  or  when  the  association  ceases^  to 
operate  be  equal  to  or  more  than  the  amount  ad- 
vanced on  the  redeemed  shares  and  the  accrued  in- 
terest thereon  and  there  are  no  arrearages  of  dues 
and  fines  at  that  time,  in  such  case  the  member 
will  be  entitled  to  have  the  mortgage  released. 
Peters  Bldg.  Asso.  No.  5  of  Baltimore  v.  Jaeksch, 
51  Md.  198. 

After  the  association  has  become  insolvent,  one 
of  its  officers  cannot  apply  stock  held  by  him  in 
satisfaction  of  his  mortgage  to  the  association,  in 
its  possession,  or  which  it  has  assigned  to  a  third 
person  as  security  for  a  debt  owing  to  him  by  it. 
Quern  v.  Smith,  1U8  Pa.  3S1. 

But  if  in  accordance  with  the  rules  of  the  asso- 
ciation payments  from  non-borrowing  members 
might  be  stopped  at  any  time  upon  the  election  of 
the  meml)ers  of  those  shares,  such  election  will  not 
change  the  rights  or  duties  of  the  borrowing  mem- 
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bera.    Hekelnkaemper  v.  German  Bldg.  &  8a v. 
Asso.  of  Atchison,  22  Kan.  549. 
Chanue  of  rules. 

A  resolution  of  the  association  that  the  value  of 
all  stock  borrowed  on  should  be  allowed  to  such 
holders  as  wished  to  redeem,  cannot  be  rescinded 
to  the  prejudice  of  a  member  who  had  made  appli- 
cation to  withdraw,  and  has  refrained  from  paying 
his  monthly  dues  in  the  belief  that  his  application 
has  been  accepted.  Byre  v.  Building  Asso.  17 
Phila.  Leg.  Int.  148. 

Bight  of  third  person  to  resist  application. 

A  borrower  who  has  assigned  his  stock  for  a 
valuable  consideration  to  a  third  person  will  not 
be  allowed  to  set  off  its  value  against  his  det)t  in  a 
suit  to  foreclose  so  as  to  destroy  its  value  in  the 
hands  of  the  assignee.  Schober  v.  Accommoda- 
tion Sav.  Fund  &  Loan  Asso.  85  Pa.  '2SQ. 

Attaching  creditors  of  the  mortgagor  may  ac- 
quire such  an  interest  in  stock  as  to  prevent  its  ap- 
plication to  the  payment  of  the  debt  at  the  demand 
of  |.>er8ons  holding  a  Junior  lien  on  the  real  estate. 
Central  Bldg.  Asso.  v.  Schmltt,  12  W.  N.  C.  ^539. 

If  after  the  assiirnmenc  of  stock  as  collateral  for 
a  loan,  a  second  loan  is  taken  out,  and  the  same 
stock  is  assigned  as  collateral,  the  borrower  cannot 
after  a  Judgment  on  the  first  loan  apply  the  value 
of  the  stock  towards  its  satisfaction.  Philadelphia 
Mercantile  Loan  Asso.  v.  Moore,  47  Pa.  233. 

Effect  of  i*vecial  agreement. 

Stock  payments  will  not  be  credited  on  the  debt 
if  the  parties  have  agreed  that  the  stock  is  to  be 
kept  alive.  Kelly  v.  Perseverance  Bldg.  Asso.  80 
Pa.  148. 

If  the  association  takes  an  assignment  of  stock 
to  apply  in  satisfaction  of  the  debt,  it  must  allow 
the  amount  which  has  been  paid  upon  it.  Philan- 
thropic Bldg.  Asso.  v.  McKnight.  35  Pa.  47a 

H.  P.  F. 
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in  the  nature  of  a  building  and  loan  associa- 
tion. The  plaintiff  became  a  member  of  the 
association,  and  procured  a  loan  therefrom, 
'executing  her  note  and  mortgage— the  latter 
on  property  on  Grand  Island —to  secure  the 
loan.  This  was  in  September,  1889.  In  1891 
»he  brought  her  suit — her  husband  joining 
therein— in  the  district  court  of  Hall  county, 
charging  that  she  was  induced  by  fraud  to 
procure  the  loan;  pleading  a  tender  to  the  as- 
sociation of  all  remaining  due  on  the  mort- 
gage; asking  an  acccounuog  of  the  amount 
juaily  due.  and  that  the  mortgage  be  canceled 
upon  her  payment  into  court  of  the  amount 
so  found.  Soon  after  the  defendant  com- 
menced suit  in  the  same  court  to  foreclose  the 
mortgage.  The  two  actions  were  consoli- 
dated. The  court  found  generalljr  for  the 
plaintiffs  in  the  first  action,  ascertaining  the 
amount  due  on  the  mortgage  as  $703.06.  and 
ordered  that  unless  this  amount  should  be  paid 
in  a  time  fixed  the  mortgaged  premises  be  sold 
to  satisfy  the  debt.    The  defendant  appeals. 

A.  portion  of  the  argument  related  to  the 
propriety  of  the  court's  finding  for  the  plain- 
tiffs, and  the  petition  and  proofs  are  attacked 
Bs  insufficient  to  authorize  the  relief  prayed. 
We  cannot  see  how  these  questions  are  ma- 
terial, in  the  present  condition  of  the  case. 
The  plaintiffs  asked  that  they  be  permitted  to 
pay  the  amount  due.  The  defendant  asked 
that  they  be  required  to  pay  the  amount  due. 
While  the  decree  finds  generally  for  the  plain- 
tiffs, it  orders  a  sale  of  the  property  if  the 
amount  due  is  not  paid  within  a  time  cer- 
tain. The  defendant,  therefore,  obtained  all 
the  relief  it  sought,  unless  the  court  erred  in 
ascertaining  the  amount  of  recovery.  We 
think  this  question  is  the  only  one  for  deter- 
mination, under  this  condition  of  the  record. 
The  contract  of  membership  in  the  association 
required  the  member  to  make  certain  periodi- 
cal payments  as  assessments  on  the  stock  sub- 
scribed; certain  payments  to  the  expense  fund, 
and  certain  other  payments,  or  rather  some- 
what uncertain  payments,  to  be  made  as  called 
for,  for  the  purpose  of  satisfying  the  stock  of 
its  deceased  members.  The  contract  of  loan 
required  the  borrower  to  pay,  in  monthly  in- 
stallments, interest  on  the  loan  at  the  rate  of 
5  per  cent  per  annum,  and  a  **  premium  "  of  5 
per  cent  per  annum.  In  ascertaining  the 
amount  due  on  the  mortgage,  the  court  ap- 
plied the  payments  made  upon  the  stock  of  the 
plaintiff  as  partial  payments  of  the  principal 
•debt.  The  defendant  claims  that  this  was  er- 
roneous, that  the  loan  and  membership  were 
by  virtue  of  separate  contracts,  that  they  must 
be  treated  as  distinct,  that  under  the  rules  of 
the  association  the  stock  payments  had  become 
forfeited  by  delinquency  in  subsequent  pay- 
ments, and  that  the  defendant  was  entitled  to 
recover  the  face  of  the  loan  together  with  all 
unpaid  premiums  and  interest.  It  must  be 
here  remarked  that  the  court  allowed  no  in- 
terest from  the  commencement  of  the  action 
to  the  rendition  of  the  decree.  This  was  cor- 
rect, provided  the  court  properly  assessed  the 
amount  of  recovery,  because  tne  amount  so 
found  was  less  than  the  tender  made  before 
action  was  brought,  which  was  refused  by  the 
association. 

In  order  to  determine  the  principal  question, 
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it  will  be  necessary  to  state  more  particularly 
some  of  the  features  of  this  particular  asso- 
ciation. In  the  first  place,  its  plan  was  that 
its  stock  and  loans  should  both  mature  at  a 
time  certain.  There  was  no  general  provision 
for  a  surrender  and  withdrawal  from  the  mem- 
bership, but  the  right  to  withdraw  before  the 
maturity  of  the  stock  was  confined  to  the  rep- 
resentatives of  deceased  members  who  might, 
at  their  option,  remain  in  the  association  or 
withdraw.  To  meet  payments  on  account 
of  such  withdrawals,  the  withdrawal  assess- 
ments before  mentioned  were  made.  The  con- 
tract of  member^ip  provided  in  different 
places,  very  rigidly,  that  in  case  any  member 
failed  to  pay,  by  the  time  it  was  due,  any  of 
the  various  assessments,  his  membership  should 
be  forfeited,  and  all  sums  theretofore  paid 
should  be  forfeited  to  the  association,  without 
right  to  recover  or  accounting  therefor.  The 
note  and  mortgage  provided  that  any  failure 
to  pay  any  installment  of  the  interest  or 
premium  when  due  should  mature  the  whole 
debt.  Mrs.  Randall  subscribed  for  thirteen 
shares  of  stock  in  September,  1889.  Her  note 
and  mortgage  were  dated  October  1,  1889, 
and  are  for  $1,000.  The  stock  was  planned 
to  mature  in  five  years.  The  note  was  payable 
fifty- nine  months  after  date.  An  initiation 
fee,  with  certain  other  charges,  and  all  assess- 
ments, interest,  and  premium,  were  paid  until 
and  including  February,  1891,  when  Mrs. 
Randall  ceased  to  pay,  and  soon  after  brought 
suit.  In  July,  1891,  and  before  the  suit  to 
foreclose  was  commenced,  the  association 
passed  a  resolution  declaring  ^rs.  Randall's 
stock,  and  Uie  payments  thereon,  forfeited. 
Under  these  circumstances,  is  Mrs.  Randall 
entitled  to  have  her  stock  payments  credited 
upon  the  loan? 

In  the  first  place,  it  must  be  remembered  that 
this  association  is  a  foreign  corporation,  and  is 
not  entitled  to  the  protection  which  our  stat- 
utes (Comp.  Stat.  chap.  16,  §§  145  «r«^.)  afford 
or  attempt  to  afford  to  such  corporations  in  this 
state.  The  events  were  prior  to  the  amende 
ment  of  the  law  referred  to,  in  1891,  and  the 
association  has  not  attempted  to  comply  with 
the  provisions  of  the  amendatory  law  in  re- 
gard to  foreign  corporations.  The  validity  or 
nature  of  that  legislation  is  not,  therefore,  pre- 
sented for  consideration  in  this  case.  The 
c  ses  are  very  numerous,  relating  to  the  re- 
spective rights  of  such  associations  and  their 
members.  A  review  of  them  would  be  tedi- 
ous, and  not  very  useful.  A  very  clear  state- 
ment of  the  result  of  the  cases  may  be  found 
in  the  note  to  Robertson  v.  American  Homestead 
A890.,  69  Am.  Dec.  145.  The  law  is  there  stated 
with  abundant  citations  that  when  a  member 
of  an  association  becomes  a  borrower  the  trans- 
action has  been  considered  as  so  much  in  the 
nature  of  a  loan  that  subsequent  payments 
made  by  the  member  upon  his  stock  are  partial 
payments  upon  his  debt;  but  other  cases  (and 
we  think  the  greater  weight  of  the  modern 
cases)  decide  that  payments  of  dues  are  not, 
ipso  facto,  payments  upon  the  mortgage  debt, 
and  do  not  operate  of  themselves  to  extinguish 
it  pro  tanto;  still  the  borrower  has  a  right  to  so 
apply  them,  and  the  association  may,  in  case 
of  default,  make  such  application.  A  proper 
regard  for   the  nature  .of   the  contract,   we 
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think,  leads  to  the  conelusioD  that  during 
the  currency  of  the  debt  and  membership  the 
accounts  arising  out  of  each  should  be  kept 
separate,  and  that  stock  payments  do  not,  as 
they  are  made,  operate  as  payments  on  the  debt; 
but  it  must  not  be  forgotten  that  the  object  of 
the  stock  payments  is  ultimately  to  satisfy  the 
stock,  and  that  in  the  case  of  a  borrower  such 

Payments  operate  ultimately  to  satisfy  the 
ebt.  While  a  borrower  may  ultimately,  if 
the  association  works  successfully,  become  en- 
titled to  other  returns  upon  his  stock  until  the 
debt  is  satisfied,  all  payments  made  by  him  are 
finally  applied  to  that  purpose.  We  are  aware 
that  there  always  seems  to  be  an  effort  made  to 
obscure  this  relationship,  and  to  give  the  trans- 
action a  different  form ;  but  whatever  may  be 
the  devices  of  actuaries  to  make  it  appear  that 
payments  are  investments  simply  in  a  profita- 
ble stock,  and  that  the  loan,  in  some  mysteri- 
ous manner,  pays  itself,  the  fact  is  that  it  is 
paid  from  the  stock  assessments,  and  that,  in 
the  contemplation  of  both  parties,  the  stock  as- 
sessments are  to  be  applied  sooner  or  later  for 
that  purpose.  The  right  of  either  party  to  so 
apply  them,  in  an  organization  of  this  charac- 
ter, during  the  currency  of  both  loan  and 
membership,  is  not  here  to  be  decided;  but  the 
association  has  terminated  Mrs.  Randall's 
membership  by  its  resolution  of  forfeiture, 
and  has  matured  the  loan  by  its  election  to 
foreclose.  This  proceeding  is  therefore  not 
one  to  determine  the  rights  of  a  continuing 
membership,  but  this  is  a  proceeding,  after 
membership  determined  and  the  loan  matured, 
to  adjust  the  correlative  rights  and  duties  of 
the  parties.  In  such  case  we  think  it  very 
clear  that  the  stock  payments  must  be  applied 
to  the  purpose  for  which  they  were  principally 
intended,  to  wit,  as  payments  on  the  debt.  In 
case  of  associations  whose  shares  have  an  un- 
certain maturity,  elaborate  calculations  have 
sometimes  to  be  made  in  order  to  determine 
the  present  value  of  the  shares;  but  in  this 
case,  where  the  maturity  is  certain,  and  the 
plaintiff  renounces  all  claim  to  profits,  the  face 
of  the  payments  indicates  the  proper  credits. 
To  avoid  this  application  of  the  payments,  the 
defendant  urges  the  forfeiture  clauses  of  its 
contract.  We  agree  with  the  defendant  that 
equity  will  not  ordinarily  relieve  against  such 
forfeitures,  and  this  rule  probably  extends  so 
far  that  >if  Mrs.  Randall  had  not  been  a  bor- 
rower, and  her  stock  had  been  forfeited  for 
deliquency  in  assessments,  she  might  not  have 
the  affirmative  aid  of  a  court  to  recover  for 
past  payments;  but  this  principle  does  not  ex- 
tend so  far  as  to  induce  a  court  to  lend  its  affir- 
mative aid  to  enable  a  lender  to  recover  the 
face  of  the  debt  where  payments  have  been 
made  under  an  agreement  that,  on  certain  con- 
ditions, they  may  be  forfeited.  It  is  more 
than  probable  that  the  effect  of  this  forfeiture 
would  be  to  deprive  Mrs.  Randall  of  the  right 
to  participate  in  any  profits  which  have  arisen 
on  her  stock;  and,  when  given  this  effect,  we 
think  the  contract  of  the  parties  has  been  en- 
forced. If  A.  lend  B.  $1,000,  payable  in  in- 
stallments of  $10  each, — B.  agreeing  that,  if 
he  fail  to  pay  any  installment  when  it  comes 
due,all  payments  shall  be  forfeited, — and  B.  pay 
99  of  such  installments,  and  fail  to  pay  the  one 
hundredth,  would  any  court  in  Christendom 
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permit  A.  to  recover  the  $1,000?  It  is  just 
such  penalties  that  courts  of  equity  have  al- 
ways relieved  against.  The  treatment  of  penal 
bonds,  as  well  as  the  whole  doctrine  of  mort- 
gages, is  based  upon  a  principle  of  relieving 
against  such  forfeitures,  or  rather  refusing  to 
assist  them,  and  the  principle  which  has  thua 
prevailed  in  such  cases  for  centuries  is  precisely 
applicable  here.  We  think,  therefore,  that  the 
district  court  proceeded  properly  in  making 
the  computation.  In  Lincoln  Bldg.  dt  Sat, 
A890.  V.  Oraham,  7  Neb.  173,  it  is  evident  this 
court  adopted  a  similar  view  in  making  the 
computation. 

The  plaintiffs  state  in  their  brief  that  they 
took  a  cross-appeal.  Aside  from  this  state- 
ment, the  record  bears  no  evidence  of  such 
fact.  This  is  not  very  material,  however,  be- 
cause the  plaintiffs  state  that  their  cross-appeal 
is  based  upon  the  failure  of  the  district  court 
to  find  in  their  favor  on  their  plea  of  usury. 
We  cannot  find,  on  a  close  examination  of  the 
record, that  the  plaintiffs  anywhere  plead  usury 
in  the  transaction.  The  decree  of  the  district 
court  is  therefore,  in  all  things,  affirmed. 

Affirmed. 

Harrison,  </.;  did  not  sit. 

A  petition  for  rehearing  was  subsequently 
granted  in  response  to  which  on  February  19. 
1895,  Post, «/.,  delivered  the  following  opin- 
ion: 

It  is  evident  from  the  brief  submitted  by 
counsel  for  the  appellant,  that  they  are  not 
familiar  with  the  method  of  transacting  busi- 
ness in  this  court.  The  fact  that  the  opinion 
heretofore  filed  (42  Neb.  809),  was  not  pre- 
pared by  a  member  of  the  court  must  not  be 
taken  as  an  indication  that  the  conclusion 
therein  announced  represents  the  views  of  the 
commissioners  only.  On  the  contrary,  every 
question  of  law,  and,  so  far  as  practicable,, 
every  issue  of  fact,  is  examined  by  all  the 
court,  both  judges  and  commissioners;  and,  in 
accordance  with  our  invariable  rule,  opinions, 
whether  prepared  by  judges  or  commissioners,, 
are  submitted  for  examination  and  criticism 
by  the  entire  membership  of  the  court.  This 
observation  is  suggested,  not  alone  by  the 
courteous  remarks  of  counsel  for  appellant, 
but  also  by  the  fact  that  our  practice,  which  ifr 
conceded  to  be  an  innovation  upon  the  rule  in 
other  jurisdictions.is  apparently  not  understood 
by  members  of  the  profession  in  our  sister 
states.  But  to  return  to  the  case  at  bar.  Not 
only  is  the  judgment  heretofore  announced 
that  of  the  court,  but  it  is  in  accordance  with 
our  unanimous  conclusion  at  the  time  thia 
cause  was  argued  and  submitted. 

2.  A  re-examination  of  the  subject,  in  the 
light  of  able  briefs,  has  tended  to  confirm  the 
views  stated  on  the  former  occasion.  It  may 
be  conceded  that  the  liability  of  a  member  of 
a  building  and  loan  association  on  his  stock 
and  on  his  loan,  if  he  be  a  borrower,  are  en- 
tirely different,  and  that  payments  on  the  for- 
mer arp  not  necessarily  credits  on  the  latter. 
It  does  not  follow,  however,  that  a  failure  to- 
pay  interest  or  dues  in  accordance  with  his 
agreement  or  the  by-laws  of  the  association 
will  in  every  instance  per  se  amount  to  a  for- 
feiture of  his  stock,  so  as  to  authorize  a  con- 
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flscation  of  the  amount  paid  tbereon.  We 
adopt  as  sound  the  doctrine  announced  in  the 
text  of  Thompson  on  Building  Associations 
(page  97),  viz. :  *  *If  the  borrower  is  in  default, 
having  violated  the  rules,  he  has  forfeited  his 
right  to  any  interest  profit;  but  he  has  not 
thereby  forfeited  his  stock,  and  can  apply  that 
as  a  credit  if  he  chooses."  We  are  inclined, 
also,  to  agree  with  the  view  recently  expressed 
by  the  supreme  court  of  North  Carolina  in 
Rowland  v.  Old  Dominion  Bldg.  d  Loan  Aeso., 
115  N.  C.  825,  that  an  agreement  whereby  the 
stock  of  a  member  of  a  building  association, 
held  as  collateral  security  for  a  loan  made  to 
the  pledgeor,  is  to  be  forfeited  upon  default  of 
payment  of  dues  or  interest,  without  allowing 
credit  on  account  of  payments  previously  made 
on  such  stock,  is  unconscionable,  and  should 
not  be  enforced  by  the  courts  of  this  state,  al- 
though recognized  as  valid  in  the  association's 
own  state.  We  have  not  overlooked  the  recent 
case  of  Southern  Bldg.  iSb  Loan  Asso,  v.  Annis- 
ton  Loan  d-  T.  Co.  101  Ala.  582,  anU,  120.which 
certainly  sustains  the  proposition  contended  for 
by  the  appellant  herein.  But  that  decision  ap- 
pears  to  rest  upon  the  authority  of  North 
America  Bldg.  Ab90.  v.  Sutton,  85  Pa.  463, 
overruling,  as  it  is  said,  cases  in  that  state  as- 
serting a  diflferent  doctrine.  However,  that 
assumption  is,  we  think,  due  to  a  misconcep- 
tion of  the  effect  of  the  case  last  cited.  Ac- 
cording to  the  earlier  Pennsylvania  cases  stock 
payments  by  a  borrowing  member  were  re- 
garded as  credits  on  his  mortgage,  reducing 
pro  tanto  the  amount  of  his  indebtedness  to  the 
association;  and  although  that  doctrine  has 
been  modified  by  North  America  Bldg.  Asso. 
V.  Sutton,  supra,  to  the  extent  that  payments 
by  a  borrower  on  account  of  his  stock  are  no 
longer  ipso  facto  credits  on  his  mortgage,,  they 
may  be  still  so  applied  at  his  election,  as  is 
evident  from  the  following  quotation  from  the 
case  mentioned:  **What  was  there  said  [re- 
ferripg  to  prior  decisions  of  that  court]  is  not 
to  be  regarded  as  laying  down  the  rule  that 
payment  of  the  dues  on  stock  ipso  facto  works 
an  extinguishment  of  so  much  of  the  mortgage. 
The  debtor  may  so  apply  it,  but  the  payment 
itself  is  not  an  application  of  the  money  to  the 
reduction  of  the  mortgage.  .  .  .  The  debtor 
is  not  compelled  to  give  up  his  stock  whenever 
suit  is  brought  on  his  bond  or  mortgage.  Such 
■would,  however,  be  the  necessity  of  the  case, 
if  the  law  applied,  against  his  consent,  the  in- 
stallment paid  by  him  upon  his  stock  to  the 
discharge  of  his  indebtedness  for  money  bor- 
rowed." See  also  Watkins  v.  Workingmen*s 
Bldg.  &  Loan  Aftso.  97  Pa.  514;  Economy  Bldg. 
Asso.  V.  Bungerhuehler,  93  Pa.  258.  The  Ala- 
bama case  is  not,  it  seems,  sanctioned  either 
by  the  weight  of  authority  or  the  sounder  rea- 
soning, as  is  demonstrated  by  the  opinion  of 
our  Brother  Irvine,  above  referred  to. 

The  motion  far  a  rehearing  is  accordingly  de- 
nied. 

.    Harrison,  J.,  not  sitting. 
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UNION  PACIFIC  R.  CO.,  Plff.  in  Brr., 

T. 

Lars  ERICKSON. 
(41  Neb.  1.) 

*  1  •  The'plalntllf  was  a' section  man  em- 
ployed by  the  defendant.  He  was  engaged 
in  repairing  the  roadway,  and  stepped  away  from 
the  track  to  permit,  a  fast  passenger  train  to  pass. 
He  stood  about  12  feet  from  the  track.  As  the 
train  passed  him.  a  large  piece  of  coal  fell  from 
the  tender,  struck  the  ground,  and,  being  shat- 
tered, a  fragment  rebounded,  and  struck  the 
plaintiff.  Injuring  him.  The  evidence  showed 
that  it  required  the  full  capacity  of  the  tender  to 
store  enough  coal  to  supply  the  engine  during  its 
run,  and  that  the  tender  had  been  loaded  to  its 
full  capacity  from  a  chute  without  any  precau- 
tions as  to  the  safe  disposition  of  the  coal  in  the 
tender:  that  it  was  the  fireman *8  duty  to  place  in 
safety  any  coal  found  in  a  dangerous  position. 
Htld^  that,  under  these  facts,  it  was  proper  to 
submit  the  case  to  the  Jury  as  to  whether  the 
company  had  been  negligent  in  loading  the  coal. 

8.  While  the  fkcts  Justifying  an  infer- 
ence of  oei^li^enee  must  be  established 
by  the  evidence,  and  their  existence  must  not  be 
left  to  the  conjecture  of  a  Jury,  and  while,  ordi- 
narily, negligence  cannot  be  presumed  merely 
from  the  happening  of  an  accident,  still  facts  may 
be  established  by  circumstances,  and  the  same 
facts  which  prove  the  accident  may  be  circum- 
stances from  which  the  facts  Justif y'ing  an  infer- 
ence of  negligence  may  be  found  to  exist. 

8.  In  such  a  case  evidence  tending  to 
show  tha^  it  was  practicable  to  place 
railings  at)out  the  top  of  the  tenders  to  safely  In- 
crease their  capacity,  and  that  this  tender  was  not 
provided  with  such  a  railing,— He^d,  to  be  admissi- 
ble. 

4.  Employment  in  the  service  of  a  com- 
mon master  is  not  alone  sufficient  to 
constitute  two  men  flellow  servants 
within  the  rule  exempting  the  master  from  lia^ 
bility  to  one  for  injuries  caused  by  the  neghgenee 
of  the  other.  To  make  the  rule  applicable,  there 
must  be  some  consociation  in  the  same  depart- 
ment of  duty  or  line  of  employment. 

(June  5, 1894.) 

ERROR  to  the  District  Court  for  Dodge 
County  to  review  a  judgment  in  favor  of 
plaintiff  in  an  action  brought  to  recover  dama- 
ges for  personal  iniuries  alleged  to  have  been 
caused  by  the  negligence  of  defendant's  ser- 
vant.    Affirmed. 

The  facts  are  stated  in  the  Commissioner's 
opinion. 

Messrs.  J.  M.  Thurston,  W.  R.  Kelly, 
and  E.  P.  Smith,  for  plaintiff  in  error: 

The  plaintiff  has  entirely  failed  to  prove  any 
actionable  negligence  on  the  part  of  the  de- 
fendant's employes  in  any  respect  stated  in  the. 
petition,  or  to  account  for  the  falling  or  burst- 
ing of  the  piece  of  coal  mentioned  therein. 

Mere  proof  of  the  injury,  or  of  the  immediate 
accident,  is  insufficient  to  establish  negligence, 
and  negligence  is  not  to  be  inferred. 

♦Headnotes  by  Ibvtme,  C. 


Note.— Upon  the  subject  of  who  are  fellow  ser- 
vants within  the  rule  that  the  master  is  not  liable 
for  injury  to  one  by  another,  see  note  to  Dixon  v.- 
Chicago  &  A.  R.  Co.  (Mo.)  18  L.  R.  A.  792. 
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Patterson,  Railway  Accident  Law,  §  878,  and 
note;  Orossenbach  v.  Milwaukee,  65  Wis.  85,  56 
Am.  Rep.  614;  Baker  v.  Madison,  56  Wis.  880; 
Brmdii  V.  Kendall.  6  Cush.  292;  Boekvoood  v. 
WOaan,  11  Cush.  221;  Nitro  Glycerine  Case,  82 
U.  S.  15  Wall.  524,  21  L.  ed.  206;  Burlington 
dt  M.B.IL  Co,  V.  Wendt,  12  Neb.  76;  Stevenson 
V.  Chicago  A  A.  R.  Co.  18  Fed.  Rep.  498;  Mor- 
rison V.  Phillips  d  C.  Constr.  Co.  44  Wis.  410, 

28  Am.  Rep.  599;  Ladd  v.  New  Bec^ford  R.  Co. 
119  Mass.  412,  20  Am.  Rep.  881;  SUffen  v. 
Chicago  dk  N.  W.  R,  Co.  46  Wis.  259;  Wood  v. 
Chicago,  M.  A  81.  P.  R.  Co.  ^\  Wis.  196;  De 
Van  V.  Pennsylvania  dt  N.  7.  Canal  dt  R.  Co. 
130  N.  Y.  682;  Sorenson  v.  Menasha  Paper  A 
Pulp  Co.  56  Wis.  888;  SchulU  v.  Chicago  db  N. 
W.  R.  Co.  67  Wis.  616,  58  Am.  Rep.  881. 

The  court  erred  in  allowing  the  plaintiff,  on 
cross-examination  of  the  engineer,  Myers,  to 
show  that  after  the  date  of  the  accident  railings 
were  put  around  the  top  of  the  locomotive  ten- 
ders belonging  to  the  company. 

Lang  v.  Sanger,  76  Wis.  71 ;  Columbia  dt  P. 
S.  R.  Co.  V.  Hawthorne,  144  U.  S.  202,  86  L.  ed. 
405;  McClary  v.  Sioux  City  db  P.  R.  Co.  8  Neb. 
44,  19  Am.  Rep.  681;  Pickett  v.  Crook,  20  Wis. 
358. 

Plaintiff  does  not  say  he  knew  the  way  the 
tender  was  usually  loaded  when  it  daily  passed 
him  while  he  was  working  on  the  ri^htof  way, 
but  when  be  could  have  known  (his  by  obser- 
vation the  law  presumes  that  he  did  know  it. 

Behm  v.  Annour,  58  Wis.  1. 

An  act  from  which  injurious  consequences 
would  not  reasonably  be  expected  or  appre- 
hended by  persons  of  common  prudence  is 
not  an  act  of  negligence. 

Wood  V.  Chicago,  M.  db  St.  P.  R.  Co.  51  Wis. 
201;  McKee  v.  Chicaoo,  R.  I.  db  P.  R.  Co.  18  L. 
R  A.  817,  88  Iowa,  616;  Loftxts  v.  Union  Ferry 
Co.  of  Brooklyn,  84  N.  Y.  459,  88  Am.  Rep. 
588;  ^ogren  v.  Hall.  58  Mich.  274;  Richards  v. 
Rough,  58  Mich.  212;  Atchison,  T.  dt  S.  F.  R. 
Co.  V.  Howard,  4  U.  S.  App.  202.  49  Fed.  Rep. 
206;  Meyer  v.  Midland  Pac.  R.  Co.  2  Neb.  389; 
Chicago  db  A.  R.  Co.  v.  Kelly,  127  111.  637;  St. 
Louis  db  S.  F.  R.  Co.  v.  Weaver,  85  Kan.  412, 
57  Am.  Rep.  176. 

If  the  plaintiff  is  right  in  his  assumption 
that  this  injury  arose  from  a  defect  in  the  con- 
fitruction  of  the  tender,  or  in  its  management, 
obvious  to  himself,  or  which  with  ordinary 
care  he  might  have  known,  then  by  continuing 
in  his  employment  without  demurrer  he  as- 
sumed such  risk  and  hazard. 

Chicago,  R.  L  db  P.  R.  Co.  v.  Lonergan,  118 
111.  41;  Srhvltz  v.  Chicago  db  N.  W.  R.  Co.  67 
Wis.  620,  58  Am.  Rep.  881;  14  Am.  «fe  Eng. 
Encyclop.  Law.  p.  842;  Wood,  Mast.  &  8.  845; 
Minty  v.  Union  Pac.  R.  C<?.  4  L.  R  A.  409,  2 
Idaho,  487. 

The  falling  of  coal  sometimes  from  a  moving 
or  passing  train  was  a  danger  incident  to  his 
employment,  and  his  familiarity  therewith 
must  be  considered  as  conclusively  proven. 

Wood.  Mast.  &  S.  §$^  326  et  seq.;  8  Wood, 
Railway  Law,  1452  et  seq.;  2  Thomp.  Neg. 
1008:  Patterson,  Railway  Accident  Law,  M2et 
seq.;  Randall  v.  Baltimore  dt  0.  R.  Co.  109  U. 
8.  478.  27  L.  ed.  1003;  Herbert  v.  Northern  Pac. 
R.  Co.  3  Dak.  88:  NortJtern  Pac.  R.  Co.  v.  Her- 
bert, 116  U.  8.  642,  29  L.  ed.  755;  Bunt  v. 
Sierra  Butte  Gold  Min.  Co.  138  U.  8.  483,  34  L. 
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ed.  1081;  Rowland  v.  Milwaukee,  L.  8.  db  W.  R. 
Co.  54  Wis.  280;  De  Forest  v.  Jetoett,  88  N.  Y. 
264;  Hughes  v.  Winona  db  St.  P.  R.  Co.  27 
Minn.  137;  Fraker  v.  St.  Paul,  M.  dt  M.  R,  Go. 
82  Minn.  54;  Dotoell  v.  Burlington,  C.  R.  db  N. 
R.  Oi>.62Iowa.  629;  Chicago  dbN.  W.  R.  Co.  v. 
Donahue,  75  111.  106;  Sweeney  v.  Central  Pac. 
R.  Co.  57  Cal.  15;  Chicago,  R.  1.  db  P.  R. 
Co.  V.  Lonergan,  118  111.  41 :  Kansas  Pac. 
R.  Co.  V.  Pearey,  84  Kan.  472;  Sehtiltz  v. 
Chicago  db  N.  W.  R.  Co.  67  Wis.  616,  58  Am. 
Rep.  881;  14  Am.  &  Eng.  Encyclop.  Law.  p. 
842;  LaddY.  Netc  Bedford  R.  Co.  119  Mass.  412, 
20  Am.  Rep.  331;  TuttUv.  Detroit.  O.  H.  db  M. 
R  Co.  122  U.  8.  189,  30  L.  ed.  1114;  Barton's 
HiU  Coal  Co.  v.  Reid,  8  Macq.  H.  L.  Cas.  265. 

Had  the  negligence  been  shown  to  exist, 
and  to  have  been  that  of  the  engineer  or  fireman 
then  they  were  fellow  servants  with  the  plain- 
tiff, engaged  in  the  same  general  business,  and 
under  the  same  employers;  and  for  that  reason 
no  recovery  can  be  had. 

Farweil  v.  Boston  db  W.  R.  Corp.  4  Met  49, 
88  Am.  Dec.  389;  Murray  v.  South  Carolina  R. 
Co.  1  McMull.  L.  385, 86  Am.  Dec.  268;  24  Am. 
Law  Rev.  p.  190;  Louisville  db  N.  R,  Co.  v. 
Collins,  2  Duv.  114,  87  Am.  Dec.  486;  Wright 
V.  New  York  Cent.  R  C^.  26  N.  Y.  562;  8t, 
Louis,  A.  db  T.  R.  Co.  v.  Triplett,  11  L.  R  A. 
778.  54  Ark.  289;  Coolev,  Torts.  541-544;  TuttU 
V.  Detroit,  Q.  H,  db  M.'R.  Co.  122  U.  8. 195,  80 
L.  ed.  1117;  1  Addison,  Torts.  566;  8  WcK)d. 
Railway  Law,  g  388;  2  Thomp.  Neg.  1026; 
Beach,  Contrib.  Nee.  888,  g  115;  2  Rorer, 
Railroads,  829;  Pierce,  Railroads,  p.  361;  1 
Redfield,  Railroads,  5th  ed.  548;  Wood.  Mast. 
&  8.  821,  ^  455;  Eraser,  Mast.  &  8.  210; 
McKinney,  Fellow  8ervante,  §  75;  Pollock, 
Torts,  85;  1  8mith,  Mast.  <&  8.  208-288;  Coon  ▼. 
Syracuse  db  U.  R.  Co.  5  N.  Y.  492;  Brodeur  v. 
Valley  Falls  Co.  16  R.  L  448;  Union  Pac.  R.  Co. 
V.  Fort,  84  U.  8.  17  Wall.  658.  21  L.  ed.  789; 
Walter  v.  South-Eastern  R.  Co.  2  Hurlst  &  O. 
109;  Randall  v.  BaUimore  dt  0.  R.  Co  109  U. 
8.  478,  27  L.  ed.  1008;  Holden  v.  Fitchburg  R. 
Co.  129  Mass.  268,  87  Am.  Rep.  848;  Whaalan 
V.  Mad  River  db  L.  E.  R.  Co.  8  Ohio  St  249; 
FoiUr  V.  Minr^esota  Cent.  R.  Co.  14  Minn.  860; 
Chicago,  M.  db  St.  P.  R.  Co.  v.  Ross,  112  U.  8. 
877.  28  L.  ed.  787;  Pittsburg,  Ft.  W.  dt  C.  R. 
Co.  V.  Devinney,  17  Ohio  8t.  198;  Kumler  v. 
Junction  R.  Co.  88  Ohio  8t.  150;  St.  Louis  dt  8. 
F.  R.  Co.  V.  Weaver,  35  Kan.  428,  57  Am.  Rep. 
176;  Meatman  v.  Union  Pac,  R.  Co.  87  Fed. 
Rep.  189. 

The  rule  as  announced  in  Farweil  v.  Boston 
db  W.  R.  Corp.  4  Met.  49,  88  Am.  Dec.  389.  was 
recognized  in  — 

iSugh  V.  Texas  db  P.  R.  Co.  100  U.  8.  218, 
25  L.  ed.  612;  Van  Wickle  v.  Manhattan  R. 
Co.  28  Blatchf.  422;  Rohbaek  v.  Pacific  Rail- 
road, 48  Mo.  187. 

The  rule  was  also  recognized  in — 

Armours.  Hahn,  111  U.  8.  818.  28L.ed.  442; 
Tuttle  V.  Detroit,  G.  H.  dt  M.  R.  Co.  122  U.  a 
189,  80  L.  ed.  1114;  RandaU  v.  Baltimore  dt  0. 
R.  Co.  109  U.  8.  478, 27  L.  ed.  1008;  Howard  v. 
Denver  db  R.  G.  R.  Co.  26  Fed.  Rep.  837;  aif- 
ford  V.  Old  Colony  R.  Go.  141  Mass.  664;  Keys 
V.  Pennsylvania  Co.  (Pa.)  1  Cent  Rep.  898; 
Collins  V.  St.  Paul  db  S.  C.  R.  Co.  80  Minn.  81; 
Whaalan  v.  Mad  River  db  L.  E.  R.  Co.  8  Ohio 
8t249;  Gormleyyf.Ohiodb  M.   R.  Co.  72  Ind. 
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31;  Pennsylvania  R.  Co,  v.  Waehter,  60  Md. 
895;  Houston  &  T,  C.  R,  Co,  v.  Rider,  62 
Tex.  267;  Soldi  ?.  JHeic  York  Cent.  R.  Co,  1»  N. 
Y.  482;  Blake  v.  Maine  Cent,  R,  Co,  70  Me.  60, 
35  Am.  Rep.  297;  Coon  v,  Hyraeuse  dbU,  R.Co, 
5  N.  Y.  492;  Capper  v.  Louiwille,  E.  d  /St.  L. 
R.  Co.  103  led.  305;  Henry  v.  Staten  Island  R, 
Co,  81  N.  Y.  373;  RusteU  v.  Hudson  River  R.  Co. 
17  N.  Y.  134;  Howland  y.  Miluaukee,  L.  8,  & 
W,  R,  Co,  54  Wis.  226;  Heine  y,  Chicago  db  JV, 
W,  R,  Co.  58  Wis.  525;  Cooper  y,  Milwaukee  dt 
P,  du  Ch.  R,  Co,  23  Wis.  668;  RoberU  y,  Chi- 
cago, JSt.  P,  M.  db  0.  R,  Co.  83  Minn.  218; 
Brown  y,  Minneapolis dt  8t,  L.  R.  Co.  31  Minn. 
553;  Toner  v.  Chicago,  M.  db  St.  P.  R.  Co.  69 
Wis.  188;  Brown  v.  Central  Pac.  R,  Co.  (Cal.) 
7  Pac.  Rep.  447;  Beset  v.  New  Ytn-k  Cent. 
db  H,  R.  R.  Co,  70K.  Y.  171;  Valtez  v.  Ohio 
dt  M,  R,  Co.  85  111.  500;  Harvey  y.  New 
York  Cent.dbH.  R.  R.Co,  8S N.  Y  481;  Holden 
y,  Fitchimrg  R,Co.  129  Mass.  268,  37  Am.  Rep. 
343;  King  y.  Boston  db  W.  R.Corp.  9  Cu8h.ll2; 
Van  Widde  v.  Manhattan  R.  Co,  32  Fed.  Rep. 
278;  Oiils/tannon  v.  Stony  Brook  R.  Corp,  10 
Cash.  228:  International  db  G,  N.  R,  Co,  v. 
Hyan,  82  Tex.  565;  Elliot  v.  Chicago,  M.  db  St. 
P.  R.  Co.  3  L.  R.  A.  363,  5  Dak.  523. 

There  is  and  can  be  no  question  of  vice-prin- 
cipal in  this  case,  as  no  one  having  anv  control 
or  direction  over  the  plaintiff  was  iruilt^  of  or 
contributed  to  the  act  which  caused  the  mjury. 

McAndrews  v.  Burns,  39  N.  J.  L.  117;  Meal- 
man  y.  Union  Pac.  R.  Co.  37  Fed.  Rep.  189; 
Nashville  db  D,  R.  Co.  v.  Jones,  9  Heisk.  27; 
Louisville,  C.  db  L.  R,  Co,  v.  Caven^  9  Bush. 
659;  Louisville  db  N.  R.  Co.  v.  CoUins,  2  Duv. 
114,  87  Am.  Dec.  486;  Lauimlls  db  N.  R.  Co. 
V.  Robinson,  4  Bush,  507;  Murray  v.  South 
Carolina  R.  Co,  1  McMull.  L.  385,  36  Am. 
Dec.  368;  Waller  y.  South  Eastern  R,  Co,  2 
Hurlst.  &  C.  102. 

On  petition  for  rehearing. 

The  existing  rule  of  the  common  law  as  to  a 
fellow  servant  is  not  an  exception  to  the  gen- 
eral rule  as  to  the  master's  liability  to  the  pub- 
lic, but  it  is  a  rule  in  itself  and  applicable  to  a 
different  relation. 

Pollock,  Jurisp.  p.  117;  Hays  v.  Millar,  77 
Pa.  288,  18  Am.  Rep.  445. 

There  is  no  liability  on  the  part  of  the  com- 
pany in  the  case  at  bar,  because  there  was  no 
neglect  of  any  of  the  personal  duties  of  the 
master,  or  of  any  duty  which  by  reason  of  the 
relation  was  due  from  it  to  its  servant. 

Baltimore  db  0.  R.  Co.  v.  Baugh,  149  U.  8. 
885,  37  L.  cd.  780;  Baxilec  v.  New  York  db  H.  R, 
Co.  59  N.  Y.  356,  17  Am.  Rep.  325;  Dow  v. 
Kansas  Pac.  R.  Co.  8  Kan.  642:  Morgan  v.  Vale 
of  Neath  22.  O.  5  Best  &  S.  736. 

The  old  rule  laid  down  in  the  Farwell  Case, 
supra,  has  l)een  declared  to  be  intact  by  the 
decision  of  the  Supreme  Court  of  the  United 
States  in  Baltimore  db  0.  R.  Co,  v.  Baugh,  149 
U.  S.  368,  87  L.  ed.  772.  See  also  Northern 
Pac.  R.  Co.  V.  Hambly,  154  U.  8.  349.  38  L.  ed. 
1009;  Howardy.  Denver  dbR.  O.  R,  Co.  26 Fed. 
Rep.  887;  Schlereth  v.  Missouri  Pac,  R.  Co. 
(Mo.)  19  S.  W.  Rep.  1184. 

The  injury  to  the  plaintiff  was  not, within  the 
authorities,  the  result  of  actionable  negligence 
upon  the  part  of  the  defendant.  It  was  too 
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remote  and  disconnected  for  any  such  act  to 
constitute  a  cause  of  action  in  plaintiff's  favor 
against  the  defendant 

Atkinson  v.  Goodrich  Transp.  Co.  60  Wis. 
141,  50  Am.  Rep.  352;  Milwaukee  db  St.  P.  R. 
Co,  V.  Kellogg,  94  U.  S.  469,  24  L.  ed.  256; 
Hutchinson,  Carr.  2d  ed.  §  809:  Baltimore  dt 
0,  R.  Go,  V.  Trainor,  38  Md.  542;  Davies  v. 
Mann,  10  Mees.  &  W.  546. 

Messrs.  Friek  is  Dolesal*  for  defendant 
in  error: 

Servants  engaged  in  different  departments 
are  not  fellow  servants. 

Chicago  d  N.  W.  R.  Co,  v.  Moranda,  93  111. 
302. 34  Am.  Rep.  168;  Chicago  db  A,  R.  Co.  v. 
KeUy,  127  111.  687;  Indianapolis  d  St,  L,R,  Co,y. 
Morgenhtem,  106  111.216;  Richmond dbD. R.Co, 
V.  Norment,  84  Va.  167:  Moon  v.  Richmond  db 
A.  R,  Co.  78  Va.  745.  49  Am.  Rep.  401;  Balti- 
more db  O,  R,  Co.  V.  McKenzie,  81  Va.  71;  St, 
Louis  db  S.  F.  R  Co.  v.  Weaver,  85  Kan.  412, 
57  Am.  Rep.  176;  Erst  Tennessee,  V.  d  G.  R. 
Co,  V.  DeArmond.  86  Tenn.  73;  Krogg  v.  At- 
lanta db  W.  P.  Railroad,  77  Ga.  102;  King  v. 
Ohio  db  M,  R.  Co.  14  Fed.  Rep.  277;  Garrahy 
V.  Kansas  City,  St.  J.  db  C.  B,  R.  Co,  25  Fed. 
Rep.  25«;  CDonnell  v.  AUeoheny  Valley  R.  Co. 
59  Pa.  239,  98  Am.  Dec.  336;  Ryan  v.  Chicago 
dt  N,  W,  R.  Co,  60  III  171,  14  Am.  Rep.  82; 
Lewis  V.  St,  Louis  db  I,  M.  R,  Co.  59  Mo.  495. 
21  Am.  Rep.  885;  Darrigan  v.  New  YorkdbN, 
E.  R.  Co,  52  Conn.  285,  52  Am.  Rep.  590; 
Vautrain  v.  St.  Louis,  I,  M,  db  S.  R.Co.SMo, 
App.  538;  HaU  v.  Missouri  Pac.  R,  Co,  74  Mo. 
298:  Hardy  v.  Minneapolis  dt  St,  L,  R,  Co.  36 
Fed.  Rep.  657;  LouistiUe db  N.  R,Go,y,  Brooks, 
88  Ky.  129;  LouisviUe,C.  db  L,  R,  Co,y,Caven, 
9  Bush,  559. 

Irviiie«  C,  filed  the  following  opinion: 
Erickson  was  employed  by  the  railway 
company  as  a  section  hand,  and  was  engaged 
in  his  work  repairing  the  road-bed  of  the  rail- 
road near  Fremont,  when  a  fast  passenger 
train  approached,  and  he  stepped  aside  to  let 
it  paas.  As  the  train  passed  him.  a  large 
piece  of  coal  fell  from  the  tender  of  the  lo- 
comotive, struck  the  ground  near  him,  and 
broke  into  smaller  pieces,  one  of  which  flew 
towards  him,  striking  him,  and  causing  a 
fracture  of  the  leg.  He  brought  this  action 
against  the  railroad  company  alleging  as 
negligence  that  the  piece  of  coal  had  been 
negligently  allowed  to  fall  from  the  tender 
while  the  train  was  running  at  a  high  rate 
of  speed ;  that  the  coal  had  been  negligently 
loaded  and  negligently  permitted  to  remain 
on  the  tender  in  a  position  rendering  it  liable 
to  fall  and  to  be  cast  off  by  the  motion  of  the 
train.  The  railway  company  answered, 
among  other  things  denying  any  negligence 
upon  its  part,  and  alleging  contributory  neg- 
ligence on  the  part  of  Erickson.  There  was 
a  verdict  and  judgment  for  Erickson  for 
$1,625. 

Probably,  to  follow  the  order  of  discussion 
in  the  brief  of  the  railway  company  will 
disclose  the  features  of  the  case  as  well  as 
possible.  The  first  point  made  is  that  the 
evidence  did  not  disclose  any  negligence  on 
the  part  of  the  railway  company  or  its  em- 
ployes. The  rule  of  negligence'  has  been  so 
frequently  announced  by  this  court  that  it  is 
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hardly  necessary  to  restate  it.  Questions 
of  negligence  and  contributory  negligence 
are  for  the  Jury  where,  from  the  facts  proved, 
different  minds  may  reasonably  draw  differ- 
ent conclusions.  The  evidence  here  tends  to 
show  that  Erickson,  when  he  saw  the  train 
approaching,  stepped  aside  until  he  was 
about  12  feet  from  the  track,  and  that  in  so 
doing  he  pursued  the  course  customarily  re- 
sorted to  by  section  men.  There  is  no  doubt 
that  a  large  lump  of  coal  did  fall  from  the 
tender  as  the  train  passed  him ;  that  it  struck 
the  ground  near  the  track,  and.  breaking  into 
pieces,  one  portion  thereof  rebounded  and 
struck  him,  causing  the  injury.  It  is  quite 
clearly  established  that  the  lump  of  coal  was 
no  larger  than  would  conveniently  go  into 
the  firebox  of  the  engine,  and  it  mav  be  as- 
sumed that  it  was  proper  to  have  a  lump  of 
such  size  upon  the  tender.  The  train  was 
bound  east.  The  run  of  the  engine  was  from 
Grand  Island  to  Council  Bluffs,  a  distance  of 
over  150  miles.  Coal  was  loaded  upon  the 
tender  at  Grand  Island.  There  was  no  coal- 
ing station  for  passenger  trains  between  the 
two  points.  The  tender  of  this  engine  would 
hold* from  ten  to  eleven  tons,  and  it  required 
that  amount  of  coal  to  supply  the  engine 
during  its  run.  The  coal  was  loaded  from  a 
chute  at  Grand  Island,  and,  according  to  the 
fireman,  the  tender  was  loaded  at  this  time, 
as  usual,  before  the  engineer  and  fireman 
mounted  the  engine.  As  he  states,  **  I  found 
it  in  all  ways  thrown  in,  just  as  they  pulled 
the  chute  down.**  It  lay  "^in  all  shapes,  up- 
side down,  every  way  dropped  in  there.** 
From  this  and  from  all  the  evidence  it  is 
quite  clear  that  in  order  to  make  the  run,  it 
was  necessary  to  completely  fill  the  tender: 
that,  in  order  to  do  so.  the  coal  was  dropped 
in  from  a  chute  without  any  precautions  as 
to  its  safe  disposition,  but  the  fireman  tes- 
tifies that  it  was  his  duty  to  **wet  the  coal 
down  ;"  that  for  that  purpose  he  mounted  the 
tender  before  the  engine  started,  and,  if  he 
saw  any  coal  liable  to  fall  from  the  tender, 
it  was  his  duty  to  put  it  in  a  place  of  safety. 
According  to  this  witness,  about  six  tons  of 
coal  remained  in  the  tender  at  the  time  of  the 
accident.  The  train  was  a  through  train, 
and  stopped  at  only  a  few  stations.  We 
think  that  this  evidence  fairly  made  a  case  to 
submit  to  the  jury  under  the  rule  as  above 
stated.  The  principal  contention  on  the  part 
of  the  railroad  company  is  that  negligence  in 
loading  the  coal  could  not  be  inferred  fr()m 
the  fact  that  the  lump  fell  from  the  tender. 
There  is  not  doubt  of  the  general  principle 
that  negligence  cannot  be  inferred  merely 
from  the  fact  that  an  accident  happened,  and 
it  is  also  true  that,  while  negligence  is  an 
inference  to  be  drawn  from  the  facts  proved, 
facts  warranting  that  inference  must  be 
proved,  and  the  jury  cannot  be  left  to  con- 
jecture the  existence  of  facts  which  mij:^ht 
ground  the  inference  of  negligence.  But 
facts  may  lie  established  by  circumstances  as 
well  as  by  direct  testimony,  and  the  same 
facts  which  prove  the  accident  may,  in  some 
cases,  be  circumstances  which  establish  the 
facts  justifying  an  inference  of  negligence. 
So  in  this  case.  Neither  fireman  nor  engineer 
saw  the  coal  fall.  It  was  certainly  not  dis- 
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lodged  from  a  place  of  safety  by  any  act  of 
theirs  at  the  time.  Erickson  and  the  section 
boss  did  see  it  fall  as  the  train  passed.  It  is 
not  merely  a  conjecture,  it  is  a  plain  infer- 
ence, from  the  fact  that  it  fell  under  the  cir- 
cumstances, that  it  had  been  so  placed  upon 
the  tender  that  it  was  in  a  position  from 
which  it  was  liable  to  be  dislodged  by  the 
motion  of  the  train.  All  the  evidence  snowa 
that  it  was  necessary  to  heap  the  coal  upon 
the  tender  in  order  to  enable  it  to  carry  suf- 
ficient to  make  the  run.  The  fireman's  evi- 
dence shows  that  no  precautions  were  taken 
in  loading  to  load  it  safely,  and  that  he  was 
charged  with  the  duty  to  inspect  the  load- 
ing, and  change  the  position  of  the  pieces 
where  they  were  unsafe.  The  method  of  load- 
ihg  accounts  for  the  lumps  being  in  a  posi- 
tion of  unstable  equilibrium,  and,  unless  we 
disregard  the  laws  of  physics,  we  must  sa^ 
that  it  bad  been  left  in  such  a  position  or  it 
would  not  have  fallen.  In  this  connection 
we  are  cited  to  the  case  of  Sc/iuUz  v.  Chicago, 
d  iV.  W.  R,  Co.,  67  Wis.  616,  58  Am.  Rep. 
881,  a  case  arising  out  of  a  similar  accident. 
Portions  of  that  decision  are  open  to  criti- 
cism, but  upon  the  question  of  negligence  we 
do  not  think  that  the  conclusion  was  wrong, 
or  even  that  it  conflicted  with  that  we  reach. 
All  that  the  court  there  held  was  that  the 
facts  established  did  not  make  out  a  case  of 
negligence  in  law.  The  court  did  not  say 
that  a  jury  would  not  be  justified  in  finding 
negligence  from  such  facts.  We  would  say 
the  same, — that  the  court  should  not,  under 
such  facts,  instruct  the  jury  either  that  there 
was  or  was  not  negligence.  This  was  an  in- 
ference for  the  jury  to  draw. 

As  to  contributory  neirligence,  we  can  see 
no  room  for  doubt.  Erickson  was  necessari ly 
near  the  track.  He  had  never  seen  coal  fall 
from  tenders.  He  did  not  observe  how  this 
tender  was  loaded,  and  he  was  certainly  far 
enough  away  to  be  secure  from  any  ordinary 
danger  to  be  apprehended  from  a  passing 
train  properly  loaded. 

Our  attention  is  here  directed  to  an  assign- 
ment of  error  in  regard  to  the  admission  of 
evidence  to  the  effect  that,  subsequently  to 
this  accident,  railings  were  put  around  the 
tops  of  tenders  belonging  to  the  company. 
If  testimony  had  been  directly  admitted  to 
show  that  fact,  a  question,  to  say  the  least, 
serious,  would  be  presented,  but  the  record 
hardly  supports  the  assignment  of  error 
in  that  regard.  We  quote  all  relating  to 
the  subject:  "The  Union  Pacific  Company 
.  .  .  or  arrangements  can  be  made  by  which 
there  is  a  kind  of  railing  around  the  top  of 
the  tenders,  isn't  there?  A.  Well,  I  should 
answer  that  there  could  be  arrangements 
made.  Q.  Would  not  you  answer  that  they 
have  got  such  railing  around  the  top  of  the 
tenders?  A,  Thev  have  at  this  time,  but  we 
did  not  then. "  These  questions  and  answers 
were  objected  to.  Thev  occur  in  the  cross- 
examination  of  the  engineer,  who  was  called 
by  the  company.  They  were  followed  by 
some  questions,  without  objections,  as  to  the 
purposes  for  which  those  rail  ings  were  placed 
upon  the  tenders.  Such  evidence  tended  to 
show  that  they  were  to  increase  the  capacity 
of  the  tender.     When  the  questions  objected 
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to  are  examined,  it  will  be  found  that  there 
was  no  inquiry  in  regard  to  subsequent  acts 
of  the  company.  The  first  question  merely 
asked  if  it  was  practicable  to  use  a  railing. 
The  second  asked  whether  the  company  h^ 
DOt  such  railings  around  the  tenders,  without 
specifying  the  time.  The  statement  that  they 
had  been  placed  there  since  the  accident  was 
the  engineer's  answer,  and  from  his  use  of 
pronouns  it  is  not  clear  whether  he  meant 
that  all  tenders  had  been  so  provided  since 
the  accident  or  whether  he  meant  to  say 
simply  that  his  engine  did  not  have  one  at 
that  time.  We  do  not  think  this  testimony 
is  open  to  the  objection  urged.  The  feature 
objected  to  was  really  introduced  by  the  com- 
pany itself  upon  redirect  examination,  as 
follows :  "  Now,  with  regard  to  this  railing 
that  Mr.  Frick  ha<»  spoke  about,  were  such 
railings  used  at  the  time  of  that  tender  at 
that  time,  that  you  knew  of?  A.  No,  sir. 
Q.  Do  you  know  of  any  bther  passenger 
engine  at  that  time?  A,  I  don*t  remember, 
but  I  think  they  was  putting  them  on.  I 
would  not  say  positively."  The  peculiar 
construction  both  of  these  questions  and  their 
answers  still  leaves  the  same  doubt  as  to  the 
meaning  of  the  evidence.  But  when  we  con- 
sider the  evidence  as  to  the  capacity  ot  this 
tender,  and  the  amount  of  coal  required, 
together  with  the  evidence  just  referred  to, 
it  would  seem  that  the  railings  were  found 
oecessary  to  prevent  overloading,  and  that 
the  company  then  realized  this  fact.  This 
much  was  certainly  material,  and  tending 
to  establish  the  negligence  complained  of. 

The  next  contention  is  that,  if  the  accident 
resulted  in  the  manner  claimed  by  the  plain- 
tiff, it  was  a  matter  obvious  to  him,  and  that, 
continuing  in  the  employment,  he  submitted 
to  the  hazard  thereof.  But,  as  already  stated, 
be  never  knew  such  an  accident  to  happen ; 
moreover,  he  knew  nothing  about  the  manner 
of  loading  the  tenders.  These  were  matters 
wholly  foreign  to  that  portion  of  the  com- 
pany's work  in  which  he  was  engaged,  and 
this  argument  will  accord  with  the  further 
argument  made,  that  the  company  could  not 
be  held  liable  unless  it  had  been  informed 
by  the  previous  occurrence  of  similar  ac- 
cidents that  this  manner  of  loading  the  ten- 
ders was  dangerous.  Neither  argument  is 
wel  1  founded.  The  former  for  the  reason  that 
Erickson  did  not  know,  was  not  bound  to 
know,  and  was  not  in  a  position  to  know, 
the  danger.  The  latter  for  the  reason,  if  for 
no  other,  that  it  must  occur  to  every  one 
of  ordinary  judgment  that  the  natural  and 
probable  consequence  of  an  insecure  load  of 
coal  upon  the  tender  of  an  engine  running 
at  a  high  rate  of  speed  might  be  the  falling 
of  coal  therefrom,  and  consequent  injury  to 
persons  at  stations,  and  workmen  necessarily 
engaged  near  the  track.  It  would  not  require 
the  actual  happening  of  such  event  to  apprise 
one  of  the  danger. 

The  next  proposition  is  that  Erickson  was 
a  fellow  servant  of  whoever  was  guilty  of 
negligence,  and  that  the  company  is  therefore 
not  liable.  Upon  this  subject  elaborate  briefs 
have  been  fil^  upon  either  side,  reviewing 
nearly  all  the  American  authorities.  We 
shall  not  here  undertake  such  a  review.  We 
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are  aware  of  the  hopeless  conflict  existing. 
In  fact,  a  study  of  the  question  must  convince 
any  one  that  shortly  after  the  introduction  of 
railways  the  law  entered  upon  a  slow  but 
marked  period  of  transition  upon  the  subject 
of  fellow  servants.  No  definite  result  has 
yet  been  reached.  Probably  the  leading  case 
both  in  America  and  in  England  applying 
the  doctrine  of  fellow  servants  to  all  the  6m- 
ploy6s  of  a  common  master  is  that  of  Farwell 
V.  Boston  d  W.  H.  Corp.,  4  Met.  49.  88  Am. 
Dec.  339.  All  the  cases  holding  that  broad 
doctrine  seem  to  be  based  directly  or  in- 
directly upon  the  authority  or  the  reasoning 
of  Chief  Justice  Shaw  in  that  case.  It  was 
decided  in  1843  before  the  railway  system  of 
the  country  was  developed,  before  the  exis- 
tence of  other  large  corporations  employing 
vast  numbers  of  men  engaged  in  the  pursuit 
of  one  general  object,  but  performing  dif- 
ferent functions,  and  engaged  in  many  dis- 
tinct departments.  This  state  of  affairs 
was  then  just  arising,  and  the  vast  change 
of  conditions  in  the  relations  of  master  and 
servant  was  then  only  beginning  to  appear. 
The  extent  of  that  change,  and  the  conse- 
quences of  applying  old  rules  to  new  condi- 
tions could  not  then  be  foreseen.  In  that 
case,  as  in  all  others  upon  the  subject,  the 
reasons  for  the  rule  exempting  masters  from 
liability  to  servants  for  injuries  produced  by 
the  negligence  of  their  fellow  servants  are 
stated  as  two-fold  :  First,  that  such  injuries 
must  be  presumed  to  be  within  the  contem- 
plation of  the  parties  when  they  made  their 
contract;  and,  secondly,  that  public  policy 
requires  the  enforcement  of  such  a  rule,  upon 
the  theory  that,  by  enforcing  it,  each  servant 
is  made  closely  observant  of  the  acts  of  his 
fellow  servants,  and  that  the  scrutiny  of  one 
another  naturally  tends  to  efficiency  and  care. 
The  first  reason  given,  where  the  rule  is 
sought  to  be  applied  without  discrimination 
to  all  servants  of  a  common  master,  has  al- 
ready been  completely  set  aside  and  disre- 
garded, even  by  those  courts  in  America 
most  inclined  to  conservatism  upon  the 
subject.  It  is  everywhere  conceded — First 
that,  inasmuch  as  a  corporation  can  only  act 
through  agents,  and  all  agents  are  servants, 
the  logical  application  of  the  rule  would 
discharge  a  corporation  entirely  from  lia- 
bility to  its  servants;  and  this  gives  rise  to 
a  corollary  that  where  the  negligence  is  that 
of  a  vice-principal,  whose  acts  must  be  taken 
as  those  of  the  master,  the  rule  does  not 
apply.  The  recognition  of  this  exception 
was  necessary  to  preserve  another  rule,  that, 
while  a  servant  assumes  the  dangers  in- 
cident to  his  employment,  he  does  not  assume 
dangers  caused  by  the  negligence  of  his 
master.  There  is  as  much  reason  for  holding 
that  a  servant  in  entering  an  employment 
contracts  with  a  view  to  possible  negligence 
of  the  master,  as  to  hold  that  he  contracts 
with  a  view  to  possible  negligence  of  the 
man  who  works  beside  him  and  upon  the  same 
footing.  To  illustrate  by  reference  to  rail- 
ways, which  probably  afford  as  great  a 
variety  of  grades  in  employment  as  any  oc- 
cupation, can  it  be  logically  said  that  a  sec- 
tion man  in  the  matters  within  the  scope  of 
his  employment  is  less  liable  to  err  than  a 
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conductor,  superintendent,  or  general  mana- 
ger with  reference  to  his  own  duties?  ^To 
the  writer's  mind,  when  the  first  distinctiion 
was  drawn  between  grades  of  servants,  the 
force  of  the  general  rule,  so  far  as  it  was 
based  upon  contract,  was  destroyed. 

As  to  the  second  reason,— that  founded  upon 
public  policy,— there  is  much  force  in  the 
observation  of  Mr,  Jttstiee  Field  in  Chicago^ 
M.  A  St.  P.  R,   Co,  y.  Ros$,  112  U.  8.  877, 

28  L.  ed.  787 :  "It  may  be  doubted  whether 
the  exemption  has  the  effect  thus  claimed  for 
it.  We  have  never  known  parties  more 
willing  to  subject  themselves  to  dangers  of 
life  and  limb  because,  if  losing  the  one  or 
suffering  in  the  other,  damages  could  be  re- 
covered by  their  representatives  or  them- 
selves for  the  loss  or  injury.  The  dread  of 
personal  injury  has  always  proved  sufiQcient 
to  bring  into  exercise  the  vigilance  and 
activity  of  the  servant."  Still,  we  concede 
that  there  may  be  some  force  to  the  rule  so 
far  as  grounded  upon  public  policy,  and 
confined  to  servants  who  are,  in  the  language 
of  the  supreme  court  of  Illinois,  "consociated 
by  means  of  their  daily  duties,  or  co-operat- 
ing in  the  same  department  of  duty  and  in 
the  same  line  of  employment."  Chicago  cfe 
JV.  W.  R.  Co.  V.  Moranda,  98  111.  802,  84  Am. 
Rep.  168.  Beyond  this  line  we  can  see  no 
force  in  it.  When  the  authorities  are  ex- 
amined, it  is  found  that  they  range  them- 
selves in  two  general  classes, — those  follow- 
ing the  opinion  of  Chief  Justice  Shaw,  and 
those  distinguishing  between  grades  of  em- 
ployment and  employ ^«  in  distinct  depart- 
ments of  service.  The  principal  objection 
urged  to  the  latter  class  is  that,  by  adopting 
such  distinction,  the  courts  overthrow  a  gen- 
eral rule  of  easy  application,  and  adopt  one 
not  susceptible  of  precise  application,  and 
uncertain  in  its  results.  Possibly  this  objec- 
tion is  well  taken.  If  so,  we  can  only  say 
that  it  accords  with  the  general  spirit  of  the 
common  law.  Perhaps  the  main  distinction 
between  the  civil  law  and  the  common  law 
is  that  the  civil  law  is  based  upon  well- 
defined  logical  rules  readily  susceptible  of 
ascertainment,  while  the  common  law  is 
founded  upon  broader  general  principles,  to 
be  applied  to  the  diversity  of  human  affairs 
in  such  a  manner  as  to  favor  individual 
liberty  and  to  conform  themselves  M)  changed 
conditions.  When  the  law  of  fellow  servants 
was  first  announced,  business  enterprises  were 
comparatively  small  and  simple.  The  serv- 
ants of  one  master  were  not  numerous ;  they 
were  all  enga^red  in  the  pursuit  of  a  simple 
and  common  undertaking.     Now  things  have 
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changed.  Large  enterprises  are  conducted 
by  persons  or  corporations  employing  vast 
numbers  of  servants,  divided  into  classes, 
each  pursuing  a  different  portion  of  the  work, 
and  each  practically  independent  of  the 
other.  The  old  reasons  do  not  apply  to  the 
new  conditions.  We  are  not  prepared  in  this 
case  to  propose  any  set  rule  for  always  de- 
termining when  two  employes  are  fellow 
servants  within  the  meaning  of  the  rule,  and 
when  they  are  not,  nor  are  we  required  for 
present  purposes  so  to  do.  Erickson  was  a 
section  man.  He  was  employed,  with  several 
others,  to  keep  the  road-bed  and  the  track  in 
repair  The  fireman  was  employed  to  fire  the 
engine,  and  perform  certain  duties  in  con- 
nection with  the  operation  of  trains.  Some 
one  was  employed  at  Grand  Island  to  load 
the  tenders  with  coal.  With  either  the  fire- 
man or  this  third  person  Erickson  had  noth- 
ing in  common  except  that  he  drew  his  pay 
from  a  common  source,  and  that,  in  a  broad 
sense,  they  were  all  carrying  out  parts  of  a 
vast  transportation  business.  Erickson  had 
no  control  over  either  of  the  others,  no  op- 
portunity of  judging  of  their  competency, 
no  supei  vision  of  their  specific  acts,  and  only 
by  adopting  the  broadest  rule  as  announced 
by  Mr.  Justice  Shaw  could  we  hold  them  to 
be  fellow  servants.  This  rule  we  are  not 
prepared  to  adopt.  We  hold,  on  the  con- 
trary, that  employment  in  the  service  of  a 
common  master  is  not  alone  sufiScient  to  con- 
stitute two  men  fellow  servants  within  the 
rule  exempting  the  master  from  liability  to 
one  for  injuries  caused  by  the  negligence  of 
the  other,  and  that  to  make  the  rule  applica- 
ble there  must  be  some  consociation  in  the 
same  department  of  duty  or  line  of  employ- 
ment. For  the  purposes  of  this  case  we  are 
content  to  follow  the  opinion  of  Mr.  Justice 
Miller  in  Qarrahy  v.  Kansas  City,  St.  J.  db 
C.  B.  R.  Co.,  25  Fed.  Rep.  258,  where  in  the 
light  of  quite  recent  decisions  and  of  the 
mature  judgment  of  the  Supreme  Court  of 
the  United  States  in  Chicago,  M.  db  St.  P.  R. 
Co.  V.  Ross,  supra,  he  held  that  persons 
occupying  such  relations  were  not  fellow 
servants  within  the  meaning  of  the  rule. 

The  other  errors  discussed  in  the  briefs  re- 
late to  the  j?iving  and  refusal  of  instructions. 
If  we  are  right  in  the  conclusions  reached  on 
the  branches  of  the  case  already  discussed, 
there  was  no  error  in  the  instructions,  as  those 
given  and  refused,  so  far  as  they  are  com- 
plained of,  simply  relate  to  those  questions 

Judgment  affirmed. 

Rehearing  denied. 
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Albert  H.  JONES.  Fif,  in  Err,, 

t. 

ASPEN  HARDWARE  CO. 


(. 


.Coio., 


.) 


1  •  Neither  a  de  Jure  nor  a  de  fkoto  oor- 
poration  can  exist  where  the  artiolee  are 
oot  filed  in  the  office  of  the  secretary  of  state 
and  the  fee  therefor  paid  as  required  by  Sees. 
Laws  1887,  p.  40ft,  which  expressly  prohibits  the 
exercise  of  any  corporate  powers  until  this  is 
done. 

8*  Members  of  a  company  whieh  ftUls 
in  an  attempt  to  acquire  corporate 
existence  raust  be  given  the  advantatres  as 
well  as  the  liabilities  of  a  partnership. 

(May  20, 1896.) 

ERROR  to  the  District  Court  for  Pitkin 
County  to  review  a  judgment  in  favor  of 
plaintiff  in  an  action  brought  to  recover  pos- 
session of  certain  goods  which  had  been  taken 
by  a  United  States  marshal  under  attachment 
.against  one  A.  B.  Eads.     Reversed. 

Statement  by  Hayt*  Ch,  J.: 

The  Aspen  Hardware  Company  instituted 
this  suit  in  the  court  below  for  the  purpose 
of  recovering  a  stock  of  eoods  seized  by  the 
United  States  marshal  under  a  writ  of  attach- 
ment issued  out  of  the  circuit  court  of  the 
United  States  at  the  suit  of  Joseph  A.  Thatch- 
er, plaintiff,  against  one  A.  B.  Eads.  The 
only  question  in  the  case  has  reference  to 
the  corporate  capacity  of  defendant  in  error, 
it  not  having  nled.  prior  to  the  attachment 
levy,  its  certificate  of  incorporation  with  the 
secretary  of  state,  as  required  by  statute. 
Sess.  Laws  1887,  p.  406.  In  the  district 
court  judgment  was  entered  in  favor  of  the 
company.  The  statute  reads  as  follows: 
"Every  corporation,  joint-stock  company  or 
association,  incoi'porated  bv  or  under  any 
general  or  special  law  of  tiifs  state,  or  by  or 
under  any  general  or  special  law  of  any 
foreign  state  or  kingdom,  or  of  any  state  or 
territory  of  the  United  States  beyond  the 
limits  of  this  state,  having  capital  stock 
divided  into  shares,  shall  pay  to  the  secretary 
of  state  for  the  use  of  the  state,  a  fee  of  ten 
dollars,  in  case  the  capital  stock  which  said 
corporation,  joint- stock  company,  or  associa- 
tion is  authorized  to  have,  does  not  exceed 
one  hundred  thousand  dollars;  but,  in  case 
the  capital  stock  thereof  is  in  excess  of  one 
hundred  thousand  dollars,  the  secretary  of 
state  shall  collect  the  further  sum  of  ten  (10; 
cent«  on  each  and  every  thousand  dollars  of 
such  excess,  and  a  like  fee  of  ten  cents  on 
each  thousand  of  the  amount  of  each  subse- 
quent increase  of  stock.  The  said  fee  shall 
be  due  and  payable  upon  the  filing  of  the 
certificate  of  incorporation,  articles  of  asso- 


NoTC— The  prewnt  case  seems  to  be  a  noveJ  one 
in  respect  to  the  rights  or  privileges  as  partners  of 
the  noembers  of  an  attempted  corporation.  As  to 
their  liabilities  as  partners,  see  note  to  Rutherford 
V.  Hill  (Or.)  17  L.  EL  A.  549. 
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elation,  or  charter  of  said  corporation,  joint- 
stock  company  or  association,  in  the  office 
of  the  secretary  of  state ;  and  no  such  corpora- 
tion, joint-stock  company  or  association  shall 
have  or  exercise  any  corporate  powers  or  be 
permitted  to  do  anv  business  in  this  state  un- 
til the  said  fee  shall  have  been  paid ;  and  the 
secretary  of  state  shall  not  file  any  certificate 
of  incorporation,  articles  of  association,  char- 
ter or  certificate,  of  the  increase  of  capital 
stock,  or  certify  or  give  any  certificate  to  any 
such  corporation,  joint-stock  company,  or 
association,  until  said  fee  shall  have  been 
paid  to  him.  But  this  act  shall  not  apply 
to  corporations  not  for  pecuniary  profit,  or 
corporations  organized  for  religious,  educa- 
tional, or  benevolent  purposes.  Acts  1887, 
p.  406,  §  1. 

Mewri.  Batler  U  McKinley  and  Wil- 
son J^  Salmoiit  for  plaintiff  in  error: 

The  defendant  can  question  the  corporate 
existence  and  capacity  of  plaintiff. 

A  party  ''dealing  with  a  corporation  is  not 
estopped  to  deny  its  legal  existence  where  there 
is  a  failure  to  comply  with  an  express  condi- 
tion precedent,  requiring  certain  acts  to  be 
done  before  the  corporation  can  be  considered 
in  existence  or  its  transaction  possessing  va- 
lidity. 

Humphreys  v.  Mooney,  5  Colo.  282;  Abbott 
V.  Omaha  Smelting  <fc  Ref,  Go.  4  Neb.  416; 
Mokelumne  Hill  Canal  d  Min.  Co.  v.  Wood- 
bury, 14  Cal.  427,  78  Am.  Dec.  658;  Bates  v. 
Wilson,  14  Colo.  166;  Buffalo  cfc  A.  B.  Co.  v. 
Gary,  26  N.  Y.  77. 

There  must  be  a  colorable,  legal,  corporate 
existence,  to  give  life  as  a  corporation  dejaclo. 

Whatever  is  germane  to  the  subiect- matter 
expressed  in  the  title  or  naturally  related  to  or 
connected  therewith  is  within  the  requirement 
that  an  act  of  the  legislature  shall  embrace  but 
one  subject,  which  shall  be  clearly  expressed 
in  the  title. 

Golden  Canal  Co.  v.  Bright^  8  Colo.  144; 
Clare  v.  Pe&ple,  9  Colo.  126;  People  v.  God- 
dard,  8  Colo.  487;  PeonU  v.  Scott,  9  Colo.  482; 
DaUas  v.  Bedman,  10  Colo.  297;  Edwards  v. 
Denver  db  R.  G.  B.  Co.  IS  Colo.  59. 

The  law  requires  some  things  of  parties  who 
may  have  the  legal  right  to  incorporate,  and 
these  prerequisites  must  be  complied  with  be- 
fore the  corporation  can  be  organized  legally. 
Unless  it  be  so  organized,  and  in  strict  accord- 
ance with  the  law  authorizing  its  creation  or 
formation,  it  cannot  exercise  the  function  of  a 
corporation. 

Empire  Mills  v.  Alston  Grocery  Co.  (Tex.)  12 
L.  R.  A.  366. 

Messrs.  W.  W.  Cooley  and  H.W.  Clark 
for  defendant  in  error. 

Hayt*  Ch.  «/.,  delivered  the  opinion  of  the 
court : 

In  November,  A.  D.  1889,  Shepard  & 
Bowles,  as  copartners,  were  doing  a  general 
hardware  business  in  the  city  of  Aspen,  and 
during  that  month  made  a  sale  of  their  busi- 
ness, stock  in  trade,  good- will,  etc.,  to  A. 
B.  Eads,  the  consideration  for  this  transfer 
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beiDg  certain  real  estate  and  the  assumption 
of  certain  indebtedness  of  tlie  firm  of  Shepard 
&  Bowles.  Eads  being  unable  to  comply 
with  the  terms  of  the  agreement,  a  new  ar- 
rangement was  made  between  the  parties,  and 
an  organization  known  as  the  Aispen  Hard- 
ware Company  was  formed  by  Bowles,  Eads, 
and  one  Kettler.  The  articles  of  incorpora- 
tion provided  that  the  affairs  of  the  company 
should  be  managed  by  a  board  of  three  di- 
rectors, naming  Bowles,  Eads,  and  Kettler 
as  such  directors  for  the  first  year.  It  was 
the  evident  intention  of  the  parties  that  the 
company  should  be  duly  and  legally  incor- 
porated, and  to  this  end  they  caused  to  be 
executed  articles  of  incorporation  on  the  16th 
day  of  November,  1889,  in  due  form,  and 
immediately  filed  the  same  with  the  clerk 
and  recorder  of  Pitkin  county.  For  some 
reason,  not  explained  by  the  evidence,  the 
articles  were  not  filed  in  the  office  of  the 
secretary  of  state  until  after  the  levy  of 
the  writ  of  attachment  hereinafter  referred 
to,  and  not  until  the  dav  upon  which  this 
suit  in  replevin  was  instituted,  but  whether 
before  or  after  the  commencement  of  this  ac- 
tion does  not  clearly  appe£lr  from  the  evi- 
dence. After  the  articles  were  filed  with  the 
county  clerk,  the  board  of  directors  held  a 
meeting,  elected  officers,  caused  capital  stock 
to  be  issued,  etc.,  Eads  being  present  and 
participating  in  this  meeting,  at  which 
Bowles  was  elected  president,  Eads  vice- 
president,  and  Kettler  secretary  and  treasurer. 
Thereupon,  Eads.  for  a  valuable  considera- 
tion, sold  and  transferred  the  property  to  the 
new  organization,  and  Mr.  Bowles  from  that 
time  forward  conducted  the  business  for  the 
Aspen  Hardware  Company,  selling  goods 
and  purchasing  new  sroods  in  the  corporate 
name.  Eads,  soon  after  the  sale,  left  the 
town  of  Aspen,  and  did  not  return,  nor  per- 
sonally take  part  in  the  business  at  that 
point,  but  continued  as  a  director  and  vice- 
president  of  the  company,  and  retained  a 
portion  of  his  stock,  although  he  had  sold  a 
part  of  it  prior  to  the  levy  of  the  writ  of  at- 
tachment. The  business  was  thus  continued 
until  July  81,  1890,  when  a  suit  was  com- 
menced by  Thatcher,  plaintiff,  against  \.  B. 
Eads,  and  the  propertv  in  question  levied 
upon  as  the  property  of  the  defendant  in  that 
suit,  and  this  action  of  replevin  was  im- 
mediately instituted  to  recover  possession  of 
the  property,  or  its  value. 

The  controversy  in  this  case  Is  narrowed 
to  the  single  question  of  the  capacity  of  de- 
fendant in  error  to  take  title  to  the  property 
in  controversy  as  a  corporation  at  the  time  of 
the  attempted  transfer  by  Eads,  it  not  having 
at  that  time  filed  its  articles  of  incorporation 
with  the  secretary  of  state,  or  paid  the  fee 
for  such  filing,  as  provided  by  the  Statute  of 
1887.  Sess.  Laws  1887,  p.  406.  This  is  the 
first  time  the  effect  of  this  statute  has  been  be- 
fore this  court  for  consideration,  although  in 
Edwards  v.  Denver  <St  R.  O.  R.  Co.,  18  Colo. 
59,  the  constitutionality  of  a  somewhat  simi- 
lar act  was  under  review.  That  act  was  at- 
tacked upon  several  grounds,  among  which 
was  that  it  was  void  because  the  subject  was 
not  clearly  expressed  in  the  title,  the  title  be- 
ing **An  act  to  provide  for  the  formation  of 
29  L.  R.  A. 


corporations  ;*'  and  it  was  held  that  this  title 
was  sufficient  to  cover  legislation  requiring  a 
fee  to  be  paid  for  filing  the  certificate  of  incor- 
poration, under  the  principle  that  the  same 
was  germane  to  the  general  subject  expressed 
in  the  title,  and  that  legislation  fixing  the 
amount  of  such  fee,  time  of  payment,  etc., 
was  not  obnoxious  to  the  constitutional  pro- 
vision with  reference  to  titles.  The  Act  of 
1887,  now  under  consideration,  is  entitled 
"An  act  to  fix  the  fees  to  be  collected  by  the 
secretary  of  state  for  incorporation  and  Certain 
other  privileges. "  The  body  of  the  act,  how- 
ever, relates  entirely  to  the  fee  to  be  charged 
and  collected  for  filing  certificates  of  incor- 
poration, articles  of  association,  charters,  or 
increase  of  capital  stock  of  joint-stock  com- 
panies, and  in  addition  thereto,  provides  that 
no  such  corporation,  joint-stock  company,  or 
association  "shall  have  or  exercise  any  cor- 
porate powers  or  be  permitted  to  do  any  busi- 
ness in  this  state,  until  the  said  fee  shall  have 
been  paid.  .  .  ."  This  provision  is  so 
closely  allied  to  the  general  subject,  which 
is  the  fixing  of  fees  for  filing  certificates  of 
incorporation,  etc.,  that  under  the  uniform 
rule  of  decisions  in  this  state  it  must  be  held 
to  be  a  proper  matter  for  legislation  under 
the  title  selected.  Oolden  Canal  Co.  v.  Bright, 
8  Colo.  144 ;  PeopU  v.  Ooddard,  8  Colo.  432 ; 
People  V.  8eott,  9  Colo.  422 ;  Dallas  v.  Red- 
man, 10  Colo.  297 ;  Edwards  v.  Denver  dt  R. 
O,  R.  Co.  supra;  Re  Pratt,  19  Colo.  188. , 

In  this  case  the  Aspen  Hardware  Company 
claims  title  to  the  property  in  dispute  in  its 
corporate  capacity,  and  not  as  a  copartner- 
ship. It  is  admitted  that  the  fee  for  filing 
the  certificate  of  incorporation  with  the 
secretary  of  state  was  not  paid  prior  to 
the  levy  of  the  writ  of  attachment,  and 
that  the  certificate  was  not  filed  in  the  office 
of  the  secretary  of  state  until  about  the  time 
of  the  bringing  of  the  present  action,  the  evi- 
dence leaving  the  exact  time  uncertain.  It 
is  to  be  remembered  that  in  this  case  the  cor- 
poration is  the  party  plaintiff,  and  it  may 
be  stated  as  a  general  rule  that  when  a  com- 
pany relies  on  its  corporate  capacity  it 
assumes  the  burden  of  establishing  such 
capacity.  The  language  of  the  act  is  plain 
and  unambiguous.  It  reads,  "No  such  cor- 
poration .  .  .  shall  have  or  exercise  any 
corporate  powers.  .  .  .*"  The  taking  of 
title  to  property  was  certainly  the  exercise 
of  a  corporate  power,  and  as  such  prohibited 
by  the  express  terms  of  the  statute.  This  is 
not  controverted  by  counsel  for  appellee,  but 
it  is  contended  that  Eads,  having  assisted  in 
the  organization  of  the  corporation,  and  hav- 
ing sold  to  it  the  hardware  stock,  is  estopped 
from  denying  the  corporate  existence  of  the 
company,  and  that  the  attaching  creditor  took 
the  property  subject  to  the  same  estoppel. 
The  doctrine  of  estoppel  cannot  be  success- 
fully invoked,  we  think,  unless  the  corpora- 
tion has  at  least  a  de  facto  existence.  The 
rule  is  stated  as  follows  by  Morawetz  on 
Private  Corporations  (sec.  750),  it  having 
been  first  announced  in  the  case  of  Broutoer 
V.  Appleby,  1  Sandf.  158 :  "A defendant  who 
has  contracted  with  a  corporation  de  facto  is 
never  permitted  to  allege  any  defect  in  its  or- 
ganization as  affecting  its  capacity  to  con- 
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tract  or  sue,  but  that  all  such  objections,  if 
valid,  are  only  available  on  behalf  of  the 
sovereign  power  of  the  state. "  It  is  also  well 
settled  that  to  constitute  a  de  facto  corpora- 
tion there  must  be  either  a  charter  or  a  law 
authorizing  the  creation  of  such  a  corpora- 
tion, with  an  attempt  in  good  faith  to  com- 
ply with  its  terms,  and  also  a  user  or  attempt 
to  exercise  corporate  powers  under  it.  Dtig- 
oan  V.  Colorado  Mortg.  &  Investment  Co.  11 
Colo.  118 ;  Bates  v.  Wilson,  14  Colo.  140.  A 
defaeto  corporation  can  never  be  recognized 
in  violation  of  a  positive  law.  This  princi- 
ple, which  seems  to  be  supported  by  all 
the  authorities,  is  thus  stated  by  Morawetz 
on  Privar^  Corporations  (sec.  758)  :  **  If  the 
formation  of  a  corporate  association  is  not 
only  prohibited  by  this  general  rule  of  the 
common  law,  but  is  also  in  violation  of  some 
principle  of  morality  or  public  policy,  or  a 
positive  statutory  prohibition,  the  parties 
forming  such  association  will  not  be  legally 
bound  by  their  agreement  of  membership, 
and  the  courts  will  not  recognize  the  associa- 
tion, either  as  among  its  members  or  against 
third  parties."  To  recognize  the  defendant 
as  a  defaeto  corporation,  would,  as  we  have 
seen,  be  in  direct  conflict  with  the  express 
language  of  the  act,  which  declares  that 
without  the  payment  of  the  fee  the  corpora- 
tion shall  have  no  corporate  power. 

One  object  of  this  statute  is  to  restrict  the 
organization  of  "*  wild-cat'*  corporations,  it 
being  supposed  that  the  increased  fee  re- 
quired by  the  act  would,  in  a  measure  at 
least,  prevent  the  over- capitalization  of  com- 
panies. The  legislature  oeing  of  the  opinion 
that  this  purpose  would  be  i^vanced  by  re- 
quiring the  fee  to  be  paid  as  a  condition  pre- 
cedent to  the  exercise  of  any  corporate  power, 
it  is  the  duty  of  the  courts  to  give  effect  to 
this  intent  as  the  same  is  manifest  from  the 
plain  language  of  the  act.  The  taking  of 
title  to  the  property  in  controversy  being 
the  exercise  of  a  corporate  power,  and,  as 
such,  forbidden  until  the  fee  for  filing  has 
been  paid,  it  follows  that  the  title  of  the 
Aspen  Hardware  Company  as  a  corporation 
cannot  be  upheld.  Having  failed  to  comply 
with  the  statute,  the  Aspen  Hardware  Com- 
pany, at  the  time  of  the  transfer,  was  neither 
a  dejure  nor  a  dejaeto  corporation,  but  simply 
a  voluntary  association  of  individuals  in  the 
nature  of  a  copartnership. 

There  is  a  broad  distinction  between  those 
acts  made  necessary  by  the  statute  as  a  pre- 
requisite to  the  exercise  of  corporate  powers 


and  those  acts  required  of  individuals  seek- 
ing incorporation,  but  not  made  prerequisites 
to  the  exercise  of  such  powers.  **  In  respect 
to  the  former,  any  material  omission  will  be 
fatal  to  the  existence  of  the  corporation,  and 
may  be  taken  advantage  of  col  lateral  ]3r  in  any 
form  in  which  the  fact  of  incorporation  can 
properly  be  called  in  question.  In  respect 
to  the  latter,  the  incorporation  is  responsible 
only  to  the  government  in  a  direct  proceed- 
ing to  forfeit  the  charter. "  Abbott  v.  Omaha 
Smelting  <i  Rrf,  Oo,  A  Neb.  416.  The  omis- 
sion  in  this  case  is  of  acts  of  the  former  class, 
and  consequently  there  was  no  corporation  in 
esse  at  the  time  of  the  levy  of  the  writ,  while 
the  evidence  leaves  it  in  doubt  if  this  omis- 
sion had  been  supplied  prior  to  the  institu- 
tion of  the  present  action.  But  although  it 
could  not  at  the  time  exercise  any  corporate 
power,  this  did  not  prevent  the  Aspen  Hard- 
ware Company  from  taking  title  to  the  prop- 
erty as  a  copartnership.  In  other  woios, 
under  the  conceded  facts,  the  company  was 
not  at  the  time  a  corporation,  but  this  will 
not  preclude  it  from  maintaining  the  action 
as  a  copartnership.  The  plaintiff  sues  as  the 
Aspen  Hardware  Company,  and  the  facts  al- 
leged show  that  such  company  was  a  copart- 
nership, and  not  a  corporation.  There  is 
nothing  in  the  name  of  the  association  to  con- 
flict with  this  as  at  common  law  partners 
may  carry  on  business  under  any  name  they 
choose.  They  aref  bound  rather  by  their  acts 
than  by  the  style  which  they  give  to  them- 
selves. Cook.  Stock  &  Stockholders,  g  238; 
C/iajfe  V.  Ludeting,  27  La.  Ann.  607.  This 
principle  has  been  applied  in  many  cases 
where  parties  have  set  up  the  defense  of  in- 
dividual nonliability  by  reason  of  having 
directed  an  incorporation  to  be  had,  but 
where  none  in  fact  was  consummated.  Cook, 
Stock  &  Stockholders,  sS§  233,  234 ;  Abbott  v. 
(hnd/ia  Smelting  <fc  Bef.  Co,  supra;  Empire 
Mills  V.  AUton  Grocery  Go.  (Tex. )  12  L.  R. 
A.  366.  The  law  having  cast  this  liability 
upon  the  members  of  the  association,  we 
think  they  must  be  jiriven  the  advantages  ac- 
corded a  copartnership.  So,  in  this  case, 
while  we  feel  compelled  under  the  statute  to 
deny  plaintiff's  right  of  recovery  as  a  cor- 
poration, we  think  the^  may  maintain  the 
action  as  a  copartnership.  'The  cause  will 
accordingly  be  reversed  and  remanded,  with 
directions  to  the  district  court  to  allow  the 
parties  to  amend  their  pleadings  as  they  may 
be  advised. 
Betersed. 
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A.  M.  CARPENTER'S  APPEAL. 
( Pa. ) 

One  JrilHng  his  anoeator  for  an  estate 

wbiob  would  naturally  come  to  bina  under  tbe 


NOTB.— For  tbe  authorities  upon  the  question 
bow  far  statutes  will  be  regarded  as  bavingr  abro- 
gated tbe  maxim  that  one  cannot  profit  hy  his 
own  wrong,  see  note  to  Sbellenberger  v.  Bansom 
(Neb.)  25  L.  B.  A.  SS4. 
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statutes  of  descent  and  distribution  may  take  it 
under  a  constitution  prohibiting  attainders  work- 
ing corruption  of  blood  and  forfeiture  of  estate 
and  statutes  providing  no  penalty  for  murder 
except  deatb  by  hanging. 

(July  18, 1895.) 

APPEAL  by  one  of  the  collateral  heirs  of 
James  Carpenter,  deceased,  from  a  decree 
of  the  Orphan's  Court  for  Juniata  County  con- 
firming the  report  of  an  auditor  distributing 
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the  decedent's  estate  which  allowed  it  to  go  to 
a  descendant  who  had  murdered  deceased  for 
the  purpose  of  securinj;^  the  estate.    Affl/tmed, 

The  facts  are  stated  in  the  opinion. 

Mewn.  J.  Howard  Neely  and  W.  U. 
Hensel*  for  appellant: 

The  widow  and  heir  could  not  inherit,  and 
any  transfer  of  their  inheritance  to  their  coun- 
sel or  other  transfer  carries  nothing  with  it, 
but  the  estate  is  to  be  inherited  by  Carpenter's 
collateral  relatives. 

The  time-honored  legal  principles  and  max- 
ims, the  authority  of  the  courts  of  England, 
the  judicial  decisions  of  the  courts  of  the  state 
of  New  York,  the  wisdom  of  the  Supreme 
Court  of  the  United  States,  and  the  better- 
considered  judgment  of  the  highest  court  in 
Nebraska,  support  the  claim  of  the  collateral 
relatives. 

A  man  can  take  no  advantage  of  his  own 
wrong,  nor  will  he  be  allowed  to  found  any 
claim  upon  his  own  iniquity. 

Broom.  Legal  Maxims,  p.  297. 

Of  the  rules  of  reason,  the  first  to  be  consid- 
ered in  the  interpretation  and  construction  of 
statute  laws  '*are  the  very  principles  and  sound 
conclusions  of  foreign  learning,  taken  out  of 
the  heart  and,  as  it  were,  the  very  bowels  of 
theology,  grammar.  logic;  also  of  philosophy, 
physics!^  politics,  economics,  ethics;  for,  al- 
though in  our  annals  and  books  of  reports  these 
are  not  mentioned  nor  spoken  of  in  the  same 
terms,  yet  the  things  which  you  shall  find 
there  are  of  such  sort,  for  the  sparks  of  all 
sciences  are  covered  ita  the  ashes  of  the  law." 

Finch,  Common  Law,  1759,  chap.  8. 

Conscience  is  a  universal  judge,  holding  its 
assizes  at  every  man's  door,  sittiog  in  judg- 
ment upon  every  act  and  every  omission,  par- 
taking of  a  moral  quality,  to  condemn  or  to 
approve. 

Dill.  Laws  &  Jurisp.  Lecture  1,  p.  4. 

In  Mutual  L.  In;  Co.  of  New  Torkv,  Arm- 
strong,  117  U.  8. 591,  29  L.  ed.  997.  it  was  held 
that  proof  that  the  assii?nee  of  a  policy  of  life 
insurance  caused  the  death  of  the  assured  by 
felonious  means  is  sufficient  to  defeat  a  recov- 
ery on  the  policy. 

In  Riggs  v.  Palmer,  5  L.  R.  A.  340.  115  N. 
Y.  606,  the  majority  of  the  court  of  appeals  of 
that  state  followed  this  principle  and  declared 
a  doctrine  that  rules  the  distribution  here. 

If  the  beneficiary  attempts  the  life  of  the 
testator  he  cannot  take  under  the  testament. 

2  Cushinff,  Civil  Law,  ed.  1860,  78,  84;  Po- 
thier,  Succession,  chap.  1,  g  2,  art.  4:  4  Toul- 
lier.  Droit  Civil  Francais,  114,  184;  4  Du- 
ranton.  111;  8  Marcade,  42}  Code  Napoleon, 
art  727;  1  Domat,  Civil  Law,  pt.  2,  title  1,  §^  3, 
2561, 2552. 

It  will  not  be  construed,  no  matter  what  the 
language,  that  the  legislature  intended  to  al- 
low a  public  mischief  or  wrong. 

Smith  V.  People,  47  N.  Y.  880;  Code  Civ. 
Proc.  866;  Anderson  v.  Appleton,  2  L.  R.  A. 
175,  112  N.  Y.  104;  Broom.  Legal  Maxims.  19 
20;  Finch,  Common  Law,  75,76;  Noy,  Maxims. 
9th  ed.  2;  Doctor  and  Student.  18th  ed.  15,  16. 

General  terms  should  be  so  limited  in  their 
application  as  not  to  lead  to  injustice,  oppres- 
sion, or  to  absurd  consequence. 

Endlich,  Interpretation  of  statutes,  $§  258, 
267;  Petry  County  v.  Jefferson  County,  94  111. 
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214;  Smith  v.  People,  supra;  Com.  v.  Kimball, 
24  Pick.  870,  85  Am.  Dec.  826. 

In  MeKinnon  v.  Lundy,  24  Out.  Rep.  182, 
it  was  held  by  the  hi^h  court  of  justice  for 
Ontario,  chancery  division,  that  by  bis  felon- 
ious act  in  killing  his  wife,  the  husband  abso- 
lutely precluded  and  debarred  himself  from 
obtaining  any  benefit  under  her  will  or  out  of 
her  estate,  and  his  grantee,  his  brother,  could 
stand  in  no  better  position  than  himself. 

Gleater  v.  Mutual  Reserte  Fund  L,  Asso, 
[18921  1  Q.  B.  147. 

MeKinnon  v.  Lundy,  supra,  was  reversed 
by  the  higher  court,  wholly  on  the  ground  that 
in  that  case  the  conviction  having  been  of  man- 
slaughter only,  the  element  of  intent  or  motive 
upon  which  we  here  rely,  was  necessarily  ab- 
sent. 

MeKinnon  v.  Lundy,  21  Ont.  App.  Rep.  660. 

This  court  has  declared  that  statutory  lights 
just  as  broad  as  those  given  by  the  Intestate 
laws  may  be  forfeited. 

Strouse  v.  Becker,  88  Pa.  190,  80  Am.  Dec, 
474;  Huey's  App,  29  Pa.  219;  Freeman  v. 
SmitJi,  30  Pa.  265;  Emerson  v.  Smith,  51  Pa. 
90,  88  Am.  Dec.  566;  QiUeland  v.  Rhoads.  84 
Pa.  187;  Imhoff's  App.  119  Pa.  865;  HattJi  v. 
Mutual  L,  Ins,  Co.  120  Mass.  550,  21  Am. 
Rep.  541. 

The  statutory  provision  tnat  •'every"  deed 
and  conveyance  which  shall  not  be  recorded  in 
a  certain  period  after  execution  shall  be  deemed 
fraudulent  and  void  as  against  any  subsequent 
purchaser  or  mortgagee,  for  valuable  consider- 
ation without  notice,  protects  only  bona  fide 
purchasers  aad  mortgagees  for  a  valuable  con- 
sideration without  notice. 

Union  Canal  Co.  v.  Young,  1  Whart.  410; 
Hoffman  v.  Strohecker,  7  WatU,  86,  82  Am. 
Dec.  740;  Joques  v.  Weeks,  7  Watts,  261. 

In  cases  in  which  fraud  is  the  fact  out  of 
which  the  cause  of  action  arises, the  commence- 
ment of  the  statutory  term  will  be  postponed 
until  the  discovery  of  this  fact. 

Mitchell  V,  Buffington,  10  W.  N.  C.  861; 
Jones  V.  Conoway,  4  Yeates,  109;  Ferris  v. 
HeTiderson,12F8i.  49,  51  Am.  Dec.  580;  Pennock 
V.  Freeman,  1  Watts,  401;  Notes  to  Shells- 
berger  v.  Ransom  (Neb.)  25  L.  R.  A.  564; 
/.ewey  v.  B.  C.  Frieke  Coke  Co.  28  L.  R.  A. 
288, 166  Pa.  536. 

The  Act  of  June  18,  1886.  section  16,  Pub. 
Laws,  546,  empowering  any  two.  justices  of 
the  peace  of  a  county  to  issue  orders  of  re- 
moval to  remove  a  pauper  from  one  district  to 
another,  though  couched  in  the  most  general 
terms,  is  interpreted  to  prevent  justices  who 
reside  in  the  removing  township  from  issuing 
such  order,  because,  to  permit  this  would 
contravene  the  principle  of  the  law  that  no 
man  can  be  a  judge  in  his  own  case. 

Upper  Dublin  v.  Qermantown,  2  U.  S.  2 
Dall."213,  1  L.  ed.  853;  Washington  Overseers 
V.  Beaver  Overseers,  3  Watts  &  S.  548.  Mc- 
Veytoicn  v.  Union  Ticp.  5  Watts  &  S.  434. 

An  act  which  provided  that  a  mayor  should 
not  be,  by  reason  of  his  otfice,  ineligible  as  a 
town  councillor  or  alderman  would  make  him 
ineligible  when  he  acted  in  the  judicial  capac- 
ity o"f  returning  officers  at  the  election;  for  it 
would  not  be  a  just  construction  of  the  lan- 
guage used,  or  legitimate  inference  from  it^ 
that  the  legislature  had  intended  to  repeal  by 
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a  mere  side  wind  the  principle  of  the  law  that 
a  man  cannot  be  a  jud^e  in  his  own  case. 

Queen  v.  OwetiB,  2  £1.  &  £1.  86;  Queen  v. 
Tewkeiibury,  L.  R.  3  Q.  B.  689;  Beg.  v.  Milledge, 
L.  R  4  Q.  B.  Div.  882;  Queen  v.  Coaks,  8  El. 
&  Bl.  249. 

So,  when  an  active  to  "all"  persons  of  full 
age  and  sound  mmd  the  right  to  dispose  of 
their  real  estate,  as  well  by  last  will  and  testa- 
ment in  writing  as  otherwise,  by  an  act  ex- 
ecuted in  his  or  her  lifetime,  it  was  held  not 
to  extend  to  married  women  on  the  Kround 
that  it  was  "not  the  design  of  the  legislature" 
to  alter  the  relation  between  husband  and  wife, 
or  the  les;a]  effect  of  that  relation  by  mere  im- 
plication from  language  not  expressing  such 
intention. 

Osgood  Y.  Breed,  12  Mass.  580;  WObur  v. 
Crane,  13  Pick.  284. 

A  charitable  provision  for  the  support  of 
**  mained  *'  soldiers  would  not  extend  to  sold- 
iers who  had  been  maimed  in  the  service  of  a 
foreign  state,  or  in  punishment  for  a  crime. 

Duke,  Charitable  Uses,  184. 

Kor  does  an  act  imposing  penalty  for  cut- 
ting timber  extend  to  the  case  of  a  co-tenant. 

Wheeler  r.  Carpenter,  107  Pa.  271. 

An  act  rendering  parties  in  interest  compe- 
tent to  testify  on  their  behalf  will  not  affect 
the  established  rule  that  an  indorser  of  a 
negotiable  instrument  shall  not  be  a  witness  to 
invalidate  the  instrument  to  which  he  is  a 
party. 

John  V.  Pardee,  109  Pa  546. 

Wtiere  an  act  declared  that  no  "interest  or 
policy  of  law  "  should  exclude  a  party  or  per- 
son from  being  a  witness  in  any  civil  proceed- 
ing, it  was  held  that  a  married  woman  was 
not  thereby  made  a  competent  witness  to  bas- 
tardize her  issue. 

Tioga  County  v.  South  Creek  Twp.  75  Pa. 
438;  Endlich,  Interpretation  of  Statutes,  §§ 
127,  128  et  seq. 

It  has  been  said  that  acts  of  congress  are  to 
be  construed  by  the  rules  of  the  common  law. 

Biee  v.  Minnesota  iS;  N.  W.  R.  Go.  66  U.  S. 
1  Black,  858.  17  L.  ed.  147;  Jones  v.  Dexter,  8 
Fla.  276.  See  also,  Scaife  v.  Stomll,  67  Ala. 
287;  Uoure  v.  Peckham,  6  How.  Pr.  229;  End- 
lich. Interpretation  of  Statutes,  ^  127;  Suther- 
land, SUt.  Constr.  g§  189,  290;  Bishop,  Writ- 
ten  Law,  ^  142. 

A  fundamental  principle  of  the  common 
law  will  not  be  repealed  by  a  statute  which  is 
simply  prescribing  a  rule  of  action  upon  an 
entirely  different  subject,  with  reference  to 
which  the  principle  may  have  only  occasional 
and  accidental  application,  when  the  statute 
does  not  notice  the  general  principle  and  there 
is  nothing  in  the  subject  to  suggest  the  ques- 
tion of  the  applicability  to  it  of  such  principle. 

Notes  to  Shellenberger  v.  Ransom  (Neb.)  25 
L.  R.  A.  564. 

Refusing  to  presume  the  repeal  of  a  funda- 
mental principle  of  the  common  law  by  a  stat- 
ute upon  a  subject  which  requires  no  notice  to 
be  taken  of  such  principle  is  vastly  different 
from  engrafting  an  exception  upon  a  statute. 

Jbid. 

A  statute  which  made  in  unqualified  terms 
an  act  criminal  or  penal  would  be  understood 
as  not  applying  where  the  act  was  excusable 
29  L.  a  A. 


or  justifiable  on  grounds  generally  recognized 
by  law. 

Endlich,  Interpretation  of  Statutes,  §  129;  1 
Bishop,  New  Crim.  L.  §§  2915,  304,  pp.  166, 
181. 

Messrs,  J.  C.  Bucher*  W.  H.  Sponsler, 
and  J.  N.  Keller,  for  appellee: 

Where  a  statute  makes  no  exceptions,  the 
courts  can  make  none. 

Endlich,  Interpretation  of  Statutes,  §  17,  p. 
28;  Pittsburgh  v.  Kalchthaler,  114  Pa.  552. 

It  is  the  duty  of  all  courts  to  confine  them- 
selves to  the  words  of  the  legislature,  nothing 
adding  thereto,  nothing  diminishing. 

Pennsylvania  R,  Co,  v.  Pittsburgh,  104  Pa. 
558;  Everett  v.  WelU,  2  Scott,  N.  R.  581. 

The  rule  of  interpretation  is,  in  respect  to 
the  intention  of  the  legislature,  that  when  the 
language  is  explicit,  the  courts  are  bound  to 
seek  for  the  intention,  in  the  words  of  the  act 
itself,  and  they  are  not  at  liberty  to  suppose, 
or  to  hold,  that  the  legislature  intended  any- 
thing different  from  what  their  language  im- 
ports. 

Potter's  Dwarr.  Stat.  146. 

Where  the  words  of  a  statute  are  plainly  ex- 
pressive of  an  intent,  the  interpretation  must 
be  in  accordance  therewith. 

Bradbury  v.  Wagejihorst,  54  Pa.  180;  Sha- 
lenbergei'  v.  Ransom,  25  L.  R.  A.  564, 41  Neb. 
681. 

The  legislature  has  the  power  to  determine 
and  declare  the  rules  of  public  policy  and  in 
regard  to  the  devolution  of  the  property  of  an 
intestate,  they  did  so  declare  it  in  the  plain  en- 
actment of  our  statute  of  descent 

While  the  argument  of  the  appellant  fitly 
applies  to  remedial  statutes,  it  can  have  no 
application  to  our  statute  of  descent  which 
neither  recognizes  a  mischief  nor  provides  a 
remedy  but  is  itself  a  legislative  declaration  of 
a  rule  of  public  policy. 

The  legislature  evidently  intended  that  there 
should  be  no  exception  to  the  statute,  because 
knowledge  of  the  civil  law  and  of  the  Code 
Napoleon,  "where,  by  an  exception,  they  who 
murdered  their  ancestors  are  excluded  from 
the  inheritance,"  is  imputed  to  the  legislature 
at  the  time  of  the  enactment  of  our  statute. 

If  there  should  be  such  an  exception  to  the 
statute,  it  is  the  province  of  the  legislature  to 
amend  it  and  not  of  the  courts  to  engraft  it. 

Endlich,  Interpretation  of  Statutes,  g  5,  p. 
8;  Woodbury  v.  Berry,  18  Ohio  St.  466;  Priest- 
man  V.  United  States,  4  U.  S.  4  Dall.  80,  1  L. 
ed.  728;  Pennsylvania  R.  Go.  v.  Pittsburgh,  104 
Pa.  553;  Glingan  v.  Mitcheltree,  31  Pa.  25. 

The  highest  courts  of  several  sister  states 
have  decided  similar  questions  and  in  every 
instance  the  court  refused  to  engraft  an  ex- 
ception upon  a  statute  of  descent 

(hrens  v.  Oxcens,  100  N.  C.  242;  Deem  v. 
Millikin,  6  Ohio  C.  Ct.  Rep.  857;  Shellenberger 
V.  Ransom,  25  L.  R.  A.  564,  41  Neb.  631;  Me- 
Kinnon  v.  Lundy,  24  Ont  Rep.  132,  revers- 
ing 21  Ont  App.  Rep.  560. 

Oreen*  </.,  delivered  the  opinion  of  the 
court : 

The  penalty  for  murder  in  the  first  degree 
in  Pennsylvania  is  death  by  hanging.  Ko 
confiscation  of  lands  or  goods,  and  no  depri- 
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ration  of  the  inheritab]:e  quality  of  blood, 
constitutes  any  part  of  the  penalty  of  this 
offense.  The  Declaration  of  Rights  (art.  1, 
§  18,  of  the  Constitution  of  the  state)  declares 
that  ''no  Dcrson  shall  be  attainted  of  treason 
or  felony  by  the  legislature,"  and  by  section 
19  it  is  provided  that:  ''No  attainder  shall 
work  corruption  of  blood,  nor,  except  during 
the  life  of  the  offender,  forfeiture  of  estate 
to  the  commonwealth.     The  estate  of  such 

Sersons  as  shall  destroy  their  own  lives  shall 
escend  or  vest  as  in  cases  of  natural  death ; 
and  if  any  person  shall  be  killed  by  casualty, 
there  shall  be  no  forfeiture  by  reason  thereof. " 
These  are  provisions  of  the  organic  law  which 
may  not  be  transcended  by  any  legislation. 
Inasmuch  as  the  prescribed  penalty  for  mur- 
der is  death  by  hanging  (Crimes  Act  1860,  § 
75;  Brightly 's  Purdon's  Diir.  p.  429,  pi. 
142),  without  any  forfeiture  of  estate  or  cor- 
ruption of  blood,  it  cannot  be  said  that  any 
such  consequences  can  be  lawfully  attributed 
to  any  such  offense.  In  other  words,  our  con- 
stitution positively  prohibits  any  attaint  of 
treason  or  felony  by  the  legislature,  and  any 
corruption  of  blood  by  reason  of  attainder, 
or  any  forfeiture  of  esmte,  except  during  the 
life  of  the  offender.  The  legislature  has 
never  imposed  any  penalty  of  corruption  of 
blood  or  forfeiture  of  estate  for  the  crime  of 
murder,  and  therefore  no  such  penalty  has 
any  legal  existence.  In  the  case  now  under 
consideration  it  is  asked  by  the  appellant 
that  this  court  shall  decree  that  in  case  of  the 
murder  of  a  father  by  his  son  the  inheritable 
quality  of  the  son's  blood  shall  be  taken  from 
him,  and  that  his  estate,  under  the  statute  of 
distributions,  shall  be  forfeited  to  others. 
We  are  unwilling  to  make  any  such  decree, 
for  the  plain  reason  that  we  have  no  lawful 
power  so  to  do.  The  intestate  law  in  the 
plainest  words  designates  the  persons  who 
shall  succeed  to  the  estates  of  deceased  intes- 
tates. It  is  impossible  for  the  courts  to  desig- 
nate any  different  persons  to  take  such  estates 
without  violating  the  law.  We  have  no  pos- 
sible warrant  for  doing  so.  The  law  says, 
if  there  is  a  son,  he  shall  take  the  estate. 
How  can  we  say  that,  although  there  is  a 
son,  he  shall  not  take,  but  remote  relatives 
shall  take,  who  have  no  right  to  take  it  if 
there  is  a  son?  From  what  source  is  it  pos- 
sible to  derive  such  a  power  in  the  courts? 
It  is  argued  that  the  son  who  murders  his 
own  father  has  forfeited  all  right  to  his 
father's  estate,  because  it  is  his  own  wrong- 
ful act  that  has  terminated  his  father's  life. 
The  logical  foundation  of  this  argument  is, 
and  must  be,  that  it  is  a  punishment  for  the 
son's  wrongful  act.  But  the  law  must  fix 
punishments;  the  courts  can  only  enforce 
them.  In  this  state  no  such  punishment  as 
this  is  fixed  by  any  law,  and  therefore  the 
courts  cannot  impose  it.  It  is  argued,  how- 
ever, that  it  would  be  contrary  to  public 
policy  to  allow  a  parricide  to  inherit  his 
father's  estate.  Where  is  the  authority  for 
such  a  contention?  How  can  such  a  proposi- 
tion be  maintained  when  there  is  a  positive 
statute  which  disposes  of  the  whole  subject? 
How  can  there  be  a  public  policy  leading  to 
one  conclusion  when  there  is  a  positive  stat- 
ute directing  a  precisely  opposite  conclusion ? 
29  L.  R.  A. 


In  other  words,    when  the  imperative  lan- 

§uage  of  a  statute  prescribes  that  upon  the 
eath  of  a  person  his  estate  shall  vest  in  his 
children,  in  the  absence  of  a  will,  how  can 
any  doctrine,  or  principle,  or  other  thing, 
called  "public  policy,'*  take  away  the  estate 
of  a  child,  and  give  it  to  some  other  person? 
The  intestate  law  casts  the  estate  upon  cer- 
tain designated  persons,  and  this  is  absolute 
and  peremptory  ;  and  the  estate  cannot  be  di- 
verted from  those  persons,  and  given  to 
other  persons,  without  violating  the  statute. 
There  can  be  no  public  policy  which  con- 
travenes the  positive  language  of  a  statute. 
The  supposed  analogies  derived  from  the 
fraudulent  abuse  of  a  contract  right,  or  an 
actual  notice  accomplishing  the  same  result 
as  a  constructive  notice  under  the  recording 
acts,  or  the  waiver  of  an  exemption  act  by 
one  entitled  to  its  benefits,  and  other  in- 
stances of  a  similar  character,  are  no  anal- 
ogies at  all.  There  may  be  reasons  why  a 
statutory  provision  may  not  be  applicable  in 
a  given  case  when  the  purpose  of  the  statute 
is  subserved  in  a  different  mode,  or  dispensed 
with  altogether;  but  here  is  a  contingency 
which  does  not  depend  upon  any  act,  or 
omission  to  act,  of  any  person  whatever.  It 
is  the  act  of  the  law  which  casts  the  descent 
of  estates,  and  that  is  not  regulated  or  con- 
trolled by  the  acts,  the  follies,  the  frauds^ 
or  the  crimes  of  any  individual  persons.  Un- 
less the  law  itseU  contains  some  qualification 
which  changes  its  application,  •or  provides 
some  disqualification  by  way  of  penalty,  it 
must  have  its  way,  because  there  is  no  other 
way. 

If  we  consider  the  question  upon  authority, 
we  find  the  great  preponderance  of  judicial 
decision  in  accord  with  the  views  above  ex- 
pressed. In  view  of  the  dreadful  and  unnat- 
ural character  of  the  crime  of  the  son  in  this 
case,  it  is  not  a  matter  of  wonder  that  the 
precise  question  has  never  yet  been  before  us, 
and  that  there  is  a  dearth  of  authority  among 
the  tribunals  upon  such  a  subject.  In  the 
case  of  Owens  v.  Owens,  100  N.  C.  242,  Sarah 
Owens  was  convicted  of  being  an  accessory 
before  the  fact  to  the  murder  of  her  husband. 
She  was  sentenced  to  imprisonment  for  life, 
and  while  undergoing  her  sentence  she  peti- 
tioned the  court  to  assign  her  dower  in  the 
real  estate  of  her  deceased  husband.  In  al- 
lowing her  petition  the  court  said:  **We 
are  unable  to  find  any  sufficient  grounds  for 
denying  to  the  petitioner  the  relief  she  de- 
mands, and  it  belongs  to  the  lawmaking 
power  alone  to  prescribe  additional  grounds 
of  forfeiture  of  the  right  which  the  law  itself 
gives  to  a  surviving  wife.  Forfeitures  of 
property  for  crime  are  unknown  to  our  law, 
nor  does  it  intercept  for  such  cause  the  trans- 
mission of  an  intestate's  property  to  heirs  and 
distributees,  nor  can  we  recognize  any  such 
operating  principle."  In  Deem  v.  MiUikin, 
6  Ohio  0.  Ct.  Rep.  357,  the  facts  were  that 
Elmer  L.  Sharkey  murdered  his  mother  for 
the  purpose  of  succeeding  to  the  title  to  her 
real  estate.  He  was  convicted  and  hanged 
after  having  mortgaged  the  real  estate.  The 
collateral  heirs  contended  that  by  reason  of 
his  crime  no  interest  had  passed  to  the  son 
and  therefore  the  mortgages  were  void.     In 
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the  opinion  the  court  said  :  ^The  statute  of 
descent  neither  recognizes  mischief  nor  pro- 
vides a  remedy.  It  is  a  legislative  declara- 
tion of  a  rule  of  public  policy.  .  .  . 
There  should  be  no  diflSculty  in  distinguish- 
ing this  case  from  those  in  which  the  rights 
asserted  have  no  foundation  other  than  the 
fraudulent  or  unlawful  conduct  of  a  contract- 
ing party,  nor  from  those  in  which  attempts 
are  made  to  use  the  process  of  the  courts  for 
fraudulent  purposes.  .  .  .  The  natural 
inference  is  that  when  the  legislature  incor- 
porated the  general  rule  into  the  statute,  and 
omitted  the  exception,  they  intended  that 
there  should  be  no  exception  to  the  rule  of 
inheritance  prescribed. "  In  the  case  of  Shel- 
leTAerger  v.  Hansom,  41  Neb.  681,  25  L.  R. 
A.  564,  the  supreme  court  of  Nebraska,  re- 
versing its  own  former  decision  reported  in 
31  Neb.  61,  10  L.  R.  A.  810,  held  that  the 
murderer  did  not  forfeit  the  estate  of  his 
daughter,  whom  he  had  murdered  in  order 
that  he  might  acquire  the  title  to  her  real  es- 
tate. At  the  first  hearing  the  court  followed 
the  decision  of  a  majority  of  the  New  York 
court  of  appeals  in  Riggs  v.  Palmer,  115  N. 
Y.  506,  5  L.  R.  A.  840,  but  changed  their 
ruling  on  the  re-argument  in  1894.  In  de- 
livering the  second  opinion  the  court  says : 
*'The  conclusion  reached  by  the  reasoning  of 
Judge  Earle  in  Rigga  v.  Palmer,  as  welf  as 
that  in  this  case,  was  based  very  larn^ely  on 
that  species  of  judicial  legislation  above 
characterized  as  *  rational  construction.'  If 
courts  can  thus  enlarge  statutory  enactments 
bv  construction,  it  may  be  that  the  references 
in  the  majority  opinion  in  Biggs  v.  Palmer, 
to  the  provisions  of  the  civil  law  were  very 
apt  as  illustrating  how,  bv  rational  interpre- 
tation, our  statute  should  be  made  to  read. 
.  .  .  The  legislature  has  spoken.  Their 
intention  is  free  from  doubt,  and  their  will 
must  be  obeyed.  *It  may  be  proper, '  it  has 
been  said  in  Kentucky,  'in  giving  a  construc- 
tion to  a  statute,'  to  look  to  the  effects  and 
consequences,  when  its  provisions  are  am- 
biguous, or  the  legislative  intent  is  doubt- 
ful. But  when  the  law  is  clear  and  explicit, 
and  its  provisions  are  susceptible  of  but  one 
interpretation,  its  consequences,  if  evil,  can 
only  be  avoided  by  a  change  of  the  law  itself. 
to  be  effected  by  legislative,  and  not  judicial, 
action.  *  "  The  case  of  Eiggs  v.  Palmer  was 
decided  by  a  divided  court,  but  it  was  a  case 
of  devise,  and  not  of  descent,  and  involved 
only  the  question  of  permitting  a  devisee  to 
take  title  under  the  will  of  a  testator  whom 
he  had  murder^  in  order  to  get  the  property 
devised  to  him  by  the  will.  While  we  do 
not  agree  to  the  conclusion  reached,  the  case 
only  involved  the  operation  of  a  private 
icrant.  and  therein  differs  widely  from  a  case 
in  which  the  statutory  law  of  descent  is  in 
20  L.  R.  A. 


question.  In  the  former  case  it  was  only 
necessary  to  set  aside  an  instrument  between 
private  parties  on  the  ground  of  fraud,  but 
in  the  latter  it  would  be  necessary  to  set 
aside  the  positive  law  of  the  state.  The  case 
of  Mutual  L.  las,  Co,  of  ^ew  York  v.  Arm- 
strong, 117  U.  S.  591,  29  L.  ed.  997,  cited  for 
the  appellant,  merely  decided  that  proof  that 
the  assignee  of  a  policy  of  life  insurance 
caused  the  death  of' the  assured  by  felonious 
means  was  sufficient  to  defeat  a  recovery  on 
the  policy.  Mr.  Justice  Field,  delivering 
the  opinion,  said  :  **  It  would  be  a  reproach 
to  the  jurisprudence  of  the  country  if  one 
could  recover  insurance  money  payable  on 
the  death  of  a  party  whose  life  he  had  fe- 
loniously taken.  As  well  mieht  he  recover 
insurance  money  upon  a  building  that  he  has 
willfully  fired,"  thus  showing  that  the  de- 
cision was  based  entirely  upon  the  ground 
of  fraud  upon  a  contract  right.  The  case  of 
Cleaver  v.  Mutual  Reserve  Fund  L.  Asso. 
ri892]  1  Q.  B.  147,  also  cited  for  appellant, 
is  of  an  entirely  similar  character.  It  was 
an  attempt  to  enforce  a  trust  in  favor  of  one 
who  had  brought  about  the  conditions  essen- 
tial to  its  fulfillment  by  killing  the  person 
whose  death  made  it  operative.  Lord  Justice 
Fry  said  in  the  opinion :  **If  no  action  can 
arise  from  fraud,  It  seems  impossible  to  sup- 
pose it  can  arise  from  felony  or  misdemean- 
or.*' In  the  argument  for  the  appellant  no 
case  is  cited  which  presents  the  verv  question 
which  arises  on  this  record.  But  there  are  at 
least  the  three  cases  above  cited  which  do  in- 
volve the  same  question  as  this,  and  they  are 
all  decided  against  the  contention  of  the  ap- 
pellant. These  authorities  appear  to  us  to 
be  far  more  in  consonance  with  sound  prin- 
ciple than  those  which  are  seemingly,  though 
not  really*  of  an  opposite  tendency,  and  they  ^ 
certainly  harmonize  with  the  views  we  en- 
tertain. The  assignments  of  error  are  not 
sustained. 

The  decree  oj  the  court  below  is  aifirmed,  and 
the  appeal  is  dismissed,  at  the  cost  of  the  ap- 
pellant. 

WiUiams,  J,: 

I  concur  in  the  disposition  of  so  much  of 
the  fund  as  is  derived  from  the  estate  of  Mrs. 
Carpenter,  who  was  convicted  only  of  being 
an  accessory  after  the  fact  to  the  murder  of 
her  husband.  I  dissent  from  the  disposition 
of  so  much  of  it  as  is  derived  from  the  al-  • 
leged  estate  of  the  son,  who  was  convicted  of 
murder,  and  whose  crime  was  committed  for 
the  purpose  of  securing  the  property  of  his 
father.  "The  son  could  not,  by  bis  own 
felony,  acquire  the  property  of  his  father,  and 
be  protected  by  the  law  in  the  possession  of 
the  fruits  of  his  crime. 
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1.  WrongttiUy  deprlviii^  awtfe  of  the 
aJTeeticmt  companionship,  and  society 
of  her  husband  idves  ber  a  right  of  action 
for  damages,  uoder  Code,  6  2211,  which  authorizes 
a  wife  to  maintain  actions  *^or  the  preservation 
and  protection  of  her  rights  and  property  as  if 
unmarried." 

8.  Evidence  of  conversations  between 
a  husband  and  his'fSs^ther  and  between  the 
latter  and  the  wife^s  mother  may  be  proved  in 
an  action  for  alienating  the  husband's  affections 
in  order  to  show  the  weight  and  probable  effect 
of  a  property  inducement  held  out  to  abandon 
her. 

8.  That  both  defendants  Jointly  sued  f(nr 
alienating  a  husband's  affections  and 
who  are  shown  to  have  acted  in  concert  were  not 
present  at  a  conversation  with  one  of  them  re- 
specting an  inducement  held  out  to  the  husband 
will  not  prevent  the  admission  of  the  evidence  of 
such  conversation. 

(October  8, 1894.) 

APPEAL  by  defendants  from  a  judgment  of 
the  District  Court  for  Polk  County  in  fa- 
vor of  plaintiff  in  an  action  brought  to  recover 
damages  for  the  alleged  wrongful  alienation 
from  ber  of  the  affections  of  plaintiff's  bus- 
band.    Affirmed. 

Statement  by  Robinson*  J.: 

Action  at  law  to  recover  damages  alleged 
to  have  been  caused  by  the  wrongful  acts  of 
defendants,  in  injuring  the  reputation  and 

food  name  of  plaintiff,  and  in  depriving 
er  of  her  husband  and  of  a  home,  in  causing 
her  husband  to  ill -use  her,  and  for  the  loss 
of  social  position,  and  for  mental  and  physi- 
cal suffering.  There  was  a  trial  by  jury, 
and  a  verdict  for  the  plaintiff  in  the  sum  of 
$4,000.  A  motion  for  a  new  trial  was  over- 
ruled on  condition  that  one  half  the  amount 
should  be  remitted.  That  was  done,  and  from 
the  judgment  rendered  against  them  for  the 
•remainder  the  defendants  appeal. 

Messrs.  C.  C.  Nonrse  and  C.  L.  Nourse, 

for  appellants: 

No  such  action  can  be  sustained  under  the 
laws  of  this  state.  No  right  of  action  existed 
at  common  law.  None  is  given  by  the  statute, 
therefore  none  exists. 

Petert  v.  Peters,  42  Iowa.  184;  Duffies  v. 
Duffies,  8  L.  R.  A.  420,  76  Wis.  374;  Calloway 
V.  Laydon,  47  Iowa,  456,  20  Am.  Rep.  489; 
Mvlford  V.  Clewell,  21  Ohio  St.  196;  Freese  v. 
THpp.  70  111.  497;  Doe  v.  Hoe^  8  L.  R.  A.  833, 
82  iMe.  503;  Wentlake  v.  msilake,  34  Ohio  St. 
632,  32  Am.  Rep.  897. 

At  common  law  an  action  based  upon  pa- 


NoTE.~In  connection  with  the  above  case,  see 
the  authorities   collected  in  Warren   v.   Warren 
(Mich.)  U  L.  R.  A.  645.  and  noit, 
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rental  influences  over  the  wife  was  discous- 
tenanced  by  the  courts. 

Hutcheson  v.  Peek,  5  Johns.  196. 

Where  the  statute  of  the  state,  in  relation  to 
the  ri^ht  of  married  woman,  confer  upon  her 
no  additional  rights,  but  merely  relate  to  the 
form  of  action  for  the  maintenance  of  rights 
recognized  by  the  common  law,  no  action  of 
the  wife  will  lie  for  the  loss  of  the  society 
of  her  husband.  Such  is  the  character  of  our 
statute. 

Peters  v.  Peters,  42  Iowa,  184;  CaHou>ay  r. 
Laydon,  supra;  Miller  v.  Miller,  78  Iowa,  177; 
Tvttle  V.  Chicago,  R.  L  db  P.  R,  Co.  42  Iowa, 
518,  48  Iowa,  286;  Mowry  v.  Chaney,  48  Iowa, 
609. 

Where  the  right  of  action  has  been  recog- 
nized in  the  wife,  it  has  only  been  sustained  m 
the  following  cases: 

1.  Where  the  husband  has  committed  adul- 
tery by  the  enticement  of  another  woman, 
thereby  justifying  a  separation,  and 

2.  Where  the  husband  has  been  induced  to 
abandon  the  wife  by  charges  of  adultery  or 
want  of  chastity,  made  by  defendant  against 
her,  and  believed  by  her  husband. 

This  is  an  action  against  defendants  for  a 
joint  tort.  No  conspiracy  or  previous  agree- 
ment to  commit  the  wrong  complained  of  is 
alleged  or  charged  in  the  petition.  The  evi- 
dence conclusively  shows  that  the  defendant, 
Mary  Price,  the  mother,  said  and  did  nothing 
in  this  interview  Saturday,  or  during  the  diffi- 
culty between  George  and  his  father  on  Sun> 
day  morning,  to  which  any  objection  what- 
ever can  be  made. 

The  evidence  shows  that  whatever  was  said 
or  done  wrongfully  on  these  occasions  was  not 
the  joint  act  oJ  defendants. 

La,  France  v.  Krayer,  42  Iowa.  145;  Ennia 
V.  Shiley,  47  Iowa,  552;  Engleken  v.  Webber,  47 
Iowa,  558;  Richmond  v.  Shickler,  57  Iowa,  488; 
Flint  V.  Oauer,  66  Iowa,  696. 

The  district  court  erred  in  permitting  evi- 
dence as  to  the  pecuniary  circumstances  of  de- 
fendant. 

Guengerech  v.  Smith,  84  Iowa,  848. 

Before  any  damages  can  be  recovered,  actual 
malice  must  be  proved,  and  it  is  not  to  be  in- 
ferred merely  from  a  wrongful  act,  however 
willfully  or  knowingly  committed. 

Curl  V.  Chicago,  R.  L  db  P.  R.  Co.  63  Iowa, 
417;  Jones  v.  Marshall,  56  Iowa,  789;  Inman 
V.  Ball,  65  Iowa,  548. 

Messrs.  Bishop  ft  Wilcozen  and  Hume 
ft  Dawson  for  appellee. 

Robinson,  J. ,  delivered  the  opinion  of  tlie 
court : 

On  the  14th  day  of  April,  1888.  the  plain- 
tiff  married  George  L.  Price,  who  is  a  sos 
of  the  defendants.  She  al  leges  that  soon  after 
the  marriage  the  defendants,  by  means  of  con- 
versations and  letters,  communicated  to  her 
husband  false,  defamatory,  and  slanderous 
matter  concerning  her  character  and  reputa- 
tion, and  made  threats  und  promises  to  him 
for  the  express  purpose  and  with  the  mali- 
cious intent  to  destroy  the  affection  existing 
between  them,  and  to  excite  ill-will  and  ha- 
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tred  on  his  part  for  her,  for  the  purpose  of 
causing  him  to  abandon  her ;  that  the  defend- 
ants offered  him  valuable  property  and  large 
sums  of  money  if  he  would  abandon  her,  and 
threatened  to  disinherit  him  if  he  did  not  do 
«o ;  that  in  consequence  of  the  course  pursued 
by  the  defendants  her  husband  became  angry 
with  and  Jealous  of  her,  and  cursed,  choked, 
wounded,  and  otherwise  ill-treated  her,  and 
abandoned  her,  in  destitute  circumstances, 
when  alone  among  strangers  and  without 
help,  and  deprived  her  of  her  home,  of  the  so- 
cial intercourse  and  confidence  of  her  friends 
and  of  her  husband,  and  his  care,  love,  con- 
fidence, protection,  help,  and  support,  and 
caused  her  mental  and  physical  pain  and  suf- 
fering. 

1.  The  judgment  in  this  case  was  rendered 
in  June,  1891,  and  the  appeal  was  taken  in 
the  next  September.  At  the  October  term, 
1892,  of  this  court,  the  appellee  filed  a  mo- 
tion to  affirm  the  iud^ment  of  the  district 
court  on  the  ground  that  the  appeal  had  been 
Abandoned.  That  motion  was  supported  and 
resisted  by  affidavits  and  a  partial  transcript 
of  the  record,  and  was  submitted  with  the 
cause  for  our  determination.  It  is  claimed 
that  when  the  motion  wasJlled  the  appellants 
had  neither  filed  nor  served  anv  abstract  or 
argument;  but,  to  excuse  their  failure  to 
<»mply  with  the  rules  in  that  respect,  they 
show  that  negotiations  for  a  settlement  had 
been  pending  for  some  time,  and  that  a  stip- 
ulation of  settlement  had  been  signed  by  the 
parties  to  the  action.  A  complete  abstract 
has  since  been  filed,  with  an  argument  for 
each  party,  and  the  cause  is  now  ready  for 
determination  on  the  merits.  The  stipulation 
of  settlement  was  not  signed  by  all  the  par- 
ties interested  in  the  judgment,  and  never 
became  effectual  to  end  the  case.  There  is 
aow  no  reason  for  disposing  of  it  otherwise 
than  on  the  merits,  and  the  motion  to  affirm 
is  overruled. 

2.  The  court  charged  the  Jury,  in  effect, 
that  the  plaintiff  was  entitled  to  recover  "  for 
the  loss,  if  any,  she  has  sustained,  of  the  love, 
affection,  companionship,  support,  and  soci- 
ety of  her  husband,**  wrongfully  caused  by 
the  defendants.  The  appellants  insist  that  no 
action  for  such  loss  can  be  maintained  under 
the  laws  of  this  state,  that  no  right  of  action 
on  such  grounds  existed  at  common  law,  aqd 
that  none  is  given  by  the  statutes  of  this  state. 
The  authorities  are  not  in  accord  in  regard 
to  the  rights  of  the  wife  at  common  law.  It 
was  said  in  Duffles  v.  Duffles,  76  Wis.  374,  8 
L.  R.  A.  420.  that  the  common  law  gave  to 
the  wife  no  cause  or  right  of  notion  for  the 
loss  of  the  society  and  support  of  her  husband 
in  a  case  of  this  kind.  That  conclusion  was 
based  largely  upon  the  fact  that  under  the 
common  law  the  title  to  the  personal  prop- 
erty of  the  wife  was  vested  in  the  husband  ; 
that  he  was  entitled  to  her  labor,  or  the  pro- 
ceeds of  it ;  and  that  an  injury  to  her  was, 
in  contemplation  of  the  law,  an  injury  to 
him  alone.  In  Doe  v.  Roe,  82  Me.  508,  8  L. 
R.  A.  833,  the  right  of  the  wife  to  maintain 
an  action  for  the  alienation  of  her  husband's 
affections,  and  for  depriving  her  of  his  com- 
fort, society,  and  support,  was  denied.  But 
in  Bennett  v.  Bennett,  116  N.  Y.  584,  6  L. 
139  L.  a  A. 


R.  A.  553,  it  was  said  that  at  common  law 
the  right  of  action  for  a  wrong  committed  on 
a  married  woman  belonged  to  her,  and,  al- 
though it  was  necessary  for  her  husband  to 
join  In  an  action  to  recover  damages  caused 
hv  it,  yet  it  was  in  effect  her  action.  An 
elaborate  discussion  of  authorities  bearing 
on  this  question  will  be  found  in  Westlake  v. 
Westlake,  34  Ohio  St.  621,  32  Am.  Rep.  397. 
The  tendency  of  legislation  in  this  country 
is  towards  making  husband  and  wife  equal 
in  law,  giving  to  each  the  ri«:hts  possessed 
by  the  other,  and  the  le^rislation  of  this  state 
is  designed  to  accomplfsh  that  end,  in  most 
respects.  Section  2211  of  the  Code  provides 
that  **a  wife  may  receive  the  wages  of  her 
personal  labor  and  maintain  an  action  there- 
for in  her  own  name,  and  hold  the  same  In 
her  own  right,  and  she  mav  prosecute  and 
defend  all  actions  at  law  or  in  equity  for  the 
preservation  and  protection  of  her  rights  and 
property  as  if  unmarried."  Section  2562  is 
as  follows:  ^'A  married  woman  may  in  all 
cases  sue  and  be  sued  without  Joinintr  her 
husband  with  her,  to  the  same  extent  'as  if 
she  were  unmarried,  and  an  attachment  or 
judgment  in  such  actions  shall  be  enforced 
by  or  afi[ainst  her  as  if  she  were  a  sinirle 
woman.  **  Other  provisions  of  the  statute  give 
to  a  married  woman  the  right  to  acquirelfind 
dispose  of  both  real  and  personal  property 
to  the  same  extent  and  in  the  same  manner 
that  the  husband  can  property  held  by  him 
in  his  own  right,  and  provide  that  either  the 
husband  or  wife  owning  property  In  the  pos- 
session or  under  the  control  of  the  other  may 
maintain  an  action  therefor  in  the  same  man- 
ner and  to  the  same  extent  as  though  unmar- 
ried. The  wife  is  liable  for  civil  injuries 
which  she  commits,  and  her  husband  is  not 
responsible  therefor,  except  in  cases  where  he 
would  be  jointly  liable  if  the  marriage  rela- 
tion did  not  exist.  The  property  of  each  is  ex- 
empt from  the  debts  of  the  other,  excepting  in 
a  few  cases,  and  the  wife  may  contract  and  in- 
cur liabilities  which  may  be  enforced  by  and 
against  her  as  though  she  were  unmarried. 
Code,  ^§  2202,  2204,  2205,  2212,  2213.  It  is 
said  in  Ifbat  v.  Card,  58  Conn.  1,  6  L.  R.  A. 
829,  that  from  time  immemorial  the  law  has 
regarded  the  right  of  the  husband  **to  the 
conjugal  affection  and  society  of  his  wife  as 
a  valuable  property,  and  has  compelled  the 
man  who  has  injured  it  to  make  compensa- 
tion,*' and  that  husband  and  wife  have  equal 
rights,  in  this :  that  each  owes  to  the  other 
the  fullest  possible  measure  of  conjugal  affec- 
tion and  society.  In  this  state  the  husband 
is  entitled  to  the  earnings  of  the  wife,  when 
she  is  not  engaged  in  business  on  her  own 
account,  and  is  required  to  provide  for  the 
wife  a  reasonable  support,  according  to  their 
rank  and  station  in  society.  Thill  v.  Pohl- 
man,  76  Iowa,  639 ;  Van  Doi'an  v.  Marden, 
48  Iowa,  188.  But  the  marriage  state  is  not 
one  entered  into  for  the  purpose  of  labor  and 
support  alone.  Considerations  of  the  high- 
est character,  as  the  ccmfort  and  happiness 
of  the  parties  to  the  marriage  contract,  and 
the  welfare  of  their  children,  give  to  each 
the  right  to  the  affection,  companionship, 
and  society  of  the  other,  and  whoever  wrong- 
fully deprives  either  of  that  right  may  be 
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held  responsible.  As  it  is  a  valuable  prop- 
erty right  when  due  to  the  husband,  it  must 
be  so  regarded  when  due  to  the  wife.  That 
being  true,  the  recovery  by  her  of  damages 
causeid  by  its  loss,  as  well  as  for  loss  of  sup- 
port, is  authorized  by  section  2211  of  the 
Code.  Nor  is  the  right  of  recovery  by  the 
wife  limited  to  cases  where  the  loss  is  wrong- 
fully caused  by  charges  affecting  her  chas- 
tity, as  suggested  by  the  appellants.  Our 
conclusion  is  not  only  in  harmony  with  and 
authorized  by  the  le/^islation  of  this  state, 
but  it  finds  support  in  numerous  decisions  of 
courts  of  other  states.  Westlake  v.  WesHake^ 
and  Bennett  v.  Bennett,  eupra;  Holmes  v. 
Holmes,  183  Ind.  386 ;  Haynes  v.  N(ml%n,  129 
Ind.  581,  14  L.  R.  A.  787 ;  Seaver  v.  Adams, 
66  N.  H.  142 ;  Foot  v.  Card,  68  Conn.  1,  6 
L.  R.  A.  829 ;  Warren  v.  Warren,  89  Mich. 
128,  14  L.  R.  A,  546 ;  Cooley,  Torts,  228, 
note.  In  Peters  v.  Peters,  42  Iowa,  182,  it 
was  held  that  the  wife  cannot  maintain  an  ac- 
tion against  her  husband  for  damages  caused 
by  an  assault  and  battery,  and  that  section 
2211  of  the  Code  refers  to  and  authorizes  ac- 
tions against  parties  other  than  the  husband. 
The  case  of  Calloway  v.  Laydon,  47  Iowa, 
466,  arose  under  a  statute  enacted  to  regulate 
the  sale  of  intoxicating  liquors.  The  facts 
involved  in  those  cases  were  in  legal  effect 
80  unlike  those  involved  in  this  case  that  the 
opinion  in  neither  of  those  cases  can  prop- 
erly be  regarded  as  in  conflict  with  the  con- 
clusion we  have  reached  in  this  case. 

8.  The  appellants  contend  that  the  verdict 
was  not  sustained  by  the  evidence,  and  that  it 
is  contrary  to  the  charge  of  the  court.  At  the 
time  of  their  marriage  the  plaintiff  was  28 
and  her  husband  was  19  vears  of  age.  She 
was  a  dressmaker,  and  had  done  considerable 
work,  but  her  health  was  not  good.  She  had 
made  her  home  with  her  mother  and  a  youn  j?er 
brother  in  Des  Moines,  but  it  appears  that 
her  mother  was  in  debt,  her  household  goods 
mortgaged,  and  that  they  had  but  scanty 
means  of  support.  After  the  marriage  the 
plaintiff  and  Oeorffe  made  their  home  with 
her  mother,  but  in  a  short  time  they  all 
went  to  the  home  of  the  defendants,  in  the 
same  city,  with  some  expectation  of  living 
there  for  a  time.  Trouble  soon  arose  be- 
tween them  and  the  defendant  Henry  Price, 
and  thev  sought  another  place  of  residence. 
There  is  irreconcilable  conflict  in  the  evi- 
dence, but  we  are  of  the  opinion  that  the 
jury  were  authorized  to  find  that  the  mater- 
ial facts  were  substantially  as  follows :  The 
defendants  never  fully  approved  the  mar- 
riage of  the  plaintiff  to  their  son.  During 
the  few  days  that  the  two  families  were  to- 

f ether  at  the  home  of  the  defendants,  Henry 
'rice  complained  that  plaintiff's  health  was 
not  good  ;  and  that  she  would  soon  be  a  bur- 
den to  his  son ;  and  that  plaintiff  and  her 
mother  had  not  disclosed  to  him  their  finan- 
cial condition,  and  the  state  of  plaintiff's 
health,  before  the  marriage.  He  stated  that 
he  thought  the  plaintiff  and  George  should 
separate ;  that  it  would  be  better  if  George 
were  free,  for  in  that  case  he  would  have  a 
part  of  the  estate,  but  he  did  not  intend  that 
any  of  his  money  should  go  outside  of  his 
family.  For  several  months  after  their  mar- 
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riage,  George  lived  a  part  of  the  time  with 
the  plaintiii  and  her  mother,  and  a  part  of 
the  time  with  defendants.  He  worked  for 
several  different  firms  and  persons,  and  con- 
tributed something  to  the  support  of  the 
plaintiff,  but  he  did  not  remain  long  with 
any  one  employer.  The  defendants  were  ac- 
tive during  that  time  in  trying  to  induce 
him  to  leave  the  plaintiff.  In  the  fall  of 
1888,  George  made  bis  home  most  of  the  time 
with  the  defendants,  meanwhile  visiting  the 
plaintiff  occasionally.  About  the  1st  of 
December  he  went  south  and  finally  to  Keo- 
kuk, and  there  secured  work  in  a  hotel.  For 
about  a  month  after  he  left  Des  Moines  the 
plaintiff  did  not  hear  from  him,  or  know 
where  he  was ;  and  when  she  applied  to  de- 
fendants for  information  they  professed  to  be 
as  ignorant  as  she  was  in  regard  to  him,  al- 
though they  corresponded  with  him,  and 
knew  where  he  was  and  what  he  was  doing. 
On  the  2d  dav  of  January,  1889,  George 
wrote  to  his  wife,  expressing  much  affection 
for  her,  and  asking  ii  she  wished  to  be  with 
him.  Her  answer  appears  to  have  been 
prompt,  as  he  wrote  to  her  again  three  day  a 
later,  acknowledging  the  receipt  of  a  tel- 
egram and  a  letter  from  her.  His  second 
letter  was  affectionate  in  terms,  and  in  it  he 
expressed  a  desire  for  her  to  be  with  him, 
said  he  would  send  fqr  her  in  a  few  weeks, 
and  cautioned  her  not  to  tell  any  one  where 
she  was  going,  mentioning  especially  hia 
own  family.  He  wrote  other  letters  of  the 
same  character,  but  the  plaintiff  soon  joined 
him  in  Keokuk.  They  lived  together  there 
until  about  the  4th  of  February, "1889,  when 
he  left  her.  During  the  first  part  of  the  time 
they  were  in  Keokuk,  George  was  kind  and 
affectionate  to  the  plaintiff,  and  they  lived 
happily  together.  He  received  letters  fronk 
the  defendants  during  that  time,  and  finally 
received  one  which  the  plaintiff  did  not  read. 
When  that  was  received,  George  told  the 
plaintiff  he  was  going  to  leave  her,  as  the  de- 
fendants wished  him  to  do.  He  left  the  next 
day,  but  before  going  she  obtained  from  him,, 
without  his  knowledge,  and  kept,  several 
letters  he  had  received  from  the  defendants. 
After  an  absence  of  a  few  days  he  returned,, 
and  demanded  the  letters.  She  refused  to 
surrender  them,  and  he  used  profane  language 
to  her,  seized  her,  struck  her,  choked  her, 
knocked  her  down,  threatened  to  kill  her  if 
she  did  not  produce  the  letters,  and  said  be 
wished  he  had  minded  his  father  before  and 
left  her.  He  then  left  her  in  Keokufc,  with- 
out means,  and  with  a  board  bill  for  him- 
self and  her  unpaid.  She  finally  paid  the 
bill,  and  reached  the  home  of  her  mother.  Id 
Des  Moines,  and  commenced  this  action. 
Since  that  time  he  has  called  on  her  once  or 
twice,  and  has  written  a  few  letters  to  her,^ 
asking  her  to  return  to  him.  Letter- presa 
copies  of  them  were  taken  by  him.  and  there 
is  little  doubt  that  they  were  written  for  the 
purposes  of  this  litigation.  His  conduct 
toward  his  wife  has  been  most  unmanlv,  and 
we  are  satisfied  that,  to  a  considerable  ex- 
tent, it  was  caused  by  the  unwarranted  in- 
terference of  the  defendants.  The  evidence 
in  regard  to  the  influence  which  the  defend- 
ants exercised  over  their  son  while  he  and 
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the  plaintiff  were  together  at  Keokuk«  to  in- 
dace  him  to  leave  her,  is  not  at  all  clear  and 
satisfactory.  But  we  are  satisfied  that  the 
defendants  had  for  months  been  endeavoring 
to  separate  the  plaintiff  and  her  husband, 
and  we  think  the  jury  were  authorized  to 
find  that  the  separation  was  accomplished  by 
letters  he  received  from  them  at  Keokuk. 
His  statements  at  the  time  he  left  her  were 
to  that  effect,  and  his  course  cannot  be  attrib- 
uted to  any  other  probable  cause.  Two 
juries  have  found  for  the  plaintiff,  and  the 
evidence  is  such  that  we  are  of  the  opinion 
that  we  should  not  disturb  the  judgment  for 
lack  of  evidence  to  support  it. 

4.  Objection  is  made  to  the  ruling  of  the 
coHrt  in  admitting  evidence  in  regard  to  con- 
versations between  George  and  his  father, 
and  between  his  father  and  the  mother  of 
plaintiff,  when  the  two  families  were  to- 
gether at  the  home  of  defendants.  We  think 
the  evidence  was  properly  received  as  tend- 
ing to  explain  the  relation  of  the  parties  to 
the  suit,  and  the  motives  which  induced  them 
to  act.  Objection  is  also  made  to  evidence, 
to  show  the  property  owned  by  defendant 
Henry  Price.  The  evidence  was  properly 
admitted,  not  to  enhance  the  amount  of  re- 
covery, but  to  enable  the  jurv  to  judge  more 
accurately  of  the  weight  and  probable  effect 


of  the  property  inducement  which  the  de- 
fendants held  out  to  their  son  to  abandon  the 
plaintiff. 

5.  It  is  said  that  a  fatal  objection  to  all 
the  evidence  is  that  this  action  is  against  the 
defendants  for  a  joint  wrong,  and  tliat  what- 
ever of  a  wrongful  nature  was  said  or  done 
by  the  defendants  was  not  said  or  done  joint- 
ly. We  do  not  think  this  claim  is  sustained 
by  the  evidence.  While  it  is  true  that  each 
defendant  did  not  participate  directly  in  all 
of  the  conversations  and  acts  of  the  other, 
yet  there  was  evidence  which  tended  to  show 
that  they  acted  in  concert,  and  to  accomplish 
a  common  object,— the  separation  of  their 
son  from  the  plaintiff. 

6.  What  we  have  said  disposes  of  the  con- 
trolling questions  in  the  case.  Others,  in- 
cluding some  based  upon  portions  of  the 
charge  given,  and  the  refusal  of  .the  court  to 

f;ive  instructions  asked,  have  been  presented 
n  argument,  and  carefully  examined.  We 
do  not  regard  them  as  of  sufficient  impor- 
tance to  be  stated  at  length.  It  is  sufficient 
to  say  that  we  do  not  find  in  them  any  rea- 
son for  disturbing  the  judgment  of  the  dis- 
trict  court. 
It  is  therefore  affirmed. 

Rehearing  denied. 


MINNESOTA  SUPREME  COURT. 


Edmund  SHERWOOD,  Respt., 

V. 

Roger  S.  POWELL,  Appt, 


(. 
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*Wbere  it  appeaj^s  ft*om  a  complaint  in 
aji  action  for  libel  based  on  an  aUeiration 
In  a  plcadinir  in  another  action,  that  the  defama- 
tory allegation  was  wholly  gratuitous.  Irrelevant, 
and  immaterial:  that  it  was  well  known  by  de- 
fendant to  be  false  and  untrue;  that  it  was  pub- 
lished without  cause  or  Justification,  and  with 
express  malice,— it  is  not  priviieired. 

(June  27. 1806.) 

APPEAL  by  defendant  from  an  order  of  the 
District  Court  for  St.  Louis  County  over- 
ruling a  demurrer  to  the  complaint  in  an  ac- 
tion brought  to  recover  damages  for  the  alleged 
publication  of  a  libel.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  "Roger  S.  Powell,  appellant,  in 
propria  persona: 

The  complaint  shows  on  its  face  that  the 
alleged  libelous  matter  as  published  was  a 
publication  absolutely  privileged  according  to 
the  great  weight  of  authorities. 

Townshend.  Slander  &  Libel,  8d  ed.  §  221; 
Thorn  v.  Blanehard,  5  Johns.  508;  Wilson  v. 
SuUitan,  81  Ga.  288;  Strauss  v.  Meyer,  48  111. 
885;  Bartleti  v.  ChrUthilf,  69  Md.  219. 

•Headnote  by  Collins,  J. 


NoTE.'For  note  on  libel  in  pleadings,  see  Randall 
V.  Hamilton  (La.)  22  L.  R.  A.  649. 
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Messrs.  J.  B.  Arnold  and  Edmand 
Sherwood,  in  propria  persona,  for  respond- 
ent: 

Privilege  in  all  cases  is  subject  to  two  con- 
ditions: 

First.  The  words  must  be  spoken  or  writ- 
ten in  good  faith. 

Hodgson  v.  Scarlett,  1  Barn.  &  Aid.  240; 
Ring  v.  Wheeler,  7  Cow.  725;  Jennings  y.  Paine, 
4  Wis.  861;  Bradley  v.  Heath,  12  Pick.  168, 22 
Am.  Dec.  418;  Quinn  v.  Scott,  22  Minn.  462; 
Brook  V.  Montague,  Cro.  Jac.  90;  Smith  v. 
Howard,  28  Iowa,  51;  Mower  v.  Watson,  11  Vt. 
536,  84  Am.  Dec.  704:  Torrey  v.  Field,  10  Vt. 
853;  2  Starkie,  Ev.  467,  468;  Johnson  v.  Brmon, 
13  W.  Va.  71;  Warner  v.  Paine,  2  Sandf.  195; 
Lanning  v.  Christy,  30  Ohio  St.  115,  27  Am. 
Rep.  481. 

Second.  The  words  must  be  relevant  or  per- 
tinent to  the  issue. 

Marsh  v.  Ellatoorth,  86  How.  Pr.  582;  2 
Saunders,  PI.  &  Ev.  801.  802;  Starkie.  Slander 
&  Libel,  chap.  10;  Bradley  v.  Heath,  supra: 
Remington  v.  Congdon,  2  Pick.  810,  18  Am. 
Dec.  481;  Hoar  v.  Wood,  8  Met.  198;  Hodgson 
V.  Scarlett,  1  Holt,  691;  McLaughlin  v.  Cowley , 
127  Mass.  816;  Qarr  v.  Selden,  4  N.  Y.  91. 

And  the  question  of  good  faith  and  rele- 
vancy or  pertinency  is  for  the  jury. 

WhiU  V.  Nicholls,  44  U.  S.  3  How.  266,  11 
L.  ed.  591;  Smith  v.  Hotmrd,  28  Iowa,  51; 
Sornermll  v.  Hawkins,  3  Eng.  L.  &  Eq.  508; 
Mayo  V.  Sample,  18  Iowa,  306;  Howard  v. 
Thompson,  21  Wend.  380.  34  Am.  Dec.  288; 
White  V.  Can^oU,  42  N.  Y.  161,  1  Am.  Rep. 
508;  Wyatt  v.  Buell,  47  Cal.  625;  Rainbow  v. 
Benson,  71  Iowa,  801;  Chaffin  v.  Lynch,  84 
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Va.  884;  Todd  v.  Hawkins,  8  Car.  &  P.  88; 
JMda  V.  Piper,  41  Hun,  254;  Wright  v.  Wood- 
pate,  2  Cromp.  M.  &  R.  578,  Tyrw.  &  G.  12; 
Fairman  v.  Ivet^  5  Bam.  &  Aid.  642;  Bohin- 
son  V.  May,  2  Smith,  3;  Flint  v.  Aifee,  4  Bare. 
&  C.  484;  Bromage  v.  /Vower.  Id.  247;  /?teA:d 
V.  Pilford,  1  Moody  &  R  198;  Parmiter  v. 
Coupland,  6  Mees.  &  W.  105;  Thompson  v. 
ShaekeU,  1  Moody  &  M.  187;  (?ttter<  v.  Peop^, 
1  Denio,  41,  48  Am.  Dec.  646;  Buddington  v. 
i)at?w,  6  How.  Pr.  401. 

Libels  in  pleadinss  are  actionable  when  the 
allegatioDs  complafned  of  are  false  or  made 
without  probable  cause. 

Benning  v.  Rielk,  Mont.  L.  Rep.  6  Q.  B. 
865;  Weit  v.  Israel,  42  La.  Ann.  955;  Hyde  v. 
McCabe,  100  Mo.  412. 

Collins,  J,,  delivered  the  opinion  of  the 
court: 

Appeal  from  an  order  overruling  a  general 
demurrer  to  a  complaint  in  an  action  for  li- 
bel. The  language  complained  of  was  set 
forth,  used,  and  published  of  and  concerning 
this  plaintiff  in  an  answer  interposed  by  de- 
fendant in  a  former  action  between  these  same 
parties.  Appellant  contends  that  the  alleged 
libelous  matter  was  an  absolutely  privileged 
publication,  because  it  was  set  forth  and  pub- 
lished in  a  pleading  in  a  judicial  proceed- 
ing, and  that  the  rule  of  law  is  that  under 
no  circumstances  can  defamatory  words  pub- 
lished or  spoken  of  a  party  in  the  course  of 
such  a  proceeding  be  made  the  basis  of  an  ac- 
tion for  libel  or  slander.  An  efficient  admin- 
istration of  justice  requires  that  in  the  use 
of  language  much  latitude  must  be  given  in 
legal  pro<%edings,  but  we  cannot  indorse  so 
broad  a  rule,  although  it  is  not  without  sup- 
port in  the  books.  It  seems  to  be  well  estab- 
lished in  the  English  courts  that  counsel, 
parties,  and  witnesses  are  given  free  rein  in 
pending  litigation,  and  are  absolutely  ex- 
empted from  liability  to  an  action  for  defam- 
atory words  spoken  or  published  of  a  party 
in  the  course  of  legal  proceedings.    A  rule 


which  tolerates  and  encourages  gratuitouB, 
immaterial,  and  malicious  attacks  upon  a 
litigant,  and  excuses  and  justifies  them,  sim- 
ply affords  an  opportunity  for  evilly  dis- 
posed persons  to  vilify  and  calumniate,  under 
the  guise  of  an  honest  effort  to  secure  the 
proper  administration  of  justice.  The  doc- 
trine which  prevails  abroad  has  not  com- 
mended itself  to  the  judiciary  of  this  country, 
and  it  has  been  qualified  by  the  American 
courts  so  that  statements,  verbal  or  written, 
made  in  the  course  of  judicial  proceedings, 
must  at  least  be  pertinent  and  material  to  the 
case,  to  be  privileged.  Hoar  v.  Wood^  8 
Met.  198.  This  qualified  rule  was  subse- 
quently approved  in  IHee  v.  CooHdge,  121 
Mass.  898,  28  Am.  Rep.  279 ;  McLaughlin  v. 
Oowley,  127  Mass.  816.  See  also,  WhiU  v. 
mchoOs,  44  U.  8.  8  How.  266.  11  L.  ed.  591 ; 
Gilbert  v.  People,  1  Denio,  41,  48  Am.  Dec. 
646 ;  Hyda  v.  MeCabe,  100  Mo.  412 ;  Whitney 
V.  Allen,  62  111.  472. 

Referring  to  some  expressions  in  the  cases 
last  cited,  as  to  the  effect  of  a  bona  fide  be- 
lief, based  on  reasonable  grounds,  in  the  per- 
tinency and  materiality  of  a  statement  or  al- 
legation in  an  affidavit  or  pleading,  it  is  well 
to  say  that  we  are  now  considering  a  demurrer 
to  a  complaint  from  which  it  is  apparent  that 
the  alleged  libel  was  wholly  gratuitous,  ir- 
relevant, and  immaterial,  and  m  which  com- 
plaint it  is  averred  that  the  libelous  matter 
was  well  known  by  defendant  to  be  false  and 
untrue,  that  it  was  published  without  cause 
or  justification,  and  with  express  malice  to- 
wards this  plaintiff.  We  have  stated  that  the 
allegation  or  paragraph  in  the  answer  com- 
plained of  was  irrelevant  and  immaterial. 
The  statements  did  not  relate  or  pertain  to 
any  matter  in  issue  between  the  parties,  and, 
although  purporting  to  be  pleaded  as  a  coun- 
terclaim, it  utterly  failed  to  state  even  the 
substance  of  a  cause  of  action  against  the 
plaintiff. 

Order  affirmed. 
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1.   Tberiflrht  to  fix  a  loaded  gun  in  a 
building  so  that  it  will  be  dischanred  on  forc- 


ing  open  the  front  door  and  kill  a  person  atteaipt- 
iDfT  to  enter  is  a  question  of  fact  or  mixed  fact 
and  law  for  the  Jury. 

8.  An  information  chmrging  that  de- 
fendant porpoaely  killed  a  person 
named  is  not  insufficient  because  there  was  no 
intent  to  kill  any  particular  person  but  merely  to 
kill  any  one  who  mifirbt  attempt  to  enter  a  oer- 


HOTiL—Liamitvfor  hiUing  or  injuring  irespasKrs  by 
means  of  8%nring  ffuns^  traps,  and  other  dangerous 
instruments. 
I.  The  general  doctrine  of  liability. 
II.  Liable  as  for  homicide. 

III.  When  considered  as  a  nuisance. 

IV.  The  property  owner''s  <w  the  trespasser''^  act. 
V.  The  question  of  notice. 

VI.  Act  held  legal 
VII.  English  cases. 

I.  The  general  doctrine  of  liability. 
When  it  is  said  that  a  man  may  rightfully  use  as 
much  force  as  is  necessary  for  the  protection  of 
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his  person  or  property,  the  rule  is  subject  to  the 
most  important  modification  that  he  shall  not,  ex- 
cept in  extreme  cases,  eodanger  human  life  or 
cause  srreat  bodily  harm.  State  v.  Morgan  (1842)  26 
N.  G.  188,  IVa,  38  Am.  Dec.  714. 

The  law  not  allowing  the  taking  of  human  life« 
except  for  the  necessary  prevention  of  a  crime, 
which  if  committed  would  be  punished  by  the  law 
with  death.  Gray  v.  Combs  (1882)  7  J.  J.  Marsh.  478, 
28  Am.  Dec.  481. 

For  it  is  not  every  right  of  person  and  still  leas  of 
property  that  can  lawfully  be  asserted,  or  eTcry 
wrong  that  may  rightfully  be  redressed  by  ex- 
treme remedies.    State  v.  Morgan,  suprcu 
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tain  building,  uoder  a  statute  requiriog  the  fact 
to  be  stated  but  makioir  an  information  suffi- 
cient against  such  an  attack  unless  the  defendant 
could  be  misled  to  his  injury. 
8«  The  ri^ht  to  prove  the  i^ood  charac- 
ter of  an  acciifled  is  properly  ounflned  to  a 
few  years  previous  to  the  crime  without  allowinir 
proof  of  his  reputation  lonir  before  in  boyhood 
days. 

(March  26, 1885.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Superior  Court  for  Whatcom  County 
convicting  him  of  murder  in  the  second  de- 
gree.    AjUrmed. 
The  facts  are  stated  in  the  opinion. 


Mr.  E.  P.  I>ole»  for  appellant: 

There  is  no  qu^on  but  that  a  man  may 
lawfully  set  spring  guns  or  any  other  dangerous 
traps  in  his  awelling  house  or  store,  to  protect 
his  house  at  nigh^time  from  burglars,  but  he 
must  see  to  it  that  they  are  so  arranged  as  not 
to  inflict  injury  upon  those  who  go  there  for 
lawful  purposes,  and  seek  .admission  in  the 
usual  and  lawful  modes. 

Wood,  Nuisances,  2d  ed.  p.  147. 

It  is  not  easy  to  see  how  the  mere  act  of  set- 
ting spring  guns  on  bis  own  premises  by  the 
defendant  can  be  holden  unlawful  in  itself. 

llott  V.  Wilkes,  8  Bam.  &  Aid.  304;  StaU  v. 
Miwre,  81  Conn.  479, 88  Am.  Dec.  159;  Cooley, 
Torts,  2d  ed.  p.  194,  and  cases  cited. 


A  person  cannot,  because  a  wrong  has  been  done 
to  him.  commit  some  other  wrong  for  the  purpose 
ol  repairing  the  Injury,  but  must  endeavor  to  ob- 
tain redress  in  a  lawful  manner.  Ibottson  v.  Peat 
<1866)  3  Hurlst.  &  C.  644, 649,  34  L.  J.  Rxch.  118. 

A  person  is  not  permitted,  for  the  protection  in 
bis  absence  of  property  against  a  mere  trespasser, 
to  use  means  endangering  the  life  or  safety  of  a 
human  being,  whatever  he  may  do.  where  the  en- 
try on  his  premises  is  to  commit  a  felony  or  breach 
of  the  peace.  Loomis  v.  Terry  (1837>  17  Wend.  496. 
31  Am.  Dec.  306. 

Proper  regard  must  be  had  for  life  and  the  per- 
sons of  others,^  and  individuals  using  deadly  weap- 
ons and  dangerous  implements  must  so  use  them 
that  injury  to  others  may  not  t)e  inflicted.  Hooker 
V.  ICiller  0873)  87  Iowa,  618,  18  Am.  Rep.  18. 

It  is  inhuman  to  catch  a  man  by  means  which 
may  maim  him  or  endanger  his  life,  and  as  far  as 
human  laws  can  go.  it  is  the  object  of  the  English 
law  to  uphold  humanity  and  the  sanctions  of  relig- 
ion. Bird  V.  Holbrook  a8S8)  4  Bing.  6S8, 1  Moore  & 
P.  607. 

For  human  life  is  not  to  be  sported  with  by  the 
use  of  lire  arms.  State  v.  Hardie  (1878)  47  Iowa,  647, 
29  Am.  Rep.  496,  496. 

Therefore  trespassers  and  other  inconsiderable 
violators  of  the  law  are  not  to  be  visited  by  bar- 
barous punishments  or  prevented  by  inhuman  in- 
flictions of  bodily  injuries.  Hooker  v.  Miller,  su- 
pra. 

The  wrong  or  guilt  of  the  trespasser  or  thief  if 
not  such  9A  to  justify  the  injury  if  inflicted  di- 
rectly, cannot  be  justified  because  inflicted  indi- 
rectly and  by  the  assisting  agency  of  the  wrong- 
doer. State  v.  Moore  (1863)  81  Conn.  479,  88  Am. 
Bee.  1.^  Johnson  v.  Patterson  (1840)  14  Ck)Dn.  1, 35 
Am.  Dec.  96, 97. 

If  by  the  rules  of  the  common  law  the  defendant 
could  not,  if  present,  have  discharged  the  guns 
which  he  placed  in  his  shop  by  his  own  direct 
agency,  against  a  thief  who  had  broken  and  entered 
for  the  purpose  of  stealing,  be  could  not  place  and 
leave  them  so  that  the  thief,  if  he  entered,  would 
discharge  them  against  himself.  State  v.  Moore, 
aupra. 

Ft>r  although  a  man  may  rightfully  use  as  much 
force  as  is  necessary  for  the  protection  of  his  per- 
sonal property,  yet  he  must  not,  except  in  extreme 
caseff,  endanger  human  life  or  do  great  bodily  harm; 
killing  being  only  justifiable  to  cave  life  or  limb,  or 
prevent  a  great  crime,  or  to  accomplish  a  necessary 
public  duty.  State  v.  Patterson  (1873)  45  Vt.  308, 12 
Am.  Rep.  208. 

The  rule  being  subject  to  the  above  important 
modification.  State  v.  Morgan  a842)  25  N.  C.  186, 88 
Am.  Dec  714.  n8:  CarroU  v.  Stote  a853)  23  Ala.  29, 
56  Am.  Dec.  282, 284;  Noles  v.  State  (1856)  26  Ala.  31, 
62  Am.  Dec.  711,  713. 

The  preservation  of  human  life  and  of  limb  and 
memt)er  from  grievous  harm  being  of  more  im- 
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portance  to  society  than  the  protection  of  property. 
Simpson  v.  State  (1877)  60  Ala.  1, 3i  Am.  Rep.  7. 

One  may  keep  and  use  such  instruments  and  no 
other  as  the  same  necessary  degree  ot  force  will 
justify.  A  dog  is  an  Instrument  for  protection:  a 
ferocious  one  is  a  dangerous  instrument,  and  the 
keeping  him  on  the  promises  to  protect  them 
against  trespassers  is  unlawful  upon  the  same 
principle  that  setting  spring  guns  or  concealed 
spears  or  placing  poisoned  food,  is  unlawfuL 
Woolf  V.  Chaiker  (1862)  81  Ck>nn.  121,  181,  81  Am. 
Dec.  176. 

And  although  the  rules  of  the  common  law  rec- 
ognized a  right  in  every  man  to  defend  his  prop- 
erty as  well  as  person  and  habitation,  by  taking 
the  life  of  the  aggressor  as  a  natural  right,  yet  they 
limit  and  restrain  the  exercise  of  that  right  to  the 
prevention  of  a  certain  class  of  forcible  and  atro- 
cious crimes,  of  which  breaking  in  a  shop  in  the 
night  is  not  one  at  common  law.  State  v.  Moore 
(1868)  81  Conn.  479,  83  Am.  Dec.  159. 

If  the  act  of  the  trespasser  is  punishable  as  a  mis- 
demeanor that  fact  does  not  demand  greater 
violence  or  more  dangerous  means  to  secure  pro- 
tection than  if  the  same  act  was  regarded  as  a  mere 
trespass  and  not  a  crime.  In  other  words,  it  re- 
quires no  more  violence  to  protect  property  from 
a  trespasser  when  there  is  a  statute  punishing  him 
criminaUy  than  it  would  in  the  absence  of  such 
enactment.  Hooker  v.  Miller  (1878)  37  Iowa,  618, 18 
Am.  Rep.  18. 

The  rule  in  pari  delicto  affording  no  protection 
in  a  civil  action  to  a  party  who  has  control  of 
dangerous  implements  and  negligently  uses  them 
or  places  them  in  a  situation  unsafe  to  others, 
whereby  another  without  knowledge  thereof  is  in- 
jured, although  at  the  time  in  the  commission  of  a 
trespass.    Ibid. 

In  setting  a  spring  gun  the  defendant  violates  the 
law  and  becomes  liable  for  injuries  sustained,  un- 
der the  doctrine  that  all  injuries  infiioted  by  one 
while  acting  in  violation  of  the  law  will  support  an 
action  in  favor  of  the  injured  party  against  the 
perpetrator.    JMd. 

In  the  absence  of  any  statutory  provision  making 
the  offense  of  breaking  and  entering  a  shop  in  the 
night  season  burglary,  and  by  the  rules  of  com- 
mon law,  a  man  may  not  take  life  in  prevention  of 
such  a  crime.  State  v.  Moore  (1863)  31  Conn.  479,  83 
i^m.  Dec.  159. 

The  common  law  independent  of  statute  not 
authorizing  the  taking  of  life  for  the  purpose  of 
preventing  a  crime  such  as  the  breaking  and  enter- 
ing of  a  shop  in  the  night  for  the  purpose  of  steal- 
ing therefrom,  the  offense  not  being  a  burglary  at 
common  law;  in  Connecticut,  however,  such  action 
is  justified,  the  statute  in  that  state  making  the 
offense  burglary.    Ibid. 

ltl)eing  the  duty  of  the  owner  of  the  premises 
to  prevent  the  entry  thereon  by  means  not  fatal 
if  he  can  do  so  consistently  with  his  own  safety. 
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To  prevent  burfirlary  he  can  use  such  in- 
struments, and  homicide,  through  them,  of  a 
bursar  would  be  justifiable. 

2  Wbarl.  Crim.  Law,  §  1025;  Gray  v.  Combs, 
7  J.  J.  Marsh.  478,  28  Am.  Dec.  481. 

The  right  of  self-defense,  in  case  of  this 
kind,  is  founded  on  the  law  of  nature,  and  is 
not,  nor  can  be,  superseded  by  any  law  of  so- 
ciety. 

2  Whart.  Crim.  Law,  §  1019fl. 

In  ordef  to  constitute  murder,  it  is  neces- 
sary that  there  must  have  been  a  specific  in- 
tent or  purpose  to  kill. 

"Without  a  direct  and  positive  allegation  of 
such  purpose,  the  indictment  is  fatally  de- 
fective. 


Blanion  v.  8taU,  1  Wash.  268. 

The  evidence  must  conform  to  the  allega- 
tions. 

DtBtler  V.  Dabney,  8  Wash.  202. 

3ie»$r$.  Thomas  G.  Newman  and  C.  W. 
Howard*  for  respondent: 

Whether  in  setting  this  gun  defendant  did 
what  he  had  a  ri^ht  to  do  or  not  is  not  wholly 
an  abstract  question  of  law. 

AMrirh  v.  WHght,  58  N.  H.  8^8,  16  Am. 
Rep.  847. 

Defendant  is  not  being  tried  as  to  his  ab- 
stract right  to  set  a  gun,  but  is  being  tried  for 
the  killing  of  John  Erickson,  and  to  success- 
fully defend  must  show,  not  that  he  had  an 
abstract  right  to  set  a  gun,  but  that  be  had  a 


Brown  v.  State  (1882)  56  Ark.  503,  citingr  Pond  v. 
People  (1800)  8  Mich.  177:  Carroll  v.  State  (ia*id)  S3 
AJa.  28, 31, 58  Am.  Dec.  282;  Noiee  v.  State  (1866)  28 
Ala.  81, 62  Am.  Dec.  711.  718;  State  v.  Patterson  (1873) 
46  Vt.  806.  12  Am.  Rep.  208. 

So  a  man  must  not  set  traps  of  a  dangerous  de- 
scription in  a  situation  to  invite  his  nelKhbor's 
dogs,  and  as  it  were  to  compel  them  by  their  in- 
stinct to  come  into  the  traps.  Townsend  v.Wathen 
(1808)  9  East,  277. 

The  malicious  intention  of  the  defendant  may 
be  considered  and  the  Jury  are  not  conttned  to  the 
actual  damaflres  sustained.  Sears  v.  Lyon  (1818)  2 
Stark.  817. 

The  English  rule  expressly  authorizes,  not  oaly 
the  destruction  of  all  kinds  of  animals,  but  of 
human  life.  Johnson  v.  Paterson  (1840)  14  CX>nn.  1. 
36  Am.  Dec.  90,  07. 

The  principles  upon  which  the  English  doctrine 
is  established  are  the  prevention  of  intrusion  upon 
property,  every  propnetor  being  allowed  to  use 
such  force  as  is  absolutely  necessary  to  vindicate 
his  rights,  llott  v.  Wilkes  (1820)  8  Bam.  &  Aid.  804; 
Johnson  v.  Patterson,  impro. 

Yet  the  principles  on  which  the  decisions  in  that 
country  purport  to  rest  are  not  sustainable  or  ap- 
plicable here.  Wooir  v.  Chalker  (1868)  81  Conn. 
121, 181,  81  Am.  Dec.  175. 

The  English  rule  as  established  by  the  case  of 
llott  V.  Wilkes  a820)  3  Bam.  A  Aid.  804.  is  inappli- 
cable  in  the  state  of  Connecticut,  the  ordinary 
protection  of  fences  as  required  by  statute,  and  re- 
dress by  impounding  and  suits  at  law,  being  found 
sufficiently  effectual  for  almost  any  sort  of  mtrus- 
ion  on  real  estate.    Johnson  v.  Patterson,  supra. 

Tet  the  English  act  authorizing  the  setting 
of  spring  guns  is  declaratory  as  to  a  part  and 
prohibitory  as  to  a  part,— declaratory  as  to  the 
setting  of  spring  guns  without  notice,  the  word  "de- 
claratory" being  expressly  introduced;  prohibitory 
as  to  setting  spring  guns,  even  with  notice,  ex- 
cept in  dwelling  houses  by  night.  Bird  v.  Hoi- 
brook  a828)  4  Bing.  628, 1  Moore  &  P.  607. 

In  Aldrich  v.  Wright  (1873)  53  N.  H.  898, 16  Am. 
Rep.  389, 347,  the  court  stated  that  on  the  subject  of 
defending  a  man^s  property  in  his  absence  by 
spring  guns,  man-traps,  or  other  engines  calculated 
to  destroy  human  life,  or  inflict  grievous  bodily 
harm,  the  English  courts  turned  a  question  of  fact 
into  a  question  of  law  and  were  not  successful  in 
their  efforts  to  prescribe  adequate  rules  for  deter- 
mining the  reasonable  necessity  of  such  engines  in 
the  varying  circumstances  of  different  cases. 

The  error  of  the  English  courts  was  partially  cor- 
rected by  the  Acts  of  7  A  8  George  IV.,  chap.  18, 9S 1- 
4,  and  the  Act  24  &  26  Vict.,  chap.  100,  f  81,  making 
it  a  misdemeanor  to  set  such  engines,  except  in  a 
dwelling  house  for  the  protection  thereof  in  the 
night,  and  excepting  such  gun  or  trap  as  may  have 
been  or  may  be  usually  set  with  the  intent  of  de- 
stroying vermin.  Ibid, 
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A  person  passing  with  a  dog  through  a  wood  in 
which  he  knows  dog  spears  are  set,  has  no  right  of 
action  against  the  owner  of  the  wood  for  the  death 
of  or  injury  to  the  dog,  who  by  reason  of  his  nat- 
ural instinct  and  against  the  will  of  his  maater, 
runs  off  the  path  against  one  of  such  spears  and  is 
killed  or  injured.  Jordin  v.  Crump  (1841)  8  Mees.  ft 
W.  782,6Jur.  Ilia 

In  an  action  to  recover  damages  resulting  from 
injuries  sustained  by  the  plaintiff  from  a  gun-shot 
wound,  received  by  him  by  means  of  a  spring  gun 
placed  by  defendant  on  his  own  premises,  the  court 
in  Hooker  v.  Miller  (1878)  37  Iowa,  613, 18  Am.  Rep» 
18,  affirmed  the  Judgment  of  the  court  below  in  fa- 
vor of  the  plaintiff. 

In  Dodson  v.  Mock  (1888)  20  N.  C.  146,  trespass 
was  brought  for  killing  the  plaintiff's  dog  by  means 
of  poisoned  meat  placed  upon  the  defendant^ 
premises,  and  the  court  held  that  if  the  dog  was 
killed  by  the  direct  administration  of  poisoning, 
trespass  vi  el  armU  was  the  proper  remedy,  but  if 
the  dog  was  killed  by  poisoned  food  placed  where 
the  defendant  knew  that  the  dog  would  come  along 
and  eat  it,  case  was  the  proper  remedy. 

But  unless  contrivances  are  placed  upon  the 
premises  with  an  actual  or  constructive  intent  to 
hurt  intruders,  the  owner  is  not  hable  for  injuries 
resulting  to  persons  by  reason  of  the  condition  in 
which  the  premises  had  been*  left,  or  from  the 
prosecution  of  the  business  thereon  in  which 
the  perpetrator  has  a  right  to  engage.  Indianapolis 
V.  Emmelman  (1886)  108  Ind.  680,  58  Am.  Rep.  66. 

A  tresnasser  or  mere  licensee,  who  is  injured  by 
any  dangerous  machinery  or  contrivance  on  the 
land  or  premises  of  another,  cannot  recover  dam- 
ages unless  the  contrivance  is  such  that  the  owner 
may  not  lawfully  erect  or  use.  or  when  the  injury 
is  inflicted  willfully,  wantonly,  or  through  the 
gross  negligence  of  the  owner  or  occupier  of  the 
premises.  Galveston  Oil  Co.  v.  Morton  (1888)  70 
Tex.  400. 

Although  it  may  be  admitted  that  the  instru- 
ment in  question  is  calculated  to  do  grievous 
bodily  harm  to  human  beings,  still  where  it  does 
not  appear  to  have  been  set  with  that  intention* 
there  is  nothing  to  show  that  the  setting  of  it  by 
the  defendant  is  an  illegal  act.  Jordan  v.  Crump 
(1841)  8  Mees.  &  W.  782,  5  Jur.  Ilia 

II.  LUibleati  for  homicide. 

The  responsibility  of  the  defendant  is  in  many 
instances  viewed  in  the  Hght  of  a  crime,  and  he  is 
held  as  for  homicide,  no  matter  whether  the  tres- 
passer has  or  has  not  notice  of  the  danger. 

Viewed  in  this  light  the  question  of  the  intention 
of  the  property  owner  must  be  considered,  as  with- 
out the  intention  to  take  life  the  crime  cannot 
amount  to  murder  and  will  be  extenuated  and 
amount  to  no  more  than  manslaughter. 

The  measure  of  protection  to  property  is  de- 
clared with  certainty,  and  the  force  which  may  be 
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right  to  take  the  life  of  John  Erickson,— that 
the  killiDg  was  either  justifiable  or  excusable. 

1  Bishop,  Crim.  L.  7th  ed.  §  314. 

A  man  may  not  set  spring  guns  for  the  pro- 
lection  of  his  property  against  trespassers. 

Kerr,  Homicide,  §§  185,  186;  9  Am.  &  Eng. 
Encyclop.  Law.  pp.  586,  606;  StaU  v.  Patter- 
M>n,  45  Vt.  308,  12  Am.  Rep.  208;  Carroll  v. 
StaU,  23  Ala.  28,  58  Am.  Dec.  284. 

What  may  not  be  done  directly,  may  not  be 
done  by  means  of  a  spring  gun  and  indirectly. 

If  the  attempted  entry  of  deceased  into  the 
house  of  defendant  was  not  such  as  under  all 
the  circumstances  as  they  appeared  to  the  de- 
fendant acting  as  a  reasonably  prudent  man 
would  justify  the  injury  inflicted,  the  justifi- 


cation can  in  no  way  be  strengthened  by  the 
manner  of  its  infliction. 

Kerr,  Homicide,  §  186:  Simpson  y.  State,  59 
Ala.  1,  31  Am.  Rep.  9;  Johnson  v.  Patterson, 
14  Conn.  1,  35  Am.  Dec.  100. 

Necessity  alone  can  excuse  the  taking  of 
human  life. 

State  V.  Morgan,  25  N.  C.  186,  88  Am.  Dec. 
718;  StaU  v.  Patterson,  45  Vt  308,  12  Am. 
Rep.  207;  CarroU  v.  State,  23  Ala.  28,  58  Am. 
Dec.  284;  Brown  v.  State,  55  Ark.  593;  Noles 
V.  State,  26  Ala.  31,  62  Am.  Dec.  713;  People 
v.  Walsh,  43  Cal.  447. 

One  who  proposes  doine  an  unlawful  act, 
by  which  the  life  of  a  fellow  being  may  be 
taken,  cannot  excuse  himself  from  the  coose- 


^mployed  in  its  defense  is  defined,  and  the  secrecy 
of  the  treepaas  or  the  frequency  of  tbe  repetition 
does  not  enlarire  tbe  one  or  tbe  other.  The  secrecy 
and  frequency  of  the  trespass  will  not  Justify  tbe 
owner  in  concealing'  himself,  and  with  a  deadly 
weapon  taking  the  life  or  grievously  wounding  tbe 
trespasser  as  he  creeps  stealthily  to  commit  the  in- 
tended wrong,  and  there  is  no  difference  in  his  con- 
cealing his  person  and  weapon  and  inflicting  un- 
lawful violence,  and  contriving  and  settinflr  a  mute 
concealed  agency  or  instrumentality  which  will  in- 
flict the  same,  or  it  may  be  greater  violence  in  each 
case  the  Intention  being  the  same  and  it  is  to  ex- 
ceed the  degree  of  force  which  tbe  law  allows  to 
be  exerted.  Simpson  v.  State  (1877)  50  Ala.  1,  31 
Am.  Rep.  9. 

Tbe  setting  of  a  spring  gun  or  other  Uke  en- 
gine  may  be  harmless  if  of  his  own  wrong  tbe  tres- 
passer does  not  come  in  contact  with  it.  and  be 
may  lose  hie  right  to  recover  compensation  for  tbe 
injury  sustained,  yet  the  state  does  not  lose  the 
right  nor  is  its  duty  lessened  to  demand  retribu- 
tion for  its  broken  laws  and  the  unlawful  death  or 
wounding  one  of  its  citizens.    Ibid. 

It  is  criminal  homicide  to  set  spring  guns  or 
other  weapons  capable  of  doing  mischief  on  prem- 
ises so  as  to  cause  death.    IMd. 

Yet  it  is  culpable  only  because  of  the  intent 
with  which  it  is  done.    Ibid, 

As  in  order  to  support  a  conviction  for  assault 
with  intent  to  murder,  a  specific  felonious  intent 
must  be  proved.    ll>id. 

For  an  intention  to  kill  cannot  be  implied  from 
general  conduct,  or  as  a  matter  of  law,  but  must 
be  proved  as  a  matter  of  fact  and  its  existence 
must  be  determined  by  the  facts  and  circumstance* 
in  evidence.    Ibid. 

Tbe  question  whether  the  gun  set  with  tbe  in- 
tent to  kill  a  particular  person  who  was  injured 
by  it  was  not  an  attempt  to  murder,  committed 
by  means  not  amounting  to  an  assault  and  in- 
dictable under  another  clause  of  the  Alabama 
«tatute,  was  a  question  not  presented  by  tbe  rec- 
ord.   IMd. 

By  the  strict  letter  of  the  common  law  a  man 
may  not  take  life  In  defense  of  property  in  a  shop, 
find  therefore  may  not  justify  a  homicide  com- 
mitted by  placing  spring  guns  therein.  State  v. 
Moore  (1883)  31  Conn.  479,  88  Am.  Dec.  159. 

It  is  well  settled  that  a  bare  trespass  against  the 
property  of  another,  not  his  dwelling,  is  not  a  suffi- 
cient provocation  to  warrant  the  owner  in  using  a 
deadly  weapon  In  its  defense,  and  if  he  uses  such 
a  weapon  and  kills  the  trespasser,  it  is  murder,  and 
this  though  the  killing  was  actually  necessary  to 
prevent  the  trespass.  State  v.  Vance  (1884)  17 
Iowa.  138,  141. 

A  mere  trespass  against  property  other  than  a 
dwelling  is  not  a  sufficient  justification  to  author- 
ize the  use  of  a  deadly  weapon  by  tbe  owner  in  its 
defense,  and  If  death  results  in  such  a  case  it  is 
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murder,  though  the  kiUing  be  actually  necessary 
to  prevent  the  trespass.  Hooker  v.  Miller  (1873)  37 
Iowa,  618,  18  Am.  Rep.  18,  citing  State  v.  Vance, 
supra. 

The  rule  is  l)ased  upon  tbe  consideration  that  an 
act  of  violence  done  to  prevent  trespass  which 
causes  death  is  beyond  tbe  provocation  and  the 
perpetrator  is  guilty  of  murder.  Hooker  v.  Miller, 
supra. 

It  is  based,  not  on  the  light  in  which  tbe  law  re- 
gards the  act  and  tbe  punishment  provided  for; 
and  tbe  criminality  of  tbe  act  or  the  terpitude  of 
the  trespasser  is  not  tbe  foundation  thereof,  but  it 
is  based  upon  the  limitation  which  the  law  imposes 
upon  the  right  of  tbe  owner  of  property  in  render- 
ing it  protection.    Hooker  v.  Miller,  fiupra. 

And  is  supported  upon  tbe  consideration  that  tbe 
protection  of  one's  property  will  not  justify  the 
resort  to  means  that  are  destructive  to  tbe  prop- 
erty of  another,  when  not  demanded  by  necessity 
or  the  nature  of  tbe  rights  of  property  concerned, 
and  humanity  requires  the  extention  of  the  rule  to 
the  person  of  tbe  trespasser.    lb(d. 

If  a  man  deliberately  kills  another  to  prevent  a 
mere  trespass  on  bis  property,  whether  that  tres- 
pass could  or  could  not  be  otherwise  prevented,  he 
is  guilty  of  murder.  State  v .  Morgan  (1843)  25  N. 
C.  186, 193, 38  Am.  Dec.  714. 

The  principles  established  \n  State  v.  Morgan, 
supra,  were  followed  by  the  court  m  State  v.  Mc- 
Donald (1866)  49  N.  C.  19,  and  State  v.  Brandon  (1862) 
53  N.  C.  487. 

If  the  intention  was  not  to  take  life  but  merely 
to  chastise  tbe  trespasser,  and  to  deter  tbe  offender 
from  repeating  tbe  same,  tbe  offense  may  be  ex- 
tenuated and  no  more  than  manslaughter:  the  law 
so  far  recognizing  the  adequacy  of  the  provoca- 
tion arising  trom  the  trespass.  State  v.  Vance  (1864) 
17  Iowa,  188, 141.  To  tbe  same  effect ,  Claxton  v. 
State  (1840)  2  Humph.  181:  McCoy  v.  State  (1848)  8 
Ark.  451;  Ck)m.  v.  Drew  (1808)  4  Mass.  891;  Ookely  v. 
State  (18(y7)  4  Iowa,  477;  State  v.  SheUedy  (1860)  8 
Iowa,  477. 

So  if  the  act  was  done  in  the  heat  of  passion. 
Hooker  v.  Miller  (1873)  37  Iowa,  613,  18  Am.  Rep. 
18. 

Where  spring  guns  or  other  weapons  calcu- 
lated to  do  mischief  are  placed  upon  premises  with 
tbe  general  intention  to  kill  trespassers,  and  one  is 
injured  thereby,  tbe  owner  of  such  premises  can- 
not be  convicted  of  assault  with  intent  to  murder, 
there  being  no  intention  to  kill  such  particular 
person.  Simpson  v.  State  (1877)  59  Ala.  1,  81  Am. 
Rep.l. 

While,  because  of  the  unlawful  intent  with  which 
tbe  gun  is  set  the  owner  is  made  criminally  liable 
for  the  consequences  he  contemplates,  it  is  not  bis 
violence,  except  by  implication  of  law  which  pro- 
duces tbe  injury,  and  it  is  not  an  assault  which  con- 
nected with  an  intent  to  murder  is  punishable  un- 
der the  Alabama  statute.    Ibid. 
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qneDces  thereof  by  giving  notice  of  bis'evil  Id- 
teDtioD.  or  of  the  danger  wbicb  be  bimself 
bas  created,  and  this  is  true  although  the  per- 
son killed  thereby  may  have  received  the  no- 
tice and  was  a  trespasser  at  the  time  of  the  in- 
jury. 

Johnson  V.  PfttUrsop,  14  Conn.  1,  35  Am. 
Dec.  100;  CarroU  v.  Slate,  88  Ala.  28.  58  Am. 
Dec.  282. 

Carelessness  is  criminal,  and,  within  limits, 
supplies  the  place  of  the  direct  criminal  in- 
tent. 

1  Bishop,  Crim.  L.  7th  ed.  §  818;  9  Am.  & 
Eng.  Encyclop.  Law,  p.  588;  State  v.HardieA'J 
Iowa.  647,  29  Am.  Rep.  496;  State  v.  Emerp, 
78  Mo. 77,  47  Am.  Rep.  92;  2  Hill's  Code,  §  1185. 


Hoyt*  Ch, «/.,  delivered  the  opinion  of  the 
court: 

Defendant  was  convicted  of  the  crime  of 
murder  in  the  second  degree,  and  from  the 
judgment  and  sentence  imposed  thereunder 
prosecutes  this  appeal.  The  circumstances 
connected  with  the  homicide  were  substan- 
tially as  follows:  Defendant  and  one  Walter 
Pixley,  a  boy  seventeen  years  of  age,  occu- 
pied a  cabin  together.  The  cabin  belonged 
to  the  defendant,  but  the  land  upon  which  it 
was  situated  was  the  property  of  the  Bel  ling - 
ham  Bay  Improvement  Company.  The  cabin 
was  a  small  building,  about  ten  by  fourteen 
feet  in  dimensions,  constructed  of  boards  one 
inch  in  thickness,  placed  up  and  down,  and 


III.  When  considered  a«  a  nuisance. 

The  settlDfT  of  spring  ruds.  traps,  and  other  dan- 
fireroue  instruments  may  amount  to  a  public  nui- 
sance and  us  such  be  indictable  or  the  person  so  set- 
ting them  may  be  liable  in  an  action  of  damages. 

If  dangerous  to  tbe  public  it  Is  indictable  as  a 
nuisance.  Simpson  v.  State  (1917)  60  Ala.  1, 31  Am. 
Rep.  9;  State  v.  Moore  (1868)  31  Coun.  479.  88  Am. 
Dec.lfi9. 

When  placed  so  as  to  be  actually  dangerous  to  tbe 
public  who  have  occasion  to  pass  the  highway. 
State  V.  Moore,  supra. 

And  the  person  setting  them  may  be  indicted  and 
be  liable  to  an  action  at  tbe  suit  of  tbe  party  in- 
jured. Hewison  v.  New  Haven  (18tf7)  84  Ck>nn.  IBB, 
141,  91  Am.  Dec.  718. 

It  must,  however,  be  shown  that  the  nuisance  to 
the  public  is  of  a  real  and  su  bstan tial  nat u  re.  State 
V.  Moore,  supra. 

But  unless  tb^  public  safety  is  thereby  endan- 
gered it  is  not  indictable.  Simpson  v.  State  and 
State  V.  Moore,  ntprcu 

Placing  a  loaded  gun  so  as  to  range  over  a  high- 
way, cooked  and  with  strings  attached  to  tbe  trig- 
ger so  that  it  may  toe  discharged  b^  a  cat  or  a  rat, 
or  any  other  object  coming  in  contact  wit b  the 
siring,  and  sufficiently  near  and  unprotected  to  in- 
flict injury  if  any  one  should  then  be  within  its 
range  upon  tbe  highway,  creates  a  real  and  sub- 
stantial danger  to  wbicb  paseengers  on  a  highway 
should  not  be  subjected.    State  v.  Moore,  supra. 

In  State  v.  Moore,  supra,  information  was  laid 
for  nuisance  consisting  in  the  placing  by  defendant 
of  spring  guns  in  his  shop  for  protection  against 
burglars,  so  situated  as  to  endanger  persons  pass- 
ing on  the  adjacent  highway.  The  court  held  that 
the  mere  act  of  setting  spring  guns  on  his  own 
premises  by  the  defendant  could  not  be  held  un- 
lawful in  itself,  although  the  defendant  might  be 
responsible  for  an  injury  occasioned  thereby  to  in- 
dividuals and  be  indictable  for  the  erection  of  a 
nuisance,  if  the  public  were  subjected  to  any  dan- 
ger and  consequent  annoyance. 

In  that  case  it  was  found  that  scattering  shot 
might  pass  t)ecween  the  cracks  in  the  boarded  walls 
of  the  defendant's  shop  which  were  one  thickness 
of  boarding,  but  it  was  not  found  that  they  would 
pass  through  with  sufficient  force  to  Inflict  injury, 
or  even  to  cross  the  intervening  space  between  the 
shop  and  the  highway,  and  the  court  therefore  held 
that  it  was  not  sufficiently  found  that  the  appre- 
hended danger  to  the  public  was  real  and  suttstan- 
tial.  and  therefore  gave  Judgment  for  the  defend- 
ant. 

In  Townsend  v.  Wathen  (1806)  9  East,  277,  it  was 
held  that  if  a  man  places  a  dangerous  trap  baited 
with  flesh  in  his  own  ground,  so  near  to  the  high- 
way or  to  the  premises  of  another  that  dogs  pass- 
ing along  tbe  highway  or  kept  in  his  neighbor's 
premises  will  probably  be  attracted  by  their  in- 
stinct mto  tbe  traps,  and  in  consequence  of  such 
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act  his  neighbor's  dog  is  so  attracted  and  Injured 
thereby,  an  action  on  the  case  lies.  The  court  stated 
that  every  man  must  be  taken  to  contemplate 
the  probable  consequences  of  the  act  he  does,  and 
therefore  when  the  defendant  caused  the  traps 
scented  with  the  strongest  meats  to  be  placed  so 
near  to  the  plaintiff's  house  as  to  influence  the  in- 
stinct of  those  animals  and  draw  them  irresistibly 
to  their  destruction,  he  must  be  considered  as  con- 
templating this  probable  consequence  of  his  act. 

IV.  The  property  owner^B  or  the  trespasser's  act. 

In  some  cases  the  injury  has  been  considered  as 
the  act  of  the  person  committing  the  trespass  or 
other  wrong.  This  is  noticeably  so  in  the  Bnglish 
decisions  upon  the  question  but  the  courts  here 
mostly  bold  the  contrary  doctrine. 

Thus  in  Qray  V.  Combs  (1832)  7  J.  J.  Marsh.  478,  23 
Am.  Dec.  431.  the  act  was  considered  as  that  of  tbe 
slave,  the  time  and  circumstances  constituting  and 
coming  of  necessity  and  legitimately  from  the 
means  resorted  to. 

And  especially  is  this  so  where  the  trespasser  has 
notice  of  the  impending  danger.  Dott  v.  Wilkes 
(1820)  2  Bam.  ft  Aid.  804. 

Resistance  by  force  to  the  setting  of  It.  by  an  in- 
dividual (if  not  dangerous  to  the  public)  the  law 
will  not  sanction  though  he  may  apprehend  Injury 
to  him  is  intended  if  he  trespass  on  the  premises,  the 
injury  existing  only  in  the  menace  and  being  con- 
ditional, his  own  act  intervening  and  putting  in  mo- 
tion the  force  from  which  the  injury  will  proceed. 
Simpson  v.  State  (1877)  59  Ala.  1.  81  Am.  Rep.  12. 

The  doctrine  of  contributory  negligence  has, 
however,  been  held  not  applicable  to  the  case. 
Hooker  v.  Miller  (1873)  37  Iowa,  618, 18  .\m.  Rep.  18. 

The  court  In  Johnson  v.  Patterson  (1840)  14  Conn. 
1,  35  Am.  Dec.  103,  considered  that  the  argument  as 
used  by  the  Judges  m  the  English  oases,  that  the 
trespasser  incurs  the  evil  which  he  suffers  by  enter- 
ing or  permitting  his  creatures  to  enter  on  an- 
other's land  with  full  knowledge  of  the  impending 
injury,  and  must  attribute  tbe  consequence  to  his 
own  voluntary  act,  and  that  if  death  ensues  it  is 
his  own  procurement,  would,  if  sound,  supercede 
the  necessity  of  complicated  codes  of  criminal  law. 
and  would  allow  the  punishment  of  death  for 
every  offense,  even  for  a  traspass  and  witnout  the 
interposition  of  an  intelligent  Jury. 

In  the  Connecticut  case,  the  act  of  firing  off  the 
gun  was  not  considered  the  agency  of  the  trespas- 
ser, the  act  of  discharging  the  gun  being  looked 
upon  as  accidental  and  against  his  will.  Although 
he  knew  that  by  his  own  act  he  was  exposing  him. 
self  to  death,  yet  he  must  be  considered  as  mean- 
ing to  a  void  that  catastrophe  if  possible.  Johnson 
V.  Patterson,  supra. 

V.  The  question  of  notice, 
Tbe  question  whether  or  not  the  defendant  bas 
ertven  notice  of  the  impending  danger  has  been 
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battened  with  shingles.  There  was  one  door 
and  a  single  window.  The  lock  on  the  door 
fitted  80  loosely  that  the  door  could  be  pushed 
open  with  little  force  without  unlocking  it. 
About  December  8,  1893,  defendant  and  Pix- 
ley  went  into  the  mountains  for  a  hunting 
trip,  intending  to  be  gone  most  of  the  winter. 
On  the  morning  they  left,  defendant  placed 
a  sprint  gun  inside  the  cabin.  It  was  loaded 
with  a  double  charge  of  powder  and  shot,  and 
in  addition  thereto  a  loaded  Winchester  rifle 
45-90  cartridge  was  placed  therein,  on  top  of 
the  shot  and  powder.  It  was  aimed  directly 
at  the  casing  of  the  door,  in  such  a  way  that 
a  person  of  ordinary  height  standing  in  front 
of  the  door,  and  placing  his  hand  on  the 


knob,  would,  upon  pushing  the  door  open  a 
few  inches,  receive  the  entire  charge  in 
his  body.  The  window  and  door  were 
then  nailed  up,  the  door  being  first  locked 
with  the  insecure  lock  above  referred  to. 
The  boards  were  placed  up  and  down  over 
the  door,  and  fastened  by  nails  driven 
through  a  one- inch  board.  Before  the  cabin 
waa  so  fastened  up,  some  of  the  best  of  its 
contents  were  removed  to  the  house  of  a 
neiehbor,  and  those  remaining  were  of  but 
little  value.  On  the  day  of  the  homicide, 
and  the  preceding  day,  deceased,  with  three 
companions,  had  made  several  trips  to  a  con- 
struction campa  little  further  from  the  busi- 
ness part  of  Whatcom  than  this  cabin,   for 


made  a  special  element  in  the  EaRlfsb  cases  in  con- 
sklerlDff  the  plaintiff^s  riflrbt  to  recover,  the  courts 
in  that  jurisdiction  boldioff  tbat  If  due  notice  has 
beeD  ffiveo  and  the  plaintiff  in  defiance  tbereof  has 
placed  himself  in  peril  tbe  consequences  must  be 
taken  to  be  tbe  result  of  his  own  act  and  tberefore 
he  oannot  recover.  Tbis  doctrine  has  to  some  ex- 
tent been  followed  or  approved  of  by  tbe  courts  in 
some  of  our  own  Jurisdictions. 

If  tbe  defendant  were  present  himself  at  tbe 
time  of  such  trespass,  be  could  not  have  used  tbe 
deadly  weapon  nor  have  inflicted  any  wound,  but 
when  absent  be  has  a  right  to  resort  to  seirere 
measures,  and  althoug'b  it  is  a  maxim  of  tbe  law 
that  a  man  oannot  do  tbat  indirectly  wbich  be  can- 
not do  directly,  yet  such  maxim  is  not  applicable  to 
the  case  of  a  plaintiff  wbo  bas  express  notice  and 
wron«rfully  enters,  tbe  act  of  tlrinfr  off  tbe  gun, 
wbicb  is  tbe  cause  of  tbe  injury,  being  considered 
his  act  and  not  tbe  act  of  tbe  person  wbo  placed 
the  irun  there.    Ilott  v.  W  likes  ( 188D)  8  Bam.  ft  Aid. 

aoL 

Although  it  may  be  lawful  to  put  such  instru- 
ments on  a  man>  own  ground,  yet  as  they  are  cal- 
culated to  produce  irreat  bodily  Injury  to  Innocent 
persons  many  trespasses  being  comparatively  in- 
nocent it  is  necessary  to  give  as  much  notice  to  tbe 
public  as  possible,  so  as  to  put  people  on  their 
ffuard  against  the  danger.  Bird  v.  Holbrook  a828) 
4  Bing.  628, 1  Moore  &  P.  007;  Ilott  v.  Wilkes,  aupra. 

For  he  wbo  sets  spring  guns  without  giving  no- 
tice is  guilty  of  an  inhuman  act,  and  If  injurious 
consequences  ensue  Is  liable  to  yield  redress  to  tbe 
sufferer.    Bird  v.  Holbrook,  supra. 

Tbe  common  understanding  of  mankind  showing 
that  notice  ought  to  be  given  when  these  means  of 
protection  are  resorted  to.    fbid. 

Where  the  plaintiff  with  notice  of  tbe  danger 
gathered  nuts  on  the  defendant's  woodland  upon 
which  nine  or  ten  spring  guns  were  concealed,  and 
was  wounded  thereby,  tbe  court  held  tbe  defend- 
ant's conduct  Justifiable.  Ilott  v.  Wilkes  <1880)  8 
Bam.  &  Aid.  804. 

In  Jordin  v.  Crump  (1841>  8  Mees.  &  W.  78S,  5  Jur. 
1113,  the  declaration  alleged  tbat  the  defendant 
wrongfully  and  unlawfully  set  and  concealed  a 
dog  spear,  an  engine  calculated  to  do  grievous 
bodily  harm  as  well  to  tbe  leading  subjects  of  tbe 
queen  as  to  their  dogs,  among  the  bushes  near  tbe 
footpath,  by  means  whereof  tbe  plaintiff's  sheep 
dog,  which  was  passing  along  tbe  footpath  with 
tbe  plaintiff  when  a  rabbit  crossed  tbe  path 
which  rabbit  tbe  dog  pursued  against  tbe  will  of 
the  plaintiff,  when  In  pursuit  was  struck  and 
grievously  maimed  and  wounded  by  one  of  such 
spears  and  rendered  of  little  value  to  tbe  plaintiff. 
Tbe  defendant  pleaded  tbat  the  said  instrument  or 
engine  was  so  set  and  concealed  for  tbe  purpose  of 
preserving  bis  game,  and  for  tbe  purpose  of  dlfl- 
abltng  and  killing  dogs  in  pursuit  tbereof,  further 
verifying  his  action  on  the  ground  of  notice.  Tbe 
2»  L.  R  A. 


court  held  tbe  defense  good  even  without  tbe  al- 
legation of  notice. 

Tbe  case  of  Jordin  v.  Crump,  supra,  was  distin- 
guished from  tbat  of  Deane  v.  Clayton  (1817j  7 
Taunt.  488,  2  Marsh.  577,  IJ.  R  Moore,  SOB,  upon  tbe 
ground  that  in  tbe  former  case  tbe  plaintiff  had 
express  notice  tbat  tbe  dog  spears  were  set  in  tbe 
wood,  but  the  court  stated  tbat  even  tbougb  there 
was  such  a  distinction,  yet  in  the  absence  of  notice 
tbe  court^s  deepen  would  still  be  in  favor  of  the 
defendant,  on  tbe  ground  that  the  setting  of  such 
spears  was  a  lawful  act  and  the  accident  occasioned 
by  them  was  the  act  of  tbe  dog  and  not  of  tbe  de- 
fendant, ^nd  that  the  plaintiff  was  bound  to  keep 
his  dog  on  tbe  footpath. 

In  Deane  v.  Clayton,  mipra^  tbe  owner  of  a  wood 
which  was  not  divided  from  adjoining  property 
except  by  a  low  bank  and  a  shaUow  ditch,  not  suf- 
ficient to  prevent  dogs  passing  from  crossing,  for 
the  purpose  of  preventing  hares  in  bis  woods  from 
being  killed  by  dogs  and  foxes,  kept  iron  spikes 
screwed  into  trees  so  placed  tbat  each  end  would 
point  along  tbe  course  of  a  bare  path  and  at  such 
a  height  as  to  allow  a  bare  to  pass  under  It  with- 
out injury,  but  to  wound  and  kill  a  dog  tbat  might 
happen  to  run  against  one,  tbe  spikes  being  in 
their  nature  and  positions  adapted  to  effect  that 
purpose.  None  of  the  spikes  were  less  than  fifty 
yards  distant  from  the  footpath,  some  being  one 
hundred  and  fifty  or  one  hundred  and  sixty  yards 
distant.  Notice  was  painted  on  boards  on  tbe  out- 
side of  some  parts  of  the  wood,  that  steel  traps, 
spring  guns,  and  dog  spears  were  set  for  vermin. 
Tbe  plaintiff  with  tbe  permission  of  the  owner  of 
tbe  adjoining  wood  was  hunting  with  a  valuable 
pointer,  which,- when  pursuing  a  hare  wbicb  ran 
over  tbe  bank  and  ditch  in  the  defendant's  wood, 
ran  against  a  spike  and  was  killed.  Tbe  court  were 
equally  divided  in  opinion  as  to  the  liability  of  tbe 
defendant  for  damages  for  loss  of  the  dog. 

Where  such  means  are  used,  the  nature  and  value 
of  tbe  property  sought  to  be  protected  must  be 
such  as  to  Justify  the  proceeding,  and  full  notice 
of  tbe  mischief  to  be  encountered  must  be  given 
and  the  principles  of  humanity  must  not  be  vio- 
lated.  otherwise  tbe  owner  will  be  subjected  to 
damages  for  the  injury  sustained.  Loomis  v. 
Terry  a887)  17  Wend.  496, 81  Am.  Deo.  806. 

With  regard  to  the  question  whether  notice  to 
tbe  trespasser  of  tbe  dangerous  contrivances  laid 
for  the  protection  of  tbe  property  would  relieve 
tbe  owner  of  liability  for  injuries  received  thereby, 
the  court  in  Hooker  v.  Miller  (1873)  37  Iowa,  613, 18 
Am.  Rep.  18,  did  not  determine,  as  tbe  facts  did  not 
Involve  that  question  and  no  such  defenpe  was 
raised,  but  the  court  intimated  that  tbe  authorltieH 
recognized  such  a  rule. 

In  this  case  tbe  defendant  was  tbe  owner  of  a 
vineyard  and  placed  a  spring  gun  there  for  the 
protection  of  bis  fruit,  so  arranged  tbat  it  would 
be  discharged  in  the  direction  of  one  entering  his 
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the  purpose  of  securioj^  work  upon  a  road  in 
process  of  construction.  On  the  morning 
of  the  day  of  the  homicide  they  took  their 
blankets  and  started  for  said  camp,  but,  not 
having  completed  arrangement?  for  getting 
work,  they  thought  best  not  to  carry  their 
blankets  all  of  the  way,  and  left  them  in 
a  tree  or  stump  a  short  distance  from  this 
cabin.  After  arriving  at  the  camp  they  found 
it  would  be  necessary  to  return  to  town  to 
find  the  man  they  wished  to  see.  Having 
done  so,  they  found  this  man,  and  completed 
arrangements  under  which  they  were  to  go 
to  work,  on  the  road.  Thereafter  two  of 
them,  deceased  and  one  Nels  Anderson,  after 
purchasing  a  loaf  of  bread  and  some  bologna 


sausage,  upon  which  to  make  a  supper, 
started  to  walk  to  camp.  It  was  then  dark, 
the  road  was  rough  and  muddy,  and  it  was 
raining.  When  they  came  near  the  cabin, 
which  they  bad  passed  before,  and  which  was 
boarded  up,  and'  apparently  unoccupied,  the 
deceased  stated  that  he  did  not  think  anybody 
had  lived  in  it  for  a  long  while ;  that  he 
would  see  if  they  could  not  get  in,  and,  if 
they  could,  they  had  better  get  their  blank- 
ets, and  sleep  there,  instead  of  going  on  to 
camp.  In  attempting  to  make  an  entrance 
through  the  door,  secured  as  before  stated, 
the  spring  gun  was  discharged,  and  the  entire 
charge  penetrated  the  casing  of  the  door,  and 
passed  entirely  through  the  body  of  the  de- 


premiaes,  and  gave  no  notice  whatever  that  he  had 
eo  arranged  a  gun  or  of  his  intention  to  do  so. 

The  court  instructed  the  jury  in  this  case  that  if 
the  defendant  had  set  the  gun  in  such  a  way  as  to 
destroy  life,  or  do  great  bodily  harm,  of  which 
plaintiff  had  no  knowledge,  and  the  plaintiff.  In 
entering  the  premises  for  the  purpose  of  tak- 
ing grapes  without  defendant's  permission,  was 
wounded  by  means  of  the  gun,  be  was  entitled  to 
recover;  that  the  act  of  the  plaintiff  m  that  case 
was  but  a  misdemeanor  and  would  not  justify  its 
resistence  by  means  that  would  take  life  or  do 
great  bodily  harm;  that  the  defendant  had  no  right 
to  use  a  spring  gun  for  his  proteotion^against  a 
mere  trespasser  without  notice  to  him,  and  the  de- 
fendant's liability  on  account  of  the  wound  caused 
by  the  spring  gun  was  the  same  as  though  he  had 
discharged  it  with  his  own  hands. 

In  Bird  v.  Holbrook  (1828)  4  BIng.  028, 1  Moore  ft 
P.  607,  the  ^action  was  upon  the  case  for  shooting 
plaintiff  with  a  spring  gun  which  the  defendant 
had  set  for  the  protection  of  his  property,  some  of 
which  had  been  stolen,  the  gun  being  set  without 
notice  in  a  garden  walled  around,  the  plaintiff 
climbing  over  the  walls  in  pursuit  of  a  stray  fowl, 
and  the  court  held  the  defendant  liable  in  dam- 
ages. 

That  'case  was  distinguished  by  the  court  from 
that  of  nott  v.  Wilkes  (1820)  8  Bam.  A  Aid.  804, 
in  that  the  def«)ndant  placed  his  gun  for  the  ex- 
press purpose  of  doing  injury,  his  intention  being 
shown  by  the  fact  that  when  called  upon  to  give 
notice  he  said,  ''if  I  give  notice  I  shall  not  catch 
him,"  his  intention  being  that  the  gun  should  be 
discharged  and  that  the  contents  should  be  lodged 
in  the  body  of  his  victim  if  he  could  not  be  caught 
in  any  other  way,  and  on  these  grounds  the  court 
held  the  action  clearly  maintainable,  particularly 
upon  the  latter  ground.    Bird  v.  Holbrook,  mipra. 

VI.  Act  held  legal. 

In  some  few  instances  the  act  of  setting  spring 
guns  and  traps  upon  ones  own  property  has  been 
held  lawful  even  by  our  own  courts,  where  the  de- 
fendant could  not  otherwise  protect  his  property, 
the  right  to  defend  it  t)eing  looked  upon  as  a 
necessity  to  individual  security  and  as  not  incom- 
patible with  the  public  good,  the  right  being  one 
emphatically  brought  by  the  individual  into  so- 
ciety and  not  derived  from  it,  and  one  that  the 
owner  is  not  deprived  of  where  the  obstinate  in- 
justice of  the  trespasser  would  deprive  him  thereof, 
the  act  being  considered  as  that  of  the  trespasser, 
the  party  contemplating  the  injury  giving  the 
owner  an  indefinite  right  over  his  person  or  aright 
to  make  use  of  such  means  to  prevent  the  injury 
as  his  behavior  and  the  owner*s  situation  make 
necessary.   Thus— 

The  law  of  nature  allows  us  to  defend  our  persons 
or  property,  and  such  a  general  allowance  implies 
that  no  particular  means  of  defense  are  prescribed 
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to  us,  whatever  means  are  necessary  must  be  law- 
ful because  it  would  be  absurd  to  suppose  that  the 
law  of  nature  allows  us  defense  and  yet  forbids  us 
at  the  same  time  to  do  whatever  is  necessary  for 
this  purpose.  It  therefore  follows  that  he  who  at- 
tempts to  injure  us  gives  us  an  Indefinite  right 
over  his  person,  or  a  right  to  make  use  of  such 
means  to  prevent  the  injury  as  his  behavior  and 
and  our  situation  make  necessary.  Gray  v.  Ckimbs 
(1832)  7  J.  J.  Marsh.  478,  28  Am.  Deo.  431,  quoting 
Rutherford's  Institutions. 

8o  It  is  said  the  right  of  defense.  Its  possession 
and  exercise,  are  necessary  to  individual  security, 
and  are  not  incompatible  with  the  public  good. 
Society  may  curtail  this  right  and  restrain  Its  ex- 
ercise in  many  important  particulars,  yet  it  is  em- 
phatically a  right  brought  by  the  individual  with 
him  into  society  and  not  derived  from  it,  and  he 
there  retains  the  plenary  right  except  so  far  as  It 
has  been  restrained  by  the  laws  of  society.  Gray 
V.  Ck)mb8,  Buprcu 

The  right  of  defending  goods  is  an  Indefinite  one, 
and  one  is  not  naturally  debarred  from  proceed- 
ing to  extremities  in  their  defense,  where  the  ob- 
stinate injustice  of  those  who  would  deprive  us  of 
them  renders  this  necessary.  Gray  v.  Combs,  supra^ 
quoting  Rutherford^s  Institutions. 

It  is  lawful  for  a  person  having  valuable  prop- 
erty in  a  warehouse  secured  by  locks  and  doors,  as 
additional  security  in  the  night-time,  to  erect  a 
spring  gun  explodable  only  upon  entering  the 
premises.    Gray  v.  Ck)mb8,  supra. 

The  person  setting  a  spring  gun  in  a  warehouse 
for  its  defense  in  the  night-time  is  not  responsible 
to  the  owner  of  a  slave  for  the  death  of  suoh  slave, 
who  is  killed  by  such  gun  when  breaking  and  Al- 
tering such  warehouse  in  the  night-time  to  steaL 
Ibid, 

In  the  above  case  the  court  deemed  the  defense 
used  by  the  defendant  in  the  protection  of  his 
premises  lawful,  and  the  calamity  which  pursued 
ascribable  to  the  slaveys  own  act,  the  time  and  cir- 
cumstances constituting  and  coming  of  necessity 
and  legitimately  from  the  means  resorted  to. 

In  McClelland  v.  Kay  (1863)  14  B.  Mon.  108, 107,  the 
court  construed  the  opinion  In  the  preceding  case 
as  authority  for  the  right  of  defense  of  property 
against  depredations  to  the  extent  of  justifying 
one  in  shooting  a  slave  when  in  the  act  of  stealing. 

So  in  King  v.  Kline  (1847)  6  Pa.  318.where  plaintiff 
brought  trespass  to  recover  damages  for  the  killing 
of  his  dog  by  the  defendant,  who  had  set  an  iron  trap 
for  the  dog  upon  his  premises  and  shot  him  when 
caught  therein,  the  court  held  the  defendant 
had  a  right  to  protect  and  preserve  the  conven- 
ient use  of  his  property  against  the  plaintUTs  dog, 
and  if  he  could  not  otherwise  protect  it  he  was 
justified  in  killing  the  dog  when  caught  on  his 
premises  in  the  act  of  destruction. 

In  Gray  v.  Combs,  supra,  the  court  looked  upon 
the  doctrine  as  laid  down  by  Sir  William  Black- 
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<;eased»  killing  him  instantly.  There  is  some 
testimony  as  to  statements  made  by  the  de- 
fendant tending  to  show  what  his  intentions 
were  in  setting  the  spring  gun.  Such  testi- 
mony is  more  or  less  conflicting,  and  the 
determination  of  what  was  proved  thereby 
WHS  properly  left  to  the  juiy ;  and  to  our 
minds  it  appears,  from  a  fair  preponderance 
of  such  testimony,  that  the  statements  made 
by  the  defendant  were  not  such  as  would  have 
been  likely  to  have  been  made  by  one  who 
had  no  other  motive  than  to  protect  his  cabin 
and  the  property  therein  by  such  means  as 
could  be  made  use  of  without  wanton  dis- 
regard for  the  lives  of  his  fellow  men.  But 
whether  or  not  this  was  so  is,  in  our  opin- 
ion, immaterial  in  the  determination  of  the 
questions  presented  on  this  appeal.  There 
-was  also  testimony  tending  to  show  that. 


after  the  door  had  been  nailed  up,  a  placard 
bearing  the  word  **  danger"  was  posted  on  the 
outside  of  the  boards  nailed  over  the  door. 
But  whether  or  not  this  was  so  is  also  im- 
material. 

The  principal  contention  of  the  defendant 
was  that  in  setting  the  gun  as  above  stated 
he  only  did  what  he  bad  an  absolute  right 
to  do,  and  he  asked  the  court  so  to  instruct 
the  jury,  and  now  assigns  as  error  its  refusal 
so  to  do,  which  assignment  of  error,  if  sus- 
tained, will  result  in  the  reversal  of  the  judg- 
ment and  sentence,  and  the  discharge  of  the 
defendant.  If  the  question  as  to  what  the 
defendant  had  a  right  to  do  by  way  of  pro- 
viding for  the  defense  of  the  cabin  and  prop- 
erty contained  therein  were  one  of  law,  un- 
mixed with  anv  question  of  fact,  there  might 
be  force  in  this  claim ;  but,  in  our  opinion, 


«tone  in  Volume  4  of  his  Cotpmentaries,  paKe  181, 
to  the  effect  that  the  law  will  not  **  suffer  any 
crime  to  be  prevented  by  death  unless  the  same,  if 
committed,  would  be  punished  by  death,"  as  in- 
correct, stating  that  in  most  civilized  countries  the 
authorized  extent  of  resistanc*)  in  the  necessary 
defense  of  the  person  or  property  afrainst  the  per- 
petrator of  crimes  must  greatly  exceed  the  amount 
of  punishment  prescribed  by  the  law  for  their 
perpetration. 

vn.    English  casea. 

In  Jay  v.  Whitfield  (1807)  3  Bam.  &  Aid.  806, 4  Binfir. 
644.  the  plaintiff  having  entered  on  the  defendant's 
premises  for  the  purpose  of  cutting  a  stick,  was 
shot  by  a  spring  gua  and  damages  were  allowed  for 
the  injuries  thus  inflicted. 

In  Bird  v.  Holbrook  (1828)  4  Bing.  eS8,  1  Moore  & 
P.  007,  the  court  looked  upon  the  plaintiff  as  a  mere 
trespasser,  and  as  the  defendant  would  not  be  au- 
tbrrriied  in  taking  him  into  custody,  he  could  not 
do  indirectly  that  which  he  was  forbidden  to  do  di- 
rectly. 

In  Evans  v.  Lisle  (1886)  7  Car.  &  P.  562,  the  action 
was  brought  for  placing  lighted  brimstone  in  a 
church  tower  whereby  the  plaintiff,  who  with  oth- 
ers was  ringing  the  t>ells,  was  annoyed  by  the  fumes, 
the  defendant  pleading  the  general  issue  and  that 
the  plaintiff  was  wrongfuUy  in  such  tower  creat* 
ing  a  disturbance,  and  that  the  brimstone  was  so 
placed  there  by  the  directions  of  the  rector  for  the 
purpose  of  oausinir  the  defendant  to  depart  there- 
from, after  a  request  and  refusal  on  the  plain tiflTs 
part^  The  court  held  that  in  order  to  support  such 
special  plea  a  request  to  depart  must  t>e  shown, 
and  also  the  authority  of  the  rector  to  place  the 
brimstone,  and  further  that  in  order  to  entitle  the 
plaintiff  to  a  verdict  on  the  genera  I  issue,  the  Jury 
must  be  satisfied  that  some  substantial  damage 
from  the  fumes  had  been  sustained  by  the  plain- 
tiff. 

The  setting  of  dog  spears  is  not  in  itself  an  ille- 
gal act,  nor  is  it  rendered  such  by  the  Statute  7  & 
8  (Jeo.  IV.,  chap.  18,  which  prohibits  the  setting  or 
placing  of  man  traps,  or  other  engines  calculated 
to  destroy  human  life  or  inflict  grievous  bodily 
barm,  with  intent  that  or  whereby  the  same  may 
destroy  human  life  or  inflict  grievous  bodily  harm. 
Jordln  V.  Crump  (1K41)  8  Mees.  &  W.  783,  5  Jur. 
1113. 

In  Wootton  v.  Dawklns  (1867)  2  C.  B.  N.  8.  412.  in 
which  the  declaration  contained  two  counts,  one 
founded  upon  the  Statute  7  &  8  Geo.  rv.,  chap.  18,  f 
1,  for  unlawfully  setting  a  spring  gun  or  engine 
calculated  to  inflict  grievous  bodily  harm,  the  sec- 
ond claiming  damages  generally  in  consequence  of 
a  personal  injury  sustained  bytplaintiff|through  the 


wrongful  act  of  the  defendant,the  defendant  plead- 
ed not  guilty.  The  facts  were  that  the  plaintiff  be- 
lieving that  his  bantam  fowl  had  strayed  into  the 
defendant's  garden  obtained  permission  in  the  day- 
time to  search  for  it  and  that  not  finding  it  upon 
that  occasson  plaintiff  went  again  without  permis- 
sion in  the  night-time,  and  while  engaged  in  such 
search  came  in  contact  with  a  wire  which  exploded 
and  injured  him.  There  being  no  evidence  to  show 
what  the  nature  of  the  engines  or  the  substance 
which  caused  the  explosion  was,  or  that  the  Injury 
complained  of  was  occasioned  by  a  spring  gun  or 
other  engine  calculated  to  destroy  human  life,  or 
to  inflict  grievous  bodUy  harm,  or  that  it  was 
caused  otherwise  than  by  the  plaintiff^  own  care- 
lessness, the  plaintiff  was  nonsuited  and  upon  ap- 
peal the  court  of  queen*s  bench  upheld  such  ver- 
dict, holding  that  in  the  absence  of  such  evidence 
the  defendant  was  not  liable,  either  at  common 
law  or  under  the  statute. 

In  Daniel  v.  Janes  (ISH)  L.  R.  2  C.  P.  Div.  861,  the 
defendant  was  summoned  under  the  English  Stat- 
ute 24  &  26  Vict.,  chap.  97,  I  41,  for  placing  poi- 
soned flesh  in  an  inclosed  garden  for  the  purpose 
of  destroying  a  dog  which  was  in  the  habit  of  stray- 
ing there.  It  was  held  that  he  was  not  liable  within 
the  provision  of  the  act  although  the  offense  might 
be  within  the  provision  of  the  Act  of  27  ft  28  Vict., 
chap.  116,  §  2. 

In  Clark  v.  Chambers  a878)  L.  R.  8  Q.  B.  Div.  827, 
47  L.  J.  Q.  B.  487,  88  L.  T.  N.  S.  464,  27  Week.  Rep. 
618,  the  defendant  was  the  occupier  of  premises 
abutting  on  a  private  road  leading  to  certain  other 
premises  as  well  as  to  his  own.  The  road  consisted 
of  a  carriage  road  and  a  foot- way  the  soil  of  both 
being  the  property  of  different  owners,  the  de- 
fendant having  no  interest  in  it  beyond  the  right 
of  way  to  and  from  his  premises,  which  he  used  as 
a  place  where  athletic  sports  were  carried  on  by 
persons  resorting  thereto  for  that  purpose  for 
their  own  amusement.  The  defendant,  for  the 
purpose  of  preventing  vehicles  from  getting  as 
far  as  the  grounds  and  overlooking  such  sports, 
erected  barriers  across  the  road  consisting  of  a 
hurdle  set  up  lengthwise  next  to  the  foot-path  with 
two  wooden  barriers  arme<l  with  spikes  blocking 
the  entire  road  at  the  time  the  sports  were  carried 
on.  Part  of  the  barriers  armed  with  spikes  were 
removed  by  some  person  without  defendant's  au- 
thority and  placed  in  an  upright  position  across 
the  foot-path  and  the  plaintiff  while  lawfully  on 
such  road  In  the  night-time  was  damaged  by  the 
spikes  upon  such  barrier  his  eye  coming  in  contact 
therewith,  and  the  court  held  that  the  defendant 
having  placed  such  dangerous  instrument  in  the 
road  was  liable  even  though  the  immediate  cause 
of  the  accident  was  the  ant  of  a  third  person. 

B.  W. 
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it  is  not.  It  is  no  doubt  true  that  in  the  old 
Enfflisb  casAs,  and  perhaps  in  some  of  the 
earlier  cases  in  this  country,  this  question 
was  passed  upon  by  the  courts  as  one  of  law  ; 
but,  in  our  opinion,  in  so  deciding  this  ques- 
tion, such  courts  made  a  mistake  which  has 
led  to  most  of  the  trouble  connected  with  the 
proper  determination  of  this  and  kindred 
questions.  The  relation  of  the  English  cases 
to  this  question  is  so  well  stated  b^  the 
learned  judge  who  wrote  the  opinion  in  the 
case  of  Aldrieh  v.  Wright,  58  N.  H.  398,  16 
Am.  Rep.  839,  that  we  quote  therefrom : 
"On  the  subject  of  defending  a  man's  prop- 
erty, in  his  absence,  by  spring  iruns,  man- 
traps, or  other  engines  calculated^  to  destroy 
human  life  or  inflict  grevious  bodily  harm, 
the  English  courts  turned  a  question  of  fact 
into  a  question  of  law,  and  were  not  suc- 
cessful in  their  efforts  to  prescribe  adequate 
rules  for  determining  the  reasonable  necessity 
of  such  engines  under  the  varying  circum- 
stances of  different  cases. "  This  error  of  the 
courts,  and  the  trouble  and  uncertainty  aris- 
ing therefrom,  resulted  in  the  regulation  of 
this  matter  in  England  by  statute,  the  enact- 
ment of  which  was  necessary  and  proper, 
under  the  circumstances,  but  would  have 
been  unnecessary  if  the  courts  had  treated 
this  question  as  one  of  fact,  and  left  it  to 
the  jury  to  decide,  under  proper  instruc- 
tions, in  the  lisrht  of  the  facts  of  each  par- 
ticular case.  If  the  reasonable  necessity  of 
employing  defensive  machinery  of  all  kinds 
haa  been  left  to  the  jury,  as  such  a  question 
of  fact  should  have  been,  this  judicial  and 
legislative  trouble  would  have  been  avoided, 
and  the  general  principles  of  the  common  law 
would  have  been  amply  sufficient  to  protect 
the  rights  of  all  concerned.  The  result  in 
England  of  holding  this  to  be  a  question  of 
law,  instead  of  one  of  fact,  furnishes  a  good 
reason  for  the  courts  of  this  country  adopting 
a  different  rule.  Those  of  several  of  the 
states  have  done  so,  while  those  of  others 
have  adhered  to  the  rule  laid  down  in  Eng- 
land. By  this  decision  we  hope  to  place  this 
court  in  a  line  with  those  of  the  former  class, 
for  the  reasons  above  suggested,  and  for  many 
others  which  mi^ht  be  given. 

It  is  a  universal  principle  that  neither  in 
defense  of  person  or  property  can  one  go  fur- 
ther than  is  reasonably  necessary  for  that  pur- 
pose, and  this  single  principle,  followed  to  a 
logical  conclusion,  will  establish  the  propo- 
sition that  whether  or  not  what  was  done  in  a 
particular  case  was  justified  under  the  law 
must  be  a  question  of  fact,  or  mixed  law  and 
fact,  and  not  a  pure  question  of  law.  It  fol- 
lows that  the  contention  of  the  defendant  that 
the  court  should  have  taken  this  question  from 
the  jury,  and  decided  it  itself,  cannot  be  sus- 
tained, and  since  for  that  reason  it  was  prop- 
erly submitted  to  the  jury,  under  what  seems 
to  us  to  have  been  proper  instructions,  we 
could  content  ourselves  with  what  we  have 
said  as  sufficient  to  require  us  to  find  against 
the  above- stated  contention  of  the  defendant ; 
but  owing  to  the  importance  of  the  question, 
and  the  fact  that  it  is  claimed  that  there  was 
some  technical  error  connected  with  the  in- 
structions, we  feel  called  upon  to  make  some 
brief  additional  observations.  It  was  the 
29  L.  R.  A. 


settled  law  in  England  that  means  which 
might  reasonably  be  expected  to  cause  death 
could  not  be  made  use  of  to  prevent  other 
crimes  than  those  classed  as  felonies.     But 
it  was  held  that,  to  prevent  felonious  crimes, 
such  means  might  be  made  use  of,  and  this 
same  distinction  has  been  adopted  by  many 
of  the  courts  of  this  country,  but  without  any 
good  reason  existing  therefor.     The  reason 
j  why  the  use  of  such  means  was  allowed  to 
I  prevent  crimes  of  that  kind  in  England  was 
\  that  they  were  there  punishable  by  death, 
i  This  being  so,  there  was  reason  for  the  rule. 
If  one  was  about  to  perpetrate  a  crime  for 
j  which,   under  the  law,   his  life  would  be 
forfeited,  there  was  reason  in  holding  that 
his  life  might  be  taken,  if  necessary  to  pre- 
vent his  committing  it.     But  in  this  country 
,  few  crimes  subject  the  ones  who  have  com- 
mitted them  to  the  death  penalty,  and  it  is 
only  as  to  those  which  do  that  the  reason  of 
!  the  rule  has  any  force.     What  were  felonies 
at  common  law  usual Iv  subject  the  offender 
i  here  to  comparatively  light  punishment,  and 
upon  principle  it  should  be  here  held  that 
I  one  could  only  properly  make  use  of  means 
'which  might  be  expected  to  cause  death  to 
prevent  the  commission  of  a  capital  offense. 
We  are  aware  that  courts  of  high  standing 
I  have  come  to  a  contrary  conclusion,  and  have 
j  held  that  such  means  might  be  made  use  of 
to  prevent  the  commission  of  some  felonies, 
especially  to  prevent  the  crime  of  burglary  ; 
'  but  it  seems  to  us  that  in  so  doing  they  have 
lost  sight  of  the  changed  condition  of  things 
in  this  country,  and  have  adhered  to  the  Eng- 
lish  rule,  when  the  reason  therefor  has  no 
existence.     The  crime  of  burglary  has  been 
so  much  extended   by  the  statutes  of  this 
state  that,  excepting  m  the  case  of  burglary 
of  a  dwelling  house  when  occupied  by  the 
owner  or  some  member  of  his  family,  there 
is  no  reason  why  more  extreme  means  should 
be  allowed  for  its  prevention  than  to  prevent 
other  felonies.     As  to  what  may  propierly  be 
done  to  prevent  the  burglary  of  a  dwelling 
house  when  occupied  is  another  question. 
There  it  is  not  simply  the  damage  to  the 
property  which  may  result  from  the  burglary, 
or  the  sanctity  connected  with  the  property 
when  so  protected,  that  it  can  only  be  reached 
by  the  commission  of  a  burglary  that  is  in- 
volved, but  in  addition  thereto  is  the  ques- 
tion of  the  risk  to  the  lives  of  the  inmates. 
It   is  common   knowledge    that    burglaries 
under  such  circumstances  often  result  in  the 
death  of  some  of  the  inmates  of  the  dwelling 
upon  which  the  burglary  is  committed,  and 
for  that  reason  it  might  well  be  held  that  a 
burglary  of  that  kind  could   rightfully    be 
prevented  by  such  means  as  might  result  in 
death. 

Applying  the  principles  which  will  nat- 
urally arise  from  the  above  suggestions  to  the 
I  conceded  facts  in  the  case  at  bar,  it  must 
!  result  that  not  only  was  the  defendant  not  en- 
'  titled  to  the  instruction  asked  for,  but  that, 
]  on  the  contrary,  the  court  might  have  been 
justified  in  holding  that  the  defendant  did 
that  which  he  had  no  right  to  do.     The  un- 
disputed facts  showed  that  there  was  no  per- 
son in  this  cabin  whose  life  could  have  been 
endangered  by  a  burglary  committed  thereoD  ; 
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heoce,  if  what  we  have  said  is  correct,  it 
might  not  be  prevented  by  means  which 
might  be  expected  to  destroy  the  life  of  a 
human  being.  That  the  means  used  were  of 
that  kind  is  evident,  whether  judjred  by  what 
might  reasonably  have  been  expected  to  have 
been  the  result  or  by  the  result  itself. 

It  is  not  necessary,  however,  to  go  to  the 
extent  above  suggested  in  order  to  sustain  the 
ruling  of  the  trial  court.  Even  if  it  should 
be  assumed  that  the  defendant  had  a  right 
to  protect  his  cabin  by  setting  a  ^un  to  de- 
fend the  same,  such  right  would  still  be  sub- 
ject to  the  universal  rule  that  only  such 
means  as  are  reasonably  necessary  to  prevent 
the  crime  should  be  made  use  of,  and  the  un- 
disputed facts  abundantly  warranted  the  jury 
in  coming  to  the  conclusion  that  more  than 
the  prevention  of  the  burglary  of  the  cabin 
was  intended  by  the  defendant  in  loading  and 
setting  the  gun  as  he  did.  The  extreme 
charge  of  both  powder  and  shot,  and  the  ad- 
dition of  such  a  terrible  missile  as  an  entire 
rifle  cartridge,  in  a  gun  so  placed  that  it 
would  hit  one  but  a  few  feet  from  the  muz- 
zle, furnished  abundant  reason  for  the  jury 
to  find  that  a  vindictive  desire  to  take  the 
life  of  whoever  should  interfere  with  the 
cabin,  rather  than  the  prevention  of  the  com- 
mission of  a  crime  therein,  was  the  object 
sought  by  the  defendant.  Authorities  might 
be  given  upon  this  proposition,  but  on  ac- 
count of  the  confusion  and  want  of  harmony 
among  the  cases,  growing  in  part,  at  least, 
out  of  the  reasons  above  suggested,  their  cita 
tion  would  be  of  little  use.  In  our  opinion, 
the  court  committed  no  error  in  refusing  the 
instruction  asked,  for  the  reason  thaf  the 
question  to  be  decided  was  one  of  fact,  or 
mixed  fact  and  law,  and  therefore  for  the 
jury ;  and  for  the  further  reason  that,  under 
the  disputed  facU,  any  proper  interpretation 
of  the  law  applied  thereto  would  have  war- 
ranted the  court  in  instructing  the  jury  that 
the  defendant  had  no  right  to  protect  his 
property  by  the  means  used.  Some  other  rea- 
sons for  reversal  have  been  urged  in  behalf 
of  the  defendant.  If  considered  as  founded 
upon  each  separate  exception  taken  during 
the  progress  of  the  trial,  as  they  seem  to  be 
by  the  manner  of  their  statement  in  the  brief 
OT  appellant,  their  examination  would  pro- 
long this  opinion  into  a  treatise  upon  crim- 
inal law.  We  shall  content  ourselves  with 
considering  two  propositions  which  cover 
most  of  the  exceptions  taken,  and  with  a 
statement  that  we  have  carefully  considered 
the  others,  and  find  in  regard  thereto  that  the 
rulings  excepted  to  deprived  the  defendant 
of  no  substantial  ri^ht. 

The  questions  which  it  is  necessary  to 
briefly  discuss  arc:  ** First,  as  to  the  suffi- 
ciency of  Uie  information ;  and,  second,  as  to 
the  proofs  introduced  and  offered  as  to  the 
character  of  the  defendant.  In  the  informa- 
tion the  defendant  is  chained  with  having 
purposely  killed  the  deceased,  and,  since  the 
proofs  showed  that  he  could  have  had  no  in- 
tention to  kill  any  particular  person,  it  is 
claimed  that  the  information  was  insuflScient, 
or,  if  sufficient,  was  not  supported  by  the 
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proofs.  In  our  opinion,  the  statement  in  the 
information  as  to  the  intent  to  kill  the  par- 
ticular person  would  have  been  sufficient  in 
an  indictment  at  common  law,  and  would 
have  been  supported  bv  proof  of  having  done 
an  act  with  intent  to  kill  another  person  than 
the  deceased,  which  resulted  in  the  death  of 
the  person  whom  it  was  charged  he  intended 
to  kill.  But  it  is  contended  that  our  statute, 
which  requires  the  fact  to  be  stated  in  the  in- 
formation, controls,  and  that,  even  although 
this  information  would  have  been  good  at 
common  law,  it  was  not  good  under  our  stat- 
ute, for  the  reason  that  the  facts  were  not 
correctly  stated  therein.  The  information 
was  proof  against  this  attack  for  two  reasons : 
First,  that  the  facts  were  substantially  stat- 
ed,— the  general  intent  to  kill  became  special 
when  the  means  made  use  of  had  taken  effect 
on  a  particular  person :  and,  secondly,  our 
statute  as  to  informations,  when  invoked, 
must  be  taken  as  a  whole,  and  when  so  taken 
an  information  is  good  thereunder  against  an 
attack  of  this  kind,  unless  it  were  possible 
that  the  defendant  could  in  some  manner  have 
been  misled  thereby  to  his  injury ;  and  it  is 
evident  that  this  defendant  could  not  have 
been  so  misled  by  the  statement  that  he  in- 
tended to  kill  the  deceased  when  the  facts 
were  that  he  had  a  general  intent  to  kill, 
which  resulted  in  the  death  of  the  deceased. 

The  other  question,  above  suggested,  arises 
upon  the  action  of  the  court  in  refusing  to 
allow  a  witness  to  testify  as  to  the  reputation 
of  the  defendant  from  his  boyhood  days  to  the 
time  of  the  homicide.  Upon  this  question 
the  court  allowed  the  defendant  to  introduce 
proof  covering  all  the  later  years  of  his  life, 
and  some  that  went  further  back.  This  be- 
ing so,  the  rights  of  the  defendant  were  not 
infringed :  for  while  it  is  true,  as  suggested 
by  counsel  for  defendant,  that  even  Imyhood 
reputation  might  in  some  degree  affect  his 
probable  action  at  the  time  oithe  homicide, 
a  due  consideration  of  the  rule  that  testimony 
must  not  be  too  remote  will  justify  the  action 
of  the  court.  If  a  defendant  puts  in  evidence 
as  to  good  character,  it  is  competent  for  the 
prosecution  to  show  bad  character,  and,  in 
order  that  this  right  of  the  prosecution  may 
be  made  effective,  it  is  necessarv  that  the 
evidence  on  the  part  of  the  defendant  should 
be  confined  to  a  time  not  too  remote  from  the 
date  of  the  commission  of  the  crime.  It 
would  be  impracticable  for  the  prosecution, 
in  most  cases,  to  trace  the  life  and  habits  of 
a  defendant  for  more  than  a  few  years ;  and 
to  allow  him  to  go  back  to  boyhood,  and  put 
in  proof  which  it  would  be  out  of  the  power 
of  the  prosecution  to  contradict  or  in  any 
manner  rebut,  however  false  it  might  be, 
would  result  in  an  advantage  to  the  defend- 
ant which  the  rule  in  question  never  contem- 
plated. The  case  seems  to  have  been  tried 
carefully,  and  in  such  a  manner  as  to  protect 
every  substantial  right  of  the  defendant. 

The  judgment  and  sentence  mil  be  affirmed, 

Anders*  Gordon,  and  Scott,  JJ.,  con- 
cur. 
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1.  A  receiver  appointed  bjr  the  courts 
of  one  state  cannot  sae  in  another  state 

to  recover  property  beloogiDi;  to  the  estate  which 
bas  never  been  in  his  pofisessf on. 

8.  Milliken  it  Yertrees*  Code»9  6040»pro- 
▼idinnrthat  residents  of  other  states 
having^  exhausted  their  remedies  there 
against  debtors  residing  in  such  states,  may  sub- 
ject to  the  satisfaction  of  their  clai  ms  property  sit- 
uated in  Tennessee,  gives  such  creditors  a  remedy 
to  the  same  extent,  and  in  the  same  manner,  and 
with  the  same  priority  as  a  citizen  of  Tennessee. 

8.  A  statute  m airing  a  Judgment  con- 
fessed by  a  corporation*  after  a  petition 
has  been  filed  for  its  dissolution,  void  as  against  the 
receiver  and  creditors,  is  not  effective  to  con- 
trol the  disposition  of  property  attached  accord- 
ing to  the  laws  of  another  state  under  such  Judg- 
ment, 

4.  That  a  nonresident  creditor  has  ex- 
hausted his  remedy  against  his  debtor 
in  the  state  of  his  residence,  so  as  to  be 
enabled  to  take  advantage  of  Milliken  &  Yertrees^ 
Code,  1 6010,  permitting  him  to  subject  property 
in  that  state  to  the  payment  of  bis  claim,  is 
shown  by  the  fact  that  the  property  of  the  debtor 
in  the  state  of  his  residence  bas  been  placed  in  the 
possession  of  a  receiver  under  a  statute  forbid* 
ding  interference  with  it. 

(June  17, 1806.) 

APPEAL  by  complainant  from  a  decree  of 
the  Chancery  Court  for  Shelby  County  in 
favor  of  defenaants  in  a  suit  brought  to  en- 
force collection  of  an  Ohio  judgment  from  aa- 
sets  of  defendants  located  in  the  state  of  Ten- 
nessee.   Revened. 

The  facts  are  stated  in  the  opinion. 

Mesftm,  William  M.  Randolph  Sd  Sons 
and  F.  F.  D.  Albery*  for  appeilant: 

It  is  immaterial  that  both  the  Commercial 
National  Bank  and  the  Matherwell  Iron  &  Steel 
Company  are  corporations  doing  business  in 
Ohio. 

Tayl<yr  v.  Badoux,  92  Tenn.  249;  Gibson's 
Suits  in  Chancery,  §§  962,  963. 

The  return  of  n  ulla  bona  on  an  execution  is 
not  essential  in  such  cases  as  the  present. 

Turleyv.  Taylor,  8  Lea,  178;  Montgomery  y. 
McOee,  7  Humph.  234;  McKeldin  v.  Oouldy, 
91  Tenn.  679. 

There  is  nothing  in  the  character  of  a  judg- 
ment entered  upon  confession  without  action 
to  prevent  it  from  being  available  as  a  cause  of 
action  in  another  state,  equally  as  well  as  one 
rendered  upon  adversary  proceedings. 

Sipes  V.  Whitney,  80  Ohio  St.  69;  2  Black, 


NoTK.-  See  Oilman  v.  Hudson  River  Boot  &  Shoe 
Mf  ir.  Co.  (Wis.)  28  L.  R.  A.  52,  and  noU^  for  rights  of 
receiver  as  to  property  outside  of  the  Jurisdiction 
in  which  be  is  appointed. 
29  L.  R.  A. 


Judgm.  g  868;  Fitzsimmons  v.  Johnson,  90 
Tenn.  481. 

The  judgment  sued  on  in  this  case  was  an- 
thoHzed. 

2  Ohio  Rev.  Stat.  ed.  1884.  §  5824,  and  note; 
Matthews  v.  Thompson^  8  Ohio,  272;  Huntington 
V.  Finch,  8  Ohio  St.  448;  1  Black,  Judgm. 
g§  51,  52,  61 ;  WiUiB  v.  Louderbaek,  5  Lea,  561. 

The  appointment  of  Rochester  as  receiver 
had  no  effect  whatever  upon  the  note  of  the 
Matherwell  Iron  &  Steel  Company,  held  by  the 
Commercial  National  Bank,  nor  upon  the 
power  of  attornej^  contained  in  that  note  author- 
izing the  confession  of  the  judgment  here  sued 
on. 

Mechem,  Agency.  §g  206.  221.  241,  264, 265; 
Wait,  Insolvent  Corp.  g§  203,  215;  Pringle  v. 
WooltDortK  90  N.  Y.  502;  Kain  y.Smith,  80  N. 
\.  469:  Kincaid  v.  DmneUe,  59  N.  Y.  548; 
Hieh,  Receivers,  gS^  204.  318. 

A  corporation  is  not  disabled  to  discharge  its 
corporate  duties,  or  exercise  its  corporate  pow- 
ers, nor  relieved  from  the  effect  of  judicial  pro- 
ceedings against  it,  as  long  as  it  is  agoing  con- 
cern, even  though  it  is  in  fact  insolvent. 

Mosehy  v.  Williamson,  5  Heisk.  278:  Comfort 
V.  McTeer,  7  Lea,  660;  City  Satingtt  Bank  v. 
North  Alabama  Lumbei^  dc  Mfg,  Co,  91  Tenn.  12. 

Proceedings  in  bankruptcy  are  ineffective  as 
against  attaching  creditors,  until  they  are 
either  adopted  by  domestic  process,  or  the  prop- 
erty is  realized  by  the  assignee. 

Wharton.Confl.  L.  g^  799.800;  Allen  v. Bain, 
2  Head,  100. 

The  receiver  has  no  extraterritorial  juris- 
diction, or  power  of  judicial  action,  and  can- 
not go  into  a  foreign  state,  or  jurisdiction, 
and  there  institute  a  suit  for  the  recovery  of 
demands  due  the  person  or  estate,  subject  to 
his  receivership. 

High,  Receivers, §  239;  Booths, Clark,  58 U. 
8.  17  How.  822,  14  L.  ed.  164;  Johnson  v. 
Powers,  189  U.  S.  156.  85  L.  ed.  112;  Cagill  v. 
Wooldrige,  8Baxt.  580, 85  Am.  Rep.  716;  Wait, 
Insolvent  Corp.  §^  189.  284;  Dayy.  Postal  Teleg, 
Co,  of  Baltimore,  66  Md.  360;  Taylor  y.  Colum- 
bian Ins.  Co.  14  Allen,  853;  Dunlopy.Paterson 
F.  Ins.  Co.  12  Hun,  627:  Dunlop  v.  Patterson, 
F.  Ins.  (A?.  74  N.  Y.  145,  80  Am.  Rep.  288; 
2  Morawetz.  Priv.  Corp.  ^§  958,  960,  964,  965; 
Talmadge  v.  North  American  Coal  d  Transp. 
Co.  8  Head,  837. 

The  Matherwell  Iron  &  Steel  Company 
made  no  voluntary  conveyance  or  transfer  of 
its  property.  This  case  comes  within  the  rule 
of  Green  v.  Van  Buskirk,  72  U.  8.  5  Wall.  810, 
18  L.  ed.  600,  74  U.  S.  7  Wall.  189.  19  L.  ed. 
109;  Hertey  n.  RJiode  Island  Locomotite  Works, 
93  U.  S.664,  23  L.  ed.  1003;  and  Walworth  v. 
Uarrti,  129  U.  S.  365,  32  L.  ed.  715. 

The  Statute,  Code.  §  5040  (4297)  is  not  lim- 
ited to  citizens  of  the  state. 

Lisenbee  v.  Bolt,  \  Sneed,  42. 

If  we  were  to  concede  that  the  order  or 
judgment  of  the  court  of  common  pleas  of 
Hocking  county,  appointing  Rochester  re- 
ceiver, and  dissolving  the  Matherwell  Iron  & 
Steel  Company,  as  a  corporation,  had  the  ef- 
fect of  a  conveyance  or  transfer  by  the  Math- 
erwell Iron  &  Steel  Company  to  Rochester, 
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which  we  do  not,  still  those  orders  or  decrees, 
to  be  valid  and  effectual  in  Tennessee,  as 
against  the  Commercial  National  Bank's  lien, 
or  attachment,  were  required  to  be  recorded 
in  tbfi  register's  office  of  Shelby  county. 

Code,  §i5  2837  (2030),  2890  (2075);  Hervfy  v. 
C/iampion,  11  Humph.  569;  Boyd  v.  Roberts, 
10  Beisk.  474;  Hadlep  v.  Freedman'$  Sav,  <fc 
T,  Go,  2  Tenn.  Ch.  122. 

A  foreign  creditor,  rightfully  in  a  court  of 
the  state  pursuing  a  remedy  given  by  the  stat- 
utes of  the  state,  mav  enforce  that  remedy  to 
the  same  extent,  in  the  same  manner,  and  with 
the  same  priority  of  lien,  as. a  citizen. 

Hibernia  Nat.  Bank  v.  tjicomhe,  84  N.  Y. 
867.  38  Am.  Rep.  518:  Re  Waite,  99  N.  Y.  488; 
Paine  v.  Lester,  44  Cpnn.  196,  26  Am. Rep.  442; 
Rhawn  V.  Pearee,  110  111.  350,  51  Am.  Rep. 
691. 

It  is  only  those  judgments  of  the  courts  of 
other  states  which  are  complete  and  final  in 
themselves  that  will  support  an  action  or  a 
defense  outside  the  state. 

Sadler  v.  Robins,  1  Campb.  253;  Whart. 
Confl.  L.  §§  646.  647:  Whart.  Ev.  §§  768,  781. 
801;  BHnldey  v.  Brinkley,  50  N.  Y.  185.  10 
Am.  Rep.460:  Webb  v.  BuckeUit,  82  N.  Y.  555: 
2  Black,  Judffm.  ^^509,  845,  867. 959;  1  Black, 
Judgm.  5;§  44^  45;  Clafiin  y.McDermottA2Fed, 
Rep.  375;  Waher  v.  Seligman,  13  Fed.  Rep. 
415;  Tharner  v.  BaUyry,  41  Md.  593.  20  Am. 
Rep.  74;  Tana  v.  Bowler,  107  U.  8.545,  27  L. 
ed.  430;  Hart  v.  Sansom,  110  U.  8. 151,  28  L. 
cd.  101;  National  Tube  Works  Co.  v.  Ballou, 
and  Globe  RoUing-MiU  Co.  v.  Bailou,  42  Fed. 
Rep.  749;  Davis  v.  Bruns,  23  Hun,  648: 
Tarbell  v.  OHggs,  3  Paige,  207,  8  L.  ed.  119, 83 
Am.  Dec.  790;  Quillander  v.  Howell,  35  N.  Y. 
657:  Warner  y.^Jaffray,  96  N.  Y.  248,  48  Am. 
Rep.  616;  Sehindeholz  v.  CuUum,  55  Fed.  Rep. 
885. 

A  foreign  bankrupt  assignment  will  not  be 
permitted  to  transfer  property,  whether  mov- 
able or  immovable,  as  against  domestic  attach- 
ingcreditors. 

Whart.  Confl.  L.§  390. 

The  fact  that  a  bank  has  been  declared  ju- 
dicially insolvent  in  Rhode  Island,  where  it  is 
chartered,  and  its  effects  passed  into  the  hands 
of  a  receiver,  does  not  preclude  an  attachment 
in  Ulinois  by  a  creditor  of  the  property  of  the 
bank  situated  in  Illinois. 

aty  Ins.  Co.  V.  Commercial  Bank  of  Bris- 
tol, 68  111.  348;  Taylor  v.  Columbian  Ins.  Go. 
14  Ala.  853:  Willitts  v.  Waite,  25  N.  Y.  577; 
Hooper  v.  Tiiekerman,  8  8andf.  311;  Afoseby  v. 
Burrow,  52  Tex.  396;  Farmers  <fe  Merchants 
Ins.  Co.  V.  Needles,  52  Mo.  17;  Hunt  v.  Colum- 
bian Ins.  Ok  55  Me.  298,  92  Am.  Dec.  592; 
Kelly  V.  Crapo,  45  N.  Y.  86,  6  Am.  Rep.  85. 

The  law  of  one  state  dis.solving  an  attach- 
ment of  the  debtor's  property  where  he  makes 
an  assignment  under  the  insolvent  laws  for 
the  benefit  of  all  his  creditors,  does  not  affect 
an  attachment  of  the  debtor's  personal  effects 
in  another  state  by  one  of  his  creditors. 

South  Boston  Iron  Co.  v.  Boston  Locomotive 
W<yrks,  51  Me.  585;  Upton  v.  Hubbard,  28 
Conn.  274,  73  Am.  Dec.  670:  Whart.  Confl. 
L.  §§347,  364.803. 

It  is  immaterial  that  the  attaching  creditor 
does  not  reside  in  the  state. 

Paint  V.  Lester,  44  Conn.  196,  26  Am.  Rep. 
29  L.  R.  A. 


442;  WiUitU  v.  Waite,  25  N.  Y.  577;  Keller  v. 
Paine,  107  N.  Y.  83. 
Messrs.  Taylor  A;  Carroll  for  appellees. 

McAlister,  J.,  delivered  the  opinion  of 
the  court: 

This  bill  was  filed  in  the  chancery  court 
of  Shelby  county  by  the  Commercial  Na- 
tional Bank,  located  at  Columbus,  in  the 
state  of  Ohio,  to  enforce  the  collection  of  a 
judi?ment  obtained  by  it  in  the  state  of  Ohio 
agafnst  the  Matherwell  Iron  <fe  Steel  Com- 
pany, a  corporation  also  domiciled  in  the 
state  of  Ohio.  The  defendant  C.  Mundinger 
was  the  ai^ent  at  Memphis  of  the  Matherwell 
Iron  &  Steel  Company,  the  judgment  debtor, 
and  had  in  his  possession  certain  property 
which  complainant  sought  to  subject  to  the 
payment  of  its  judgment.  The  bill  alleged 
that  the  Matherwell  Iron  &  Steel  Company 
was  insolvent,  and  that  the  judgment  could 
not  be  collected  in  the  state  of  Ohio,  where 
it  was  rendered ;  that  execution  had  issued, 
and  was  returned  bv  the  proper  officer  un- 
satisfied. In  accordance  with  the  prayer  of 
the  amended  bill,  an  attachment  issued,  and 
was  levied  upon  certain  goods,  wares,  and 
merchandise  in  the  hands  of  Mundinger,  as 
the  agent  of  the  defendant  company  at  Mem- 
phis. The  Matherwell  Iron  &  Steel  Company 
filed  an  answer  to  the  original  and  amended 
bills,  in  which  it  was  averred  that  prior  to 
the  rendition  of  the  judgment  in  Ohio,  where 
both  corporations  were  domiciled,  certain 
creditors  filed  their  petition  against  it  in  the 
court  of  common  pleas  of  Hockins  county, 
Ohio,  to  have  it  dissolved  as  a  corporation, 
and  its  affairs  administered  under  the  stat- 
utes of  Ohio ;  that,  in  pursuance  of  such  pro- 
ceedings, the  court,  on  the  6th  of  July,  1892. 
made  an  order  appointing  one  Frank  C.  Roch- 
ester temporary  receiver,  with  authority  to 
take  charge  of  all  the  property,  of  every 
kind  and  description,  belonging  to  said  cor- 
poration. The  judgment  In  favor  of  the 
Commercial  National  Bank  against  the  Math- 
erwell Iron  &  Steel  Company,  for  the  sum 
of  $5,000,  was  confessed  on  the  20th  of  Julv, 
1892,  in  the  court  of  common  pleas  for  Peck- 
away  county,  Ohio,  in  pursuance  of  a  war- 
rant of  attorney  embodied  in  the  note.  It 
further  appears  that  on  the  12th  of  October, 
1892,  the  Ilocking  county  court  of  common 
pleas  pronounced  a  decree  dissolving  the 
Matherwell  Iron  t&  Steel  Company  as  a  cor- 
poration, and  appointed  Rochester  permanent 
receiver,  to  wind  up  its  business  and  distrib- 
ute its  assets  among  its  creditors.  Rochester 
qualified,  and  entered  upon  the  discbarge  of 
the  duties  pertaining  to  his  receivership. 
It  is  claimed  by  defendant  that  the  confes- 
sion of  the  judgment  without  notice  to  the 
receiver,  and  the  prosecution  of  the  present 
suit,  are  an  attempt  to  evade  the  laws  of 
Ohio,  and  to  acquire  for  the  Commercial 
National  Bank  a  priority  to  which  it  is  not 
entitled,  and  that,  complainant  and  defend- 
ant beinc  residents  of  the  state  of  Ohio,  the 
court  will  not  lend  its  aid  to  such  purpose. 
Defendant  further  insists  that  said  confessed 
judgment  was  an  absolute  nullity  in  the 
state  of  Ohio,  where  rendered,  and  is  there- 
fore of  no  extraterritorial  validity.      Said 
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contention  is  based  upon  section  5661  of  the 
Revised  Statutes  of  Ohio,  regulating  insolv- 
ent corporations,  to  wit :  "All  sales,  assign- 
ments, transfers,  mortgages,  and  conveyances 
of  any  part  of  the  estate,  real  or  personal, 
includin^r  things  in  action,  of  every  descrip- 
tion, made  after  the  petition  for  the  dissolu- 
tion of  the  corporation  is  filed,  in  payment 
of  or  as  security  for  any  existing  or  prior 
debt  or  for  any  other  consideration,  and  all 
judgments  confessed  by  such  corporation 
after  that  time  shall  be  absolutely  void  as 
against  the  receiver  appointed  on  such  peti- 
tion, and  as  against  the  creditors  of  the  cor- 
poration. ** 

It  further  appears  that  on  the  28th  of  Feb- 
ruary, 1893,  Frank  C.  Rochester,  the  Ohio  re- 
reiver,  filed  his  bill  in  the  chancery  court 
of  Shelby  county  against  the  Commercial 
NationalBank  and  McLendon,  the  sheriff  of 
said  county.  The  bill  recites  in  full  the 
proceedings  in  the  stat«  of  Ohio  for  the  dis- 
solution of  the  Mather  well  Iron  &  Steel  Com- 
pany as  an  insolvent  corporation,  and  his 
appointment  as  temporary  receiver.  It  also 
exhibits  the  decree  of  October  12.  1892,  dis- 
solving the  Mather  well  Iron  &  Steel  Com- 
pany as  a  corporation,  and  the  appointment 
of  complainant  as  permanent  receiver.  The 
bill  then  claims  that  the  judgment  rendered 
in  Ohio  was  void,  for  the  reason  that  the 
Matherwell  Iron  &  Steel  Company  was  then 
in  the  hands  of  complainant,  as  receiver. 
The  bill  further  charges  that,  at  the  date  of 
the  filing  of  its  bill,  the  Commercial  Na- 
tional Bank  and  its  officers  knew  of  the  pro- 
ceedings in  Ohio  to  wind  up  the  Matherwell 
Iron  &  Steel  Company,  and  that  complain- 
ant had  been  appointed  receiver,  and  directed 
to  take  charge  of  all  the  assets  of  the  com- 

gany,  and  had  entered  upon  the  discharge  of 
is  duty.  It  is  then  stated  that,  by  the  laws 
of  the  state  of  Ohio,  all  creditors  are  required 
to  come  in  and  present  their  claims  to  receive 
pro  rata  distribution,  and  that  by  such  laws, 
after  the  filing  of  s\ich  petition,  one  creditor 
could  not  obtain  priority  over  others,  but 
each  and  all  were  required  to  fare  alike. 
The  prayer  of  the  bill  is  that  a  receiver  be 
appointed  to  take  charge  of  the  goods  in  Mem- 
phis, and  sell  them,  or  that  they  be  turned 
over  to  complainant,  under  his  appointment 
as  receiver  in  the  state  of  Ohio;  so  that  in 
either  event  he  may  realize  the  proceeds 
thereof,  and  take  them  to  Ohio.  Answer 
was  filed  by  the  Commercial  National  Bank, 
in  which  it  relied  upon  the  validity  of  its 
judgment  recovered  in  Ohio.  It  submits  that 
tile  appointment  of  Rochester  as  receiver  in 
Ohio  gave  him  no  title  to  or  right  to  the 

fiossession  of  the  property  of  the  Matherwell 
ron  &  Steel  Company  in  Tennessee,  and  avers 
the  fact  to  be  that  Rochester  had  not  taken 
such  property  into  possession,  and  had  not 
assumed  any  control  of  it,  when  the  judg- 
ment was  recovered  in  Ohio,  and  when  the 
bill  was  filed  in  Tennessee,  and  the  property 
attached  by  the  Commercial  National  Bank. 
The  answer  then  denies  that  the  courts  of 
Tennessee  have  any  jurisdiction  to  admin- 
ister the  laws  of  Ohio  with  reference  to  its 
corporations,  and  insists  that  in  Tennessee 
the  Matherwell  Iron  &  Steel  Company,  at 
29  L.  R.  A. 


the  bringing  of  this  suit,  was  only  an  is- 
dividual,  owning  the  property  in  the  hands 
of  3Iundinger  as  an  individual  could  own 
it. 

On  the  29th  of  March,  1893,  after  tbfe  last 
bill  was  filed,  a  decree  was  entered  in  botk 
suits,  by  agreement  of  parties,  that  all  the 
property  in  controversy  in  Tennessee  be  turned 
over  to'  Rochester,  the  Ohio  receiver,  to  be 
sold  by  him  for  the  best  price  possible,  and 
that  the  fund  arising  from  the  sale  be  held 
by  him  as  a  separate  fund,  to  be  disposed  of 
according  to  the  final  decree  made  by  the 
court  on  the  two  suits.  The  two  causes  were 
heard  together,  and  the  chancellor  decreed : 
First.  The  confession  of  the  judgment  bj 
the  Matherwell  Iron  &  Steel  Company  in  the 
state  of  Ohio  on  the  20th  of  July,  1892,  in 
favor  of  the  Commercial  National  Bank, 
was  by  the  laws  of  Ohio  absolutely  void  as 
against  Rochester,  the  receiver;  and  he  ac- 
cord inprly  dismissed  the  bill  of  the  Commer- 
cial National  Bank.  Second.  That  Roch- 
ester, as  receiver  of  said  defunct  corporation, 
have  and  retain  possession  of  said  property, 
to  be  administered  by  him  as  directed  by  the 
proper  court  in  the  state  of  Ohio.  The  Com- 
mercial National  Bank  appealed,  and  has 
assigned  errors. 

The  insistence  of  complainant  is  that,  bj 
virtue  of  its  original  and  amended  bills  and 
the  attachment  sued  out  thereunder,  it  ac- 
quired a  lien  upon  the  property  in  contro- 
versy, and  that  such  lien  is  superior  to  any 
claim  or  title  of  Rochester,  the  Ohio  re- 
ceiver. Complainant  bases  its  remedy  upon 
section5040.Milliken&  Yertrees*  Code,  viz.  : 
^  When  a  judgment  has  been  recovered  in 
any  other  state  acainst  a  resident  of  suck 
state,  and  the  creditor  has  exhausted  his  le- 
gal remedy,  the  real  or  personal  property  of 
the  debtor  in  this  state  may  be  subjected  to 
the  satisfaction  of  such  debt  by  bill  stating 
the  facts  under  oath,  and  filed  in  the  court 
of  the  district  in  which  the  property  is  sit- 
uated.'' Taylor  v.  Badovx,  92  Tenn.  24». 
It  will  be  remembered  that  one  of  the  present 
bills  was  filed  by  the  receiver,  in  which  he 
prays  that  said  goods  be  turned  over  to  him 
under  his  appointment  as  receiver  in  the  state 
of  Ohio,  or  that  a  receiver  be  appointed  to 
take  charge  of  and  sell  the  goods,  so  that  in 
either  event  he  may  realize  the  proceeds  of 
the  goods,  and  take  them  to  Ohio,  to  enable 
him  to  administer  his  trust,  to  the  end  that 
the  assets  of  the  corporation  may  be  divided 
pro  rata  among  all  its  creditors.  This  bill 
cannot  be  maintained  for  any  purpose,  for 
want  of  authority  in  the  receiver  to  institute 
an  action  in  a  jurisdiction  beyond  that  of  his 
appointment.  Says  Mr.  High  in  his  work  on 
Receivers  (sec.  239),  viz.  :  '*Upon  the  ques- 
tion of  the  territorial  extent  of  a  receiver's 
jurisdiction  and  powers  for  the  purpose  of 
instituting  actions  connected  with  his  receiv- 
ership, the  prevailing  doctrine  established 
by  the  'Supreme  Court  of  the  United  States, 
and  sustained  by  the  weight  of  authority  in 
various  states,  is  that  the  receiver  has  no  ex- 
traterritorial jurisdiction,  and  cannot  .  .  . 
go  into  a  foreign  state  or  jurisdiction  and 
there  institute  a  suit  for  the  recovery  of 
demands  due  the  person  or  estate  subject  to 
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his  receivership.  His  functions  and  powers 
for  the  purposes  of  litigation  are  held  to  be 
limited  to  the  courts  of  the  state  within 
which  he  was  appointed,  and  the  principles 
of  comity  between  nations  and  states  which 
recognize  the  judicial  decisions  of  one  tri- 
bunal as  conclusive  in  another  do  not  apply 
to  such  a  case,  and  will  not  warrant  a  re- 
-ceiver  in  bringing  an  action  in  a  foreign  court 
or  jurisdiction."  Booth  v.  Clark,  58  U.  8.  17 
How.  322.  15  L.  ed.  164:  Beach.  Keceivers, 
§§  680,  681.  We  think,  therefore,  the  chan- 
-cellor  was  in  error  in  recognizing  the  right 
of  the  Ohio  receiver  to  sue  in  a  Tennessee 
court  to  recover  property  which  had  never 
been  in  his  possession.  CagiU  v.  Wooldridge, 
S  Baxt.  580,  85  Am.  Rep.  716. 

The  next  question  presented  is  whether, 
in  view  of  the  proceedings  in  Ohio  and  the 
laws  of  that  state,  where  both  of  these  cor- 
porations are  domiciled,  the  Commercial  Na- 
tional Bank  is  entitled  to  enforce  its  judg- 
ment against  the  Matherwell  Iron  &  Steel 
Company  in  the  courts  of  Tennessee,  and  to 
subject  to  the  satisfaction  thereof  property 
belonging  to  the  latter  in  this  state.  It  will 
be  observed  that  the  Matherwell  Iron  &.  Steel 
Company  made  no  voluntary  conveyance  or 
transfer  of  its  property  in  Ohio.  The  pro- 
ceedings against  it  in  Ohio  were  in  invitum, 
and  under  statutes  authorizing  the  dissolu- 
tion of  insolvent  corporations.  This  fact 
must  be  kept  in  view,  for  it  will  be  found 
to  be  the  differential  feature  that  marKs  two 
distinct  lines  of  decisions. 

In  Cole  V.  Cunningham,  183  U.  S.  107.  129. 
33  L.  ed.  588.  547,  and  in  Bamett  v.  Kinney, 
147  U.  8.  476,  481,  87  L.  ed.  247,  249,  the 
Supreme  Court  of  the  United  States  points  out 
the  difference  between  a  voluntary  transfer 
of  property  out  of  the  jurisdiction  and  the 
transfer  of  such  property  as  the  result  of  le- 
gaX  proceedings  at  the  place  of  his  domicil, 
imying,  viz.  :  "Although  in  some  of  the 
states  the  fact  that  the  assignee  claims  under 
a  decree  of  a  court  or  by  virtue  of  the  law  of 
the  state  of  the  domicil  of  the  debtor  and  the 
attaching  creditor,  and  not  under  a  convey- 
ance by  the  insolvent,  is  regarded  as  imma- 
terial, yet  in  most  the  distinction  between 
involuntary  transfers  of  property,  such  as 
work  by  operation  of  law,  as  foreign  bank- 
rupt and  insolvent  laws,  and  a  voluntary 
conveyance,  is  recognized.  The  reason  for 
the  distinction  is  that  a  voluntary  transfer,  if 
valid  where  made,  ought  generally  to  be  valid 
everywhere,  being  the  exercise  of  the  per- 
flonal  right  of  the  owner  to  dispose  of  his 
own,  while  an  assignment  by  operation  of 
law  has  no  lejeral  operation  out  of  the  state 
in  which  the  law  was  passed.'*  Says  Mr. 
Wharton  in  his  Conflict  of  Laws  (sees.  799, 
800),  viz,  :  "With  regard  to  proceedings  in 
bankruptcy  or  insolvelicy  of  the  courts  of 
the  several  states  in  invitum,  the  universal 
rule  is  that  such  proceedings  are  ineffective 
as  against  attaching  creditors  until  they  are 
cither  adopted  by  domestic  process  or  the 

f property  is  realized  by  the  assignee.  Local 
ien  creditors,  whose  liens  are  prior  to  the  act- 
ual arrest  under  local  process,  unquestion- 
ably have  precedence.  The  question  of  pri- 
ority between  them  and  the  bankrupt  assignee 
^L.  H.  A. 


is  one  of  which  the  Ux  rei  ait^e  is  the  sole 
arbiter."  The  author  in  the  text  is  speaking 
of  state  bankrupt  or  insolvent  laws,  and  not 
in  resoect  of  national  bankruptcies.  In  Bay- 
noldi  V.  Add4m,  186  U.  S.  348,  84  L.  ed.  860. 
Mr,  Juittce  Bradley  referred  to  the  same  dis- 
tinction, viz.  :  "Every  state  exercises  to  a 
greater  or  less  extent,  as  it  deems  expedient, 
the  comity  of  giving  effect  to  the  insolvent 
proceedings  of  other  states,  except  as  it  may 
be  compelled  to  give  them  full  effect  by  the 
Constitution  of  the  United  States.  Where 
the  transfer  of  the  debtor's  property  is  the  re- 
sult of  a  judicial  proceeding,  as  in  the  pres- 
ent case,  there  is  no  provision  of  the  consti- 
tution which  requires  the  courts  ot  another 
state  to  carry  it  into  effect,  and,  as  a  general 
rale,  no  state  court  will  do  this,  to  the  prej- 
udice of  the  citizens  of  its  own  state."  Our 
statute  (Milliken  &  Vertrees'  Code,  g  5040) 
is  not  limited  to  citizens  of  this  state ;  but, 
as  held  by  this  court  in  Taylor  v.  Badoux, 
supra,  a  citizen  of  another  state  is  entitled 
to  pursue  the  remedy  it  affords.  Lisenhee  v. 
Hdt,  1  Sneed,  42,  51.  It  was  held  by  the 
court  of  appeals  of  New  York  in  Hibemia 
liiat.  Bank  v.  Lacombe,  84  N.  Y.  867,  38  Am. 
Rep.  518.  that  an  assignment  by  virtue  of  or 
under  a  foreign  law  does  not  operate  upon  a 
debt  or  right  of  action  as  against  a  person 
in  that  state,  and  that  a  foreign  creditor  right- 
fully in  a  court  of  that  state,  pursuing  a  rem- 
edy given  by  the  statutes  of  that  state,  may 
enforce  that  remedy  to  the  same  extent,  in 
the  same  manner,  and  with  the  same  priority 
of  lien,  as  a  citizen.  In  that  case  it  appeared 
that  the  plaintiff,  a  national  bank,  organ- 
ized and  having  a  place  of  business  in  New 
Orleans,  purchased  for  value  of  defendant  the 
Mechanics'  &  Traders*  Bank,  a  Louisiana  cor- 
poration, a  draft  drawn  on  bankers  in  the  city 
of  New  York  for  $10,000.  payable  to  plain- 
tiff's order.  The  draft  was  duly  presented 
to  the  payors  in  New  York,  and  "payment 
refused.  It  was  duly  protested,  and  notice 
given  to  the  drawer.  It  further  appeared 
that,  after  the  delivery  of  the  draft  to  plain- 
tiff, the  Mechanics*  &  Traders*  Bank  was 
placed  in  liquidation,  under  the  laws  of  Lou- 
isiana, and  commissioners  were  appointed  to 
take  possession  of  and  administer  its  assets. 
The  plaintiff  afterwards  commenced  an  at- 
tachment suit  in  the  supreme  court  of  New 
York,  which  was  served  on  M.  Morgan's 
Sons,  bankers  of  New  York,  who  had  funds 
of  the  Mechanics*  &  Traders'  Bank  of  New 
Orleans  in  their  hands.  It  was  held  that  the 
statute  of  New  York  authorized  the  proceed- 
ing, and  that  neither  the  law  of  Louisiana 
nor  the  adjudication  of  that  state  under  which 
the  commissioners  were  appointed  could  have 
any  operation  here  to  defeat  or  affect  the  lien 
of  plaintiffs*  attachment.  The  court  said, 
viz.  :  "  The  remaining  question  relates  to  the 
claim  made  by  the  commissioners  appointed 
by  the  court  in  Louisiana.  Neither  the  law 
nor  the  adjudication  under  which  they  were 
appointed  can  have  any  operation  here.  They 
are  strictly  local,  and  affect  nothing  more 
than  they  can  reach  ;  for  the  rule,  as  we  con- 
ceive, is  well  settled  that  an  assignment  by 
virtue  of  or  under  a  foreign  law  does  not  op- 
erate upon  a  debt  or  right  of  action  as  against 


168 


TEMME88EE  SUPREME  COUBT. 


Juke, 


a  person  in  this  state.  The  plaintiff,  as  we 
have  seen,  although  a  foreign  creditor,  is 
rightfully  in  our  courts,  pursuing  a  remedy 
given  by  our  statutes.  It  may  enforce  that 
remedy  to  the  same  extent  and  in  the  same 
manner  and  with  the  same  priority  as  a  citi- 
zen. Any  Okher  construction  would  make 
the  permission  of  the  statute  a  form  without 
benefit,  a  formality,  and  not  matter  of  sub- 
stance; a  mere  delusion.  Once  properly  in 
court,  and  accepted  as  a  suitor,  neither  the 
law  nor  court  administering  the  law  will 
admit  any  distinction  between  the  citizen  of 
its  own  state  and  that  of  another.  Before 
the  law  and  in  its  tribunals  there  can  be  no 
preference  of  one  over  the  other.  It  follows 
that,  however  fatal  the  adjudication  in  Lou- 
*  isiana  may  be  to  the  existence  of  the  defend- 
ant corporation. in  that  state,  it  cannot  de- 
prive its  creditors  of  the  remedies  afforded 
by  other  forums  against  its  property.  This 
action  was  commenced  before  the  intervention 
of  the  commissioners,  and  to  it  they  have 
established  no  defense,  nor  shown  sufScient 
reason  for  defeating  the  priority  of  lien  ac- 
quired by  the  proceedings  therein.  Witlitts 
V.  WaiU,  25  N.  Y.  586 ;  Folger  v.  Columbian 
Ins.  Co,  99  Mass.  267,  96  Am.  Dec.  747.  If 
the  plaintiff  has  by  its  proceedings  obtained 
an  advantage  against  the  law  and  adjudica- 
tions of  Louisiana,  it  is  a  resident  of  that 
state,  and,  as  such,  the  appellant's  counsel 
contends,  may  there  be  overhauled  and  made 
to  account  for  what  it  has  gained  here.  To 
that  remedy,  if  it  exist,  the  defendants  may 
properly  be  remitted."  In  the  later  Case  of 
Watte,  reported  in  99  N.  Y.  448,  the  court 
of  appeals  of  that  state  held  that,  where  nei- 
ther the  rights  of  domestic  creditors  nor  of 
foreign  creditors  proceeding  against  the  prop- 
erty under  state  laws  were  involved,  the  for- 
eign assignees  may  be  permitted  to  sue  in 
their  courts  for  the  benefit  of  all  the  credit- 
ors, on  principles  of  national  comity,  with- 
out a  surrender  of  the  principle  that  a  for- 
eign statutory  assignment  does  not  operate 
as  a  transfer  of  the  property  in  that  state. 
It  was  distinctly  held  in  that  case  that  a 
statutory  title  of  foreign  assignees  can  have 
no  recognition  in  that  state  solely  by  virtue 
of  the  statute.  The  case  of  Cole  v.  Cunning- 
ham, 183  U.  S.  107,  33  L.  ed.  538,  is  not  an 
authority  against  the  principles  already  an- 
nounced. It  appeared  in  that  case  that  al  1  the 
parties  were  domiciled  in  the  state  of  Mas- 
sachusetts. The  debtor  had  made  a  general 
assignment  of  all  his  property  for  the  benefit 
of  all  his  creditors,  as  required  by  the  laws 
of  that  state.  A  creditor  was  proceeding  in  a 
foreign  jurisdiction  to  subject  property  of  his 
insolvent  debtor  situated  in  the  sister  state 
to  the  satisfaction  of  his  claim.  Upon  bill 
filed  in  the  state  of  Massachusetts,  where 
all  the  parties  resided,  the  creditor  was  en- 
joined from  proceeding  further  with  the  pros- 
ecution of  his  suit  to  obtain  preference  in 
property  situated  in  such  foreign  jurisdic- 
tion. It  is  obvious  that  case  is  entirely  dis- 
similar in  its  facts  to  this  case.  We  have 
also  carefully  examined  the  case  of  Bagby  v. 
Atlantic,  M.  dk  0.  R.  Co.,  86  Pa.  291,  cited 
in  the  brief  of  defendants'  counsel ;  and, 
while  it  supports  his  contention,  the  case, 
29L.R.A. 


in  our  opinion,  is  opposed  to  the  great  weight 
of  authority  on  the  subject.  The  other  case, 
Hadley  v.  heedmans  Sav.  db  T,  Co,,  2  Tenn, 
Ch.  122,  wc  do  not  think  apposite. 

It  is  contended,  however,  on  behalf  of  de- 
fendants, that  complainant's  judgment  can- 
not be  enforced  in  the  state  of  Tennessee, 
because  it  was  void  in  the  state  of  Ohio, 
where  rendered.  This  contention  is  based 
upon  the  statute  of  that  state,  which  pro- 
vides, viz.  :  *^And  all  judgments  confessed 
by  such  corporation  (after  the  petition  for 
the  dissolution  of  the  corporation  is  filed) 
shall  be  absolutely  void  as  against  the  re- 
ceiver appointed  on  such  petition  and  as 
against  the  creditors  of  the  corporation." 
It  will  be  observed  that  the  statute  does  not 
in  terms  declare  that  the  judgment  shall  be 
void  as  against  the  corporation,  nor  does  it  un- 
dertake to  vest  the  receiver  with  the  title  to 
property  belonging  to  the  insolvent  corpo- 
ration situated  beyond  the  limits  of  that  state. 
The  statute  only  provides  that  such  judg- 
ment shall  be  void  as  against  the  receiver, 
and  the  creditors  of  the~  corporation.  The 
decree  dissolving  the  Mather  well  Iron  & 
Steel  Company  was  not  rendered  in  Ohio 
until  the  12th  day  of  October,  1892;  and 
until  that  time  the  corporation  was  a  going- 
concern,  with  the  right  to  exercise  its  cor- 
porate ifunctions,  and  was,  of  course,  sub- 
ject to  be  impleaded  at  the  suit  of  any  cred- 
itor. Mosehy  v.  Williamson,  5  Heisk.  278; 
Ccmfort  v.  McTeer,  7  Lea,  660;  City  Savings 
Bank  V.  ^orth  Alabama  Lumber  <fe  ^fg.  d, 
91  Tenn.  12 ;  Wait,  Insolvent  Corp.  ^  872 ; 
Central  ^at.  Bank  of  Baltimoi*e  v.  Connecti- 
cut Mut.  L,  Ins.  Co,  104  U.  S.  64,  78,  m 
L.  ed.  693,  701;  2  Morawetz,  Priv.  Corp. 
^  1010.  It  is  true,  the  petition  for  the  dis- 
solution of  the  corporation  was  filed  on  the 
6th  of  July,  1892,  and  this  judgment  wa» 
confessed  afterwards,  to  wit,  on  the  2uth  of 
July.  It  is  only  against  the  receiver  and 
creditors  of  the  corporation  that  such  judg- 
ment is  by  the  statute  declared  void.  We 
are  of  opinion  that  this  statute  is  only  oper- 
ative in  Ohio  in  favor  of  the  receiver,  and 
in  respect  of  property  situated  in  that  state. 
The  chattels  in  controversy  were  in  the  state 
of  Tennessee,  and  subject  to  its  laws,  when 
these  attachment  proceedings  were  begun, 
and,  being  the  property  of  the  Matherwell 
Iron  &  Steel  Company,  were  subject  to  com- 
plainant's judgment,  and  the  lien  of  com- 
plainant's attachment  is  in  no  wise  affected 
by  the  proceedings  that  transpired  in  Ohio. 

Finally,  it  is  Insisted  by  counsel  for  de- 
fendants that  it  does  not  appear  that  com- 
plainant has  exhausted  its  legal  remedy  in 
the  state  of  Ohio.  This  contention  is  based 
upon  the  language  of  section  5040,  Mil  liken 
&  Vertrees'  Code,  viz.  :  "When  a  judgment 
has  been  recovered  in  any  other  state  against 
a  resident  of  such  state,  and  the  creditor 
has  exhausted  his  legal  remedy,"  etc.  It  is 
claimed  on  behalf  or  defendants  that  up  to^ 
the  date  of  filing  the  amended  bill  in  this 
cause,  as  shown  by  the  record,  the  only  exe- 
cution that  had  issued  on  said  Judgment  was 
levied  upon  property  of  defendants,  or  some 
of  them.  The  proof  in  the  record  shows  that 
the  property  levied  on  was  either  released  or 
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subject  to  prior  liens,  and  that  nothing  could 
be  made  in  satisfaction  of  the  judgment.  It 
is,  moreover,  a  conclusive  answer  to  this 
position  that,  at  the  date  of  the  rendition  of 
complainant's  judgment  in  Ohio,  all  the 
property  of  the  Mather  well  Iron  &  Steel  Com- 

Cj  was  and  has  continued  to  remain  in  the 
ds  of  Rochester,  receiver ;  and  complain- 
ant absolutely  had  no  remedy  in  the  state  of 
Ohio  for  the  collection  of  its  judgment.  It 
kad  to  all  intents  and  purposes,  in  the  lan- 


guage of  the  statute,  exhausted  its  legal  rem- 
edy. P^ter  V.  Sabin,  149  U.  8.  479,  87  L. 
ed.  818;  TurUy  v.  Taylor,  3  Lea,  173:  Mont- 
gomery V.  McQee,  7  Humph.  284;  Com  v. 
Beauregard,  101  U.  8.  890,  25  L.  ed.  1004. 
It  results  that  the  bill  of  Roehe$ter,  receiver, 
filed  herein,  must  be  dismissed,  and  complain- 
ant will  be  entitled  to  a  decree  for  the  amount 
of  its  judgment  and  interest,  and  to  subject 
the  property  herein  attached,  or  its  proceeds, 
to  the  satisfaction  of  said  decree. 
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1.  A  railromd  company  owning  a  ftorry 
firanehise  which  runs  a  ferry  as  part  of  its  line 
oiDDOt  while  operatinir  the  rest  of  its  Udc  discon- 
tlDQe  the  ferry  because  it  is  not  profitable  and 
refuse  to  obey  a  legislative  requirement  to  oper- 
ate it. 

t*  An  order  hy  the  eonrt  to  operate  a 
ferry  may  be  in  the  first  instance  to  provide  a 
suitable  ferry  without  definitely  deciding  what 
kind  of  a  ferry  is  suitable. 

Sm  Special  mention  of  a  ferry  fk*ancliifle 
is  not  necessary  to  convey  it  in  a  transfer  of  a 
railroad  of  which  the  ferry  is  practically  an  ex- 
tension. 

4«  Aoqniesoence  hiy  the  state  in  the 
abandonment  of  a  ferry  is  not  shown  by 
mere  failure  of  officers  to  take  action  to  compel 
its  operation. 

5.  Daty  to  operate  a  ferry  nnder  a  firan. 
chise  may  be  specifically  enforced  by  a 
snit  in  court  authorized  by  statute,  and  the  for- 
feiture of  the  charter  is  not  the  only  remedy. 

6.  The  enforcement  of  a  penalty  due  to 
the  state  under  Stat.  1804,  chap.  aiC,  for  failure 
to  operate  a  ferry  cannot  be  had  in  a  suit  on  peti- 
tion of  individuals  to  compel  the  operation  of 
the  ferry. 

(June  10, 1806.) 

CASE  reserved  by  the  Supreme  Judicial 
Court  for  Bristol  County  for  the  opinion 
of  the  full  court  in  a  proceeding  to  compel  de- 
fendants to  operate  a  ferry  between  Fairhaven 
and  New  Bedford  and  to  enforce  the  statutory 
penalty  for  their  refusal  to  do  so.  Decree  in 
fator  of  complainants. 

The  facts  are  stated  in  the  opinion. 

Messrs.  T.  M.  Stetson  and  L.  Le  B. 
Holmes*  for  plaintiffs : 

Statute  1882,  chapter  80,  authorizes  union 
of  Old  Colony  Railroad  and  said  Boston, 
Clinton,  Fitchburg  &  New  Bedford  Rail- 
road,* under  the  name  of  Old  Colony  Railroad 
Company,  which  shall  enjoy  all  the  franchises 
and  property  belonging  to  both,  and  shall  as- 
sume all  the  duties  of  said  corporations. 

The  Old  Colony  Railroad  votes  union  and 

KoTB.— In  connection  with  the  above  case,  see 
note  to  State  v.  Dod^  aty,  M.  &  T.  R.  Co.  (Kan.)  24 
I*  R.  A  fifti«  on  mandamus  to  compel  operation  of 
iBflroad. 
20L.aA. 


to  he  suhject  to  all  the  duties  of  a  railroad 
which  in  its  title  deed  of  ten  years  before  was 
expressly  and  in  terms  bound  to  this  ferrj 
duty  and  powers,  ''as  fully  and  amply  as  if 
they  had  first  been  granted  directly  to  said 
New  Bedford  Railroad  Company."  The  Old 
Colony  Railroad  was  inexcusable  if  it  did  not 
know  what  the  title  deed  of  its  grantor  set 
forth.  But  whether  it  knew  or  not,  its  duty 
to  the  public  was  the  same. 

And  that  river  crossing  was  just  as  much  its 
duty  as  to  maintain  the  railroad  to  Taunton, 
or  any  bridge. 

Wheeler  v.  San  Francisco  dt  A.  R.  Co.  81 
Cal.  68,  89  Am.  Dec.  147. 

A  consolidation  * 'subjects  to  all  the  duties  of 
both" — defendant  became  liable  not  only  to 
duties  owed  the  public,  but  even  to  'existing 
tort  damages. 

John  Hancock  Mut.  L.  Ins.  Co.  v.  Worcester, 
N.  &  R.  R.  Co.  149  Mass.  214;  Morawetz, 
Priv.  Corp.  ^§  989,  942-957. 

A  privilege  is  a  duty;  if  a  charter  is  a  con- 
tract, then  the  railroad  owes  the  consideration, 
i.  e.,  burdens  for  the  privile^s  granted  it. 

Com.  V.  Hancock  Free  Bridge  Corp.  2  Gray, 
64. 

This  ferry  was  more  than  an  appendage,  it 
was  the  railway  itself.  By  Act  of  1^54,  '*it 
shall  exist  and  be  known  as  the  Fairhaven 
Branch  Railroad." 

Fitch  V.  NevD  Haven,  N.  L.  <fc  8.  R.  Co.  80 
Conn.  38;  Cohen  v.  Wilkinson,  12  Beav.  125; 
Wheeler  v.  San  Francisco  db  A.  R,  Co,  and 
Com.  V.  Hancock  Free  Bridge  Corp.  supra. 

Bv  virtue  of  this  deed  the  Old  Colony  Rail- 
road owns  the  Fairhaven  Branch  Railroad,  in- 
cluding the  ferry.  Its  answer  says  it  owns  the 
said  Fairhaven  Branch  Railroad.  It  shall  not 
be  permitted  to  say,  "We  have  violated  our 
duty,  and  so  should  not  be  held  to  such  duty." 
The  grantee  of  a  charter  cannot  relieve  him- 
self by  violation.     That  is  not  his  right. 

Barker  v.  Barrows,  188  Mass.  580;  Ratrson, 
V.  Uxbridge  School  Dist.  No.  5,  7  Allen,  127,  83 
Am.  Dec.  670;  Sohier  v.  Trinity  Church,  109 
Mass.  1;  Packard  v.  Am^s,  16  Grav,  327;  Epis- 
copal City  Mission  v.  Appleton,  117  Mass.  826. 

Throughout  the  chain  of  deeds  it  was  not 
necessary  ever  to  use  the  word  "duties." 

Com.  V.  Hancock  Free  Bridge  Corp.  2  Gray^ 
61. 

A  mere  transfer  of  a  franchise  carries  its  du- 
ties, as  well  as  its  privileges,  without  any  other 
words. 

Com. V.Hancock  Free  Bridge  Corp.  2  Gray,  65. 
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A  Massachusetts  franchise  cannot  be  ended 
by  "abandonment." 

BoBton  Qlas8  Maitufactory  v.  Langdon,  24 
Pick.  49,  36  Am.  Dec.  292;  Rti8»ell  v.  McfA- 
lav,  14  Pick.  63;  2  Kent,  Com.  ♦305,  note,  311 
312. 

The  commonwealth's  remedy  is  not  limited 
to  a  forfeiture  of  charter.  Enforcement  of 
chartered  duty  has  always  been  law,  by  man- 
damus, injunction,  indictment,  action  or  tort 
for  penalty,  etc. 

2  Kent,  Com.  *290.  note;  Riddle  v.  Proprie- 
tors of  IjKkB  &  Canals^  7  Mass.  187;  Mower  v. 
Leicester,  9  Mass.  250,  6  Am.  Dec.  83;  Mora- 
wetz.  Priv.  Corp.  ^^^  10756,  1076,  1182,  1138; 
Keene  v.  Eastern  R.  Co,  103  Mass.  259;  Re 
Fencing,  Pub.  Stat.  chap.  112,  §  115;  FUch- 
burg  R,  Co,  v.  Grand  Junction  Railroad  d 
Depot  Co.  4  Allen,  205;  Roxbury  v.  Boston  & 
P.  R.  Corp.  6  Cush.  486. 

Or  by  indictment. 

2  Kent,  Com.  *290,  note:  Com.  v.  Hancock 
Free  Bridge  Corp.  2  Gray,  67. 

No  limitation  runs  against  the  common- 
wealth unless  expressly  so  provided. 

Stoughton,  Sharon  &  Canton  v.  Baker, \  Mass. 
528,8  Am.  Dec.  236;  Ciwa.  ^.  Alger,  7  Cush.  100; 
United  States  y.Boar,  2  Mason,  818;  Arundel  v. 
McCuOoch,  10  Mass.  70;  People  v.  Gilbert, 
18  Johns.  227;  United  States  v.  Thompson,  98 
U.  8.  486.  25  L.  ed.  194;  Com.  v.  AUmrgtr, 
1  Whart.  469;  Peoria  db  R.  I.  R.  Co.  v.  Coal 
Valley  Min.  Co.  68  lU.  489;  United  States  v. 
Alexandria,  19  Fed.  Rep.  611;  United  States  v. 
Haihville,  C.  <fe  St.  L.  R  Co.  118  U.  8.  125,  30 
L.  ed.  83;  Com,  v.  Allen,  128  Mass.  810; 
Charles  River  Bridge  Proprs.  v.  Warren  Bridge 
Proprs.  86  U.  8.  11  Pet.  544,  9  L.  ed.  822. 

Acceptance  by  stockholders  of  Act  of  1894, 
or  similar  mandatory  acts,  is  absurd. 

Com.  V.  Eastern  R.  Co.  103  Mass.  257,  4 
Am.  Rep.  555;  Worcester  v.  Aorttfich  &  W.  R. 
Co.  109  Mass.  103;  Atty-Gen.  v.  Old  Colony 
R.  Co.  22  L.  R.  A.  112,  160  Mass.  96:  Fitch 
burg  R.  Co.  v.  Grand  Junction  Railroad  & 
Depot  Co.  supra;  Mobile  cfe  M.  R.  Co.  v.  Steiner, 

61  Ala.  559;  Gowen  v.  Penobscot  R.  Co.  44  Me. 
145;  State  v.  New  Haven  db  Northampton 
Co.  43  Conn.  351;  Eastern  R.  Co.  v.  Boston  d- 
M.   Railroad,  111  Mass.  129,  15  Am.  Rep.  18. 

Profit  and  loss  are  not  important  where 
there  is  a  legislative  act. 

A  ferry  is  part  of  a  unit,  like  a  bridge,  or 
rock  cut. 

Com.  V.  Eastern  R.  Co.  103  Mass.  257,  4 
Am.  Rep.  555;  Parker  v.  Metropolitan  R.  Co. 
109  Mass.  506;  Woodruff  v.  New  York  d  N.  E. 
R.  Co.  59  Conn.  64;  Worcester  v.  Norwich  dt 
W.  R  Co.  109  Mass.  103;  Metropolitan  R.  Co. 
V.  Highland  Street  R.  Co.  118  Mass.  293. 

The  lessor  is  the  one  to  proceed  against. 

Braslin  v.  SornervUle  Horse  R.  Co.  145  Mass. 
67;  Nelson  v.  Vermont  &  C.  R.  Co.  26  Vt.  721, 

62  Am.  Dec.  614;  Bower  v.  B.  d  S.  R.  Co.  42 
Iowa,  548;  Singleton  v.  Southitentern  Railroad^ 
70  Ga.  465.  48  Am.  Rep.  574;  Central  &  M.  R. 
Co.  V.  Morris,  68  Tex.  49;  Worcester  v.  Norwich 
db  W.  R.  Co.  109  Mass.  103;  New  Bedford  R.  Co. 
V.  Old  Colony  R.  Co.  120  Mass.  399;  Com.  v. 
Te?i^  Maasachnsetts  Tump.  Corp.  5  Cush.  509; 
Langley  v.  Ronton  &  M.  Railroad,  10  Gray, 
103.  DaHs  V.  Providence  &  W.  R.  Co.  121  Mass. 
184;  IngersoU  v.  Stockbridge  <fe  P.  R.  Co.  8  Al- 
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len,  489;  Notice  in  hac.  Pub.  Stat.  chap.  105, 
§  37;  Chic<wo  AN.  W.  R.  Co.  v.  Grant,  118  U. 
8.  424,  28  L.  ed.  1064;  Bouknight  v.  Charlotte, 
a  &  A.  R.  Co.  41  8.  C.  415:  Balstey  v.  St. 
Louis,  A.  dk  T.  H,  R.  Co.  119  111.  68.  69  Am. 
Rep.  784;  Chollette  v.  Omaha  dk  R.  V.  R.  Go, 
4  L.  R.  A.  135,  26  Neb.  168;  Macon  dk  A.  R. 
Co.  V.  Mayes,  49  Ga.  855,  15  Am.  Rep.  678; 
Harmon  v.  Columbia  db  G.  R.  Co.  28  8.  C.  401; 
Gale  V.  Tr<yy  db  B.  R.  Co.  51  Hun,  470. 

If  a  railroad  attempts  to  divest  itself  gener- 
ally of  its  personal  property,  or  the  bulk  of  its 
property,  the  act  is  ultra  tires  and  void. 

Central  Transp.  Co.  v.  Pullman* s  Palace  Car 
Co.  189  U.  8.  49,  85  L.  ed.  64;  Brandi  v.  Jesup, 
106  U.  8.   468,  27  L.  ed.  279;  2  Kent,  Com 
*814,  and  notes: 

Act  of  1894.  chapter  892,  is  valid  by  legisla- 
tive competence  and  power,  without  any  prer 
ious  duty. 

Massachusetts  General  Hospital  v.  State  Mut 
L.  Assur.  Co.  of  Worcester,  4  Gray,  227;  Fitch 
burg  R.  Co.  v.  Grand  Junction  Railroad  db 
Dewit  Co,  4  Allen,  205;  Worcester  v.  Norwich 
db  W.  R.  Co.  109  Mass.  103;  Mobile  db  M.  R. 
Co,  V.  Steiner,  61  Ala.  559;  Railroad  Comrs,  r, 
Portland  db  0.  Cent.  R.  Co.  68  Me.  269, 18  Am. 
Rep.  208;  Gowen  v.  Penobscot  R.  Co.  44  Me. 
145;  Slate  v.  New  Haven  db  Northampton 
Co.  48  Conn.  851:  State  v.  Hartford  db  N,  H. 
R.  Co.  29  Conn.  538;  Boston  db  M.  R.  Go.  ▼. 
York  County  Comrs.  79  Me.  386:  Peik  r. 
Chicago  d  N.  W.  R.  Co.  94  U.  8.  164,  24  L. 
ed.  97:  Crawford  v.  Branch  Bank  of  Alabama 
at  Mobile,  48  U.  8.  7  How.  282,  12  L.  ed.  703; 
People  V.  Boston  dh  A.  R.  Co.  70  N.  Y.  569; 
Parker  v.  Metropolitan  R.  Co,  109  Mass.  506; 
Metropolitan  R  Co.  v.  Highland  Street  R.  09. 
118  Mass.  298;  Re  Northampton's  Petition,  168 
Mass.  301;  Norwood  v.  New  York  db  N.  E.  R, 
Co.  161  Mass.  264;  Woodruff  v.  New  York  db 
N.  E.  R.  Co.  59  Conn.  68;  Keene  v.  Eatiem 
R  Co.  108  Mass.  259. 

Mr.  J.  H.  Benton,  Jr.,  for  defendant. 

Mr.  H.  M.  Knowlton,  Atty-Gen,,  for  the 
Commonwealth. 


Allen,  J.,  delivered  the  opinion  of  the 
court: 

By  Statute  1854,  chapter  124,  the  proprie- 
tors of  the  New  Bedford  &  Pairhaven  Ferry 
were  authorized  to  transfer  their  charter  to 
the  Fairhaven  Branch  Railroad  Company  by 
deed,  which  should  vest  in  the  latter  com- 
pany all  the  rights  and  powers  conferred  by 
said  charter,  with  a  provision  that  the  latter 
company  should  be  held  to  perform  all  the 
duties  prescribed  thereby,  and  that  from  and 
after  the  execution  and  delivery  of  the  deed 
the  name  of  the  ferry  company  should  be 
changed,  and  that  the  said  corporation  should 
afterwards  exist  and  be  known  by  the  name 
of  the  Fairhaven  Branch  Railroad  Company, 
and  should  not  be  required  to  hold  separate 
meetings  as  a  ferry  company,  but  that  all 
acts  needful  and  proper  to  be  done  should  be 
done  at  regular  or  special  meetings  of  the 
railroad  corporation,  or  by  the  directors 
thereof.  The  deed  whicfh  was  executed  under 
the  above  statute  was  expressed  to  be  upon 
the  condition  that  the  railroad  companv  and 
their  successors  should  at  all  times  discharge 
I  the  duties,  and  become  and  remain  subject  to 
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the  liabilities,  prescribed  and  set  forth  in  the 
charter  of  the  ferry  company,  and  also  in 
Stat.  1854,  chap.  124.  Various  intermediate 
transfers  were  made,  until,  in  1888,  by  virtue 
of  Stat.  1882,  chap.  80,  the  Old  Colony 
Railroad  Company  succeeded  to  all  the  fran- 
chises and  property  which  had  belonged  to 
the  Fairhaven  Branch  Railroad  Company. 
The  evidence  in  the  case  leaves  no  doubt, 
and  it  is  conceded,  that  after  the  deed  to 
the  Fairhaven  Branch  Railroad  Company  the 
railroad  of  that  company  and  the  ferry  became 
one  line,  and  were  operated  as  such  for  a 
number  of  years.  It  was  the  same  in  e£Pect 
as  if  the  railroad  company,  by  its  original 
charter,  had  been  authorized  to  establish  and 
operate  the  ferry  as  a  part  of  its  line.  The 
ferry  became  practically  an  extension  of  the 
railroad,  just  as  if  the  railroad  had  been  ex- 
tended over  a  bridge.  The  railroad  line 
having  been  thus  extended  and  operated  un- 
til 1873,  the  ferry  was  in  that  year  dis- 
continued as  unprofitable ;  and  by  Stat. 
1894,  chap.  392,  Ihe  Old  Colony  Railroad 
Company  was  expressly  required  to  provide 
and  operate  a  suitable  ferry  in  accordance 
with  the  provisions  of  the  original  ferry 
charter  and  of  Stat.  1854.  chap.  124. 

The  first  question  which  we  have  to  de- 
termine is  whether  this  statute  is  within  the 
legislative  power ;  that  is  to  say,  whether  a 
railroad  company,  which  runs  a  ferry  as  a 
part  of  its  line,  and  which  is  operating  the 
rest  of  its  line,  can  discontinue  the  ferry, 
and  refuse  to  obey  a  legislative  reauirement 
to  operate  it.  A  railroad  company  has  by  no 
means  an  absolute  power  to  determine  what 
parts  of  its  line  it  will  operate.  Its  fran- 
chises are  granted  for  the  public  good,  and 
in  exercising  them  it  is  largely  subject  to 
the  control  and  direction  of  the  legislature. 
Either  by  virtue  of  the  police  power  or  of 
the  reserved  power  to  alter  charters,  many 
acts  may  be  required  which  involve  expense, 
and  which  a  railroad  corporation,  or  other 
corporation  ♦»  which  like  rules  would  apply, 
would  not,  If  left  to  itself,  undertake. 
Numerous  illustrations  of  this  are  found  in 
the  decisions  of  this  court,  as  well  as  in  those 
elsewhere.  Boxbury  v.  Boston  d  P.  R.  Corp. 
6  Cush.  424 ;  Com.  v.  Hancock  Free  Bridge 
Corp.  2  Gra^,  58,  64 ;  Fitchburg  R.  Co,  v. 
Grand  Junction  Railroad  dt  Depot  Co.  4  Allen, 
198 :  Com,  v.  Eastern  R.  Co.  103  Mass.  254, 
4  Am.  Rep.  555;  Commissioners  on  Inland 
Fisheries  v.  Uolyoke  Water  Potter  Co.  104 
Mass.  446.  6  Am.  Rep.  247:  Worcester  v. 
Norwich  d  W,  R.  Co.  109  Mass.  103;  Re 
Northampton's  Petition,  158  Mass.  299,  301 : 
Union  Pae.  R.  Co.  v.  Hall,  91  U.  S.  843.  23 
L.  ed.  428 :  Railroad  Comrs,  v.  Portland  dk  0. 
Cent.  R.  Co.  63  Me.  277,  18  Am.  Rep.  208 ; 
State  V.  Hartford  d  ^\  H.  R.  Co.  29  Conn. 
538 ;  PeopU  v.  Albany  d  V.  R.  Co.  24  N.  Y. 
261,  82  Am.  Dec.  295;  PeopU  v.  Boston  d  A. 
R.  Co.  70  N.  Y.  569 ;  Montdair  Tvop.  v.  New 
York  d  O.  L.  R.  Co.  45  N.  J.  Eq.  436 ; 
PeopU  V.  Loui9mlU  d  N.  R.  Go.  120  111.  48; 
8taU  V.  Iowa  Cent.  R.  Co.  83  Iowa,  720.  The 
present  case  is  merely  an  instance  of  com- 
pelling a  railroad  company  to  operate  its  en- 
tire line.  The  legislature  has  seen  fit  to  pass 
an  imperative  statute  to  this  effect.  In 
29  L.Ji.A. 


view  of  this  statute,  it  is  not  open  to  the 
railroad  company  to  determine  that  the  ferry 
should  be  discontinued  while  all  the  rest  of 
its  various  lines  are  operated.  The  defend- 
ant appears  to  rely  on  Com.  v.  Fitc/iburg  R. 
Co.,  12  Gray,  180,  as  sanctioning  a  contrary 
doctrine ;  but  in  that  case  there  was  no  statute 
requiring  that  the  railroad  company  should 
run  the  unprofitable  trains.  There  is  nothing 
in  the  decision  which  declares  or  implies  that 
the  legislature  might  not  have  imposed  this 
as  an  absolute  duty.  The  same  thing  may 
be  said  of  PeopU  v.  Rome,  W.  d  O.  R,  Co,. 
108  N.  Y.  95,  and  PeopU  v.  New  York,  L.  E. 
d  W.  R.  Co.  104  N.  Y.  58,  58  Am.  Rep. 
484. 

The  defendant  contends  that  Stat.  1894, 
chap.  392,  did  not  impose  a  new  obligation 
on  the  defendant,  but  only  required  the  de- 
fendant to  perform  such  obligation  as  the 
ferry  company  would  have  been  under  to 
maintain  and  operate  the  ferry,  if  it  had  not 
transferred  its  charter  in  1854 ;  and  an  elabo- 
rate argument  is  made  to  show  that  the  orig- 
inal ferry  company  was  not  bound  to  main- 
tain the  ferry  for  all  time.  But,  whatever 
may  have  been  the  obligation  of  the  orig- 
inal ferry  company,  the  Fairhaven  Branch 
Railroad  Company,  when  it  made  the  ferry 
a  part  of  its  line,  no  longer  had  the  power 
to  discontinue  the  ferry,  provided  the  legis- 
lature expressly  required  that  it  should  be 
operated.  And  we  are  unable  to  give  to  the 
Statute  of  1894  the  construction  suggested 
b3'  the  defendant.  This  statute  makes  it  the 
imperative  duty  of  the  defendant  to  operate 
the  ferry,  whether  it  is  profitable  or  not. 
The  defendant  contends  that  the  statute  re- 
quires it  to  provide  and  operate  a  ** suitable" 
ferry,  and  that  there  is  no  proof  before  the 
court  upon  which  it  can  be  definitely  decided 
what  kind  of  a  ferry  is  suitable.  We  think, 
however,  that  an  order  to  provide  a  suitable 
ferry  is  suflicient  in  the  first  instance,  and 
that,  if  complaint  is  made  that  a  ferry  boat 
which  may  be  provided  is  not  suitable,  a 
further  application  may  be  made  to  the 
court. 

The  defendant  further  contends  that  the  re- 
quirement to  operate  a  ferry  forces  it  into  a 
new  business,  and  that,  if  the  legislature  can 
require  it  to  operate  a  ferry  for  a  mile,  it 
could  also  require  it  to  maintain  a  line  of 
steamboats  to  Nantucket.  The  only  answer 
which  needs  to  be  given  to  this  argument  is 
that  the  ferry,  by  legislative  authority,  was 
adopted  by  the  railroad  company  as  a  part 
of  the  line  of  the  railroad,  and  that  its  sub- 
sequent maintenance  is  no  more  outside  of 
the  business  of  the  railroad  company  than 
the  maintenance  of  any  other  part  of  the  rail- 
road line. 

The  defendant  further  contends  that  the 
only  liability  of  the  defendant  for  failure 
to  operate  the  ferry  is  a  liability  to  forfeit 
the  ferry  charter.  This  argument  cannot,  pre- 
vail,  since  the  blending  of  the  ferry  fran- 
chise with  that  of  the  mil  road  company. 

The  defendant  also  contends  that  it  has 
never  acquired  the  franchise  to  maintain  the 
ferry.  The  ground  of  this  argument  is  that 
the  deed  of  the  ferry  franchise  to  the  Fair- 
haven Branch  Railroad  Company  was  upon 


172 


Massachubbtts  Sufbbme  Judicial  Court. 


JVNK^ 


condition,  and  that  the  deed  became  void  by 
the  failure  to  perform  the  duties  required 
by  the  condition  ;  and,  moreover,  that  in  the 
recent  transfers  no  express  mention  has  been 
made  of  the  ferry  franchise.  But  the  deed 
of  the  proprietors  of  the  ferry  to  the  Fairhaven 
Branch  Railroad  Company  cannot  be  con- 
sidered as  technically  a  deed  upon  condition 
subsequent.  No  clause  of  reentry  for  breach 
of  condition  was  inserted,  and  the  purpose 
of  the  proviso  was  rather  to  show  that  the 
grantee  was  to  assume  and  perform  the  duties 
prescribed  and  set  forth  in  the  charter. 
Ua%D9on  V.  Uxbridge  School  Dist,  No,  5,  7 
Allen,  125,  88  Am.  Dec.  670;  SoMer  v. 
Trinity  Church,  109  Mass.  1,  19 ;  Episcopal 
City  Mimon  v.  AppUton,  117  Mass.  326.  N^o 
conveyance  upon  condition  subsequent  was 
contemplated  bv  Stat.  1854.  chap.  124.  or 
by  the  vote  of  the  stockholders  of  the  Fair- 
haven  Branch  Railroad  Company  to  make 
the  purchase.  The  e£Pect  of  the  transaction 
was  to  transfer  the  duties  from  one  corpora- 
tion to  another,  after  which  the  original  cor- 
poration bad  no  further  interest  in  the  mat- 
ter ;  but  the  railroad  company  was  bound  by 
law  to  perform  all  and  singular  the  duties 
of  the  ferry  company.  The  ferry  company 
was  not  authorized  to  make  a  conditional 
transfer.  By  section  8  of  the  statute,  its  only 
existence  after  the  transfer  was  as  the  Fair- 
haven  Branch  Railroad  Company.  Moreover, 
an  estate  on  condition  subsequent  is  not  de- 
feated except  by  re- entry  for  breach  of  con- 
dition. No  such  re-entry  has  been  made  in 
this  case,  nor  is  it  easy  to  see  how  it  could 
be,  since  the  ferry  company,  as  a  separate  cor- 
poration, has  ceased  to  exist.  In  reference 
to  the  suggestion  that  no  special  mention  of 
the  ferry  franchise  has  been  made  in  the  re- 
cent conveyances,  it  may  be  said  that  none 
need  be,  since  the  provisions  of  Stat.  1854, 
chap.  124,  and  the  delivery  of  the  deed  there- 
under. Since  that  time  the  ferry  corporation 
has  existed  and  been  known  by  the  name  of 
the  Fairhaven  Branch  Railroad  Company, 
and  has  been  included  in  all  transfers  of  that 
company. 

The  defendant  further  contends  that  it  can- 
not be  required  to  maintain  the  ferry  during 
the  term  of  the  lease  of  its  railroads  and 

Sroperty  to  the  New  York,  New  Haven  & 
[artford  Railroad  Company.  This  lease  was 
not  pleaded  in  defense,  and  we  have  no  rea> 
son  to  suppose  that  the  omission  was  through 
inadvertence.  Its  admission  in  evidence  was 
objected  to  as  incompetent,  and  not  open, 
and  no  motion  was  made  to  amend  the  answer 
by  pleading  it.  We  therefore  have  no  occas- 
ion to  consider  whether  tlie  existence  of  the 
lease  would  exonerate  the  defendant  as  lessor 
from  its  obligations  to  the  commonwealth, 
respecting  which,  however,  see  Braslin  v. 
SomertilU  Ilortie  R.  Co,  145  Mass.  64 ;  Datis 
V.  Providence  d  W.  JR.  Co.  121  Mass.  184. 

The  defendant  also  suggests  that  any  ob- 
ligation to  the  commonwealth  to  operate  the 
ferry  was  waived  by  the  acquiescence  of 
the  commonwealth  in  its  abandonment  for  a 
period  of  twenty  years  after  1873,  and  also  by 
legislation  subsequent  to  the  abandonment  in 
1873,  by  which  the  railroads  were  permitted 
to  lease  and  consolidate  upon  the  basis  of 
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such  abandonment.  But  no  such  waiver  on 
the  part  of  the  commonwealth  is  to  be  pre- 
sumed without  the  use  of  language  in  some 
statute  clearly  expressing  or  implying  it. 
The  omission  by  officers  ofthe  commonwealth 
or  by  others  to  take  steps  earlier  for  enforcing 
the  duty  signifies  nothing.  No  statute  has 
been  pointed  out  showing  an  intention  on  the 
part  of  the  legislature  to  waive  the  perform- 
ance of  it. 

The  defendant  contends  that  the  legislature 
could  not  provide  for  the  specific  enforcement 
of  the  obligation  to  maintain  the  ferry  by  a 
suit  in  court,  such  as  is  provided  for  in  Stat. 
1894,  chap.  892.  The  numerous  cases  already 
cited  in  which  resort  has  been  had  to  the 
courts  for  the  enforcement  of  similar  obliga- 
tions and  duties  show  to  the  contrary,  and 
that  the  forfeiture  of  the  charter  is  not  the 
only  remedv. 

Finally,  It  is  contended  that  the  penalty  of 
$100  a  day  for  each  day's  delay  in  operating 
such  ferry  cannot  be  enforced  in  this  suitT 
Upon  this  point  the  statute  is  not  clear,  but 
we  have  come  to  the  conclusion  that  the  bet- 
ter construction  of  the  statute  is  as  the  de- 
fendant contends.  The  principal  reasons 
supporting  this  view  are  as  follows:  The 
forfeiture  of  the  sum  prescribed  is  to  the  com- 
monwealth, but  the  statute  contains  no  pro- 
vision making  the  commonwealth  or  any  one 
of  its  officers  a  party  to  the  suit  which  ten  or 
more  citizens  may  bring  to  enforce  the  pro- 
visions of  the  act.  The  maintenance  of  the 
ferry  is  for  the  peculiar  benefit  of  New  Bed- 
ford and  Fairhaven,  but  the  citizens  of  those 
places  have  no  special  interest  in  the  enforce- 
ment of  the  penalty.  The  legislature  can 
hardly  have  intended  that  the  penalty  should 
be  paid  to  the  ten  or  more  citizens  who  are 
authorized  to  file  a  petition  in  equity  to  en- 
force the  provisions  of  the  statute,  yet  nobody 
else  is  required  to  be  a  party  plaintiff.  The 
plaintiffs  have  made  the  attorney-general  a 
party  to  represent  the  commonwealth ;  but 
he  is  not  a  financial  officer  of  the  state,  and 
we  are  at  a  loss  to  see  how  he  can  properly 
be  made  a  party,  or  be  entitled  to  appear  in 
his  own  name  to  represent  the  pecuniary  in- 
terest of  the  commonwealth  under  this  statute. 
The  ordinary  way  of  enforcing  a  penalty 
which  is  to  go  to  the  commonwealth  is  by  pro- 
ceeding in  the  name  of  the  commonwealth, 
unless  some  other  mode  is  enacted  by  statute 
or  established  by  custom.  We  have  a  diffi- 
culty in  inferring  that  the  legislature  in- 
tended that  a  heavy  pecuniary  penalty 
inuring  to  the  commonwealth  should  be  en- 
forceable by  a  suit  or  petition  in  equity  in 
this  court,  which  suit  is  instituted,  managed, 
controlled,  and  subject  to  be  discontinued 
solely  by  private  citizens,  who  have  no  in- 
terest in  such  penalty.  The  provision  of  the 
statute  that  this  court  should  have  jurisdic- 
tion in  equity  upon  the  petition  of  ten  or 
more  citizens  of  New  Bedford  or  Fairhaven 
to  enforce  the  provisions  of  this  act  is  satis- 
fied by  holding  that  it  means  the  provisions 
requiring  the  Old  Colony  Railroad  Company 
to  provide  and  operate  a  suitable  ferry. 
These  citizens  may  maintain  a  petition  in 
equity  to  enforce  so  much  of  the  statute  as 
concerns  the  citizens  of  New  Bedford  and 
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Fairhaven.  The  commonwealth  may  enforce 
the  penalty  which  inures  to  its  benefit.  This 
view  derives  some  confirmation  from  Pub. 
Stat.,  chap.  217,  g  3,  providing  that  ''all 
fines  and  forfeitures  .  .  .  expressly  ap- 
propriated to  the  use  of  the  commonwealth 
.  .  .  may,  unless  otherwise  expressly  pro- 
vided by  law,  be  prosecuted  for  and  recov- 
ered   by  indictment   in  the  superior  court 


.  .  .  or  the  same  may  be  recovered  in  an 
action  of  tort. 

The  result  is  that  the  pUUntijfu  are  not  en- 
titled  to  a  decree  for  enforcing  the  forfeiture  of 
$100  a  day  to  the  commonwealth,  but,  in  the 
opinion  of  a  majority  of  the  court,  they  are  en- 
titled to  a  decree  requiring  the  defendant  to  pro- 
tide  and  operate  a  suitable  ferry. 

Ordered  accordingly. 


IOWA  SUPREME  COURT. 


£.  E,  ELLSWORTH 

V, 

CHICAGO,  BURLINGTON  &  QUINCY 
R.  CO.,  Appt, 


(- 


.Iowa. 


1.  The  eUkiifle  " eontiiiiioiiB 
^vlthin  one  day  of  date  of  sale  *^  on  a  rail- 
road ticket  does  not  make  the  ticket  invalid 
on  the  day  of  sale  because  it  bears  a  prior 
date. 

2.  Failure  to  i>ay  for  a  ticket  when 
pnrehaiied  because  of  baste  to  catch  a  train, 
and  the  acceptance  of  a  promise  to  pay  on  re- 
turn, will  not  defeat  the  riRht  of  the  passenger 
to  recover  damages  for  ejection  because  the 
ticket  bears  a  prior  date. 

8«  A  pa—enger  is  not  called  -upon  to 
sabinit  to  a  wron§fftil  ejection  for  the 
purpose  of  economizing  the  damages  to  be  re- 
covered, but  may  make  any  resistance  not 
amounting  to  a  criminal  disturbanoe  of  the 
peace. 

4.  Exemplary  damag^es  may  be  recov- 
ered by  a  passenger  for  an  ejection  which  was 
malicious  as  well  as  wrongful. 

(May  28, 1895.) 

APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  Adams  County 
iu  favor  of  plaintiff  in  an  action  brought  to 
recover  damages  for  plaintiff's  alleged  unlaw- 
ful ejection  from  defendant's  train.     Afflrmed, 

Statement  by  Qrang^r,  J.  : 

On  the  morning  of  September  27,  1898,  the 
plaintiff  procur^  a  ticket  on  defendant's 
line  of  road  from  Prescott  to  Corning,  a  dis- 
tance of  seven  and  one  third  miles.  Because 
of  the  fair  at  Coming,  the  company  was  sell- 
ing round-trip  tickets  at  reduced  rates,  which 
tickets  had  to  be  filled  in  with  a  pen.  The 
plaintiff  was  late  reaching  the  depot  at  ^Pres- 
cott, so  that  there  was  no  time  to  fill ''up  a 
round -trip  ticket,  and  he  told  the  agent  to 
give  him  a  "straight  ticket."  The  train 
was  moving,  and  plaintiff  took  the  ticket 
handed  him,  and  caught  the  train,  and  got 
onto  the  rear  platform.  Because  of  his  haste, 
he  did  not  pay  for  the  ticket,  but  said  to  the 


NOTB.~The  present  case  seems  to  be  one  of  first 
impression  in  regard  to  the  effect  of  the  words 
**  day  of  date  of  sale  *^  on  a  railroad  ticket. 

As  to  ejection  of  passenger  for  refusal  to  pay 
fare,  see  also  Peabody  v.  Oregon  R.   &lMav.  Co. 
(Or.)  12  L.  R.  A.  828.  and  note. 
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agent  that  he  would  pav  on  his  return,  to 
which  the  agent  assented.  By  a  rule  of  the 
company,  tickets  must  be  used  on  the  day 
they  are  purchased,  and,  if  not  so  used,  they 
may  be  returned,  and  the  purchase  money 
will  be  refunded.  The  ticket  iriven  plain- 
tiff was  dated  September  34,  1893,  instead  of 
the  27th,  the  day  on  which  it  was  handed  to 
plaintiff.  The  delivery  of  the  ticket  to  plain- 
tiff was  a  mistake,  it  having  before  been 
sold,  and  not  used,  and  then  redeemed,  as 
above  stated.  The  redemption  was  by  the 
night  agent  at  Prescott,  who  put  it  in  the 
drawer  in  the  ticket  oflSce,  and  the  day 
agent,  without  noticing  the  date,  gave  it 
to  plaintiff.  When  a  short  distance  from 
Prescott,  the  conductor  asked  for  plaintiff's 
ticket,  and  the  ticket  in  question  was  handed 
him,  which,  because  of  its  date,  he  refused, 
and  demanded  the  fare.  The  regular  fare 
to  Corning  is  twenty -two  cents,  and  by  the 
rules  of  the  company,  authorized  by  the  laws 
of  the  state,  ten  cents  above  the  regular  fare 
is  collected  by  conductors  when  the  ticket 
office  has  been  open  for  a  reasonable  time 
before  the  departure  of  trains,  and  tickets 
are  not  secured.  After  the  refusal  of  the 
conductor  to  receive  the  ticket,  plaintiff  of- 
fered to  pay  the  regular  fare,  but  refused  to 
pay  the  additional  ten  cents.  The  train  was 
stopped,  and  plaintiff  ejected,  and  this  ac- 
tion is  for  damages.  There  was  a  verdict 
and  judgment  for  the  plaintiff,  and  the  de- 
fendant appealed. 

Mr.  Smith  McPherson  for  appellant. 

Messrs.  Davis  Sb  Wells,  for  appellee: 

A  passage  ticket  in  the  ordinary  form  is 
merely  a  voucher  taken  or  receipt  adopted  for 
convenience  to  show  that  the  passenger  has 
paid  his  fare  from  one  place  to  another,  and 
does  not  constitute  the  contract  of  carriage; 
although  it  may  and  often  does  have  upon  it 
some  condition  or  limitation  which  enters  into 
and  forms  a  part  of  the  contract,  accordingly 
it  is  admissible  to  prove  by  parol  evidence  the 
terms  of  the  contract  in  fact  entered  into  be- 
tween the  carrier  and  the  passenger. 

Bum/iam  v.  Grand  Trunk  R.  Co.  68  Me. 
298,  18  Am.  Rep.  220;  Johnson  v.  Concord  R. 
Corp.  46  N.  H.  213,  88  Am.  Dec.  199;  Logan 
V.  Hannibal  &  St.  J.  R.  Co.  77  Mo.  663;  Leiois 
V.  Nexo  York  Sleeping  Car.  Co.  143  Mass.  267, 
58  Am.  Rep.  135;  Frank  v.  Ingalls,  41  Ohio 
St.  560;  Baltimore  iSb  0.  R.  Co.  v.  Camp^ll,  36 
Ohio  St.  647,  38  Am.  Rep.  617;  Hvfford  v. 
Grand  Rapids  iSb  1.  R.  Co.  64  Mich.  631;  Ge(/r- 
gia  R.  dt  Bkg.  Co.  v.  Dougherty,  86  Ga.  744; 
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Georgia  Railroad  v.  Olds,  77  Ga.  678;  Penn- 
sylmnia  Co.  v.  Bray,  125  Ind.  229;  Phila- 
delphia, TF.  db  B,  R.  Co.  V.  Rice,  64  Md.  68; 
Murdoch  v.  Boston  dbA.RCoA^l  Mass.  298,  50 
Am.  Rep.  J507;  Bradshaw  v.  South  Boston  R. 
Co.  185  Mass.  407,  46  Am.  Rep.  481;  Oulf,  C. 
dt  8.  F.  R.  Co.v.  Rather,  8  Tex.  Civ.  App.  77. 

A  passenger  is  under  no  obligation  in  order 
to  avoid  wrongful  expulsion  from  a  train  to 
pay  an  extra  fare  demanded,  and  then  sue  to 
recover  it  back. 

Texas  dt  P.  R.  Co.  v.  Dennis,  4  Tex.  Civ, 
App.  90;  Jeffersonville  R.  Co,  v.  Rogers,  28  Ind. 
1,  92  Am.  Dec.  276;  Chicago,  St.  L.  dk  P.  R. 
Co.  V.  Oraham,  3  Ind.  App.  28;  Chicago  <fe  E. 
1.  R.  Co.  V.  Ofnfey,  6  Ind.  App.  9:  Lake 
Erie  db  W.  R.  Co.  v.  Fit,  88  Ind.  887,  45  Am. 
Rep.  464;  Chicago,  St.  L.  db  P.  R.  Co.  v.  Bold- 
ridge,  lib  Ind.  281;  Ohio  db  M.  R.  Co.  v.  Cope, 
86  111.  App.  97;  Georgia  Railroad  v.  Olds,  su- 
pra; New  York,  L.  E.  db  W.  R.  Co.  v.  WinUr, 
148  U.  8.  71,38  L.  ed.  79;  Palmer  v.  Charlotte, 
C.  db  A.  R.  Co.  8  8.  C.  580;  Bvrnhamy. Grand 
Trunk  R.  Co.  68  Me.  299,  18  Am.  Rep.  220; 
Murdoch  v.  Boston  db  A.  R,  Co.  187  Mass.  298, 
50  Am.  Rep.  307;  Arnold  v.  Pennsylvania  R. 
Co.  115  Pa.  185;  English  v.  Delaware  db  H. 
Canal  Co.  66  N.  Y.  454,  28  Am.  Rep.  69; 
Brown  v.  Memphis  db  C.  R.  Co.  7  Fed.  Rep. 
51;  Louisville,  N.  A.  db  C.  R.  Co.  v.  Conrad,  4 
Ind.  App.  83. 

QraLugeVf  J.,  delivered  the  opinion  of 
the  court : 

1.  The  court  gave  the  jury  the  following 
instruction:  **The  ticket  introduced  in  evi- 
dence, and  *  which  is  admitted  as  the  one 
purchased  by  plaintiff  of  defendant's  agent, 
18  dated  September  24.  1893,  and  contains 
the  following  clause:  'Continuous  passage 
within  one  day  of  date  of  sale.  You  are  in- 
structed that  said  clause  is  a  limitation  of 
the  time  on  which  said  ticket  will  be  hon- 
ored, and,  as  such,  is  a  reasonable  limitation 
and  rule.  You  are  further  instructed  that, 
presumptively,  the  date  of  the  ticket  was 
the  day  of  its  sale.  But  if,  as  a  matter  of 
fact,  the  day  of  the  sale  differs  from  the  date 
of  the  ticket,  yet  the  naid  ticket  by  its  ex- 
press terms  was  good  from  the  date  of  sale, 
and  if  you  find  from  the  evidence  that  said 
ticket  was  purchased  by  plaintiff  on  the  26th 
or  27th  day  of  September,  1893,  and  was  pre- 
sented within  one  day  from  the  actual  date 
of  such  sale,  it  was  good  for  such  passage 
between  the  points  named,  to  wit,  Frescott 
and  Corning."  The  instruction  is  said  to 
involve  error  because  it  treats  the  transaction 
between  the  agent  and  plaintiff  as  a  sale  of 
the  ticket,  when  it  appears  that  the  ticket 
was  not  paid  for  on  delivery,  but  it  was  paid 
for  afterwards  on  the  same  day.  On  that 
branch  of  the  case  the  court  gave  the  follow- 
ing instruction:  "In  the  case  at  bar  it  is 
admitted  that  plaintiff  procured  a  ticket  from 
the  defendant's  agent  at  Prescott  before  en- 
tering defendant's  cars.  It  is  also  admitted 
that  payment  was  not  made  until  thereafter. 
On  this  branch  of  the  case  you  are  instructed 
that  a  neglect  of  plaintiff  to  pay  for  the  same 
at  that  time,  under  the  circumstances  shown 
on  the  trial  of  this  case,  would  not  alone,  or 
for  that  reason,  invalidate  the  ticket;  and 
29  L.  R.  A. 


an  acceptance  on  the  part  of  the  agent  of 
plaintiff's  promise  to  pay  therefor  on  his  re- 
turn, and  a  payment  thereafter,  constitute  a 
valid  consideration  and  payment  therefor.** 
It  seems  to  us  that  that  is  the  correct  rule. 
Had  there  been  a  refusal  to  accept  the  ticket 
because  not  paid  for,  the  question  might  be 
different.  It  is  not  what  could  be  called  a 
credit  sale,  nor  was  it  intended  as  such,  but 
only  a  delay  in  payment  because  there  wa» 
not  time  to  pay  and  get  the  train,  and  pay- 
ment was  expected  the  same  day,  and  so 
made. 

2.  There  is  a  further  complaint  of  instruc- 
tion No.  6  because,  notwithstanding  the 
clause,  "continuous  passage  within  one  day 
of  date  of  sale,"  it  holds  the  ticket  good  if 
presented  "within  one  day  from  the  actual 
date  of  such  sale."  This  contention  means 
that  the  validity  of  the  ticket  for  the  passage 
depended  upon  its  date  rather  than  uie  fact 
as  to  the  sale.  We  cannot  concur  in  that 
view.  It  is  not  to  be  believed  that  the  com- 
pany ever  intended  to  sell  a  ticket  that  should 
not  be  honored  for  a  passage  on  the  day  of 
the  actual  sale.  It  is  true  that  the  intent 
is,  in  such  cases,  to  have  the  two  dates  con- 
cur, but  no  company  or  person  would  ever 
design  that  its  mistake  in  such  a  way  should 
be  to  the  prejudice  of  a  purchaser  of  a  ticket. 
It  is  not  to  be  doubted  that  both  the  company 
and  the  plaintiff  intended  that  the  ticket  in 
question  should  be  good  for  a  passage  on  the 
train  on  which  it  was  offer^.  The  facta 
admit  of  no  other  conclusion.  It  is  equally 
true  that  the  plaintiff  was,  as  between  him- 
self and  the  company,  entitled  to  passage  on 
that  train,  and  that  his  ejectment  from  it 
was  wrongful.  The  more  difficult  question 
is  as  to  his  remedy  for  the  wrong  done  him ; 
that  is,  when  the  conductor  refused  to  accept 
the  ticket  because  of  its  date,  had  the  plain- 
tiff the  legal  right  to  insist  on  a  passage  on 
that  train,  and  resist  removal  therefrom,  or 
should  he  have  paid  his  fare,  as  demanded, 
and  sought  redress  from  the  company  on  that 
basis,  or,  not  wishing  to  do  that,  should  he. 
on  request  of  the  conductor,  to  avoid  dam- 
age, have  left  the  train  without  resistance, 
and  based  his  damage  on  the  mistake  in  sell- 
ing him  the  ticket?  Authorities  on  this 
question  are  far  from  being  harmonious. 
Other  courts  have,  and  this  court  should,  in 
determining  these  questions,  keep  in  mind 
the  difficulties  to  be  met  with  and  overcome 
in  a  successful  management  of  the  railway 
passenger  traffic  of  the  country,  both  as  to 
the  public  and  the  carriers.  To  such  an  end 
it  is  clearly  important  that  there  shall  be 
rules  for  the  guidance  of  employ^  in  the 
different  parts  of  the  service,  and  that  such 
rules  should  be  conclusive  as  to  their  course 
of  conduct,  even  thouj;h  at  times  the  rule 
may  operate  to  the  prejudice  of  an  individ- 
ual passenger.  We  may  instance  a  case  or 
two  as  illustrative  of  it,  as  when  a  person 
who  has  purphased  a  ticket  loses  it.  All 
will  at  once  see  that,  although  he  has  paid 
for  the  passage,  he  is  not  entitled  to  it  on 
the  lost  ticket,  because  the  only  evidence  to 
show  the  conductor  that  he  has  purchased  a 
ticket  is  his  word,  and  the  confusion  and 
consequences  to  result  from  such  a  system  of 
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management  are  too  manifest  to  deserve  com- 
ment. Take,  also,  a  case  in  which  a  ticket 
is  paid  for,  but  no  ticket  handed  to  the  pas- 
senger, through  the  neglect  of  the  agent,  and 
the  passenger  boards  the  train  with  no  evi- 
dence of  a  right  to  a  passage.  The  equitable 
status  of  the  passenger  in  this  case  is  some- 
what stronger  than  in  the  other,  but  the  im- 
portance of  a  rule  of  conduct  for  the  con- 
ductor is  equally  strong.  In  such  a  case 
there  is  no  harshness  in  the  rule  requiring 
him  to  seek  his  damage,  if  any,  on  the  basis 
of  a  failure  to  deliver  the  ticket,  and  which 
excludes  him  from  any  rights  on  the  train 
because  of  his  payment  for  the  ticket.  It  is 
safe  to  state,  as  a  rule  of  passenger  traffic, 
that  no  person  has  a  right  to  passage  on  a 
train  without  paying  fare,  unless  a  ticket  or 
other  evidence  of  a  right  to  transportation 
is  presented  to  the  conductor.  This  holding, 
at  the  outset,  puts  us  to  that  extent  in  line 
with  the  authorities  on  the  subiect,  a  num- 
ber of  which  are  cited  by  appellant  in  sup- 
port of  its  contention  in  this  case.  A  case 
relied  on  by  appellant  is  Frederick  v.  Mar- 
ovetU,  H.  dt  O.  R  Co.,  87  Mich.  342.  26  Am. 
Kep.  531.  We  have  examined  the  case  with 
care.  In  that  case  it  was  claimed  by  plain- 
tiff that  he  called  and  paid  for  a  ticket  from 
Ishpeming  to  Marquette,  and,  by  mistake, 
the  conductor  gave  him  one  to  Morgan,  an  in- 
termediate station.  He  rode  to  Morgan  on  the 
ticket,  and,  refusing  to  pay  his  fare  to  Mar- 
quette, he  was  ejected  from  the  train,  because 
of  which  he  brought  the  action.  In  that  case 
it  will  be  seen  that  the  passenger  had  no 
ticket  from  Morgan  to  Marouette,  a  fact 
known  to  him  before  reaching  Morgan.  The 
case  in  this  respect  is  quite  in  line  with 
the  rule  we  announce,  and,  in  this  respect, 
unlike  the  case  at  bar.  The  opinion  inthat 
ease  deals  somewhat  elaboratelv  with  the  im- 
portance of  rules  to  Kuide  conductors,  and  of 
the  conclusiveness  of  the  ticket  as  to  his  duty. 
In  the  opinion  in  that  case  it  is  said  :  **  As 
between  the  conductor  and  passenger,  the 
ticket  must  be  the  conclusive  evidence  of 
the  extent  of  the  passenger's  right  to  travel. 
No  other  rule  can  protect  the  conductor  in 
the  performance  of  his  duties,  or  enable  him 
to  determine  what  he  may  or  may  not  law- 
fully do  in  managing  the  train  or  collecting 
fares,"  With  the  proposition  we  do  not  dif- 
fer, for,  as  between  the  conductor  and  passen- 
ger, no  other  rule  can  well  obtain,  but  that 
is  not  to  say  that  a  passenger  may  not  have 
rights  on  a  train  that  a  conductor,  observing 
his  instructions,  may  not  violate  so  that  the 
company  will  be  liable.  The  reasoning  in 
that  case  would  carry  the  effect  of  the  rule 
further  than  we  indicate  our  approval.  It 
treats  of  the  duties  of  passengers,  even  when 
entitled  to  a  passage  on  a  ticket,  and  the  right 
is  denied  by  a  conductor,  and  when  a  wrong 
ticket  is  issued  by  mistake  of  the  agent,  so 
that  he  has  not  the  ticket  he  should  have,  and 
it  favors  a  yielding  on  the  part  of  the  passen- 
ger to  the  claims  of  the  conductor  in  either 
case,  and  his  seeking  a  remedy  otherwise  than 
for  an  ejectment  from  the  train.  The  force 
of  that  case  as  an  authority  in  the  respects 
stated  is  much  lessened,  if  not  entirely  lost, 
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from  the  fact  that,  of  the  four  judges,  two 
of  them  place  their  concurrence  in  an  affirm- 
ance on  a  different  ground,  and  it  does  not 
appear  that  the  reasoning  referred  to  is  ap- 
proved bv  them.  In  a  later  Michigan  case, 
that  of  Ilvffard  v.  Grand  Rapids  <fe  /.  R.  Co. , 
53  Mich.  118,  the  langua^  of  the  Frederick 
Case,  that  we  approve,  is  in  substance  stated 
and  approved.  In  the  latter  case  the  ticket 
purchased  was  a  part  of  an  excursion  ticket 
that  had,  in  part  at  least,  been  canceled,  and 
this  was  apparent  on  the  face  of  the  ticket. 
The  agent,  when  shown  the  ticket  by  the  pur- 
chaser, said  it  was  good,  but  it  really  was 
not.  In  that  case,  to  prevent  ejectment  from 
the  train,  the  passenger  paid  the  fare,  and  the 
action  was  for  damages  because  the  conductor 
laid  his  hand  on  him  to  put  him  off,  and  took 
hold  of  the  bell  rope  to  stop  the  train  for  that 
purpose.  It  is  not  necessary  for  us  to  say 
whether  or  not  we  concur  in  the  holding  in 
that  case,  for  we  understand  that  court  to  rest 
its  holding  on  the  apparent  invalidity  of  the 
ticket  on  its  face,  it  having  been  canceled. 
It  is  said  in  that  opinion :  ''But  we  are  all 
of  the  opinion  that,  if  the  plaintiff's  ticket 
was  apparently  good,  he  had  a  right  to  re- 
fuse to  leave  the  car."  That  is  what  we  re- 
gard as  the  situation  in  this  case.  Plaintiff's 
ticket  was  apparently  irood  on  its  face.  It 
should  have  entitled  hTm  to  one  first-class 
passage  from  Prescott  to  Corning.  The  fact 
rendering  it  not  good  was  a  rule  of  the  com- 
pany as  to  the  time  in  which  it  could  be 
used.  These  rules  are  changeable  at  the 
pleasure  of  the  company,  and  when  a  ticket 
is  purchased  from  one  station  to  another,  and 
on  its  face  it  indicates  a  right  to  that  pas- 
sage, no  rule  or  regulation  of  the  company 
should  be  permitted  to  defeat  that  right.  A 
passenger  has  a  right  to  assume  that  an  agent 
placed  at  a  station  will  observe  the  rules 
with  reference  to  such  matters  as  dates  in  or 
on  a  ticket.  What  may  be  the  rule  to-day 
may  not  be  to-morrow.  Conceding  plaintiff 
to  have  known  of  the  rule  previously,  he  was 
not  called  upon  to  question  the  act  of  the 
agent  as  to  the  rule  on  the  day  he  bought 
the  ticket.  It  is  neither  reasonable  nor  prac- 
ticable for  passengers  to  take  notice  of  such 
matters,  or  attempt  to  correct  agents  in  re- 
gard to  them.  With  a  ticket  that  expressed 
his  right  to  a  passage  to  Corning,  he  was 
not  required  to  look  behind  it  for  the  author- 
ity of  the  agent  to  issue  it.  We  do  not  un- 
derstand that  the  supreme  court  of  Michigan 
would  apply  the  rule  as  to  yielding  to  the 
directions  of  a  conductor  to  a  case  like  this, 
where  the  ticket  is  apparently  good,  but, 
even  if  otherwise,  we  cannot  so  hold.  It 
would  be  doing  too  much  in  favor  of  a  party 
in  the  wrong  merely  to  subserve  a  public 
convenience,  for  which  much  is  claimed.  A 
thought  in  argument  is,  and  some  language 
of  the  opinions  referred  to  seems  to  favor  it, 
that  it  IS  the  duty  of  the  passenger  to  not 
enhance  damages  by  resistance,  because  it  is 
of  no  use,  but  that  he  should  submit  quietly 
to  ejectment,  and  then  seek  his  damages.  To 
say  the  least,  we  think  he  may  make  any  re- 
sistance, not  amounting  to  a  criminal  dis- 
turbance of  the  peace,  as  was  done  in  this  case 
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and  that  he  is  not  called  upon  to  submit  to 
a  wrongful  ejection  for  the  purpose  of  econ- 
omizing the  damages  to  be  recovered. 

Tawtisend  v.  New  York  Cent,  <J6  H.  R,  R. 
Co.,  56  N.  Y.  295,  15  Am.  Rep.  419,  is  an- 
other case  cited  and  relied  upon  by  appel- 
lant. In  that  case  the  passenger  had  surren- 
dered his  ticket  to  a  conductor  on  another 
train.  He  changed  trains,  as  was  necessary, 
to  reach  his  destination,  but  he  had  no  evi- 
dence whatever  of  a  right  to  a  passage  on  that 
train.  He  claimed  to  the  conductor  that  he 
had  purchased  a  through  ticket,  and  that  the 
other  conductor  had  taken  it,  and  not  given 
it  back.  For  a  refusal  to  pay,  he  was  ejected, 
and  a  recovery  had  in  the  lower  court.  The 
case  was  reversed  on  two  grounds,  the  latter 
ground  being  the  part  of  the  opinion  relied 
on  by  appellant.  The  rule  of  the  case  is  that 
the  remedy  was  an  action  for  the  wrongful 
act  of  the  first  conductor  in  taking  his  ticket ; 
that  the  act  of  the  first  conductor  did  not  jus- 
tify the  violation  of  the  lawful  regulations 
of  another  train  ;  that  he  should  have  left  the 
train  without  resistance,  and  if  he  invited 
force,  by  resistance,  the  company  was  not 
liable  for  it.  The  rule  is  not  against  our 
conclusions.  The  conductor  was  right  in  re- 
fusing the  passage  without  a  ticket.  In  such 
a  case  the  passenger  must  pajr  or  leave  the 
train.  If  he  does  not  he  is  m  the  wrong. 
But  even  in  that  case  two  of  the  judges  based 
their  concurrence  on  the  first  ground,  and  one 
on  the  last. 

The  case  of  Hufford  v.  Grand  Rapids  db  I. 
R.  Co,,  cited  above,  was  appealed  a  second 
time  and  is  reported  in  64  Mich.  631,  it  will 
be  rememberea  that  it  is  the  case  where  the 
canceled  ticket  was  sold  and  refused  by  the 
conductor.  As  bearing  upon  the  effect  of 
such  a  ticket  when  presented  this  language 
is  used  :  "The  ticket  given  by  the  agent  to 
the  plaintiff  was  the  evidence  agreed  upon  by 
the  parties,  by  which  the  defendant  should 
thereafter  recognize  the  rights  of  the  plain- 
tiff in  his  contract ;  and  neither  the  company, 
nor  any  of  its  agents,  could  thereafter  be  per- 
mitted to  say  that  the  ticket  was  not  such 
evidence,  and  conclusive  upon  the  subject. 
Passengers  are  not  interested  in  the  internal 
affairs  of  the  companies  whose  coaches  they 
ride  in,  nor  are  they  required  to  know  the 
rules  and  regulations  me^e  by  the  directors 
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of  a  company  for  the  control  of  the  actions 
of  its  agents  and  the  management  of  its  af- 
fairs. "  The  case  holds  that  even  the  canceled 
ticket,  because  issued  for  a  passage,  was  good 
and  conclusive.  In  Georgia  <fe  B.  R.  Oo,  v. 
Dougherty,  86  Ga.  744.  which  was  an  action 
by  a  colored  woman  for  being  ejected  from  a 
train,  where  there  was  a  mistake,  her  ticket 
being  to  Ashe vi lie,  N.  C,  instead  of  Atlanta, 
Ga.,  as  she  supposed,  in  the  opinion  it  is 
said :  "  We  think  she  had  a  right  to  rely  on 
the  ticket  she  had  purchased  from  the  agent 
of  the  railroad  company  as  being  a  proper 
one,  without  an  examination  of  the  same; 
and,  nothing  else  appearing,  there  beinz  no 
intervening  circumstances  which  required 
her  to  look  at  the  ticket,  if  she  could  have 
read  the  same,  such  conduct  upon  the  part 
of  the  railroad  company  and  its  agents  au- 
thorized her  to  recover  damages.  See  Georgia 
Railroad  v.  (Hds,  77  Ga.  673 ;  New  York,  L, 
E,  iSi  W,  R.  Co.  V.  Winter,  148  U.  S.  60,  86 
L.  ed.  71 ;  Lake  Erie  dt  W.  R.  Oo,  v.  Fix, 
88  Ind.  381,  45  Am.  Rep.  464;  Chicago,  8t. 
L.  dh  P.  R.  Co.  V.  Holdridge,  118  Ind.  281 ; 
Philadelphia,  W.  d  B.  R.  Co.  v.  Rice,  64  Md. 
63 ;  Murdock  v.  Boston  dt  A,  R,  Go.  187  Masa. 
293,  50  Am.  Rep.  307;  Bumham  v.  Grand 
Trunk  R.  Co.  63  Me.  298,  18  Am.  Rep.  220. 

Some  importance  is  attached  to  the  fact 
that  the  plaintiff  acquiesced  in  the  demand 
of  the  conductor  by  offering  to  pay  the  reg- 
ular fare,  and  only  objected  to  the  extra  ten 
cehts,  but  we  do  not  see  how  that  makes  a 
difference  as  to  his  right  of  recovery.  It  is 
not  to  be  questioned  but  that  he  claimed  his 
right  to  a  passage  on  the  ticket,  and  made 
the  offer  to  avoid  ejectment  from  the  train. 
As  he  had  a  ticket,  he  felt  that  he  should  not 
be  called  upon  to  pay  a  penalty  for  a  neg- 
lect of  which  he  was  not  guilty.  We  cannot 
see  how  an  offer  to  pay  that  was  not  accepted 
could  excuse  his  ejectment  from  a  train  on 
which  he  was  entitled  to  be. 

The  court  authorized  the  Jury  to  find  ex- 
emplary damages,  if  it  found  that  the  act 
of  defendant  was  malicious.  Complaint  is 
made  of  the  instruction  under  the  evidence, 
but  it  was  warranted.  There  was  evidence 
of  the  previous  bad  feeling  and  threats  which, 
with  what  was  done  at  the  time  of  the  eject- 
ment, made  the  question  one  for  the  jury. 

The  judgment  is  afflrmed. 
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!•  SiMtolnlng  a  demurrer  to  one  para- 
graph of  an  answer  is  not  cause  for  reversal 
it  theappellant  could  avail  himself  of  the  same 
defense  under  the  paragraphs  remaininer. 

2.  An  aaseeement  to  cover  losses  and 
equalise  members  is  properly  made 
by  the  lK>ard  of  directors  of  a  building 
and  loan  association,  instead  of  by  the  associa- 
tion as  a  whole,  under  a  statutory  provision  tbat 
the  buaineas  of  the  association  stiall  be  managed 
by  a  board  of  directors. 

3.  An  assessment  on  stock  in  abnilrting 
and  loan  association  for  tiie  purpose  of 
covering  losses  and  equalizing  the  members  so 
that  they  may  all  go  out  at  the  final  close  on  an 
eqiuU  footing,  is  within  the  liabilities  of  a  mem- 
ber upon  a  note  and  mortgage  which  include  a 
provision  for  the  payment  not  only  of  install- 
ments of  dues,  but  of  any  fees  or  assessments. 

-4.  A  formal  acceptance  in  writinir  of 
the  provisions  of  the  Act  of  1885»  which 
expressly  grants  to  building  and  loan  associations 
power  to  make  assessments  on  stock  calls  to 
cover  losses  is  not  necessary  in  order  that  such  an 
association  may  exercise  the  enlarged  powers 
granted  by  that  statute,  including  the  power  to 
make  an  assessment  to  cover  losses,  and  thereby 


equalize  members  so  that  all  at  the  close  may  go 
out  on  an  equal  footing. 

(April  25, 1896.) 

APPEAL  by  defendants  from  a  judgment  of 
the  Circuit  Court  for  Huntington  County 
in  favor  of  plaintiff,  in  an  action  brought  to  en- 
force payment  of  a  note  giyen  by  defendants  to 
plaintiff  and  to  foreclose  a  mortgage  securing 
the  same.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  J.  M.  Hatfield,  m.  L.  Spencer, 
and  W.  A.  Branyan,  for  appellants: 

Section  8419,  Rev.  Stat.  1881,  says:  ''All 
such  associations  shall  have  power  to  assess" 
25  cents  per  month  for  expenses.  In  this  law 
no  other  power  is  given  to  make  assessments, 
and  here  it  must  be  made  by  the  association, 
not  by  the  board  of  directors,  president,  secre- 
tary or  any  set  of  officers. 

Section  851  of  Elliott's  Supplement  says: 
**A11  such  corporations  shall  have  power"  to 
mafte  assessments  of  25  cents  per  month  to  pay 
ex|)eDses,  and  adds  the  further  authority  "to 
make  assessments  upon  the  capital  stock  to  pay 
losses." 

Section  146  of  Morawetz  on  Private  Corpo- 
rations says:  *'A  provision  in  a  charter  declar- 
ing that  the  corporation  shall  be  authorized  to 
levy  assessments  by  vote,  places  the  power  in 
the  bands  of  the  majority  in  stockholders' 
meeting;  under  such  a  provision,  the  directors 


Note.— I/ia&iIttv  of  advanced  member  of  buUding 
and  loan  auMciation  to  aaeaament  for  losses. 

As  to  the  method  devised  by  some  of  the  courts 
for  settling  this  question,  that  of  compelling  the 
advanced  members  to  repay  their  loans  and  theu 
dividinsr  the  surplus  assets  equally  among  all  the 
members,  see  note  to  Southern  Bldg.  &  Loan  Asso. 
v.  Anniston  Loan  &  T.  Co.  ante*  120. 

The  tendency  of  the  American  cases  is  to  treat 
the  members  of  the  association,  advanced  and 
uoadvanced,  as  in  the  relation  of  partners,  and  to 
compel  them  to  share  equally  in  losses.  The  Eng- 
lish cases,  however,  do  not  require  this  unless  the 
rules  of  the  association  provide  for  it  or  it  is 
necessary  to  protect  strangers.  Under  the  English 
conception  of  such  associations,  the  advanced 
members  bear  no  relation  to  them  except  as  stated 
in  their  contracts.  They  can  be  required  to  make 
all  the  payments  provided  for,  but  no  more,  so  far 
as  their  mortgage  is  concerned. 

Decisions  proceeding  on  the  partnership  theory. 

The  true  indebtedness  of  a  member  of  a  building 
and  loan  association  is  not  necessarily  the  differ- 
ence between  what  he  has  received  and  what  he 
has  paid  back.  The  very  nature  of  such  an  institu- 
tion involves  a  profit  and  loss  account.  And 
advanced  or  borrowing  members  as  well  as  the  rest 
bold  a  relation  to  that  account  which  must  be  ad- 
Justed  before  they  can  repudiate  their  contracts 
and  take  leave  of  the  association.  As  they  take 
their  chances  for  the  profits  in  case  of  the  early 
closing  up  of  the  concern,  the  rule  of  equity  re- 
quires that  they  should  incur  the  hazards  fairly 
incident  to  the  business,  and  bear  their  due  propor- 
tion of  the  same.  Patterson  v.  Albany  Bldg.  & 
Loan  Asso.  63  Oa.  378. 

In  Rowland  v.  Old  Dominion  Bldg.  A;  Loan  Asso. 
115  N.  C.  S25>,  it  is  said  expenses  and  losses  may  not 
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only  destroy  all  hope  of  profits  but  may  bring  the 
deluded  borrower  to  the  necessity  of  paying  back 
for  the  benefit  of  the  creditors  of  the  association 
the  loan  he  borrowed  after  he  had  settled  the  debt, 
as  he  thought,  by  the  payment  of  his  monthlyfdues 
through  all  the  tedious  years  of  his  bondage  to 
the  association,  for  however  valid  between  the 
borrowing  member  or  stockholder  and  the  as- 
sociation may  be  their  agreement  that  his  debt 
shaU  be  considered  extinguished  when  he  has  paid 
in  $100  per  share,  creditors  of  the  association  might 
rise  up  and  object  to  the  consummation  of  this 
arrangement  upon  the  very  plausible  theory  that 
the  assets  of  the  corporation  should  not  be  applied 
to  the  use  of  the  stockholders  until  the  creditors 
are  paid  in  full. 

While  a  person  remains  a  member  of  the  associa- 
tion he  is  under  obligation  to  contribute  his  share 
of  its  expenses.  Though  as  a  mortgagor  he  will 
not  be  compelled  to  pay  more  than  the  sum 
actually  borrowed  by  him  with  legal  interest 
thereon;  it  was  only  as  a  member  that  he  could 
claim  a  share  of  the  profits  of  the  association  or 
any  benefit  in  the  payments  made  by  others.  If  he 
should  now  set  off  against  his  mortgage  a  share  of 
the  profits  made  equal  to  the  liability  which  he  has 
Incurred  for  expenses,  he  will,  in  effect,  recover 
more  than  he  has  paid  in.  and  will  throw  upon  his 
associates  the  whole  of  the  burden  which,  in  truth, 
is  his  as  well  as  theirs.  That  cannot  be.  The  asso- 
ciation has  a  right  to  treat  his  payments  while  his 
membership  continues  as  a  contribution,  so  far  as 
they  are  needed  to  the  discharge  of  the  expenses 
incurred  in  th^^manairement  of  the  enterprise  in 
which  he  had  a  Joint  interest  with  others.  Nor  has 
he  now  any  title  to  the  premiums  paid  by  the  other 
borrowers.  McOrath  v.  Hamilton  Sav.  &  Loan 
Asso.  44  Pa.  383. 

The  inability  of  the  association  to  proceed  to  its 
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and  other  agents  of  the  company  have  no  orig- 
inal authority  to  make  assessments,  and  it 
seems  that  the  power  cannot  be  delegated  to 
them  by  vote  of  the  majority." 

Spelling.  Priv.  Corp.  §  556. 

Section  854  of  Elliott's  Supplement,  provided 
that  associations  organized  prior  to  that  date 
could  have  the  advantage  of  its  provisions  and 
be  subject  to  its  requirements  by  filing  a  writ- 
ten acceptance,  acknowledged  by  the  president 
and  attested  by  the  secretary. 

These  powers  could  certainly  not  be  exercised 
by  associations  organized  prior  to  that  date  un- 
til the  new  law  had  been  accepted  as  therein 
prescribed. 

When  appellee  showed  by  its  complaint  that 
it  was  incorporated  prior  to  the  passage  of  the 
act,  it  was  incumbent  on  appellee  to  prove,  by 
proper  averments,  that  it  had  done  all  that  was 
necessary  to  authorize  it  to  make  an  assess- 
ment to  pay  losses. 

Cooper  V.  Arctic  Ditchers,  56  Ind.  238. 

It  is  claimed  in  the  complaint  that  by  the 
terms  of  said  note  it  became  due  on  the  12th 
day  of  November,  1891,  and  said  note  is  there- 
fore due  and  unpaid. 

Supposinar,  at  the  time  of  the  loan,  the- offi- 
cers had  said:  "We  will  loan  you  $1,060  upon 
which  you  are  to  pay  six  per  cent  interest  until 
November  12,  1891,  pay  $130  per  year  for  eight 
years  as  dues,  and  pay  all  assessments  that  our 
board  of  directors  may  make  and  at  the  end  of 
the  lime,  November  12,  1891,  you  will  owe  us 
$2,000."  No  sane  man  would  ever  be  caught 
borrowing  money  on  such  terms  if  they  were 
made  known  to  him. 


The  member  had  to  pay  to  the  association 
for  the  loan  obtained  as  follows:  Dues  for 
eight  years  $1,040.  Assessments  for  expenses, 
for  eight  years  $8.00.  From  February  5, 1885,^ 
to  November,  1891,  he  paid  six  per  cent  inter- 
est on  $1,060,  although,  he  at  no  time,  had 
more  than  $800  of  the  money  of  the  association. 
Is  it  not  about  time  that  the  note  and  stock 
were  set  off  against  each  other? 

The  borrower  who  pays  weekly  dues  and 
installments  for  a  period  of  six'  years,  dis- 
charges his  obligation  to  ihe  association. 

Lime  City  Blag,  Saf).4b  Loan  Asso.v.  Wagner, 
122  Ind.  78. 

But  if  the  board  of  directors  had  a  right  to 
make  a  binding  assessment  against  appellants, 
was  it  done?  The  meeting  was  a  special  one 
called  by  the  secretary,  as  the  by-laws  author- 
ized, at  which  seven  members  attended. 

The  board  was  composed  of  nine  directors. 
There  is  nothing  said  of  notice  being  given 
the  other  two  directors  and  it  cannot  be  pre- 
sumed that  such  notice  was  given. 

In  Doernhecher  v.  Colvmhia  City  Lumber  Co, 
21  Or.  573,  it  was  held  that  where  a  board  was 
composed  of  five  directors,  three  could  not  meet 
in  special  meeting  and  transact  the  business  of 
the  company  without  giving  notice  to  the  other 
two. 

BanK'of  Little  Rock  v.  McCarthy,  55  Ark. 
473;  Paola  <&  F.  R.  R.  Co  v.  Anderson  County 
Comrs,  16  Kan.  809;  Doyle  v.  Mizner,  42  Mich. 
332;  Spelling,  Priv.  Corp.  ^  424;  CHsicdVt 
App.  100  Pa.  488;  People  v.  Lowe,  117  N.  Y. 
175. 

Long  after  this  concern  began  business,  the 


expected  termination  by  reason  of  tbe  impairment 
of  its  collectible  loans  is  attributable  alike  to  each 
atookholder.  The  officers  of  the  association  are 
their  agents  and  the  results  of  their  investments 
are  alike  tbe  fortune  or  misfortune  of  each  stock- 
holder whether  it  be  borrower  or  non-borrower. 
When  a  condition  thus  brought  at>out  Justifies  eq- 
uity in  prematurely  terminating  the  career  of  the 
association,  the  adjustment  should  be  asnearly  up- 
on the  line  of  what  would  take  place  if  the  associa- 
tion lived,  out  its  life  as  possible.  Towle  v.  Am- 
erican Bldg.  Loan  &  Investment  Soc  Ul  Fed.  Rep. 
446. 

Where  the  association  could  not  close,  as  was  con- 
templated, the  court  said  the  borrowing  members 
now  want  their  loans  canceled  and  their  liens  satis- 
fied, although  their  stock  has  not  matured.  This 
would  let  them  out  without  having  paid  up  in  full 
and  throw  the  whole  loss  on  the  non- borrowers.  It 
needs  no  argument  to  show  that  this  cannot  be 
done.    Booz's  App.  16  W.  N.  C.  367. 

Where  the  association  was  closed  up  before  the 
shares  had  reached  the  amount  contemplated  by  the 
scheme,  the  court  held  that,  in  distribution,  each 
member,  for  each  share  held  by  him,was  entitled  to 
practically  the  same  amount  in  the  assets  of  the 
society.  Those  who  were  debtors,  if  they  owed 
more  than.their  distributive  share,  should  pay  the 
balance  to  the  society  and  upon  such  payment 
should  have  such  mortgages  canceled.  If  they 
owed  less  than  their  distributive  shares  they  should 
have  their  mortgages  canceled  and  receive  t>al- 
ance  so  as  to  make  them  equal  with  the  creditor 
members.    People  v.  Lowe,  117  N.  Y.  176. 

When  stock  matures,  the  holde^  is  not  entitled 
absolutely  to  Its  par  value.  From  such  value  must 
necessarily  be  deducted  any  expenses  or  losses  in- 
curred in  winding  up  the  particular  series.  What 
the  stockholders  are  entitled  to  is  an  equal  division 
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of  the  assets,  less  expenses  and  losses.    Laurel  Run 
Bldg.  Asso.  V.  Sperring,  106  Pa,  339. 

The  mere  fact  that  the  assets  of  the  association 
were  sufficient  to  bring  each  share  to  par  will  not 
entitle  a  mortgagor  to  have  his  bond  canceled  and 
mortgage  given  up  as  a  matter  of  course.  Buist  v. 
FItzslraons  rS.  C.)  21 S.  E.  Kep.  610. 

The  original  loan  astfociation  theory. 

If  there  is  no  provision  In  the  article  making  an 
advanced  member  liable  to  contribute  to  losses 
and  there  are  no  creditors  except  ordinary  credi- 
tors and  the  assets  are  insufficient,  tbe  members 
will  be  personally  liable,  whether  advanced  or  un> 
advanced,  and  will  be  settled  on  the  list  of  con- 
tributaries.  This  liability  depends,  not  on  the 
terms  of  the  contract  between  the  members,  but 
on  the  fact  of  all  mumbers  being  principals  and  of 
the  directors  being  their  agents  in  relation  to  the 
necessary  business  of  the  society.  In  regard  to 
money  borrowed  under  a  rule  of  the  society  the 
security  of  the  lenders  is  the  total  amount  of  con- 
tributions of  members  and  the  creditors  can  have 
no  recourse  except  against  such  funds  and  prop- 
erty. If  the  mortgage  makes  the  advanced  mem- 
bers liable  for  all  sums  of  money  payable  according 
to  the  rules  of  the  society  he  is  not  entitled  to  re- 
deem his  mortgage  without  providing  for  a  liabU- 
■dty  to  ordinary  or  loan  creditors.  The  advanced 
members  are  not  liable  to  make  further  contribu- 
tions to  the  losses  of  the  unad  vanced  in  the  absence 
of  any  contract  by  the  rules  or  otherwise  to  that 
effect.  Re  West  London  &  General  Permanent 
Ben.  Bldg.  Soc.  [18M]  2  Ch.  863. 

Where  an  association  was  in  process  of  liquida- 
tion, it  was  contended  that  the  tM)rrower  must  pay 
the  full  amount  of  his  loan  and  leave  the  amount 
which  he  had  paid  on  his  shares  U)  be  dealt  with  in 
the  liquidation.    The  lord  chancellor  said:    "I  am 
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officers  induced  others,  among  them  appel- 
lants, to  buy  stock  and  take  out  loans,  holding 
oat  the  inducements  shown  by  a  fair  reading 
and  interpretation  of  their  by-laws,  briefly  to 
this  effect:  The  stockholder  should  pay  25 
cents  per  week  on  each  share;  this  was  to  pay 
for  the  stock.  No  other  provision  of  any  sort 
is  found  anywhere  nor  any  sort  of  notice  that 
any  other  payment  would  be  required  except 
the  fixed  payment  for  expenses.  The  borrower 
would  be  charged  only  six  per  cent  on  the 
money  actually  borrowed,  to  be  paid  in  weekly 
installments,  and  at  the  expiration  of  eight 
years  from  incorporation,  if  the  borrower  made 
these  payments  as  required  by  the  by-laws,  it 
would  pay  his  stock  and  his  stock  should  can- 
cel the  note.     Appellant  did  all  of  these  things. 

The  contract  of  purchase  was  fixed  by  the 
law  governing,  such  as  it  then  was,  the  by-laws 
of  the  plaintiff  and  the  acceptance  of  the 
shares  by  appellant  on  the  terms  so  fixed. 

Wohlford,  then,  has  paid  for  his  stock. 

There  were  no  losses  and  the  appellee  had  a 
large  amount  of  cash  in  excess  of  the  debts. 
Why  should  Wohlford  make  up,  not  losses,  not 
debts,  not  expenses,  but  a  mere  deficiency  of 
anticipated,  speculative  profits? 

Lime  City  Bldg.  Sav.  d  Loan  Asso.  v.  Wag- 
ner, 122  Ind.  78. 

Messrs,  J.  B.  Kenner  and  U.  S.  Lesh,  for 
appellee: 

All  former  legislation  was  repealed  by  the 
Act  of  1885.  An  association  organized  before 
could  act  under  the  latter  act.  Section  857  of 
the  Act  of  1885  provides  that  they  shall. 


McLMnghlia  v.  Citizens  Bldg,  Loan  <Sb  Sav, 
Asso.  (i2  Ind.  2M, 

Just  before  the  end  of  the  eight  years,  when 
it  was  supposed  the  association  would  be  closed 
out  or  wound  up,  it  is  discovered  that  the  bor- 
rowers have  received  their  $200  per  share  in 
full,  but  that  there  is  not  enough  money  left  to 
pay  off  the  non-borrowing  stockholders  in  full, 
and  other  debts  of  the  association.  The  corpo- 
ration thereupon  assesses  each  borrowmg 
stockholder  with  a  sum  of  money  sufficient  to 
equalize  the  borrowing  and  non-borrowing 
stockholders,  or  in  other  words  calls  for  that 
further  amount  on  his  stock. 

The  association  is  insolvent. 

The  insolvency  of  the  company  puts  an  end 
to  the  operations  as  a  building  association;  to  a 
certain  extent,  it  also  ends  the  contract  between 
it  and  its  members  respectively,  and  nothing 
remains  but  to  wind  it  up  in  such  a  manner  as 
to  do  equity  to  creditors,  and  between  the 
members  themselves.  As  regards  the  latter, 
care  should  be  taken  to  adjust  the  burdens 
equally,  and  not  throw  upon  either  borrowers 
or  non-borrowers  more  than  their  respective 
share.  The  result  may  be  reached  by  requiring 
the  borrower  to  repay  what  he  actually  re- 
ceived with  interest.  *He  would  then  be  enti- 
tled, after  the  debts  of  the  corporation  are  paid, 
to  a  pro  rata  dividend  with  the  non-borrower 
for  what  he  has  paid  upon  his  stock.  He  will 
then  be  obliged  to  bear  his  proper  share  of  the 
losses.  To  allow  him  to  credit  upon  his  mort- 
gage his  payments  on  his  stock  would  enable 
him  to  escape  responsibility  for  his  share  of  the 


totally  at  a  loss,  and  have  been  throughout,  how  to 
understand  the  argument  that  you  can  cancel  or 
treat  as  a  nullity  an  actual  TKiyment  on  account  of 
that  transaction,  merely  because  the  society  may 
have  made  bad  investments  and  lost  the  money 
which  had  been  paid.**  This  gentleman,  on  paying 
the  full  amount  of  his  shares,  would  do  al  which, 
as  a  contributor  or  otherwise,  he  could  possibly  be 
required  to  do.  Brownlie  v.  Russell,  8  App.  Cas. 
285,  48  L.  T.  N.  8.  881, 47  J.  P.  757. 

Borrowing  members  are  entitled  to  have  their 
securities  discharged  on  the  terms  of  the  rules 
when  there  are  no  outside  creditors  and  are  not 
bound  to  remain  members  to  bear  a  share  of  the 
losses  incurred  by  the  society.  Tosh  v.  North 
British  Bldg.  Soc.  11  App.  Cas.  496.  In  that  case 
the  lord  chancellor  quotes  the  language  of  Lord 
Selbome,  in  Brownlie  v.  Russell:  "A  fallacy  which 
has  pervaded  much  of  the  argument  which  has 
been  offered  to  your  lordships  in  support  of  the 
appeal,  is  that  because  the  members  of  this  society 
are  associated  together  for  a  common  purpose, 
therefore  there  must,  in  equity  and  reason  and  by 
implication  from  their  contract,  although  not  in 
terms  expressed,  be  a  right  on  the  part  of  some  of 
the  members  to  hold  all  the  others  liable  in  con- 
tribution to  them  for  any  loss  which,  in  the  actual 
state  of  things,  they  may  have  sustained.  It  ap- 
pears to  me  that  such  a  result  cannot  be  arrived  at 
by  presumptions  or  inferences  from  the  law  re- 
lating to  companies  of  a  different  kind,  but  that 
we  must  look  to  this  particular  contract." 

The  advance  made  to  a  member  of  the  society  is 
not  a  loan  to  be  repaid.  It  Is  a  payment  in  advance 
of  the  amount  to  which  he  will  be  entitled  at  the 
end  of  his  term.  Should  losses  occur  afterwards 
which  were  not  foreseen  when  the  advance  was 
made,the  claim  of  the  society  to  makelthe  advanced 
members  contribute  will  be  in  effect,  "We  have 
advanced  you  too  much;  repay  a  portion  of  the 
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ad^^nce."  To  Increase  the  stipulated  monthly 
payments  which  he  must  make  to  redeem  the 
mortgage  would  only  be  a  mode  of  effecting  such 
repayment  of  part  of  the  advance.  But  the  ground 
of  such  a  claim  against  an  advanced  member  is 
not  a  mistake  of  fact:  it  is  that  losses  have  oc- 
curred after  the  advance  which  were  not  antici- 
pated at  the  time.  There  is  no  equity  arising  from 
that  fact  which  would  found  a  claim  for  recover- 
ing any  part  of  the  advance.  In  the  absence  of  a 
contract  by  the  advanced  member  to  contribute  to 
the  deficiency  of  funds  to  pay  other  members 
arising  from  losses  Incurred  after  the  advance  was 
made.  It  Is  dilBcult  to  see  any  principle  on  which 
such  contribution  could  be  claimed.  Buckle  v. 
Lordonny,  56  L.  J.  Ch.  437,  66  L.  T.  N.  S.  273,  a5 
Week.  Rep.  360,  61  J.  P.  422. 

Where  the  rules  of  the  society  did  not  make  the 
advanced  members  liable  to  contribute  to  losses,  he 
cannot  be  puton'thc  list  of  contributaries  although 
his  mortgage  secured  payment  of  all  moneys  what- 
soever to  be  paid  by  the  mortgagor,  pursuant  to  the 
rules  of  the  society,  in  respect  to  the  shares  re- 
ceived by  him  in  advance  or  otherwise  'in  respect 
of  his  being  a  member  of  said  society."  Re  Britania 
Permanent  Ben.  Bldg.  Asao.  85  L.  T.  N.  S.  196. 

Where  there  was  a  surplus  of  assets  at  the  time 
a  winding  up  order,  was  passed  it  was  held  that  the 
advanced  members  would  be  required  to  pay  the 
amount  of  their  arrearages  at  the  time  that  the 
order  was  passed  but  could  not  be  required  to  con- 
tribute anything  beyond  that  date.  Re  Middles- 
borough,  R.  &  8.  Bldg.  Soc.  58  L.  J.  Ch.  771. 

Where  the  rules  of  the  society  provided  that 
when  the  amount  paid  by  the  borrower  should 
equal  the  sum  advanced,  with  interest  and  other 
charges  thereon,  he  should  be  entitled  to  release, 
it  was  held  that  he  could  not  be  compelled  to  pay  a 
call  for  the  benefit  of  the  other  members  although 
he  might  have    been    compelled   to  contribute 
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losses,  and  throw  them  wholly  upon  the  non- 
borrowers.  In  other  words,  the  borrower 
would  escape  without  loss.  It  will  not  do  to 
administer  the  affairs  of  an  insolvent  corpora- 
tion in  this  manner. 

Stroheny,  Franklin  8av.  Fund  db  Loan  Asm, 
115  Pa.  278,  approved  in  CaUa?uin*s  App,  124 
Pa.  139;  Laurel  Bun  'Eldg.  Am>,  v.  Sperring, 
106  Pa.  884;  Boozes  App,  16  W.  N.  C.  865. 

The  holders  of  matured  stock  are  not  cred- 
itors, and  can  only  share  pro  rata  with  the 
holders  of  unmatured  stock,  after  the  payment 
of  the  creditors  of  the  corporation. 

CHsweUs  App,  100  Pa.  488. 

The  same  idea  of  equality  is  carried  out  in 
New  York,  when  it  was  held  that  each  memW 
for  each  share  held  by  him  was  entitled  to  the 
same  amount,  i.  e.  a  proportionate  share  of  the 
assets;  if  a  debtor,  and  if  he  owed  more  than 
his  distributive  share,  he  was  bound  to  pay  the 
balance,  and  upon  such  payment  was  entitled 
to  a  discharge  of  bis  mortgajire. 

People  V.  Lowe,  117  N.  Y.  175,  reversing  47 
Hun.  577.  See  also  Eterman  v.  8cfimitt,  24 
Ohio  L.  J.  56;  MeOraih  v.  Hamilton  8av.  <fe 
Loan  Asso.  44  Pa.  888. 

To  allow  a  member  to  retire  and  demand  all 
he  paid  in,  without  contributing  anything  to 
losses  which  are  manifest  and  impendmg, 
would  be  unjust  towards  his  fellow  members. 
And  it  would  be  bad  faith  in  him.  He  has  a 
right  to  share  the  profits  while  a  member,  and 
he  must  also  bear  his  proportion  of  the  losses. 

Knoblanck  v.  Robert  Blum  Bldg.  Asbo,  25 
Piltsb.  L.  J.  89. 

A  stockholder  withdrawing  from  a  building 
association  must  bear  his  proportion  of  losses 
sustained  prior  to  notice  of  withdrawal. 

Wittman  v.  Concordia  Bldg.  Asso.  No.  4,  18 
Phila.  95:  Lime  City  Bldg.  Sav.  dk  Loan  Asso. 
V.  Wagner,  122  Ind.  78. 


It  is  the  duty  of  members  to  contribute  to 
losses  and  expenses  of  the  society. 

Endlich.  Bldg.  Asso.  §§  88,  104-106;  Robert- 
son V.  American  Homestead  Asso.  10  Md.  897, 
69  Am.  Dec.  145  and  note;  McGhrath  v.  Ham- 
ilton Sav.  <fc  Loan  Asso.  44  Pa.  883;  United 
States  Bldg.  db  Loan  Asso.  v.  Silterman,  85  Pa. 
894. 

Jordant  J.,  delivered  the  opinion  of  the 
court: 

This  action  was  commenced  by  appellee 
against  appellant  and  wife,  in  the  court 
below,  on  January  14,  1892,  upon  a  certain 
note  and  mortgage.  A  trial  resulted  in  the 
former  obtaining  a  judgment  upon  the  note, 
and  a  decree  of  foreclosure  upon  the  mort- 
gage. Appellee  is  a  corporation  duly  or- 
ganized under  the  laws  of  this  state  providing 
for  organization  and  operation  of  Duilding, 
loan  and  savings  associations,  and  its  exis- 
tence for  doing  business  was,  by  its  articles 
of  association,  limited  to  eight  years  from 
and  after  the  date  of  its  organization,  which 
was  November  12,  1888 :  and  at  the  time  of 
bringing  this  action  it  was  engaged  in  wind- 
ing up  its  business,  under  section  8006,  Rev. 
Stat.  1881  (Rev.  Stat.  1894.  §  8429),  which 
continued  its  existence  for  three  years  for  that 
purpose.  The  association  was  composed  of 
two  classes  of  members ;  namely,  **  borrowers" 
and  **  non-  borrowers. "  Appellant  was  a  mem- 
ber of  the  association  belonging  to  the  first- 
mentioned  class,  and  was  a  bolder  and  owner 
of  ten  shares  of  the  capital  stock,  of  $200 
each,  which  he  obtained  at  the  time  he  ex- 
ecuted the  note  and  mortgage  in  question. 
Under  the  law  and  constitution  rules  and 
by-laws  governing  the  operation  of  appellee's 
association,  the  weekly  payments  on  shares 
of  stock,    which  are  denominated   "dues," 


towards  payment  of  the  creditors  had  there  been 
any.  Be  Donoastor  Permanent  Ben.  Bldgr.  &  In- 
vestmoot  Soc.  15  L.  T.  N.  8.  270,  L.  R.  8  Eq.  158, 15 
Week.  Bep.  102. 

If  there  are  outside  creditors  at  the  time  of  wind- 
ing up  an  association,  an  advanced  member  will  be 
placed  on  the  list  of  con  tributaries  as  to  the 
amount  unpaid  under  the  terms  of  bismortga^ 
and  .compelled  to  pay  the  amount  immediately, 
but  when  that  is  paid  he  will  be  free  from  all 
further  liability  to  the  society.  London  Provident 
Bldjr.  Soc.  V.  Monfan  [18931 2  Q.  B.  286. 

In  Bowker  v.  Mill  River  Loan  Fund  Asso.  7  Allen, 
100.  it  was  held  that  the  position  of  an  advanced 
member  of  the  association  was  merely  that  of  a 
debtor  for  the  full  amount  of  his  bond  which  re- 
mained unpaid. 

Mort^rages  are  not  assets  to  be  applied  to  the  sat- 
isfaction of  the  claims  of  unpaid  shareholders. 
Lister  v.  Loir  Cabin  Bldg.  Asso.  38  Md.  115. 

EjB^ect  of  nUes  or  pnmiaions  in  mortgaae. 

If  the  rules  of  the  association  provide  that  at  the 
expiration  of  six  years  the  stock  shall  be  applied 
in  cancellation  of  the  loan,  when  the  time  arrives 
the  borrower  cannot  be  required  to  do  more  and 
his  obligation  to  the  association  is  extinguished. 
Lime  City  Bldg.  Sav.  &  Loan  Asso.  v.  Wagner,  122 
Ind.  78. 

Where  the  constitution  of  the  association  pro- 
vides that  "any  stockholder  desiring  to  settle  a 
loan  shaU  be  charged  with  the  actual  amount 
loaned  him  together  with  all  fines  due  and  credited 
with  the  amount  of  dues  paid  in  upon  the  stock  on 
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which  the  loan  has  been  made,**  any  person  meet- 
ing these  conditions  has  a  right  to  have  his  mort- 
gaged ischarged,  regardless  of  the  conditions  of  the 
affairs  of  the  association  and  his  right  with  respect 
to  the  other  members.  Myers  v.  Scboyer,  9 
Mackey,  254. 

Clauses  for  the  division  of  profits  are  not  suiB- 
cient  to  establish  the  liability  of  advanced  mem- 
bers. Be  West  Riding  of  Yorkshire  Permanent 
Ben.  Bldg.  Asso.  L.  R.  43  Cb.  Div.  407. 

Where  the  mortgage  provides  for  payment  of 
whatever  will  become  due  under  the  rules  and  a 
rule  provides  that  if  there  is  a  deficiency  of  moome 
by  which  the  society  may  be  prevented  from  meet- 
ing its  anticipated  expenditures  and  liabilities,  the 
amount  of  such  deficiency  is  to  be  equitably  and 
equally  apportioned  between  the  investing  and 
twrrowing  members,  any  loss  will  t>e  included 
which  arises  whereby  the  assets  will  be  insufficient 
for  the  payment  of  investing  members  and  the 
borrowing  members  are  liable  to  contribute  in  fa- 
vor of  the  investing  members  to  the  losses,    ibid. 

Where  the  mortgagee  covenants  to  pay  the 
weekly  dues  and  fines  until  such  time  as  the  asso- 
ciation might  have  a  sufficient  fund  to  pay  all  the 
holders  of  unredeemed  shares  of  stock  the  sum  of 
$100  per  share  clear  of  all  losses  and  liabilities,  the 
mortgagor  can  be  required  to  contribute  to  losses 
and  liabilities  of  the  association  only  in  case  of  its 
continued  existence  and  operation  and  termina- 
tion in*  regular  course  and  mode,  as  provided  in 
the  articles  of  the  association,  and  then  only  by  the 
prolonged  and  extended  payment  of  weekly  dues. 
Low  Street  Bldg.  Asso.  No.  6  v.  Zucker,  48  Md.  458. 
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were  loaned  to  members,  and  the  plan  was 
to  offer  the  money  on  hand  each  month  to  its 
members  at  a  public  bidding,  for  the  privi> 
lege  of  obtaining  the  loan ;  and  the  stock- 
holder offering  the  highest  premium  was 
granted  the  loan,  provided  he  could  give  the 
required  security.  It  appears,  then,  by  this 
plan,  that  if  a  member  is  the  owner  of  one 
share  of  stock  of  $200.  and  desires  to  procure 
a  loan,  he  bids,  say  20  per  cent  premium ;  or, 
in  other  words,  offers  to  relinquish  to  the 
association  $20  on  each  $100,  or  $40  on 
his  share  of  $200.  He,  in  this  manner,  only 
receives  in  money  on  his  one  share  $160,  and 
is  required  to  execute  his  note  for  $200, 
and  secure  the  same  by  a  mortgage.  It  also 
appears  from  this  mode  of  procedure  that  the 
borrowing  member,  including  the  amount 
which  he  bids  as  a  premium,  receives  his  full 
share  in  advance  of  the  maturity  of  his  stock. 
He  and  all  other  members  are  required  to  pay 
25  cents  per  week  on  each  share  of  stock, 
amounting  to  $13  per  year,  or  during  the 
period  of  eight  years — the  lifetime  of  the  as- 
sociation— the  amount  so  paid  in  dues  would 
be  $104  on  his  share  of  $200,  which,  in  other 
words,  would,  at  the  end  of  eight  years, 
leave  unpaid  upon  it  $96,  provided  be  pays 
no  further  sum  than  the  weekly  dues  of  25 
cents.  He  also  pays  the  interest  weekly  on 
his  loan  along  with  his  stock  dues. 

In  February,  1885,  appellant  seems  to  have 
borrowed  from  this  association,  by  the  plan 
above  stated,  $1,060,  and  executed  to  the 
corporation  the  following  note  or  obligation, 
and  also  the  mortgage  to  secure  the  same,  in 
which  be  expressly  agreed  to  pay  the  sum 
secured  thereby :  "  $1,060.00.  Huntington, 
Ind.,  February,  1885.  For  value  received,  1 
promise  to  pay  to  the  order  of  the  Citizens* 
Building,  Loan  <&  Savings  Association,  of 
Huntington,    Ind..    two    thousand   dollars. 


with  interest  on  ten  hundred  and  sixty  dol- 
lars, eight  years  after  the  date  of  incorpora- 
tion of  said  association,  viz.,  November  12th, 
1888.  or  whenever  said  association  shall  be 
declared  by  its  board  of  directors  legally 
ended  ;  interest  at  the  rate  of  six  per  cenli  per 
annum,  payable  in  equal  weekly  install- 
ments on  Saturday  of  each  vveek.  And  I  do 
further  promise  and  agree  that  should  the 
weekly  installments  of  interest  hereon  as 
aforesaid  remain  due  and  unpaid  for  three 
months,  or  should  my  stock  in  said  associa- 
tion be  forfeited  for  the  nonpayment  of  the 
weekly  installments  of  dues,  or  for  any  fines 
or  assessments  thereon,  or  for  the  nonpay- 
ment of  the  taxes,  ground  rents,  or  tire  in- 
surance premium  on  the  property  mortgaged 
to  said  association  to  secure  the  payment  of 
this  note,  for  three  months  after  the  same  be- 
comes due.  as  provided  by  the  constitution 
and  by-laws  of  said  association,  then,  and 
in  either  case,  the  whole  amount  of  prin- 
cipal and  interest  of  this  note,  together  with 
all  unpaid  dues,  fines,  and  assessments  on 
the  shares  of  stock  of  sai4  association  owned 
by  me,  and  all  ground  rents,  fire  insurance 
premiums,  and  taxes  paid  or  advanced  by 
said  association  on  said  mortgaged  premises, 
shall  become  immediately  due  and  collecti- 
ble; all  without  relief  from  valuation  or 
appraisement  laws,  with  attorney's  fees. 
No  17.  John  M.  Wohlford."  It  appears 
from  the  claim  made  by  appellee  in  its  brief 
that,  shortly  prior  to  the  end  of  its  cor- 
porate existence,  it  was  ascertained  that  its 
entire  assets,  accumulated  from  all  sources, 
would  not  be  sufficient  to  pay  all  of  its 
debts,  claims  and  losses  ;  these,  in  the  main, 
firrowing  out  of  the  fact  that  a  portion  of 
Tts  stockholders,  who  were  non- borrowers, 
had  paid  to  the  association  their  money  dur- 
ing the  entire  period  of  eight  years,  but  had 


Change  of  rvies. 

Where  Uie  mort^ra^e  provided  that  the  borrower 
should  be  governed  by  the  rules  which  should  be 
made  by  the  society  from  time  to  tlme«  he  wiil  te 
bound  by  a  rule  that  requires  the  borrower  to  con- 
tribute to  the  payment  of  losses  of  the  society. 
Wilson  V.  Miles  Platting  Bldg.  Co.  L.  R.  22  Q.  B. 
0iv.  361,  TtoU;  Rosenberg  v,  Northumberland  Bldg. 
8oc.  Id.  875. 

Although  the  mortgage  does  not  provide  for  sub- 
mission to  change  of  rules,  yet  the  member  is 
subject  to  them  as  stockholder  and  if,  after  his 
mortgage  is  executed,  the  rules  are  changed  so  as  to 
make  him  sub^t  to  a  levy  for  losses,  he  will  be 
bound  to  pay  them.    Bradbury  v.  Wild  [1898]  1  Ch. 

In  Re  Norwich  A  Norfolk  Provident  Permanent 
Ben.  Bldg.  Soc.  L.  R.  1  Ch.  Div.  481,  45  L.  J.  Ch.  143, 
24  Week.  Rep.  103,  it  was  held  that  where  the  rules 
at  the  time  the  advance  was  made  did  not  provide 
for  the  contribution  by  advanced  members  to  loss- 
es, the  rules  could  not  be  changed  so  as  to  make  him 
liable,  although  his  mortgage  makes  him  liable  to 
tbe  rules,  "for  the  time  being." 

lAabUUy  as  members  after  release  of  mortgage. 

If  tbe  mortgaeror  redeems  his  mortgage,  his  lia- 
Wlity  as  shareholder  may  be  retained.  Henning- 
bausen  v.  Tischer,  60  Md.  588. 

If  when  the  time  is  reached  for  the  dissolution  of 
tbe  aasociation,  enough  has  not  beep  obtained  to 
pay  all  members  the  full  value  of  their  stock,  the 
borrowing  members  are  entitled  to  redeem  from 
29  L.  R.  A. 


their  mortgages  but  their  liability  continues  to  pay 
their  monthly  dues  until  the  shares  reach  par. 
Farmer  v.  Smith,  5  Jur.  N.  S.  683,  note^  4  Hurlst.  & 
N.  190,  38  L.  J.  Exch.  226. 

In  Sparrow  v.  Farmer.  28  Beav.  511,  6  Jur.  N.  S. 
530,  28  L.  J.  Ch.  537,  38  L,  T.  216,  a  rule  of  the 
association  provided  that  a  borrower  may  redeem 
upon  the  subscriptions  that  would  have  become 
due  on  the  shares  up  to  the  end  of  tbe  thirteen 
years,  and  the  court  held  that  upon  paying  the 
amount  the  mortgage  must  be  satisfied,  although 
the  obligation  of  the  member  to  continue  the  pay- 
ment of  dues  might  not  then  terminate.  And  the 
9ame  ruling  was  made  in  Handley  v.  Farmer,  29 
Beav.  362. 

If  the  loan  has  been  repaid  and  the  borrower  has 
reoeive<j  a  receipt  and  withdrawn  from  the  asso- 
ciation, he  cannot  be  made  to  contribute  to  losses 
subsequently  ascertained.  Re  West  Riding  of 
Yorkshire  Permanent  Ben.  Bldg.  Soc.  L.  R.  45  Ch. 
Div.  463. 

But  the  equities  between  the  members  of  the  as- 
sociation wUl  not  allow  a  borrowing  member  to  es- 
cape his  share  of  the  common  burdens  by  shielding 
himself  behind  an  improvident  and  mistaken  dis- 
charge of  his  mortgage.  Callahan's  App.  124  Pa. 
139. 

Statutory  proviHiwis. 
In  Ohio  the  borrciwers  are  required  by  statute  to 
share  their  proportion  of  the  losses  of  the  associa- 
tion.   Everman  v.  Schmitt,  24  Ohio  L.  J.  66. 

H.  P.  F. 


182 


Indiana  Supreme  Court. 


Apr., 


received  nothing  in  return  upon  their  stock, 
and  that  they  will  not,  under  the  circum- 
stances, receive  anything  unless  each  mem- 
ber is  compelled  to  pay,  in  addition  to  what 
he  has  paid,  a  sum  sufficient  to  equalize  all, 
so,  at  the  close  of  the  association,  the  non- 
borrower  may  be  on  an  equality  with  the 
borrower,  ancl  all  go  out  alike.  In  order  to 
effectuate  this,  appellee's  board  of  directors 
convened  in  special  session  on  July  28,  1891, 
and  adopted  the  following  resolution,  levv- 
ing  an  assessment  on  each  share  of  stock : 
"Whereas,  the  legal  limit  of  the  Citizens' 
Building,  Loan  and  Savings  Association  ends 
November  12,  1891 ;  and  whereas,  at  that  date, 
the  dues,  interest,  and  accumulations  from 
every  source  will  not  pay  every  share  of 
stock  out  in  full .  and  whereas,  the  borrowing 
members  have  received  the  amount  of  two 
hundred  dollars  on  each  share  by  them  bor- 
rowed on,  but  the  non- borrowers  have  not, 
and  there  will  not  be  realized  from  the  dues, 
interest  and  all  other  sources,  a  sufficient  sum 
of  money  to  pay  all  stockholders  an  equal 
sum  with  the  borrower  and  other  debts  of 
the  association,  except-  by  an  'assessment : 
Therefore,  be  it  resolved  that  this  association 
levy  an  assessment  of  22  ^Vtr  P^^  ^^^^  ^^ 
each  dollar  of  stock  outstanding,  for  the 
purpose  of  paying  all  members  equally  on 
their  stock,  at  the  expiration  of  the  associa- 
tion. Resolved,  that  the  secretary  of  this 
association  is  hereby  ordered  to  notify  each 
stockholder  of  this  assessment,  and  said  notice 
shall  contain  the  amount  due  from  each." 

The  principal  assignments  of  errors,  and 
the  only  ones  that  we  deem  necessary  to  con- 
sider, are :  "  (1)  Overruling  the  demurrer 
to  the  complaint ;  (2)  sustaining  a  demurrer 
to  the  fifth  and  sixth  paragraphs  of  answer ; 
(3)  overruling  motion  for  a  new  trial.** 
We  think  the  complaint  is  substantially 
good.  One  similar  was  held  sufficient  by 
this  court  in  Borchus  v.  Huntington  Bldg. 
Loan  cfc  Sat.  Asso.  97  Ind.   180. 

There  was  no  error  in  sustaining  the 
demurrer  to  the  fifth  paragraph  of  the  answer, 
even  if  we  could  hold  that  the  facts  therein 
set  up  constituted  a  defense  to  the  action, 
for  the  reason  that  appellant  could  avail 
himself  of  the  same  defense  under  other  re- 
maining paragraphs  of  his  answer.  By  the 
sixth  paragraph  of  the  answer,  appellant 
attempted  to  set  up,  as  a  defense  to  the  ac- 
tion, that  the  assessment  in  suit  was  made 
by  the  board  of  directors,  instead  of  the  as- 
sociation as  a  whole.  There  was  no  error  in 
sustaining  a  demurrer  to  this  paragraph. 
Section  3408.  Kev.  Stat.  1881  (Rev.  Stat. 
1894,  g  4445;  Elliott's  Supp.  841),  provides 
"that  the  business  of  the  association  shall  be 
managed  by  a  board  of  directors. "  And  sec- 
tion i4  of  appellee's  constitution  provides 
"  that  the  directors  shall  meet  at  a  time  stated 
therein  for  the  transaction  of  the  business  of 
the  association."  Where  it  is  provided  by 
the  statute  under  which  a  corporation  is 
organized  that  the  business  thereof  shall  be 
managed  by  its  directors,  the  provisions  must 
be  construed  to  vest  in  them  full  authority 
to  act  for  the  corporation  in  all  ordinary 
matters  within  the  scope  of  its  powers. 
Beach,  Priv.  Corp.  §§  227,  232.  The  as- 
29  L.  R.  A. 


sessment  against  appellant  upon  his  stotsk, 
made  by  virtue  of  the  aforesaid  resolution, 
amounted  to  $4.')0. 20.  This  he  refused  to  pay, 
which  refusal  upon  his  part  resulted  in  this 
action  being  instituted  upon  the  note  and 
mortgage  heretofore  mentioned. 

The  remaining  and  in  fact  the  controlling 
question  in  the  case  to  be  determined  is  this  : 
Was  appellee  authorized  to  make  the  assess- 
ment call  in  controversy  upon  appellant's 
stock,  and,  upon  his  refusal  to  pay  the  same, 
proceed  to  collect  it  by  suit  upon  the  note 
and  mortgage?  The  contentions  of  the 
learned  counsel  for  the  appellant  upon  this 
proposition  are:  First.  That  the  debt  em- 
braced in  the  note,  and  secured  by  appellant's 
mortgage  was  wholly  paid  by  him  before  the 
commencement  of  the  action,  inasmuch  as 
appellee's  by-laws  provided  that  all  loans 
should  become  due  in  eight  years,  and  at  the 
end  of  that  time  the  note  and  stock  should 
be  set  off  against  each  other.  Second.  That 
the  statute  (Rev.  Stat.  1881,  ^  3419)  limits 
assessments  to  25  cents  per  month,  to  be  col- 
lected with  other  installments  for  expenses; 
and  inasmuch  as  appellee  had  not  accepted 
the  provisions  of  the  Act  of  1886  (Acts  1885, 
p.  81),  as  provided  by  section  15  of  said  Act 
(Rev.  Stat.  1894,  §  4458),  it  could  not  be 
held  to  be  authorized  under  this  Act  to  make 
assessments  to  pay  losses.  Third.  That  the 
note  in  suit  does  not  include  assessmentA  to 
pay  losses,  debts,  and  expenses.  While,  on 
the  other  hand,  the  learned  counsel  for  ap- 
pellee contends  that  it^  association  had  full 
power  and  authority  to  make  the  assesRraents 
upon  its  stockholders  for  the  purpose  of  clos- 
ing up  its  business,  paying  its  debts  and 
losses,  and  a(i justing  matters  among  its  mem- 
bers, in  order  that  the  " borrowers"  and  "non- 
borrowers.  "  at  the  winding  up  of  the  corpora- 
tion, might  stand  on  an  equality  with  each 
other. 

The  determination  of  these  important  ques- 
tions, which  are  new.  as  far  as  the  decisions 
of  this  court  are  concerned,  require  a  care- 
ful examination  and  consideration  of  the 
statutes  pertaining  to  building  and  loan  asso- 
ciations. In  our  opinion,  neither  of  the  con- 
tentions of  the  learned  counsel  for  appellant 
can  be  sustained.  It  is  evident,  as  a  legal 
proposition,  that  when  appellant  became  a 
borrowinfir  member  of  this  corporation,  he 
did  so  subject  to  its  by- laws,  rules  and  regu- 
lations, and  also  to  the  express  and  implied 
powers  with  which  it  was  invested  by  law. 
Section  30  of  appellee's  by-laws,  among 
other  things,  provides  "that  the  notes  and 
mortgages  given  by  members  who  receive 
loans  must  secure  the  repayment  thereof,  in- 
terest and  premium  thereon,  with  all  weekly 
dues,  together  with  all  fines  and  assessments 
on  stock  held  by  the  member, "  etc.  It  would 
seem  that  this  by-law  contemplated  that  as- 
sessments upon  stock  might  and  would  be 
made,  and  therefore  provided  that  payment 
of  the  same  should  be  covered  by  the  bor- 
rower's note,  secured  by  his  mortgage.  By 
an  examination  of  the  several  sections  of  the 
Act  of  1875,  under  which  appellee  was  organ- 
ized, it  will  be  found  that  section  4  (being 
section  8410,  Rev.  Stat.  1881)  provides  "  that 
every  share  of  stock  shall  be  subject  to  a  lien 
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for  the  payment  of  unpaid  installments  and 
•other  charges  incurred  therein,  under  the  pro- 
visions of  the  constitution  and  by-laws." 
Again,  in  section  8412,  Rev.  Stat.  1881,  it 
is  stipulated  that  ''good  and  ample  real  es- 
tate or  personal  security,  as  prescribed  by  the 
by-laws  of  the  corporation,  shall  be  given  by 
the  borrower  to  secure  the  repayment  of  the 
loan,  with  interest,  and  also  for  the  payment 
-of  the  dues,  fines  and  assessments  that  may 
be  assessed  on  his  share  of  stock,  upon  which 
the  loan  is  made."  Section  9413  provides 
^that  a  borrower  who  is  not  in  arrears  for 
dues,  interest,  fines  or  assessments,  may  pay 
•his  loan  at  any  time,  and  withdraw  fron(k  the 
association, "  etc.  Section  8419  reads  as  fol- 
lows: ''All  such  associations  shall  have 
power  to  assess,  in  addition  to  section  four 
of  this  Act  [section  3410]  .  .  .  and  shall 
also  have  the  power  to  provide  in  their  by- 
laws for  the  assessment  of  fines  and  penalties, 
.  .  .  interest,  installments  and  assess- 
ments." It  is  manifest,  we  think,  that, 
giving  a  reasonable  interpretation  to  these 
•several  sections,  we  must  conclude  that  as- 
sessments such  as  the  one  in  question  were  in- 
tended to  be  and  are  authorized  to  be  levied 
by  these  corporations  upon  the  unpaid  cap- 
ital stock  of  their  members.  But,  if  we  are 
-wrong  in  this  conclusion,  the  law  must  still 
be  held  to  be  with  appellee  upon  the  propo- 
-sition  in  controversy.  Under  and  by  virtue 
of  section  12  of  the  Act  of  1885,  being  section 
4455.  Rev.  Stat.  1894,  which  is  similar  in 
some  respects  to  section  3419,  Rev.  Stat. 
1881,  an  express  warrant  is  granted  therein  to 
these  associations  to  make  an  assessment  or 
stock  call  to  cover  losses.  This  section  in 
part  reads  as  follows:  "All  such  corpora- 
tions shall  have  power  to  charge,  in  addition 
to  the  amount  heretofore  provided  by  tnis 
Act,  a  sum  not  exceeding  twenty-five  cents 
per  month  upon  each  share  of  stock,  for  the 
purpose  of  defraying  the  expenses  of  the  as- 
sociation, which  sum  shall  be  payable  with 
the  regular  installments ;  to  make  assessments 
•upon  the  capital  stock  to  cover  losses. "  etc. 
But  it  is  insisted  by  appellant  that  appellee 
has  no  right  to  exercise  any  powers  under 
this  last- mentioned  Act,  for  the  reason  that 
it  is  not  shown  that  it  filed  its  written  ac- 
ceptance of  the  provisions  thereof,  as  pro- 
vided by  section  854.  Elliott's  Supp.  (Rev. 
Stat.  1894,  §4458).  This  contention,  in  view 
of  the  interpretation  of  the  Act  of  1885  by 
this  court,  cannot  be  upheld. 

In  the  case  of  Hatfield  v.  Iluntington  City 
Bldg,  Loan  d  Sav.  Asso.  132  Ind.  149,  this 
court,  in  passing  upon  this  question,  said : 
"Nor  do  we  think  it  was  necessary  to  allege 
that  the  appellee  had  filed  a  written  accept- 
ance provided  for  by  section  854.  Elliott's 
Supp.  It  is  evident  from  the  reading  of  the 
€ntire  Act,  of  which  that  section  constitutes 
a  part,  that  it  was  not  the  intention  of  the 
ireneral  assembly  to  dissolve  or  abolish  ex- 
isting building  and  loan  associations,  or  to 
deprive  them  of  any  of  the  rights  they  pos- 
sessed under  the  laws  then  in  existence.  It 
was  its  purpose  to  enlarge,  rather  than  to  re- 
strict, their  powers  and  privileges. "  See  also 
McLaughlin  v.  Citizens*  Bldg.  Loan  db  Sav. 
A990,  62  Ind.  264,  and  section  4461,  Rev.  Stat. 
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1894.  We  concur  in  this  construction  placed 
upon  the  Act  of  1885,  and,  in  our  opinion, 
it  was  not  necessaiy  for  appellee  to  formally 
accept  in  writing  the  provisions  of  this  Act, 
in  order  that  it  mi^ht  exercise  the  enlarged 
powers  granted  to  it  thereunder.  It,  there- 
fore, follows  from  this  conclusion  that  it  must 
be  held  that  appellee,  by  section  4455,  aupra, 
was  given  the  right  and  power  to  make  the 
assessment  upon  appellant's  stock,  for  the 
purpose  of  covering  losses,  and  thereby 
equalizing  its  members :  so  that,  at  the  final 
close,  all  might  go  out  on  an  equal  footing. 
Appellant,  in  support  of  his  first  conten- 
tion, relies  upon  the  case  of  Lime  City  Bldg. 
Sav.  <fe  Loan  Asso.  v.  Wagner,  122  Ind.  78. 
It  is  true  that,  in  that  case,  on  the  question 
therein  involved,  this  court  held,  under  a 
by-law  of  the  association  which  provided  that 
all  loans  should  become  due  in  six  years 
from  the  date  of  incorporation,  or  upon  the 
stock  of  the  association  becoming  of  par 
value,  and  that  then  the  stock  and  note  of 
the  borrower  might  be  set  off  against  each 
other,  that  a  borrower  who  had  paid  his 
weekly  dues  and  installments  for  a  period  of 
six  years  discharged  his  obligation  to  the  as- 
sociation. This  was  upon  the  theory  of  the 
by-law  that,  by  paying  the  required  dues 
and  installments  for  that  period,  he  would 
and  had  paid  the  equivalent  of  the  loan 
which  he  obtained.  The  rule  thus  stated  by 
the  learned  judge  in  the  opinion  in  that 
case,  under  the  facts  and  issues  in  the  case 
at  bar,  is  not  applicable  to  the  determination 
of  the  question  now  before  this  court.  While 
it  appears  that  the  by-law  in  the  Wagner 
Case,  supra,  was  identical,  except  as  to  time, 
with  the  one  relied  upon  by  appellant,  how- 
ever, the  point  in  controversy  in  the  Wagner 
Case  was  as  to  the  right  of  the  corporation 
to  exact  the  payment  of  the  weekly  dues  and 
interest  from  the  borrower  after  the  expira- 
tion of  the  legal  limit  of  the  association.  It 
did  not  appear  in  that  case,  as  it  does  in  this, 
that  the  corporation  was  insolvent,  and  that, 
prior  to  the  termination  of  its  existence,  the 
Dorrowing  member  was  in  arrears  upon  his 
stock  assessment,  mode  for  the  purpose,  as 
was  the  one  now  in  question.  Had  the  same 
facts  and  theorv  been  involved,  a  different 
question  would  have  necessarily  arisen.  It 
is  apparent,  therefore,  that  the  principle  of 
law  therein  enunciated  must  be  distinguished 
from  the  one  now  involved,  and  that  ap- 
pellant, under  the  facts  herein,  is  not  in  a 
position  to  invoke  that  decision  to  sustain 
his  contentions.  The  case  of  lAster  v.  Log 
Cabin  Bldg.  Asso.  38  Md.  115,  and  other  au-  • 
thorities  cited  by  the  court  in  support  of 
the  rule  laid  down  in  the  Wagner  Case,  do 
not  sustain  the  theory  of  appellant's  de- 
fense,— namely,  that  his  membership  had 
ceased,  and  that  he  was  under  no  ooligation 
to  pay  his  proportion  of  the  losses ;  but,  upon 
the  other  hand,  they  tend  to  support  the 
claim  of  appellee.  Appellant  was,  under 
the  law,  entitled,  with  all  the  other  members 
of  this  association,  borrowers  and  non- bor- 
rowers, to  share  in  the  common  gains  and 
profits  of  the  enterprise,  in  the  direct  ratio  of 
his  interest  therein ;  and  was  also,  in  our 
judgment,  liable  to  contribute,  in  the  same 
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SToportioD,  to  the  payment  of  the  losses  and 
ebts  incident  to  the  operation  of  the  busi- 
ness of  the  association :  and  this  obligation 
he  could  not  evade  during  his  membership, 
when  such  arrears  stood  against  him,  by  a 
transfer  of  his  stock  or  a  withdrawal  from 
the  corporation.  Section  8418,  supra,  and 
see  authorities  cited  in  2  Am.  &  Eng.  Ency- 
clop.  Law,  pp.  618,  622. 

Appellee  was  a  corporation  organized,  as 
are  others,  for  the  purpose  of  profit  and  gain, 
and,  near  the  close  of  its  existence,  it  is  dis- 
covered that  it  is  virtually  in  a  state  of  in- 
solvency, and  that  a  certain  sum  is  necessary 
to  liquidate  losses  and  debts,  and  settle  and 
adjust  affairs  amonff  its  stockholders.  Why, 
then,  can  it  be  said  that  it  must  be  denied 
the  right,  under  the  law,  to  levy  an  assess- 
ment upon  the  unpaid  stock  of  its  members 
for  that  purpose  ?  We  can  see  no  reason  why 
this  may  not  be  done  under  the  statutes  to 
which  we  have  referred,  in  like  manner  as 
is  done  by  other  corporations  that  are  or- 

f:anized  for  manufacturing  or  other  purposes, 
t  is,  perhaps,  true  that  the  unfortunate  busi- 
ness affairs  of  appellee,  which  seemed  to 
have  led  to  its  insolvency,  and  forced  it  to 
take  the  action  which  it  did,  will,  as  con- 
tended, result  in  a  hardship  upon  its  mem- 
bers. But  we  must  presume  that  all  who 
embarked  in  this  common  scheme  did  so  upon 
their  own  volition  and  for  the  purpose  of 
pecuniary  benefit :  and  appellant  cannot  now 
be  heard  to  complain  because  the  equities  of 
the  law  will  not  permit  him  to  escape  lia- 
bility, and  cast  the  whole  burden  of  sustain- 
ing the  losses  in  question  upon  his  non-bor- 
rowing associates.  This  the  law  will  not 
tolerate.     It  appears  that  the  note   in  suit 


contained  the  stipulations  provided  for  by 
the  by-law  and  the  statute,  and  that  ap- 
pellant thereby  expressly  agreed  to  pay 
any  assessment  that  might  be  made  upon 
his  stock.  Assessments  or  demands  authorized 
by  the  charter  or  by-laws  of  a  building  as- 
sociation may  be  included  in  and  covered  by 
the  note  and  mortgage  of  a  borrowing  mem- 
ber, executed  by  Inm  upon  the  loan  obtained, 
and  in  addition  thereto;  and,  in  default  of 
payment,  an  action  may  be  instituted  thereon 
for  the  recovery  thereof.  See  2  Am.  &  Eng. 
Encyclop.  Law,  p.  688,  and  other  authorities- 
hereinafter  cited. 

It  follows  from  the  conclusion  reached  and 
it  is  so  adjudged,  that  appellee  was  au- 
thorized, under  the  law,  to  make  the  assess- 
ment for  the  purpose  aforesaid,  and  that 
appellant  was  liable  upon  his  note  and  mort- 
gage for  the  payment  of  the  same.  In  sup- 
port of  the  rule  which  we  have  stated,  see 
the  following  authorities:  StroTienv,  Frank- 
lin Sav.  Fund  d  Loan  Asso.  115  Pa.  273 ;  Cal- 
Wian'8  App,  124  Pa.  188 ;  Laurel  Run  Bldg, 
Amo.  v.  Sperring,  106  Pa.  884;  CruweU'» 
App,  100  Pa.  488 ;  PeovU  v.  Lowe,  117  N. 
Y.  175 :  McOrath  v.  Hamilton  Sav,  d  Loan 
Asso.  44  Pa.  888,  and  authorities  cited  in 
note  in  Robertson  v.  American  Homestead  Asso. 
69  Am.  Dec.  150;  Parker  v.  United  States 
Bldg.  Land  &  Loan  Asso.  19  W.  Va.  769 ; 
Everham  v.  Oriental  Sav.  cfi  Loan  Asso,  47  Pa. 
852 ;  Pattison  v.  Albany  Bldg,  <fe  Loan  Asso, 
68  Ga.  878;  Endlich.  Bldg.  Asso.  2d  ed. 
§§^  78,  79,  104  and  528. 

The  court  did  not  err  in  denying  ap- 
pellant's motion  for  a  new  trial. 

Judgment  affirmed,  with  costs. 

All  concur. 
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George  H.  EVER8MANN,  Receiver  of  New 
Ohio  Building  Association,  Plff,  in  Fhr., 

V. 

Maria  Theresa  SCHMITT. 
(62  Ohio  St.  — .) 

"^1  The  members  of  a  bnflding  associar 

tion, whether  borrowers  or  non-borrowers,  have 
a  mutuai  interest  in  its  affaire;  and  sharing  alike 
in  its  earnings,  must  assist  alilce  in  bearing  its 
losses. 

8.  A  borrowin^r  member  is  one  who  re- 
ceives in  advance  the  par  value  of  his 
shares  sod  agrees,  in  consideration  of  such  ad- 
vance, to  pay  the  weekly  dues  on  the  shares  and 
the  interest  on  the  loan,  until  the  dues  paid  and 
the  dividends  declared  and  not  paid,  are  equal  to 
the  par  value  of  his  shares.  He  then  ceases  to  be 
a  member  and  is  entitled  to  a  cancellation  of  the 
mortgage  given  to  secure  the  obligations  arising 
from  the  loan. 

8*  The   mort^a^e  executed  by  a  bor- 

•Headnotes  by  the  Court. 


Note.— As  to  liability  of  advanced  member  of 
building  and  loan  association  to  assessment  for 
Igsses,  see  note  to  case  immediately  preceding  this 
one. 
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rowings  member  of  a  buildinf^  associa* 
tion  contained,  among  other  conditions,  a  stip- 
ulation for  the  payment  of  such  ^^assessments^* 
as  might  be  levied  on  him  as  a  member.  Lossea 
occurred  and  the  association  became  insolvent, 
whereupon  a  receiver  was  appointed  to  wind  up 
Its  affaire,  who  ascertained  the  *^hortage**  in  the 
assets,  and  made  a  pro  rata  assessment  on  the 
members  to  meet  the  same.  Held,  that  an  assess- 
ment for  such  purpose  is  within  the  at>ove  stipu- 
lation of  the  mortgage,  and  that  the  member  Is 
not  entitled  to  Its  cancellation  until  paid.  Held^ 
further,  that,  in  such  case,  the  receiver  is  the 
proper  person  to  ascertain  the  amount  of  the 
losses  and  make  an  assesement  on  the  members 
to  meet  the  same. 

(June  11, 1806.) 

ERROR  to  the  Circuit  Court  for  Hamilton 
County  to  review  a  judgment  affirming 
a  judgment  of  the  Court  of  Common  Pleas  in 
favor  of  defendant  in  an  action  brought 
to  foreclose  a  mortgage  to  secure  payment  of 
an  assessment  upon  stock  in  an  insolvent  build- 
ing association.     Reversed, 

Statement  by  Minshall,  Oh.  J,: 
George  H.   Eversmann,  Receiver  of  the 
I  New  Ohio  Building  Association,  an  insol- 
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vent  corporation,  on  March  10,  1890,  broujrht 
suit  in  the  Hamilton  Common  Pleas  to  fore- 
close a  mortgage  that  had  been  given  it  by 
the  defendant  below,  Maria  T.  Schmitt.  The 
defendant  being  a  member  of  the  association, 
and  the  owner  of  twelve  shares  of  the  ag- 

S-egate  value  of  $3,000.  when  paid  up,  on 
ay  1,  1880,  had  received  an  advanced  loan 
of  that  amount,  bidding  therefor  $240.  To 
secure  the  obligation  to  the  association  aris- 
ing from  the  loan,  she  executed  and  delivered 
a  mortgage  to  it,  on  definitely  described 
property.  The  defeasance  clause  of  the  mort- 
gage is  contained  in  the  finding  of  facts, 
hereinafter  inserted.  Among  other  condi- 
tions, it  stipulates  for  the  payment  of  the 
dues  on  the  stock  and  interest*  on  the  loan 
"until  such  time  as  the  weekly  dues  paid 
and  dividends  declared  and  unpaid,  shall 
amount  to  the  said  sum  of  three  thousand 
dollars,"  and  the  payment  of  such  assess- 
ments as  may  be  levied  upon  her  as  a  mem- 
ber of  the  association. 

The  petition  avers  that  by  reason  of  the 
payment  of  dividends  that  had  not  been 
earned  and  the  misappropriation  of  funds 
by  its  treasurer,  the  capital  of  the  association 
had  become  impaired  to  the  extent  of  thirty- 
one  and  a  fraction  per  cent ;  that  the  defend- 
ant had  participated  in  the  receipt  of  these 
unearned  dividends,  that  the  plaintiff  had 
been  appointed  as  a  receiver  to  wind  up  the 
affairs  of  the  association :  and,  as  such  re- 
cei  ver.  had  made  an  assessment  on  the  stock  of 
the  membei^  to  meet  the  losses,  that  against 
the  defendant  amounting  to  the  sum  of 
$984. 17,  which  she  refused  to  pay.  The  de- 
fendant claimed  to  have  paid  in  dues  the  full 
amount  of  her  loan,  $8,000,  and  all  the  in- 
terest thereon,  and  had  performed  all  the 
requirements  of  the  mortgage  according  to 
the  constitution  and  by-laws,  and  was  en- 
it  led  to  its  cancellation,  and  prayed  accord- 
ingly. 

Issues  having  been  made  up,  the  case  was 
tried  in  the  common  pleas,  and  both  parties 
appealed  from  the  judgment  to  the  circuit 
court. 

The  circuit  court  made  a  finding  of  facts 
which  is  as  follows : 

"The  New  Ohio  Building  Association  is 
an  insolvent  corporation.  Its  insolvency 
is  due  partly  to  the  over-payment  of  divi- 
dends by  its  secretary,  George  R.  Topp,  and 
partly  to  a  misapplication  of  its  moneys  by 
Its  treasurer,  William  Peters.  The  amount 
of  the  shortage,  as  determined  by  the  receiver, 
is  about  thirty-one  per  cent.  George  H. 
Eversmann  is  the  receiver  of  the  company, 
and  is  engaged  in  winding  up  its  affairs. 
The  receiver  was  appointed  December  5.  1889. 
Maria  Theresa  Schmitt  became  a  member  of 
the  corporation  May  5,  1880,  and  subscribed 
for  twelve  shares  of  its  stock  ($250.00,  each) 
and  bid  for  a  loan  of  money  for  the  amount 
of  her  shares,  three  thousand  ($3,000.00)  dol- 
lars. This  sum  was  advanced  to  her,  and 
she  gave  to  the  company  her  mortgage  on 
certain  real  estate  in  Cincinnati,  described 
in  the  petition  in  this  case.  This  mortgage 
was  duly  recorded  May  6,  1880.  The  clause 
of  defeasance  provided :  **  That  if  said  Maria 
Theresa  Schmitt,  who  has  become  a  member 
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of  said  building  association  and  subscribed 
to  twelve  shares  therein  and  received  in  ad- 
vance from  said  association  said  sum  of  three 
thousand  ($3,000.00)  dollars,  the  par  value 
of  said  shares,  shall  pay  or  cause  to  be  paid 
to  the  said  building  association,  without  de- 
mand therefor,  .according  to  its  constitution 
and  by-laws,  until  such  time  as  the  weekly 
dues  paid  and  dividends  declared  and  unpaid, 
shall  amount  to  said  sum  of  three  thousand 
($3,000.00)  dollars,  or,  in  case  of  the  dissolu- 
tion of  said  association,  until,  within  the 
meaning  of  the  constitution  and  by-laws  of 
said  association,  she  shall  be  released  there- 
from: 

"  1.  The  sum  of  six  dollars  per  week  from 
the  date  hereof,  the  same  being  the  dues  on 
said  twelve  shares; 

"2.  The  sum  of  six  per  cent  interest  upon 
said  three  thousand  ($3,000.00)  dollars,  pay- 
able pro  rata  in  weekly  payments,  subject 
to  rebatement  every  corporate  year ; 

"3.  The  sura  of  six  ($6.00)  per  week  from 
the  date  hereof  for  a  period  of  forty  (40) 
weeks,  the  same  being  in  payment  of  the 
premium  of  two  hundred  and  forty  dollars 
bid  on  said  twelve  shares ; 

"4.  All  fines,  assessments,  and  penalties 
which  the  said  Maria  Theresa  Schmitt  shall 
incur,  and  which  may  be  levied  upon  her 
as  a  member  of  said  association,  and  in  ac- 
cordance with  its  constitution  and  by-laws; 

"5.  All  rents,  taxes,  assessments,  and  pre- 
miums of  insurance  upon  the  said  mortgaged 
premises,  in  accordance  with  the  constitu- 
tion and  by-laws  of  said  association;  then 
this  instrument  to  be  null  and  void." 

The  constitution  of  said  association  con- 
tains the  followinsr  sections: 
"ARTICLE  XI. 

"1.  All  members  shall  pay  for  every  share 
fifty  (50)  cents  initiation  fee,  and  an  install- 
ment of  fifty  (50)  cents  per  week. 
"ARTICLE  XII. 

"1.  Every  shareholder  shall  be  entitled  to 
a  sum  equal  to  the  amount  of  $250.00  for 
each  share. 

"3.  Every  share  for  which  the  money  has 
been  drawn  shall  be  considered  as  a  'paid- 
out'  share,  and  shall  bear  six  per  cent  inter- 
est (6  per  cent)  annually,  and  the  premium 
must  be  paid  in  weekly  rates.  The  interests 
and  premiums  shall  be  payable  *jrro  rata/ 
as  soon  as  any  part  of  the  money  is  ready  to 
be  paid  out.  "  Interest  will  only  be  charged 
on  the  amount  remaining  due  at  the  begin- 
ning of  each  year. 

"4.  Every  member,  who  wishes  to  draw 
the  amount  of  his  or  her  shares,  shall  secure 
the  payment  by  the  executing  of  an  accepta- 
ble mortga^re  on  real  estate,  and  this  mort- 
fage  shall  remain  in  force  until  the  weekly 
ues  and  undrawn  dividends  make  up  the 
sum  of  $250. 00  on  each  share,  the  mortgage 
shall  then  be  canceled,  and  such  a  member 
shall  then  cease,  on  the  ground  of  such  shares, 
to  be  a  member. 

j  "Those  members  who  have  not  yet  drawn 
I  money  can  have  their  dividend  paid  to  them  ; 
'  they  may  also  draw  their  money  before  six 
!  months  without  the  dividends. 
I  "  Maria  Theresa  Schmitt  was  a  stockholder, 
I  and  shared  equally  with  the  others  in  th^ 
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profits  of  the  company,  and  withdrew  the 
same  from  time  to  time.  She  withdrew  divi- 
dends from  time  to  time  as  they  were  de- 
clared, amounting  to  nine  hundred  and  nine- 
ty-five and  92-100  ($995.92)  dollars,  with  the 
consent  of  the  association. 

^  Maria  Theresa  Schmitt  made  the  last  pay- 
ments in  her  book  on  November  27,  1»89, 
which  was  the  last  regular  meeting  night 
but  one  before  the  receiver  was  appointed, 
and  demanded  cancellation  of  her  mortgage, 
which  was  refused. 

"The  last  payment  of  dues  with  the  other 
payments  of  dues  made  the  entire  amount 
paid  in  by  her,  as  dues,  the  sum  of  $8,000.00. 
in  addition  to  the  dues,  defendant  paid  in- 
terest and  premium  in  full.  The  losses  oc- 
curred during  her  membership.  The  assets 
of  the  company  are  mortgages.  The  liabili- 
ties are  to  members  only. 

"*  The  entire  premium  of  $240.00  due  under 
said  mortgage  was  paid  by  Maria  Theresa 
Schmitt,  at  the  time  she  became  a  member 
of  the  association,  to  wit.  May  5,  1880.  The 
dues  and  interest  called  for  by  the  mortgage 
were  paid  regularly  and  according  to  the 
terms  of  the  mortgage. 

"The  court  finds  that  the  proceedings  in 
the  superior  court  of  Cincinnati,  in  which 
plaintiff  was  appointed  receiver,  were  for 
the  dissolution  of  the  association ;  and  that 
the  assessment  set  up  in  the  petition  herein 
was  made  by  the  said  receiver;  that  there 
are  a  great  number  of  members  of  said  asso- 
ciation, both  borrowing  and  non-borrowing, 
and  that  none  of  said  members,  including 
the  defendant,  were  parties  to  said  case  in 
which  the  receiver  was  appointed,  nor  were 
they,  or  this  defendant,  given  an  opportun- 
ity to  be  heard  in  reference  to  said  assess- 
ment; that  there  were  a  large  number  of 
members  of  said  association,  both  borrowing 
and  non-borrowintr,  who  were  members  there- 
of during  the  time  said  losses  set  up  in  the 
petition  occurred,  and  who  withdrew  from 
said  association  prior  to  the  time  said  associa- 
tion went  into  the  hands  of  the  receiver,  and 
that  none  of  said  parties  have  been  brought 
into  said  suit  in  the  superior  court  of  Cin- 
cinnati, nor  have  the  liabilities  of  said  par- 
ties  been  considered  in  making  said  assess- 
ment. " 

The  court  found  and  adjudged  that  the  de- 
fendant was  liable  as  a  member  for  her  pro- 
portion of  the  losses,  but  held  that  the  condi- 
tion of  the  moTtesLge  had  been  performed  and 
that  she  was  entitled  to  have  it  canceled,  and 
decreed  accordingly. 

The  plaintiff  in  error  claims  tliat  the  judg- 
ment, ordering  a  cancellation  of  the  mort- 
gage is  not  sustained  by  the  findings,  and 
asks  to  have  it  reversed. 

Messrs.    Huntingdon    &    Holmes,    for 

plaintiff  in  error: 

Borrowers  and  non- borrowers  of  a  building 
association  are  stockholders. 

The  weekly  payments  made  by  stockholders 
are  payments  on  * 'stock  or  shares  subscribed." 
They  are  not  payments  on  the  mortgage. 

SeiM  V.  Victoria  Bldg.  Asso.  48  Ohio  St.  373. 

Where  they  share  equally  in  the  profits  they 
tnust  share  equally  in  the  losses. 
^9  L.  R.  A. 


Ibid, 

Payments  on  "stock  or  shares  subscribed" 
are  subject  to  the  payment  of  the  expenses  in- 
cident to  the  management,  and  to  losses  of  any 
kind. 

Being  equally  entitled  with  all  the  others  in 
the  direct  ratio  of  his  interest  in  the  society  to 
share  in  the  common  gains  of  the  enterprise, 
every  member  is  liable  to  contribute,  in  the 
same  proportion  in  which  he  expects  to  profit, 
to  the  losses  and  expenses  incident  to  its  man- 
agement. 

Endlich,  Bldg.  Asso.  §  104;  McQrath  v. 
Hamilton  Sav.  db  T/mn  Asso.  44  Pa.  383. 

He  cannot  evade  such  liability  by  a  transfer 
of  his  stock  without  the  consent  of  the  corpo- 
ration, nor  can  he  be  allowed  to  withdraw 
from  the  association  for  the  purpose  of  escap- 
ing his  proportion  of  the  common  burden. 

Endlich,  Bldg.  Asso.  §  104:  Everhart  v. 
Westchester  dt  P.  R.  Co.  28  Pa.  339;  McOrath 
V.  Hamilton  Sav.  ds  Loan  Asso.  supra. 

The  society  may  assess  the  loss  on  each 
shtire  prorata. 

Endlich,  Bldg.  Asso.  §  105;  United  States 
Bldg.  cfc  Loan  Asso.  v.  Silverman,  85  Pa.  890; 
Wittman  v.  Building  Asso.  7  W.  N.  C.  84; 
Knoblanek  v.  Robert  Blum  Bldg.  dt  Loan  Asso, 
No.  ;?,  8  Piltsb.  L.  J.  N.  8.  89:  Paffert  v.  Paff- 
ert,  Id.  40. 

Messrs.  Tugmw^n  A  Baker  for  defend- 
ant in  error. 

Minshall,  Ch.  J.,  delivered  the  opinion 
of  the  court : 

Mutuality  is  the  essential  principle  of  a 
buildinff  association.  Its  business  is  con- 
fined tolts  own  members ;  its  object  being  to 
raise  a  fund  to  be  loaned  among  themselves, 
or  such  as  may  desire  to  avail  themselves  of 
the  privilege.'  This  is  done  by  the  payment, 
at  stated  times,  of  small  sums  in  the  way  of 
dues,  interest  on  loans  and  premiums  for 
loans.  Each  shareholder,  whether  a  borrower 
or  non -borrower,  participates  alike  in  the 
earnings  of  the  association  and  alike  assists 
in  bearing  the  burth'en  of  losses  sustained. 
It  has  what  is  called  a  capital  stock.  But 
this  is  only  true  in  a  modified  sense.  Unlike 
other  corporations  for  profit,  a  share  in  a 
building  association  has,  at  the  inception, 
only  nominal  value.  Its  value  is  expected 
to  increase  by  the  lapse  of  time  and  the  suc- 
cess of  the  association.  It  is  contrary  to  the 
purpose  and  genius  of  a  building  association 
that  a  share  in  it  should  be  paid  up  at  the 
time  of  the  subscription.  This  is  done  by 
the  payment  of  small  dues  and  the  credit- 
ing, at  stated  times,  of  the  earnings  in  the 
way  of  dividends.  When  the  aggregate  dues, 
with  the  credited  earnings,  equal  in  amount 
the  par  value  of  a  share  of  stock,  it  is  paid 
up,  and  the  owner,  for  that  share,  ceases  to 
be  a  stockholder.  He  is  entitled  to  the  par 
value  of  his  stock,  but  can  no  longer  partici- 
pate in  the  earnings  of  the  association.  His 
relation,  then,  becomes  simply  that  of  a  cred- 
itor, until  he  is  paid.  Of  course  what  is  here 
said,  is  subject  to  the  qualification,  that  no 
losses  have  been  sustained.  Losses  are  inci- 
dent to  the  most  careful  management  of  men  ; 
they  cannot  be  wholly  avoided ;  though  it 
is  worthy  of  note  that  the  smallness  of  the 
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losses  ID  the  maDagement  of  building  associa- 
tions, compared  with  that  of  other  monied  in- 
■stitutions,  is  remarkable.  Still,  agents  may 
prove  unfaithful  and  bad  loans  be  made. 
When  this  happens,  the  mutual  character  of 
the  association  prescribes  that  the  burthen 
jnust  be  sustained  by  the  stockholders,  accord- 
ing to  the  amount  of  their  stock  ;  for  he  who 
participates  in  the  benefit  of  a  business  must 
4iasi8t  in  bearing  the  burthen. 

As  before  observed,  borrowers  and  non- bor- 
rowers participate  alike  in  the  earnings  of 
a  building  association.  The  difiference  be- 
tween them  is  simply  in  the  time  at  which 
each  class  is  paid  the  par  value  of  his  shares. 
A  borrower,  before  his  stock  is  paid  up,  re- 
ceives from  the  association  the  par  value  of 
his  shares,  in  the  nature  of  an  advance  loan. 
For  this,  he  agrees  to  pay  the  premium,  if 
any,  for  the  privilege,  the  interest  on  the 
money  advanced,  subject  to  abatements  to  be 
made  at  stated  times,  and  the  dues  on  his  stock 
until  it  matures.  In  other  words,  he  agrees 
to  keep  up  and  pay  out  his  stock,  as  if  he 
were  a  non- borrower,  in  consideration  of  the 
4kmount  being  advanced  to  him  before  that 
time.  Hence  the  borrower  remains  a  stock- 
holder and  participates  in  all  the  privileges 
^nd  benefits  of  a  stockholder :  has  a  voice  in 
the  management  of  the  association  and  par- 
ticipates m  its  earnings.  The  latter  go  to- 
ward discharging  his  obligations  arising  on 
the  loan,  and  to  shorten  the  time  in  which 
he  will  be  fully  discharged  therefrom.  For, 
taking  all  losses  into  account,  whenever  the 
shares  of  a  borrower  have  reached  their  par 
value  by  the  payment  of  dues  and  the  appor- 
tionment of  earnings,  the  loan  is  liquidated 
^nd  he  ceases  to  be  a  member,  as  he  would,  if 
be  had  not  borrowed  at  all.  In  other  words, 
with  his  shares  paid  up,  he  discharges  his 
obligations  as  a  borrower.  And  the  exact 
test  of  his  right  to  call  for  a  cancellation  of 
the  mortgage  given  to  secure  his  obligations 
as  a  borrower,  is  the  inquiry  whether  he 
would  have  been  entitled  to  receive  from  the 
association  the  par  value  of  the  shares  on 
which  the  loan  was  made,  had  he  not  become 
a  borrower. 

In  this  case,  Mrs.  Schmitt  subscribed  for 
twelve  shares,  and  received  from  the  associa- 
tion their  par  value,  $3,000,  as  an  advanced 
loan,  at  a  premium  of  $240.  She  paid  the 
premium,  and  agreed  to  pay  the  dues  there- 
on, K6,00  per  week,  and  interest  at  the  rate 
of  six  per  cent,  subject  to  an  annual  abate- 
ment, "until  such  time  as  the  weekly  dues 
paid  and  dividends  declared  and  unpaid  shall 
amount  to  the  sum  of  three  thousand  dollars, " 
and  all  ** assessments''  that  might  be  levied 
upon  her  as  a  member  of  the  association. 
She  paid  the  premium,  the  dues,  $8,000,  and 
the  interest  on  the  loan  to  the  appointment 
of  the  receiver.  These  facts,  standing  alone, 
would  satisfy  the  mortgage.  But  it  is  fur- 
ther found  that  the  association  is  insolvent; 
that  its  capital  is  impaired  to  the  extent  of 
about  thirty-one  per  cent,  for  which  the  re- 
ceiver has  made  an  assessment  on  the  mem- 
bers, including  the  defendant ;  that  the  losses 
occurred  during  her  membership  ;  were  caused 
by  the  payment  of  dividends  that  had  not 
been  earned,  and  the  misapplication  of  mon- 
ies L.  R.  A. 


eys  by  the  treasurer ;  and  that  she  had  with- 
drawn $995.92  of  these  unearned  dividends, 
although  the  right  to  draw  earned  dividends 
was  limited  by  the  constitution  to  those  mem- 
bers who  had  not "  drawn  money. "  Can,  then, 
a  borrower,  under  these  circumstances,  claim 
the  cancellation  of  his  mortgage?  We  think 
not.  To  do  so  would,  as  we  have  shown, 
undermine  the  principles  upon  which  these 
associations  are  organized.  By  the  terms  of 
the  constitution  of  the  association,  on  the 
cancellation  of  the  mortgage,  the  borrower 
ceases  to  be  a  member,  and  all  liability  to 
it  is  at  an  end.  We  see  no  reason  why  the 
remaining  members  should  be  left  to  bear  all 
the  burthen,  resulting  from  losses,  for  which 
they  are  no  more  to  blame  than  she  is.  It  is 
wholly  unlike  a  savings  society  where  the 
borrower  is  not  a  member  or  otherwise  inter- 
ested in  its  business.  Having  no  voice  in 
the  management  nor  interest  in  the  earning 
of  the  society,  the  borrower  and  it  sustain 
the  simple  relation  of  debtor  and  creditor. 
Here,  as  shown,  the  borrower  is  also  inter- 
ested  as  a  creditor.  The  loan  is  for  no  defi- 
nite period  of  time.  It  depends  upon  the 
management  of  the  association,  in  which  he 
continues  as  a  member  and  has  a  voice.  It  is 
in  view  of  the  relation  of  the  borrower  to  the 
association  and  the  possibility  of  losses,  that 
the  mortgage  stipulates  that,  in  addition  to 
the  specific  conditions  mentioned,  the  bor- 
rower shall  pay  all  ** assessments"  that  may 
be  levied  on  him.  The  fourth  section  of  the 
twelfth  article  of  the  Constitution,  on  which 
much  stress  is  laid,  simply  expresses  what 
would  be  true  in  a  safely  conducted  associa- 
tion. It  does  not  include  nor  apply  to  the 
case  where  there  are  no  eaminRS,  and  losses 
have  to  be  met  and  borne.  This  was  wisely 
provided  for  in  the  mortgage.  It  was  a  mat- 
ter about  which  the  parties  could  and  have 
contracted.  There  is  no  suggestion  of  fraud 
or  mistake  in  its  execution,  and  their  rights 
must  be  determined  by  its  stipulations,  con- 
forming as  they  do  to  the  equity  and  justice 
of  the  case.  She  has  received  from  the  asso- 
ciation, in  the  way  of  unearned  dividends,  a 
sum  greater  tlian  the  assessment  that  has  been 
made  on  her. 

But  it  is  insisted  that  Mrs.  Schmitt  and 
the  other  members  were  not  parties  to  the 
suit  in  which  the  receiver  was  appointed 
and  that  he  had  no  power  to  make  the  assess- 
ment and  it  is  not  binding  upon  them.  This 
objection  is  without  weight.  It  is  not  nec- 
essary that  the  members  should,  as  individ- 
uals, have  been  made  parties  to  that  suit. 
They  were  parties  in  their  corporate  name 
and  capacity,  and,  for  the  appointment  of  a 
receiver,  that  was  suflicient.  AVe  will  pre- 
sume that  the  receiver  was  duly  appointed, 
as  there  is  nothing  to  the  contrary.  As  re- 
ceiver, it  was  his  dutv  to  collect  the  assets 
and  wind  up  the  affairs  of  the  association. 
This  could  only  be  done  by  ascertaining  the 
loss  and  making  an  assessment  on  the  mem- 
bers to  meet  it.  It  was  simply  a  matter  of 
calculation,  involved  no  matters  of  personal 
confidence,  and  could,  therefore,  be  made  by 
the  receiver  as  well  as  by  the  members  them- 
selves or  their  chosen  agents.  Moreover,  these 
had  been  displaced  by  the  appointment  of  the 
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receiver,  and  could  not  act  in  the  premises. 
It  is,  however,  found  that  a  large  number 
of  members,  borrowing  and  non- borrowing, 
who  were  such  during  the  time  the  losses  oc- 
curred, had  withdrawn  prior  to  the  time  the 
association  went  into  the  hands  of  a  receiver. 
This  does  not  affect  the  question  here.  In 
the  absence  of  bad  faith,  such  persons  as  had, 
according  to  the  constitution  and  by- laws  of 
the  association,  withdrawn  and  ceased  to  be 
members,  cannot  again  be  brought  into  the 


association  for  the  settlement  of  losses.  Wan- 
gerien  v.  AspeU,  47  Ohio  St.  250,  261.  The- 
withdrawal  being  an  executed  transaction, 
can  only  be  recalled  by  the  association,  and 
a  remedy  had,  in  conformity  to  the  rules  of 
equity  jurisdiction. 

It  follows,  as  we  tlrink,  that  tlie  judgment 
of  the  Circuit  Court,  dismisnng  the  petition  of 
t/ie  receiver,  slumld  be  reversed,  and  judgment 
entered  upon  the  findings  as  prayed  for  ia 
the  petition. 
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City  of  PINDLAY,  Pljf.  in  Err,, 

V. 

John  W.  PERTZ  ei  al. 
(66Fed.  Rep.4?r.) 

1.  Forty  days  ailer  the  expiration  of 
the  trial  term  may  be  allowed  by  the  court  at 
.such  term  for  fllingr  a  bill  of  exceptions. 

2.  A  bill  of  exceptions  embodjrin^  the 
char^  and  immediately  following  it 
stating  that  one  of  the  counsel  said 
"the  defendant  excepts,"  with  the  ground  of 
exception,  includinff  a  refusal  to  charge  as  re- 
quested and  an  exception  to  the  charge  as  de- 
livered, sufficiently  shows  that  exceptions  to  the 
charge  were  seasonably  taken. 

8.  The  ri^ht  of  a  city  to  rescind  a  sale 
to  it  because  a  commission  was  paid 
to  its  officer  through  whom  it  was  made,  is 
not  affected  by  the  fact  that  the  seller  did  not 
know  that  the  city  was  ignorant  of  the  double 
relation  of  such  officer  and  supposed  that  he 
would  give  the  city  credit  for  the  commission. 

4*  A  contract  for  the  sale  of  property 
to  a  city  through  one  of  its  officers  who 
receives  a  commission  from  the  other  party  for 
effecting  it,  is  illegal  and  void  both  at  common 
law  and  under  Rev.  Stat.  S  0960,  declaring  it  a 
penal  offense  for  any  pubUc  officer,  agent,  ser- 
vant, or  employ^  to  be  directly  or  indirectly  in- 
terested in  any  contract  for  the  purchase  of  any 
property  of  the  state,  county  or  municipality. 

6.  A  city*  upon  discovering  that  its 
agrent  was  paid  a  commission  upon  a  sale 
to  it,  may  either  repudiate  or  ratify  and  affirm 
the  contract,  as  it  elects. 

6*  The  nse  by  a  city  of  ^as  separators 
sold  to  it  for  tiro  months  after  discovering 
that  its  agent  was  paid  a  commission  upon  the 
sale,  is  not  so  conclusive  of  ratification  of  the  sale 
as  to  lake  that  question  from  the  Jury. 

7*  Ratification  of  a  sale  to  a  cityt  not- 
withstanding^ a  commission  paid  to  its 
ag^nt  by  the  seller  confirms  it,  subject  to  the 
warranties  made,  and  that  the  city  may,  when 
sued  for  the  purchase  price,  recoup  to  the  ex- 
tent of  any  damage  sustained  by  the  breach  of 
any  warranty. 

{February  26, 1885.) 

ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Ohio 


Note.— In  respect  to  the  conflict  of  interests  or 
double  capacity  of  officers  contracting  with  them- 
selves, see  note  to   Tippecanoe  County  Comrs.  v. 
Mitchell  (Ind.;  15  L.  R.  A.  530. 
29  L.  R.   A. 


to  review  a  judgment  in  favor  of  plaintiffs  in. 
an  action  brought  to  recover  the  price  of  cer- 
tain gas  separators  alleged  to  have  been  sold 
and  delivered  by  the  plaintiffs  to  the  defend- 
ant city.    Reversed, 

Statement  by  Larton»  Circuit  Judge: 
The  facts  necessary  to  be  stated  to  an  un- 
derstanding of   the   legal   questions  to   be< 
decided  are  substantially  these : 

The  plaintiff  in  error  is  a  municipal  cor- 
poration of  the  state  of  Ohio,  li  owned  and 
operated  a  plant  for  the  distribution  of 
natural  gas  to  consumers  within  the  city. 
This  plant  was  under  the  control  of  an  arm 
of  the  city  government  called  the  ** board  of 
gas  trustees,"  composed  of  five  members, 
elected  annually  by  the  qualified  voters  of 
the  city.  That  board  had  authority  to  em- 
ploy a  superintendent,  whose  duty  it  was  to- 
maintain  and  operate  the  plant,  make  all. 
necessary  improvements  and  repairs,  collect 
the  dues  from  consumers,  and  render  all  other 
necessary  services,  under  direction  and  su- 
pervision of  the  board  of  gas  trustees,  as 
might  be  required  for  a  successful  operation 
of  a  natural  gas  system.  The  duties  of  the 
superintendent  were  such  as  to  require  an 
expert  in  the  boring  and  management  of 
gas  wells  and  in  the  safe  and  economical 
distribution  of  the  gas  to  consumers.  The 
position  was  that  of  an  employ 6  of  the  city 

fovernment,  and  was  one  involving  expert 
now  ledge  and  a  considerable  degree  of 
trust  and  confidence.  The  defendants  in  error- 
were  partners,  doing  business  under  the  firm 
name  of  Pertz  &  Stewart,  at  Kokomo,  Ind. , 
and  as  such  were  patentees  and  manufacturers- 
of  a  machine  cal  led  an  **  automatic  separator. " 
These  machines  were  adapted  to  be  attached 
to  the  orifice  of  a  natural  gas  well  and 
purported  to  separate  the  oil  or  water  which 
came  to  the  surface  intermingled  with  the 
gas  and  were  represented  to  operate  au- 
tomatically. This  firm  had  in  their  service 
one  Melvin  M.  Brooks,  who  acted  as  their 
agent  in  Indiana  for  the  sale  of  their  sep- 
arators, upon  a  commission.  In  the  spring 
of  1890,  this  agent  went  into  the  Findlay, 
Ohio,  oil  field,  for  the  purpose  of  selling 
separators  for  the  said  Pertz  &  Stewart. 
While  in  that  field  as  the  agent  of  defendants^ 
in  error,  he  was  chosen  superintendent  of 
the  gas  plant  owned  and  operated  as  aforesaid 
by  the  city  of  Findlay.  July  12,  1890, 
Brooks  wrote  to  defendants  in  error  a  letter 
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<;oncerDing  separators  for  use  on  the  city 
wells.  That  letter  is  not  produced  by  them. 
Mr.  Stewart  states  that  the  letter  was  one  of 
inquiry  as  to  how  the  separators  would  work 
on  oil  wells.  The  answer  to  that  letter  was 
■dated  July  16,  1890,  and  was  in  these  words : 
**Pertz  <&  8tewart,  Manufacturers  of  Auto- 
matic Gas  Separator  and  Drip. 

"Kokomo,  Ind..  July  16,  1890. 
**Mr.  M.  M.  Brooks.  Findlay,  Ohio— Dear 
Sir:  Your  favor  of  the  12th  received.  We 
will  be  glad  to  furnish  you  any  number  of 
separators  you  may  desire.  You  may  connect 
them  to  a  well  producing  oil  with  the  gas, 
and  rest  assured  that  they  will  separate  the 
oil  just  as  readily  as  the  water;  but,  when 
you  desire  to  connect  to  a  well  producing 
oil,  please  so  state  in  your  order,  for  the  rea- 
son that  we  make  the  valve  a  little  larger 
for  oil  than  we  do  for  water.  We  sell  them 
with  the  same  guaranty  for  separating  oil  as 
we  do  for  water.  Hoping  to  near  from  you 
•«oon, 

"  Yours  very  truly,  Pertz  &  Stewart. " 
The  board  of  gas  trustees,  upon  representa- 
tions of  Brooks,  authorized  him  to  purchase 
for  the  city  of  Findlay  three  of  these  auto- 
matic separators.  This  was  done  by  a  letter 
dated  July  22,  1890,  in  these  words : 

"Findlay,  Ohio,  July  22nd,  1890. 
**  Pertz  &  Stewart,  Kokomo,  Ind. — Gentle- 
men :  Please  ship  us  at  once  to  Stewarts- 
ville,  Hancock  County,  Ohio,  8  separators 
for  oil  and  gas,  and  1  for  water  and  gas. 
Stewartsville  is  on  the  Nickel  Plate  I&il- 
road. 

••Yours  truly.    The  City  Gas  Works." 
This  letter  was  written  by  Brooks,  and  de- 
fendants in  error  admit  that,  when  received, 
they  recognized  it  to  have  been  written  by 
him. 

August  11,  1890,  Brooks  ordered  sixteen 
other  separators,  by  letter  in  these  words 
"Findlay,  Ohio,  August  11th,  1890, 
"Messrs.  Pertz  &  Stewart,  Kokomo,  Ind.— 
-Gentlemen:  Please  ship  to  Stewartsville, 
Ohio,  via  Nickel  Plate  R.  R. ,  10  automatic 
separators,  and  to  Van  Buren  6  of  the  same. 
The  latter  is  a  station  on  the  Toledo,  Co- 
lumbus &  Cincinnati  R.  R.,  a  short  distance 
north  of  Stewartsville.  If  you  cannot  ship 
the  entire  order  at  once,  please  ship  to 
Stewartsville  first.  I  think  that  oil  is  the 
.  .  .  likely  to  come  first  in  these  wells. 
I  examined  the  ones  sent,  but  can't  detect 
^ny  difference  in  them. 
"Truly  yours, 

^The  City  Gas  Works, 
"By  M.  M.  Brooks,  Supt." 
On  September  7,  1890,  Brooks  again  made 
an  order  for  thirteen  additional  machines,  by 
the  following  letter: 

"Findlay,  Ohio. 
"Pertz  &  Stewart,  Kokomo,  Ind.— Gentle- 
men :  Please  ship  separators  as  follows :  5 
to  Stewartsville;  8  to  Findlay.  I  had  dis- 
-covered  the  error  in  your  invoice  of  Aug. 
22d  and  had  it  corrected.  Please  send  them 
forward  as  soon  as  possible. 

"Truly yours,       M.  M.  Brooks,  Supt.** 
The  first  three  separators  were  billed  at 
$105  each,   and  on  September  12,   1890,    a 
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remittance  in  full  of  bill  was  made  by  the 
following  letter: 

"Findlay,  Ohio,  September  12.  1890. 
"Pertz  and  Stewart,  Kokomo,  Ind. — Gen- 
tlemen :  Inclosed  find  New  York  Exchange 
No.  37,568,  for  three  hundred  and  fifteen 
dollars,  same  being  on  account.  Please  ac- 
knowledge receipt  of  same. 
"  Respectfully  yours,^, 

•^The  City  Gas  Works, 

"Per  C.  K.  Beach,  Sec'y." 
As  these  separators  were  delivered,  they 
were  attached  to  the  gas  wells  operated  by 
the  gas  trustees,  by  their  superintendent, 
Melvin  M.  Brooks.  November  1,  1890,  de- 
fendants in  error  rendered  an  account  for 
the  29  separators  which  had  been  ordered 
by  the  letters  of  August  11th  and  September 
7th.  This  account  was  in  these  words  and 
figures : 

"Kokomo,  Ind.,  November  1,  1890. 
"City  Gas  Works,  Findlay.  Ohio,  In  Ac- 
count with  Pertz  &  Stewart,  Proprietors  of 
John  W.  Pertz  Automatic  Separator. 

Auy.20.     ToMdse. $316  00 

**     28.           *'      630  00 

"     23.           "       106  00 

Sept  4.          " 680  00 

'^    16.           *'       840  00 

**     22.           "       526  00 

$3,045  00 

"Please  remit.  Unless  otherwise  advised, 
will  draw  for  $1,050  on  the  10th  inst.  Please 
honor  draft,  and  oblige." 

To  this  the  following  reply  was  made : 
"Findlay,  Ohio,  November  6,  1890. 

"Messrs.  Pertz  &  Stewart,  Kokomo,  Ind.— - 
Gentlemen  :  Please  do  not  draw  on  us.  We 
note  you  have  billed  the  separators  at  the 
gross  price.  Please  send  credit  memoranda 
of  the  discr)unt  by  return  mail.  We  under- 
stand the  discount  is  ten  per  cent  on  a  sale 
of  four.  We  presume  a  greater  discount  will 
be  allowed  on  the  number  we  have  purchased. 
Your  reply  by  return  mail  will  oblige, 
"Yours  respectfully, 

"The  City  Gas  Works, 

"Chas.  K.  Beach.  Secy." 

The  gas  trustees  denied  that  they  had  au- 
thorized the  purchase  of  the  twenty- nine 
separators  ordered  by  the  letters  of  Brooks 
above  cited,  and,  suspecting  that  the  price 
charged  was  excessive,  began  to  make  in- 
quiry. Brooks,  when  approached  on  the  sub- 
ject, said  $105  was  the  net  price,  and  that 
no  commission  or  discount  was  allowed; 
upon  being  pressed  about  the  matter  and 
confronted  with  evidence  that  a  discount  or 
commission  had  been  allowed  other  pur- 
chasers, admitted  that  he  was  the  agent  of 
Pertz  &  Stewart,  and  that  they  had  allowed 
him  a  commission  of  $10  on  each  of  the  sep- 
arators purchased  for  the  city  of  Findlay.  He 
admitted  that  he  had  received  $30  as  com- 
mission on  the  three  separators  bought  by 
direction  of  the  trustees,  and  offered  to  turn 
it  over  to  the  city.  He  admitted  that  he 
would  receive  $290  on  the  other  purchases, 
and  proposed  that  these  commissions  should 
be  credited  to  the  account  against  the  city. 
Upon  these  admissions  he  was  immediately 
discharged  from  his  position. 

November  17,  1890,  the  defendant  in  error 
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wrote  the  following  letter,  and  inclosed  a 
new  account,  crediting  thereon  the  com- 
missions due  to  Brooks: 

"Kokomo,  Ind.,  November  17.  1890. 
**City  Gas  Works,  Findlay,  Ohio,  in  Ac- 
count  with  Pertz  &  Stewart,  Proprietors  of 
John   W.   Pertz   Automatic   Separator  and 
Drip. 
1890. 


July  26. 

8  separators,  at  $105.. 

.$815  00 

Aug.  30. 

3 

**               **  .. 

..  315  00 

*     22. 

6 

**         **     **  .- 

.   680  00 

"     28. 

1 

kt         »t     k» 

.  105  00 

Sept.   4. 

6 

**         ****... 

.   63000 

-     16. 

8 

**         **    ** 

.   840  00 

•*     22. 

5 

**         **     **  

.   525  00 

$8,360  00 

Sept.  12.    By  N.  Y.  Exchange  ....  $816  00 

Nov.  13.    ByM.  M.Brooks 3000 

Nov.  18.    By  each  $10.00  Com.  on 

2eth8ept. 290  00         635  00 


Balance $2,725  00 

**  Pertz  &  Stewart, 
**  Manufacturers  of 
Automatic  Gas  Separator  and  Drip." 
"Kokomo,  Ind.,  November  17.  1890. 

"City  Gas  Works.  Findlay.  Ohio— Gentle- 
men :  Inclosed  please  find  statement  of  your 
account  to  November  17,  1890.  We  received 
letter  from  Mr.  Brooks  the  15th,  under  date 
of  November  13th,  inclosing  $30.00  commis- 
sion, paid  him  on  three  separators  that  you 
had  paid  for  September  12.  Mr.  Brooks  re- 
quests us  to  place  the  same  to  the  credit  of 
the  City  Gas  Works,  and  also  the  $10.00 
commission  on  each  of  the  twenty- nine  sep- 
arators not  yet  paid  for,  which  request  has 
been  complied  with,  as  you  will  notice  in 
statement.  There  seems  to  have  been  some 
misunderstanding  between  Mr.  Brooks  and 
the  company  or  gas  works  concerning  the 
$10.00  commission  on  separators.  Hoping 
the  matter  is  satisfactorily  adjusted,  we  are, 
"Yours  very  truly, 

"  Pertz  &  Stewart. 
"By  Stewart.** 
"  To  this  the  gas  trustees  replied,  under  date 
of  November  18,  1890,  as  follows: 

"Office  of  the  City  Gas  Works.  Superin- 
tendent. 

"  Findlay.  Ohio,  November  18,  1890. 

"Messrs.  Pertz  &  Stewart,  Kokomo,  Ind. — 
Gentlemen  :  Yours  of  November  17  received, 
saying  you  have  a  letter  from  Mr.  Brooks  on 
the  loth  inst.,  dated  13th  inst.,  returning  to 
you  $80.00  commission,  paid  by  you  to  him 
on  three  separators  that  we  had  paid  for  Sep- 
tember 12,  and  that,  at  Mr.  Brooks'  request, 
you  place  the  $80.00  to  the  credit  of  the 
City  Gas  Works,  and  that  you  also  credit  us 
with  the  $10.00  commission  on  each  of  the 
twenty- nine  separators  not  yet  paid  for,  all 
at  the  request  of  Mr.  Brooks.  Your  dealings 
with  Mr.  Brooks  were  wholly  unauthorized 
by  us,  and  without  our  knowledge,  and  we 
have  determined  that  we  have  no  contract 
whatever  with  you,  and  will  in  no  way  rec- 
ognize any  indebtedness  to  you.  Whatever 
contract  you  made  with  Mr.  Brooks  you  can 
look  to  him  alone  for  settlement.  We  can- 
not now  permit  you  by  your  letter  of  the  17th 
inst.  to  make  any  contract  with  us,  and  de- 
sire you  to  distinctly  understand  you  never 
had  any  contract  with  this  board,  and  we  have 
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no  present  intention  of  anv  with  vou.  You 
no  doubt  realize  the  fraudulent  character  of 
your  dealings  with  Mr.  Brooks  so  far  as  this 
board  is  concerned,  as  we  judge  from  your 
letter.  The  separators  vou  sent  to  Mr.  Brooks 
are  subject  to  your  order  here,  so  far  as  we 
are  concerned  in  the  matter,  but  you  must  at 
once  take  care  of  them  at  your  own  expense. 
We  will  see  to  the  disconnecting  of  such  as 
are  attached  to  wells,  but  will  have  no  further 
care  of  them.  The  account  you  inclose  us 
will  not  be  paid,  as  we  owe  you  nothing 
whatever.  We  demand  that  you  return  to  us 
the  $315. 00  sent  you  on  September  12,  as  the 
same  was  sent  you  under  a  mistake.  As  to 
the  fact  of  our  being  indebted  to  you,  if  it 
is  not  returned,  we  shall  take  legal  steps  to 
collect  it  by  attachment  on  the  separators  your 
have  here.  You  understand  we  base  our  ac- 
tion and  claim  on  the  ground  of  fraudulent 
contract  between  you  and  Mr.  Brooks. 
"Yours,  etc., 

"  Board  of  Gas  Trustees, 
"J.  G.  Hull,  President. '^ 
January  19,  1891,  suit  was  begun  by  de- 
fendants in  error  in  the  circuit  court  o'f  the 
United  States  for  the  Northern  district  of 
Ohio  for  the  sum  of  $2,725,  with  interest, 
being  the  balance  due  as  per  account  rendered 
November  17,  1890,  and  above  set  out.  The 
pleading  was,  under  the  Ohio  Code  practice, 
a  petition,  answer,  and  reply.  The  answer 
of  the  city  of  Findlay  set  up  the  following 
defenses:  (1)  That  the  superintendent  of 
the  City  Gas  Works,  Melvin  M.  Brooks,  was 
secretly  the  agent  of  the  plaintiffs,  Pertz  & 
Stewart,  and  that  they  had  illegally  and 
fraudulently  procured  him  to  procure  for 
them  a  contract  for  the  sale  of  their  separators- 
by  promising  to  him  a  commission  on  each 
separator  sold.  (2)  That  the  defendant  was 
absolutely  ignorant  of  the  dual  agency  of  the 
said  Brooks,  and  in  reliance  upon  him  as  its 
sole  and  exclusive  servant  and  employ^,  and 
in  reliance  upon  his  representations  as  to  the 
usefulness  and  value  of  the  separators  sold 
by  plaintiffs  and  as  to  the  necessity  for  pur- 
chasing same,  had  authorized  him  to  con- 
tract for  three  of  said  machines.  (3)  That 
said  Brooks,  without  authority,  had  ordered 
twenty- nine  other  separators,  and  had  placed 
them  upon  various  gas  wells  belonging  to  de- 
fendant, without  the  knowledge  of  defendant. 
(4)  That  defendant  had  not  discovered  the 
fact  that  said  Brooks  was  at  the  same  time 
acting  for  both  buyer  and  seller  until  in  No- 
vember, 1890,  and  that,  upon  that  discovery, 
it  had  discharged  him  from  its  service,  and 
repudiated  the  entire  transaction,  and  noti- 
fied plaintiffs  that  the  said  separators  were 
subject  to  their  order,  and  demanded  a  return 
of  the  $315  paid  them  for  the  three  separators 
ordered  with  its  consent.  (5)  It  alleged,  in 
addition,  that  the  said  Brooks  represented 
that  said  separators  would  effectually  sepa- 
rate either  oil  or  water  from  gas,  and  would 
automatically  eject  the  water  or  oil  thus  sepa- 
rated, and  were  reasonably  worth  $105  each, 
but  that  said  machines  were  not  capable  of 
doing  such  work  as  represented,  or  doing  it 
automatically,  and  were  of  no  practical 
value.  (6)  This  answer  concluded  with  a 
prayer  that  the  petition  might  be  dismissed^ 
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and  that  defendant  have  Judgment  for  $315, 
and  for  other  proper  relief.  The  reply  to  this 
answer  admitted  that  Brooks  had  acted  as 
their  ai^ent  in  Indiana,  and  that,  in  1890,  he 
went  to  the  Pindlay  oil  fields  for  the  purpose 
of  selling  separators ;  that  the  first  they  heard 
from  him  was  when  they  received  from  him 
the  orders  heretofore  set  out.  They  admitted 
that  they  had  sent  him  a  commission  on  the 
separators  first  ordered.  They  say  that  they 
did  not  know  that  the  gas  trustee  of  Findlay 
were  ignorant  of  the  relations  between  Brooks 
and  the  plaintiffs,  and  supposed  the  commis- 
sions allowed  Brooks  ^  would  eventually  be 
credited  to  the  city."  They  insist  that  they 
acted  in  good  faith,  and  without  collusion 
or  purpose  to  defraud  defendants;  that  the 
invariable  price  of  the  separators  was  $105, 
with  an  allowance  of  $10  on  each  sold  through 
their  agents ;  that,  at  the  request  of  Brooks, 
they  had  finally  credited  the  city  with  the 
commissions  he  had  earned.  They  further 
insisted  that  the  said  separators  were  attached 
to  the  gas  wells  at  the  time  the  defendants 
repudiated  the  contract,  and  that  defendants 
had  continued  to  use  them,  and  were  using 
them  when  suit  was  begun ;  that  the  use 
which  had  been  made  of  them  had  made  them 
unmarketable  by  wear  and  exposure,  and  that 
they  could  not  be  disposed  of  except  at  a 
considerable  sacrifice.  There  was  a  jury,  and 
verdict  for  the  full  amount  claimed  by  de- 
fendants in  error.  From  the  judgment  there- 
on, a  writ  of  error  was  sued  out  by  the  city 
of  Findlay,  and  errors  have  been  assigned 
upon  the  charge  and  for  refusal  to  charge  as 
requested. 

Before  Taft  and  Lurton,  Cireuit  Judges, 
and  Severens,  District  Judge, 

Mr,  JaBon  Blackford  for  plaintiff  in  er- 
ror. 

Me9Hrs.  Harvey  Scribner  and  Black- 
lid^e*  Shirley  &  Moon  for  defendants  in 


I«iirtoii»  Circuit  Judge,  delivered  the  opin- 
ion of  the  court : 

1.  The  objection  that  the  bil  1  of  exceptions 
was  not  filed  during;  the  term  is  not  well 
taken.  During  the  term  at  which  the  judg- 
ment was  rendered,  and  on  the  19th  of  Sep- 
tember, 1893,  leave  was  granted  to  file  a  bill 
of  exceptions  within  forty  days.  By  an  or- 
der made  December  13,  1893,  it  was  recited 
that  a  bill  of  exceptions  had  been  allowed 
and  signed  and  filed  on  the  24th  of  October, 
1893.  This  was  within  the  time  allowed  by 
the  order  made  during  the  trial  term,  and 
was  entirely  within  the  power  of  the  court  to 
permit. 

2.  The  objection  that  the  bill  of  exceptions 
does  not  show  that  exceptions  to  the  charge 
of  the  court  were  taken  before  retirement  of 
the  Jury  is  equally  groundless.  The  charge 
is  made  a  part  of  the  bill  of  exceptions,  and 
follows  the  evidence,  being  preceded  only  by 
a  request  made  for  a  peremptory  charge  for 
plaintiff,  and  by  two  requests  for  special 
charges  by  defendant.  Immediately  follow- 
ing the  charge  there  follows:  "Mr.  Black- 
ford [one  of  the  attorneys  representing  the 
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plaintiff  in  error] :  The  defendant  excepts,  ^ 
etc.  Then  follows  the  ground  of  exception 
including  the  refusal  to  charge  as  requested 
and  exceptions  to  the  charge  as  delivered. 
We  think  it  suflSciently  appears  that  excep- 
tions to  the  charge  were  seasonably  taken. 
The  learned  trial  judge  took  from  the  jury 
all  consideration  of  the  defenses  presented  by 
the  plaintiff  in  error,  and  instructed  them 
that  the  only  issue  for  their  determination 
was  to  determine  the  reasonable  market  value 
of  these  separators  when  delivered.  As  the 
proof  was  uniform  that  the  patentees  and 
makers  had  but  one  price,  and  that  they  were 
to  be  obtained  onl^  from  them  and  at  their 
price,  the  instruction  was  equivalent  to  a 
peremptory  instruction  for  the  full  amount  of 
the  account  sued  on.  This  view  of  the  court 
seems  to  have  been  in  a  large  part  due  to  the* 
evidence  tending  to  show  a  continued  use  of 
these  machines  after  the  discovery  of  the  al- 
leged dual  relation  occupied  by  its  superin- 
tendent, Melvin  M.  Brooks.  He  seems  also 
to  have  attached  great  weight  to  the  fact  that 
the  defendants  in  error  had  not  especially  in- 
duced or  procured  Brooks  to  influence*  this 
particular  sale.  The  latter  consideration 
seems  to  us  not  at  all  important.  There  was 
evidence  tending  quite  strongly  to  establish 
the  fact  that  defendants  in  error  regarded 
Brooks  as  having  acted  for  them  in  procuring 
the  order  forwarded  by  him  for  these  separat- 
ors. 

In  support  of  the  defense  there  was  evi- 
dence: First.  That  Brooks  had  acted  as 
their  (Pertz  &  Stewart's)  agent  on  commis- 
sion for  a  long  time  before  going  to  the  Find- 
lay  gas  district,  and  that  he  had  gone  into  the 
Findlay  district  for  the  purpose  of  continu- 
ing the  sale  of  these  separators.  Second. 
The  separators  delivered  to  the  city  were  all 
billed  at  $105  each,  and  no  discount  or  credit 
was  proposed,  allowed  or  mentioned  as  due 
to  the  city  by  virtue  of  the  relation  its  su- 
perintendent bore  to  them.  Third.  They  re- 
mitted to  Brooks  personally  a  commission  on 
the  first  order,  and  gave  the  city  no  notice 
of  this  fact,  and  held  themselves  liable  to 
Brooks  for  commissions  on  his  subsequent 
orders,  as  soon  as  their  account  was  paid. 
Fourth.  When  the  city  discovered  the  com- 
mission allowed  its  superintendent,  and  when 
that  superintendent  directed  the  defendants 
in  error  to  allow  the  city,  a  credit  for  these 
commissions,  then  and  only  then  did  they 
propose  such  a  credit. 

Another  undisputed  fact  is  that  Brooks 
concealed  his  relation  to  the  sellers,  and  con- 
cealed his  receipt  of  a  commission,  and, 
when  confronted  with  the  charge,  utterly  de- 
nied that  he  had  been  allowed  any  commis- 
sion or  discount  on  the  sale  or  that  the  sep- 
arators could  be  bought  with  a  discount  off 
the  market  price.  The  answer  suggested  by 
defendants  in  error  to  all  this  was  that  the 
sellers  did  not  know  that  the  buyer  was  igno- 
rant that  its  agent  was  likewise  the  agent  of 
the  sellers,  and  supposed  that  eventually  this 
double  agent  would  give  the  buyer  for  whom 
he  bought,  the  benefit  of  the  commission  paid 
him  by  the  sellers  for  whom  he  sold.  This 
defense  is  absolutely  frivolous.  Undoubt- 
edly there  are  circumstances  under  which  the 
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same  person  may  act  as  the  agent  of  two  dis- 
tinct principals  and  in  regard  to  transactions 
and  dealings  between  tlie  principals.  As 
said  by  Campbell,  <A,  in  Adams  Min.  Co. 
V.  8enter,  26  Mich.  76:  •'The  authority  of 
agents  may,  where  no  law  is  violated,  be  as 
large  as  their  employers  may  choose  to  make 
it,  ^  etc.  ^  There  can  be  no  presumption  that 
the  agent  of  the  two  parties  will  deal  uiji- 
fairly  with  either.  And  when  they  both  de- 
liberately put  him  in  charge  of  their  separ- 
ate concerns  and  there  is  any  likelihood  that 
he  may  have  to  deal  with  the  rights  of  both 
in  the  same  transactions,  instead  of  lessening 
his  powers,  it  may  become  necessary  to  en- 
large them  far  enough  to  disoense  with  such 
formalities  as  one  man  would  use  with  an- 
other, but  which  could  not  be  possible  for  a 
single  person  to  go  through  with  alone."  It 
is  most  obvious  that  in  all  such  cases  of  a 
double  agency  it  Is  absolutely  essential  that 
both  principals  shall  know  of  and  assent  to 
the  dual  character.  Capener  v.  Hogan,  40 
Ohio  St.  208 ;  United  States  Boiling  Stock  Co. 
V.  Atlantic  &  O.  W,  R.  Co.  84  Ohio  St.  450, 
82  Am.  Rep.  880 ;  Bell  v.  McConneU,  87  Ohio 
St.  400,  41  Am.  Rep.  528 ;  Mechem,  Agency, 
§67. 

The  evidence  we  have  recited,  to  say  the 
least  of  it,  strongly  tended  to  establish  the 
fact  that  Brooks  understood  himself  to  have 
An  arrangement  with  the  defendants  in  error 
by  which  he  would  be  allowed  personally  a 
"Commission  on  each  separator  which  he,  as 
an  employ^  of  the  plaintiff  in  error,  should 
buy  from  the  defenaants  in  error,  and  it  tends 
with  equal  force  to  establish  the  fact  that 
the  defendants  in  error  recognized  that  Brooks 
was  personally  entitled,  under  an  existing 
arrangement  with  them,  to  demand  and  re- 
ceive the  same  commission  he  would  have 
earned  by  a  like  sale  to  any  other  customer. 
There  was,  therefore,  evidence  entitling  the 
plaintiff  in  error  to  go  to  the  Jury  upon  the 
defense  of  fraud  invalidating  the  contract 
of  sale. 

Any  agreement  or  understanding  between 
one  principal  and  the  [agent  of  another,  by 
which  such  agent  is  to  receive  a  commission 
or  reward  if  he  will  use  his  influence  with 
his  principal  to  induce  a  contract  or  enter 
into  a  contract  for  his  principal,  is  pemi- 
-cious  and  corrupt,  and  cannot  be  enforced  at 
law.  This  principle  is  founded  upon  the 
plainest  principles  of  reason  and  morality, 
and  has  been  sanctioned  by  the  courts  in  in- 
numerable cases.  "It  has  its  foundation  in 
the  very  constitution  of  our  nature,"  says 
Judge  Dillon,  **  for  it  has  authoritatively  been 
declared  that  a  man  cannot  serve  two  masters, 
and  is  recognized  and  enforced  wherever  a 
well-regulated  system  of  Jurisprudence  pre- 
vails." 1  Dill.  Mun.  Corp.  i^  444.  "An 
agent  cannot  be  allowed  to  put  himself  in  a 
position  in  which  his  interest  and  his  duty 
will  be  in  conflict."  Leake.  Cont.  3d  ed. 
409.  The  tendency  of  such  agreement  is  to 
corrupt  the  fidelity  of  the  agent,  and  is  a 
fraud  upon  his  principal,  and  is  not  enforce- 
able, "even  though  it  does  not  induce  the 
agent  to  act  corruptly. "  "It  would  be  most 
mischievous  to  hold  that  a  man  could  come 
into  a  court  of  law  to  enforce  such  a  bargain 
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on  the  ground  that  he  was  not,  in  fact,  cor- 
rupted. It  is  quite  immaterial  that  the  em- 
ployer was  not  damaged. "  Wald*s  Pollock, 
Cont.  245,246, note  citingfTomnj^ton  v.  Victoria 
Orating  Dock  Co,  L.  R.  3  Q.  B.  Div.  549.  and 
other  cases.  Taussig  v.  Hart,  58  N.  Y.  425  ; 
United  States  Boiling  Stock  Co.  Y.Atlantic  <fe  O, 
W.  B.  Co.  34  Ohio  St.  450-460,  32  Am.  Rep. 
380 ;  Smith  v.  Sorby,  L.  R.  8  Q.  B.  Div.  552 ; 
Young  v.  Hughes,  82  N.  J.  Eq.  372 ;  Teaman 
V.  Laslei/,  40  Ohio  St.  190.  Sucn  agreements 
are  a  fraud  upon  the  principal,  "which  en- 
title him  to  avoid  a  contract  made  through 
such  agency."  Leake,  Cont.  409;  Panama 
A  S.  P.  Teleg.  Co.  v.  India  Rubber  Qutta 
Percha  cfe  Teleg.  Works  Co.  L.  R.  10  Ch.  526. 
"  Where  there  are  a  principal,  an  agent  and 
a  third  party  contracting  with  the  principal, 
and  cognizant  of  the  agent's  employment, 
and  there  are  dealin^rs  between  the  third  party 
and  the  «gent  which  gives  the  agent  an  inter- 
est against  his  duty,  then  the  principal,  on 
discovering  this,  has  the  option  of  rescinding 
the  contract  altogether."  Wald's  Pollock. 
Cont.  247.  "  Any  profit  made  by  an  agent  in 
the  execution  of  his  agency  must  be  accounted 
for  to  the  principal,  who  may  claim  it  as  a 
debt  for  money  received  to  his  use.  A  gra- 
tuity given  to  an  agent  for  the  purpose  of 
influencing  the  execution  of  his  agency  viti- 
ates a  contract  subsequently  made  by  him. 
AS  being  presumptively  made  under  that  in- 
fluence ;  and  a  gratuity  to  an  agent,  after  the 
execution  of  the  agency,  must  be  accounted 
for  to  his  principal ;  as  in  the  case  of  a  servant 
employed  to  make  payments  accepting  dis- 
counts or  presents  from  the  creditor. "  Leake, 
Cont,  409.  The  same  author  says :  "  If  an 
agent  stipulates  with  a  contractor  for  a  com- 
mission upon  the  work  to  be  done  for  his 
principal,  he  must  account  for  the  commis- 
sion, and  it  is  good  ground  for  his  dismissal.  ^ 
Page  410;  Boston  Deep  Sea  Fishing  lee  Co. 
V.  Ansell,  L.  R.  89  Ch.  Div.  339;  SUnuir 
V.  Weiser,  24  Iowa,  434 ;  Belh  v.  BeU,  8  W, 
Va.  183 ;  Moore  v.  Mandlebaum,  8  Mich.  438. 
The  principle  which  prevents  an  agent  from 
contracting  with  himself,  or  from  entering 
into  any  agreement  which  gives  him  an  in- 
terest conflicting  with  his  duty,  applies  more 
strongly  to  the  oflicers,  servants,  and  agents 
of  a  municipal  government  than  to  private 
parties.     1  Dill.  Mun.  Corp.  §  444. 

Brooks,  as  we  have  alreaoy  stated,  was  an 
employ^  of  the  city  of  Pindfay.  This  Pertz 
&  Stewart  *knew.  The  letter  heads  and  his 
official  signature  fully  advised  them  that  he 
was  the  agent  of  a  publ  ic  corporation.  Now, 
if  with  this  knowledge,  they  dealt  with  the 
city  of  Findlay,  knowing  the  relation  which 
he  bore  to  them,  they  knew  that  his  interest 
in  making  a  sale  for  them  conflicted  with  his 
duty  and  fidelity  as  a  public  agent.  The 
agency  of  Brooks  for  the  city  was  one  which 
required  expert  knowledge,  and  involved  a 
considerable  degree  of  trust  and  confidence. 
His  duty  was  to  give  to  the  public  service 
the  full  benefit  of  a  disinterested  Judgment 
and  the  utmost  fidelity.  Any  agreement  or 
understanding  by  which  his  Judgment  or  duty- 
conflicted  with  his  private  interest  was  cor- 
rupting in  its  tendency.  We  know  of  no 
more  pernicious  influence  than  that  brought 
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about  through  a  system  of  commissions  paid 
to  public  agents  engaged  in  buying  public 
supplies.  Such  arrangements  are  a  fruitful 
source  of  public  extravagance  and  peculation. 
The  conflict  created  between  duty  and  interest 
is  utterly  vicious,  unspeakably  pernicious, 
and  an  unmixed  evil.  Justice,  morality,  and 
public  policy  unite  in  condemning  such  con- 
tracts, and  no  court  will  tolerate  any  suit  for 
their  enforcement. 

The  forcible  language  of  Mr.  Justice  Field, 
in  speaking  for  the  court  in  Providence  Tool 
Co.  V.  xVorm,  69  U.  S,  2  Wall.  45,  17  L.  ed. 
868,  and  repeated  in  Oseanyan  v.  Winchester 
llepeating  Arrm  Go.  103  U.8.274.  26  L.ed.545, 
is  quite  as  applicable  to  the  debauchery  of 
the  agent  of  a  municipal  corporation  as  it  was 
when  the  interests  of  the  Federal  government 
were  sought  to  be  affected  by  the  same  kind 
of  pernicious  influence.  In  the  case  cited  the 
learned  justice  said,  concerning  such  con- 
tracts :  "  Considerations  as  to  the  most  effi- 
cient and  economical  mode  of  meeting  the  pub- 
lic want  should  alone  control  in  this  respect 
the  action  of  every  department  of  govern- 
ment. No  other  consideration  can  lawfully 
enter  into  the  transaction  so  fai  as  the  govern- 
ment is  concerned.  Such  is  the  rule  of  pub- 
lic policy,  and  whatever  tends  to  introduce 
any  other  element  into  the  transaction  is 
against  public  policy.  That  agreements  like 
the  one  under  consideration  have  this  tend- 
ency is  manifest.  They  tend  to  introduce 
personal  solicitation  and  personal  influence 
as  elements  in  the  procurement  of  contracts, 
and  thus  directly  lead  to  inefficiency  in  the 
public  services  and  to  unnecessary  expendi- 
tures of  the  public  funds.  .  .  .  All  agree- 
ments for  pecuniary  considerations  to  control 
the  business  operations  of  the  government, 
or  the  regular  administration  oi  justice,  or 
the  appointments  to  public  offices,  or  ordi- 
nary course  of  legislation,  are  void  as  against 
public  policy,  without  reference  to  the  ques- 
tion whether  improper  means  are  contem- 
plated or  used  in  their  execution.  The  law 
looks  to  the  general  tendency  of  such  agree- 
ments, and  it  closes  the  door  to  temptation 
by  refusing  them  recognition  in  any  of  the 
courts  of  the  country. "  Oscanyan  v.  Win- 
chester Bepeatina  Arms  Co.  supra. 

This  principle  of  public  policy  finds  full 
recognition  in  section  6969  of  the  Revised 
Statutes  of  Ohio,  by  which  it  is  provided 
that  any  public  officer,  agent,  servant,  or 
employe  who,  while  acting  as  such  public 
officer,  agent,  or  employ§,  shall  become  di- 
rectly or  indirectly  interested  in  any  contract 
for  the  purchase  of  any  property  for  the  state, 
county,  or  municipality,  shall  be  guilty  on 
conviction  of  a  penitentiary  offense.  This 
statute  has  been  construed  as  applying  to  the 
agents,  officers,  and  employes  of  towns,  vil 
lages,  and  cities  of  the  state,  and  as  a  prohibi- 
tion apon  all  contracts  between  such  a  munic- 
ipality and  an  agent  or  servant  interested 
therein.     DoU  v.  StaU,  45  Ohio  St.  445. 

The  contract  or  arrangement  between  de- 
fendants in  error  and  Brooks,  the  servant  of 
the  plaintiff  in  error,  was  no  more  illegal 
after  this  statute  than  it  was  under  common- 
law  principles  before  the  statute.  What  was 
the  effect  of  that  arrangement  or  contract  on 
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the  contract  with  plaintiff  in  error?  ^  We 
must  distinguish  between  the  bargain  for  a 
commission  between  the  defendants  in  error 
and  the  agent  of  the  city,  and  the  contract 
between  the  two  principals.  The  first  was 
clearly  illegal  and  incapable  of  enforcement ; 
the  latter  was,  on  its  face,  altogether  within 
the  contracting  power  of  tlie  parties,  was 
free  from  any  immorality,  ana  altogether 
legitimate.  The  means  by  which  the  city 
may  have  been  induced  to  enter  into  it  was 
the  vicious  element  in  the  trade.  The  board 
of  gas  trustees  had  no  intention  to  deal  with 
Brooks  or  any  one  else  incapacitated  under 
the  Ohio  statute,  or  under  principles  of  pub- 
lic policy,  from  contracting  with  the  city. 
That  board  was  wholly  ignorant  of  the  secret 
arrangement  between  its  agent  and  the  per- 
sons with  whom  it  proposed  to  bargain. 
Neither  that  board  nor  the  city  council  knew 
of  the  double  agency  of  Brooks.  Undoubt- 
edly, upon  the  authorities  we  have  already 
cited,  the  city,  upon  discovery  of  the  deal- 
ings between  its  agent  and  the  defendants  in 
error,  had  a  right  to  repudiate  the  contract, 
and  sue  for  damages  sustained  by  the  fraud. 
So,  upon  the  other  hand,  if  the  buyer  had 
been  a  private  party  or  a  business  corpora- 
tion, the  fraud  might  be  waived,  and  the  con- 
tract affirmed,  notwithstanding  the  corrup- 
tion of  the  agent  through  whom  it  had  been 
made.  But  it  has  been  pressed  upon  us 
that,  inasmuch  as  the  agent  corrupted  was 
a  public  agent,  the  contract  made  through 
his  corruption  was  absolutely  void  and  in- 
capable of  ratification,  and  that  no  subse- 
quent conduct  of  the  plaintiff  in  error  in  re- 
taining and  using  the  machines  bought  can 
furnish  a  basis  upon  which  the  guilty  party 
can  maintain  a  suit  founded  upon  the  corrupt 
contract.  It  seems  to  us  that  this  argument 
confounds  the  corrupt  agreement  between  the 
agent  of  the  city  and  "the  other  principal 
with  the  contract  between  the  principals. 
There  can  be  no  question  about  the  ratifica- 
tion of  the  arrangement  for  a  commission. 
No  one  pretended  to  act  for  the  city  in  bar- 
gaining for  or  receiving  an  illicit  commis- 
sion. "The  principle  of  ratification  only 
applies  where  the  agent  had  professed  to  con- 
tract for  the  person  who  afterwards  ratifies. " 
Leake,   Cont.  891. 

The  question  we  have  to  deal  with  is  this : 
Can  the  city,  notwithstanding  the  surrepti- 
tious dealing  between  its  agent  and  the  seller, 
waive  the  fraud  as  a  private  individual  might 
and  ratify  the  purchase?  This  is  not  a  pur- 
chase of  property  from  an  agent  or  officer  of 
the  city.  Neither  is  it  a  purchase  of  prop- 
erty in  which  any  such  agent  or  officer  has 
an  interest.  It  is  simply  a  case  of  where  an 
agent  for  the  purchase  of  property  from  one 
capacitated  to  deal  with  the  city,  is  given  a 
gratuity,  reward,  or  commission  by  the  seller, 
which  tended  to  give  that  agent  an  interest 
conflicting  with  fidelity  to  his  principal. 
Upon  this  discovery  of  the  improper  induce- 
ment operating  upon  its  agent,  the  city  had 
a  right  to  repudiate  the  purchase  and  return 
the  property  bought.  This  right  it  might  ex- 
ercise without  regard  to  any  actual  injury  it 
had  sustained,  and  without  regard  to  the  ef- 
fect of  the  allowance  of  the  commission  upon 
18 
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the  integrity  of  its  agent.  Harrington  v. 
Victoria  Orating  Dock  Go,  cited  above,  and 
Littery.  Stubbs,  L.  R.  45  Ch.  Div.  1.  Under 
such  circumstances,  a  contract,  neither  im- 
moral nor  prohibited,  between  private  par- 
ties, would  not  be  incapable  of  affirmance 
and  enforcement  by  the  principal  who  had 
been  defrauded.  The  innocent  principal 
would  have  an  option  to  affirm  or  avoid  it, 
on  discovery  of  the  facts.  The  authorities 
upon  this  are  clear  and  numerous.  Wald's 
Pollock,  Cont.  247;  Leake,  Cont.  409. 

The  learned  trial  judge  was  of  opinion, 
and  so  instructed  the  juir,  that,  upon  dis- 
covery of  the  improper  dealing  with  its  agent; 
the  city  might  repudiate  or  affirm  the  con- 
tract as  it  should  elect.  We  entirely  agree 
with  him  in  this.  The  contract  it  made  was 
neither  malum  in  se  nor  maium  prohibitum. 
No  question  of  public  policy  is  involved  by 
a. ratification  of  the  bargain.  That  involves 
no  affirmance  or  adoption  of  the  corrupt  agree- 
ment for  illicit  commissions.  Upon  the  con- 
trary, it  would  have  t*'e  right  to  hold  the 
agent  liable  as  for  money  had  and  received 
to  its  use.  It  might  go  still  further  and 
sue  the  seller  for  the  fraud  and  recover  all 
damages  consequent  upon  an  improper  deal- 
ing with  the  buyer's  agent.  It  would  be  no 
answer  to  a  suit  by  the  city  for  a  breach  of 
the  contract,  as  to  the  automatic  operation 
of  these  separators,  to  say  that  the  agent  of 
the  plaintiff  had  been  corrupted  by  the  de- 
fendant, and  induced  to  make  the  contract 
through  improper  considerations.  The  buj- 
er,  not  being  a  party  to  the  corruption  of  its 
own  agent,  has  the  undoubted  right  to  en- 
force the  contract.  Clearly,  the  court  would 
not  be  aiding  in  the  enforcement  of  an  il- 
legal or  corrupt  contract  if  the  city  was  not 
in  pari  delicto  and  the  agreement  in  itself 
was  unobjectionable.  The  fact  that  unlaw- 
ful means  were  adopted  to  induce  a  contract 
whicli  is  lawful  itself  and  capable  of  being 
lawfully  performed,  does  not,  of  itself,  make 
the  contract  unlawful  as  to  the  innocent 
party,  nor  does  any  principle  of  public  pol- 
icy forbid  the  enforcement  thereof  by  the 
defrauded  principal.  The  unlawful  means 
by  which  the  seller  induced  the  buyer  to 
deal  with  him  is  a  matter  collateral  to  the 
principal  agreement.  We  recognize  the  gen- 
eral rule  that  money  or  property  paid  or  de- 
livered on  an  unlawful  agreement  cannot  be 
recovered  back.  That  principle,  as  stated 
by  Lord  Mansfield,  in  uolman  v.  Johmon^  1 
Cowp.  343,  is  this:  "The  principle  of  pub- 
lic policy  is  this:  *  Ex  dolo  malo  non  oritur 
actio,  *  No  court  will  lend  its  aid  to  a  man 
who  founds  his  cause  of  action  upon  an  im- 
moral or  illegal  act.  If  from  the  plaintiff's 
own  stating,  or  otherwise,  the  cause  of  ac- 
tion appears  to  arise  ex  turpi  causa,  or  the 
transgression  of  a  positive  law  of  this  coun- 
try, there  the  court  says  he  has  no  right  to 
be  assisted.  It  is  upon  that  ground  the  court 
goes ;  not  for  the  sake  of  the  defendant,  but 
because  tliey  will  not  lend  their  aid  to  such 
a  plaintiff.  So,  if  the  plaintiff  and  defend- 
ant were  to  change  sides,  and  the  defendant 
was  to  bring  his  action  against  the  plaintiff, 
the  latter  would  then  have  the  advantage  of 
it;  for,  where  both  are  equally  in  fault, 
*  potior  est  conditio  defendentis.*  " 
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^The  test  for  the  application  of  this  rule 
is  whether  the  plaintiff  can  make  out  his. 
case  otherwise  than  through  the  medium  and 
by  the  aid  of  an  illegal  transaction  to  which 
he  was  himself  a  party."  Wald's  Pollock, 
Cont.  382. 

This  principle  has  no  application  here. 
The  city  was  not  a  party  to  any  illegal  or 
unlawful  or  immoral  agreement.  If  it  were 
a  plaintiff  suing  upon  a  breach  of  warranty 
contained  in  the  contract  in  question,  it 
would  not  be  obliged  to  make  out  its  case 
"through  the  medium  and  by  the  aid  of  any 
illegal  transaction  to  which  it  itself  was  a 
party."  The  contract  between  the  city  and 
the  sellers  of  these  chattels  was  neither  malum 
in  8e  nor  malum  prohibitum.  It  is,  therefore, 
enforceable  by  either  party,  unless  the  un- 
lawful dealings  between  the  agent  of  one  of 
the  parties  and  the  other  principal  is  a  ground 
for  rescission.  If  the  contract  was  one  which 
the  city  could  have  lawfully  made  or  author- 
ized in  the  first  instance,  then  it  is  one  which, 
if  made  by  an  unauthorized  agent  or  through 
the  fraud  of  its  agent,  to  which  the  other 
party  was  alone  privy,  it  may  ratify  upon* 
full  knowledge  of  all  the  facts.  State  v. 
Buttles,  3  Ohio  St.  309.  The  case  last  cited 
affords  an  interesting  instance  of  the  power 
of  a  principal  to  ratify  an  act  of  an  agent 
wholly  unauthorized,  and  which  the  agent 
was  by  law  prohibited  from  doing.  Certain 
agents  for  the  state  of  Ohio  had  loaned  the 
state's  money,  and  taken  a  bond  therefor, 
payable  to  them  as  agents  for  the  state.  The 
lending  of  the  state's  money  was  prohibited 
under  a  penal  statute.  The  state,  through 
its  legislature,  ratified  this  unlawful  act,  and 
sued  at  law  on  the  bond.  The  opinion  was 
by  Ranney,  */.,  who.  among  other  things, 
said  that  the  state  had  a  perfect  right  ta 
waive  the  wrong  and  adopt  the  contract  made 
in  her  name:  "If,  when  adopted,  the  con- 
sideration upon  which  it  was  made,  or  its 
performance  by  the  other  party,  is  found  to 
be  illegal  or  immoral,  it  will  no  sooner  be 
enforced  for  her  than  for  the  most  obscure 
citizen ;  but,  if  it  then  stands  without  objec- 
tion in  both  these  particulars,  it  is  no  defense 
to  say  she  was  wronged  by  her  agents,  when 
they  assumed,  without  authority,  to  act  in- 
her  name.  That  is  a  matter  between  her  and 
her  agents.  The  option  whether  she  will 
make  herself  a  party  to  their  acts,  and  be 
bound  by  the  contract  they  have  made,  be- 
longs to  her,  and  not  to  those  who  have  not 
and  could  not  have  been  injured.  In  short, 
any  contract  that  an  individual  or  body  cor- 
porate or  politic  may  lawfully  make,  they 
may  lawfully  ratify  and  adopt,  when  made 
in  their  name  without  authority  ;  and,  when 
adopted,  it  has  its  effect  from  the  time  it  was- 
made,  and  the  same  effect  as  though  no  agent 
had  intervened.  The  state  could  lawfully 
have  loaned  this  money,  and  the  defendant's 
testator  could  lawfully  have  bound  himself 
to  repay  it.  If  the  contract  has  been  ratified 
and  adopted  by  the  state,  in  judgment  of  law, 
the  state  did  loan  the  money,  and  the  defend- 
ant's testator  did  promise  the  state  to  repay 
it."    State  V.  Buttles,  3  Ohio  St.  822,  328. 

The  case  of  Milford  v.  Milford  Water  Co, 
124  Pa.  610,  3  L.  ii.  A.  122,  has  been  cited  as- 
entertaining  an  opposing  doctrine.     Rightly^ 
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understood,  it  has  no  very  forcible  bearing 
upon  this  case.  A  statute  of  the  state  abso- 
lutely prohibited  any  municipality  from  en- 
tering into  any  contract  in  which  members 
of  the  city  council  were  concerned,  and  made 
participation  in  such  a  contract  by  members 
of  the  city  govemment  a  penal  offense.  The 
city  council  contracted  with  a  water  company 
for  a  supply  of  water  for  a  term  of  years.  A 
majority  of  the  council  constituted  a  major- 
ity of  the  directors  of  the  water  company. 
Subsequently,  when  the  council  contained 
Done  of  the  directors  of  the  water  company, 
rents  were  paid,  and  use  of  the  water  con- 
tinued. The  water  company  relied  upon  this 
as  a  ratification,  and  sued  for  other  rents. 
It  was  held  that  the  contract  was  void  and 
incapable  of  ratification.  The  case  seems  to 
stand  upon  the  principle  that  the  party  to  be 
held  by  ratification  must  be  capable,  not  only 
of  doin^  the  act  at  the  time  it  is  ratified,  but 
at  the  time  the  act  ratified  was  done.  Wald's 
Pollock,  Cont.  108 ;  Chok  v.  TuUis,  85  U.  8. 
18  Wall.  338,  21  L.  ed.  938.  "Ratification 
relates  back  to  the  original  making  of  the 
contract,  and  confirms  it  from  that  time." 
Leake,  Cont.  393.  The  town  was  incapable 
of  making  a  contract  with  that  water  com- 
pany when  it  was  made,  and  while  it  might, 
at  the  date  of  ratification,  have  made  a  new 
contract,  it  was  held  incapable  of  confirming 
the  old  one. 

We  do  not  agree  with  the  trial  judge  that 
the  evidence  of  ratification,  after  full  dis- 
covery of  the  fraud,  was  so  clear  as  to  leave 
no  issue  for  the  jury.  The  city  did,  by  letter, 
repudiate  the  agreement,  and  notify  the  sell- 
ers to  remove  the  machines.  This  it  had  a 
clear  right  to  do.  But  it  is  said  that,  while 
the  city  said  it  would  not  be  bound  by  the 
bargain,  its  acts  in  retaining  and  using  them 
thereafter  was  inconsistent  with  rescission, 
and  amounted  to  ratification.  Undoubtedly, 
the  subsequent  retention  and  use  of  these 
machines  was  evidence  tending  to  contradict 
the  letter  repudiating  the  purchase.  DodA- 
worth  V.  Hercules  Iran  Works  (Feb.  5,  1895) 
66  Fed.  Rep.  488.  In  the  case  last  cited,  a 
like  repudiation  of  an  agreement  for  failure 
of  machinery  to  comply  fully  with  precedent 
conditions  was  held  to  have  been  rendered 
nugatory  by  subsequent  conduct.  But,  in 
that  case,  there  was  a  subsequent  continued 
use  for  more  than  two  years,  in  the  ordinary 
course  of  the  buyer's  business,  which  was 
held  such  clear  evidence  of  an  intention  to 
accept  as  to  leave  no  issue  of  fact  for  the 


jury.  The  city  could  not  be  held  estopped 
by  ratification  until  after  full  discovery  of 
the  fraud.  A  mere  suspicion  was  not  enough 
to  put  it  to  an  election.  Mudsill  Min.  Co. , 
Limited  v.  Watrous,  9  C.  C.  A.  415,  61  Fed. 
Rep.  163.  The  letter  of  November  18,  1890. 
was  written  as  soon  as  any  satisfactory  evi- 
dence of  the  improper  dealing  with  its  agent 
came  to  its  knowledge.  There  was  evidence 
tending  to  show  that  between  that  date  and 
the  bringing  of  this  suit  (January  16,  1891) 
the  city  had  continued  to  use  at  least  some  of 
these  machines.  Such  use  would,  of  course, 
be  evidence  of  an  intention  to  affirm  a  con- 
tract otherwise  avoidable  for  fraud.  But  tJdis 
use  was  for  less  than  two  months,  and  falls, 
in  that  respect, far  short  of  a  like  retention  and 
use  held  to  be  conclusive  in  Dodsworth  v.  Her- 
cules Iron  WorkSy  which  we  have  before  cited, 
and  was  not  an  act  determining  the  intention 
to  ratify  so  conclusively  as  to  leave  no  Ques- 
tion for  the  jury.  Slight  acts  of  use  will  not 
bar  rescission.  Bi^elow,  Frauds,  434,  435. 
In  a  case  of  this  kind,  where  a  public  mu- 
nicipality has  been  defrauded,  there  ought 
to  be,  where  mere  acts  are  relied  upon  as  evi- 
dence of  ratification,  such  clear  evidence  of 
an  intentional  exercise  of  the  right  of  owner- 
ship as  would  be  inconsistent  with  any  other 
theory  than  that  of  an  intention  to  waive  the 
right  of  reiection.  The  question  of  ratifica- 
tion shoula  have  been  submitted  to  the  jury. 

Finally,  if  the  city  is  found  to  have  rati- 
fied the  contract,  it  would  operate  as  a  con- 
firmation of  the  trade,  as  originally  made. 
If  representations  were  made  by  Brooks  as  to 
the  automatic  operation  and  general  capacity 
of  these  machines  to  perform  the  work  needed, 
and  thus  induced  the  purchase,  these  repre- 
sentations, in  case  a  right  to  rescind  is  found 
to  have  been  waived,  may  be  treated  as  war- 
ranties made  by  the  agent  of  defendants  in 
error.  Ratification,  operates  as  an  adoption 
of  the  entire  agreement  and  all  of  its  parts. 
If  the  sale  was  upon  a  guaranty,  or  under 
representations  amounting  to  a  warranty,  rat- 
ification confirms  it  subject  to  the  guaranties 
of  warranty,  and  the  buyer  may,  when  sued 
for  the  purchase  price,  recoup  to  the  extent 
of  any  damage  sustained  by  breach  of  the 
contract  with  respect  to  any  warranty  con- 
cerning the  capabilities  of  the  machine.  The 
case  of  Dodstcorth  v.  Hercules  Iron  Works, 
heretofore  cited,  controls  this  aspect  of  the 
case. 

For  the  error  indicated,  the  judgment  must 
he  reversed. 


MICHIGAN  SUPREME  COURT. 


LAKE  SHORE  &  MICHIGAN  SOUTH- 
ERN R.  CO.,  Appt., 

V. 

City  of  GRAND  RAPIDS  et  al 

(102  Mich.  374.) 

1,    The  gpedal  exemption  of  a  railroad 

Note.— See,  on  the  subject  of  the  above  case,  the 
recent  noU  to  Chicago,  M.  &  St.  P.  R.  Co.  v.  MU- 
waokee  (Wis.)  28  L.  R.  A  249. 
29L.R.A. 


ft*om  tazation  by  its  charter  does  not 
extend  to  lines  which  it  operates  under  a  leaae 
and  which  were  organized  under  the  general 
laws  of  the  state. 

8.  A  tax  on  a  railroad  "in  lieu  of  all 
other  taxes**  dues  not  exempt  it  from  assess- 
ments for  local  improvements. 

3.  The  sale  of  the  ft>ei|(ht  house  and  a 
portion'of  the  ri^ht  of  way  and  tracks  of 
a  railroad,  although  at  its  terminus,  cannot  be 
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Nov., 


sustained  as  a  mode  of  collectinRr  an  assessment 
forlooal  improvements. 

fNovember7.1894.) 

APPEAL  by  complainants  from  a  decree  of 
the  Superior  Court  of  Grand  Rapids  refus- 
ing to  enjoin  defendants  from  enforcing  an 
assessment  for  street  improvement  by  sale  of 
complainant's  property.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Francis  A.  Stace,  ^ith  Messrs,  C.  E. 
Weaver  and  Fitsfiferald  &  Barry,  for 
appellant: 

Complainant,  as  now  organized,  is  taxable 
only  under  the  provisions  of  the  charter  of  the 
Michigan  Southern  Railroad  Company  (Laws 
1846,  p.  170)  and  the  act  under  which  that  com- 
pany and  the  Northern  Indiana  Railroad  Com- 
pany were  consolidated.     Laws  1855,  p.  300. 

State  Treasurer  v.  Auditor  Oeneral,  46  Mich. 
224. 

The  provision  of  the  charter  exempts  the 
property  and  effects  of  the  complainant  **from 
all  and  every  other  tax,  charge  or  exaction  by 
virtue  of  any  laws  of  this  state  now,  or  here- 
after to  be,  in  force,  except  penalties  by  this 
act  imposed." 

The  words,  **tax.  charge,  or  exaction"  cover 
every  kind  of  assessment  which  can  be  made 
under  the  taxing  powers  of  the  government. 

Olive  Cemetery  Go.  v.  Philadelphia,  93  Pa. 
129,  39  Am.  Rep.  732:  Washington  Avenue,  69 
Pa.  852, 8  Am.  Rep.  255;  McMasters  v.  Com.  3 
Watts,  292. 

Assessments  have  uniformly  been  regarded 
and  treated  as  taxes,  and  the  power  to  make 
such  assessments  is  referred  to  the  power  of 
taxation. 

Hoyt  V.  East  Saginaw,  19  Mich.  89;  Motz  v. 
Detroit,  18  Mich.  495;  Whitney  v.  Hudson,  69 
Mich.  189;  Lyon  v.  Grand  Rapids,  30  Mich. 
253;  Grand  Rapids  School  Furniture  Co.  v. 
Grand  Rapids,  92  Mich.  564:  Davies  v.  Sagi- 
naw, 87  Mich.  489;  Auditor  General  v.  Maier, 
95  Mich.  127;  Big  Rapids  v.  Mecosta  County 
Suprs.  99  Mich.  851. 

The  words  in  a  charter,  "shall  not  be  sub- 
ject to  taxes  and  assessments,"  are  held  to  ex- 
empt the  corporation  from  assessments  for 
opening,  curbing  and  flagging  a  street. 

State  V.  Newark,  86  N.  J.  L.  478,  13  Am. 
Rep.  464,  See  also  Codman  v.  Johnson,  104 
Mass.  491;  Blake  v.  Baker,  115  Mass.  188; 
LeRoy  v.  East  Saginaw  City  Railway,  18  Mich. 
284,  100  Am.  Dec.  162;  Brightman  v.  Kirner, 
22  Wis.  54. 

The  charter  of  the  complainant  is  a  contract 
made  by  it  with  the  state,  and  the  state  cannot, 
by  any  subsequent  legislation,  change  its  terms 
without  the  consent  of  the  complainant. 

New  Jersey  v.  Yard,  95  U.  S.  104,  24  L.  ed. 
352:  Dartmouth  College  Trustees  v.  Woodward, 
17  U.  8.  4  Wheat.  518,  4  L.  ed.  629. 

Under  the  general  railroad  laws  of  this  state, 
the  complainant  cannot  be  taxed  for  municipal 
improvements  of  this  character. 

The  per  centage  directed  to  be  paid  to  the 
state  treasurer  *'in  lieu  of  all  other  taxes"  pre- 
cludes the  levying  of  the  assessment  in  ques- 
tion. 

St.  Paul  dk  P.  R.  Co.  First  Div,  v.  St.  Paul, 
21  Minn.  526;  St.  Paul  v.  St.  Paul  &  S.  C.  R. 

Co.  28  Minif.  469.         ^  ._ _ 

29  L.  R.  A. 


A  railroad  is  a  public  highway  and  the  land 
occupied  by  it  and  used  solely  for  its  franchises, 
is  taken  and  used  for  public  use  and  it  is  against 
public  policy  to  tax  one  public  highway  for 
the  support  of  another. 

Philadelphia  v.  Philadelphia,  W.  <t  B.  R.  Co. 
38  Pa.  41;  Junction  R.  Co.  v.  Philadelphia, 
88  Pa.  424;  Worcester  v.  Western  R.  Corp.  4  Met. 
564;  State  v.  Middle  Twp.  Collector,  38  N.  J.  L. 
270;  Detroit  Union  R.  Depot  <fe  Station  Co.  v. 
Detroit,  88  Mich.  347. 

A  railroad  is  an  entirety  and  cannot  be  cut 
up  and  taxed  and  sold  for  taxes  in  parcels. 

2  Rorer,  Railroads.  1499.  §  14;  Detroit  v. 
Detroit  City  R.  Co.  76  Mich.  421;  Hackley  v. 
Mack,  60  Mich.  591;  Applegate  v.  Ernst,  3 
Bush.  648,  96  Am.  Dec.  272;  Georgia  v.  At- 
lantic dc  G.  R.  Co.  3  Woods,  G.  C.  434;  Porter 
V.  Rockford,  R.  1.  dt  St.  L.  R.  Co.  76  111.  561; 
Big  Rapids  v.  Mecosta  County  Suprs.  99  Mich. 
351;  Worcester  County  v.  Worcester,  116  Mass. 
198.  17  Am.  Rep.  159;  Polk  County  Sav.  Bank 
V.  State,  69  Iowa,  29;  New  York  dt  K  R,  Co. 
V.  Morrisania  Trustees,  7  Hun,  652. 

The  land  being  occupied  by  complainant 
solely  in  the  exercise  of  its  franchises  is  not 
susceptible  of  benefit  by  the  paving  of  the 

Philadelphia  v.  Philadelphia,  W.  A  B.  R. 
Co.,  Junction  R.  Co.  v.  Philadelphia,  nn^Nete 
York  dk  H.  R.  Co.  v.  Morrisania  Trustees, 
supra;  New  York  db  N.  H.  R.  Co.  v.  New 
Eaten,  42  Conn.  279,  19  Am.  Rep.  534;  StaU 
V.  Jersey  City,  36  N.  J.  L.  56;  Illinois  Cent.  R. 
Co.  V.  Decatur,  1  L  R.  A.  613,  126  111.  92; 
Bridgeport  v.  New  York  d  N.  E.  R.  Co.  36 
Conn.  255,  4  Am.  Rep.  63. 

Mr.  William  Wisner  Taylor  for  appel> 
lees. 

LoniT,  J.,  delivered  the  opinion  of  the 
court: 

On  April  24,  1891,  the  common  council  of 
the  city  of  Grand  Rapids  determined,  by  reso- 
lution, to  pave  a  part  of  West  Bridge  street, 
including  the  part  which  passes  the  com- 
plainant's railroad  and  freight  house.  The 
pavement  was  constructed,  and  on  January 
11,  1892,  the  common  council  designated  the 
district  benefited,  which  included  the  north 
100  feet  of  complainant's  premises,  and  as- 
sessed complainant  for  benefits  therefor  the 
sum  of  $846.50,  the  premises  being  valued 
at  $1,500.  From  this  assessment  complain- 
ant appealed  to  the  common  council,  on  the 
ground  that  its  lands  were  not  liable  to  assess- 
ments for  such  improvements.  This  claim 
was  denied  by  the  common  council,  and  the 
assessment  was  confirmed  on  March  21,  1892. 
The  assessment  was  to  be  paid  in  five  annual 
installments.  The  first  was  not  paid,  and 
the  land  was  sold  by  the  city  marshal  for  tho 
amount  of  the  tax  and  costs  of  sale,  on  N^o- 
vember  4,  1892.  The  second  installment  not 
being  paid,  it  was  returned  by  the  treasurer 
to  the  city  clerk.  The  city  charter  provides 
(title  6,  §§  33,  41)  for  the  execution  of  a  deed 
by  the  mayor  at  the  expiration  of  one  year 
from  date  of  sale.  This  bill  was  filed  Sep- 
tember 29,  1898,  for  the  purpose  of  vacating 
the  assessments  as  illegal,  on  the  ground  that 
the  complainant  is  not  liable  to  assessments 
for  this  municipal  street  improvement,  and 
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that  its  premises  are  not  benefited  or  suscepti- 
ble to  benefit  thereby,  and  to  enjoin  the  mayor 
from  executing  a  deed  on  the  "first  assess 


ment,  and  the  marshal  from  selling  on  t^nf-  as  the  line  of  the  Southern  Railroad  by  the 


second.  The  defendants  demurred  generally 
to  the  bill.  The  court  sustained  the  demur- 
rer and  dismissed  the  bill.  The  contentions 
of  the  complainant  are  (1)  that,  under  the 
special  acts  of  the  legislature  by  which  it  is 
incorporated,  it  cannot  be  assessed  nor  taxed 
for  municipal  street  improvements  ;  (2)  that, 
under  the  general  railroad  law,  it  cannot  be 
assessed  nor  taxed :  (3)  that  the  charter  of 
the  city  dft  Grand  Rapids  does  not  authorize 
the  assessment  of  such  tax  on  the  laods  of 
complainant  used  and  operated  in  the  exer- 
cise of  its  franchise ;  (4)  that  the  lands  of 
complainant  so-  used  are  not  susceptible  of 
benefit  from  a  street  improvement,  and  for 
that  reason  cannot  be  assessed. 

The  Michigan  Southern  Railroad  Company 
was  originally  organized  under  a  special 
charter.  Laws  1846,  p.  170.  By  its  charter 
it  is  provided  :  **  The  said  company  shall  pay 
to  the  state,  on  demand,  an  annual  tax  of  one 
half  of  one  per  cent  upon  the  capital  stock 
paid  in,  including  the  five  hundred  thousand 
dollars  of  purchase  money  paid  or  to  be  paid 
to  the  state,  until  the  first  day  of  February, 
1851,  and  thereafter  an  annual  tax  of  three 
fourths  of  one  per  cent  upon  its  capital  stock 
paid  in,  including  the  five  hundred  thousand 
dollars  purchase  money  aforesaid,  and  also 
upon  all  loans  made  to  said  company  for  the 
purpose  of  constructing  said  railroad,  or  pur- 
chasing, constructing,  chartering  or  hiring 
of  steamboats  authorized  by  this  act  to  be  held 
by  said  company,  which  tax  shall  be  paid  in 
the  last  week  in  January  in  each  year  to  the 
state  treasurer ,  and  the  property  and  effects 
of  said  company,  whether  real,  personal  or 
mixed,  shall,  in  consideration  thereof,  be  ex- 
empt from  all  and  every  other  tax,  charge  or 
exaction  by  virtue  of  any  laws  of  this  state 
now  or  hereafter  to  be  in  force,  except  penal- 
ties by  this  Act  imposed."  Afterwards,  in 
the  year  1855,  an  Act  was  passed  by  the  leg- 
islature to  authorize  the  Michigan  Southern 
Railroad  Company  to  consolidate  with  the 
Northern  Indiana  Railroad  Company.  Laws 
1855,  p.  300.  This  Act  contains  the  follow- 
ing  provision:  "The  said  corporation  to  be 
organized  by  virtue  of  this  Act  shall  continue 
subject  to  the  same  rate  of  tax  as  though  such 
consolidation  should  not  take  place,  and  the 
amount  of  its  capital  and  loans  hereafter  upon 
which  such  taxation  shall  be  paid  shall  be 
such  portion  of  the  whole  of  its  capital  and 
loans  as  is  actually  employed  in  the  state  of 
Michigan."  It  is  contended  that  the  words 
"tax,  charge  or  exaction,"  employed  in  the 
statute,  cover  every  kind  of  assessment  which 
can  be  made  under  the  taxing  power  of  the 
state,  and  that,  under  this  special  Act  by 
which  complainant  was  incorporated,  it  can- 
not be  assessed  nor  taxed  for  municipal  street 
improvement.  The  Act  of  1846,  for  the  or- 
ganization of  the  Michigan  Southern  Rail- 
road Company,   also  provided  for  the  sale 


ing  through  Petersburg,  Adrian,  Hillsdale, 
thence  to  Cold  water,  and  thence  to  Lake 
Michigan,  on  the  line  theretofore  established 


state,  or  anywhere  further  southward  than 
said  line ;  and  also  from  the  junction  of  the 
Tecumseh  branch  with  the  Southern  Rail- 
road, to  pass  through  the  villages  of  Tecum- 
seh and  Clinton,  to  the  village  of  Manchester 
in  the  county  of  Washtenaw.  The  Michigan 
Southern  Railroad  was  to  construct  and  put 
in  operation  its  road  from  Hillsdale  to  Cold- 
water  within  four  years,  and  from  Coldwater 
to  St.  Joseph  river  within  four  years,  and 
from  fit.  Joseph  river  to  Niles  within  twelve 
years,  and  within  three  years  put  in  opera- 
tion the  Tecumseh  Branch  to  the  village  of 
Jackson,  along  the  line  of  railroads  formerly 
authorized  to  be  constructed  by  the  Jackson - 
burg  &  Palmyra  Railroad  Company.  The 
act  further  provided  that  the  line  of  railroad 
thus  completed  should  constitute  a  continu- 
ous line  of  railroad  from  the  waters  of  Lake 
Erie,  in  the  city  of  Monroe,  to  Lake  Mich- 
igan. The  scope  of  the  Act,  therefore,  was 
to  build  a  line  of  railroad  across  the  state 
from  east  to  west,  through  the  several  places 
named,  and  to  complete  the  branch  from  Te- 
cumseh to  Jackson.  It  was  this  company, 
organized  to  construct  and  operate  this  road, 
to  which  the  Act  of  1846  applies.  The  Act  of 
1855  authorizes  the  Michigan  Southern  Rail- 
road Company  to  consolidate  with  the  North- 
ern Indiana  Railroad  Company,  but  in  no 
manner  changed  the  rate  of  taxation.  State 
Treasurer  v.  Auditor  General,  46  Mich.  224. 
Afterwards,  the  consolidated  company  organ- 
ized under  the  name  of  the  Lake  Shored  Mich- 
igan Southern  Railway  Company.  There- 
after the  complainant  company  leased  or 
otherwise  acquired  the  control  of  the  rail- 
road extending  from  White  Pigeon,  St.  Jo- 
seph county,  to  the  city  of  Grand  Rapids, 
and  has  since  operated  it  in  its  own  name. 
It  was  no  part  of  its  original  line,  and  it  is 
not  disputed  that  the  portion  from  Kalama- 
zoo to  Grand  Rapids  was  originally  known 
as  the  "Gardner  Road,"  and  was  organized 
under  the  general  law  of  this  state. 

Whatever  the  rights  of  the  complainant 
company  may  be  under  the  Act  of  1846  as  to 
taxation,  that  Act  cannot  be  made  applicable 
to  this  leased  road,  it  being  organized  under 
the  general  railroad  law.  The  exemption 
from  taxation  under  the  Act  of  1846  was  a 
special  privilege  granted  to  the  Michigan 
Southern  Railroad  Company,  but  it  cannot 
be  extended  to  such  lines  as  that  company 
might  thereafter  lease  and  operate,  which 
were  organized  under  the  general  railroad 
laws  of  the  state.  In  fact,  tlie  rule  seems  to 
be  much  narrower  than  this  ;  that  is,  that  the 
exemption  from  taxation  must  be  construed 
to  have  been  the  personal  privilege  of  the 
very  corporation  specitically  referred  to.  In 
a  note  to  Cooley  on  Taxation,  2d  ed.  p.  212, 
it  is  said  :  "This  statutory  rule  of  interpre- 
tation is  founded  upon  an  obvious  public 
policy,  which  regards  such  exemptions  as  in 


of  the  Southern  Railroad,  and  for  the  right  j  derogation  of  the  sovereign  authority  and  of 
of  the  newly  organized  company  to  purchase  |  common  right,  not  to  be  extended  beyond  the 
it.  The  new  company  was  authorized  to  1  exact  and  express  requirement  of  the  grants 
build  a  road  from  the  city  of  Monroe,  pass- 1  construed  strictissimi  juris.  ^^  In  Memphis  & 
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L.  R.  R.  Co.  V.  Berry,  113  U.  S.  609.  28  L. 
ed.  837,  it  appears  that  the  railroad  com- 
pany, exempt  from  taxation,  had  attempted 
to  transfer  its  franchises  to  another  corpora- 
tion, which  therefore  claimed  the  exemption, 
and  filed  its  bill  to  restrain  taxation.  The 
bill  was  dismissed,  the  court  saying :  ''The 
exemption  from  taxation  must  be  construed 
to  have  been  the  personal  privilege  of  the 
very  corporation  specifically  referred  to,  and 
to  have  perished  with  that,  unless  the  express 
and  clear  intention  of  the  law  requires  the 
exemption  to  pass  as  a  continuinj^  franchise 
to  a  successor.**  No  such  intention  can  be 
found  in  the  Statute  of  1846. 

It  is  claimed,  however,  that,  under  the 
general  railroad  law  of  this  state,  this  prop- 
erty cannot  be  made  liable  for  local  improve- 
ments of  this  character.  It  is  provided  by 
the  general  railroad  law  (How.  Anno.  Stat. 
§  3860)  that  a  tax  shall  be  paid  by  every 
railroad  company  to  the  state  treasurer,  based 
upon  a  percentage  of  the  gross  income  of  the 
company,  and  that  ^the  tax  so  paid  shall  be 
in  lieu  of  all  other  taxes  upon  the  properties 
of  such  companies,  except  such  real  estate  as 
is  owned  and  can  be  conveyed  by  such  corpo- 
ration under  the  laws  of  this  state  and  not 
actually  employed  in  the  exercise  of  its  fran- 
chises and  not  necessary  or  in  use  in  the 
proper  operation  of  its  road. "  It  is  contended 
that  the  words  **in  lieu  of  all  other  taxes^ 

f preclude  the  Te vying  of  such  assessment  for 
ocal  improvements.  We  are  satisfied  that 
this  contention  cannot  be  sustained.  As  said 
by  Mr.  Justice  CJooley :  "  It  is  a  very  iust 
rule  that,  when  an  exemption  is  found  to 
exist,  It  shall  not  be  enlarged  by  construc- 
tion. On  the  contrary,  it  ought  to  receive 
a  strict  construction  ;  for  the  reasonable  pre- 
sumption is  that  the  state  has  granted  in 
express  terms  all  it  intended  to  grant  at  all, 
and  that,  unless  the  privilege  is  limited 
to  the  very  terms  of  the  statute,  the  favor 
would  be  extended  beyond  what  was  meant. " 
,Cooley,  Taxn.  2d  ed.  p.  205.  Speaking  of 
local  assessments,  the  learned  author  says, 
on  page  207:  "The  most  striking  illustra- 
tion of  the  rule  of  strict  construction  of  ex- 
emptions is  seen  in  the  case  of  special  assess- 
ments for  local  improvements,  such  as  the 
paving  and  repair  of  streets,  etc.  It  is  al- 
most universally  held  that  a  general  exemp- 
tion from  taxation  will  not  extend  to  such 
assessments.  In  the  leading  case,  the  words 
of  the  exemption  were  that  no  church  or 
place  of  public  worship  should  be  taxed  by 
any  law  of  this  state.  Upon  this  the  court 
remarked  :  '  The  word  "  taxes"  means  bur- 
dens, charges  or  impositions  put  or  set  upon 
persons  or  property  for  public  uses,  and  this 
Is  the  definition  which  Ijord  Coke  gives  of 
the  word  "talliage"  (2  Inst.  232)  ;  and  Lord 
Holt,  in  [BrewHter  v.  Kidgell],  Carth.  438, 
gives  the  same  definition,  in  substance,  of 
the  word  "Uix."  The  legislature  intended 
by  that  exemption  to  relieve  religious  and 
literary  institutions  from  these  public  bur- 
dens, and  the  same  exemption  was  extended 
to  the  real  estate  of  any  minister,  not  exceed- 
ing in  value  $1,500.  But  to  pay  for  the 
opening  of  a  street  in  the  ratio  of  the  benefit 
or  advantage  derived  from  it  is  no  burden. 
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It  is  no  "talliage"  or  "tax."  within  the 
meaning  of  the  exemption,  and  has  no  claim 
upon  the  public  benevolence.*  "  Judge  Dil- 
lon, in  his  work  on  Municipal  Corporations, 
speaking  of  the  strictness  with  which  these 
statutes  are  construed,  says:  "Although  an 
assessment  is  in  the  nature  of  a  tax,  and  is 
authorized  by  or  is  a  branch  of  the  taxing 
power,  yet  a' general  statute  exempting  cer- 
tain property— for  example,  churches — from 
taxation  'by  any  law  of  the  state*  does  not 
exempt  it  from  liability  for  a  street  assess- 
ment." Re  Improvement  of  Nassau  Street,  11 
Johns.  77.  It  was  held  in  State  v.  New- 
ark, 27  N.  J.  L.  185,  that  a  railroad  charter 
exempting  the  company,  in  consideration  of 
the  payment  of  a  certain  tax,  from  "  any  other 
or  further  tax  or  imposition  upon  it,"  does 
not  exempt  it  from  liability  for  an  assess- 
ment upon  houses  and  lots  owned  b^  it,  and 
benefited  by  the  opening  and  widening  of  a 
street ;  but  the  corporation  cannot,  for  such 
a  purpose,  be  assessed  without  reference  to 
the  special  benefit  conferred  upon  property 
owned  by  it,  and  such  an  assessment  would 
be,  in  fact,  a  tax  from  which  it  is  exempt. 
See  also,  New  York,  N.  11.  dk  U.  R.  Co,  v. 
Neir>  Britain,  49  Conn.  40  ;  Ludlow  v.  Cincin- 
nati Sout/iem  Railway* s  Trustees,  78  Ky.  357. 
But  Judge  Dillon  says  (sec.  778)  :  "Aside 
from  the  rule  of  strict  construction  which 
applies  to  exemptions  from  taxation,  the 
cases  cited  in  this  and  in  the  previous  section 
will  show  that  there  is,  in  their  ordinary  use, 
a  recognized  difference  i>etween  the  words 
'tax'  and  'assessments.'  and  that  the  one 
does  not  always  include  the  other.  Thus,  a 
constitutional  provision  that  taxation  shall 
be  equal  and  uniform  throughout  the  state 
does  not  apply  to  local  assessments  upon  pri- 
vate property  to  pay  for  local  improvements. 
So,  a  provision  of  the  constitution  of  a  state 
which  requires  'the  rule  of  taxation  to  be 
uniform,'  in  connection  with  another  pro- 
vision that '  it  shall  be  the  duty  of  the  legis- 
lature to  provide  for  the  organization  of  cit- 
ies, and  to  restrain  their  power  of  taxation, 
assessments, '  etc.,  so  as  to  prevent  abuses  in 
assesstpents  and  taxation,  is  construed  not  to 
apply  to  special  assessments  by  municipal 
corporations  made  by  authority  of  the  legisla- 
ture for  local  improvements,"— citing  Week9 
V.  Milwaukee,  10  Wis.  186.  It  is  evident 
that  the  great  weight  of  authority  upholds 
the  doctrine  that  assessments  for  local  im- 
provements are  not  within  the  general  ex- 
emption from  taxation.  Under  the  general 
railroad  law  of  this  state,  the  taxes  mentioned 
are  such  burdens,  charges  or  impositions 
put  or  set  upon  persons  or  property  for  pub- 
lic uses ;  and  this  law  has  no  reference  to 
special  assessments  for  local  improvementa 
in  the  ratio  of  the  benefit  or  advantage  to  be 
derived  from  them.  It  is  apparent  from  the 
statements  in  the  bill  that  certain  benefits 
are  derived  to  this  property  by  the  improve- 
ments made.  The  proportion  of  these  bene- 
fits are  determined  by  the  local  officers. 

But  a  more  serious  question  is  raised  by 
counsel  for  complainant.  It  is  insisted  that 
the  mode  of  collection  of  the  tax  fixed  by  the 
charter  cannot  be  adopted  and  carried  out  as 
against  the  complainant,  a  railroad  corpora- 
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tion.  The  proceedings  prescribed  by  the 
charter  for  the  collection  of  the  taxes  are  as 
follows :  After  the  assessment  roll  has  been 
made  and  confirmed  by  the  common  council, 
it  shall  be  delivered  to  the  city  clerk  or  the 
treasurer  of  the  city.  Ninety  days  after  the 
receipt  of  the  assessment  roll,  the  treasurer 
shall  return  it  to  the  city  clerk,  with  the  list 
of  the  real  estate  on  which  the  assessment 
has  not  been  paid,  stating  the  amount  of  the 
tax  and  collection  fees  on  each  parcel,  and 
the  names  of  the  persons  to  whom  assessed. 
Within  thirty  days  after  the  return  of  such 
4ist,  the  clerk  shall  cause  the  list  to  be  pub- 
lished in  a  newspaper,  with  a  notice  of  sale. 
The  marshal  shall  attend  the  sale,  and  act 
as  auctioneer.  If  no  person  bids  the  amount 
of  the  assessment,  the  lands  shall  be  struck 
off  to  the  city  of  Grand  Rapids.  No  bids 
for  less  than  the  assessment,  fees,  and  ex- 
(>enses,  with  interest,  shall  be  received  ;  and 
the  land  may  be  redeemed  within  one  year 
on  payment  of  the  amount  for  which  it  was 
«old,  with  interest  from  date  of  sale,  at  25 
per  cent.  If  not  redeemed,  the  mayor  shall 
execute  a  deed  to  the  purchaser.  The  city 
is  empowered  to  hold,  occupy,  enjoy,  use 
:and  possess,  lease,  incumber,  and  convey 
lands  bid  off  to  it  at  such  sales  as  fully  and 
•completely  as  a  natural  person.  At  the  time 
of  this  assessment,  no  other  means  were  pro- 
vided by  the  charter  for  the  collection  of 
such  assessments.  It  is  claimed  by  counsel 
that  a  railroad  is  an  entirety,  and  cannot  be 
•cut  up  and  taxed  and  sold  for  taxes  in  par- 
cels; that  such  a  proceeding  would  result  in 
a  destruction  of  the  franchises,  and  destroy 
the  availability  of  the  road  to  the  public, 
who  are  entitled  to  its  benefits  as  a  means  of 
transportation.  In  Detroit  v.  Detroit  City  R. 
<Jo.  76  Mich.  421,  it  was  said :  "But  these 
tracks  are  only  special  adaptations  for  a  par- 
ticular use  of  the  surface  of  the  public  high- 
ways; and,  under  our  laws  concerning  levy 
and  sale  on  execution,  each  track  would  be 
«old  as  a  whole  to  the  bidder  for  the  short- 
est term  of  years  to  collect  taxes  for  the  use 
of  it.  The  right  to  use  the  tracks  is  insepar- 
able from  the  franchise,  and,  it  not  bein^ 
taxable  as  land,  it  should  properly  be  taxed 
as  an  entirety  to  the  corporation."  In  Hack- 
ley  V.  Mack,  60  Mich.  591.  it  was  said  :  "  We 
tiave  no  law  that  we  have  yet  discovered, 
and  certainly  none  has  been  pointed  out  to 
us,  which  authorizes  the  sheriff  to  levy  upon 
the  track  or  roadbed  of  a  railway,  even 
against  the  corporation.  If  any  levy  can  be 
made  upon  the  property  of  the  company, 
aside  from  such  goods  and  chattels  as  may 
be  found  and  seized  and  taken  into  custody 
by  the  sheriff,  it  is  only  on  the  franchise  of 
-eaminir  tolls,  as  provided  by  the  corporation 
laws."'  In  AppUgate  v.  Ermt,  8  Bush,  648, 
96  Am.  Dec.  272,  the  court  said  :  "The  rail- 
road, from  one  end  to  the  other,  is  an  en- 
tirety, and  as  a  whole  only  may  be  subject 
to  taxation  or  coercive  sale.  Fragmentary 
taxations  or  sales  might  be  unjustly  vexa- 
tious and  injurious  to  the  owners,  pervert 
the  destination  of  the  road,  and  disturb  the 
public  use  and  interest.  To  avoid  such  evils 
and  absurdities,  the  law  treats  a  railroad  and 
all  its  appurtenances  as  one  entire  thing,  not 
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legally  subject  to  coercive  severance  or  dis- 
location. In  that  consolidated  character  it 
must  be  taxed  for  state  revenue,  and  cannot 
be  a  fit  subject  for  taxation  by  the  separate 
counties  through  which  it  runs. "  In  the  case 
of  Qe<yrgia  v.  Atlantic' <k  G,  R.  Go.  3  Woods, 
C.  C.  434,  Fed.  Cas.  No.  5,851,  Mr,  Justice 
Bradley,  speaking  in  reference  to  a  tax  levy 
made  on  the  depots,  freight  houses,  passenger 
houses,  and  offices  of  the  company  for  taxes 
due  the  state,  says :  "  It  cannot  be  supposed 
that  the  legislature,  in  authorizing  its  con- 
struction, and  granting  peculiar  franchises 
for  its  operation  and  use,  ever  intended  that 
execution  creditors  might  levy  upon  parcels 
of  it,  and  cut  it  up  into  sections,  and  destroy 
it  as  a  great  public  thoroughfare.  Such  a 
proposition  is  preposterous.  Suppose  a  mile 
of  the  road  should  be  levied  on  and  sold. 
Would  the  purchaser  have  the  right  to  fence 
it  in,  and  take  up  the  rails  and  cross-ties, 
and  plant  it,  and  thereby  destroy  the  rail- 
road? Could  this  be  done  without  contem- 
ning the  power  of  the  state  by  which  it  was 
created  and  made  a  public  hi  eh  way?  We 
think  not."  In  Porter  v.  Rockford,  R.  I.  cfe 
St.  L.  R.  Go.  76  111.  561,  it  was  held  that, 
if  a  railroad  was  to  be  assessed  at  all,  it 
must  be  as  an  entirety.  These  cases  arose 
under  a  claimed  power  of  taxation  by  the 
state  or  counties,  or  attempted  liens  under 
executions,  and  not  for  local  assessments ; 
but  the  reasoning  against  sales  for  local  as- 
sessments is  equally  applicable  where  the  at- 
tempt is  made  to  collect  by  sale  of  the  road- 
bed, or,  as  in  this  case,  the  freight  house, 
roadbed,  and  right  of  way.  It  is  said,  how- 
ever, that  this  was  a  terminal  of  the  road, 
and  the  rij]:hts  of  the  public  could  not  be 
affected  by  sale  of  such  terminal.  We  can- 
not accede  to  this.  The  freight  houses  and 
terminal  of  right  of  way  and  tracks  might 
seriously  affect  the  business  of  the  company 
and  the  rights  of  the  public.  In  Ne^o  York 
dk  H.  R.  Co.  V.  Morrisania  Trustees,  7  Hun, 
652,  assessment  was  made  upon  a  part  of  the 
roadbed  of  plaintiff  for  benefits  in  opening  a 
street.  Proceedings  were  had  to  set  aside  the 
assessment ;  and  it  was  held  that  the  trustees 
could  not  sell  the  entire  roadbed,  nor  any 
lands  necessarily  used  by  it  for  the  purpose 
of  its  franchise.  The  case  was,  however, 
ruled  as  coming  within  section  50,  chapter 
277,  Laws  1864,  defining  and  limiting  the 
powers  of  the  trustees. 

It  is  suggested,  though  not  strenuously 
contended,  by  counsel  for  defendants,  that 
though  no  sales  may  be  made  of  the  real  es- 
tate assessed,  for  the  purpose  of  paying  this 
tax,  yet  the  assessment  against  the  property 
is  valid,  and  may  now  be  collected  from  the 
personal  property  of  the  defendant,  under 
and  by  virtue  of  the  amendment  to  the  city 
charter  in  1893,  contained  in  title  6,  section 
10,  Local  Acts  1893.  That  section  provides : 
"At  the  time  of  the  delivery  of  the  assess- 
ment roll  to  the  city  treasurer,  the  mayor 
shall  attach  his  warrant  thereto  commanding 
him  to  collect  the  assessment  therein  con- 
tained, together  with  the  fees  hereinbefore 
prescribed,  within  ninety  days  from  the  date 
thereof ;  and  further  commanding  and  author- 
izing said  treasurer,  when  he  may  deem  it 


200 


Missouri  Supreme  Coubt. 


May, 


necessary  so  to  do,  to  levy  and  collect  the 
same  by  distress  and  sale  of  any  personal 
property  upon  such  premises  belonging  to  the 
premises,  chargeable  to  such  assessment." 
Just  what  personal  property  there  may  be 
upon  such  premises,  belonging  to  the  prem- 
ises chargeable  to  said  assessment,  it  is  diffi- 
cult to  perceive  ;  or  just  what  this  provision 
means,  is  difficult  of  ascertainment.  If  there 
were  a  general  clause  in  the  charter  author- 
izing the  collection  from  the  personal  prop- 
erty of  the  corporation,  we  could  see  no  diffi- 
culty in  enforcing  the  collection,  as  we  are 
of  tlie  opinion  that  though  the  lands  and 
premises  assessed  cannot  be  sold  for  the  tax, 
for  the  reason  before  stated,  yet  the  assess- 
ment for  the  local  improvement  is  valid. 
The  only  question  in  this  case  is  the  mode 
of  collection.  Whether  there  is  any  law  un- 
der which  the  city  can  now  proceed  for  the 


enforcement  of  the  payment  of  the  tax  is 
doubtful.  None  has  t!een  pointed  out,  and 
it  may  need  further  legislation  on  the  sub- 
ject to  enable  the  city  to  collect. 

The  cUcree  of  the  eovrt  must  be  reversed,  and 
decree  enterea  here  in  favor  of  complainant, 
setting  aside  the  sales  of  the  premises,  and 
releasing  the  levies  under  the  tax  warrant  as 
to  the  other  years.  The  assessments  for  ben- 
efits will  not  be  disturbed,  but  will  stand  as 
valid  and  subsisting  assessments  upon  the 
properties  for  the  improvements  thus  made. 
The  relief  granted  is  without  prejudice  to 
the  defendant  to  proceed  to  the  enforcement 
of  the  assessment  in  such  mode  as  It  may 
deem  best. 

Montgomery,  J. ,  did  not  sit  The  other 
Justices  concurred. 

Rehearing  denied. 
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!•  A  labor  union  may  be  protected  by  ap.  j 

propriate  state  legislation  lathe  use  of  a  label  for  | 
the  desiRTiation  of  articles  manufactured  by  its 
members  and  use  of  the  label  prohibited  to  per- 1 


I     sons  other  than  members  of  the  union  or  persons 
'     who  employ  such  members. 

I  8.  liabels*  symbols  or  advertisements 


adopted  by  'any  association  or  union 
of  workin^^en  as  a  trade-mark  to  distin- 
fruish  articles  manufactured  by  their  members 
from  those  maouCactured  by  other  persons  are 
protected  by  Laws  1893,  p.  300,  when  they  arc 
adopted  in  accordance  with  its  provisions. 


Note.— Projection  of  trade  union  labels  or  trade- 
marks. 

I.  In  general. 
II.  Contents  of  label. 
III.    Effect  of  stattUes. 

I.  In  general. 

The  leading?  cases  on  the  question  of  the  right  of 
a  trade  union,  such  as  a  ci^ar  makers^  union,  to  pro- 
tection in  the  exclusive  use  of  a  label  which  it 
adopts,  have  been  reported  in  this  series.  The  cases 
in  the  courts  of  last  resort  have  (generally  but  not 
quite  unanimously  ai^reed  in  denying  that  a  trade- 
union  label  could  be  protected  as  a  trade-mark  on 
goods  which  did  not  belong  to  the  union  but  were 
manufactured  by  the  members  of  the  union.  Rut 
quite  a  large  number  of  lower  court  cases  have  sus- 
tained such  labels.  In  the  case  of  Allen  v.  McCar- 
thy, 37  Minn.  349,  the  court  was  equally  divided  on 
the  question. 

But  in  Cigar  Makers'  Protective  Union  No.  98  v. 
Conhaim,  3  L.  R.  A.  125,  40  Minn.  :M3,  the  court,  by 
a  bare  majority,  decided  that  a  cigar  makers*  union 
was  not  entitled  to  protection  in  the  use  of  the 
trade- mark. 

To  the  same  effect  were  the  decisions  In  Weoner 
V.  Brayton,  8  L.  R.  A.  640, 152  Mass.  101,  and  McVey 
v.  Brendcl,  13  L.  R.  A.  377, 144  Pa.  235. 

In  Schneider  v.  Williams,  44  N.  J.  Eq.  391,  a  suit 
by  three  members  of  a  cigar  makerb*  union  on  be- 
half of  their  fellow  members,  as  well  as  themselves, 
to  restrain  the  use  or  imitation  of  their  alleged 
trade-mark,  was  denied,  because  they  did  not  show 
any  property  in  the  label  or  mark,  or  any  applica- 
tion of  it  to  goods  actually  on  the  market  of  which 
the  complainants  were  the  owners  or  in  which  they 
traded. 

But  in  Carson  v.  Ury,  5  L.  R.  A.  614,  39  Fed.  Rep. 
.  777,  it  was  held  that  while  the  label  of  the  cigar 
makers*  union  was  not  a  valid  trade-mark,  the 
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fraudulent  use  of  such  label  by  a  person  who  had 
no  right  to  it  was  held  to  be  a  wrong  which  equity 
could  prevent  at  the  suit  of  a  member  of  the  union 
who  was  actually  selling  cigare  of  his  own  manu- 
facture with  such  label  thereon,  and  whose  busi- 
ness was  injured  by  the  fraudulent  use  of  the  label 
by  the  defendant. 

In  Weener  v.  Brayton,  supra,  the  suit  to  enjoin 
an  alleged  unlawful  use  of  a  cigar  makers'  trade- 
mark was  brought  by  officers  and  members  of  the 
union,  but  there  was  no  allegation  that  the  plain- 
tiffs were  themselves,  on  their  own  account  or  with 
others,  manufacturers  or  dealers  in  cigars  as  a  busi- 
ness, or  even  actually  employed  by  others  In  their 
sale  or  manufacture,  or  that  the  union  of  which 
they  were  members  and  officers  was  engaged  iu  any 
business  of  that  description,  or  that  they  had  ap- 
plied the  label  to  any  vendible  commodity  of  which 
they  were  the  owners  or  manufacturers,  or  in 
which  they  dealt.  For  this  reason  the  court  denied 
the  applicability  of  the  principle  on  which  the  in> 
junction  was  granted  in  Carson  v.  Ury,  saying, 
''whether,  if  the  bill  had  contained  allegations  sim- 
ilar to  those  which  were  lound  in  the  case  of  Carson 
V.  Ury  (wj>ra),  it  might  have  been  maintained,  we 
have  no  occasion  now  to  consider.'^ 

In  McVey  v.  Brendel,  supra,  it  was  said  that  the 
plaintiffs  represented  neither  the  cigar  makers*  in- 
ternational union,  the  alleged  owners  of  the  label, 
nor  the  officer  whoso  name  appeared  upon  it,  but  a 
subordinate  local  organization  which  did  not  de- 
vise or  register  the  label,  and  did  not  claim  to  ovi  a 
it.  The  decision  was  that  the  local  union  could  not 
maintain  a  bill  to  protect  the  label  which  belonged 
to  the  national  union,  but  the  court  went  further 
and  declared  that  the  national  union  was  not  a 
trader,  manufacturer  or  dealer  so  as  to  be  entitled 
to  protection  in  the  use  of  a  trade-mark. 

In  Bloete  v.  Simon,  19  Abb.  N.  C.  88,  a  complaint 
by  members  of  a  cigar  makers*  union  on  behalf  of 
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3.  A  crtataieprovlclliifir  for  the  protection 
of  trade-marks  adopted  by  aasociations  or 
uaiODS  of  working-men  is  not  void  as  class  lejris- 
lation  or  as  Rrantingr  special  privilejresor  immii- 
nitiee. 

4*  Hzcslnoive  ownership  of  a  label  need 
not  be  alleged  in  an  information  under  a 
statute  mafelnflT  it  a  misdemeanor  to  vend  or  keep 
for  sale  ffoods  upon  which  any  forged  imitation 
or  counterfeit  label  shall  be  placed  to  represent 
the  goods  as  those  of  some  other  person,  associa- 
tion or  union  of  workingmen. 

6.  Proof  of  fiT^iilty  knowledg^e  is  neces- 
sary to  sustain  a  conviction  under  Act  of  11^93,  p. 
280,  making  it  a  misdemeanor  to  have  for  sale 
goods  bearing  counterfeit  labels  representing 
that  they  were  made  by  a  certain  person,  associa- 
tion or  union  of  workingmen. 
(May  21.  1895.) 

APPEAL  by  defendant  from  a  judgment  of 
ibe  St.  Louis  Court  of  Criminal  Correction 
convicting  him  of  selling  cigars  with  a  coun- 
terfeit lafel,  contrary  to  the  provisions  of  the 
statute.     Reversed. 

The  facis  are  stated  in  the  opinion. 

Mr.  Eugene  McQuillin,  for  appellant: 

The  label  of  the  Cigar  Makers'  International 
Union  of  America  is  not  a  trade-mark,  and  is, 
therefore,  not  entitled  to  protection  under  the 
laws  of  Missouri  relating  to  the  registration  and 
piracy  of  trade-marks. 

Mc  Vey  v.  Brendel,  13  L.  R.  A.  877,  144  Pa. 
285:  Weener  v.  Braxton,  8  L.  R.  A,  640,  152 
Mass.  101;  Schneider  v.  Willianm,  44  N.  J.  Eq. 
391;  Carson  v.  Ury,  5  L.  R.  A.  614.  39  Fed. 


Rep.  777;  Trask  Fish  Co,  v.  Wooster,  28  Mo. 
App.  408;  Liggett  d  Myers  Tobacco  Co.  y.  Sam. 
Reid  Tobacto  Co.  104  Mo.  53. 

Because,  1.  The  cigars  are  not  ''manufac- 
tured or  prepared"  by  the  union  as  an  organi- 
zation. 

Mo.  Laws,  1893,  §  1,  p.  260. 

(a)  The  union  is  not  a  manufacturer  or  dealer 
in  cigars,  or  engaged  in  trade  or  commerce  of 
any  kind;  and  the  right  to  a  trade- mark  cannot 
exist  as  a  mere  abstract  right,  independent  of, 
and  disconnected  from,  a  business.  It  is  not 
property  as  distinct  from,  but  only  as  incident 
to,  the  business. 

Cigar  Makers*  Protective  Union  No.  98  v. 
Conhaim,  3  L.  R.  A.  125,  40  Minn.  243;  St. 
[.ouis  Piano  Mfg.  Co.  v.  Merkel,  1  Mo.  App. 
305;  Skinner  v.  Oakes,  10  Mo.  App.  45. 

(b)  There  is  and  can  be  no  trademark  in 
I  labor,  either  at  common  law  or  under  the 

Missouri  statute. 

2.  It  does  not  point  out  the  source  and  origin 
of  the  cigars,  the  place  of  manufacture,  the 
name  of  the  manufacturer  or  dealer,  nor  the 
name  of  the  maker. 

Filley  v.  Fassett,  44  Mo.  168,  100  Am.  Dec. 
275;  Liggett  <k  Myers  Tobacco  Co.  v.  Sam.  Beid 
Tobacco  Co.  supra. 

3.  Our  statute  does  not  protect  labels,  etc., 
as  such,  but  only  such  names  terms,  devices, 
etc.,  as  may  be  adjudged  to  be  trade  marks. 
It  is  designed  to  protect  'Hrade-marks"  as  con- 
tradistinguished from  mere  names,  terms,  de- 
vices and  labels. 

Mo.  Laws,  1893,  §  1,  p.  260;  Alden  v.  Gross, 


themselves  and  their  associates  for  an  injunction 
ngtdnet  the  wrongful  use  of  a  label  on  goods  not 
manufactured  by  the  union  was  sustained  against 
demurrer.  The  court  says:  *'We  have  admitted  in 
the  case  at  bar  ownership  by  plaintiffs  of  the  trade- 
mark or  label  as  desig'nating  the  cigars  made  by 
them  and  their  associates:  the  general  recognition 
of  such  trade-mark  as  guaranteeing  that  fact;  the 
sale,  limitatoD,  and  use  of  that  trade-mark  by  de- 
fendant with  frauduleut  intent  to  induce  purchas- 
ers to  believe  that  the  cigars  sold  had  been  made  by 
the  plaintlflb,  whereas  they  had  not  been  so  made ; 
and  irreparable  damage  to  plaintiffs  therefrom." 
But  it  does  not  appear  whether  plaintiffs  were  the 
owners  of  or  dealers  in  any  goods  on  which  such  la- 
bel was  properly  used,  or  whether  they  were  merely 
employed  by  others  in  manufactunng.  It  would 
seem  that  their  right  to  sue  was  sustained  solely 
on  the  jrround  that  they  represented  the  union 
and  not  on  the  ground  that  they  were  manufact- 
urers or  dealers  in  cigars  on  which  the  label  was 
used. 

In  Straseer  v.  Mooneils.  2S  Jones  &  8. 197,  a  simi- 
lar decision  was  made.  The  complaint;alieged  that 
plaintiffs  were  several  cigar  makers  and  members 
of  the  Ciffai'  Makers*  International  Association, 
while  the  answer  alleged  that  the  plaintiffs  were 
not  manufacturers  in  a  proprietary  sense,  or  in  any 
riffht  of  proprietorship  and  had  no  right  of  prop- 
erty, possession,  or  opntrol  in  cigars  made  by  its 
alleged  members  or  Otherwise.  And  in  an  affidavit 
read  on  a  motion  to  continue  an  injunction,  the  de- 
fendant said  that  the  plaintiffs  were  working  cigar 
makera  and  that  neither  they  nor  the  union  had 
any  factory  or  made  any  cigars  except  as  work- 
men for  others,  and  transacted  no  business  or  trade 
in  cijrars  as  makers,  dealers  or  otherwise,  but  the 
oourt  said:  **I  am  of  the  opinion  that  the  plaintiffs 
being-  members  of  a  clg-ar  makers*  international 
anion  had  an  interest  in  the  proper  use  of  the  la- 
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bels  of  the  union,  which  might,  upon  sufficient 
grounds,  be  protected  by  injunction  against  the  in> 
equitable  use  of  those  labels.**  This  was  the  lan- 
guage of  the  opinion  at  general  term  affirming  the 
order  of  Dugro,  J.,  at  special  term.  In  his  opinion, 
which  is  included  in  the  report,  he  says:  "It  needs 
no  deep  study  to  perceive  that  the  laborer  has  the 
same  valuable  interest  in  the  good- will  of  his  labor 
as  a  manufacturer  has  in  the  good- will  of  his  trade.** 
He  also  says  it  is  needless  to  discuss  tbe  question 
whether  the  label  constitutes  a  trade-mark  or  not, 
as  the  right  to  its  exclusive  use  may  be  sustained,al- 
though  it  fail  to  l)e  a  trade-mark,  as  the  property 
right  in  the  label  is  entitled  to  the  protection  of 
equity  on  the  same  principle  as  that  upon  which 
courts  protect  trade- marks  and  good- will. 

The  court  of  appeals  in  dismissing  an  appeal 
from  an  order  granting  a  preliminary  injunction 
in  the  above  case  on  the  ground  that  this  was  a  dis- 
cretionary matter  which  could  not  be  reviewed, 
said  that  the  denial  of  any  proprietary  interest  by 
the  plaintiffs  In  the  cigars  made  and  the  allegation 
that  their  pecuniary  interests  were  not  affected  by 
the  use  of  the  labels,  presented  a  serious  question 
of  law  which  the  court  was  not  prepared  to  deter- 
mine in  this  preliminary  proceeding,  and  in  the  ab- 
sence of  findings  of  fact  showing  the  particular 
grounds  upon  which  the  judgment  was  based. 
Strasser  v.  Moonelis,  108  N.  Y.  611. 

The  right  of  a  cigar  makers*  union  to  the  exclu- 
sive use  of  its  label  has  also  been  sustained  in  sev- 
eral othor  lower  court  decisions  which  do  not  seem 
to  have  been  reported  in  law  reports.  In  Moe  v. 
Alter  (Ohio  ('.  P.,  Lucas  County),  as  reported  in  the 
Cigar  Makers*  Official  Journal  ot  February,  iH88,  an 
injunction  was  allowed  in  favor^of  the  plaintiffs, 
suing  for  theuiselvos  and  other  members  of  the 
union,  against  defendant*s  use  of  the  label  of  tiie 
Cigar  Makers*  International  Union,  or  any  imita- 
tion thereof,  or  interfering  with  the  rights  of  the- 
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25  Mo.  App.  123;  Trask  Fish  Co.  v.  Wooster,  28 
Mo.  App.  408;  dnodgrass  v.  WelU,  11  Mo.  App. 
590. 

4.  The  right  to  use  the  label  in  question  is 
not  a  property  right,  without  which  there  can 
be  no  trade  mar£ 

(a)  It  is  a  mere  pnersonal  privilege  contingent 
upon  membership  in  the  union. 

(b)  Its  object  is  simply  to  indicate  member- 
ship in  the  union;  when  membership  ceases,  the 
personal  privilege,  the  right  to  use  the  label, 
ceases. 

Cigar  Makers*  Proteetite  Union  No,  98  v. 
Conhaim,  8  L.  R  A.  125,  40  Minn.  248. 

5.  There  is  no  exclusive  use  in  the  label. 
Rogers  v.  Taintor,  97  Mass.  291;  Chadwick  v. 

Cot)ell,  6  L.  R.  A.  839,  151  Mass  190;  Weener 
V.  Brayton,  8  L.  R.  A.  640.  152  Mass.  101.  , 

The  Act  of  1893  is  illegal  and  void  against 
the  public  policy  of  the  state  of  Missouri, 
productive  of  oppression,  illegal  conspiracies, 
combinations  and  boycotts. 

MeVey  v.  Brendel,  13  L.  R.  A.  377,  144  Pa. 
285. 

The  Act  of  1893  is  unconstitutional,  is  class 
legislation. 

The  Cigar  Makers'  International  Union  of 
America  not  being  composed  exclusively  of 
citizens  of  Missouri,  cannot,  under  our  laws 
relating  to  the  registration  of  trade  marks,  ac- 
quire any  rights  in  said  label  as  against  citizens 
of  Missouri. 

BUite  V.  Uagen,  6  Ind.  App.  167. 

The  information  is  insufficient  because  it 
fails  to  aver  exclusive  ownership  of  the  label 


in  question  in  the  or^nization  known  as  the 
Cigar  Makers'  International  Union  of  America. 

United  States  v.  Braun,  39  Fed.  Rep.  775. 

Mr.  R.  F.  Walker,  AttyOen.,  for  re- 
spondent: 

It  was  held  in  Indiana,  under  a  statute  which 
limited  the  use  of  a  label  to  citizens  of  that 
state,  that  a  label  may  be  adopted  and  registered 
by  a  trade  union  (the  same  as  the  one  named 
in  this  proceeding)  to  indicate  work  done  by 
those  belonging  to  it,  and  although  not  a  tech- 
nical trade-mark,  it  will  be  protected  in  equity^ 
against  those  attempting  to  fraudulently  use  it 
without  right. 

Ind.  Laws,  1891,  p.  317;  State  v.  Uagen,  6 
Ind.  App.  167. 

It  has  been  held  in  Illinois,  in  construing  a 
statute  similar  to  the  Missouri  law  now  under 
consideration,  that  the  punishment  of  imitators 
or  couuterfeitors  of  trade-marks  may  be  pro- 
vided for  under  an  act  to  protect  associations, 
unions  of  workiugihen  and  persons  in  their 
labels,  trade  marks  and  forms  of  advertising. 

Cohn  v.  People,  23  L.  R.  A.  821,  149  III.  486. 

A  term,  name  or  device  may  be  protected  as 
a  trade  mark  by  an  express  statute. 

Falkinhurg  v.  Lucy,  35  Cal.  52,  96  Am.  Dec. 
76.  r 

The  rule  that  a  trade- mark  must  indicate  or- 
igin and  ownership  does  not  require  the  pro- 
prietor's name  or  place  of  business  to  accom- 
pany the  device,  symbol  or  design. 

Peurrung  v.  Compton,  6  Ohio  C.  Ct.  Rep. 
483. 

A  statute  which  gives  the  right  to  a  trade- 


union  and  its  members  or  braoobes  in  the  use  of 
such  label.  It  was  found  that  the  CigAv  Makers^ 
International  Union  had  the  sole  and  exclusive 
right  to  the  use  of  the  label. 

In  Renkert  v.  Bamberger  (Ohio  C.  P.,  Hamilton 
County),  aa  reported  in  the  Cigar  Makers'  Official 
Journal  of  April,  1887,  a  siroUar  injunction  was 
granted  in  favor  of  plaintiffs  suing  for  themselves 
and  other  members  of  the  local  union  at  Cincin- 
nati. The  court  said:  "It  is  not  necessary  that  the 
plaintiffs  have  an  exclusive  right  in  the  label.  If 
they  have  a  common  property  right  with  others 
the  wrong  done  to  them  by  the  defendant  is  entire 
—at  least  so  far  as  the  right  to  an  injunction  goes. 
If  the  number  of  the  members  of  the  union  is  so 
great  as  that  they  cannot  all  be  brought  into  court 
then  the  officers  of  the  union  can  sue.  .  .  .  They 
say  there  is  no  property  right  here  because  the 
makers  of  cigars  do  not  sell  them  and  cannot  have 
a  property  right  in  a  label  affixed  to  them.  They 
claim  that  the  label  is  only  an  incident  to  the  cigars. 
That  might  be  so  if  it  was  separate  from  the  cigars 
and  never  applied  to  them  at  all.  It  is  admitted 
that  the  union  cigars  are  better  than  others.  Sup- 
pose a  union  working  together  makes  a  large  quan- 
tity of  excellent  cigars,  sells  them  to  a  dealer,  and 
he  agrees  to  put  its  label  on  them.  He  disposes  of 
them  readily  and  at  a  profit  to  himself.  Does  not 
the  label  have  a  value?  Yet  the  cigars  belong  to 
the  dealer  and  the  label  to  the  union.  If  other 
dealers  make  an  Inferior  cigar  and  sell  them  under 
a  counterfeit  label  would  it  not  injure  the  business 
of  the  junions  and  impair  the  chances  of  employ- 
ment and  of  getting  good  wages  ?  Therefore, 
while  there  may  be  no  property  right  in  the  bare  la- 
bel which  the  court  would  be  bound  to  protect  yet 
when  attached  to  an  article  of  merchandise  there 
might  be  separate  interests  which  the  court  might 
protect.  The  fraud  in  this  case  is  of  the  worst 
kind.  It  is  like  a  counterfeit  biU.  The  general 
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public  have  such  an  interest  in  suppressing  it  that 
the  court  might  almost  do  it  on  a  mere  informa- 
tion.   The  demurrer  is  overruled." 

In  Todd  V.  Brener  (Chancery  Division  Toronto, 
Canada,)  as  reported  in  the  Cigar  Makers'  Official 
Journal  of  March,  1891,  the  union  was  held  to  be 
within  the  provisions  of  the  Trade- mark  and  De- 
sign Act  (H.  S.  C.  chap.  68)  and  entitled  to  relief  un- 
der the  Trade- mark  and  Offenses  Act,  section  <28 
(R.  S.  C),  and  an  injunction  was  granted,  against 
the  contention  of  the  defendant  that  there  was  no 
ownership  in  the  plaintiffs  of  the  label  as  a  trade- 
mark and  that  the  Trade-mark  and  Design  Aot  ap- 
plies only  to  those  who  manufacture  or  sell, 
and  that  this  association  cannot  be  classed  or  de- 
scribed as  manufacturers  or  vendors  of  cigars,  but 
merely  employes  of  manufacturers  and  vendors. 
The  court  suld  that  if  identity  of  proprietorship  in 
the  mark  and  the  article  to  which  it  was  affixed,  or 
if  identity  In  the  quality  of  the  goods  were  re- 
quired to  passport  it  as  such,  the  plaintiffs  had  no 
cause  of  action  because  the  international  union 
neither  manufactures  or  owns  cigar  labels,  etc 
The  court  said  further:  **  It  is  admitted,  however, 
that  the  association  consists  wholly  of  cigar 
makers,  and,  as  I  understand  it,  the  word  'maker* 
means  "manufacturer,*  and  the  word  'manufac- 
turer' means  'maker,'  or  one  who  works  raw  ma- 
terial into  wares  suitable  for  use,  or  one  who  em- 
ploys workmen  for  manufacturing;  it  includee 
both.  In  my  opinion  these  cigar  'makers'  are  cigar 
'manufacturers,'"  etc.  And  further,  "Theoon- 
clusfon  I  have  come  to  is,  that  these  plaintiffs,  and 
the  members  of  this  association  in  behalf  of  whom 
those  plaintiffs  sue,  have  a  property  right  In  this 
label  or  trade-mark,  and  are  entitled  to  apply  to 
the  court  to  interfere  by  injunction." 

In  Cigar  Makers'  Union  No.  1  of  Baltimore  v. 
Link  (Bait.  C.  Ct.),  as  reported  in  the  Cigar  Makers^ 
Official  Journal  of  November,  1886,  Judge  Phelpe 
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•mark  in  a  label  adopted  by  any  person,  associa- 
tion or  union  of  workingmen^  is  not  a  local  or 
special  law  granting  special  privileges,  immu- 
nities or  franchises,  because  it  is  not  limited 
to  associations  of  any  particular  class  of 
persons. 

Cohji  V.  Peoi^,  28  L.  R.  A.  821,  149  lU.  486. 

This  court  will  presume  that  sufficient  evi- 
dence was  introduced  to  support  the  finding  of 
the  trial  court. 

State  V.  FHtterer,  65  Mo.  422. 

When  an  inference  of  guilt  can  be  reasonably 
drawn  from  the  evidence,  the  verdict  will  not 
be  disturbed  on  the  ground  of  insufficiency  of 
the  testimony. 

State  V.  Bank$,  118  Mo.  117. 

Burg^esB*  J.,  delivered  the  opinion  of  the 
•court :  • 

Defendant  was  convicted  and  fined  $100  in 
the  St.  Louis  court  of  criminal  correction  un- 
der an  information  filed  against  him  in  said 
court  by  the  assistant  prosecuting  attorney, 
•charging  him  with  having;  sold  a  box  of  ci- 
gars to  one  David  Kreyling,  on  June  26, 
1894,  -upon  which  there  was  a  counterfeit 
label  of  the  Cigar  Makers'  International  Union 
of  America,  contrary  to  and  in  violation  of  an 
Act  of  the  general  assembly  of  the  state  of 
Missouri  entitled  ''An  Act  to  Repeal  Sections 
8569,  8670,  8571,  8572,  8578,  8574,  8575,  8576, 
8577,  of  the  Revised  Statutes  of  1889,  Entitled 
*  Trade-Marks, '  and  to  Enact  eight  new  Sec- 
tions in  Lieu  thereof.''  Laws  1893,  p.  260. 
The  case  is  in  this  court  on  defendant's  ap- 
peal. 


Sections  1  and  4  of  the  Act  under  considera- 
tion are  as  follows: 

**  Section  1.  Any  Person  may  Adopt  a 
Trade- Mark — To  he  Recorded.  If  any  me- 
chanic, manufacturer,  association  or  union 
of  workingmen,  or  other  person,  shall  wish 
to  adopt  any  particular  name,  term,  design 
or  device  as  his  or  their  trade- mark,  to  desig- 
nate, make  known  or  distinguish  any  goods, 
wares  or  merchandise  by  him  or  them  man- 
ufactured or  prepared,  he  or  they  may  write 
out  a  description  of  such  name,  term,  design 
or  device,  describing  the  same  accurately, 
and  sign  and  acknowledge  the  same  before 
some  officer  competent  to  take  the  acknowl- 
edgment of  deeds,  and  file  the  same  for  rec- 
ord in  the  office  of  tlie  secretary  of  state,  by 
leaving  two  copies,  counterparts  or  fac-sim- 
lles  thereof,  with  tlie  secretary  of  state  ;  said 
secretary  shall  deliver  to  such  mechanic,  man- 
ufacturer, association  or  union  of  working- 
men,  or  other  person,  so  tiling  the  same,  a 
duly  attested  certificate  of  the  record  of  the 
same,  for  which  he  shall  receive  a  fee  of  one 
dollar;  such  certificate  shall,  in  all  suits 
and  prosecutions  under  this  Act,  be  sufficient 
proof  of  the  adoption  of  such  label,  trade- 
mark or  form  of  advertisement,  and  of  the 
right  of  such  mechanic,  manufacturer,  as- 
sociation or  union  of  workingmen,  or  other 
person,  to  adopt  the  same.  No  label,  trade- 
mark or  form  of  advertisement  shall  be  re- 
corded that  in  any  way  resembles  or  would 
probably  be  mistaken  for  a  label  or  trade- 
mark already  of  record. " 

"See.  4.  Penalty  for  Keeping  or  Selling 


granted  an  injunction  in  favor  of  the  local  union 
airainst  unauthorized  use  of  the  union  label. 
Since  the  opinion  is  an  interesting;  one  and  is  not 
found  in  other  law  reports,  it  is  bere  quoted  at 
len^h  as  follows:— 

"  There  can  be  no  doubt  as  to  the  right  of  the 
plaintiffs  to  maintain  a  proper  bill,  suingr  as  well 
in  their  own  behalf  as  in  behalf  of  numerous  other 
parties  associated  with  them  in  a  common  interest. 
(Smith  v.Swormstedt,  67  U.S.  16  How.  802.14  L. 
ed.  948).  The  doctrine  of  representation  so  plainly 
applies,  that  the  defendant's  counsel  conceded,  in 
arirument,  that  bis  demurrer  could  not  be  sus- 
tained either  upon  the  ground  that  the  Interna- 
tional Clfrar  Makers*  Union  was  a  voluntary  asso- 
ciation unincorporated  or  that  all  its  numerous, 
members,  amounting  to  several  thousands,  were 
not  parties  by  name. 

**  Conceding  that  the  plaintiffs  have  a  standing 
in  court,  do  they  show  such  a  property  interest  in 
themselves  and  their  associates  in  the  subject-mat- 
ter as  is  entitled  to  the  recognition  and  protection 
of  a  court  of  equity?  Is  this  label  and  the  right  to 
use  it  a  subject  of  property  at  all?  It  is  objected 
that  the  parties  dewing  the  benefit  of  the  label 
are  not  manufacturers,  but  employes  or  laborers, 
not  owners  of  the  article  upon  which  the  label  is 
permitted  to  be  afiBxed,  but  simply  hired  to  make 
it.  And  it  is,  therefore,  contended  that  they  and 
tbeir  label  are  not  within  the  established  princi- 
ples which  govern  courts  of  equity  in  the  applica- 
tion of  the  law  of  trade-marks  and  Labels,  hereto- 
fore exclusively  applied,  it  is  said,  to  the  protec- 
tion of  the  invested  capital  of  manufacturers  and 
merchants. 

**  Although  the  point  thus  raised  is  a  novel  and 
Interesting  one,  but  little  difficulty  should  be 
found  in  disposing  of  it  upon  principle.  The  idea 
fft  property  is  necessarily  a  progressive  one  and  is 
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capable .  of  development  corresponding  to  the 
changes  in  the  relations  of  men  in  a  growing  so- 
ciety. 'Distinct  properties.'  says  Puffendorf,  'were 
not  fettled  at  the  same  time,  nur  by  one  single  act, 
but  by  successive  degrees,  not  in  all  places  alike,but 
property  was  gradually  introduced,  according  to 
either  the  condition  of  things,  the  number  and 
genius  of  men  required,  or  as  it  appeared  requi- 
site to  the  common  peace.'  Ub.  4,  chap.  4,  68  6, 
14.  It  has  been  Justly  observed  that  the  rules  at- 
tending property  must  keep  pace  with  its  increase 
and  improvement  and  must  be  adapted  to  every 
case.  Millar  v.  Taylor,  4  Burr.  2340.  The  essen- 
tials of  property  are  a  'distinguishable  existence 
in  the  thing  claimed  as  property,  and  an  actual 
value  in  that  thing  to  the  true  owner.'    Ihid. 

"The  bill  claims  that  the  object  and  effect  of 
this  label,  as  used  by  the  plaintiffs  and  their  asso- 
ciates, is  to  increase  the  value  of  their  labor  by  in- 
creasing the  demand  for  it  as  members  of  the 
union.  That  is,  in  substance,  what  they  claim,  and 
at  this  stage  of  the  case  must  be  taken  as  true.  It 
will  not  be  denied  that  every  freeman  has  a  prop- 
erty ^right  in  his  own  labor,  whether  present  or 
prospective.  From  this  broad  general  principle  it 
is  easy  to  develop  the  particular  proposition,  that 
an  assoclailon  of  men  who  combine  for  the  pur- 
pose of  increasing,  by  legitimate  means,  the  gen- 
eral demand  for  their  common  labor,  have  a 
property  right  in  whatever  lawful  instrumentality 
they  can  succeed  in  creating  and  controlling  for 
that  purpose. 

'*  To  apply  the  test  already  mentioned,  if  such  an 
instrumentality  has  a  distinguishable  existence,  if 
it  has  an  actual  value  to  those  claiming  to  be  its 
owners,  it  is  property.  The  fact  that  this  label  in 
this  case  is  valuable  to  the  plaintiffs  and  their  as- 
sociates is  admitted  by  the  demurrer.  The  de- 
fendant has  sought  to  appropriate  it  and  by  that 
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Goods  with  False  Brand.  Any  person,  per- 
sons, association  or  union  of  workingmen 
or  body  corporate  or  politic,  who  shall  vend 
or  keep  for  sale  any  goods,  wares,  merclian- 
dise,  compounds  or  preparations  upon  which 
or  in  connection  with  which  any  forged,  im- 
itation or  counterfeit  label,  brand,  stamp, 
wrapper,  imprint,  engraving,  bottle  or  trade- 
mark shall  be  placed,  affixed  or  used,  and 
intended  to  represent  the  said  goods,  wares, 
implements,  merchandise,  compounds  or 
preparations  as  the  genuine  goods,  wares,  im- 
plements, merchandise,  compound,  or  prep- 
aration of  any  other  person  or  persons,  as- 
sociation or  union  of  workingmen,  or  body 
corporate  or  politic,  knowing  the  same  to  be 
imitation  or  counterfeit,  shall  be  deemed 
guilty  of  a  misdemeanor,  and,  upon  convic- 
tion thereof,  shall  be  punished  by  a  fine  of 
not  less  than  one  hundred  dollars  nor  more 
than  live  thousand  dollars,  or  by  imprison- 
ment in  the  county  jail  not  less  than  one 
month  nor  more  than  twelve  months,  or  both, 
and  shall  also  be  liable  in  a  civil  action  to 
the  person  or  persons,  association  or  union  of 
workingmen,  or  body  corporate  or  politic, 
whose  goods,  wares,  implements,  merchandise, 
compounds  or  preparations  is  imitated  or 
counterfeited,  or  whose  label,  stamp,  wrap- 
per, engraving,  imprint,  bottle,  or  trade- 
mark is  imitated,  forged  or  counterfeited, 
placed,  affixed  or  used,  for  all  damages  such 
person  or  persons,  association  or  union  of 
workingmen,  or  body  corporate  or  politic, 
may  or  shall  sustain,  both  by  virtue  of  the 
loss  of  profits  and  the  damage  done  to  the  rep- 
utation of  the  said  genuine  article,  goods, 
wares,  implements,  merchandise,  compound 
or  preparation,  by  reason  of  any  of  the  acts 
in  any  section  of  this  chapter  mentioned,  and 
may  be  restrained  or  enjoined  by  any  court 
of  competent  jurisdiction  from  doing  or  per- 
forming any  of  the  acts  herein  mentioned." 


The  only  objection  to  the  information  is 
that  it  does  not  aver  exclusive  ownership  of 
the  label  in  question  in  the  Cigar  Makers' 
Union.  Defendant  was  a  dealer  in  cigars  in 
the  city  of  St.  Louis,  and  on  the  26th  day 
of  June  sold  to  one  David  Kreyling  a  box  of 
cigars,  upon  which  there  was  ft  counterfeit  la- 
bel of  the  Cigar  Makers'  International  Union 
of  America,  which  is  as  follows,  to  wit: 
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act  has  demonstrated  that  the  label  is  at  all  events 
worth  stealing*,  it  is  true  tbat  it  is  not  tan^bie 
property,  like  a  trade-mark,  or  a  good-will,  and  as 
readily  distinguishable.  Browne,  Trade  Marks, 
fl  621,  etc.  It  is  not  the  corporate  property  ol  a 
corporation  but  the  common  property  of  a  vol- 
untary aesdciation,  in  which  all  Its  members  have 
a  common  interest. 

*'  A  voluntary  association  can  own  property  in  a 
certain  sense  Just  as  well  as  a  partnership.  Mears 
V.  Moulton,  30  Md.  140.  Notwithstanding  no  pre- 
cedent can  be  found  among  the' reported  cases  in 
the  highest  courts  of  England,  or  this  country,  it 
seems  sufficiently  clear  upon  principle  that  the 
device  of  the  label  which  the  union  has  originated 
as  its  instrumentiility  for  the  purpose  indicated 
and  which  the  demurrer  admits  has  effectually  ac- 
complished its  object  in  the  inci'easlng  demand  for 
the  labor  of  the  members  and  thereby  increasing 
the  value  of  their  labor,  it  is  a  property  right  of 
the  union  in  which  all  the  members  have  a  com- 
mon interest. 

**  If  the  combination  for  that  purpose  be  legiti- 
mate, and  the  label  itself  as  used  be  a  lawful  in- 
strumentality and  contains  no  fraudulent  mis- 
representation, the  label  is  entitled  to  the  recogni- 
tion of  a  court  of  equity  as  a  property  right,  and 
any  fraudulent  imitation  of  it  will  be  suppressed. 
Counsel  for  defendant  was  not  understood  as  con- 
tending either  that  the  union  itself  was  an  unlaw- 
ful combination,  or  that  the  label  in  question  was 
an  unlawful  device.  He  did  contend,  however, 
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that  the  label  contains  a  misrepresentation  of  fact, 
in  stating  that  the  cigars  under  it  were  made  by 
'a  first-class  workman.' 

"  The  argument  is,  that  these  labels  are  put  upon 
each  box  of  cigars  made  by  a  union  workman, 
without  discrimination,  and  that  it  is  not  possible, 
in  the  nature  of  things,  that  all  the  members  of 
union  are  first-class  workmen.  But  this  argument 
goes  out^de  of  the  bill,  and  it  is  the  nature  of  a 
'speaking  demurrer.'  There  is  nothing  in  the  bill 
from  which  it  may  be  legitimately  Inferred  that 
the  statement  in  the  label  was,  in  point  of  fact, 
untrue  in  any  particular,  and  there  is  certainly  no 
presumption  that  the  statement  is  substantially 
untrue  in  general. 

^'The  attempt  has  been  made  to  deny  that  the 
defendants'  label  is  a  counterfeit  throughout^  even 
to  the  signature.  It  was.  in  fact,  admitted  in  argu- 
ment that  if  the  plaintiffs  and  those  they  repre- 
sent could  be  held  to  have  a  property  right  in  the 
label,  then  the  defendants'  lal>el  was  a  clear  in- 
fringement. It  follows  from  the  foregoing  views 
that  the  plaintiffs^  upon  the  face  of  the  bill,  are  en- 
titled to  an  injunction,  and  the  demurrer  will, 
therefore,  be  overruled." 

In  Maher  v.  Iowa  Fruit  &  Produce  Co.  (Dist.  Ct. 
of  Iowa,  Polk  County)  as  reported  in  the  Cigar 
Makers'  Official  Journal  of  April,  1891,  a  teroporarj- 
injunction  was  granted  restraining  the  defendants 
from  uping  labels  in  imitation  of  union  labels,  or 
from  selling  cigars  bearing  such  imitations.  In 
this  case  two  of  the  defendants  had  purchased  Imi- 
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The  label  of  which  the  one  introduced  in 
evidence  was  a  counterfeit,  was  duly  regis- 
tered. Said  union  was  a  voluntary,  unincor- 
porated association  of  cigar  makers,  having 
members  and  lodges  or  branches  in  the  vari- 
ous states  of  the  Union  and  Canada ;  was  not 
a  dealer  or  manufacturer  in  cigars ;  nor  was 
its  object  trade  or  commerce,  but  merely  for 
the  purpose  of  promoting  the  intellectual, 
moral  and  social  qualities  of  its  members. 
A  member  of  the  union  has  the  right  to  use 
the  label,  but  no  other  person  has.  except 
those  who  or  firms  which  employ  members 
of  the  union  in  the  capacity  of  cigar  makers 
or  packers,  who  are  also  permitted  to  use  the 
label  so  long  as  they  employ  members  of  the 
union.  The  label  is  not  the  exclusive  prop- 
erty of  citizens  of  the  state  of  Missouri,  but 
the  right  to  use  it  is  shared  alike  by  all  per- 
sons, members  of  the  union,  and  by  them 
who  employ  union  men.  At  the  time  of  the 
sale  of  the  box  of  cigars,  defendant  stated 
that  the  label  thereon  was  the  genuine  label 
of  the  union,  and  there  was  no  evidence  tend- 
ing to  show  that  he  knew  to  the  contrary. 

The  first  contention  is  that  the  label  of  the 
Cigar  Makers'  International  Union  of  Amer- 
ica is  not  a  trade-mark,  and  is,  therefore,  not 
entitled  to  protection  under  the  law  quoted. 
It  may  be  conceded  that  the  label  is  not  what 
is  generally  understood  by  law  writers  to  be 
a  technical  trade- mark,  because  it  does  not 
pretend  or  intimate  that  the  cigars  are  owned, 
prepared  or  manufactured  by  the  union  as  an 
organization,  or  that,  as  such  union,  it  has 
any  interest  or  property  therein,  nor  by  what 
particular  firm  or  person  the  cigars  to  which 
It  may  be  attacheu  were  manufactured ;  the 
only  right  conferred  on  members  of  the  or- 
ganization and  firms  which  employ  members 
of  the  union  in  the  capacity  of  cigar  makers 
or  packers  being  to  use  the  same,  the  object 
and  purpose  being  to  designate  the  cigars 


thus  labeled  from  cifrars  manufactured  by 
persons  other  than  members  of  the  union. 
The  same  label  was  held  not  to  be  a  valid 
common-law  trade-mark  in  McVey  v.  Brendel^ 
144  Pa.  235,  13  L.  R.  A.  377;  Weener  v. 
Brayton,  152  Mass.  101,  8  L.  R.  A.  640;  and 
by  a  divided  court  in  Cigar  Makei's*  Protective 
Union  iVo.  98  v.  Conhaim,  40  Minn.  243,  3 
L.  R.  A.  125.  In  Weener  v.  Br  ay  ton  it  was 
said:  "The  right  to  a  trade-mark  cannot 
exist  as  a  mere  abstract  right,  independent 
of  and  disconnected  from  a  business.  It  is 
not  property  as  distinct  from,  but  only  as  in- 
cident to,  the  business.  It  cannot  be  trans- 
ferred except  with  the  business,  may  be  sold 
with  it,  and  ordinarily  passes  with  it."  The 
law  not  only  protects  the  owner  in  the  use  of 
a  technical  trade-mark,  but  it  protects  him  in 
the  use  of  other  insignia,  by  label,  symbol 
or  otherwise,  which  he  may  attach  to  mer- 
chandise to  distinguish  it  from  all  other  ar- 
ticles of  merchandise  in  the  market ;  and  this 
protection  may  be  had  by  injunctive  proceed- 
ings at  the  instance  of  a  member  of  an  unin- 
corporated association  which  has  adopted  a 
label,  purporting  to  be  issued  by  the  associa- 
tion, to  be  placed  on  boxes  of  merchandise 
made  by  members  of  the  association  who 
have  the  sole  right,  under  their  articles  of 
association,  to  use  the  same,  against  any  per- 
son not  authorized  to  make  use  thereof,  and 
who  is  making  fraudulent  use  of  such  label. 
Carson  v.  Ury,  39  Fed.  Rep.  777,  6  L.  R. 
A.  614,  and  authorities  cited.  If,  then,  the 
unlawful  use  of  the  label  under  consideration 
could  be  restrained  by  Injunctive  proceedings 
instituted  by  a  member  of  the  union  against 
a  competitor  in  business  using  the  label  with- 
out authority,  it  would  seem  to  follow,  as  a 
sequence,  that  the  state,  by  appropriate  leg- 
islation, might  protect  the  use  of  such  label, 
and  prohibit  its  use  by  persons  other  than 
members  of  the  union  or  persons  who  employ 


tation  lat)els  and  used  some  of  them,  but  on  protest 
of  members  of  the  union  bad  destroyed  the  re- 
mainder. Subsequently  they  purchased  ciKars 
from  Pennsylvania  bearing*  what  they  supposed 
were  genuine  union  labels,  but  which  were  in  fact 
imitations,  and  the  court  held  that  neither  igno- 
rance nor  good  faith  excused  the  use  of  such  labels. 
See  also  Bulena  v.  Newman,  infra. 

Id  Hudson  v.  Bed-Rock  Cigar  Company  (Circuit 
Ct.  of  Kansas,  Dist.  No.  1),  as  reported  In  Cigar 
Makers*  Official  Journal  of  June.  1887,  a  temporary 
iDjunction  previously  granted  restraining  defend- 
ants from  using  label  of  the  union,  was  made  per- 
manent, against  the  contention  of  defendants  that 
tbe  union  was  an  illegal  organization  and  had  no 
riffbttothe  labeL  The  court  said:  ''Even  admit- 
ting that  the  union  is  not  a  legal  organization,  I 
cannot  help  but  recognize  the  union  label  as  their 
trade-mark;  and  no  one  has  a  right  to  counterfeit 
it  in  any  way,  so  as  to  mislead  the  public,  or  to  use 
tt  on  any  cigars  not  made  by  members  of  the  or- 
cranlzation.** 

In  Meyer  v.  Haak  (Scott  County  Dist  Ct.,  Iowa), 
as  reported  by  tbe  Cigar  Bfakers*  Official  Journal 
of  February,  1889,  the  court  granted  an  injunction 
on  tbe  application  of  tbe  plaintiffs  for  themselves 
and  others.  Defendants,  besides  claiming  an  estop- 
pel which  tbe  court  did  not  pass  upon,  contended 
that  tbe  label  was  simply  and  purely  a  trade-mark 
and  that  the  protection  allowed  by  law  to  trade- 
noarks  was  confined  to  dealers  and  manufacturers; 
tbat  tbe  plaintiffs  were  only  workmen  and  not 
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owners  of  the  cigars  they  made;  and  that  the  union 
had  no  goods.on  the  market  In  competition  with 
defendant;  and  that  plaintiffs  being  neither  manu- 
facturers  nor  dealers,  had  no  such  proprietary 
interest  in  the  label  as  to  warrant  interference  of 
court.  The  court  held  the  label  was  the  property 
of  the  union,  and  it  had  the  right  to  say  to  whom 
and  under  what  circumstances  and  for  what  pur- 
poses it  should  he  delivered  and  used. 

In  Perkins  v.  Koedel  (Buffalo  Super.  Ct.),  as  re^ 
ported  in  the  Cigar  Makers^  Official  Journal  of 
September,  1884,  an  injunction  was  granted  re- 
straining defendants  from  using,  or  furnishing  to 
be  used  by  others,  imitation  or  counterfeit  labels, 
and  from  putting  up  and  sellmg  cigars  not  made 
by  union  men,  in  boxes  bearing  union  trade-mark 
or  imitation  of  it.  Defendants  were  ordered  to 
surrender  for  destruction  all  counterfeits  or  imi- 
tations of  labels  then  in  his  possession. 

In  Gailbreath  v.  Phllllpson  (14th  Jud.  Dist  Ct., 
Dallas  County,  Texas),'  as  reported  in  the  Cigar 
Makers*  Official  Journal  of  April,  1891,  an  injunc- 
tion was  granted  on  application  of  plaintiffs  for 
themselves  and  others,  restraining  defendant  from 
using  union  labels  or  imitations  thereof,  other 
than  upon  or  in  connection  with  cigars  made  by 
members  of  tbe  union. 

As  supporting  the  right  of  a  cigar  makers*  union 
to  the  exclusive  use  of  its  label,  a  brief  in  Strasser 
V.  Moonelis,  28  Jones  &  S.  208,  cites  Frantz  v.  Miller 
(unreported)  Dwyer,  J,  (Ohio  Super.  Ct,)  of  which 
we  have  found  nothing  elsewhere. 
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membors  thereof  in  the  manufacture  and  sale 
cf  cigars.  Certainly,  no  personal  ri/^hts  or 
principles  of  public  policy  are  violated  by 
such  legislation,  and  this  is  true  even  though 
the  legislature  may  have  used  the  word 
"trade-mark"  in  the  sense  that  it  is  ordinar- 
ily understood  and  used  by  text- writers  and 
defined  by  judicial  decisions. 

In  People  v.  Fisher,  50  Hun,  552,  the  de- 
fendant was  convicted,  under  a  statute  of  the 
state  of  New  York,  of  counterfeiting  and 
imitating  a  trade-mark,  and  affixing  the  same 
to  an  article  of  merchandise  in  violation  of 
the  statute.  The  trade- mark  was  devised 
by  the  Cigar  Makers'  International  Union 
of  America,  and  is  the  same  one  involved 
in  this  controversy.  In  that  case  it  was  held 
"  that  the  members  of  the  organization  might 
lawfully  devise,  as  they  had  done,  a  trade- 
mark label  to  designate  the  products  of  their 
labor,  and  that  a  person  counterfeiting  and 
imitating  such  trade-mark,  and  affixing  the 
same  to  an  article  of  merchandise,  not  the  prod- 


uct 'of  the  labor  of  members  of  the  union, 
was  properly  convicted  of  the  offense  of  coun- 
terfeiting and  imitating  a  trad^-mark.**  In 
the  course  of  the  opinion  it  is  said:  "The 
only  recognized  indication  of  a  trade- mark 
is  the  source,  origin,  or  ownership  of  the 
article  of  merchandise  on  which  it  is  placed. 
CasmU  V.  Davi9,  58  N.  Y.  223,  17  Am.  Kep. 
238.  This  means  that  the  mark  is  calculated* 
to  distinguish  the  articles  which  bear  it  from 
those  of  other  makers  or  vendors.  It  need 
not  indicate  any  particular  person  as  maker, 
manufacturer  or  vendor,  or  give  the  name 
or  address  of  either.  When  the  mark  has. 
become  recognized  by  purchasers  as  a  distinc- 
tive designation  of  a  particular  maker,  man- 
ufacturer or  seller  of  a  certain  quality  of 
goods,  it  will  be  sufficient  indication  of  the 
origin  or  ownership,  within  the  rule  requi- 
site to  its  protection  as  such,  although  pur- 
chasers may  not,  from  the  works  or  other- 
wise, be  able  to  tell  who  is  the  particular 
I  maker  or  seller  of  the  article.      Godillot  ▼. 


It  also  appears  from  the  report  in  the  Cig-ar 
Makers^  Official  Jouroal  of  March,  1801,  that  in- 
juootions  were  irraated  Id  Martin  v.  Reinhardt, 
Micbiffan  (Grand  iiaplds  Super.  Ct.).  and  Weis  v. 
Gunst  (Circuit  Ct.  Multnomah  CJounty,  OretroD)  re- 
straining use  of  union  label  or  imitations  thereof, 
but  the  report  is  only  a  memorandum  of  the  fact 
of  the  decision. 

In  Strauss  v.  Scheinman  (Circuit  Ct.  Chancery, 
Wayne  County,  Ohio),  as  reported  in  Cigar  Makers' 
Official  Journal  of  June,  1895,  an  injunction  was 
f^^nted  on  bill  of  complaint  taken  as  confessed  by 
defendant  and  upon  proof  of  complaint  taken  in 
open  court,  enjoining  use  by  defendant  in  any  way 
of  union  label  on  cigars  manufactured  by  him. 

An  injunction  in  favor  of  the  treasurer  of  the 
International  Union  was  also  sustained  in  the  case 
of  Stirmel  v.  Berriman  (Circuit  Ct.  of  Cook  County, 
III.),  and  another  in  favor  of  Gaddes  and  all  mem- 
bers of  the  Pawtucket,  R.  1.,  Union  v.  Waterhouse, 
a  dealer  in  cigars,  for  using  a  counterfeit  label. 
These  decisions  are  announced  in  the  Cigar  Makers' 
OflBcialJournal  of  November,  1888. 

Another  kindred  decision  announced  in  the  Cigar 
Makers*  Official  Journal  of  February,  1888,  is  that 
of  an  injunction  against  Samuel  Poska  a  dealer  in 
Chinese  made  cigars,  granted  in  favor  of  the  Sacra- 
mento Cigar  Makers'  Union  to  compel  him  to  re- 
move a  sign  displaying  the  words:  "First  Interna- 
tional Union  Shop  of  Sacramento"  "only  union 
men  employed," and  bearing  a  facsimile  of  the 
stamp  of  the  CJlgar  Makers'  International  Union  of 
America.  The  court  required  him  to  refrain  "from 
exhibiting  or  causing  to  be  exhibited,  the  stamp 
or  label  above  described,  or  any  facsimile  thereof, 
in  any  store  or  public  place  used  as  a  cigar  store, 
and  used  by  or  under  the  control  of  defendant, 
without  first  obtaining  the  permission  of  said  union 
to  exhibit  it." 

II.    CknUents  of  lahcJ, 

In  MoVey  v.  Brendel,  13  L.  R.  A.  877,  144  Pa.  235, 
another  point  decided  was  that  the  clause  in  the 
label  declaring  that  the  organization  was  opposed 
to  inferior,  rat  shop,  coolie,  prison,  or  filthy  tene- 
ment house  workmanship,  showe^l  a  purpose  to  do 
harm  to  non-union  men  and  would  prevent  equity 
from  protecting  the  label. 

A  different  view  of  this  feature  of  the  case  was 
taken  in  Cohn  v.  People,  23  L.  R.  A.  821, 149  lU.  486, 
which  disapproved  McVey  v.  Brendel,  impra,  on 
this  point  and  reprarded  this  clause  in  the  label  as  a 
mere  assurance  to  customers  that  the  cigars  bear* 
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ing  that  label  were  not  the  product  of  such  filthy 
establishments,  and  not  as  saying  in  effect  that  all 
non-union  cigars  belonged  to  the  classes  described. 

To  similar  effect  it  is  said  in  State  v.  Hagen,  6 
Ind.  A  pp.  167,  in  respect  to  this  clause  in  the  label 
and  the  construction  put  upon  It  by  McVey  v.. 
BrendeU  "we  do  not  think,  however,  that  the  lan- 
guage is  fairly  susoeptlble  of  the  construction  put 
upon  it,— that  it  is  an  open  attack  on  the  products 
of  aU  other  laborers  and  a  characterization  of  their 
products  as  unfit  for  use  ...  to  construe  this 
language  by  innuendo,  as  claimed  by  appellee.  Is 
to  hold  every  intendment  against  the  association, 
and  we  see  no  reason  for  doing  this  in  favor  of 
those  who  it  is  admitted  have  no  morel  rights  to 
use  the  label." 

So  in  Strasser  v.  Moonelis,  23  Jones  Sc  S.  197, 
where  such  label  was  Invoked,  the  court  refused  to 
deny  an  injunction  on  the  ground  that  the  obieot 
of  the  union  was  illegal  or  against  public  policy, 
but  without  discussing  that  clause  which  was  re- 
garded as  objectionable  in  McVey  v.  Brendel. 

Likewise  disapproving  of  McVey  v.  Brendel,  «4- 
pra,  on  this  ground  and  agreeing  with  Cohn  v. 
People,  is  the  common  pleas  decision  in  Cigar 
Makers'  Protective  Dnion  v.  Lindner,  8  Ohio  Dec. 
244, 2  Ohio  N.  P.  116,  where  it  is  said  "the  label  an- 
nounces  the  organization  to  be  opposed  to  inferior 
goods  of  certain  classes,  classes  known  to  the  trade 
as  inferior.  This  is  essentially  its  position  if  it  fa- 
vor superior  goods.  This  should  be  its  position. 
.  .  .  The  statement  that  the  organization  is  op- 
posed to  inferior,  Vat  shop,  coolie,  prison,  and 
filtbly  tenement  house  workmanship  is  the  state- 
ment of  a  policy,  a  policy  that  we  think  lawf  uL" 

m.  Effect  of  statutes. 

In  a  considerable  number  of  states,  statutes 
similar  to  the  Missouri  Act  upheld  in  the  atK>ve 
case  have  t)een  enacted.  And  in  several  states 
these  statutes  have  now  been  before  the  courts.  In 
Cohn  V.  People,  23  L.  R.  A.  821,  149  III.  488,  such  a 
statute  giving  the  right  to  a  trade-mark  in  a  label 
adopted  by  "any  person,  association  or  union  of 
workingmen"  is  held  constitutional,  denying  that 
it  is  a  local  or  special  law  granting  special  privi- 
leges, immunities  or  franchises,  since  it  is  not  lim-  * 
ited  to  associations  of  any  particular  class  of  per- 
sons. The  case  further  decides  that  the  title  of  the 
Act  to  protect  associations,  unions,  etc.,  in  their 
labels,  trade-marks  and  forms  of  advertising,  is 
sufficient  to  uphold  a  provision  in  the  Act  for  the 
punishment  of  those  who  counterfeit  such  trade- 
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Harris,  81  N.  Y.  263;  Irmirance  Oil  Tank 
Co,  V.  Seott,  33  La.  Ann.  946.  89  Am.  Rep. 
286.  Abstractly  and  apart  from  its  applica- 
tion and  use,  a  trade-mark  has  no  recognized 
ownership.  Its  value  is  in  its  employment  in 
marking  the  goods  upon  which  it  is  placed. 
This  gives  it  the  character  of  property.  It 
is,  then,  a  symbol  of  reputation  or  good- 
will. Derringer  v.  Plate,  29  Cal.  292,  87 
Am.  Dec.  170 :  Bradley  v.  Norton,  33  Conn. 
157,  87  Am.  Dec.  200."  In  (John  v.  People, 
23  L.  R.  A.  821,  149111.  486,  defendant  was 
convicted  under  the  statute  of  Illinois  for 
usine  on  boxes  of  cigars  sold  by  him  a  coun- 
terfeit of  the  label  of  the  "Cigar  Makers'  In- 
ternational Union  of  America;"  and  it  was 
held  that  punishment  of  imitators  or  coun- 
terfeiters of  trade- marks  was  properly  pro- 
vided for  under  the  laws  of  that  state  under 
which  the  conviction  was  had.  See,  also, 
StaU  V.  Ilagen,  6  Ind.  App.  167. 

The  question  then  recurs.  Was  the  defend- 
ant guilty  of  a  misdemeanor,  under  the  stat- 


ute, if  he  knowinely  placed  a  counterfeit 
label  of  the  Cigar  Makers'  International  Un- 
ion of  America  on  the  box  of  cigars  sold  by 
him  to  the  witness  Kreyling?  In  a  recent 
decision  by  the  St.  Louis  court  of  appeals 
in  the  case  of  State  v.  Berling/ieeiner  (not 
yetlreported)  it  was  held  that  the  label  in 
question  was  not  protected  by  the  Act  of 
1893,  and  that  a  conviction  thereunder  for 
knowingly  placing  a  counterfeit  of  the  label 
upon  a  box  of  cigars,  and  then  selling  the 
cigars,  could  not  be  upheld.  The  decision 
is  predicated  upon  the  fact  that,  prior  to  1893, 
the  statute  was  designed  alone  for  the  pro- 
tection of  foreign  and  domestic  trade- marks, 
and  that  nothing  was  added  thereto  by  the 
repeal  of  certain  sections  and  the  enactment 
in  lieu  thereof  of  sections  1  and  4,  supra;  in 
other  words,  that  the  law  was  not  so  amended 
as  to  include  a  label  like  the  one  in  question. 
Prior  to  that  time,  the  statute  law  was  only 
intended  for  the  protection  of  foreign  and 
domestic  trade-marks.    State  v.  Gibbs,  56  Mo. 


marks.  This  case  was  one  of  a  prosecution  for 
violating  the  statute. 

In  Ohio,  the  Act  of  March  30,  1892.  likewise  pro- 
vided that  unions  or  aseooiatioDS  of  workinfrmen 
miffht  adopt  a  label,  mark,  name,  brand  or  device 
for  the  products  of  thelaborof  its  memt)er8,  which 
label  miffht  be  registered  and  protected  by  injunc- 
tion in  a  suit  by  the  union  or  association.  In  Cigar 
Makers*  Protective  Union  v.  Lindner,  3  Ohio  Dec. 
244,  2  Obio  N.  P.  114,  suit  for  an  injunction  was 
brouflrht  by  an  unincorporated  association  of  ci^r 
makers  whiph  bad  adopted  a  label  for  oigrars  made 
by  Its  members  and  complied  with  the  require- 
ments by  registration.  The  court  without  discuss- 
in?  the  coDstitutionality  of  the  statute  enforces  it 
by  granting  an  Injunction. 

In  Coyle  v.  Haight  (Ohio,  Stark  C.  P.)  as  reported 
In  the  Cigar  Makers*  OflBcial  Journal  of  September, 
1890,  the  action  was  brought  by  the  plaintiffs  for 
themselves  and  other  members  of  the  union  against 
the  defendant  for  the  use  of  close  Imitations  of  the 
union  label.  The  defendants  demurred.  It  was 
contended  by  defendants  that  the  label  was  not  a 
legal  trade-mark,  and  that,  if  it  was,  the  plaintiffs 
had  no  proprietar>-  interest  in  the  property.  Tbat 
neftber  the  international  nor  local  unions  were  en- 
gaged in  manufacture  or  trade,  or  formed  for  that 
purpose,  and  that  the  memt)er8  of  the  unions  were 
not  engaged  in  business  together  but  that  their 
business  interests  were  distinct  and  separate. 
They  also  claimed  that  "the  right  to  adopt  a  trade- 
mark, label,  or  device  does  not  exist  in  laborers 
and  employee,  but  in  the  manufacturers."  The 
court  said:  "Is  not  the  laborer  as  justly  entitled  to 
the  protection  of  his  skill,  as  the  manufacturer  to 
the  protection  of  his  wares?  Has  not  the  laborer 
as  much  interest  in  his  labor,  in  its  protection,  in 
getting  the  best  possible  price  for  the  articles  he 
manufactures?"  The  court  states  that  this  matter 
has  been  set  at  rest  by  Ohio  Laws,  vol.  87,  p.  141, 
granting  such  rights  to  such  organ izatione. 

The  case  of  People  v.  Fisher,  50  Hun,  552,  was  a 
case  of  a  prosecution  under  N.  Y.  Penal  Code,  S  364, 
making  it  a  misdemeanor  to  counterfeit  or  imitate 
a  trade-mark,  or  affix  a  trade-mark  known  to  be 
false  or  counterfeit  to  any  article  of  merchandise. 
The  contention  of  the  defendant  was  that  the  label 
of  the  cigar  makers  union  could  not  be  treated  as 
a  trade-mark  because  of  the  lack  of  any  proprietary 
li^ht  in  its  relation  to  the  merchandise  upon  which 
it  was  affixed  in  respect  either  to  the  workmanship 
or  ownership  of  such  merchandise,  and  that  neither 
the  maker,  owner  or  seller  was  indicated  by  the 
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label.  But  the  court  held  that  the  Cigar  Makers* 
International  Union  might  have  a  trade-mark 
label  entitled  to  protection,  and  that  this  label  bad 
features  which  might  properly  characterize  it  as  a 
trade-mark  as  it  purported  to  be  issued  by  the 
Cigar  Makers*  International  Union  of  America  and 
wassut)6cribed  by  the  name  and  title  of  the  person 
described  as  its  president  and,  when  issued  for  use, 
had  upon  it  the  stamp  of  the  local  union.  See 
further  quotation  from  this  case  in  the  main  case 
of  State  v.  Bishop. 

The  penalty  under  New  York  Laws  of  1893,  chap. 
219,  for  using  a  counterfeit  label  on  goods,  was  re- 
covered in  Bulena  v.  Newman,  10  Misc.  460.  in  an 
action  by  members  of  a  local  branch  of  the  Cigar 
Makers*  International  Union  from  the  seller  of  a 
box  of  cigars  with  a  counterfeit  label  thereon,  al- 
though he  believed  the  label  to  be  genuine.  The 
union  label  bad  been  adopted  pursuant  to  the  Act 
of  New  York,  Laws  of  1889,. chap.  386,  which  pro- 
vides for  the  adoption  and  protection  of  trade 
union  labels. 

In  State  v.  Hagen,  6Ind.  App.  167,  an  indictment 
under  the  Indiana  Act  of  1891,  p.  317,  for  unauthor- 
ized use  of  the  union  label  on  cigars  was  not  sus- 
tained because  the  statute  giving  the  right  to  the 
exclusive  use  of  trade-marks,  labels,  etc.,  to  any 
"firm,  person,  corporation  or  voluntary  associa- 
tion, expressly  limited  this  right  to  ^'citizens  of  the 
state"  who  were  also  entitled  to  the  exclusive  use 
of  the  labeL  This  statute  did  not,  therefore,  by  Its 
terms  cover  the  case  of  a  label  adopted  by  the  In- 
ternational Cigar  Makers'  Union,  since  the  exclu- 
sive use  of  tbat  label  did  not  belong  to  citizens  of 
the  state.  As  to  the  propriety  of  such  a  statute 
the  court  says:  'The  moral  and  equitable  right  of 
such  a  union  to  such  protection  as  is  here  claimed 
seems  to  have  been  very  generally  conceded  and, 
in  recognition  of  this  right,  laws  have  been  passed 
in  numerous  states  to  accomplish  the  results." 
The  court  regarded  the  law  as  defective  but  said 
the  remedy  rested  with  the  supreme  legislative 
body  of  the  state  and  not  with  the  judiciary. 

The  case  of  State  v.  Bishop,  like  all  the  other 
cases  in  which  these  statutes  have  been  construed, 
sustains  the  validity  of  such  legislation.  In  a  con- 
siderable number  of  states,  similar  laws  have  been 
enacted  but  not  yet  passed  upon  or  brought  into 
question  before  the  courts. 

But  with  the  courts  thus  far  agreed  in  upholding 
such  statutes,  it  seems  practically  certain  that  trade 
unions  are  to  be  generally  protected  in  their  trade- 
marks or  labels.  B.  A.  R. 
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133.  While  all  statutes  pertaining  to  crimes 
and  their  punishmcDts  should  be  strictly  con- 
strued, and  nothing  left  to  intendment,  they 
should  not  be  so  construed  as  to  thwart  the 
evident  will  and  intention  of  those  who  en- 
acted them,  when  that  intention  is  plainly 
and  fairly  deducible  from  the  law  itself. 
When  that  is  done  in  this  case,  we  can  but 
conclude  that  the  purpose  and  intent  of  the 
legislature  was  to  amend  the  law  so  as  to 
protect,  and  that  it  does  protect,  labels  as 
trade- marks  when  adopted  by  associations 
or  unions  of  workingmen  to  make  known  and 
distinguish  goods,  wares  and  merchandise 
manufactured  or  prepared  by  them  from  those 
manufactured  or  prepared  by  other  persons, 
unions  or  associations.  Wherever  the  law 
was  amended,  it  was  so  as  to  include  "asso- 
ciation or  union  of  workingmen,"  which  is 
very  persuasive,  at  least,  that  the  purpose 
was  to  protect  them  in  any  label,  advertise- 
ment or  symbol  that  they  might  adopt  as 
their  trade- mark.  Moreover,  under  the  Law 
of  1889,  a  trade- mark  was  required  to  be  re- 
corded in  the  office  of  the  recorder  of  deeds 
of  the  county  where  the  goods,  wares  and 
merchandise  were  manufactured ;  while,  by 
the  Act  of  1898,  it  is  required  to  be  recorded 
in  the  office  of  secretary  of  state,  whose  cer- 
tificate is  made  proof  of  the  adoption  of  such 
label,  trade- mark  or  form  of  advertisement, 
and  of  the  right  of  such  association  or  union 
of  workingmen  to  adopt  the  same.  The  law, 
as  amended,  expressly  conferred  upon  any 
association  or  union  of  workingmen  a  right 
that  they  did  not  possess  under  the  statute 
before ;  that  is,  the  right  to  adopt  as  a  trade- 
mark a  label  such  as  the  one  in  question. 
Our  conclusion  Is  that  the  act  not  only  em- 
braces technical  trade  marks,  but  that  it  in- 
cludes any  label,  symbol,  or  advertisement 
which  may  be  or  has  been  adopted  by  any 
"association  or  union  of  workingmen"  as  a 
trade-mark,  in  accordance  with  its  provis- 
ions; hence  our  disapproval  of  the  case  last 
cited. 

It  is  next  contended  that  the  Act  of  1893 
is  unconstitutional,  is  class  legislation,  and 
in  violation  of  section  53,  article  4,  of  the 
State  Constitution,  which  inhibits  the  leg- 
islature from  "granting  to  any  corporation. 


association  or  individual  any  special  or  ex- 
clusive right,  privilege  or  immunity."  We 
are  unable  to  see  the  force  of  this  contention. 
It  is  well -settled  law,  in  this  state  at  least, 
that  a  statute  relating  to  persons  or  things 
as  a  class  is  a  general  law.  State  v.  Rerr- 
mann,  75  Mo.  340;  State  v.  ToUe,  71  Mo. 
645;  Lynch  v.  Murphy,  119  Mo.  163.  The 
law  does  not  relate  to  particular  persons  or 
things  of  a  class,  but  embraces  within  its 
provisions  all  associations  or  unions  of  work- 
ingmen, and  clearly  does  not  fall  within  the 
inhibition  of  the  constitution.  Cohn  v.  Peo- 
ple, supra, 

A  further  contention  is  that  the  informa- 
tion is  insufficient  because  it  fails  to  aver 
exclusive  ownership  of  the  label  in  question 
in  the  organization  known  as  the  Cigar  Mak- 
ers' International  Union  of  America.  No 
such  averment  seems  to  be  required  under 
the  law,  which  makes  it  a  misdemeanor  for 
any  person,  persons,  association  or  union 
of  workingmen  or  body  corporate  or  poli- 
tic, to  vend  or  keep  for  sale  any  goods, 
wares,  merchandise,  compounds,  or  prepara- 
tions upon  which  or  in  connection  with  which, 
any  forged,  imitation,  or  counterfeit  label 
shall  be  placed,  affixed,  or  used,  and  intended 
to  represent  the  said  goods,  wares,  and  mer- 
chandise as  the  genuine  goods,  wares,  im- 
plements and  merchandise  of  any  other  per- 
son or  association  or  union  of  workingmen. 
The  information  is  in  the  language  of  the 
statute  and  is  well  enough. 

A  final  contention  is  that  the  state  failed 
to  prove  guilty  knowledge  upon  the  part  of 
the  defendant;  that  is,  that,  at  the  time  he 
sold  the  box  of  cigars  containing  a  counter- 
feit label,  he  knew  the  label  to  be  counter- 
feit. This  contention  is  not  without  merit. 
The  record  before  us  is  barren  of  proof  as  to 
guilty  knowledge  on  the  part  of  defendant, 
in  the  absence  of  which  he  was  not  guilty 
of  any  offense  under  the  law,  which  ex- 
pressly provides  that  the  label  must  have 
been  used  knowing  it  to  be  an  imitation  or 
counterfeit. 

For  failure  of  proof  in  this  regard,  the  judg- 
ment is  reversed,  and  the  cause  remanded. 

All  concur. 


MINNESOTA  SUPREME  COURT. 


Annie  FUNK,  Admx.,  etc.,  of  Henry  Funk, 
Deceased,  Bespt.f 

ST.  PAUL  CITY  R.  CO.,  Appt. 


(.. 


.Minn.. 


*1.   Chapter    18   Genena    I«aws  1887, 
proTldes  that  every  railroad  corporis 

*Headnote8  by  Buck,  J, 


NOTB.— The  decision  that  the  meaniner  of  the 
word  '*  railroad  "  In  a  statute  must  be  restricted  to 
railroads  of  the  ordinary  kind  and  exclusive  of 
street  railways  is  in  asrreement  with  that  in  Tbomp- 
8on-Houston  Electric  Co.  v.  Simon  (Or.)  10  L.  R.  A. 
26L  See,  also,  other  cases  cited  by  counsel  in  tlie 
report  of  the  above  case. 
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tion  owning  and  operatinfr  &  railroad 

in  this  state,  shall  be  liable  for  damages  sustained 
by  an  agent  or  servant  by  reason  of  the  negli- 
gence of  any  other  agent  or  servant.  Held,  that 
this  law  is  not  applicable  to  a  street  railway  cor- 
poration, although  its  line  is  operated  by  cable. 

8.  Where  the  lan^^naire  of  a  statute  is  in 
any  manner  obscure  or  of  dovhtftil 
meaningTff  ^^  ^^7  recur  to  the  history  of  the 
time  when  it  was  enacted,  and  seek  in  that  his- 
tory  for  the  mischief  and  defect  which  the  statute 
was  intended  to  remedy:  and  when  the  words  of 
a  statute  are  not  explicit,  the  intention  Is  to  be 
collected  from  the  context,  from  the  ocoarion 
and  necessity  of  the  law,  from  the  mischief  felt« 
and  the  object  and  remedy  in  view. 

8*  Where  there  are  several  material  is- 
sues tried  and  the  verdict  is  a  general  one,  it 
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cannot  be  upheld  if  the)  trial  court  flrave  the  jury 
an  erroneous  charge  upon  any  one  of  the  issues. 

(June  27,  1805.) 

APPEAL  by  defendant  from  an  order  of  the 
District  Court  for  Karasey  County  over- 
ruling a  motion  for  a  new  trial' after  verdict  in 
favor  of  plaintiff  in  ah  action  to  recover  dam- 
ages for  the  killing  of  plaintiff's  intestate  by 
D^igence  of  defendant's  employes.     Reversed. 

The  facts  are  stated  in*tbe  opinion. 

Mesfrs.  Mmm,  Boyesen  &  Thyfl^eson, 
for  appellant: 

Chapter  18  of  the  Laws  of  1887  should  re- 
ceive a  strict  construction  and  should  not  be 
held  to  apply  to  a  case  unless  it  clearly  falls 
within  the  peculiar  hazards  and  dangers  of 
railroading. 

Lamilee  v.  St.  Pavl,  M,  <fc  M.  R.  Co.  40 
Minn.  249;  Johnson  v.  8t.  Paul  A  D.  R.  Co.  8 
L.  R.  A.  419,  48  Minn.  222. 

The  word  "railroad"  as  used  in  the  Fellow 
Servant  Law,  chap.  18  of  the  Laws  of  1887, 
does  not  mean  "street  railway." 

Carli  v.  StiUwater  Street  R,  db  Tranter  Co. 
28  Minn.  378,  41jAm.  Rep,  290;  Newell  v. 
Minneapolis,  L.  &  M,  R.  Co.  35  Minn.  112,  59 
Am.  Rep.  303;  Williams  v.  City  Electric  Street 
R  Co.  41  Fed.  Rep.  556;  Front  Street  Cable  R. 
Co.  V.  Johnson,  11  L.  R.  A.  693.  2  Wash.  112; 
Thompson- Houston  Electric  Co.  v.  Simon,  10  L. 
R.  A.  251.  20  Or.  60;  Louismlle  <fe  P.  R,  Co.  v. 
iMuiwilk  City  R.  Co.  2  Duv.  178:  Detroit  v. 
Detroit  City  R.  Co.  56  Fed.  Rep.  867;  Byrnes. 
Kansas  City.  Ft.  S.  dt  M.  R.  Co.  24  L.  R.  A. 
693,  61  Fed.  Rep.  605;  Freulay  v.  Siotix  City 
Rapid  Tramit  Co.  (Iowa)  26  L  R.  A.  246; 
Sears  v.  MarsJialltown  Street  R.  Co.  65  Iowa, 
742. 

Statutes  which  are  not  inconsistent  with  one 
another,  which  relate  lo  the  same  subject  mat- 
ter, are  in  pari  materia  and  should  be  consid- 
ered together  and  effect  given  to  them  all,  al- 
though they  contain  no  reference  to  one  apother 
and  were  passed  at  different  times. 

23  Am.  &  Eng.  Encyclop.  Law,  p.  311. 

In  construing  a  given  act  the  meaning  of 
words  or  terms  as  used  therein  may  be  gath- 
ered from  the  construction  of  other  acts  in 
pari  materia,  in  which  such  words  or  terms 
were  a^so  used. 

23  Am.  &  Eng.  Encyclop.  Law,  p.  816; 
Rtiche  V.  Smythe,  80  U.  S.  13  Wall.  162,  20  L. 
ed.56d. 

Where  two  acts  are  in  pari  materia,  a  word 
used  in  a  certain  sense  in  the  first  act  will  be 
presumed  to  have  been  used  in  the  same  sense 
in  the  subsequent  one,  unless  there  be  some- 
thing in  the  context  or  the  nature  of  things  that 
a  different  meaning  is  intended. 

County  Seat  of  Linn  County,  15  Kan.  879. 

In  order  to  understand  the  subject-matter, 
scope  and  object  of  an  enactment  of  the  legis- 
lature, the  interpreter  must  ascertain  what 
is  the  mischief  or  defect  for  which  the  prior 
law  had  not  provided. 

23  Am.  &  Eng.  Encyclop.  Law,  p.  836,  par. 
f;  Taylor  v.  Taylor,  10  Minn.  107;  Oreen  v. 
Graves,  1  Dougl.  (Mich.)  851;  People  v.  Col- 
nmbia  County  Suprs.  48  N.  Y.  130;  United 
States  y.  Union  Pac.  R  Co.  91  U.  8.  72,  23  L. 
«d.  224. 
-29  L.  R.  A. 


Messrs.  WiUrieh  A  Lambert  for  respon- 
dent. 

Buck,  «/.,  delivered  the  opinion  of  the 
court : 

The  material  and  difficult  question  for  us 
to  determine  is  whether  chapter  13  of  the 
General  Laws  of  1887,  in  regard  to  damages 
arising  by  reason  of  a  fellow  servant,  is  ap- 
plicable to  the  case  under  consideration. 
That  law  reads  as  follows :  "  Every  railroad 
corporation  owning  or  operating  a  railroad 
in  this  state  shall  be  liable  for  all  damages 
sustained  by  any  agent  or  servant  thereof  by 
reason  of  the  negligence  of  any  other  agent 
or  servant  thereof,  without  contributory  neg- 
ligence on  his  part,  when  8UL.tained  in  this 
state  ** 

The  defendant  is  the  St.  Paul  City  Railway 
Company,  and  in  the  complaint  it  is  de- 
scribed as  the  Seventh  Street  Cable  Line  in 
the  city  of  St.  Paul,  which  said  line  of  cable 
railway  Extends  from  Wabasha  street  east- 
ward to  a  point  on  Dayton's  bluff,  in  said 
city,  and  that  the  cars  and  grip- cars  running 
thereon  are  operated  by  means  of  a  cable, 
which  cable  runs  in  a  conduit  underneath  the 
tracks  of  the  car  line.  It  is  also  alleged  that 
the  plaintiff's  intestate  was  a  plasterer  by 
trade  and  employed  by  the  defendant  to  plas- 
ter the  inner  walls  of  the  conduit  through 
which  the  cable  runs,  and  that,  while  so  en- 
gaged, he  was  killed,  wholly  through  the 
negligence  of  the  defendant.  The  jury 
returned  a  verdict  in  favor  of  the  plaintiff  for 
the  sum  of  $2,500,  and  the  defendant  ap- 
pealed. The  defendant  is  a  street  railway 
corporation,  but  whether  it  is  included  in  the 
term  "railroad"  as  used  in  the  Law  of  1887 
is  a  debatable  question.  The  common  un- 
derstanding of  the  word  "railroad"  is  that  it 
is  a  graded  road  or  way  on  which  rails  of  iron 
or  steel  are  laid  for  the  wheels  of  the  cars  to 
run  upon,  carrying  heavy  loads  usually  pro- 
pelled by  steam.  Railroads,  in  a  rude  form, 
were  in  use  as  early  as  1676,  but  it  was  not 
until  1829  when  successful  experiments  in 
the  use  of  locomotives  were  made,  that  they 
first  began  to  be  extensively  constructed,  and 
it  is  only  within  recent  years  that  another 
class  of  railroads,  namely,  those^aid  down  in 
the  streets  of  towns  and  cities,  have  become 
very  numerous. 

Judge  Robertson,  in  Louisville  db  P.  R.  Co. 
V.  Louisville  City  R.  Co.  2  Duv.  175,  says: 
"A  railroad  is  for  the  use  of  the  universal 
public  in  the  transportation  of  all  persons, 
baggage  and  other  freight.  A  street  railway 
is  dedicated  for  the  more  limited  use  of  the 
local  public  for  the  more  transient  transpor- 
tation of  persons  only  within  the  limits  of 
the  city.  In  a  more  technical  sense,  there- 
fore, a  street  railway  is  not  a  railroad.  A 
•railroad*  and  a  'street  railroad'  or  way  are 
in  both  their  technical  and  popular  import 
as  distinct  and  different  things  as  a  road  and 
a  street  or  as  a  bridge  and  a  railroad  bridge, 
and  it  has  been  authoritatively  adjudged  that 
the  simple  term  "  bridge"  means  a  viSduct  in 
a  road  dedicated  to  the  common  use,  and  that 
the  qualified  phrase  'railroad  bridge'  means 
a  viaduct  constructed  for  the  use  of  railroad 
transportation. "  This  decision  was  made  in 
14 
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1865  and  involved  the  construction  to  be 
given  to  a  provision  in  a  railroad  charter 
which  provided  that  no  other  railroad  should 
be  constructed  between  two  named  points  in 
a  city,  the  court  holding  that  such  provision 
did  not  prohibit  the  construction  of  a  street 
railway  between  the  points  named. 

Perhaps  it  may  be  conceded  that,  tech- 
nically speaking,  the  term  "railroad"  would 
include  a  street  railway  so  far  as  its  road-bed 
'  is  made  of  iron  or  steel  rails  for  wheels  of 
cars  to  run  upon,  but  where  there  is  doubt 
about  the  true  meaning  of  the  word  or  term 
used  in  the  law,  the  legislative  intent  is  not 
to  be  determined  from  that  particular  expres- 
sion, but  from  the  general  legislation  upon 
the  same  subject-matter.  It  is  claimed  by  ap- 
pellant's counsel,  and  not  denied  by  the  coun- 
sel for  the  respondent,  and  such  we  believe 
the  fact  to  be,  that  on  February  24,  1887, 
when  the  general  law  of  that  year  was  passed, 
there  were  no  cable  or  electric  street  railways 
in  existence  in  this  state.  If  so,  ^vhat  was 
the  legislative  intent  in  usinff  the  word  "rail- 
road" in  the  Law  of  1887,  to  be  deduced  from 
the  whole  or  from  part  of  the  statute  taken 
together,  upon  the  subject  of  railroads? 

When  the  words  of  a  statute  tire  not  ex- 
plicit, the  intention  is  to  be  collected  from 
the  context,  from  the  occasion  and  necessity 
of  the  law,  from  the  mischief  felt  and  the  ob- 
ject and  remedy  in  view. 

Potter's  Dwarr.  Stat.   195,  note  IS. 

What  was  the  mischief  felt  which  resulted 
in  the  passage  of  this  law?  Was  it  a  danger 
known  or  one  unknown?  Was  it  a  danger 
then  felt  or  realized,  or  one  that  might  pos- 
sibly arise  in  the  future?  We  must  assume 
that  it  was  dealing  with  and  acting  upon 
existing  facts  within  its  knowledge. 

Of  course,  if  the  thing  was  so  entirely  free 
from  ambiguity  and  broad  enough  to  include 
unknown  things  which  might  sprins:  into  ex- 
istence in  the  future,  they  would  be  deemed 
to  come  within  and  be  subject  to  the  evident 
meaning  of  the  terms  used.  Following  this 
line  of  thought,  we  quote  the  case  of  Propri- 
etors of  Bridges  over  Rivers  Passaic  d-  ffacken- 
sack  V.  Hoboken  Land  dt  Imp.  Co.  68  U.  S.  1 
Wall.  116,  17  L.  ed.  571,  in  which  Mr.  Jus- 
tice Miller  uses  this  language :  "  It  does  not 
follow  that  when  a  newly  invented  or  dis- 
covered thing  is  called  by  some  familiar  word 
which  comes  nearest  to  expressing  the  new 
idea,  that  the  thing  so  styled  is  really  the 
thing  formerly  meant  by  the  familiar  word. 
The  track  on  which  the  steam  cars 
now  transport  the  traveler  or  his  property  is 
called  a  road,  sometimes,  perhaps  grenerally, 
a  railroad.  The  term  *road'  is  applied  to  it, 
no  doubt,  because,  in  some  sense,  it  is  used  for 
the  same  purpose  that  roads  had  been  used.  But 
nntil  the  thing  was  made  and  seen,  no  imagina- 
i'on.even  the  mostfertile, could  have  pictured 
it  from  any  previous  use  of  the  word  *  road. ' 
So  we  call  the  enclosure  in  which  passengers 
travel  on  a  railroad,  a  coach;  but  it  is  more 
like  a  house  than  a  coach,  and  is  less  like  a 
coach  than  are  several  other  vehicles  which  are 
rarely,  if  ever,  called  coaches.  It  does  not. 
therefore,  follow,  that  when  a  word  was  used 
in  a  statute  or  a  contract  seventy  years  since 
that  it  must  be  held  to  include  everything  to 
29  L.  R.  A. 


which  the  same  word  is  applied  at  the  present 
day." 

And  where  the  language  of  a  statute  is  in 
any  manner  obscure  or  of  doubtful  meaning, 
we  may  recur  to  the  history  of  the  time  when 
it  was  enacted  and  seek  in  that  history  for 
the  mischief  and  defect  which  the  statute  waa 
intending  to  remedy.  In. the  case  of  United 
States  V.  Union  Pae.  R.  Co.  91  U.  S.  72,  23  L. 
ed.  224,  the  court  said  :  "Courts, in  constru- 
ing statutes,  may,  with  propriety ,  recur  to  the 
history  of  the  times  when  it  was  passed  ;  and 
this  is  frequently  necessary  in  order  to  ascer- 
tain the  reason  as  well  as  the  meaning  of  the 
particular  provision  in  it. "  See  also  Smith 
V.  Toicnsend,  148  U.  S.  490.  37  L.  ed.  588 ; 
Aldridge  v.  Williams,  44  U.  S.  8  How.  24, 
11  L.  ed.  476 ;  Preston  v.  Brovoder,  14  U.  8.  1 
Wheat.  120,  4  L.  ed.  51. 

But  if  we  assume  that,  at  the  time  of  the 
passage  of  the  Law  of  1887.  the  history  of 
street- cars  was  generally  known  and  their 
use,  method  of  operation  and  dangers  there- 
from well  understood,  can  it  be  fairly  and 
reasonably  held  that  it  was  a  legislative  in- 
tent to  apply  the  term  "railroad"  to  street 
railways?  It  is  a  matter  of  common  knowl- 
edge that  street-cars  operated  by  cable  or 
electricity  are  more  readily  managed  than 
those  operated  by  steam,  where  long  passen- 
ger and  freight  trains,  with  their  weight  and 
momentum,  are  not  so  easily  controlled.  A 
street- car  is  generally  run  separately,  rarely^ 
with  more  than  two  or  three  coupled  to- 
gether, and  there  is  but  little  danger  of  col- 
lision. They  do  not  run  so  rapidly,  theiir 
movements  are  easily  and  quickly  checked, 
and  the  road-beds  are  constructed  upon  level 
or  graded  streets,  without  deep  cuts,  and  gen- 
erally lighted.  Nor  do  street  railways  carry 
freight.  The  greatest  railroad  hazard  and 
danger  of  personal  injury  to  railroad  em- 
ployes arise  from  operating  their  trains. 
There  is  no  such  danger  in  operating  street- 
railways,  whatever  may  be  the  motive  power, 
because  they  do  not  carry  freight.  Espec- 
iallv  is  the  danger  in  coupling  their  cars  en- 
tirely absent.  They  get  their  business  from 
the  street  usually,  in  populous  cities,  where- 
passenger  travel  is  the  only  business  carried 
on.  Street- cars  do  not  usually  run  beyond 
the  city  limits  and  none  beyond  the  state 
boundary.  The  words  in  the  Law  of  1887 
make  a  railroad  corporation  operating  the 
railroad  in  this  state  liable  for  damages 
"when  sustained  within  this  state."  They 
undoubtedly  aim  at  the  railroads  operated 
by  steam  where  their  lines  extended  beyond 
the  jurisdiction  of  the  state.  It  is  true  these- 
restrictive  words  would  include  railroads 
operated  by  steam  wholly  within  the  state, 
but  they  were  inserted  to  prevent  the  bring- 
ing of  suit  where  the  injury  was  sustain^ 
upon  railroads  out  of  this  state,  but  where 
the  lines  of  the  same  railroad  came  within 
the  boundary  of  our  own  state.  Hence  the 
words  "when  sustained  within  this  state" 
evidently  referred  to  railroads  operated 
by  locomotives,  and  it  was  such  railroads 
the  legislature  had  in  contemplation  when 
this  term  was  used.  Through  our  territorial 
and  state  legislation,  the  term  "railroad"  has 
acquired    a    definite    and    well -understood 
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meaDiDg,  and  it  has  never  been  understood 
to  include  street  railroads.  It  is  usually  ap- 
plied to  the  ordinary  steam  railroad  of  com- 
merce, and  when  there  has  been  legislation 
in  regard  to  street  railways  they  have  been 
so  designated. 

In  Elliott  on  Roads  and  Streets  it  is  said 
that  ''the  distinctive  and  essential  feature 
of  a  street  railway,  considered  in  relation 
to  other  roads,  is' that  it  is  a  railway  for 
the  transportation  of  passengers  and  not  of 
freight.  As  we  employ  the  term  and  desire 
it  to  be  understood,  it  excuses  the  idea  of 
the  carria^  Of  freight,  for  we  do  not  believe 
that  a  railroad  over  which  heavily  laden 
freight  trains  are  drawn  can  be  considered  a 
street  railway. "  We  consider  the  words  "  rail- 
road" and  "railway"  as  synonymous,  and 
that  they  are  generally  used  interchangeably, 
as  this  court  has  heretofore  decided  in  State 
V.  Brin,  80  Minn.  522. 

If,  in  the  future,  street  railways  shall 
be  used  for  carrying  freight,  as  they  un- 
doubtedly will  be,  with  alT  of  its  attendant 
hazards  and  dangers,  it  will  be  within  the 
province  and  discretion  of  the  legislature  to 
make  the  Law  of  1887  applicable  to  street 
railways,  or  if,  before  that  time,  it  considers 
the  application  of  that  law  to  the  present 
method  of  operating  street  railways  a  nec- 
essary, wise  and  Judicious  one,  it  can  do 
so  by  such  specific  and  definite  terms  that 
there  can  be  no  need  of  construction  or  in- 
terpretation. 

If  we  were  to  hold  that  the  term  "  railroad, " 
in  the  Law  of  1887,  applied  to  street  railways 
because  the  word  is  broad  enough  to  cover 
all  roads  constructed  of  iron  or  steel  rails  for 
wheels  of  cars  to  pass  upon,  we  see  no  reason 
why  it  should  not  be  so  construed  whenever 
found  in  the  other  legislation  of  this  state. 
This  would  require  street  railways  to  build 
depots  and  waiting  rooms  for  passengers, 
for  there  is  just  as  much  reason  to  make  the 
word  "railroad"  applicable  in  this  respect 
as  to  personal  injury  cases.  This  is  but  one 
of  the  very  many  instances  where,  by  the 
use  of  the  word  "railroad,"  the  company  is 
required  to  perform  certain  duties  to  which 
it  cannot  reasonably  be  said  that  the  meaning 
of  such  words  includes  street  railways.  To 
so  construe  in  such  instances  would  lead  to 
confusion  and  be  a  palpable  violation  of  the 
legislative  intent. 

The  respondent  claims  that  there  is  suffi- 
cient evidence  to  justify  the  finding  of  the 
jury  without  reference  to  the  Fellow  Servant 
Act  of  1887.  The  verdict  was  a  general  one, 
and  this  court  cannot  say  whether  the  jury 
based  its  finding  upon  the  ground  that  the 
death  of  Henry  Funk  was  caused  by  the  neg- 
ligence  of  a  fellow  servant  or  not.  It  may 
be  that  the  jury  founded  their  verdict  upon 
the  erroneous  instruction  of  the  court  that 
the  defendant  would  be  liable  for  the  negli- 
gence of  a  fellow  servant  under  the  Law  of 
1887. 

There  were  several  issues  tried,  and  where 
there  was  such  an  erroneous  instruction  in 
regard  to  a  vital  one.  It  cannot  be  disregarded 
by  this  court  upon  the  ground  that  possibly 
the  jury  might  have  founded  their  verdict 
npon  some  other  issue.  As  to  whether  the 
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defendant  was  guilty  of  negligence  in  op- 
erating its  railroads,  we  express  no  opinion. 
That  issue  can  be  determined  in  a  new  trial, 
which  must  be  granted,  by  reason  of  the  er- 
roneous ruling  of  the  court  below  upon  the 
question  we  have  discussed. 

The  order  appealed  from  i$  reversed. 

Mitchell.  J.  : 

In  concurring  in  the  foregoing  opinion, 
my  only  excuse  for  adding  anything  is  the 
importance  of  the  question  involved.  The 
question  is  wholly  one  of  legislative  intent. 
Did  the  legislature  intend  to  include  street 
railroads  within  the  provision  of  the  Act? 
In  its  original  literal  sense  the  word  "rail- 
road" means  a  road  with  rails  upon  it  upon 
which  wheels  of  carriages  or  vehicles  run. 
In  this  sense  it  would,  of  course,  include 
street  railroads.  But  according  to  the  com- 
mon, popular  usage,  the  word  "railroad," 
without  any  quali^ing  or  explanatory  pre- 
fix, is  generally  understood  as  referring  ex- 
clusively to  ordinary  commercial  railroads 
used  for  the  transportation  of  both  passengers 
and  freight,  and  whenever  street  railroads 
are  referred  to,  the  word  "  street"  is  prefixed. 
This  is  also  a  general  legislative  use  of  the 
words.  In  all  legislation  of  this  state  I  have 
found  no  Act  (unless  this  be  an  exception) 
in  which  the  word  "railroad"  or  "railway," 
standing  alone,  was  not  evidently  intended  to 
be  applied  exclusively  to  ordinary  commer- 
cial railroads.  Neither  have  I  found  an  Act 
(unless  this  be  an  exception)  which  has  refer- 
ence to  street  railroads  in  which  the  word 
"  street"  was  not  prefixed.  I  do  not  claim  that 
there  might  not  be  a  law  enacted  where  it 
would  be  evident,  from  its  subject-matter 
and  object,  that  the  word  "railroads"  was  in- 
tended to  include  street  railroads.  But,  in  my 
opinion,  this  is  clearly  not  such  a  case.  The 
occasion  for  enacting  this  law  was  the  pecu- 
liar risks  incident  to  the  operation  of  rail- 
roads, and  especially  those  resulting  from 
negligence  of  fellow  servants.  The  remedy 
sought  to  be  obtained  was  better  protection  to 
railroad  employes  from  those  peculiar  haz- 
ards. The  peculiar  conditions  which  we  con- 
sider to  require  peculiar  legislation  for  the 
protection  of  employes  engaged  in  the  opera- 
tion of  railroads  are  too  famil  far  to  require  rep  - 
eticion.  General  ly,  it  may  be  stated  that  the 
most  cogent  ones  were  the  high  rate  of  speed 
at  which  trains  were  run,  the  great  momen- 
tum acquired  by  long  and  heavy  trains  where 
an  accident  to  one  car  is  liable  to  wreck  the 
entire  train,  the  peculiar  dangers  incident 
to  the  operation  of  freight  trains,  that  the 
roads  are  often  built  upon  an  embankment 
or  trestle  where  an  accident  would  be  pe- 
culiarly dangerous,  the  danger  of  collisions 
owing  to  the  fact  that  numerous  trains  are 
operated  over  the  same  tracks,  the  vast  num- 
ber of  employes  of  diff^erent  grades  engaged 
in  different  lines  of  work,  many  of  whom  are 
necessarily  personally  unknown  to  the  others. 
The  mere  fact  that  steam  was  used  as  a 
motive  power  was  not,  in  itself,  either  the  oc- 
casion or  the  justification  for  the  enactment 
of  the  law  established  for  railroad  companies, 
and  subjecting  them  to  liability  for  the  neg- 
ligence of  its  servants.     If  one  of  these  com 
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panics  were  to  substitute  electricity  for  steam 
as  its  motive  power,  it  would  be  still  sub- 
ject to  the  provisions  of  the  Act.  In  the  case 
of  street  railroads,  whatever  be  the  motive 
power,  the  peculiar  conditions  above  referred 
to  either  do  not  exist  at  all  or,  at  most,  only 
in  a  very  modified  decree.  This  is  a  fact  of 
such  common  knowledge  that  it  need  not 
be  more  than  stated.  The  question  is  not 
whether  the  legislature  had  the  power  to 
place  street  railroads  in  the  same  class  with 
ordinary  commercial  railroads,  but  whether 
they  have,  in  fact,  done  so.  The  diflference 
in  conditions  affecting  the  risks  to  which 
employ^  are  exposed  is  sufficiently  sub- 
stantial to  authorize  the  legislature  to  make 
the  law  applicable  to  ordinary  commercial 
railroads  alone,  and  furnishes,  in  my  judg- 
ment, ample  reason  for  concluding  that  they 
so  intended,  and  that  they  used  the  word 
**  railroad"  in  its  ordinary  and  peculiar  sense, 
and  in  the  sense  in  which  they  themselves 
had  generally  used  it  in  other  statutes.  It 
may  be  said  that  in  the  case  of  some  other 
line  of  railroad  exceptionally  situated,  the 
conditions  involving  dangers  to  employes 
might  be  exactly  similar,  l)oth  in  kind  and 
degree,  to  those  existing  on  some  lines  of 
street  railway.  It  is  difficult  to  conceive  of 
such  a  case.  But  it  is  sufficient  answer  to 
the  suggestion  that  it  simply  shows  that  a 
classification  of  this  sort,  like  everything 
else  human,  cannot  be  wholly  perfect,  and 
that,  \o  a  case  which  is  marked  by  substantial 
characteristics  in  varying  degrees,  it  will 
often  happen  that  those  of  one  member  may 
scarcely  differ  at  all  from  those  of  some  mem- 
bers of  another  class.  But  the  line  must  be 
drawn :  and  if  the  difference  in  conditions 
generally  existing  between  ordinary  com- 
mercial railroads  and  street  railroads  is  sub- 
stantial, that  is  all  that  constitutional  rules 
require  as  a  basis  of  classification.  ^Neither 
can  I  see  any  middle  ground  between  exclud- 
ing all  street  railways  from  the  operation  of 
the  Act,  and  including  them,  that  would  be 
maintainable  on  principle  or  capable  of  con- 
venient practicable  application. 


CENTRAL  TRUST  CO.  of  New  York, 
Rtspt., 

V. 

John  J.  MORAN  etal.,  Appts. 
(56  Minn.  188.) 

*1.   Under  Cren.  I«aws  1868*  chap.  66, 

H  1-8  (Gen.  Stat.  1878,  chap.  84,  61  71-73)  a  raU- 
'  road,  with  its  rolling  stock  ,  and  personal  prop- 
erty properly  belonging  to  the  road  and  apper- 
taining thereto,  is  in  favor  of  mortgagees  under 
mortgagee  or  deeds  of  trust  executed  and  re- 

•Headnotes  by  Gilfiixan,  Ch,  J, 


Note.— In  respect  to  the  sale  of  railroad  prop- 
erty under  execution,  see  also  Stewart  v.  Wheeling 
&  L.  E.  R.  Co.  (Ohio)  antf,  p.  — ,  and  the  note  to 
Brady  v.  Johnson  (M«l.)  20  L.  R.  A.  737. 

As  to  the  power  of  equity  to  grant  mandatory 
injunctions,  see  note  to  Mounds ville  v.  Ohio  River 
R.  Co.  (W.  Va.)  20  L.  R.  A.  161. 
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corded  pursuant  to  those  sections,  one  property, 
the  different  items  of  which  cannot,  as  to  such 
mortgagees,  be  levied  on  separately.  The  rem- 
edy of  creditors,  in  such  a  case,  against  the  road, 
its  roUhDig  stock  and  appertaining  personal  prop- 
erty, must  be  agrainst  it  as  an  entirety,  and  not 
against  its  several  parts. 

8.  In  such  a  case  the  mortgagees  may 
have  i^Jtmctioii  to  restrain  a  levy  on  a  part 
of  the  property. 

8.  Courts  may*  in  proper  cases*  grant 
i^Jonctions  in  substance  mandatory;  that  is, 
requiring  some  act  to  be  done. 

4.  A  court  may,  under  Cron.  Stat.  1878* 
chap.  66*  title  11*  grant  in  a9  proper 
case,  a  temporary  i^Jonetion,  manda- 
tory in  substance:  but  it  ought  not  be  done,  ex- 
cept under  peculiar  circumstances,  and  where  it 
is  dear  the  plaintiff  will  have  a  final  decree,  and 
the  court  can  impose  such  conditions  that  the 
defendant  shall  sustain  no  detriment. 

6.  Execution  on  a  Judgment  of  the  state 
court  issued  and  was  loTled  by  the  sheriff. 
Afterwards,  the  Judgment  was  removed  by  writ 
of  error  to  the  Supreme  Court  of  the  United 
States,  and  a  stay  bond  was  executed.  Held,  that 
an  action,  the  purpose  of  which  is,  in  effect,  to 
vacate  the  levy,  does  not  interfere  with  the  Jur- 
isdiction of  the  Federal  court.^ 

{CoUins  and  Buch^  JJ.  diesetU.) 
(January  12,  1894.) 

APPEAL  by  defendants  from  an  order  of  the 
District  Court  for  Ramsey  County  award- 
ing an  injunction  to  restrain  the  enforcement 
of  a  judgment  recovered  against  the  Eastern 
Railway  Company,  on  whose  property  plain- 
tiff held  the  mortgage.     A  firmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  O.  W.  Baldwin  and  J.  M.  Mar- 
tin for  appellant. 

Messrs.  Young  &  Lightner  for  respond- 
ent. 

GilflUan,  Ch.  J.,  delivered  the  opinioa 
of  the  court: 

The  first  and  most  important  question  in 
the  case  is  whether,  as  against  the  mort- 
gagees in  a  railroad  mortjg^age  or  deed  of 
trust  covering  the  railroad,  its  rolling  stock, 
and  personal  property,  an  execution  can  be 
levied  on  an  item  of  the  rolling  stock,  say  a 
locomotive,  and  the  property  sold  to  satisfy 
the  execution.  In  the  absence  of  any  statute 
on  the  subject,  there  has  been  much  diversity 
of  decision,  some  courts  (notably,  the  Su- 
preme Court  of  the  United  States)  basing 
their  decisions  that  the  levy  cannot  be  made 
on  the  proposition  that  the  rolling  stock  is 
part  of  the  realty, — fixtures,  as  it  were; 
others,  of  which  Susgttehanna  Canal  Co,  v. 
BonJmm,  9  Watts  &  8.  27,  42  Am.  Dec.  815, 
is  an  instance,  arriving  at  the  same  result 
upon  considerations  of  public  policy,  because 
the  road  and  its  appurtenances  are  necessary 
to  the  exercise  of  the  franchises  granted  by 
the  state ;  and  others  holding  that  the  levy 
can  be  made,  the  same  as  upon  the  personal 
property  of  any  other  owner.  It  is  difficult 
to  conceive  of  rolling  stock,  which  one  day 
may  be  running  on  the  road  of  its  owner,  and 
the  next  on  some  other  road,  perhaps  hun- 
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dreds  of  miles  away,  as  real  estate  or  as 
fixtures,  though,  no  doubt,  the  legislature 
may  clothe  it  with  some  of  the  legal  attri- 
butes of  that  kind  of  property ;  and  while 
considerations  of  public  policy  may  be  at- 
tributed to  the  legislature,  as  a  reason  for 
its  acts,  we  do  not  think  they  would  justify 
a  court  in  applying  to  the  kind  of  property 
in  question  any  other  than  the  rules  applied 
to  other  property,  real  or  personal,  at  com- 
mon law.  We  shall  assume,  therefore,  that, 
but  for  the  statute,  the  rolling  stock  covered 
by  a  railroad  mortgage  might  be  levied  on 
as  other  mortgaged  personal  property  may 
be. 

The  statute  applicable  to  the  case  is  Gen. 
Laws,  1868,  chap.  56,  §|^  1-S ;  the  same  being 
sections  71-78.  chap.  34.  Gen.  Stat.  1878. 
The  first  section  authorizes  railroad  compan- 
ies to  mortgage  or  execute  deeds  of  trust  of 
the  whole  or  any  part  of  their  property  and 
franchises  to  secure  money  borrowed  by  them 
for  the  construction  and  equipment  of  their 
roads.  The  second  section  authorizes  to  be 
included  in  such  mortgages  or  deeds  of  trust 
property,  both  real  and  personal,  to  be  after- 
wards acquired.  The  last  section  has  a  more 
direct  bearing  on  the  question  involved,  and 
reads:  "Said  mortgages  or  deeds  of  trust 
shall  be  recorded  in  the  office  of  the  register 
of  deeds  of  each  countv  through  which  the 
road  mortgaged  or  deeded  may  run,  or  wher- 
ever it  may  bold  lands,  and  shall  be  notice 
to  all  the  world  of  the  rights  of  all  parties 
under  the  same ;  and  for  this  purpose  and  to 
secure  the  right  of  mortgagees  or  parties  un- 
der deeds  of  trust  so  executed  and  recorded, 
the  rolling  stock  and  personal  property  of 
the  company  properly  belonging  to  the  road 
and  appertaining  thereto,  shall  be  deemed  a 
part  of-  the  road,  and  said  mortgages  and 
deeds  so  recorded  shall  have  the  same  effect, 
both  as  to  notice  and  otherwise,  as  to  the 
personal,  as  to  the  real  estate,  covered  by 
them.  In  determining  the  effect  of  this  Act, 
it  is  proper  to  refer  to  the  facu,  for  they  are 
part  of  the  history  of  the  state,  that  it  was 
passed  in  the  infancy  of  railroad  construc- 
tion in  the  state,  when  it  was  the  state's 
public  policy  to  encourage  and  promote  such 
construction,  and  when  it  was  known — in- 
deed, was  as  certain  as  a  mathematical  dem- 
onstration— that  such  construction  could  be 
done  only  by  railroad  companies  borrowing 
money  for  the  purpose  on  mortgages  of  their 
roads  and  property.  These  considerations 
are  to  be  borne  in  mind  as  probable  reasons 
influencing  the  legislature  in  those  parts  of 
the  Act  apparently  intended  to  strengthen  the 
security  of  the  mortgages.  That  the  section 
above  quoted  means  something  more  than 
merely  to  provide  what  shall  be  notice  of 
the  mortgagee's  rights,  is  evident.  Had  that 
been  the  only  purpose,  the  section  would 
have  ended  at  the  semicolon.  The  remainder 
would  have  been  superfluous.  The  provision 
that  the  rolling  stock  and  personal  property 
properly  belonging  to  the  road,  and  apper- 
taining thereto,  shall  be  deemed  a  part  of 
the  rosid,  has  no  tendency  to  give  notice  of  the 
rij^hts  of  mortgagees ;  and  it  must  have  been 
inserted  for  the  purpose  specified  in  it,  to 
wit,  **to  secure  the  right  of  mortgagees  or 
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parties  interested  under  deeds  of  trust. "  How 
could  it  secure,  or  tend  to  secure,  their  rights, 
except  by  placing  that  property  on  a  differ- 
ent footing  from  other  personal  property  on 
which  there  is  a  chattel  mortgage?  If  that 
property  remains  just  as  though  that  provis- 
ion were  not  in  the  Act,  and  on  the  same  foot- 
ing with  personal  property  generally,  and 
subject  to  the  same  incidents  and  liabilities, 
then  the  provision  docs  not  add  anything  to 
the  security,  and  is  nugatory.  Assuming, 
as  we  have  done,  that  by  the  rule  of  the  com- 
mon law  the  movable  property  of  a  railroad 
company  is  like  the  personal  propertjr  of  any 
other  person,  and  that  any  piece  of  it  may, 
by  levy  and  sale,  be  separated  from  the  other 
property  of  the  company,  we  can  conceive  of 
no  other  purpose  of  a  provision  that  movable 
property  shall  "  be  deemed  a  part  of  the  road" 
but  to  change  that  rule,  and  to  make  the 
road,  with  its  rolling  stock  and  personal 
property  proper  and  necessary  for  its  opera- 
tion, one  property,  like  the  different  parts 
constituting  one  machine,  and  inseverable, 
so  far  as  the  rights  of  mortgagees  are  con- 
cerned. Giving  this  meaning  to  the  pro- 
vision, it  adds  to  the  mortgagees*  security. 
Giving  it  any  other,  it  does  not.  It  needs 
no  argument  to  show  that  the  mortgagees' 
security  would  be,  so  far  as  the  movable 
property  is  concerned,  precarious,  if  each 
item  of  it  is  liable  to  be  levied  on,  sold,  and 
separated  from  the  road  to  whioh  it  apper- 
tains. To  prevent  this  was  the  purpose  of 
the  clause  making  the  property  part  of  the 
road. 

The  diversity  in  decisions  we  have  referred 
to  turned  on  the  proposition  that  the  per- 
sonal property  is,  or  that  it  is  not,  part  of 
the  road ;  those  courts  which  hold  it  to  be 
part  of  the  road,  either  as  part  of  the  realty, 
or  as  fixtures  or  appendages,  all  agreeing 
that  it  cannot  be  separately  levied  on,  and 
only  those  holding  it  not  part  of  the  road 
deciding  that  it  may  be.  As  it  is  not  fo  be 
siipposed  that  the  legislature  intended,  in 
passing  the  Act  referred  to,  to  deny  adequate 
remedies  to  unsecured  creditors  of  railroad 
companies,  whose  property  is  under  mort- 
gage, we  would  hesitate  to  arrive  at  the 
above  construction  of  it,  even  though  appar- 
ently required  by  its  terms,  if  we  did  not 
see  that  with  that  construction  the  remedies 
of  such  creditors,  though  affected,  are  not 
really  impaired.  They'can  still  levy  their 
execution  on  any  real  estate  not  part  of  the 
road,  or  upon  any  personal  property  not  roll- 
ing stock,  nor  *^properly  belonging  to  the 
road  and  appertaining  thereto, "  that  is,  pro- 
perty not  properly  and  necessarily  used  in 
operating  the  road.  Their  remedy  against 
the  road,  and  what  properly  appertains  to  it, 
must,  as  to  the  mortgagees,  be  against  it  as 
an  entirety,  and  not  against  the  several  parts 
of  it.  If  their  executions  are  returned  un- 
satisfied, a  very  sharp  remedy  is  afforded  by 
Gen.  ^tat.,  1878.  chap.  76,  and  other  ade- 
quate remedies  are  readily  suggested.  That 
these  mortgagees  may  maintain  a  suit  for  an 
injunction  to  prevent  acts  tending  to  disperse 
the  property,  there  can  be  no  doubt.  They 
have  no  adequate  remedy  in  an  action  at  law. 
As  they  are  not  entitled  to  the  immediate 
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possession  of  the  property,  but  only  to  have 
It  kept  together,  they  cannot  maintain  re- 
plevin. To  put  them  to  an  action  for  dam- 
ages would  be  really  requiring  them  to  ac- 
cept, to  the  extent  of  the  damages  recovered, 
Sayment  of  the  mortgage  before  it  is  due. 
ut  a  mortgagee  may  always,  by  injunction, 
restrain  any  wrongful  acts,  the  effect  of 
which  will  be  to  impair  his  security.  The 
injunction  ordered  in  the  case  was  interlocu- 
tory, and  to  enjoin  the  defendants  (other  tlian 
the"  railway  company)  from  further  depriv- 
ing the  company  of  the  possession  or  use  of 
the  property,  or  from  interfering  with  the 
taking  possession  thereof  by  the  company. 
It  really  required  tlie  defendants  to  do  an 
affirmative  act,  to  wit,  allow  the  company 
to  retake  the  property  levied  on.  That  courts 
of  equity  may  issue  injunctions  in  effect 
mandatory  is  now  well  settled,  though  they 
have  been  chary  in  exercisinf(  the  power,  so 
much  so  as  to  usually  put  the  injunction  in 
the  prohibitory  form.  As  said  by  the  vice 
chancellor  in' Oreat  ^"arth  of  England,  C. 
d  ff.  Junction  /?.  Co.  v.  Vlarenre  R.  Co. 
1  Colly.  Ch.  Rep.  507,  on  a  motion  for 
an  interlocutory  injunction  :  "That  injunc- 
tions, in  substance  mandatory,  though  in 
form  merely  prohibitory,  have  been  ana  may 
be  granted"  by  the  courts,  is  clear.  This 
branch  of  its  jurisdiction  is  not  fit  to  be  ex- 
ercised without  particular  caution,  but  cer- 
tainly is  one  fit  and  necessary  under  certain 
circumstances. "  See  also.  Lane  v.  Newdigate, 
10  Ves.  Jr.  192;  Gvatrex  v.  Grmtrex,  1  De 
G.  &  S.  692;  Evitt  v.  Pnce,  1  Sim.  483; 
Broome  v.  New  York  db  K  J.  Teleph.  Co,  42 
N.  J.  Eq.  141 ;  Whiteman  v.  Fayette  Fuel- Gas 
Go.  139  Pa.  492.— all  cases  of' interlocutory 
injunctions,  mandatory  in  substance.  Where 
the  complaint  makes  a  case  for  a  final  injunc- 
tion, mandatory  in  substance,  we  do  not  sec 
why,  under  Gen.  Stat.,  1878,  chap.  66,  title 
11,  a  temporary  injunction,  similar  in  effect, 
may  not  issue,  if  the  continuance  of  the  state 
of  things  brought  about  by  the  defendant's 
alleged  wrongful  acts  will  produce  injury 
to  the  plaintiff.  The  administration  of  jus- 
tice would  be  defective,  if  the  court  could 
not,  in  a  proper  case,  restore  the  status  qxio 
pending  the  action.  The  power,  however, 
ought  not  to  be  exercised,  except  under  pecul- 
iar circumstances,  and  where  it  is  clear  the 
plaintiff  will  have  a  final  decree  for  a  man- 
datory injimction,  and  where  the  court  may 
impose  such  conditions  upon  the  issuance  of 
the  writ  as  that  the  defendant  shall  sustain 
no  detriment.  In  this  case,  the  circumstances 
were  such  as  to  justify  the  exercise  of  the 
power.  The  complaint,  no  allegation  of 
which  was  denied  on  the  motion,  shows  a 
right  to  a  final  decree,  and  the  court  required 
such  security  from  the  plaintiff  as  to  insure 
that  defendants  will  suffer  no  harm. 

There  is  nothing  in  the  point  that  the  court 
is  interfering  with  the  jurisdiction  of  the 
Supreme  Court  of  the  United  States.  The 
property  was  not  in  possession  of  its  officers, 
nor  held  under  its  process.  The  sheriff,  and 
the  writ  of  execution  issued  from  the  state 
court,  did  not  become  the  officer  and  writ  of 
the  supreme  court,  by  the  issuance  of  a  writ 
of  error  from  that  court,  with  a  stay  bond 
29  L.  R.  A. 


upon  the  judgment,  after  the  levy  by  the 
sheriff.  The  effect  of  the  stay  bond  was  to 
prevent  further  proceedings  to  enforce  the 
judgment. 

Order  affirmed, 

Collins  and  Buck,  JJ. ,  dissenting : 
We  dissent  from  that  part  of  the  foregoing 
opinion  in  which  it  is  held  that,  as  against 
the  mortgagees  in  a  railroad  mortgage  or  deed 
ot  trust  covering  the  railroad  rolling  stock 
and  personal  property,  an  execution  issued 
upon  a  judgment  against  the  company  can- 
not be  levied  upon  an  item  of  the  rolling 
stock,  say  a  locomotive,  and  the  interest  of 
the  debtor  therein  sold  to  satisfy  said  execu- 
tion. This  conclusion  of  a  majority  of  the 
court  is  squarely  and  exclusively  placed  upon 
a  construction  of  section  73,  chapter  34,  Gen. 
Stat.,  1878.  Said  section  was  originally  sec- 
tion 3,  chapter  56,  Gen.  Laws,  1868.  The 
sole  intent  and  purpose  of  the  chapter  last 
referred  to  were,  we  think,  clearly  indicated 
by  its  title,  which  was,  "An  Act  to  author- 
ize railroad  companies  to  execute  mortgages 
or  deeds  of  trust  and  to  provide  for  the  re- 
cording of  the  same."  The  first  section  au- 
thorized the  issuance  and  sale  of  bonds  to 
obtain  money  with  which  to  construct  and 
equip  the  roads,  and  the  execution  of  mort- 
gages or  deeds  of  trust  upon  the  property  or 
franchises  of  the  railroad  companies  to  secure 
said  bonds.  The  second  section  provided  that 
said  mortgages  or  deeds  might  include  and 
cover  not  only  the  present  property  of  the 
companies,  but  propertv,  both  real  and  per- 
sonal, afterwards  acquired.  The  difference 
of  opinion  now  existing  between  the  mem- 
bers of  this  court  grows  out  of  the  construc- 
tion to  be  placed  upon  section  3  (sec.  73), 
already  quoted  in  full  in  the  majority  opin- 
ion. The  first  part  of  this  section  provides 
that  these  mortgages  or  deeds  shall  be  re- 
corded in  the  office  of  the  register  of  deeds 
of  each  county  through  which  the  road  mort- 
iraged  or  deeaed  may  run,  or  in  which  it  has 
lands.  As  to  this  class  of  mortgages  or  deeds, 
this  part  of  the  section  was  simply  a  change 
from  an  existing  statute  (Gen.  Laws,  1867, 
chap.  58).  which  provided  for  the  recording 
of  railroad  mortgages  and  deeds  of  trust  in 
the  office  of  the  secretary  of  state.  It  fixed 
the  place  or  places  of  record  for  such  instru- 
ments in  the  offices  of  the  register  of  deeds 
of  the  several  counties  wherein  the  real  es- 
tate was  situated,  as  was  required  in  case 
1  real  property  was  mortgaged  or  deeded  by 
'  other  corporations  or  by  private  individuals. 
This  provision  was  followed  in  the  section 
by  this  language:  "And  for  this  purpose 
and  to  secure  the  rights  of  mortgagees  or 
parties  interested  under  deeds  of  trust,"  roll- 
ing stock  and  personal  property  of  the  com- 
pany properly  belonging  or  appertaining  to 
the  road  "  shal  1  be  deemed  a  part  of  the  road. " 
For  years  prior  to  the  enactment  of  this  stat- 
ute, and  at  that  time,  there  had  been,  and 
was,  much  difference  of  opinion  in  the  courts 
as  to  the  real  character  of  rolling  stock,  and 
whether,  when  the  rights  of  mortgagees  and 
trustees  were  involved,  it  should  l>e  regarded 
as  part  of  the  road, — some  courts  calling 
it  "fixtures,"*  and  others  "real  estate," — or 
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should  be  regarded  as  personal  property.  We 
do  not  see  that  any  part  of  chapter  56  covered 
that  open  question  until  the  language  now 
being  considered  was  used.  Had  it,  and  that 
-which  followed,  been  omitted,  we  are  quite 
sure  that  the  controversy  as  to  the  character 
^f  rolling  stock,  and  as  to  whether  a  mort- 
gage or  trust  deed  upon  the  same  should  be 
tiled  as  a  chattel  mortgage,  to  render  it  valid 
as  against  subsequent  mortgagees,  creditors, 
and  purchasers  in  good  faith7  might  easily 
have  arisen.  In  our  opinion,  this  or  similar 
language  was  essential,  and  was  simply  in- 
tended to  set  this  question  at  rest.  It  had 
the  effect  to  fix  the  character  of  rolling  stock 
and  other  personal  property  for  but  one  pur- 
pose,— that  indicated  by  the  title  of  the  Act. 
— for  the  purpose  of  recording  and  placing  a 
mortgage  or  trust  deed  thereon  upon  a  differ- 
ent footing  from  the  ordinary  chattel  mort- 
gage, with  respect  to  filing.  As  the  major- 
ity opinion  rests  upon  a  construction  of  that 
part  of  the  section  we  have  just  referred  to. 
-we  need  not  consider  the  concluding  para- 
graph of  the  section. 

We  observe  what  has  been  said  in  the  main 
opinion  concerning  the  precariousness  of  the 
mortgagees'  security,  if  each  item  of  the 
mortgaged  movable  property  were  liable  to 
he  levied  on,  sold,  and  separated  from  the 
road  to  which  it  appertains;  and  we  have 
also  noticed  what  has  been  suggested  as  the 
proper  course  or  remedy  for  a  creditor  to  pur- 
sue, in  case  an  execution  issued  upon  a  judg- 
ment against  a  railroad  company  is  returned 
unsatisfied.  After  many  years'  observation 
we  are  unable  to  recalTa  single  instance  in 
which  mortgagees  of  railway  property  have 
l)een  unable  to  take  care  of  themselves,  and 
to  adequately  protect  their  interests,  when- 
<ever  their  rights  were  jeopardized  or  their 
securities  impaired.  A  levy  and  sale  of  roll- 
ing stock,  although  resulting^,  probably,  in 
very  little  to  the  creditor,  might  be  annoy- 
ing to  the  mortgagee,  but  it  would  not  ren- 
der the  mortgage  lien  more  precarious  than 
would  a  levy  and  sale  of  a  common  farm 
wagon  on  which  there  was  a  mortgage.  It 
seems  to  us  that  this  point  is  fully  answered 
by  saying  that  a  sale  upon  execution  of  mort- 
gaged property  does  not  deprive  the  mortga- 
gee of  his  lien.  Such  sale  may  be  made  and 
is  always  subject  to  the  rights  of  a  mortga- 
gee.    Gen.  Laws,  1883,  chap.  60,  §  1. 


It  is  true,  as  urged  in  the  majority  opin- 
ion, that  the  judgment  creditor  of  a  corpora- 
tion may  have  a  remedy  in  case  an  execution 
in  his  favor  is  returned  unsatisfied,  under 
the  provisions  of  Gen.  Stat. ,  1878,  chap.  76, 
^  9.  He  may  sequestrate  its  property,  and 
have  a  receiver  appointed.  But  this  section 
applies  only  to  corporations  organized  under 
the  laws  of  this  state,  and  is,  at  best,  a  very 
cumbersome  and  protracted  proceeding.  It 
is  not  readily  available  to  the  ordinary  cred- 
itor. Other  remedies  may  be  suggested  as 
within  reach,  but  we  fear  they  will  be  found 
impracticable.  That  they  have  been  found 
insufficient  in  other  states  is  evidenced  by 
the  fact  that  in  the  year  1870  it  became  nec- 
essary, in  the  state  of  Illinois,  to  adopt  con- 
stitutional amendment  providing  "^that  roll- 
ing stock  and  all  movable  property  belonging 
to  railway  corporations  shall  be  considered 
personal  property  and  liable  to  execution  and 
sale  in  the  same  manner  as  personal  property 
of  individuals,  and  that  the  legislature  shall 
pass  no  laws  exempting  any  such  property 
from  execution  and  sale. "  This  same  provis- 
ion has  since  been  ingrafted  into  the  funda- 
mental law  of  the  states  of  Arkansas,  Mis- 
souri, Nebraska.  Texas  and  West  Virginia. 

In  conclusion,  we  say  that  a  statute,  the 
purpose  and  scope  of  which  are  so  clearly 
expressed  in  its  title  as  the  one  in  question, — 
being  merely  to  authorize  the  execution  of 
mortgages  and  deeds  of  trust,  and  to  provide 
for  the  record  thereof, — ought  not  to  be  con- 
strued, in  the  absence  of  apt  words,  so  as  to 
deprive  a  creditor  of  a  common- law  remedy 
to  collect  a  judgment.  The  result  here  is  that 
a  purpose  not  indicated  by  the  title  to  the 
Act,  and  wholly  foreign  to  that  title,  is  given 
to  it.  Had  the  legislature  itself,  in  express 
language,  made  the  exemption  now  read  into 
section  3  by  the  court,  the  title  would  have 
failed  to  express  the  subject  of  the  legisla- 
tion. Certainly,  there  is  nothing  in  it  to 
intimate  that  the  legislature  designed  to  pro- 
hibit a  seizure  and  sale  upon  execution  of  the 
interest  of  the  railroad  mortgagees  in  and  to 
rolling  stock  and  other  personalty,  nor  was 
it  so  claimed  by  respondent's  counsel,  when 
prescntinff  their  case. 

We  think  the  order  appealed  from  should 
be  reversed. 


SOUTH  CAROLINA  SUPREME  COURT. 


John  S.  FAIRLY.  Respt., 
v. 

WAPPOO  MILLS,  Appt. 

( S.C. ) 

!•  Evidence  of  custom  aJid  usa^e  is  not 
admissible  to  explain  or  vary  the  terms  ol  an 
express  contract  whether  written  or  verbal,  un- 
ambiguous in  Itfl  terms,  unless  to  show  the  mean- 

Note.— For  effect  of  failure  to  procure  a  license 
for  business  on  the  i^lidity  of  a  contract  made  in 
such  business.,  see  also  note  to  Buckley  v.  Hu  mason 
(MioD.)  16  L.  B.  A.  428. 
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\ng  of  certain  terms  used  in  the  contract  which 
have  by  well-established  custom  or  long  usaffe 
acquired  a  meaning:  different  from  that  which* 
they  primarily  bear. 

8»  Liability  for  brokerai^  upon  a  con- 
tract for  the  sale  of  a  certain  quantity  of  a 
commodity,  "seller  paying  brokerage  at  10  cents 
per  ton,"  cannot  be  reduced  by  proof  of  a  custom 
to  pay  brokeragre  only  on  the  amount  actually 
delivered. 

8.  The  ri^ht  of  a  broker  to  commissions 
on  a  contract,  the  siif  nature  of  which  he  has  pro- 
cured, is  not  affected  by  the  fact  that,  as  af?ent  for 
the  buyer,  he  subsequently  seeks  to  procure  from 
the  seller  some  modification  of  the  terms  of  sale. 
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4.  That  a  purchaser  was  not  able  to 
ftilflll  his  contract  so  as  to  entitle  the  broker 
to  commlsBions  on  the  sale,  is  not  shown  by  an  al- 
legration  that  an  extension  of  time  for  payment 
after  the  first  draft  was  due.  was  requested  be- 
cause the  purchaser  was  not  able  to  pay  it  *'at 
that  time." 

6.  The  burden  is  on  the  seller  to  show 
the  purchaser's  inability  to  carry  out  his 
contract  In  order  to  avoid  the  pajrment  of  the 
broker's  fees  where  he  accepted  him  without  any 
misrepresentation  or  suppression  of  knowledge 
by  the  broker  as  to  the  purchaser's  financial  abil- 
ity. 

6.  The  recovery  of  commissions  by  a 
broker  is  not  presented  by  failure  to  pro- 
cure a  license  under  an  ordinance  imposing  a 
penalty  for  such  failure  where  the  object  of  the 
ordinance  was  simply  to  enforce  payment  of  a 
tax. 

(May  30, 1805.) 

APPEAL  by  defeDdant  from  a  judgment  of 
the  Common  Pleas  Circuit  Court  for  Berk- 
eley County  in  favor  of  plaintiff  in  an  action 
brought  to  recover  commissions  upon  the  sale 
of  certain  fertilizer  which  plaintiff  had  sold  for 
defendant.    Affirmed, 

The  plaintiff  complaining  of  defendant  al- 
leges as  follows: 

^  First.  That  the  plaintiff  is  a  broker  in 
the  city  of  Charleston,  state  of  South  Caro- 
lina, carrying  on  a  brokerage  busiuess  in 
fertilizers,  phosphate  rock,  and  similar  pro- 
ducts, and  was  so  at  the  times  hereinafter 
mentioned,  and  that  the  defendant,  Wappoo 
Mills,  was,  at  the  times  hereinafter  men- 
tioned, and  now  is,  a  corporation  created  by 
and  under  the  laws  of  the  state  of  South 
Carolina,  and  having  its  principal  office  and 
place  of  buiness  in  the  county  of  Berkeley. 
Second.  That  the  plaintiff,  as  such  broker, 
sold  for  account  of  said  defendant,  on  June, 
5. 1890.  2, 000  tons  dissolved  bone  to  the  Caddo 
Fertilizer  Company,  the  brokerage  on  which, 
at  the  accustomed  rate  agreed  upon,  was $200, 
and  was  to  be  paid  b^  the  defendant.  That 
the  plaintiff  has  received  from  the  defendant 
$88  on  account  of  said  brokerage,  but  the 
balance  of  $132  is  still  due  and  unpaid,  al- 
though demanded  of  the  defendant.  All  of 
which  will  more  fully  appear  on  reference 
to  the  broker*8  memorandum  of  sale,  bill,  and 
account  heretofore  rendered  defendant,  and 
copies  of  which  are  hereto  annexed,  as  Exhib- 
its A,  B,  C,  and  made  part  of  this  complaint. 
Wherefore,  the  plaintiff  demands  judgment 
against  the  defendant  in  the  sum  of  $182  and 
costs. " 

Exhibit  A,  referred  to  in  the  complaint,  is 
as  follows:  "Charleston,  S.  C,  June  5th, 
1890.  Sold  for  account  of  Wappoo  Mills,  of 
Charleston,  S.  C,  to  the  Caddo  Fertilizer 
Co.,  of  Shreveport,  La.  (2,000)  two  thousand 
tons  dissolved  bone,  guaranteed  minimum 
analysis  (134)  thirteen  and  one-half  per  cen- 
tum available  phosphoric  acid,  in  bulk,  f. 
o.  b.  cars  here,  at  ($9.85)  nine  and  A^ 
dollars  per  ton  of  2,000  lbs.  Terms :  Sight 
draft  against  B/L.  Shipments :  Four  hun- 
dred tons  per  month  during  September,  Oc- 
tober, Novetnber  and  December,  1890,  and 
January,  1891.  Seller  paying  brokerage  at 
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10  cents  per  ton.  Accepted  (Fire,  storm,  and 
other  unforeseen  events  excepted).  Wappoo 
Mills,  C.  C.  Pinckney,  Jr.,  Preset.  Accept- 
ed.    Caddo  Fertilizer  Co." 

The  defendant,  the  Wappoo  Mil  is,  answer- 
ing the  complaint  herein,  for  a  first  defense, 
says:  "*  (1)  That  it  admits  the  allegations 
made  in  the  first  paragraph  of  the  complaint 
herein.  (2)  That  it  denies  each  and  every 
allegation  of  the  second  paragraph,  except 
as  is  specifically  admitted  in  this  paragraph. 
(3)  This  defendant  admits  that  the  contract 
of  sale  attached  to  the  complaint  as  Exhibit 
A,  and  made  a  part  thereof,  was  brought 
about  by  the  plaintiff ;  but  this  defendant  al- 
leges that  there  existed  at  the  date  thereof  a 
custom  in  this  business  to  pay  brokerage  or 
commission  only  on  the  amount  of  stuff  act- 
ually sold  and  delivered  under  such  contract. 

For  a  second  defense,  this  defendant  al- 
leges :  **  (1)  That  some  time  in  the  early  part 
of  the  year  1890  the  plaintiff,  representing 
the  Caddo  Fertilizer  Company,  offered  to  pur- 
chase from  the  defendant,  for  said  company, 
2,000  tons  of  dissolved  bone.  That  the  de- 
fendant agreed  to  sell  the  said  2,000  tons  dis- 
solved bone  to  the  Caddo  Fertilizer  Company 
upon  the  following  terms,  and  no  other,  that 
is  to  say,  for  the  price  of  $9.85  per  ton  of 
2,000  lbs.,  f.  o.  b.  cars,  Charleston;  terms, 
sight  draft  against  bill  of  lading ;  shipments, 
4()0  tons  per  month  during  September,  Oc- 
tober, November  and  December,  1890,  and 
January,  1891 ;  seller  paying  brokerage  at 
10c.  per  ton,  fire,  storm  and  other  unforeseen 
events  excepted.  (2)  That  about  the  time 
designated  for  the  first  shipment  of  400  tons^ 
of  dissolved  bone,  the  plaintiff,  still  repre- 
senting the  Caddo  Fertilizer  Company,  re- 
quested the  defendant  not  to  ship  the  said  4(X> 
tons,  which,  according  to  the  terms  of  sale, 
ought  to  have  been  shipped  at  that  time.  (3) 
That  about  the  time  designated  for  the  sec- 
ond shipment  of  400  tons  the  plaintiff,  still 
representing  the  Caddo  Fertilizer  Company, 
requested  the  defendant  not  to  ship  said  400 
tons,  which  ought  to  have  been  shipped  at 
that  time.  (4)  That  about  the  time  desig- 
nated for  the  third  shipment  of  400  tons,  viz. 
some  time  in  November,  1890,  the  plaintiff, 
still  representing  the  Caddo  Fertilizer  Com- 

Sany.  requested  the  defendant  to  ship  to  the 
addo  Fertilizer  Company  a  cargo  of  dis- 
solved bone,  by  vessel,  for  the  priw  of  $9.50^ 
per  ton  f.  o.  b.  vessel.  That  the  defendant 
shipped  by  vessel  684.21  tons  dissolved  bone 
to  said  company,  drawing  upon  them,  at  the 
request  of  the  plaintiff,  at  thirty  days,  for 
the  purchase  money  for  same.  (5)  That  when 
the  said  draft  became  due  and  payable  the 
plaintiff,  still  representing  the  Caddo  Fer- 
tilizer Company,  urged  the  defendant  to  re- 
new and  extend  the  said  draft  for  sixty  da^a 
longer,  for  the  reason  that  the  Caddo  Fertil- 
izer  Company  was  not  able  to  pay  the  first 
draft  at  that  time.  That  this  defendant, 
having  negotiated  said  first  draft,  was  com- 
pelled to  take  up  same,  and  accept  the  note 
of  the  Caddo  Fertilizer  Company,  payable  at 
sixty  days.  (6)  That  shortly  after  the  fail- 
ure of  the  Caddo  Fertilizer  Oompanv  to  pay 
the  said  first  draft  the  plaintiff,  still  repre- 
senting the  said  Caddo  Fertilizer  Company^ 
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requested  the  defendant  to  send  another  ship- 
ment of  dissolved  bone  to  said  company,  but 
this  defendant,  considering  the  said  agree- 
ment of  sale  broken,  by  reason  of  the  sev- 
eral breaches  hereinabove  mentioned,  refused 
to  make  the  desired  shipment.  (7)  This 
defendant  therefore  alleges  that  the  en- 
tire amount  of  dissolved  bone  sold  by  it  to 
the  Caddo  Fertilizer  Company,  as  above  set 
forth,  is  684.21  tons,  and  admits  that  the 
plaintiff  herein  became  entitled  to  a  broker- 
age thereon  of  $68.43.  But  this  defendant 
further  alleges  that,  of  this  brokerage,  the  sum 
of  sixty-eight  dollars  has  already  been  paid 
to  the  said  plaintiff,  at  his  request,  and  that 
there  remains  due  to  the  said  plaintiff  on  the 
said  transaction  the  sum  of  forty-three  cents, 
which  said  sum  of  forty- three  cents  this  de- 
fendant has  always  been  willing,  and  is  now 
willing,  to  pay. 

For  a  third  defense  to  the  alleged  cause  of 
action,  this  defendant  alleges :  "  (1)  That  in 
pursuance  of  the  power  in  them  vested  by  an 
Act  of  the  jfeneral  assembly  passed  Decem- 
ber 17,  1881,  and  entitled  *An  Actto  author- 
ize the  city  council  of  Charleston  to  impose 
a  license  tax  on  all  persons  engaged  in  any 
business,  trade  or  profession,  in  the  city  of 
Charleston,'  the  city  council  of  Charleston 
on  the  23d  day  of  December,  A.  D.  1889,  en- 
acted a  law  entitled  *An  ordinance  to  reg- 
ulate licenses  for  the  year  1890,'  requiring 
all  persons,  firms,  or  corporations  engaged 
in,  or  intending  to  engage  in,  an^  Tra^e, 
business  or  profession  therein  mentioned  to 
obtain,  before  January  20,  1890,  a  license 
therefor,  and  imposing  a  penalty  for  each 
offense  on  those  who  should  carry  on  such 
business,  trade  or  profession  without  first 
taking  out  the  required  license.  (2)  That 
the  plaintiff  herein,  the  said  John  8.  Fairly, 
failed  to  obtain,  during  the  year  1890,  the 
proper  license  prescribed  by  said  ordinance 
for  the  business  conducted  by  him." 

**  An  ordinance  to  regulate  licenses  for  the 
year  1890  provided : 

"Section  1.  That  every  person,  firm,  com- 
pany or  corporation  encaged  in,  or  intending 
to  engage  in,  any  trade,  business  or  profes- 
sion hereinafter  mentioned,  shall  obtain  on 
or  before  the  20th  day  of  January,  A.  D.  1890, 
a  license  therefor,  in  the  manner  hereinafter 
prescribed.  Every  person,  firm,  company  or 
corporation  commencing  business  after  the 
said  20th  day  of  January.  A.  D.  1890,  shall 
obtain  a  license  therefor  before  entering  upon 
such  trade,  business  or  profession. 

"Sec.  3.  If  any  person  or  persons  shall  ex- 
ercise or  carry  on  any  trade,  business  or  pro- 
fession, for  the  exercising,  carrying  on  or 
doini?  of  which  a  license  is  required  by  this 
ordinance,  without  takin^r  out  such  license 
as  in  that  behalf  required,  he,  she  or  they 
shall,  for  each  and  every  offense,  be  subject 
to  a  penalty  not  exceeding  $100,  as  may  be 
adjudged  by  the  recorder  or  court  trying  the 
case.  And  the  same  shall  be  entered  up  as  a 
iudgment  of  the  court,  and  execution  shall 
issue  against  the  property  of  the  defendants 
as  for  tlie  collection  of  other  taxes  and  pen- 
alties. ' 
29  L.  R.  A. 


♦*  Class  6. 

1.  Brokers,  pawn,  each $300  00 

2.  Brokers,  stock  and  other  personal  prop. 

erty  and  real  estate  at. private  sale, 

each 75  00 

3.  Brokers,  ship 50  00 

4.  Brokers,  street 50  00" 

Townsend,  P.  J.,  delivered  the  opinion 
of  the  lower  court  as  follows : 

"In  June,  1890,  John  8.  Fairly,  a  broker 
doing  business  in  Charleston,  8.  C,  sold  for 
Wappoo  Mills,  a  South  Carolina  corporation 
having  its  office  and  chief  place  of  business 
in  Berkeley  county,  2,000  tons  of  dissolved 
bone,  to  the  Caddo  Fertilizer  Company,  of 
Shreveport,  La.  The  copy  of  the  broker's 
contract,  made  a  part  of  the  complaint,  shows 
that  the  sale  was  *for  account  of  Wappoo 
Mills,'  and  that  the  'seller  paying  brokerage 
at  ten  cents  per  ton. '  Fairly  sent  in  his  bill 
for  $200  brokerage,  as  per  the  memorandum 
of  sale,  but  the  defendant  would  pay  only 
$68,  disputing  the  balance.  The  plaintiff 
then  sued  for  the  balance,  $182,  and  to  the 
complaint  the  defendant  filed  a  lengthy  an- 
swer. Plaintiff's  counsel  gave  written  notice 
that  on  the  trial  they  7\rould  move  to  strike 
out  the  respective  defenses  (first,  second  and 
third)  of  the  answer,  on  the  ^ound  that  they 
did  not  constitute  grounds  of  defense  or  coun- 
terclaim ;  and  that  they  would  ask  for  judg- 
ment by  default  if  all  the  defenses  were  so 
stricken  out.  Code.  ^  174 :  Mobley  v.  Cureton, 
6  8.  C.  N.  3-  69.  The  demurrer  came  on  to 
be  heard  at  the  trial ;  and  the  simple  ques- 
tion is,  admitting  the  truth  of  all  the  facta 
set  out  in  the  answer,  do  thev  constitute 
any  valid  defense  or  counterclaim  to  the 
plaintiff's  claim  for  brokerage?  No  coun- 
terclaim is  set  up,  so  that  we  are  only  to 
deal  with  defenses.  Three  defenses  are  set 
up.  The  answer  admits  that  the  broker  made 
the  contract  sued  on,  but  states  that— First, 
there  is  a  custom  in  the  fertilizer  trade  by 
which  brokerage  is  only  allowed  on  such 
stuff  as  is  actually  delivered  on  the  contract ; 
second,  that  only  680  tons  were  delivered,  as 
the  terms  of  the  contract  were  subsequently 
modified  by  the  parties ;  and,  thirdly.  Fairly 
had  no  license,  as  required  by  the  license 
ordinance  of  the  city  of  Charleston,  for  the 
year  1890,  and  therefore  the  contract  he  made 
.was  unlawful,  illegal  and  void,  and  he 
could  not  sue  for  and  recover  his  brokerage 
for  making  it.  If  the  making  of  the  original 
contract  is  admitted,  as  it  is  in  the  answer, 
then  none  of  these  defenses  are  good,  even  if 
they  are  all  true. 

"First.  As  to  the  license,  which  seems  the 
most  serious  question.  It  is  admitted  that, 
if  the  law  requiring  a  license  or  other  regu- 
lation of  this  character  actually  and  in  terma 
declares  that  the  act  or  calling  is  unlawful 
unless  and  until  the  license  or  requirement 
is  complied  with,  then  the  act  or  calling  is^ 
prohibited,  and  a  contract  made  under  it  can- 
not be  sued  on.  If,  however,  there  is  no  ex- 
press and  specific  prohibition,  then  it  is  nec- 
essary to  construe  the  act  or  ordinance,  and 
see  if  the  intent  is  to  prohibit.  2  Benjamin, 
Sales,  526;  IJarrts  v.  Runnels,  53  U.  8.  12^ 
How.  84,  13  L.  ed.   903 ;  12  Am.   &   Eng. 
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Encyclop.  Law  p.  51^.  Now,  one  of  the 
leading  caoons  of  construction  in  cases  of 
this  sort  is  the  test  whether  or  not  the  license 
or  exaction  is  a  police  regulation,  or  *a  tax 
assessment  for  the  security  and  collection  of 
the  revenue. '  If  tlie  former,  the  calling  itself 
is  invalid,  unless  the  requirement  is  com- 
plied with  ;  but,  if  it  is  a  'tax  for  revenue,' 
then  the  act  done  is  valid.  The  law  does  not 
operate  on  the  business  or  calling,  and  affect 
that,  but  on  the  person,  and  punishes  him 
with  penalty  or  otherwise.  McConndl  v. 
Kitchens,  20  8.  C.  436,  47  Am.  Rep.  845 ;  2 
Benjamin,  Sales,  825;  Harris  v.  Runnels, 
siipra;  Information  v.  Jager,  29  S.  C.  445, 
Under  such  license  and  tax  laws  for  'reve- 
nue, '  in  cases  almost  identical  with  the  pres- 
ent, the  contract  has  been  held  valid,  and 
the  parties  entitled  to  enforce  it,  and  the 
agent  to  demand  compensation  for  making 
it.  Ajnes  V.  Oilman,  10  Met.  343;  Lanied 
V.  Andrews,  lOB  Mass.  436,  8  Am.  Rep.  346 ; 
Mandlebaum  v.  Oregomch,  17  Xev.  87,  45 
Am.  Rep.  433,  and  cases  last  cited  above. 
If  these  be  the  laws  of  construction,  then 
what  is  the  character  of  the  Charleston  Li- 
cense Ordinance  of  1890?  It  is  not  pretended 
that  it  contains  any  provision  that  business 
conducted  without  license  shall  be  illegal 
and  unlawful  until  and  unless  a  license  is 
obtained,  and,  as  a  matter  of  fact,  it  contains 
no  such  provision.  But  the  defendant  con- 
tends it  should  be  so  construed.  Now,  the 
Ordinance  of  1890  is  stated  in  the  answer  to 
have  been  passed  in  pursuance  of  a  power 
vested  in  the  city  of  Charleston,  by  the  Act 
of  the  general  assembly  passed  December  17, 
1881,  entitled  *An  Act  to  authorize  the  city 
council  of  Charleston  to  impose  a  license  tax 
on  all  persons  engaged  in  any  business,  trade 
or  profession  in  the  city  of  Charleston. '  17 
Stat,  at  L.  582.  The  ordinance  obtains  its 
authority  from,  and  is  limited  in  its  scope 
and  intention  by,  the  Act.  Without  the  Act, 
or  beyond  the  scope  of  the  Act,  the  ordinance 
is  void.  Charleston  v.  Oliver,  16  S.  C.  53. 
Now,  does  til  is  Act  and  ordinance  intend  to 
prohibit  the  business  or  calling,  or  is  it  aii 
Act  and  ordinance  for  'raising  a  city  reven- 
ue?* We  are  left  in  no  doubt  as  to  this.  In  a 
whole  series  of  cases  affecting  this  very  ques- 
tion and  ordinance,  and  others  similar  to  it,, 
the  courts  of  South  Carolina  have  held,  after 
argument,  on  argument,  that  this  was  a  tax 
for  the  purpose  of  raising  revenue.  State  v. 
Hayne,  4  8.  C.  N.  S.  403 ;  State  v.  Golmnbia, 
6  S.  C.  N.  8.  1 :  Charleston  v.  Oliver,  16  S. 
C.  50 ;  Information  v.  Olimr,  21  S.  C.  325 ; 
Information  v.  Jager,  29  S.  C.  444.  If,  then, 
this  be  the  construction  placed  on  the  or- 
dinance by  the  highest  court  of  the  state,  and 
it  is  a  'revenue  tax,  *  the  case  comes  distinctly 
under  the  principle  of  construction  already 
pointed  out,  and  the  business  is  not  unlawful 
wi  thout  the  1  icense.  The  defendant  contended 
that,  as  there  was  a  recurring  penalty  in  the 
ordinance,  this  showed  the  calling  was  pro- 
hibited. This,  of  course,  is  also  another  test 
adopted  to  ascertain  the  meaning  of  the  ordi- 
nance. But  this  yields  to  the  other  rule,  as 
to  the  'revenue*  character  of  the  act  and  or- 
dinance, so  often  declared  by  the  supreme 
court,  and  need  not  be  considered.  But  one 
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clause  of  the  ordinance  itself  is  conclusive 
of  this  question.  The  defendant  contends 
that  the  intention  of  tne  ordinance  is  as  if  it 
read,  'it  shall  be  unlawful  to  engage  in  busi- 
ness unless  and  until  a  license  is  obtained.' 
Now,  the  ordinance  grants  a  license  for  the 
year  1890.  The  license  for  1889  expired  De- 
cember 31st,  1889.  Section  1  provides  that 
'all  engaged  in  business  .  .  .  shall  obtain 
a  license  on  or  before  the  20lh  January,  1890. ' 
They  are  allowed  until  January  2dth  to  do 
so.  But,  if  the  construction  of  the  defendant 
be  adopted,  then  all  the  business  transactions 
in  Charleston  between  January  1,  1890,  and 
January  20,  1890,  were  unlawful  and  illegal 
and  void,  for  the  granting  of  a  license  after- 
wards could  not  cure  them.  This  construc- 
tion courts  could  not  adopt.  The  plain  mean- 
ing of  the  ordinance  is  otherwise.  It  says 
parties  can  do  business  lawfully,  but  they 
must  pay  taxes  for  revenue.  This  tax  can  be 
paid  any  time  by  January  20th,  but  then, 
after  that,  penalties  will  be  laid  on  those 
parties,  personally,  who  do  not  pay  the 
tax.  In  addition  to  this,  an  examination  of 
the  contract  and  pleadings  shows  the  seller, 
the  Wappoo  Mills,  residing  in  Berkeley 
county,  and  the  buyer,  the  Caddo  Fertilizer 
Company,  in  Louisiana.  The  contract  can- 
not be  held  a  Charleston  contract  because  a 
Charleston  broker  made  it.  It  is,  therefore, 
not  affected  by  the  Charleston  ordinance,  and 
is  valid,  and  the  broker  could  sue  for  his 
services.  In  discussing  this  license  matter, 
it  should  also  be  remembered  that  the  direct 
question  here  is  not  between  the  taxing  power 
and  the  citizen,  but  between  a  broker  and  a 
customer  who  would  avoid  the  payment  for 
services  by  pleading  the  license  ordinances 
of  a  city  not  partv  to  the  suit.  The  words 
of  ChieJ  Justice  Shaw  in  Am£s  v.  Oilman, 
10  Met.  243,  are  singularly  apposite  here : 
•Whatever  other  disabilities  a  person  may 
incur,  who  attempts  to  practice  law  irre- 
gularly, ...  we  think  he  does  not  so 
violate  any  express  provision  of  statute  as  to 
enable  one  who  has  employed  him,  and  had 
the  benefit  of  his  services,  to  refuse  paying 
him  a  reasonable  compensation.  * 

**  The  other  questions,  of  custom  and  change 
of  contract,  require  much  less  discussion.  So 
far  as  the  custom  is  concerned,  the  rule  of 
law  is  that  where  there  is  a  written  contract, 
unambiguous  in  its  terms,  custom  and  usage 
cannot  vary  it.  Clarke's  Browne.  Usages  & 
Customs,  163,  164,  169 ;  Edwards,  Brokers  & 
Factors,  p.  149.  Usage  cannot  control  the  clear 
and  unequivocal  stipulations  of  a  contract, 
but  will  be  controlled  by  them.  Clarke's 
Browne,  Usages  &  Customs,  164  ;  Olobe  Mill. 
Co.  V.  Minneapolis  Elevator  Co.  44  Minn.  153. 
Now,  the  parties  here  bound  themselves  by  a 
plain,  written  contract,  in  which  the  plain- 
tiff, as  broker,  sold  'for  account  of  the  Wap- 
poo Mills'  2,000  tons  of  dissolved  bone,  for 
which  his  compensation  is  to  be,  in  the  lan- 
guage of  the  contract,  'seller  paying  broker- 
age at  10  cents  per  ton. '  This  is  clear  and 
unambiguous,  and  no  custom  could  vary  it, 
and  no  evidence  as  to  such  custom  allowed 
to  control  it.  The  plain  tiff  cites  cases  directly 
in  point,  in  which  the  very  question  is  con- 
sidered, and  the  custom  not  allowed  to  chan)^ 
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the  contract  and  rule  of  law :  Mordeeai  v. 
Jacobi,  VZ  Rich.  L.  548 ;  Bmcer  v.  Jones^  8 
Bing.  65;  Ware  v.  Hayward  Rubber  Go.  3 
Allen,  85;  Uiggim  v.  Moore,  34  N.  Y.  425; 
Paulsen  v.  Dallett,  2  Daly,  40 ;  Cook  v.  Fieke, 
13  Gray,  493.  Even  if  there  was  a  custom, 
the  parties  gave  the  strongest  evidence  of  de- 
parting from  it  by  a  contract  in  writing  di- 
rectly in  the  teeth  of  it,  by  its  very  terms. 

**lhe  last  defense  is  that  the  principals 
afterwards  varied  the  contract,  and,  finally, 
that  the  defendant  declined  to  ship  the  entire 
2,000  tons  to  the  Caddo  Company,  for  some 
reasons  set  out  in  the  answer,  and  that  the 
broker  acted  for  the  Caddo  Company  when 
the  changes  were  made.  An  inspection  of 
the  pleading  will  show  that  the  changes  were 
the  act  and  agreement  of  the  principals  them- 
selves, and  to  suit  their  mutual  convenience. 
The  changes  referred  to  were  shipping  by 
boat  instead  of  cars,  and  a  slight  change  of 
price  to  meet  this  variance,  and  some  modi- 
fication as  to  the  time  of  shipment  and  mode 
of  payment.  But  the  principals  agreed  to 
this  themselves,  and  the  contract,  in  the  two 
particulars  affecting  the  broker,  is  not  pre- 
tended to  have  been  altered.  The  number  of 
tons  bought  and  sold  was  still  2,000  and  the 
seller  was  still  to  pay  the  broker  10  cents  per 
ton.  None  of  the  changes,  therefore,  affected 
him.  It  was  also  contended  that  the  Caddo 
-Company  did  not  pay  one  draft  at  maturity, 
but  arranged  an  extension  with  the  seller, 
and  therefore  it  was  argued  that  the  Caddo 
-Company  could  not  complete  the  contract. 
The  pleading  does  not  show  that  they  could 
not  complete  it.  A.nd,  even  if  it  did,  the 
broker  is  not  responsible  for  that.  Cases 
were  cited  to  show  that  the  broker  must  bring 
a  customer  not  only  willing,  but  able,  to 
•complete  the  contract.  But  this  rule  refers 
only  to  real  estate,  where  specific  perform- 
ance is  the  remedy,  and  not  uniformly  held, — 
even  as  to  real  estate,  the  courts  being  di- 
vided. But  as  to  personal  property,  where 
the  breach  of  the  contract  sounds  in  damages, 
it  has  never  been  followed.  There  is,  there- 
fore, nothing  in  subsequent  changes  which  is 
^hown  could  have  affected  the  broker's  com- 
pensation. But  with  all  the  subsequent 
modifications  and  non- performance  or  other- 
wise, the  broker  has  nothing  to  do  at  all,  in 
the  absence  of  fraud  and  bad  faith  on  his 
part.  And  this  is  nowhere  alleged.  What 
sre  the  duties  and  business  of  a  broker,  and 
the  law  as  to  it?  *A  broker  for  sale  is  a 
mere  negotiator  or  middleman  between  thp 
seller  and  purchaser.  2  Am.  «&  Eng.  En- 
cyclop.  Law,  p.  571 ;  Riggins  v.  Moore,  34  N. 
Y.  424 ;  VinUyfi  v.  Baldwin,  82  Ind.  102,  45 
Am.  Rep.  448.  His  duty  is  ended,  when  he 
brings  the  parties  together,  and  furnishes  a 
purchaser.  He  is  then  entitled  to  his  com- 
missions, whether  the  property  is  actually 
delivered  and  the  money  paid,  or  not.  Ed- 
wards, Brokers  &  Factors,  p.  148:  Higgins 
V.  Moore,  34  N.  Y.  424  ;  note  to  Walker  v.  Os- 
good, 93  Am.  Dec.  177 ;  2  Am.  &  Eng.  En- 
-cyclop.  Law,  p.  578,  and  ^wteg  and  cases. 
Where  he  effects  a  contract,  binding  on  both 
parties,  and  which  may  be  enforced,  his  brok- 
-erage  is  earned,  even  if  the  contract  be  not 
<jarried  out.  This  is  no  concern  of  his.  See 
59  L.  R.  A. 


authorities  cited  above ;  2  Am.  &  En^.  En- 
cyclop.  Law,  pp.  580,  581.  This  law  is  rec- 
ognized in  every  court,  including  the  United 
States  Supreme  Court.  In  2  Am.  &  Eng. 
EncYclop.  Law,  p.  580,  and  cases,  it  is  Sum- 
marized thus:  *  Where  a  broker  has  bound 
the  parties  by  authorized  contract,  any  ina- 
bility or  refusal  of  the  principal  to  fulfill 
the  contract  he  had  authorized  should  not  af- 
fect the  agent's  right  to  compensation. '  Cites 
/Ant  V.  jRUer,  53  Ind.  294,  21  Am.  Rep.  192, 
and  numerous  other  cases.  Among  all  these 
cases  agreeing  on  this  subject,  th«  following 
are  directly  In  point,  and  control  the  present 
discussion  :  Low  v.  Miller,  supra;  Vinton  v. 
Baldmn,  82  Ind.  102,  45  Am.  Rep.  447 ;  Cook 
V.  Fi%ke,  12  Gray,  493 ;  Paulsen  v.  DaUett,  2 
Daly,  40. 

The  plaintiff  brought  the  parties  together 
by  a  valid  contract.  He  did  his  whole  duty, 
and,  in  the  absence  of  fraud  or  improper  con- 
duct, earned  his  brokerage.  Whether  the  sel- 
ler and  buyer  afterwards  changed  the  contract 
in  some  particulars,  or  whether  one  of  them — 
the  defendant  in  this  case— saw  fit  to  decline 
to  complete  the  same,  for  reasons  stated  in 
his  answer,  is  no  concern  of  the  broker.  He 
made  the  contract  his  principals  wanted,  and 
for  which  the  defendant  agreed  to  pay,  and 
should  have  his  compensation.  Thus,  care- 
fully considered,  the  answer,  even  if  admit- 
ted to  be  true,  really  shows  no  valid  defense 
nor  counterclaim  to  the  plaintiff's  suit.  All 
of  its  three  defenses  are  without  merit  on 
their  face,  and  should  therefore  be  stricken 
out.  This  being  so.  the  plaintiff  should  be 
allowed  to  have  judgment  by  default  for  his 
claim,  to  wit, — one  hundred  and  thirty- two 
dollars  and  costs." 

Defendant  appealed  on  the  following 
grounds:  "First.  Because  the  presiding 
judge  erred  in  holding  that  the  answer  of  the 
defendant  contained  no  defense  to  the  action. 
Second.  Because  the  presiding  judge  erred 
in  striking  out  the  first  defense  contained  in 
the  said  answer,  and  in  holding  that  no  cus- 
tom can  vary  the  contract  set  out  in  the  com- 
plaint herein,  and  that  no  evidence  as  to  a 
custom  which  would  vary  the  said  con- 
tract can  be  allowed  to  control  the  contract. 
Third.  Because  the  presiding  judge  erred  in 
striking  out  so  much  of  the  second  defense  set 
out  in  the  answer  as  alleges  that  the  plaintiff 
himself  proposed  and  brought  about  changes 
in  the  original  contract  which  resulted  in  a 
reduction  of  the  amount  of  material  sold  by 
the  plaintiff,  and  that  he  further  erred  in  con- 
struing said  defense  to  allege  that  the  said 
changes  were  the  acts  and  agreements  of  the 
principals  themselves,  and  that  they  did  not 
affect  the  plaintiff.  Fourth.  Because  the 
presiding  judge  erred  in  striking  out  so  much 
of  the  second  defense  of  the  answer  as  alleges 
that  the  party  for  whom  the  plaintiff  pur- 
chased was  not  able  to  pay  for  the  material 
I  according  to  the  terms  agreed  upon.  Fifth. 
I  Because  the  presiding  judge  erred  in  holding 
that  the  rule  which  requires  a  broker  to  pro- 
i  duce  a  customer  able,  as  well  as  willing,  to 
j  complete  the  contract,  in  order  to  entitle  him 
to  commissions,  applies  only  to  contracts  for 
I  the  sale  of  real  estate,  and  does  not  apply  to 
!  contracts  for  the  sale  of  personal  property. 
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Sixth.  Because  the  presiding  judge  erred  in 
striking  out  from  the  answer  the  third  de- 
fense therein  set  forth,  and  in  not  holding 
that  the  plaintiff  could  not  recover  commis- 
sions in  this  action,  in  consequence  of  his 
failure  to  take  out  his  license  to  carry  on  his 
business  as  required  by  an  ordinance  of 
the  city  of  Charleston,  S.  C,  entitled  *An 
ordinance  to  regulate  licenses  for  the  year 
1890. '  Seventh.  Because  the  presiding  judge 
erred  in  holding  that,  under  the  said  license 
ordinance,  it  was  not  unlawful  for  the  plain- 
tiff to  carry  on  his  business  without  first  ob- 
taining a  license  under  said  ordinance. 
Eighth.  Because  the  presiding  judge  erred 
in  construing  the  contract  set  out  in  the  com- 
plaint as  not  made  in  the  city  of  Charleston, 
and  therefore  not  affected  by  the  said  license 
ordinance,  when  it  is  plainly  alleged  in  the 
pleadings  that  the  said  contract  was  made  in 
the  said  city -of  Charleston." 

Messrs.  Ficken  Sk  Huf^hes  for  appellant. 

Messrs,  Smjrthe  St  Lee*  for  respondent: 

Usage  and  custom  are  never  permitted  to 
give  the  lie,  as  it  were,  to  the  plain,  deliberate, 
and  written  contract  of  the  parties  themselves, 
nor  could  testimony  be  admitted  to  prove  this. 

Clarke's  Browne,  Usages  ifc  Customs,  163, 
164,  169;  Edwards,  Brokers  &  Factors,  p.  149; 
GM>e  Mill,  Co.  v.  Minneapolis  Elevator  Co. 
44  Minn.  153;  Bowery.  Jones,  8  Bing.  65;  Cook 
V.  Fiske,  12  Gray,  498;  Paulsen  v.  Dallett,  2 
Daly,  41;  Biggins  v.  Moore,  34  N.  Y.  422; 
Ware  v.  Hayward  Rubber  Co.  3  Allen,  86. 

The  broker  was  not  responsible  for  the  abil- 
ity of  the  party  to  complete. 

Ijm  v.  Miiler,  58  Ind.  294,  21  Am.  Rep.  192; 
Vinton  v.  Baldwin,  88  Ind.  104,  45  Am.  Rep. 
448. 

With  the  amount  delivered,  change  of  terms 
and  ability  of  purchaser  to  comply,  the  broker 
has  nothing  to  do. 

2  Am.  &  Eng.  Encyclop.  Law,  pp.  571, 578, 
580,  581;  Edwiarda,  Brokers  &  Factors,  p.  148; 
Lote  v.  Miller,  Vinton  v.  Baldwin,  Cook  v. 
Fiske,  Higgins  v.  Moore,  Ware  v.  Hayward 
Rubber  Co.  and  Paulsen  v.  Dallett,  supi'a. 

If  the  license  under  the  ordinance  is  a  **tax 
assessment  for  the  security  and  collection  of 
the  revenue,"  then  the  carrying  on  of  the  call- 
ing without  the  license  is  not  unlawful.  The 
law  operates  on  the  person,  not  on  the  business. 

2  Benjamin,  Sales,  §  825;  Harris y.  Runnels, 
58  U.  S.  12  How.  84.  13  L.  ed.  903:  McConnell 
V.  Kitchens,  20  S.  C.  436,  47  Am.  Rep.  845; 
iT^ormation  v.  Jager,  29  S.  C.  445;  18  Am.  & 
Eng.  Encyclop.  Law,  p.  516. 

The  license  law  has  been  held  to  be  for  "rev- 
enue" and  the  contract  without  license  valid, 
and  the  agent  entitled  to  compensation  for 
making  it. 

Ames  V.  Oilman,  10  Met.  248;  Lamed y.  An- 
drews, 106  Mass.  436,  8  Am.  Rep.  346;  Mand- 
lebaum  v.  Oreg&vich,  17  Nev.  87,  45  Am.  Rep. 
488. 

The  Charleston  ordinance  is  a  provision  for 
"raising  a  city  revenue." 

8tate  V.  Hayne,  4  S.  C.  N.  S.  403;  State  v. 
Columbia,  6  S.  C.  N.  S.  1;  Charleston  y.  Oliver, 
16  S.  C.  50;  Jnf(/rmation  v.  Oliver,  21  S.  C.  825; 
Information  v.  Jager,  supra, 
29  L.  R.  A. 


Mcl^er*  Ch.  </.,  delivered  the  opinion  of 
the  court : 

The  plaintiff  brings  this  action  to  recover 
the  amount  of  its  commissions  as  a  broker, 
agreed  upon  by  the  special  contract,  as  he 
claims,  upon  the  amount  of  a  sale  of  2,000 
tons  of  a  Certain  fertilizer,  negotiated  by  the 
plaintiff  for  the  defendant  to  the  Caddo  Fer- 
tilizer Company,  the  commissions  being  10 
cents  per  ton.  The  defendant,  in  its  answer, 
admits  the  allegations  contained  in  the  first 
paragraph  of  the  complaint,  which,  in  sub- 
stance, are  that  the  plaintiff  is  a  broker  in 
the  city  of  Charleston,  8.  C,  carrying  on  a 
brokerage  business  in  fertilizers,  etc.,  and 
that  defendant  is  a  duly -chartered  corporation^ 
under  the  laws  of  this  state,  having  its  office 
and  place  of  business  in  the  county  of  Berke- 
ley. Defendant  denies  each  and  every  allega- 
tion in  the  second  paragraph  of  the  complaint, 
except  such  as  is  specifically  admitted  in  the 
answer,  to  wit,  "that  the  contract  of  sale  at- 
tached to  the  complaint  as  Exhibit  A,  and 
made  a  part  thereof,  was  brought  about  by 
the  plaintiff ;  but  this  defendant  alleges  that 
there  existed  at  the  date  thereof  a  custom  lo- 
th is  business  to  pay  brokerage  or  cx)mmissioD- 
onlv  on  the  amount  of  stuff  actually  sold  and 
del  1  vered  under  such  contract. "  The  contract 
of  sale  thus  referred  to  is  a  contract  for  the 
sale  of  2, 000  tons  of  the  fertilizer  mentioned, 
by  defendant  to  the  Caddo  Fertilizer  Com- 
pany, upon  the  terms  therein  mentioned, 
among  which  were  that  the  fertilizer  should* 
be  delivered  "f.  o.  b.  cars  here"  ^Charles- 
ton), and  shipment  to  be  made  of  "four 
hundred  tons  per  month  during  September, 
October,  November  and  December,  1890,  and 
January,  1891.  Seller  paying  brokerage  at 
10  cents  per  ton."  This  contract  is  dated 
"Charleston,  S.  C,  June  5th,  1890,"  and  is 
signed  by  the  defendant  company,  through, 
its  president,  and  "Accepted.  Caddo  Ferti- 
lizer Co."  The  defendant,  in  its  answer, 
sets  up  a  second  defense,  alleging  that  the 
purchase  was  made  by  the  plaintiff,  "rep- 
resenting the  Caddo  Fertilizer  Company."  on 
the  terms  above  stated ;  that  about  the  time 
designated  for  the  first  shipment  of  400  tons,, 
the  plaintiff,  still  representing  the  Caddo 
Fertilizer  Company,  requested  defendant  not 
to  make  said  shipment ;  that  about  the  time 
designated  for  the  second  shipment  the  plain- 
tiff, still  representing  the  Caddo  Fertilizer 
Company,  requested  defendant  not  to  make 
said  second  shipment;  that  about  the  time 
designated  for  the  third  shipment  the  plain- 
tiff still  representing  the  Caddo  Fertilizer 
Company,  requested  defendant  to  ship  to  said 
companv  a  cargo  of  the  fertilizer,  "  by  vessel, 
for  the  price  of  $9.50  per  ton  f.  o.  b.  vessel, "" 
and  that  defendant  did  ship  by  vessel  684.21 
tons  of  said  fertilizer  to  the  said  company, 
"drawing  upon  them,  at  the  request  of  the 
plaintiff,  at  thirty  days,  for  the  purchase 
money  for  same ;"  that  wiien  this  draft  be- 
came payable  the  plaintiff,  still  representing- 
the  Caddo  Fertilizer  Company,  "ureed  the 
defendant  to  renew  and  extend  said  draft 
for  sixty  davs  longer,  for  the  reason  that  the 
Caddo  Fertilizer  Company  were  not  able  to 
pay  the  draft  at  that  time,"  and  the  defend- 
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ant,  having  negotiated  said  draft,  was  com- 
pelled to  take  up  the  same,  and  accept  the 
note  of  the  Caddo  Fertilizer  Company,  paya- 
ble at  sixty  days:  that  shortly  after  the 
(failure  of  the  Caddo  Fertilizer  Company  to 
pay  the  first  draft,  the  plaintiff,  still  rep- 
resenting the  said  company,  requested  de- 
fendant to  send  them  another  shipment,  but 
defendant,  "considering  the  said  agreement 
broken  by  reason  of  the  several  breaches  here- 
inabove mentioned,  refused  to  make  the  de- 
sired shipment."  The  defendant  therefore 
alleges  that  the  entire  amount  of  fertilizers 
«old  by  it  to  the  Caddo  Fertilizer  Company 
is  684.21  tons,  upon  which,  it  is  admitted, 
defendant  became  liable  to  pay  the  brokerage 
agreed  upon,  to  wit.  the  sum  of  $68.43,  all 
of  which  has  been  paid,  except  the  sum  of 
43  cents,  which  defendant  has  always  been, 
and  is  now,  willing  to  pay.  For  third  de- 
fense the  defendant  alleges  that  the  plaintiff 
never  obtained  a  license  as  broker  for  the 
year  1890,  as  required  by  an  ordinance  of  the 
-city  coun<?il  of  Charlq^ton.  This  ordinance 
was,  by  consent,  incorporated  in  the  case,  and 
is  printed  in  the  record,  and  its  terms  will 
hereinafter  be  more  particularly  referred  to. 
While  we  have  thus  endeavored  to  state  sub- 
stantially the  pleadings,  it  will  be  necessary 
for  a  more  full  understanding  of  the  ques- 
tions involved  in  this  appeal  that  the  reporter 
should  embrace,  in  his  report  of  the  case, 
-copies  of  the  complaint  with  the  exhibit 
thereon,  the  answer  and  the  ordinance  re- 
ferred to  in  the  third  defense. 

The  plaintiff  gave  notice  that  on  the  trial 
of  the  case  he  would  move  to  strike  out  the 
first,  second  and  third  defenses  set  up  in  the 
answer,  upon  the  ground  that  the  allegations 
therein  made  do  not  state  facts  sufficient  to 
<;onstitute  either  a  defense  or  counterclaim, 
and  also  for  judgment  by  default.  This 
motion  was  heard  by  his  honor.  Judge  Town- 
send,  who  granted  this  motion,  and  held  that 
the  plaintiff  was  entitled  to  judgment  by 
default  of  the  amount  of  his  claim,  to  wit, 
the  sum  of  $132.  From  this  iudgment  de- 
fendant appeals,  on  the  several  grounds  set 
out  in  the  record,  which  need  not  be  repeated 
here,  as  they,  together  with  the  decree  of  the 
circuit  judge,  should  be  incorporated  in  the 
report  of  the  case. 

While  the  controversy  presented  by  this 
appeal  arose  upon  the  motion  to  strike  out 
the  several  defenses  set  up  in  the  answer,  it 
is  practically  nothing  more  nor  less  than  a 
demurrer  to  the  answer,  and  will  be  so  con- 
sidered. It  follows,  therefore,  that  all  the 
facts  well  pleaded  in  the  answer  must  be 
regarded  as  true ;  and  the  general  question 
is,  conceding  the  facts  stated  in  the  answer, 
whether  they  are  sufficient  to  sustain  any  one 
or  more  of  the  defenses  relied  upon.  Counsel 
for  appellant,  in  their  argument  here,  while 
conceding  that  the  answer,  in  form,  sets  up 
but  three  defenses,  yet  claim  that  the  answer 
really  sets  up  four  distinct  defenses,  inas- 
much as  two  of  them  have  been  somewhat 
inartistically  united  together  as  one.  We 
see  no  objection  to  so  regarding  the  answer, 
and  will,  therefore,  consider  the  several  de- 
fenses as  stated  in  the  argument  of  counsel 
for  appellant.  The  first  is  thus  stated :  ^'That 
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there  exists  a  custom  in  the  fertilizer  trade 
by  which  brokerage  is  only  allowed  on  the 
amount  of  material  actually  delivered  under 
a  contract,  whatever  may  be  the  amount 
named  in  the  contract. "  The  question  raised 
by  this  defense  has  been  before  the  courts  of 
the  several  states,  as  well  as  those  of  Eng- 
land, in  very  many  cases,  most  of  which,  we 
suppose,  have  b^n  cited  by  the  counsel 
in  their  elaborate  arguments.  We  have  ex- 
amined all  of  the  cases  cited,  to  which 
we  have  been  able  to  obtain  access,  and  in 
the  light  of  these  authorities,  without  under- 
taking to  cite  all  of  them,  we  propose  to  con- 
sider the  question  which  we  are  called  upon 
to  decide.  It  seems  to  us  that  the  very  decided 
weight  of  authority  is  in  favor  of  the  proposi- 
tion that  evidence  of  custom  and  usage  is  not 
admissible  to  explain  or  vary  the  terms  of 
an  express  contract,  whether  written  or  ver- 
bal, unambiguous  in  its  terms,  unless  to  show 
the  meaning  of  certain  terms  used  in  such 
contract,  which,  by  well-established  custom 
or  long  usage,  acquired  a  meaning  different 
from  that  which  they  primarily  bear,  for  the 
reason  that  when  parties,  in  making  a  con- 
tract, use  terms  which,  by  usage  or  custom, 
have  acquired  a  certain  meaning,  they  must, 
in  the  absence  of  any  evidence  to  the  contrary, 
be  assumed  to  have  used  such  terms  in  such 
acquired  sense.  In  the  absence  of  any  au- 
thority in  this  state  upon  this  question  (tor 
we  do  not  think  the  case  of  Mordecai  v. 
Jacobi,  12  Rich.  L.  347,  throws  any  light 
upon  the  question),  we  are  compelled  to 
resort  to  the  authorities  elsewhere.  In  Globe 
Mill.  Co.  V.  Minneapolis  Elevator  Co.  44 
Minn.  153,  the  question  was  whether  the  title 
to  certain  grain  sold  vested  in  the  vendee. 
By  the  terms  of  the  contract  of  sale  the  grain 
was  sold  for  "cash  on  delivery,"  which  had 
not  been  complied  with ;  but  vendee  sought 
to  sustain  his  claim  by  proof  of  a  custom  pre- 
vailing in  that  locality,  whereby  the  title 
was  regarded  as  having  passed  wnen  certain 
things  were  done,  whatever  might  be  the 
terms  of  the  sale  agreed  upon  by  the  parties. 
But  the  court  said  :  **  A  local  usage  cannot 
be  proved  to  contradict  a  contract.  .  .  . 
If,  by  the  contract  of  sale  of  this  wheat,  it 
was  for  cash  on  delivery,  the  usage  cannot 
make  it  a  sale  on  a  credit."  In  Page  v.  Cole, 
120  Mass.  37,  the  action  was  to  recover  dam- 
ages for  the  breach  of  a  contract  for  the  sale 
of  a  **  mi  Ik- route, '*  and  evidence  as  to  the 
meaning  and  effect  which  that  term  had  ac- 
quired by  usage  prevailing  in  that  locality 
was  held  competent.  In  Walls  v.  Bailey,  49 
N.  Y.  464,  10  Am.  Rep.  407,  the  action  was 
to  recover  the  amount  due  plaintiff  for  plas- 
tering which  he  had  contracted  to  do  at  so 
much  per  square  yard,  and  it  was  held  com- 
petent to  prove  that  the  custom  was  to  meas- 
ure the  openings  for  windows  and  doors,  as 
well  as  the  solid  walls.  In  that  case  it  was 
said  that :  "Every  legal  contract  is  to  be  in- 
terpreted in  accordance  with  the  intention  of 
the  parties ;  and  usage,  when  it  is  reasonable, 
uniform  and  well  settled,  not  in  opposition 
to  fixed  rules  of  law.  not  in  contradiction  to 
t/ie  express  terms  of  the  contract  [italics  ours], 
ia  deemed  to  form  a  part  of  the  contract,  and 
to  enter  into  the  intentions  of  the  parties." 
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In  Einton  v.  Locke,  6  Hill,  437,  the  action 
was  CD  a  COD  tract  to  pay  the  plaintiff  so  much 
per  day  for  his  services,  and  it  was  held  com- 
petent to  show  that  the  universal  custom  in 
that  locality  was  to  count  a  day  as  ten  hours. 
Of  course,  the  term  "day"  could  not  be  re- 

farded  as  meaning  twenty -four  hours,  and 
ence  it  was  competent  to  show  how  many 
hours  were  regarded  as  a  day.  In  that  case, 
however,  Bianson,  J.,  in  delivering  the  opin- 
ion of  the  court,  expressly  disapproves  of  the 
case  of  Smith  v.  WiUan,  3  Barn.  &  Ad.  728, 
where,  upon  a  contract  to  pay  so  much  a 
thousand  for  all  the  rabbits  in  a  certain  war- 
ren, it  was  held  competent  to  show  that  in 
that  part  of  the  country  the  custom  was  to 
construe  the  term  **  thousand"  as  meaning  100 
dozen  or  1,200,  because  he  said  that  would 
be  allowing  the  custom  to  contradict  the  ex- 
press terms  of  the  contract.  His  language  is : 
**No  usage  or  custom  can  be  set  up  for  the 
purpose  of  controlling  the  rulefl<of  law.  Nor 
is  such  evidence  adnTissible  where  it  contra- 
dicts the  agreement  of  the  parties. "  In  Ware 
V.  Hayward  Rubber  Co.  3  Allen,  84,  the 
plaintiff  claimed  one  half  commissions  on 
goods  consigned  to  him  for  sale,  but  not  sold, 
and  turned  over  to  consignor,  basing  his 
claim  upon  a  custom  prevailing  in  that  lo- 
cality. Held,  that  evidence  of  such  a  custom 
was  incompetent.  Chapman, «/.,  in  deliver- 
ing the  opinion  of  the  court,  used  this  lan- 
guage: *'This  being  a  written  and  express 
contract,  the  evidence  offered  in  respect  to 
the  usage  of  commission  merchants  to  charge 
one-half  commissions  when  goods  consigned 
to  them  in  the  ordinary  way  for  sale  are  taken 
back,  is  not  applicable  to  this  case,  for  an  ex- 
press contract  cannot  be  controlled  or  varied 
by  usage."  And  this  was  the  point  upon 
which  the  case  turned.  In  Ford  v.  Tirrell,  9 
Gray,  401,  69  Am.. Dec.  297,  the  action  was 
upon  a  contract  to  build  an  octagon  cellar 
wall  at  11  cents  per  foot,  and  the  question 
was  as  to  the  mode  of  measurement  to  be 
adopted  in  order  to  ascertain  the  amount  of 
work  done.  The  court  seems  to  have  held 
that,  as  the  contract  was  silent  as  to  the  mode 
of  measurement,  it  was  competent  to  intro- 
duce evidence  as  to  the  custom  or  usage  in 
such  cases  by  which  the  mode  of  measurement 
should  be  determined ;  citing  1  Greenl.  Ev. 
t;  292.  In  Barton  v.  McKelway,  22  N.  J.  L. 
165,  the  action  was  on  a  written  contract  for 
the  delivery  of  a  specified  number  of  morue 
multicaulU  trees,  of  not  less  than  one  foot  in 
height,  and  the  question  was  as  to  the  mode 
of  measuring  the  height  of  the  trees.  Held, 
that  it  was  competent  to  show  that  it  was  the 
universal  custom  prevailing  among  dealers 
in  such  articles  to  measure  only  the  ripe, 
hard  wood,  rejecting:  the  green,  immature 
top.  The  court,  in  its  opinion,  says  that  the 
true  office  of  such  evidence  is  **to  interpret 
the  otherwise  indeterminate  intention  of  the 
parties,  and  the  nature  and  extent  of  their 
contract,  and  fix  and  exolain  the  meaning  of 
words."  In  Wilcox  v.  Wood,  9  Wend.  846,  the 
question  was  as  to  when— at  what  hour-— a 
lease  from  the  1st  of  May  to  the  1st  of  May 
in  a  succeeding  year  terminated  ;  and  it  was 
held  competent  to  show  that,  by  universal 
custom,  such  a  lease  would  terminate  at  12 
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M.  on  the  Ist  of  May.  In  Grant  v.  Jfaddox, 
15  Mees.  «fe  W.  787,  the  court  went  as  far  as 
in  any  other  case  which  we  have  examined. 
In  that  case,  the  action  was  upon  a  contract 
to  pay  the  plaintiff  for  her  services  as  an 
opera  singer,  so  much  per  week  for  each  week 
in  the  three  years  for  which  she  engaged  ;  and 
the  controversy  was  as  to  viThether  plaintiff 
was  entitled  to  receive  the  stipulated  sum 
for  each  week  during  the  whole  of  the  three 
years,  or  only  for  each  week  during  the 
theatrical  season  of  those  years.  The  court 
held  that  it  was  competent  to  prove  a  custom 
by  which  a  year  was  regarded  as  only  the 
theatrical  season,  and  not  the  whole  calendar 
year.  In  Higgins  v.  Moore,  84  N.  Y.  417, 
the  question  was  whether  a  purchaser  of  ^raio 
in  the  city  of  New  York,  negotiated  by  a 
broker,  would  be  discharged  by  the  payment 
of  the  purchase  price  to  the  broker.  Held, 
that  he  would  not,  as  the  broker's  agency 
terminates  when  he  makes  the  sale,  and  he 
has  no  authority  to  receive  the  purchase 
money,  and  that  evidence  of  any  local  usage 
in  New  York  to  the  contrary  was  not  admis- 
sible to  control  the  general  rule  of  law.  Ii» 
Bower  v.  Jones,  8  Bing.  65,  it  was  held  that, 
where  there  was  an  express  agreement  that  the 
principal  should  be  responsible  for  bad  debts, 
proof  that  the  custom  of  the  trade  was  that 
commissions  should  not  be  allowed  on  bad 
debts  could  not  be  received,  because  in  viola- 
tion of  the  express  terms  of  the  agreement. 

Prom  this  review  of  the  cases  cited  above, 
as  well  as  from  the  examination  of  others, 
which  we  have  not  deemed  it  necessary  to 
cite,  it  is  obvious  there'is  not  entire  harmony 
in  the  decisions ;  but  we  are  of  opinion  that 
the  proposition  laid  down  at  the  outset  of 
this  discussion  is  supported  by  the  weight 
of  authority,  as  well  as  by  reason. 

Our  next  inquiry  is  whether  the  contract 
which  constitutes  the  basis  of  this  action  is 
of  such  a  character  as  to  require  or  warrant 
a  resort  to  evidence  of  custom  or  usage  in 
order  to  explain  any  ambiguity  therein,  or 
to  interpret  the  meaning  of  terms  used  therein 
which  have  acquired  some  secondary  mean- 
ing. We  are  unable  to  discover  any  ambigu- 
itv  in  the  terms  of  the  contract.  The  amount 
of  the  article  sold  and  price,  the  times  of 
deliverv  and  the  time  ana  mode  of  payment, 
are  all  distinctly  specified;  and  we  are 
equally  unable  to  discover  any  terms  used 
therein  which  require  any  interpretation. 
We  do  not  see,  therefore,  how  the  first  defense 
can  be  sustained. 

The  second  defense  set  up  in  the  answer  is 
thus  stated  in  the  argument  of  counsel  for  ap- 
pel  lant :  **  That  the  plaintiff  himself  brought 
about  such  changes  in  the  original  contract 
of  sale  as  precluded  his  right  to  commissions 
under  it."  An  examination  of  the  answer 
will  show  that  this  defense,  as  above  stated, 
is  not  therein  stated,  for  all  the  allegations 
in  reference  to  the  several  changes  in  the 
terms  of  the  contract  of  sale  are  stated  to  have 
been  proposed  or  insisted  upon  by  the  plain- 
tiff as  agent  of  the  purchaser,  and  not  as 
broker ;  the  language  of  the  answer,  in  each 
instance,  being  that  the  several  alterations- 
were  requested  by  the  plaintiff,  "represent- 
ing the  Caddo  Fertilizer  Company,"  and  not 
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by  him  as  broker.  Now,  it  is  conceded  that 
the  plaintiff  had  effected  a  valid  contract  for 
the  sale  of  the  fertilizers,  assented  to  in  writ- 
ing by  both  vendor  and  vendee,  as  evidenced 
by  the  signatures  of  both  of  these  parties.  It 
seems  to  us  that  the  plaintiff's  connection 
with  the  matter,  as  broker,  terminated,  and 
he  was  then  entitled  to  his  commissions.  If, 
afterwards,  acting  as  the  agent  or  tlie  rep- 
resentative of  the  purchaser,  the  plaintiff 
soueht  to  procure  from  the  defendant  some 
modification  of  the  terms  of  the  sale,  we  do 
not  see  how  this  could  affect  his  right  to  com- 
missions which  had  previously  been  earned. 

The  third  defense  set  up  in'  the  answer  is 
stated  in  the  argument  of  counsel  for  appel- 
lant in  these  words:  ^That  the  customer  or 
purchaser  produced  by  the  plaintiff  was  not 
able  to  pay  for  the  material  according  to 
the  terms  agreed  upon."  In  the  first  place, 
we  do  not  find  any  allegation  in  the  answer 
that  the  purchaser,  the  Caddo  Fertilizer  Com- 
pany, was  not  able  to  pay  for  the  fertilizer 
purchased,  and  there  is  no  allegation  of  in- 
solvency. The  nearest  approacn  to  such  an 
allegation  is  that  the  purchaser  did  not  meet 
the  draft  drawn  upon  it  when  it  became  pay- 
able, and  requested  an  extension  **  for  the  rea- 
son that  the  Caddo  Fertilizer  Company  were 
not  able  to  pay  the  first  draft  at  that  time.'" 
(Italics  ours.)  This  allegation  does  not  usu- 
ally or  necessarily  imply  insolvency.  Akers 
V.  lictmn,  33  S.  C.  451,  10  L.  R.  A.  705. 
And  something  more  is  necessary  to  establish 
a  cbarffe  of  insolvency.  It  only  implies  an 
inability  to  meet  the  draft  at  maturity,  and 
not  an  inability  to  pay  the  debt,  or  a  want 
of  sufficient  assets  to  do  so.  The  case  just 
cited  shows  that  the  interpretation  placed 
upon  the  words  "*  insol  vent"  and  "  insolvency, " 
as  used  in  the  United  States  Bankrupt  Act, 
by  the  Supreme  Court  of  the  United  States,  is 
not  recognized  here  in  cases  not  arising  under 
such  Bankrupt  Act,  but  that  those  terms  must 
be  interpreted  as  signifying  **that  condition 
in  which  a  debtor  is  found  when  his  property 
18  insufiicient  to  yield  a  fund  sufl3cient  to 
pay  his  debts,  through  the  agency  of  the  pro- 
cess of  law."  It  is  very  manifest  that  tnere 
is  no  allegation  in  the  answer  which  would 
bring  this  case  within  the  rule  above  stated, 
and  hence,  upon  this  ground,  the  allegations 
of  the  answer  are  not  sufficient  to  sustain  this 
third  defense. 

In  addition  to  this,  while  it  may  be  true, 
as  a  general  proposition,  that  a  broker,  before 
he  is  entitled  to  his  commissions,  must  pro- 
duce a  purchaser  willing  and  able  to  comply 
with  the  terms  of  the  contract  of  sale,  yet  if 
the  purchaser  produced  by  the  broker  is  ac- 
cepted by  the  seller  without  any  misrepre- 
sentation on  the  part  of  the  broker  as  to  the 
financial  ability  of  the  proposed  purchaser, 
and  without  the  suppression  by  the  broker  of 
any  knowledge  he  may  have  as  to  the  finan- 
cial condition  of  such  purchaser,  then  the 
burden  of  proof  is  upon  the  seller  to  show 
that  the  proposed  purchaser  is  not  able  to 
comply  with  the  terms  of  the  contract.  It 
seems  to  us,  after  a  careful  examination  of  the 
cases  cited  upon  this  point,  some  of  which 
we  will  notice  below,  that  the  true  rule  upon 
this  subject  is  well  stated  in  Colerrian  v. 
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Meade,  13  Bush,  858,  as  follows :  **The  bro- 
ker  undertakes  to  furnish  a  purchaser,  and  is 
bound  to  act  in  good  faith  in  presenting  a 
person  as  such,  and  when  one  is  presented, 
the  employer  is  not  bound  to  accept  him  or 
to  pay  the  commission,  unless  he  (the  pur- 
chaser) is  ready  and  able  to  perform  the 
contract  on  his  part  according  to  the  terms 
proposed ;  but  if  the  principal  accepts  him, 
either  upon  the  terms  then  .  .  .  agreed 
upon,  and  a  valid  contract  is  entered  into  be- 
tween the  principal  and  the  person  presented 
by  the  broker,  the  commission  is  earned.  But 
if,  as  was  the  case  in  McGavock  v.  WoocUiej^ 
61  U.  8.  20  How.  221,  15  L.  ed.  884.  the  prin- 
cipal rejects  the  purchaser,  and  the  broker 
claims  his  commission,  he  must  show  not  only 
that  the  person  furnished  was  willing  to  ac- 
cept the  offer  precisely  as  made,  but,  in  addi- 
tion, that  he  was  an  eligible  purchaser  [by 
which  we  understand,  was  a  person  able  to 
carry  out  the  contract],  and  such  as  the  prin- 
cipal was  bound,  as  between  himself  and  the 
broker,  to  accept. "  This  distinction  between 
a  case  in  which  the  sel  ler  accepts  the  purchaser 
offered  by  the  broker  and  a  case  in  which 
the  seller  rejects  such  purchaser,  which  we 
think  is  a  just  and  proper  distinction,  ap- 
pears to  be  ignored  in  some  of  the  cases, 
but  disregarded  or  rejected  in  others.  In 
Kimherly  v.  Henderson,  29  Md.  512,  it  waa 
held  that  a  broker  is  not  entitled  to  his  com- 
missions unless  he  finds  a  purchaser  able  and 
willing  to  carry  out  this  contract,  and  a  sale 
is  actually  made.  In  that  case  the  broker 
did  find  a  purchaser,  who  was  accepted  by  the 
seller,  and  the  contract  was  actually  ex- 
ecuted ;  but  as  the  contract  contained  a  stip- 
ulation that,  if  either  partv  failed  to  comply 
with  the  contract,  he  should  pay  to  the  other 
the  sum  of  $1,000,  and  as  the  proposed  pur- 
chaser failed  to  comply  and  paid  the  forfeit, 
the  court  held  that  the  broker  could  not  re- 
cover his  commissions  on  the  purchase  price 
agreed  upon,  but  only  to  the  amount  of  the 
forfeit  received  by  the  vendor.  That  case  is 
not,  therefore,  exactly  in  point.  The  cases 
of  Duelos  V.  Cunningham,  102  N.  Y.  678; 
Iselin  V.  Griffith,  62  Iowa,  668 ;  McLaughlin 
V.  Wheeler,  1  S.  Dak.  497.— simply  hold  the 
general  doctrine  that  a  broker,  before  he  can 
claim  his  commissions,  must  produce  a  pur- 
chaser able  and  willing  to  comply,  and  do 
not  go  into  the  question  of  the  effect  of  the 
seller's  accepting  the  proposed  purchaser. 
The  case  of  Butler  v.  Baker,  17  R.  I.  582, 
in  its  dicta,  is  the  strongest  cited  by  appel- 
lant upon  this  point.  In  that  case,  the  broker 
found  a  purchaser,  and  presented  him  to  the 
owner  of  the  land,  who  accepted  him,  and  en- 
tered into  a  contract  upon  the  terms  proposed. 
But  when  the  last  payment  was  to  be  made, 
the  purchaser  was  unable  to  do  so,  and  the 
court  held  that  the  broker  was  not  entitled 
to  his  commissions.  The  conclusion  reached 
in  that  case  seems  to  have  been  rested  partly 
upon  the  ground  that  the  vendor  knew  noth- 
ing of  the  financial  condition  of  the  pur- 
chaser, and  was  not  informed  as  to  his  con- 
dition by  the  broker,  which  the  court  said  it 
was  his  duty  to  do.  It  is  also  there  said  that 
the  cases  differ  as  to  the  question  upon  whom: 
the  burden  of  proof  rests  as  to  the  financial 
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<^ndition  of  the  purchaser — some  holding 
that,  the  burden  of  proof  is  upon  the  broker, 
upon  the  /ground  that  he  undertakes  to  find  a 
purchaser  able  and  willing  to  buy,— and  cites 
the  cases  among  which  we  find  the  case  of 
Coleman  v.  Meade,  supra,  which,  as  we  have 
seen,  does  not  so  hold,  when  the  vendor  ac- 
cepts the  purchaser,  but  just  the  contrary, 
ftnd  then  cites  other  cases  showing  that  the 
burden  of  proof  rests  upon  the  vendor,  con- 
cluding that  portion  of  the  opinion  in  these 
words :  "  It  is  not  necessary  for  us  to  decide 
this  question  for  the  reason  that  no  testimony 
was  offered  by  the  broker  to  show  the  pur- 
chaser's financial  ability,  while  the  defend- 
ant did  offer  such  testimony  as  would  justify 
the  jury  in  finding  that  the  purchaser  was 
unable  to  comply  with  the  contract."  It  is 
obvious,  therefore,  that  the  case  of  Butler  v. 
Baker  affords  no  authority  as  to  the  question 
•of  the  burden  of  proof.  In  Love  v.  Miller^ 
58  Ind.  294,  21  Am.  Rep.  192,  it  was  held 
that,  where  a  broker,  employed  for  that  pur- 
pose, produces  a  purchaser  who  enters  into  a 
valid  contract  with  the  owner  of  certain  real 
-estate  for  the  purchase  of  the  same,  the  bro- 
ker has  earned  his  commissions,  notwith- 
standing the  fact  that  the  purchaser  after- 
wards declines  to  perform  his  part  of  the 
contract.  In  that  case,  nothing  is  said  as  to 
the  financial  ability  of  the  proposed  pur- 
chaser. In  Vinton  v.  Baldwin,  88  Ind.  104, 
45  Am.  Rep.  447,  it  was  held  that  a  person 
emploved  to  procure  a  loan,  for  a  commission, 
is  entitled  to  his  commission  on  finding  a 
person  able  and  willing  to  make  the  loan, 
although  the  proposed  borrower  afterwards 
declined  to  accept  the  loan.  In  that  case,  the 
court  likened  the  case  to  that  of  a  broker  em- 
ployed to  sell  real  estate,  in  which  case,  the 
court  said,  "It  is  uniformly  held  that  the 
commissions  are  earned  when  a  purchaser  is 
found,  able  and  willing  to  buy,  on  the  terms 
proposed,  .  .  .  and  does  not  depend  upon 
the  ultimate  consummation  of  the  sale.*" 

From  this  review  of  the  authorities,  and 
after  due  consideration  of  the  reasons  upon 
which  they  are  based,  we  are  of  the  opinion 
that  the  facts  stated  in  the  answer  are  not 
sufficient  to  sustain  the  third  defense,  and 
therefore  there  was  no  error  in  sustaining  the 
demurrer  to  that  defense. 

It  only  remains  for  us  to  consider  what  is 
stated  in  the  answer  as  to  the  third  defense, 
but  styled  in  the  argument  the  "fourth  de- 
fense.^' That  defense,  it  is  claimed  in  the 
argument  of  the  counsel  for  appellant,  raises 
the  following  question  :  " Can  a  broker  who 
has  not  procured  a  license  to  do  business,  re- 
quired by  a  valid  city  ordinance,  maintain 
an  action  to  recover  his  commissions?"  It 
is  alleged  in  the  answer,  and  the  demurrer 
admits  it  to  be  true,  that  the  plaintiff  had 
failed  to  procure  a  license  to  do  business  as 
a  broker  in  the  city  of  Charleston  for  the 
year  1890,  during  which  the  transaction  here 
In  question  took  place,  as  required  by  an  or- 
dinance passed  by  the  city  council  of  Charles- 
ton under  the  authority  conferred  upon  said 
city  council  by  an  Act  of  the  general  assem- 
bly of  this  state.  (Acts,  1881 ;  17  Stat,  at  L. 
582) .  This  Act  simply  invests  the  city  coun- 
cil with  authority  to  require  the  payment  of 
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a  license  fee  from  any  person  engaged  in  any 
calling,  business  or  profession  within  the 
limits  of  the  city  of  Charleston,  with  certain 
exceptions,  which  need  not  be  stat^,  and 
authorizes  the  city  council  to  pass  such  or- 
dinances as  may  be  necessary  to  carry  the  in- 
tent and  purposes  of  the  act  into  full  effect. 
The  intent  and  purpose  of  the  act,  as  de- 
clared in  its  title,  is  to  authorize  the  <?ity 
council  to  impose  "a  license  tax"  on  persons 
engaged  in  any  business  in  the  said  city. 
But  there  is  nothing  in  the  act  declaring  'it 
to  be  unlawful  for  a  person  to  engage  in  anv 
business  for  which  a  license  may  be  required, 
without  obtaining  such  license.  In  pursu- 
ance of  the  authority  thus  conferred,  the  city 
council  of  Charleston,  in"  December,  1889, 
passed  an  ordinance  (set  out  in  the  record) 
which  provides  substantially  as  follows: 
Section  1 :  **  That  every  person  .  .  .  en- 
gaged in,  or  intending  to  engage  in,  any 
trade,  business  or  profession  hereinafter  men- 
tioned, shall  obtain,  on  or  before  the  20th  day 
of  January,  A.  D.  1890,  a  license  therefor,^ 
etc.  Section  2  provides  that  "  if  any  person 
or  persons  shall  exercise  or  carry  on  any 
trade,  business  or  profession,  for  .  .  . 
which  a  license  is  required  by  this  ordinance 
without  taking  out  such  license  ...  he, 
she  or  they  shall,  for  each  and  every  offense, 
be  subject  to  a  penalty  not  exceeding  $100, 
.  .  .  and  the  same  shall  be  entered  up  as 
a  judgment  of  the  court,  and  execution  shall 
issue  against  the  property  of  the  defendant, 
as  for  the  collection  of  other  taxes  and  pen- 
alties." The  other  provisions  of  the  ordin- 
ance do  not  seem  to  be  pertinent  to  the  ques- 
tion made  in  this  case,  except  that  brokers 
are  mentioned  as  amenable  to  the  provisionn 
requiring  a  license.  It  will  be  observed 
that  the  ordinance  contains  no  express  pro- 
vision making  it  unlawful  for  a  person  to 
engage  in  business  as  a  broker,  but  simply 
imposes  a  penalty  upon  a  person  who  does 
not  obtain  a  license.  It  is  conceded,  and 
properly  conceded,  that  if  the  law  requiring^ 
a  license  actually,  and  in  terms,  declares  that 
the  business  in  question  is  unlawful  unless 
the  requirement  of  a  license  is  complied 
with,  then  the  carrying  on  of  the  business 
without  such  license  is  prohibited,  and  a 
contract  made  under  it  cannot  be  enforced  in 
a  court  of  justice ;  for,  as  is  said  in  one  of 
the  cases  hereinafter  cited,  it  would  be  "al- 
together anomalous,  not  to  use  any  harsher 
term,  to  bold  that  a  court  of  justice  should 
enforce  a  contract  founded  upon  an  act  which 
is  absolutely  forbidden  by  the  lawmaking 
department  of  the  government,"  or,  as  is 
said  in  another  case,  "it  would  inde^  be  a 
strange  anomaly  if  a  contract  made  in  viola- 
tion of  a  statute,  and  prohibited  by  a  pen- 
alty, could  be  enforced  in  the  courts  of  the 
same  country  whose  laws  are  thus  trampled 
upon  and  set  at  defiance."  See  MeConnell  v. 
Kitchens,  20  S.  C.  439,  47  Am.  Rep.  845, 
and  O'Donnell  v.  Sweeney,  5  Ala.  468,  89 
Am.  Dec.  336.  It  seems  to  us,  however,  that 
even  where  the  statute  does  not,  in  express 
terms,  declare  the  act  unlawful,  or  prohibit 
the  carrying  on  of  the  business  in  question 
without  a  license,  yet  if  it  appears,  from  a 
consideration  of  the  terms  of  the  legislation 
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in  question,  that  the  legislative  intent  was 
to  declare  the  act  unlawful,  or  to  prohibit 
the  carrying  on  of  the  business  without  a 
license,  then  no  contract  in  pursuance  of  such 
business  can  be  enforced.  In  other  words, 
the  inquiry  is  as  to  the  legislative  intent, 
and  that  may  be  found,  not  only  in  the  ex- 
press terms  of  the  statute,  but  also  may  be 
implied  from  the  several  provisions  thereof. 
:Se6  Harrii  v.  Runnels,  58  U.  S.  13  How.  79, 
13  L.  ed.  901,  and  Niemeyer  v.  Wright,  75 
Va.  239,  40  Am.  Rep.  720.  An  important 
element  which  enters  into  the  inquiry  as  to 
the  legislative  intent  seems  to  be  whether 
the  license  is  required  simply  as  a  mode  of 
raising];  revenue, — a  tax,  pure  and  simple, — 
and  that  the  penalty  is  imposed  as  a  means 
of  enforcing  the  payment  of  such  tax,  and 
not  for  the  purpose  of  prohibiting  the  busi- 
ness; for,  while  some  of  the  cases  do  lay 
down  the  broad  proposition  that  the  imposi- 
tion of  a  penalty  Implies  a  prohibition,  we 
do  not  think  that  such  is  the  necessarv  im- 
plication, as  it  maj  be  imposed  simplv  for  the 
purpose  of  enforcing  the  payment  of  the  li- 
•cense  tax,  and,  if  so,  then  prohibition  is 
not  to  be  implied.  We  will  next  notice  the 
-cases  cited  in  the  argument,  which,  we  think, 
show  that  the  weight  of  authority,  as  well 
as  of  reason,  supports  the  views  hereinbefore 
set  forth. 

The  case  of  Westmoreland  y .  Bragg,  2  Hill, 
L.  pt.  2,  p.  414,  is  not  in  point,  for  the 
rea.<u)n  that  the  statute  not  only  forbids  the 
carrying  on  of  the  business  of  an  apothecary 
without  a  license,  but  also  expressly  declares 
all  contracts  made  by  an  unlicensed  apothe- 
cary in  the  course  of  his  business,  "utterly 
void  and  of  no  effect."  In  McGonneU  v. 
Kitchens,  20  S.  C.  430,  47  Am.  Rep.  845.  the 
action  was  upon  a  contract  for  the  sale  of 
fertilizers,  which  the  court  held  illegal  and 
void  because  the  act  regulating  the  sales  of 
such  articles  had  not  been  complied  with, 
4ind  that  such  act  was  not  designed  simply 
for  the  collection  of  revenue,  but  to  protect 
the  public  from  imposition  and  fraud,  and 
hence  a  sale  of  any  such  article  without  a 
compliance  with  the  requirements  of  the 
statute  was  illegal  and  void.  It  is  obvious 
that  the  case  does  not  applv  to  the  case  now 
under  consideration.  In  Miller  v.  Amman, 
145  U.  8.  421,  36  L.  ed.  759,  the  action  was 
on  a  contract  for  the  sale  of  wine,  held  to 
be  ** spirituous  or  vinous  liquor,"  by  a  per- 
son not  having  a  license  so  to  sell,  and  the 
court  held  that  the  contract  could  not  be  en- 
forced. But,  in  that  case,  the  ordinance  of 
the  city  of  Chicago  requiring  a  license  ex- 
pressly forbade  the  sale  of  spirituous  or  vin- 
ous liouor  without  a  license,  and  did  not, 
as  in  this  case,  simply  require  a  person  en- 
gaged in  such  business  to  obt-ain  a  license. 
That  case,  therefore,  differs  from  the  case 
now  under  consideration.  In  Holt  v.  Oreen, 
73  Pa.  198,  18  Am.  Rep.  737,  it  was  held 
by  a  divided  court  (Sharswood  and  Williams 
dissenting)  that  a  commercial  broker  who 
had  not  procured  a  license  as  required  by 
the  act  of  congress  is  not  entitled  to  recover 
bis  commissions  upon  a  sale  made  by  him. 
"The  court,  in  its  opinion,  admits  that  there 
is  a  conflict  of  authority  upon  the  question. 
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In  Johnson  v.  Rulings,  108  Pa.  498,  49  Am. 
Rep.  131,  the  court  simply  follows  Holt  v. 
Oreen,  Btickley  v.  Hwnctsan,  16  L.  R.  A. 
423,  50  Minn.  195.  simply  decides  that, 
where  a  statute  or  an  ordinance  duly  author- 
ized, makes  a  particular  business  unlawful 
for  unlicensed  persons,  any  contract  made  in 
such  business  by  one  not  authorized  is  void. 
In  the  notes  to  that  case  a  good  many  au- 
thorities are  collected  which  seem  to  show 
that  the  weight  of  authority  is  in  favor  of 
the  view  that  the  mere  requirement  of  a  li- 
cense does  not  make  the  ousiness  unlawful 
without  such  license,  unless  the  statute  or 
ordinance  either  expressly  or  impliedly  de- 
clares the  business  to  be  unlawful,  if  carried 
on  by  a  person  without  a  license;  and  this 
implication  mav  arise  from  the  fact  that  the 
statute  has  in  view  the  protection  of  the  pub- 
lic health  or  morals,  or  the  prevention  of 
frauds  upon  the  public.  In  the  case  of  Man- 
dlebaum  v.  Oregovich,  17  Nev.  87,  45  Am. 
Rep.  433,  the  true  distinction  in  cases  of  this 
kind  is  well  pointed  out  in  the  following 
language :  ^'I^umerous  authorities  are  cited 
by  respondent's  counsel  which  announce  the 
general  doctrine  'that  a  penalty  implies  a 
prohibition,  though  there  be  no  prohibitory 
words  in  the  statute,  and  that  the  agreement 
in  violation  of  the  statute  prohibiting  or  en- 
joining an  act  absolutely,  or  only  under  a 
penalty,  cannot  be  enforced.'  This  princi- 
ple is  applied  in  all  cases  where  the  subject- 
matter  ot  the  contract  is  forbidden  by  the 
statute  [citing  the  cases],  or  is  in  violation 
of  a  statute  for  the  protection  of  the  public 
against  imposition  or  fraud  [citing  cases, 
but  omitting  the  case  of  McGonneU  v.  Kitch- 
ens, supra,  which  is  on  that  line],  or  for  the 
protection  of  the  public  heulth  or  morals  [hs 
m  the  case  of  sales  of  spirijtuous  liquors),  or 
where  the  contract  is  against  public  policy. " 
But  the  court  goes  on  to  show  that  the  con- 
tract there  in  question  did  not  fall  within 
either  of  those  classes,  and  hence  there  was 
no  illegality  in  the  sale,  but  simply  an  il- 
legality in  the  conduct  of  the  seller,  in  not 
procuring  a  license,  for  which  he  may  be  sub- 
jected to  a  penalty,  but  the  sale  itself  was  not 
unlawful.  In  Shippey  v.  Eastwood,  9  Ala. 
200,  the  action  was  on  a  note,  to  which  the 
defense  was  that  the  note  was  given  on  Sun- 
day, in  violation  of  the  statute  forbidding 
the  transaction  of  any  worldly  business  on 
Sunday,  with  certain  exceptions,  and  sub- 
jecting the  offending  party  to  a  penalty ;  and 
it  was  held  that  the  contract,  made  on  Sun- 
day, was  void.  The  court  does  go  on  to  say  : 
"  It  has  been  repeatedly  held  that  a  penalty 
inflicted  by  a  statute  upon  an  offense  implies 
a  prohibition,  and  a  contract  relating  to  it  is 
void,  even  where  it  is  not  expressly  declared 
by  the  statute  that  the  contract  shall  be  void. " 
But  this  is  a  mere  dictum,  for  in  that  case 
the  statute  did,  in  express  terms,  forbid  the 
making  of  any  contract,  except  as  excepted, 
on  Sunday,  and  hence  there  was  no  necessity 
for  implying  a  prohibition  from  the  imposi- 
tion of  a  penaltv.  The  case  of  Woods  v. 
Armstrong,  54  Ala.  150,  is  very  much  like 
our  own  case  of  McConnell  v.  Kitchens,  supra, 
and  falls  under  that  class  of  cases  mentioned 
in  Mandlebaum  v.  Oregovich,  supra,  where 
15 
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the  sale  of  the  fertilizers  was  made  in  viola- 
tion of  a  statute  intended  to  prevent  imposi- 
tion or  fraud.  The  cases  of  Johnson  t.  Hud- 
son, 11  £ast,  180 ;  Cope  v.  Rowlands,  2  Mees.  & 
W.  149;  and  Smith  v.  Mawhood,  14  Mees. 
&  W.  452.— show  that  the  true  inouiry  in  all 
cases  of  this  kind  is  whether  the  legislative 
intent  was  to  declare  the  business  unlawful, 
if  carried  on  without  a  license,  or  simply  to 
impose  a  penalty  upon  the  person  who  en- 
gages in  such  business  without  a  license.  If 
the  former,  then  no  contract  made  in  the  pur- 
suit of  such  business  can  be  enforced ;  but  If 
the  latter,  then  it  may  be,  and  the  penalty 
is  simply  for  the  purpose  of  requirini;  the 
person  engaging  in  the  business  to  pay  the  li- 
cense tax  imposed. 

Looking  at  this  case  in  the  light  of  these 
authorities,  it  seems  to  us  that  there  is  noth- 
ing either  in  the  statute,  or  in  the  ordinance 
passed  in  pursuance  of  such  statute,  which 
indicates  an  intention  to  declare  the  business 
of  broker  unlawful,  if  carried  on  without  a 
license,  but  that  the  real  object  was  to  enforce 
the  payment  of  the  license  tax  by  imposing 
a  penalty  on  the  person  who  may  engage  in 
such  business  without  paying  the  license  tax. 
Th* history  of  the  Act  of  1870,  under  which 
the  city  council  of  Charleston  undertook  to 
impose'  license  taxes  on  certain  occupations 
pursued  within  the  city  of  Charleston,  as 
well  as  that  of  the  Act  of  1881-8^,  above  re- 
ferred to,  which  was  passed  to  repair  the 
defect  in  the  Act  of  1870,  may  be  traced  in 
the  case  of  Charleston  v.  Oliver,  16  8.  C.  47, 
and  the  case  between  the  same  parties,  prac- 


tically, in  21  8.  C.  818,  and  shows  very 
clearly  that  the  sole  object  of  this  Iegislatioi> 
was  simply  to  enable  the  city  council  of 
Charleston  to  impose  license  taxes  in  aid  of 
the  revenue  of  the  citv,  and  not  for  the  pur- 
pose of  makini?  any  business  or  occupation 
unlawful.  Indeed,  the  very  terms  of  the  city 
ordinance  show  that  it  was  not  the  object  to 
make  the  business  of  a  broker  unlawful,  for 
it  expressly  contemplates  that  the  business 
of  a  broker  may  be  lawfully  carried  on  in  the 
city  of  Charleston  for  a  part  of  the  year — un- 
til the  20th  of  January  of  that  year— without 
a  license,  which  is  a  clear  indication  that  it 
was  no  part  of  the  legislative  intent  to  con- 
demn the  business  of  a  broker,  as  contrary  to 
the  public  policy  of  the  city,  and  that  the 
imposition  of  a  penalty  on  a  person  who  en- 
gages in  the  business  of  a  broker  after  that  date, 
withoutobtaining  a  license,  was  solely  for  the 
purpose  of  enforcing  the  payment  of  the  li- 
cense tax  imposed  on  brokers,  and  not  for  the 
purpose  of  declaring  such  business  unlawful. 
We  do  not  think,  therefore,  that  there  was 
any  error  in  sustaining  the  demurrer  to  what 
is  stated  in  the  answer  as  a  third  defense, 
which  is,  however,  claimed  in  the  argument 
to  be  a  fourth  defense. 

Under  this  view,  the  other  questions  dis- 
cussed in  the  argument,  as  to  the  place  of  the 
contract,  and  as  to  the  effect  of  the  interstate 
commerce  law,  do  not  arise,  and  need  not, 
therefore,  be  considered. 

The  judgment  of  this  court  is  that  the  judg- 
ment of  the  Circuit  Court  be  affirmed. 
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1  •  The  ri^ht  of  a  state  or  a  miiiiicipality» 

If  any  exists,  to  priority  or  preference  of  pay- 


ment from  an  Insolvent's  estate,  cannot  be  a»^ 
serted  after  a  general  asslffoment  for  creditors, 
which  passes  the  title. 

8.  A  statute  proTiding:  for  a  release  of  a 
^ifyiw*  in  f^iii  by  a  creditor  who  accepts  a  divi- 
dend under  an  asslRnment,  cannot  apply  to  tbe 
state  or  a  municipality,  under  a  constitutional 
provision  that  such  liability  can  be  extintniished 
only  by  payment  into  tbe  proper  treasury. 

8.  Pablic  moneys  placed  by  general  de- 
posit in  a  bank,  do  not  establish  a  trust  in  tbe 
estate  of  tbe  t>anker  on  his  insolvency,  except  so 
far  as  they  can  be  traced  into  some  specific  fund 
or  property. 


Note.— Priority  of  state  or  United  States  in  pay. 
menl  from  assets  of  a  debtor. 

I.  Scope  of  note  cenerally, 
n.  Priority  of  the  United  States. 

a.  Upon  what  based. 

b.  Constitulionality  of  provisions  for. 

c.  Superiority  over  state  lavw. 

d.  Construction  and  scope  of, 

1.  Oeneratly. 

2.  Who  are  debtors  of  the  United  States. 
8.  What  debts  are  within  the  statute. 
4.  Wl^at  Cimstitutes  insolvencu. 

6.  Sufjiciency  of  assignment  to  confer 

priority. 
6.  Sufficiency  of  attachment  to  confer 

priority, 

e.  When  and  to  what  it  attcu:7ie8. 
X,  Nature  and  extent, 
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g.  Marshalina  assets. 

h.  Liability  of  assignee  or  representative. 
i.  Subrogation  of  sureties. 
J.  What  amountistoa  devestiture  of  the  ri(fiiU 
k.  How  asserted. 
m.  PriorUy  of  the  states. 

a.  Upon  what  based, 

b.  Constitutionality  of  provisions  for. 

c.  Nature  ami  ertent. 

d.  To  what  indebtedness  it  appUes. 

e.  Subrogation  of  surety  making  payment. 

f.  When  it  attaches  and  how  devested, 
IV.  Priority  of  claims  for  taxes. 

I.  Scope  of  note  generallyf 

While  the  riirht  of  flrovemment  to  priority  of 
payment  of  debts  due  it  is  held  by  the  courts  of  a 
number  of  the  states  to  have  t)ecome  a  part  of  ooi^ 
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4.  Fandfl  in  the  hands  of  »  trustee  who 

has  become  Insolvent,  which  are  less  than  the 
amount  of  the  trust  funds,  are  presumed  to  be- 
long to  the  trust. 

5.  Money  remaining  in  the  vaults  of  a 
bank  and  on  depos  It  by  itin  other  banks,  when 
the  banker  becomes  insolvent,  will  be  held  to 
constitute  part  of  a  trust  fund  of  greater  amount, 
which  had  been  received  by  the  banker;  but  it  is 
otherwise  with  commercial  paper  representing 
loans  made  by  him  before  assignment. 

(January  5,  1896.) 

EESERVATION  by  the  District  Court  for 
Laramie  County  for  the  opinion  of  the 


Supreme  Court  of  questions  arising  in  actions 
brought  by  the  State  and  the  County  of  Lara- 
mie to  establish  priority  for  their  claims  upon 
the  estate  in  possession  of  defendant  as  assignee 
of  an  insolvent  debtor.  Trust  declared  as  to 
moneys  on  hand. 

The  facts  are  stated  in  the  opinion. 

Messrs.  J.  A.  Van  Orsdel,  Frank  H. 
Clark,  and  A.  C.  Campbell,  for  plain- 
tiffs: 

The  funds  received  by  John  Roberts,  treas- 
urer, and  by  him  deposited  with  T.  A.  Kent, 
banker,  belonged  to  and  were  the  property  of 
the  county  of  Laramie,  Wvoming. 

Wyo.  Laws  1890-91,  chap.  45,  p.  177;  JTc- 


jurisprudence  by  the  adoption  of  the  common  law 
and  the  policy  which  governed  the  royal  preroga- 
tive has  l>een  supposed  to  be  traceable  in  the  doc- 
trine as  adopted  in  this  country,  the  numerous 
departures  from  the  rules  of  the  common  law  inci- 
dent to  our  different  institutions,  together  with  the 
thoroughness  with  whjch  our  courts  have  treated 
the  subject  and  its  extent,  has  prompted  the  con- 
finement of  this  note  to  the  American  cases  on  the 
subject. 

n.  PriorUy  of  the  United  States. 
a.  Upon  what  based. 

The  right  of  the  United  States  to  priority  of  pay- 
ment of  debts  due  it  does  not  stand  upon  any  sov- 
ereign prerogative,  but  is  exclusively  founded 
upon  the  actual  provisions  of  its  statutes.  United 
States  V.  State  Bank  of  North  Carolina  (IB&i)  81 U. 
S.6Pet.28,8L.ed.808. 

The  first  enactment  on  the  subject  will  be  found 
In  the  Duty  Collection  Act  of  Congress  of  August 
4, 1790,  providing  that  when  any  k>ond  for  the  pay- 
ment of  duties  shall  not  be  satisfied  on  the  day  it 
becomes  due,  the  collector  shall  forthwith  cause  a 
prosecution  to  be  commenced  for  the  recovery  of 
the  money  thereon  by  action  or  suit  at  law  in  the 
proper  court  having  cognizance  thereof,  and  in  all 
cases  of  insolvency,  or  where  the  estate  in  the  hands 
of  the  executors  or  administrators  shall  be  insuffi- 
cient to  pay  all  the  debts  due  from  the  deceased, 
the  det)t  due  to  the  United  States  on  any  such  bond 
shall  be  first  satisfied.    IMd. 

This  was  followed  by  the  Act  of  Congress  of 
March  3, 1797,  providing  that  when  any  revenue  of- 
ficer or  other  person  hereafter  l>ecoming  indebted 
to  the  United  States,  by  bond  or  otherwise,  shall 
become  Insolvent,  or  when  the  estate  of  any  de- 
ceased debtor.  In  the  hands  of  executors  or  admin- 
istrators, shall  be  insufficient  to  pay  all  the  debts 
due  from  the  deceased,  the^debt  due  to  the  United 
States  shall  be  first  satisfied;  and  the  priority  thus 
established  shall  be  deemed  to  extend  as  well  to 
cases  in  which  a  debtor,  not  having  sufficient  prop- 
erty to  pay  all  his  debts,  shall  make  a  voluntary 
assignment  thereof,  or  in  which  the  estate  and  ef- 
fects of  an  absconding,  concealed,  or  ateent  debtor 
shall  be  attached  by  process  of  law.  as  to  cases  in 
which  an  act  of  legal  bankruptcy  shall  be  commit- 
ted. United  States  v.  State  Bank  of  North  Caro- 
lina, supra. 

The  Statute  of  August  4,  1790,  was  substantially 
re-enacted  in  the  Act  of  Congress  of  March  2,  1799, 
section  d5,w1iich  provided,  in  addition  thereto,  that 
any  executor,  administrator,  or  assignee  or  other 
person,  who  shall  pay  any  debt  due  by  the  person 
or  estate,  for  whom  or  for  which  they  are  acting, 
previous  to  the  debt  or  debts  so  due  to  the  United 
States,  from  such  person  or  estate  being  first  duly 
satiated  and  paid,  shall  become  answerable  in  their 
own  person  or  estate  for  the  debt  or  debts  so  due 
to  the  United  States,  or  so  much  thereof  as  may 
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remain  due  and  unpaid,  and  actions  or  suits  at  law 
may  be  commenced  against  them  for  the  recovery 
of  the  said  debt  or  debts.  In  the  proper  court  hav- 
ing cognizance  thereof,  adding  a  clause  substan- 
tially the  same  as  the  last  clause  of  the  Act  of  March 
8, 1797,  as  above  set  forth,  except  that  it  requires 
the  voluntary  assignment  to  be  one  for  the  benefit 
of  creditors,  and  providing  that  if  the  principal  in 
any  Iwnd  given  for  duties  shall  be  insolvent  or  if 
he  be  dead  and  his  estate  and  effects  are  insufficient 
to  pay  his  debts  and  a  surety  on  such-  bond  or  the 
executor,  administrator,  or  assignee  of  such  surety 
shall  pay  the  money  due  on  such  l>ond.  such  surety 
or  his  representative,  or  assignee  shall  have  and 
enjoy  the  like  advantage,  priority  or  preference 
for  ttfe  recovery  of  such  monesrs  out  of :the  estate 
of  the  insolvent  or  deceased  principal  as  are  re- 
served and  secured  to  the  United  States. 

Thef«  statutes  continued  to  govern  the  question 
until  the  enactment  of  the  revised  statutes,  in 
which  the  whole  was  revised  and  re-enacted,  the 
Act  of  March  8, 1797,  as  above  set  forth,  reappear- 
ing with  substantially  no  changes  except  that  it 
was  made  applicable  to**any  person  indebted,** 
etc.,  instead  of  "any  revenue  officer  or  other  per- 
son,** as  section  3406. 

Which  was  followed  by  section  8467,  providin^r 
that  every  executor,  administrator,  or  assignee  or 
other  person  who  pays  any  debt  due  by  the  person 
or  estate  for  whom  or  for  which  he  acts,  before  he 
satisfies  and  pays  the  debts  due  to  the  United  States 
from  such  person  or  estate,  shall  k)ecome  answer- 
able, in  his  own  person  and  estate,  for  the  debt  so 
due  to  the  United  States,  or  for  so  much  thereof 
as  may  remain  due  and  unpaid. 

And  by  section  8648  providing  that  when  the 
principal  in  any  bond  given  to  the  United  States 
is  insolvent,  and  his  estate  and  effects  are  insuf- 
ficient to  pay  the  United  States  the  money  due  on 
the  bond,  any  surety,  or  his  representatives,  who 
pays  to  the  United  States  the  money  due  on  the 
bond,  has  a  like  priority  for  the  recovery  and  re- 
ceipt of  the  money  out  of  the  estate  of  the  insolv- 
ent as  is  secured  to  the  United  States,  and  may 
bring  and  maintain  a  suit  upon  the  bond,  in  law  or 
in  equity  in  hie  own  name  for  the  recovery  of  all 
moneys  paid  thereon. 

And  the  provisions  of  the  revised  statute  remain 
In  force  and  were  not  repealed  or  affected  by  the 
bankruptcy  laws. 

Thus  in  Lewis  v.  United  States  a875)  92  U.  S.  618, 
23  L.  ed.  513,  it  was  said  that  the  provision  of  the 
Bankruptcy  Act  of  March  2, 1867  (14  Stat,  at  L.  617) 
for  priority  of  all  debts  due  the  United  States  is 
in  pari  maXerUi  with  the  several  acts  giving  pri- 
ority of  payment  to  the  United  States,  and  was 
doubtless  put  in  to  recognize  and  reaffirm  the 
rights  which  those  statutes  give  and  to  exclude  the 
possibility  of  a  different  conclusion. 

But  the  provision  of  the  act  fqr  the  formation  of 
national  banks  for  the  distribution  of  the  entire 


Wtobong  Supbbmb  Couht. 


Jak.» 


dure  V.  La  Plata  County  Comrt,  19  Colo. 
122 

John  Roberts,  treasurer,  being  simply  tbe 
custodian  of  these  funds  belonging  to  Laramie 
county,  and,  as  such  custodian,  depositing  the 
same  with  T.  A.  Kent,  banker,  and  the  said 
T.  A.  Kent,  banker,  receiving  the  same  at  Ihc 
time  and  at  all  times  well  knowing  them  to  be 
the  funds  of  Laramie  county— such  deposits 
became  trust  funds  in  the  hands  of  T.  A  Kent 
as  trustee. 

MeCoU  V.  Fraier,  40  Hun.  118;  Wella,  Fargo 
A  Co.  V.  Robinson,  18  Cal.  134. 

The  funds  of  the  estate  of  T.  A.  Kent, 
banker,  at  the  time  of  his  failure,  and  by  him 


transferred  to  Joel  Ware  Foster,  assignee,  are 
charged  with  a  trust  as  a  part  of  tbe  funds  of 
Laramie  county. 

Peake  v.  Ellieott,  30  Kan.  156.  46  Am.  Rep. 
90;  PeopU^.  City  Bank  oj  Rochester,  96  N.  Y. 
35;  Frelinghuyaen  v.  Nugent,  86  Fed.  Rep. 
289;  Re  Armstrong,  38  Fed.  Rep.  405;  First 
Nat.  Bank  of  Montgomery  v.  Armtirong,  36 
Fed.  Rep.  59;  People  v.  Bank  of  Dansmlle,  89 
Hun,  187:  AfcCotlv,  Fraser,  supra;  Fifth  Nat. 
Bank  of  St.  Louis,  Mo.,  v.  Armstrong,  40  Fed. 
Rep.  46;  Central  Nat,  Bank  of  Baltimore  v.  Con- 
necticut Mut,  L.  Ins.  Co.  104  U.  8.  54,  26  L. 
ed.  693;  First  Nat.  Bank  of  Central  City  v. 
Hummel,  8  L.  R.  A.  788, 14  Colo.  259,  affirmed 


assets  of  tbe  bank  in  case  of  insolvency  ffivinr  no 
preference  to  any  claim  except  for  moneys  to  re- 
imburse tbe  United  States  for  advances  In  redeem- 
ing the  notes,  is  inconsistent  with  and  repugnant 
to  IT.  8.  Bev.  8Ut.  8  6466,  giving  priority  to  de- 
mands of  the  United  States  against  insolvents,  pre- 
viously enacted  as  applied  to  demands  against  na- 
tional banks,  and  supersedes  the  latter  to  the 
extent  of  the  repugnancy,  although  the  United 
States  Is  not  expressly  mentioned  in  it,  as  it  is 
clearly  designed  to  prescribe  the  only  rules  which 
should  govern  on  the  subject.  Cook  County  Nat. 
Bank  of  Chicago  v.  United  States  (1882)  107  U.  a 
445,27L.ed.637. 

b.  Coiwtieutionaltty  of  provisions  for. 

Congress  has  a  constitutional  right  to  claim  pref- 
erence in  the  payment  of  claims  due  the  (Tnlted 
States  o ut  of  the  estate  of  the  public  debtor.  Com. 
V.  Lewis  (1814)  6  Binn.  286. 

And  the  constitutionality  of  the  acts  of  congress 
providing  therefor  has  been  upheld  on  different 
grounds. 

Thus  tbe  Act  of  Congress  of  March  8, 1797,  is  held 
to  be  constitutional  and  valid,  as  falling  within  the 
power  to  provide  for  the  common  defense  and 
general  welfare,  in  United  States  v.  Clason  0806)  2 
Brev.118. 

And  it  was  held  to  be  a  valid  exercise  of  legis- 
lative power  under  the  constitutional  provision 
authorizing  congress  to  make  all  laws  which  shall 
be  necessary  and  proper  to  carry  into  execution 
the  powers  vested  by  the  constitution  In  the  gov- 
ernment of  the  United  States  or  any  department 
thereof,  in  United  States  v.  Fisher  (1804)  6  U.  8.  2" 
Cranch,  868, 2  L.  ed.  804. 

So  it  is  not  subject  to  the  objection  that  it  Inter- 
feres with  the  right  of  state  sovereignty  respecting 
the  dignity  of  debts  and  defeats  the  measures  the 
states  have  a  right  to  adopt  to  secure  themselves 
against  delinquencies,  on  the  part  of  their  own 
revenue  oflBces,  as  that  is  the  necessary  conse- 
Quenoe  of  the  supremacy  of  tbe  laws  of  the  United 
States  on  all  subjects  to  which  the  power  of  con- 
gress extends,  the  object  being  an  objection  to 
the  constitution  itself.    IMd. 

So  in  Aikin  v.  Dunlap  (1819)  16  Johns.  77,  it  was 
said  that  it  cannot  be  doubted  that  congress  has 
the  right  to  stipulate  for  preference  in  their  con- 
tracts for  securing  the  public  revenue, 
c.  Superiority  over  ftate  laws. 

The  law  of  congress  giving  the  right  of  priority 
of  payment  of  an  indebtedness  due  it  to  the  United 
States  supersedes  all  state  laws  upon  the  subject  of 
the  distribution  of  those  estates  that  come  within 
its  provisions.  United  States  v.  Duncan  (1850)  4 
McLean,  607, 12  111.  627. 

And  the  local  laws  of  a  state  cannot  create  a 
priority  in  favor  of  other  creditors  which  wiU 
supersede  that  of  the  United  States.  Field  v. 
United  States  (1885)  84  U.  S.  9  Pet.  182, 9  L.  ed.  94. 

So  the  construction  of  the  act  of  congress  giv- 
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Ing  the  United  States  the  right  of  priority  of  pay- 
ment of  an  indebtedness  due  it  over  other  creditors 
cannot  depend  upon  the  provisions  of  any  par- 
ticular statutes  of  a  state  which  does  not  fall  with- 
in its  very  terms.  United  States  v.  McLellan  (1888) 
8  Sumn.  846. 

And  when  property  subject  to  a  lien  for  a  tax 
due  the  United  States  to  which  priority  is  given  is 
sold  under  process  issued  from  a  state  court,  that 
court  will  distribute  the  proceeds  and  recogniae 
the  priority  of  the  claim  of  tbe  United  States. 
Dungan^s  App.  a871)  68  Pa.  204,  8  Am.  Bep.  109. 

In  Aikin  v.  Dunlap  (1819)  16  Johns.  77,  the  court 
declined  to  decide  whether  the  preference  given  by 
the  act  of  congress  controlled  the  rule  of  distribu- 
tion adopted  by  tbe  statutes  of  the  states,  upon  tbe 
ground  that  the  question  was  not  immediately  be- 
fore it  but  stated  that,  intits  opinion,  the  insolvency 
law  must  be  considered  as  subject  to  the  para- 
mount law  of  congress  and  must  be  so  construed 
as  to  give  it  effect 

d.  Construction  and  scope  of, 
1.  Oenerdlly, 

**The  statutes  giving  the  government  a  priority 
are  presumed  to  have  for  their  object  tbe  public 
good,  and  are,  therefore,  to  be  liberally  construed." 
United  States  v.  Duncan  (1850)  4  McLean,  007, 12 
UL  528;  United  States  v.  State  Bank  of  North  Caro- 
lina (1883)  31  U.  S.  6  Pet.  29, 8  L.  ed.  908;  Beaston  v. 
Farmers*  Bank  of  Delaware  (1838)  87  U.  S.  12  Pet. 
134.  9  L.  ed.  1029. 

And  ought  to  receive  a  fair  and  reasonable  inter- 
pretation according  to  the  just  import  of  their 
terms.  United  States  v.  State  Bank  of  North  Caro- 
Una,  supra. 

In  that  case,  it  was  said  that  the  same  policy 
which  governed  In  the  case  of  the  royal  preroga- 
tive may  be  clearly  traced  in  these  statutes.    Ibid, 

In  Com.  V.  Phoenix  Bank  a846)  11  Met.  139,  how- 
ever, it  wa9  said  that  claims  to  a  preference  and 
payment  in  full  are  not  favored  by  any  considera- 
tions of  equity,  and  that  the  general  rule  is  that 
when  several  creditors  are  entitled  to  payment 
from  a  fund  insufficient  to  satisfy  the  whole,  they 
shall  share  in  proportion,  and,  in  order  to  establish 
such  preference,  it  must  be  made  plainly  to  appear 
that  the  case  is  within  the  rule  of  law  that  secures 
it. 

These  statutes  provide  for  four  classes  of  cases: 
First,  cases  where  the  estate  and  effects  of  any  de- 
ceased debtor  in  the  hands  of  his  executors  or  ad- 
ministrators are  insufficient  to  pay  his  debts;  sec- 
ondly, cases  where  the  debtor,  not  ha\ing  property 
sufficient  to  pay  all  his  debts,  has  made  a  volun- 
tary assignment  thereof  for  the  benefit  of  his  credi- 
tors; thirdly,  cases  where  the  estate  and  effects  of 
an  absconding,  concealed  or  absent  debtor  have 
been  attached  by  process  of  law;  and  fourthly, 
cases  where  the  debtor  has  committed  a  legal  act 
of  bankruptcy.  Conard  v.  Nicholl  (1830)  29  U.  S.  4. 
Pet  291,  7  L.  ed.  862;  United  States  v.  Canal  Bank 
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Hummd  v.  Fir$tNat.  Bank  of  Central  City,  2 
Colo.  App.  571;  8mit/i  v.  Combs,  49  N.  J.  Eq. 
420;  Oriffin  y.  Chtue,  86  Neb.  328;  Anheuser- 
Busch  Bremng  Asso,  v.  Morris,  Id.  18;  San 
Diego  County  y.  Caltfornia  Nat,  Bank,  52  Fed. 
Rep.  59. 

The  said  T.  A.  Kent,  banker,  having  min- 
gled the  funds  of  Laramie  county  entrusted  to 
him,  with  his  own  funds  and  used  the  same 
for  the  benefit  of  his  estate  which  thereafter 
passed,  by  his  assignment,  into  the  hands  of 
Joel  Ware  Foster,  assi^ee,  such  estate  gener- 
ally is  now  charged  with  the  trust,  and  the 
said  Laramie  county  is  entitled  to  the  repay- 
ment of  its  funds  out  of  the  said  estate  before 


any  use  of  the  same  for  the  payment  of  the 
general  indebtedness  of  the  estate. 

MeClure  v.  La  Plata  County  Comrs.  19  Colo. 
122;  Myers  y.  Clay  Center  Board  of  Education, 
51  Kan.  87;  Hubbard  y.  Alamo  Irrigating  db 
Mfg,  Co.  58  Kan.  687;  San  Diego  County  y. 
California  Nat.  Bank,  supra;  Independent 
Dist,  cfBoyer  y.  King,  80  Iowa.  497;  McLeod 
y.  Etans,  66  Wis.  401,  57  Am.  Rep.  287; 
Francis  y.  Evans,  69  Wis.  115;  Bowers  y.  Ev- 
ans, 71  Wis.  188;  Nonotuck  Silk  Co.  y.  Flan- 
ders, 87  Wis.  287;  Davenport  Plow  Co.  v. 
Lamp,    80  Iowa,  722. 

Messrs.  Charles  N.  Potter,  Atty.-Oen., 
and  J.  F.  Vaile,  also  for  plaintiffs: 


(1844)  8  Story,  C.  C.  79;  United  States  y.  MoLellan 
(1888)  3  Sumo.  845;  United  States  y.  Griswold  (1881) 
8  Fed.  Rep.  496. 

The  United  States  has  no  lien  upon  the  real  es- 
tate of  a  person  indebted  to  it  until  suitis  brought, 
unless  a  notorious  tnsoivency  or  bankruptcy  has 
taken  place,  or  being  unable  to  pay  bis  debts,  the 
debtor  has  made  a  yoluntary  assignment  of  all  bis 
property,  or  the  debtor,  having  absconded,  con- 
cealed or  absented  himself,  bis  property  has  been 
attached  on  that  ground,  by  process  of  law.  United 
States  V.  Hooe  (1806)  7  U.  S.  8  Craoch,  78, 2  L.  ed. 
37a 

To  entitle  tbe  United  States  to  preference  oyer 
other  creditors,  it  must  be  shown  that  the  debtor 
was  insolvent  and  had  voluntarily  assigned  all  his 
property  for  the  benefit  of  creditors,  or  that  an 
attachment  bad  been  taken  out  against  his  prop- 
erty as  an  absconding  and  absent  debtor,  and  prose- 
cuted to  effect.  McLean  v.  Kankin  (1806)  3  Johns. 
309. 

So  in  Beaston  v.  Farmers*  Bank  of  Delaware 
(1838)  87  U.  S.  12  Pet.  102,  9  L.  ed.  1017,  in  construing 
the  Act  of  Congress  of  1797,  chap.  74  •  5,  providing 
for  priority  of  payment  of  tbe  United  States  in  cases 
of  insolvency,  the  court  said:  ''  First,  that  no  lien 
te  created  by  the  statute;  secondly,  tbe  priority  es- 
tablished can  never  attach  while  tbe  debtor  con- 
tinues the  owner  and  in  possession  of  the  property, 
although  he  may  be  unable  to  pay  all  his  debts; 
thirdly,  no  evidence  can  be  received  of  tbe  in- 
aolvency  of  the  debtor  until  be  has  been  devested 
of  his  property  in  one  of  the  modes  stated  in  the 
section:  and  fourthly,  whenever  he  is  thus  devested 
of  his  property  the  person  who  becomes  invested 
with  the  title  is  thereby  made  a  trustee  for  the 
United  States,  and  is  bound  to  pay  their  debt  first 
out  of  the  proceeds  of  tbe  debtor^s  property.'* 

And  In  United  States  v.  Crookshank  (1882)  1  Edw. 
Cb.  288.  8  L.  ed.  121,  it  was  said  that  tbe  precedence 
of  payment  to  which  tbe  United  States  is  entitled 
can  only  arise  when  the  property  of  tbe  debtor  has 
passed  into  the  hands  of  assignees  in  the  case  of 
Insolvency,  or  when,  in  the  event  of  the  death  of 
tbe  debtor,  his  estate  has  passed  to  executors  or 
administrators. 

2,  Who  are  debtors  of  the  UnUed  States. 

It  is  to  be  observed  that  the  provision  of  the  re- 
vised statute  includes  '*  any  person  indebted,**  etc. 

The  previous  Statute  of  1797,  however,  where 
tbe  expression  used  was ''any  revenue  officer  or 
other  person.**  was  held  to  include  all  debtors  of 
tbe  United  States  and  not  to  be  confined  to  revenue 
officers  and  persons  accountable  for  public  money, 
in  the  United  States  y.  Fisher  (1804)  8  U.  S.  2Crancb, 
358.  2  L.  ed.  804. 

And  in  Beaston  y.  >  Farmers*  Bank  of  Delaware 
(1888)  37  U.  8. 12  Pet.  102.  9  L.  ed.  1017,  in  construing 
the  Act  of  Congress  of  March  8,  1707,  it  was 
said  that  *' all  debtors  to  the  United  States,  what-  { 
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ever  their  character,  and  by  whatever  mode;bound, 
may  be  faUriy  included  within  the  language** 
and  ''  that  it  is  manifest  that  congress  intended 
to  giye  priority  of  payment  to  the  United  States 
overall  otber  creditors  in  the  cases  stated  therein.** 

So  it  extends  to  debtors  of  the  United  States  gen- 
erally, or  at  any  rate  to  receivers  of  ibe  public 
money  whether  ofllcers  or  not,  if  entrusted  by  tbe 
United  States  with  the  receipt  or  application  of 
public  moneys,  though  tbe  debtor  be  a  foreigner 
resident  within  the  United  States.  United  States 
V.  Clason  (1806)  2  Brev.  118. 

And  the  United  States  is  entitled  to  priority  of 
payment  of  an  indebtedness  due  it  out  of  the  as- 
sets of  an  insolvent  debtor  under  the  acts  of  con- 
gress providing  therefor  though  the  contract  by 
which  the  indebtedness  was  incurred  was  made 
with  a  foreigner,  in  a  foreign  country.  Harrison 
V.  Sterry  a809)  9  U.  S.  5  Cranch,  289.  8  L.  ed.  104. 

And  an  agent  of  the  United  States  in  England 
cannot,  by  contorming  to  tbe  English  bankrupt 
laws,  lessen  or  affect  the  right  of  the  United  States 
to  priority  of  payment  of  an  indebtedness  due  it 
out  of  his  estate.    Harrison  v.  Sterry  (1807)  Bee,  246. 

A  firm  of  tNtnkcrs  in  London  appointed  by  the 
United  States  government  disbursing  agents  of 
the  navy  department,  some  of  the  members  of 
which  are  residents  of  Great  Britain  and  some  of 
the  United  States,  and  all  the  American  mem- 
bers of  which  were  adjudicated  bankrupts,  the 
firm  there  being  indebted  to  tbe  United  States  for 
moneys  placed  in  its  bands  by  the  department  for 
disbursement,  is  within  tbe  meaning  of  the  Act  of 
Congress  !of  Bfarch  8. 1797,  section  5,  providing  for 
priority  of  payment  of  the  United  States  when  any 
revenue  officer  or  other  person  indebted  to  the 
United  States  shall  become  insolvent.  Lewis  v. 
United  States  a875)  92  U.  S.  618, 28  L.  ed.  513. 

So  one  who,  with  a  fraudulent  purpose  to  secure 
to  himself  the  use  of  public  money,  receives  it 
with  full  knowledge  that  it  belongs  to  the  United 
States,  is  indebted  to  the  United  States  within  the 
meaning  of  tbe  Act  of  Congress  of  March  3, 1797. 
Bayne  v.  United  States  (1876)  93  U.  S.  642, 23  L.  ed. 
997. 

And  corporations  are  persons  within  the  meaning 
of  that  act.  Beaston  v.  Farmers*  Bank  of  Dela- 
ware (1838)  37  U.  8. 12  Pet.  102, 9  L.  ed.  1017. 

In  Com.  V.  Phoenix  Bank  (1846>  11  Met.  129,  how- 
ever, it  was  held  without  referring  to  Beaston  v. 
Farmers*  Bank  of  Delaware,  above  set  forth,  that 
an  incorporated  l)ank  is  not  a  person  from  which 
the  United  States  would  be  entitled  to  priority  of 
payment  of  a  debt  due  it  within  the  provisions  of 
that  act,  the  court  saying  that  it  was  of  the  opin- 
ion that  by  u  fair  construction  of  the  act  it  did 
not  extend  to  corporations. 

Tbe  burden  resta  with  persons  claiming  exemp- 
tion from  the  provision  of  the  act  providing  for 
priority  of  payment  to  the  United  States  where 
any  reyenue  officer  or  other  person  indebted  to  it 
shall  become  insolvent,  to  show  that  they  are  not 
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Wyoming  Sopremb  Court. 


Jan., 


A  debt  due  to  tbe  state  is  entitled  to  a  pref- 
erence over  debts  due  to  individuals. 

The  king's  "debt  shall  be  preferred  before  a 
debt  of  any  of  his  subjects." 

1  Bl.  Cora.  p.  240:  2  Bl.  Com.  p.  409;  3  Bl. 
Com.  p.  420;  Broom,  Legal  Maxims,  p.  69; 
OiU$  V.  Orater,  1  Clark  &  F.  72. 

Various  English  statutes  declared  and  af- 
firmed this  right,  from  Magna  Charta  down. 

Magna  Charta.  A.  D.  1225,  9  Hen.  III., 
chap.  18.  (IStat.  alL.  p.  7);25Edw.  III.,  chap. 
19,  (2  Stat,  at  L.  59v,  33  Hen.  VIII.  chap.  39. 
§  74,  (5  Slat,  at  L.  127);  13  Eliz.  chap.  4,  (6 
Stat,  at  L.  pp.  262,  263). 

The  principle  has  been  frequently  applied  in 
the  United  States. 


StaU  V.  Rogers,  2  Harr.  &  M'H.  198;  Mur- 
ray V.  Ridley,  3  Harr.  &  M'H.  175;  ConUe  v. 
Chew,  1  Harr.  &  J.  417;  StaU  v.  Bank  of  Mary- 
land, 6  Gill  &  J.  205,  26  Am.  Dec.  561;  Smith 
V.  State,  5  Gill,  45;  Re  Qreen^s  EstoU,  4  Md. 
Ch.  356;  ^tate  v.  Raltimore,  10  Md.  515;  Orem 
V.  Wrightson,  51  Md.  42,  34  Am.  Rep.  286; 
Robinhon  v.  Bank  of  Darien,  18  Ga.  96;  Com. 
V.  Cook,  8  Bush.  224:  State  v.  Rotc$e,  49  Mo. 
586;  Com,  v.  Lticie,  6  Binn.  270. 

A  voluntary  assignment,  under  (he  "Wyo- 
ming statute,  does  not  defeat  the  state's  right 
to  a  preference,  as  between  the  state  and  other 
creditors  not  having  specific  liens. 

In  tbe  construction  of  a  statute,  if  the  sover- 
eign (the  state)  is  not  specifically  and  expressly 


within  its  provisions.    Beaston  v.  Farmers'  Bank 
of  Delaware,  «wpra. 

3.    What  debts  are  wUhin  the  statute. 

In  Lewis  v.  United  States  aSTS)  92  U.  8.  618,  23  L. 
ed.  513.  tbe  court  construed  tbe  provision  of  the 
Bankruptcy  Act  of  March  2, 1867(14  Stat,  at  L.  617), 
providing  for  priority  of  all  debts  due  the  United 
States  and  all  taxes  and  assessments  under  tbe  laws 
thereof,  and  the  Act  of  Congrees  of  Marcb  8, 1798, 
§  5  (1  Stat,  at  L.  615),  providing  for  priority  of  debts 
due  to  the  United  States  from  any  revenue  officer 
or  other  person,  saying  that  the  form  of  the  Indebt- 
edness  is  immaterial.  It  may  be  by  simple  contract, 
specialty,  Judgment,  decree  or  otherwise  by  record. 
The  debt  maybe  legal  or  equitable,  and  have  been 
incurred  in  this  country  or  abroad:  a  valid  indebt- 
edness is  as  effectual  in  one  form  as  another,  and 
the  debtors  may  be  joint  or  several,  and  principals 
or  sureties.  No  distinction  is  made  by  the  statutes, 
all  are  included. 

And  in  Howe  v.  Sbeppnrd  (1835)  2  Snmn.  1S3.  it 
was  held  that  the  Act  of  Congress  of  1797  applies  to 
equitable  as  well  as  legal  debts. 

Thus  the  United  States  as  bolder  of  a  protested 
bill  of  exchange  which  has  been  negotiated  in  the 
ordinary  course  of  trade,  is  entitled  to  be  preferred 
to  the  general  creditors  of  the  person  liable  thereon 
under  the  Act  of  Congress  of  1797,  fi  6.  United 
-^atptes  V.  Fisher  (1804)  6  U.  S.  2  Cranch,  358, 2  L.  ed. 
804. 

And  a  judgment  in  favor  of  the  United  States 
against  a  tMinkrupt  In  an  action  for  the  recovery 
of  penalties  for  violation  of  the  internal  revenue 
laws  In  selling  cigar  lights  without  tax  stamps  is  a 
debt  provable  in  bankruptcy  proceedings  against 
the  debtor  so  far  as  it  did  not  consist  of  costs  of  the 
suit  and  of  which  tbe  United  States  is  entitled  to 
priority  of  payment  to  that  extent,  althouKh  the 
judgment  was  obtained  after  the  adjudication. 
Re  Rosey  (1873)  6  Ben.  507, 8  Nat.  Bankr.  Reg.  509. 

And  a  claim  of  an  insolvent  debtor  against  the 
principal  in  a  bond  for  duties  which  he  had  been 
compelled  to  pay  as  surety  passes  to  his  assignee 
and  the  right  of  the  United  States  to  priority  of 
payment  of  a  judgment  debt  due  it  attaches  thereto 
and  tbe  claim  is  payable  out  of  tbe  avails  of  a 
claim  by  the  principal  on  the  bond  against  tbe  gov- 
ernment of  Spain  which  was  afterwards  paid,  under 
the  Florida  treaty,  and  came  to  tbe  hands  of  tbe 
assignee.  Hunter  v.  United  States  (1831)  30  U.  8.  5 
Pet.  178,  8  L.  ed.  88. 

So  a  claim  of  the  United  States  against  the  estate 
of  a  deceased  insolvent  marshal  is  entitled  to  prior- 
ity under  U.  S.  Rev.  Stat.  86  3466,  3467,  over  a  claim 
by  a  deputy  marshal  against  the  marshal  for  serv- 
ices.   Gregory^s  Estate  (1876)  11  Phila.  128. 

The  United  States  is  not  entitled  to  priority  of 
payment  of  a  claim  against  an  insolvent  national 
bank,  out  of  its  assets  over  other  creditors  under  U. 
S.  Rev.  Stat  6  6466,  giving  priority  to  demands  of 
29  L.  R.A. 


the  United  States  against  insolvents,  however,  as 
the  act  authorizing  the  formation  of  national  banks 
is  a  separate  code  by  itself,  neither  limitPd  nor  en- 
larged by  other  statutory  provisions  with  respect 
to  the  bettlement  of  demands  against  insolvents  or 
their  estates  and  giving  no  preference  to  any  claim 
except  for  moneys  to  reimburse  the  United  States 
for  advances  in  reclaiming  notes.  Cook  County 
Nat.  Bank  of  Chicago  v.  United  States  (1882)  107  U. 
S.  445, 27  L.  ed.  537,  reversing  United  States  v.  Cook 
County  Nat.  Bank  (1879)  9  Biss.  66. 

And  it  is  not  given  a  right  of  priority  of  payment 
of  a  claim  due  it  out  of  the  assets  of  an  insolvent 
national  bank  over  other  creditors  by  the  Bank- 
rupt Act  (14  Stat,  at  L.  617)  giving  priority  to  the 
demands  of  the  United  States  agnin.st  tbe  estates  of 
bankrupts,  as  that  enactment  deals  with  the  estates 
of  persons  adjudged  to  be  insolvent  under  that  law 
and  covers  only  the  distribution  of  their  estates. 
Cook  County  Nat  Bank  of  Chicago  v.  United 
States,  supra. 

So  in  Howe  v.  Sheppard  a835)  2  Sumn.  133,  it  was 
said  that  the  United  States  cannot  enforce  its  right 
of  priority  in  a  suit  at  law  as  assignee  of  a  judg- 
ment of  a  private  creditor  of  an  insolvent  debtor 
when  the  suit  is  brought  in  tbe  name  of  the  cred- 
itor, but  that  the  assignment  of  the  judgment  trans- 
fers the  debt,  and  that  the  government  might  en- 
force the  judgment  against  the  debtor  by  bill  in 
equity,  but  the  court  stated  that  this  was  not  tbe 
question  intended  to  be  raised. 

And  in  Com.  v.  Phcenlx  Bank  (1846)  11  Met  129, 
the  opinion  was  expressed  that  deposits  made  by 
persons  and  recruiting  officers  in  a  bank,  in  their 
own  names,  though  designating  the  capacity  in 
which  they  act,  do  not  constitute  the  bank  a  debtor 
of  the  United  States  so  as  to  entitle  it  to  priority 
of  pajrment  when  the  officers  themsielves  are  made 
the  absolute  debtors  of  the  United  States. 

See.  also,  as  to  debts  due  to  officers  and  agencies 
of  government  inira,  heading.  Priority  of  the 
states,  subhead.  To  what  indebtedness  it  applies. 

Nor  does  the  Act  of  Congress  of  March  3, 1797, 
§5,  apply  to  a  debt  which  was  due  before  the  act 
was  passed,  though  the  balance  was  not  adjusted 
at  the  treasury  until  after  its  passage.  United 
States  V.  Bryan  a815)  13  U.S.  9  Cranch,374,  3  L.  ed.764. 

But  a  debt  due  to  the  United  States  from  a  de- 
ceased revenue  officer  is  entitled  to  priority  of  pay- 
ment out  of  the  assets  in  the  hands  of  his  admini»- 
trators  in  Pennsylvania,  whether  the  debt  arose 
before  or  after  the  passage  of  the  Act  of  CongreAs 
of  March  3,  1797,  as  it  would  have  been  entitled  to 
such  priority  under  the  laws  of  that  state  pre- 
viously existing.    Com.  v.  Lewis  (1814)  6  Binn.  284. 

The  priority  to  which  the  United  States  is  en- 
titled under  that  act  comprehends  a  bond  for  the 
payment  of  duties  executed  anterior  to  the  date  ot 
the  assignment  but  payable  afterwards.  United 
States  v.  State  Bank  of  North  Carolina  (1838)  31  U. 
,S.6Pet29,8L.ed.306. 


1895. 


State  v.  Foster. 
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meDtioned  in  the  statute,  it  will  not  be 
^und. 

Waiion  V.  Berkley,  1  Plowd.  289  a. 

(a).  As  to  the  statute  of  limitations. 

United  States  v.  Hoar,  2  Mason.  311.  See 
also  Fleople  v.  Gilbert,  18  Johns.  227;  Cam.  v. 
Johnson,  6  Pa.  186;  Jossdyn  v.  Stone,  28  Miss. 
753. 

(b).  As  applied  to  questions  of  jurisdiction. 

United  States  v.  Greene,  4  Mason.  427.  See 
also  United  States  v.  Heices.  Crabbe.  807.  318; 
State  V.  Garland,  29  N.  C.  48;  7 he  Dollar  Sav. 
Bank  T.  United  States,  86  U.  S.  19  Wall.  227. 
122  L.  ed.  80. 

(c).  As  applied  to  grants  by  the  sovereign. 


Feather  v.  Queen,  6  Best  «fe  S.  257;  Dixon  v, 
London  Small  Arms  Co.  L.  R.  1  App.  Cas. 
682. 

(d).  As  applied  to  claims  asserted  against  the 

Divine  v.  Harvie,  7  T.  B.  Mou.  489.  18  Am. 
Dec.  194. 

(e).  ,A8  to  claims  of  creditors  on  lands  es- 
cheated to  the  state. 

Ben  V.  aSanlon,  21  N.  J.  L.  582. 

(f).  As  to  taxes  against  proi)erty  held  in 
public  .interests. 

PuUie  Schools  Trustees  v.  Trenton,  80  N.  J. 
Eq.  667. 

(g).  As  to  state's  liability  for  official  fees. 


4.  What  constitutes  insolvency. 

The  mere  iDablllty  of  a  debtor  to  pay  bis  debts 
<loe6  not  entitle  the  United  States  to  priority  of  pay- 
ment of  an  indebtedness  due  it  under  the  Act  of 
•Congress  providing  for  such  priority  in  case  of  the 
insolvency  of  the  debtor.  Farmers'  Bank  of  Dela- 
ware V.  Beaston  (1836)  7  Gill  &  J.  421,  28  Am.  Dec. 
226;  United  States  v.  Griswold  (1881)  8  Fed.  Rep.  496; 
Theiuaeon  v.  Smith  (1817)  16  U.  8.  2  Wheat  3M.  4  L. 
ed.  271;  Com.  v.  Phoenix  Bank  (1846)  11  Met.  129. 

And  it  is  not  entitled  to  priority  of  payment  of 
an  indebtedness  on  bonds  given  for  duties  when  the 
debtor  has  not  sulficient  property  to  pay  bis  debts, 
but  has  made  no  general  assignment  for  the  bene- 
fit of  ciieditors  either  voluntarily  or  by  process  of 
law.    Smith  v.  Tinker  (1806)  2  Day.  286. 

Nor  is  it  sufficient  that  the  winding  up  of  his  af- 
fairs is  effected  in  whole  or  in  part  by  legal  proceed- 
ings. It  must  be  accompanied  by  a  voluntary  gen- 
eral assignment  or  a  legal  banltruptcy.  Com.,  v. 
Phoenix  Bank,  supra. 

It  must  be  a  legal,  actual  and  known  insolvency 
manifested  by  some  notorious  act  of  the  debtor 
pursuant  t»  law.  Prince  v.  Bartlett  (1814)  12  U.  S. 
8  Crancb.  431,  3  L.  ed.  614;  Marshall  v.  Barclay  (1828) 
1  Paige,  159,  2  L.  ed.  600. 

The  word  '"insolvency"  in  the  acts  of  congress 
providing  for  the  priority  of  payment  of  an  indebu 
ednesB  to  the  United  States  means  a  legal  insolvency 
and  does  not  apply  to  an  inability  on  the  part  of  the 
debtor  to  satisfy  all  his  debts  where  his  insolvency 
was  not  notoriously  known.  Thelusson  v.  Smith 
(1817»  16  U.  8.  2  Wheat.  396,  4  L.  ed.  271. 

Some  overt  and  notorious  act  is  meant  which  the 
laws  of  the  state  recognize  as  an  insol  vency.  Bart- 
let  V.  Prince  (181^)  9  Mass.  431;  Marshall  v.  Barclay 
^1828)  1  Paige,  169,  2  L.  ed.  600. 

And  it  relates  to  such  a  general  divestment  of 
property  as  would,  in  fact,  be  equivalent  to  insolv- 
ency in  its  technical  sense.  It  supposes  that  all  the 
debtor's  property  has  passed  from  him.  Conard  v. 
Atlantic  Ins.  Co.  of  New  York  (1828)  26  U.  8.  1  Pet. 
888,  7  L.  ed.  189. 

Thus  the  Act  of  Congress  of  1T97,  providing  that, 
in  case  of  insolvency,  debts  due  to  the  United  States 
shall  be  first  paid,  is  confined  to  cases  of  declared 
insolvency,  when  the  effects  of  the  debtor  are  to  be 
appropriated  to  the  payment  of  bis  debts,  and  does 
not  apply  to  a  case  of  a  prior  conveyance  by  the 
debtor  to  a  bona  fide  purchaser,  as  no  lien  is  created 
by  the  statute.    Otis  v.  Warren  (1819)  16  Mass.  53. 

**Its  insolvency,  if  not  established  by  legal  pro- 
<jeedings  resulting  in  the  appointment  of  an  official 
assignee,  must  be  accompanied  by  a  voluntary  as- 
signment of  substantially  all  the  debtor's  property: 
so  long  as  it  remains  in  his  own  hands,  any  partial 
sale,  transfer,  or  pledge  of  it  does  not  bring  the  case 
within  the  statute.*'  United  States  v.  Griswold 
(1881)  8  Fed.  Rep.  496. 

And  thcf  Act  of  March  2, 1799,  only  gives  prefer- 
•enoe  to  the  United  States  on  custom-house  bonds 
BB  against  other  creditors,  after  a  notorious  act  of 
^  L.  R.  A. 


insolvency,  as  where  the  debtor  has  assigned  for 
the  benefit  of  creditors,  when  he  has  absconded 
and  his  property  is  attached,  etc.  United  States  v. 
King  (1801)  Wall.  C.  C.  12. 

And  the  United  States  is  not  entitled  to  priority 
of  payment  of  custom-house  bonds  due  it  over  an- 
other creditor  of  the  debtor  firm  to  whom  an  assign- 
ment of  certain  property  had  been  made  in  satis- 
faction of  bis  debt,  though  at  the  time  of  such 
assignment  the  bouse  was,  in  fact,  insolvent,  where 
it  continued  in  business,  though  embarrassed,  and 
no  act  of  bankruptcy  had  been  committed  and  no 
assignment  for  creditors  made  or  attachment  is- 
sued.   Ibid. 

Thus  the  concealment  of  a  debtor,  while  insolv- 
ent to  avoid  arrest  by  bis  creditors  is  not  a  legal 
act  of  bankruptcy,  which  will  give  the  United 
States  the  right  of  priority  of  pa3rment  of  a  debt 
due  it  from  the  insolvent,  the  right  of  priority  not 
attaching  while  the  properiy  remains  in  the  hands 
of  the  debtor  and  subject  to  his  control.  United 
States  V.  Clark  ass»)  1  Paine,  C.  C.  62R. 

And  a  mortgage  made  while  the  mortgagor  was 
not  legally  a  bankrupt  or  insolvent,  though  in  fact 
unable  to  pay  his  debts,  as  a  security  for  an  ordi- 
nary loan  and  which  did  not  amount  to  and  was 
not  pretended  to  be  a  voluntary  assignment  of  all 
his  property  for  the  benefit  of  his  creditors,  does 
not  constitute  an  act  of  bankruptcy  and  does  not 
give  the  United  States  a  right  of  priority  of  pay- 
ment of  an  indebtedness  due  it  under  U.  S.  Rev. 
Stat.  6  3466.  United  States  v.  Griswold  (1881)  8  Fed. 
Rep.  496. 

Nor  is  the  United  States  entitled  to  priority  of 
payment  of  an  indebtedness  out  of  the  assets  of  a 
bank  under  Act  of  Congress  of  1767,  chap.  74.  6  6, 
where  the  assets  of  the  bank  are  put  in  the  hands 
of  receivers  under  process  issued  by  the  bank  com- 
missioners pursuant  to  U.  S.  Stat.  1838,  chap.  14, 65, 
for  the  purpose  of  the  adjustment  of  its  affairs  ac- 
cording to  the  provisions  of  U.  S.  Rev.  Stat.,  chap. 
44.  such  proceedings  not  constituting  a  legal  bank- 
ruptcy or  insolvency  within  the  meaning  of  the  act. 
Com.  V.  Phoenix  Bank  (1846)  11  Met.  129. 

A  deed  executed  by  a  person  indebted  to  the 
United  States  conveying  all  the  property  in  his  pos- 
session to  trustees  for  the  payment  of  his  debts,  not 
including  the  debt  to  the  United  States,  is  an  act  of 
insolvency  within  the  provisions  of  the  act  of  con- 
gress, however,  and  such  priority  attaches  at  the 
instant  the  deed  is  executed  and  cannot  be  defeated 
by  a  subsequent  decision,  in  his  favor,  in  an  action 
for  the  recovery  of  property  which  had  never  been 
in  his  possession  upon  an  unascertained  claim  of 
the  debtor's  wife.  United  States  v.  The  Marshal 
of  Dist.  of  North  Carolina  a?33)  2  Brock.  488. 

And  a  reservation  of  a  female  slave,  with  her 
three  children,  worth  between  three  and  four  hun- 
dred dollars,  from  a  deed  of  assignment  for  the 
benefit  of  creditors  conveying  a  large  property.  Is 
but  a  trivial  portion  of  the  estate,  and  does  not 
prevent  the  deed  from  constituting  an  act  of  in- 
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StaU  V.  KeUey,  44  N.  J.  L.  1. 

The  state  is  not  affected  by  bankruptcy  or 
insolvent  laws. 

Rexy.  PUley,  Bunb.  202;  Ex  parte  Temple, 
2  Ves.  «&  B.  395;  People  v.  BoseiUr,  4  Cow. 
143;  People  v.  Herkimer,  4  Cow.  845,  15  Am. 
Dec.  879.  See  also  Saunders  y.  Com.  10  Gratt. 
494;  Com.  v.  Hutchinson,  10  Pa.  466:  Public 
Schools  TrusUes  v.  Trenton,  30  N.  J.  Eq.  684; 
States.  Camden  County  Common  Heas  Ct.  51 
N.  J.  L.  426;  Greeley  v.  Provident  Sat.  Bank, 
98  Mo.  458. 

The  language  of  the  assignment  act  of  Wyo- 
ming shows  that  it  was  not  intended  to  apply 
to  the  state. 


See  The  Dollar  Sat.  Bank  v.  United  States,  86 
U.  S.  19  Wall.  289.  22  L.  ed.  82;  Den  v.  (THar^ 
Ion,  21  N.  J.  L.  590.  See  also  King  v.  Allen, 
15  East,  888. 

Under  the  assignment  law,  the  assignee 
takes  the  property  of  his  assignor,  subject  to 
the  equitable  lien  of  the  state  for  the  amount 
due  to  it. 

State  V.  Rowse,  49  Mo.  586;  Oreeley  v.  Prom- 
dent  Sav.  Bank,  98  Mo.  460;  Dunlap  v.  Oalla- 
tin  County,  15  111.  7;  Be  Fulton's  Estate,  51 
Pa.   211;  Ludington's  Petition,  5  Abb.  N.  C. 

I  818;  Oiffordv.  Black,  22  Ind.  444. 

I     In  Re  Cavin's  Petition  v.  Gleason,  105  N.  Y. 

I  256,  the  court  says  upon  an    accounting  ia 


sol  venoy  which  will  entitle  a  debt  due  to  the  United 
States  to  priority  of  payment,  especially  when  they 
were  not  reduced  to  possession  until  after  the  as- 
siirnment.    Ibid, 

An  assignment  by  a  partnership  of  all  the  part- 
nership effects  for  the  payment  of  its  debts  for 
which  the  partnership  fund  is  inadequate,  is  an  act 
of  insolyency  which  will  entitle  the  United  States 
to  priority  of  payment  of  a  debt  due  it  from  the 
firm,  though  one  of  the  partners  remained  solvent. 
United  States  v.  Sbelton  (1821)  1  Brock.  517. 

And  the  United  States,  having  obtained  a  Joint 
Judgment  against  all  the  obligors  on  a  Joint  and 
several  l)ond  given  for  duties,  l)Oth  principal  and 
sureties,  and  one  of  the  obligors  having  died  and 
the  others  having  become  insolvent,  may,  by  virtue 
of  its  right  of  priority  in  case  of  insolvency,  main- 
tain a  suit  in  equity  for  the  recovery  of  the  debt 
out  of  the  assets  of  the  deceased  Judgment  debtor 
whoseestate  was  also  insolvent.  United  States  v. 
Cushman  (1836)  2  Sumn.  426. 

5.  Sufficiency  of  alignment  to  confer  priorUy. 

There  must  be,  in  some  way,  an  assignment  of  the 
debtor^s  property  to  a  third  person  for  distribution 
among  his  creditors  before  the  statute  giving  pri- 
ority to  a  debt  due  to  the  United  States,  can  be  in- 
voked. Bush  V.  United  States  a882}  8  Sawy.  322, 15 
Cent.  L.  J.  427;  Smith  v.  Tinker  (18(»)  2  Day,  286. 

Thus  a  consignment  of  goods  by  a  debtor  abroad, 
though  insolvent,  with  directions  to  have  them  sold 
and  the  proceeds  paid  to  his  creditors  in  the  state.  Is 
not  such  an  assignment  of  his  property  as  will  en- 
title the  United  States  to  priority  of  payment  of  a 
claim  due  it  out  of  the  assets  of  the  debtor  under 
the  act  of  congress  providing  therefor  in  case  of  a 
voluntary  assigrnment.  McLean  v.  Rankin  (1806)  8 
Johns.  809. 

**Nor  is  a  sale  or  mortgage  for  a  present  consid- 
eration, and  not  on  account  of  a  pre-existing  debt 
or  obligation,  an  assignment,  actually  speaking,  or 
within  the  spirit  or  meaning  of  the  statute  which 
contemplates  that  the  debtor  shall  thereby  devest 
himself  of  his  property  for  the  benefit  of  one  or 
more  of  his  creditors.**  United  States  v.  Oriswold 
(1881)  8  Fed.  Hep.  496. 

And  tbe  election  of  trustees  to  wind  up  the  busi- 
ness of  a  debtor  bank  under  a  special  statute  passed 
upon  the  bank^s  application,  is  not  such  an  assign- 
ment of  all  its  property  as  will  entitle  the  United 
States  to  priority  of  payment  of  a  debt  due  it  out 
of  the  funds  of  tbe  bank  under  the  Act  of  Con- 
gress of  March  8, 1797,  where  tbe  trustees  refused 
to  accept  the  trust.  Beaston  v.  Farmers*  Bank  of 
Delaware  (1838)  87  U.  S.  12  Pet.  1(B.  9  L.  ed.  1017. 
affirming  Farmers*  Bank  of  Delaware  v.  Beaston 
(1886)  7  GtU  &  J.  421,  28  Am.  Dec.  226. 

Or  where  they  were  not  selected  after  notice  as 
required  hylthe  special  act,  and  did  not  accept  the 
trust.  Farmers*  Bank  of  Delaware  v.  Beaston, 
supra,  j 

29  L.  R.  A. 


And  the  anpointment  of  receivers  of  a  debtor 
tNtnking  corporation  is  not  such  a  transfer  and 
possession  of  the  property  of  the  bank  as  will  en- 
title the  United  States  to  priority  of  payment  of  a 
claim  due  it  within  the  meaning  of  the  Act  of  Con- 
gress of  March  8, 1797,  providing  for  such  priority, 
especially  where  it  does  not  appear  that  tbe  power 
conferred  upon  them  was  ever  executed.  Beaston 
V.  Farmers*  Bank  of  Delaware,  supra. 

Nor  is  the  United  States  entitled  to  priority  of 
payment  of  an  indebtedness  due  it  under  tbe  acta 
of  congress  providing  therefor  where  the  debtor 
has  made  an  assignment  of  his  property,  unless  the 
assignment  covered  all  his  property.  United  States 
V.  flowland  (1819)  17  U.  8.  4  Wheat.  108,  4  L.  ed.  628: 
United  States  v.  Mott  (1822)  1  Paine,  C.  C.  188. 

It  must  appear  that  the  assignment  was  of  all  his 
property,  or  that  it  was  made  with  a  view  to  defeat 
tbe  claim  of  the  United  States.  Marshall  v.  Bar- 
clay  (1828)  1  Paige,  IfiV.  2  L.  ed.  600. 

An  assignment  for  tbe  benefit  of  creditors  which 
Is  partial  on  its  face  and  partial  in  fact,  not  includ- 
ing all  the  as6ignor*s  property,  is  not  one  which 
will  entitle  the  United  States  to  priority  of  pay- 
ment of  a  claim  due.  United  States  v.  Bank  of 
United  States  (1844)  8  Rob.  (La.)  262;  United  States 
V.  Amory  (1880)  5  Mason,  455. 

An  omission  of  portions  of  the  debtor*s  property 
not  by  accident  or  for  the  purpose  of  evading  tbe 
statute,  but  to  pay  particular  creditors,  renders 
the  assignment  ineffective  to  give  priority  to  tbe 
United  States,  though  the  omitted  portion  did  not 
extend  one-twentieth  of  the  whole.  United  States 
V.  Amory,  supra. 

So  when  an  assigrnment  for  the  benefit  of  credit- 
ors purports  upon  its  face  to  convey  specific  prop- 
erty only  and  not  to  be  universal  in  its  operation, 
it  is  necessary  in  a  proceeding  by  tbe  United  States 
to  establish  a  right  to  priority  of  payment  of  an 
indebtedness  due  it  upon  the  ground  of  a  general 
assignment  to  expressly  aver  that  the  assignment 
conveys  all  the  property  of  the  debtor.  United- 
States  V.  Munroe  (1880)  5  Mason,  572. 

And  an  assignment  of  all  the  debtor*s  property 
In  a  schedule  referred  to,  which  enumerates  only 
specific  property  and  does  not  purport  to  be  all, 
affords  no  presumption  that  it  is  all  the  debtor*8 
property,  and  is  not  such  an  assignment  as  will 
entitle  the  United  States  to  priority  of  payment  of 
a  debt  due  it  when  there  is  no  proof  that  it  con- 
tained all  or  that  there  was  a  suppression  of  fact 
with  the  fraudulent  design  to  evade  the  rights  of 
tbe  United  States.  United  States  v.  Langton  (ISSD) 
5  Mason,  280. 

And  the  burden  of  proof  rests  with  the  United 
States  to  establish  that  an  assignment  for  the  bene- 
fit of  creditors  not  purporting  on  its  face  to  be  of  all- 
the  debtor*s  property  does  in  fact  contain  all  of  It, 
where  it  insists  on  priority  of  payment  of  an  in- 
debtedness due  it  under  the  Act  of  Cbngress  ot 
1799,  chap.  128,  •  66.  United  States  v.  Langton^ 
supra;  United  States  v.  Howland  (1819)  17  U.  SL  4 
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bankruptcy  or  iDSolveDcy  a  trust  creditor  is 
not  eutitlea  to  a  preference  over  general  cred- 
itors of  the  insolvent,  merely  on  the  ground  of 
the  nature  of  his  claim,  that  is,  that  he  is  a 
trust  creditor  as  distinguished  from  a  general 
creditor. 

See  also  Atkinwn  v.  BocJiesier  Printing  Co, 
114  N.  Y.  168. 

Mea9rs,  Laeey  ft  Van  Devanter,  for 
defendant: 

Wherever  the  property  of  a  party  has  been 
wrongfully  misapplied,  or  a  trust  fund  has 
been  wrongfully  converted,  if  its  identitv  can 
be  traced,  it  will  be  held,  in  its  new  form,  liable 
to  the  rights  of  the  original  owner  cesini  que 


trust;  and  conversely,  if  its  identit^r  cannot  be 
traced,  the  remedy  of  the  cestui  que  trust 
against  any  specific  property,  is  lost  i 

2  Story,  Eq.  Jur.  §  1258,  and  authorities 
cited;  2  Pom.  Eg.  Jur.§  1051,  and  authorities 
cited;  |2  Perrv,  Tr.  |§  886  «<  seq.,  and  authori- 
ties  cited;  1  Beach,  Eq.  Jur.  §§  284.  286. 

In  Little  v.  Chadioick,  7  L.  R.  A.  570.  151 
Mass.  109,  the  court  says:  **When  trust  money 
becomes  so  mixed  up  with  the  trustee's  indi- 
vidual funds  that  it  is  impossible  to  trace  and 
identify  it  as  entering  into  some  specific  prop- 
erty, the  trust  ceases." 

In  Nonotuek  Silk  Co.  v.  Flanders,  87  Wis. 
287,  the  court  holds  that  the  right  to  follow 


Wbeat.  106, 4  L.  ed.  606;  United  States  v.  Clark  (18») 

1  Paine.  C.  C.  0S9. 

But  an  assignment  for  the  benefit  of  creditors,  to 
give  the  United  States  the  right  of  priority  of  pay- 
ment of  an  Indebtedness  due  it  from  the  assignor, 
must  be  of  all  the  debtor's  property  as  contradis- 
tinguished from  a  partial  assigmnent  or  profess- 
edly an  assignment  of  part  of  the  debtor's  property 
only.    United  States  v.  Clark,  9u%tra. 

And  the  omission  by  accident  or  mistake  of  an 
article  of  property  from  an  assigrnment  for  the 
benefit  of  creditors  which  purports  to  be  general 
and  does  not  show  that  the  intention  was  that  it 
should  be  partial  as  opposed  to  a  general  one  will 
not  defeat  the  right  of  the  United  States  to  priority 
of  payment  of  a  debt  due  it  out  of  the  assets.  Ihid. 

And  a  small  portion  of  the  property  of  a  debtor 
left  out  of  an  assignment  for  the  benefit  of  credit- 
ors made  by  him  will  not  defeat  the  right  of  tbe 
United  States  to  priority  of  payment  of  a  debt  due 
It.    United  States  v.  Langton.  suftra. 

An  assi^ee  for  the  benefit  of  creditors  is  con- 
cluded from  dlspatlng  the  generality  of  tbe  as- 
signment and  setting  up  the  omission  of  an  item  of 
property  therefrom  for  the  purpose  of  defeating 
the  right  to  priority  of  payment  of  tbe  United 
States,  when  the  alignment  was  general  in  form 
and  given  out  to  be  general  and  so  understood  and 
declared  by  the  parties.  United  States  v.  Clark, 
auvra. 

In  United  States  v.  Hooe  (1806)  7  U.  8.  8  Cranch,  73t 

2  L.  ed.  870,  however,  it  was  said  that  "if  a  trivial 
portion  of  an  estate  should  be  left  out,  for  the  pur- 
pose of  evading  the  act,  it  would  be  considered  as 
a  fraud  upon  the  law.  and  the  parties  would  not  be 
enabled  to  avail  themselves  of  such  a  contrivance." 

So  an  assignment,  though  it  must  be  of  all  the 
delator's  property,  need  not,  under  the  Act  of  Con- 
gress of  March  8, 1797.  be  lor  the  benefit  of  all  his 
creditors.  United  States  v.  Mott  (lfti2)  1  Paine,  C. 
C.188. 

And  the  rule  would  undoubtedly  be  the  same  un- 
der section  3466  of  tbe  Revised  Statutes  as  the  ian- 
iruage  of  the  Act  of  March  8, 1797,  ^'a  voluntary  as- 
sifrnment  thereof"  is  there  reproduced. 

But  an  assignment  by  a  debtor  of  his  property 
for  tbe  benefit  of  a  singrle  creditor  providing  for 
tbe  payment  of  no  debts  except  such  as  were  due 
bim,  or  upon  which  he  was  liable  as  surety,  or  tor 
tbe  benefit  of  one  or  more  creditors  to  discharge 
tbe  debts  due  them,  is  not  such  an  assignment  as 
will  give  the  United  States  the  right  of  priority  of 
payment  of  a  debt  due  it  under  tbe  Act  of  Congress 
of  1799.  chap.  128. 1 66.  providing  therefor,  wbere  tbe 
debtor  shall  make  a  voluntary  assignment  of  his 
property  for  the  benefit  of  his  creditors.  Bouchaud 
T.  Dias  (IB48)  1  N.  Y.  201,  reversing  10  Paige,  446,  4 
l-  ed.  lOU.  as  to  this  point.  United  States  v.  Mc- 
Lellan  (1838)  8  Sumn.  846. 

Unless  it  was  given  for  the  purpose  of  evading 
tbe  right  of  priority  given  by  the  statute.    United 
States  V.  McLellan,  tniprcu 
80  L.  R.  A. 


And  U.  S.  Rev.  Stat  §  8646,  providing  for  the  pri- 
ority of  payment  of  an  indebtedness  due  the  United 
States,  is  only  applicable  to  cases  where  the  debtor's 
estate,  either  by  his  death,  legal  bankruptcy  or  in- 
solvency has  passed  into  tbe  hands  of  an  adminis- 
trator or  assignee  for  the  benefit  of  creditors  or 
where  the  debtor  himself  has  voluntarily  made 
such  disposition  of  it,  and  not  to  a  conveyance,  as- 
signment or  transfer,  by  whatever  means  accom- 
plished, to  a  real  or  pretended  creditor  or  creditors 
in  payment  or  satisfaction  of  a  debt  or  claim. 
Bush  V.  United  States  a882)  16  Cent.  L.  J.  427,  8 
Sawy.  322. 

But  "an  assignment  maybe  made,  within  the 
statutes,  by  one  or  more  instruments  to  one  or 
more  persons  at  different  dates,  provided  tbat  the 
circumstances  warrant  the  conclusion  that  they 
are  all  the  result  of  a  pre-existing  purpose  to  as- 
sign the  insolvent's  property  for  the  benefit  of  his 
creditors."  United  States  v.  Oriswold  (1881)  8  Fed. 
Rep.  496. 

An  insolvent  debtor  who  assigns  all  his  property 
by  different  acts  cannot  thereby,  under  the  pre- 
text that  the  assignment  was  partial  and  not  gen- 
eral, defeat  tbe  right  of  the  United  States  to  prior- 
ity of  payment  of  a  claim  due  it.  United  States  v. 
Bank  of  United  States  (1844)  8  Rob.  (La.)  262. 

And  wben  one  who  has  ceased  to  do  business  and 
Is  clearly  insolvent,  with  the  intent  to  assign  his 
whole  estate  for  the  benefit  of  creditors,  first  as- 
signs a  part  for  the  benefit  of  one  set  of  creditors 
and  afterwards  assigns  the  residue  for  the  l)enefit  of 
another  set,  the  two  assign  tuents  will  be  regarded 
as  one  transaction,  constituting  an  assignment  of 
all  the  debtor's  property  which  will  entitle  tbe 
United  States  to  priority  of  payment  of  a  debt  due 
It  under  the  acts  of  congress  providing  therefor. 
Downing  v.  Kintzing  (1816)  2  Serg.  &  R.  326;  Marshall 
v.  Barclay  a828)  1  Paige,  169,  2L.  ed.  600. 

So  Judgments  confessed  by  a  person  indebted  to 
the  United  States,  which,  when  docketed,  operate 
to  transfer  to  tbe  creditors  therein  substantially 
all  the  property  owned  by  him  after  satisfying 
specific  liens  thereon,  may  constitute  a  voluntary 
assignment  witbin  the  meaning  of  the  statute  giv- 
ing priority  of  payment  to  the  United  States. 
United  States  v.  Griswold  (1881)  8  Fed.  Rep.  496. 

But  the  confession  of  Judgments  by  a  debtor 
unable  to  pay  his  debts,  to  sundry  persons,  for  an 
aggregate  sum,  which,  together  with  his  indebted- 
ness to  tbe  United  States  and  sundry  mortgage 
creditors,far  exceeded  tbe  value  of  his  assets,  most 
of  which  wore  based  upon  fictitious  claims  and 
made  with  intent  to  hinder,  delay  and  defraud  the 
United  States  in  the  collection  of  its  claim.does  not 
amount  to  an  assignment,  within  the  purview  of 
the  act  of  congress  giving  priority  to  the  United 
States.  Bush  v.  United  States  (1882)  16  Cent  L.  J. 
427.  8  Sawy.  322. 

So  the  right  of  priority  of  the  United  States  at- 
taches in  case  of  an  assignment  by  an  agent  of  the 
United  States  in  England  who  is  indebted  to  It 
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trust  moneys  into  other  property  has  its  basis 
in  the  right  of  property,  and  never  was  based 
upon  the  theory  of  preference  by  reason  of  un- 
lawful conversion,  and  that  the  guidia|^  prin- 
ciple is  that  a  trustee  cannot  assert  a  title  of 
his  own  to  trust  property. 

In  Peters  v.  Bain,  138  U.  S.  670.  671.  693, 
33  L.  ed.  696,  704.  the  court  held  that  before 
the  bank  could  claim  a  lien  upon,  or  prefer- 
ential payment  out  of,  any  particular  piece  of 
property,  the  funds  of  the  bank  must  be  dis- 
tinctly and  directly  traced  into  that  particular 
piece  of  property. 

See  also  Commercial  Nat.  Bank  v.  Arm- 
strong, 39  Fed.  Rep.  684;  Philadelphia  Nat. 


Bank  V.  Dowd.  2  L.  R.  A.  480.  88  Fed.  Rep. 
172;  Multnomah  County  v.  Oregon  Nat,  Bank^ 
61  Fed.  Rep.  912;  Illinois  Trust  dt  Sav,  Bank 
of  Chicago  v.  FYrst  Nat,  Bank  oj  Buffalo,  15 
Fed.  Rep.  858;  Phelan  v.  Iron  Mountain  Bank, 
4  Dill.  88. 

In  Shields  v.  Thomas,  71  Miss.  260,  the 
court  says.  "The  principle  of  foUowinu:  trust 
funds  in  equity  is  fully  discussed  in  Knateh- 
bull  V.  HaUeit,  L.  R.  13  Ch.  Div.  696,  and 
Central  Nat.  Bank  of  Baltimore  v.  Connecticut 
Mut,  L  Ins.  Co.  104  U.  S.  54.  26  L.  ed.  698. 
The  rule  announced  in  these  cases,  as  we  un- 
derstand it,  is  that  trust  property  will  be  fol- 
lowed by  a  court  of  equity  through  all  its 


where  the  property  of  the  debtor  b  within  the  jur-  I 
isdictioD  of  our  courts.    Harrison  v.  Sterry  (1807) 
Bee,  246. 

And  an  assignmeot  made  by  a  debtor  when  his 
property  was  about  to  be  levied  upon  under  Judg- 
ments in  favor  of  a  creditor,  in  trust,  first  for  the 
debt  of  duch  creditor  and  then  for  a  debt  to  the 
United  State?,  is  a  voluntary  assignment  which 
will  entitle  the  United  States  to  preference  under 
the  Act  of  Congress  of  March  3, 1797,  but  it  is  fraud- 
ulent and  void  as  against  the  United  States  though 
the  creditor  gave  up  his  intention  of  levying  In 
consideration  thereof,  and  the  property  could  be 
sold  thereunder  for  the  benefit  of  the  United 
States.  United  States  v.  Mott  (1822)  1  Paine,  C.  C. 
188. 

6.  Sujiflcitncy  of  attachment  to  confeFT  priority. 

There  are  two  classes  of  attachment  in  the  United 
States:  In  the  one  the  effect  Is  to  vest  the  property 
in  trustees  for  the  benefit  of  all  the  debtor^s  cred- 
itors; in  the  other  class  the  attachment  is  for  the 
exclusive  benefit  of  the  attaching  creditor,  and  the 
provision  of  the  United  States  statutes  giving  pri- 
ority in  case  of  the  attachment  of  the  estate  and 
effects  of  an  absconding,  concealed  or  absent 
debtor  applies  only  to  the  former  class.  United 
States  V.  Wilkinson  (1878)  5  Dill.  275. 

Thus  the  right  of  the  United  States  to  priority  of 
payment  of  debts  due  it  given  by  U.  S.  Rev.  Stat. 
8  8466,  when  the  estate  and  effects  of  an  absconding, 
concealed  or  absent  debtor  are  attached  by  process 
of  law,  does  not  attach  where  the  estate  and  effects 
of  the  debtor  are  attached,  as  under  the  Missouri 
laws,  for  the  exclusive  benefit  of  the  attaching 
creditor.    Ibid, 

And  the  seizure  of  the  property  of  a  person  in- 
debted to  the  United  States  under  attachments  and 
executions  on  private  claims  does  not  constitute 
such  an  iosolvency  as  will  give  priority  of  payment 
to  the  United  States  when  it  does  not  appear  that 
the  property  was  attached  as  that  of  an  absconding, 
concealed  or  absent  debtor,  or  that  the  debtor  had 
made  a  voluntary  assignment  of  his  property  for 
the  benefit  of  creditors  or  committed  any  act  of 
bankruptcy,  though  the  property  seized  was  insuf- 
ficient to  pay  the  claims  exhibited,  and  the  debtor 
was  unable  to  pay  his  debts.  Prince  v.  fiartlett 
(1814)  12  U.  S.  8  Cranch,  481,  8  L.  ed.  614. 

So  a  foreign  attachment  under  the  Massachusetts 
statute  establishing  the  trustee  process  which  does 
not  require  that  the  debtor  whose  goods  or  effects 
are  attached  should  have  absconded,  concealed 
himself,  or  should  be  absent,  its  principal  office 
being  to  attach  credits  or  effects  which  cannot  t)e 
reached  by  ordinary  process,  is  not  an  attachment 
of  the  effects  of  an  absconding,  concealed,  or  absent 
debtor  within  the  provisions  of  the  Act  of  Congress 
of  1797,  chap.  74,  6  6,  providing  for  priority  of  pay- 
ment to  the  United  States  in  such  case.  Watklns  v. 
Otis  (1824)  2  Pick.  88. 

And  an  attachment  which  Is  taken  out  and  after- 
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wards  withdrawn  by  consent  of  creditors  without 
any  proceedings  under  it  is  not  such  an  attachment 
as  will  give  the  United  States  priority  of  payment 
of  a  debt  due  it  out  of  the  assets  of  the  debtor 
under  the  act  of  congress.  McLean  v.  Rankin  a806) 
8  Johns.  869. 

e.  When  and  to  what  it  cUtaches, 

The  right  of  the  United  States  to  priority  of  pay- 
ment of  debts  due  it  attaches  at  the  time  of  the 
death  of  the  debtor  or  the  completion  of  the  act  of 
bankruptcy  or  insolvency,  and  extends  to  the 
whole  fund  available  for  the  pasrment  of  debts. 

Thus  the  right  takes  effect  from  the  date  of  a 
judgment  confessed  by  a  person  indebted  to  the 
United  States,  which  wlien  docketed,  will  operate  to 
transfer  to  the  creditors  therein  named  substan- 
tially all  the  property  owned  by  him  after  satisfy- 
ing specific  liens,  thus  belng,in  effect ,an  assignment 
for  the  benefit  of  creditors.  United  States  v.  Grls- 
wold  (1881)  8  Fed.  Rep.  496. 

And  it  attaches  at  the  instant  of  the  execution  of 
a  deed  of  conveyance  by  the  debtor  of  all  the  prop- 
erty in  his  possession  to  trustees  for  the  payment 
of  his  det)t8,  and  is  not  defeated  by  a  subsequent 
decision  in  his  favor  in  an  action  for  the  recovery 
of  property  which  had  never  been  in  his  possession, 
upon  an  unascertained  claim  of  his  wife.  United 
States  V.  The  Marshal  of  Dist.  of  North  Carolina 
(1833)  2  Brock.  488. 

So  the  priority  of  the  United  States  in  case  of  an 
assignment  by  one  indebted  to  It  to  a  syndic,  at- 
taches by  virtue  of  the  assignment  and  notice  to 
the  syndic  of  its  claims.  Field  y.  United  States 
(1885)  34  U.  S.  9  Pet.  182,  9  L.  ed.  94. 

And  the  surety  on  the  bond  of  a  paymaster  be- 
comes a  debtor  of  the  United  States  within  the  pro- 
visions of  the  Act  of  Congress  of  1797  when  the 
paymaster  fails  to  account  as  required  by  law  and 
not  from  the  time  of  the  striking  of  a  biEUance  on 
the  treasury  books.  United  States  v.  Clark  (1836)  1 
Paine,  C.  C.  629. 

So  the  right  of  the  United  States  to  priority  of 
payment  of  a  debt  due  under  the  act  of  Congress 
providing  therefor  in  case  of  insolvency  extends  to 
the  whole  of  the  property  of  the  insolvent  until  the 
debt  is  paid.  Hunter  v.  United  States  (1881)80  U.  & 
5  Pet.  173,  8  L.  od.  86. 

And  where  the  debtor  commits  an  act  of  bank- 
ruptcy it  extends  to  all  his  estate  which  comes  to 
the  hands  of  his  assignee.  United  States  v.  Barnes 
(1884)  81  Fed.  Rep.  705. 

And  the  fact  that  the  fund  arose  and  the  trustee 
thereof  was  appointed  under  the  bankruptcy  act 
does  not  affect  the  right  of  the  United  States  to 
pursue  both  and  assert  its  right  to  priority  of  pay- 
ment in  the  circuit  court  where  it  had  jurisdiction 
of  the  subject-matter.  Lewis  v.  United  States  (1875) 
92  U.  S.  618,  23  L.  ed.  618. 

So  where  a  debtor  makes  an  assignment  of  all  the 
property  in  bis  possession  for  the  benefit  of  cred- 
itors and  sut)sequently  recovers  possession  of  other 
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transmutations  and  forms,  and  that,  whether 
Us  identity  and  individuality  is  preserved,  or 
is  merged  in  a  mass  of  which  it  forms  a  part; 
but  that  the  right  rests  upon  the  equitahle 
title  of  the  beneficiary,  who.  seeking  to  recover 
specific  property  or  to  fix  a  charge  upon  a 
mass,  must  trace  his  estate,  and  show  that  the 
specific  thing  claimed  is,in  equity.his  property, 
or  that  his  estate  has  gone  into  and  remains  m 
the  mass  he  seeks  to  charge,"  citing  authorities. 
In  Eureka  Dist.  Twp.  v.  Farmers  Bank  of 
Fontanelle,  88  Iowa,  194,  the  court  says: 
•'  We  do  not  think  it  is  necessary  to  trace  the 
deposit  into  any  specific  property  in  the  hands 
of  the  assignee  in  order  to  establish  a  trust, 


but  it  should  be  shown  presumptively,  at  least, 
that  the  estate  in  his  hands  has  been  aug- 
mented by  the  trust  fund/' 

See  also  PhiUips  v.  Oterfidd,  100  Mo.  466. 

A  court  of  equity  regards  no  debt  as  su- 
perior in  sacredness  to  any  other. 

That  one  has  fraudulently  used  trust  estate 
gives  to  the  eestui  que  trust  no  general  lien 
upon  the  property  of  the  trustees. 

McAfee  v.  Bland  (Ky.)  11  S.  W.  Rep.  489; 
Broechus  v.  Morgan  (Tenn.)  5  Cent.  L.  J.  58; 
AHn  V.  Jonea,  25  L.  R.  A.  593.  93  Tenn.  853; 
St.  Levis  Brewing  Abso.  v.  Austin,  100  Ala. 
318;  Parker  v.  Jones,  67  Ala.  234;  Slater  v. 
Oriental   Mills,  18  R.  I.  — ;  I^eely  v.  Bood, 


property  which  had  never  previously  been  in  his 
possession  upon  an  unascertained  claim  of  his  wife, 
the  right  of  the  United  States  to  priority  of  pay- 
ment of  a  debt  due  It,  which  attached  by  virtue  of 
the  assignment,  extends  also  to  such  subeequently 
acquired  property.  United  States  v.  The  Marshal 
of  Dist.  of  North  Carolina  (1833)  2  Brock.  488. 

And  when  a  debt  due  from  an  asslgrnee  for  the 
benefit  of  creditors  to  the  assignor  growing  out  of 
a  previous  partnership  between  them  is  omitted 
from  the  assignment  and  the  assignee  subsequently 
gives  his  bond  for  the  debt,  the  amount  of  the  bond 
may  be  recovered  by  the  United  States  in  an  action 
of  assumpsit  against  the  assignee  under  the  act  of 
congress  charging  the  assignee  with  the  duty  of 
first  paying  an  indebtedness  due  the  United  States 
out  of  the  assets  of  the  insolvent  if  the  bond  was 
gi Ven  for  moneys  in  the  hands  of  the  assignee  at  t  he 
time  of  the  assignment,  but  not  if  it  grew  out  of 
unsettled  partnership  concerns.  United  States  v. 
Clark  (188B)  1  Paine,  C.  C.  629. 

The  expenses  of  the  recovery  of  a  sum  of  money 
due  an  insolvent  estate  by  the  assignee  in  insolv- 
ency, however,  are  to  be  first  deducted  from  the 
gross  amount  recovered,  and  the  right  of  the 
United  States  to  priority  of  payment  of  an  indebt- 
edness due  it  from  the  estate  attaches  to  the  bal- 
ance remaining  after  such  payment  only.  United 
States  V.  Hunter  (1828)  5  Mason,  229. 

And  taxes  and  funeral  charges  are  not  debts  due 
from  the  deceased  over  which  an  indebtedness 
due  the  United  States  has  priority  in  the  distribu- 
tion of  the  estate  but  charges  imposed  by  law 
which  the  administrator  is  bound  to  discharge  in 
the  performance  of  his  trust,  before  satisfying  a 
claim  of  the  United  States.  United  States  v.  Eg- 
gleston  (1877)  4  8awy.  199. 

But  the  costs  and  expenses  of  defending  an  ac- 
tion brought  by  the  United  States  to  establish  its 
right  of  priority  of  payment  out  of  the  assets  of  a 
deceased  person,  of  a  prima  facie  just  claim  which* 
should  have  been  allowed,  are  not  a  part  of  the  ne- 
cessary expenses  of  administration  which  should 
be  paid  before  paying  the  claim  of  the  United 
States.    Ibid, 

And  the  expenses  of  the  last  sickness  of  a  de- 
ceased person  is  a  debt  due  from  the  deceased  over 
which  a  claim  due  to  the  United  States  is  entitled 
to  priority  of  payment.    Ibid, 

Nor  does  the  Act  of  Congress  of  March  3, 1797, 
giving  the  United  States  the  right  of  priority  of 
payment  of  an  indebtedness  due  it  in  the  distribu- 
tion of  the  estate  of  a  deceased  person  over  all 
debts  due  from  him,  entitle  it  to  receive  its  debt 
from  the  administrator  prior  to  his  payment  of  the 
allowance  to  the  widow  made  by  the  judge  of  pro- 
bate under  Maine  Laws,  vol.  1,  chap.  51,  6  39,  pro- 
viding that  in  the  settlement  of  estates,  whether 
solvent  or  insolvent,  the  widow  shall  be  entitled  to 
her  wearing  apparel  and  so  much  of  the  personal 
estate  as  the  judge  of  probate  shall  determine  to 
be  necessary,  regard  being  had  to  the  family  un- 
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der  her  care.  Postmaster  Gleneral  v.  Bobbins  (1829) 
1  Ware,  165. 

So  the  preference  of  the  United  States  as  a  credi- 
tor of  a  partnership  applies  to  the  separate  and  in- 
dividual estates  of  the  bankrupt  partners.  Lewis 
V.  United  States  (1H75)  98  U.  S.  «18,  23  L.  ed.  618. 

And  an  indebtedness  due  the  United  States  from 
a  firm  is  entitled  to  priority  of  payment  out  of  the 
separate  estates  of  the  partners  and  will  not  be 
postponed  to  claims  of  individual  creditors,  the 
rule  that  the  joint  estate  «must  be  applied  to 
pay  joint  debts  and  the  separate  estate  to  pay  in- 
dividual debts  applying  only  when  l>oth  estates  are 
before  the  court  for  distribution.  United  States 
V.  Lewis  (1874)  13  Nat.  fiankr.  Reg.  33. 

And  an  Indebtedness  due  the  United  States  from 
a  firm,  some  of  the  members  of  which  ^re  residents 
of  a  foreign  country,  is  entitled,  upon  the  resi- 
dent partners  becoming  bankrupt,  to  priority  of 
payment  out  of  their  separate  estate.    Ibid. 

Nor  is  the  United  States  under  any  obligation  to 
pursue  the  partnership  effects  of  a  firm  indebted 
to  it,  which  is  located  in  London,  a  part  of  its  mem- 
bers being  residents  of  Great  Britain  and  a  part  of 
the  United  States,  where  the  American  members 
have  all  been  adjudicated  bankrupts,  but  may  pro- 
ceed against  the  American  members  and  claim  its 
right  of  priority  ot  payment  out  of  their  separate 
estates.  Lewis  v.  United  States  (1875)  92  U.  S.  018, 
23  L.  ed.  513. 

Likewise  a  claim  of  the  United  States  against  a 
bankrupt  firm  for  a  forfeiture  of  the  value  of 
goods  incurred  by  the  entry  of  goods  at  the  cus- 
tom house  upon  fraudulent  under- valuations  is 
joint  and  several,  upon  which  the  United  States  is 
entitled,  under  U.  8.  Rev.  Stat.  «fi  3466,  5601,  to 
priority  of  payment,  upon  proof  of  claim  showing 
the  facts,  out  of  the  proceeds  of  the  separate  es- 
tates of  the  bankrupt  partners  as  well  as  out  of 
those  of  the  joint  estate.  Re  Vetterlein  (1884)  20 
Fed.  Rep.  109. 

And  the  appropriation  by  the  executors  of  a  de- 
ceased partner  who  died  insolvent  and  indebted  to 
the  United  States,  of  partnership  property  to  the 
payment  of  the  expenses  of  administration  and  of 
taxes  on  his  property,  does  not  affect  the  right 
of  the  United  States  to  priority  of  payment,  or  the 
lien  of  the  judgment  obtained  on  such  indebted- 
ness, or  prevent  it  from  enforcing  them  against 
the  real  estate  of  the  deceased  partner.  United 
States  V.  Duncan  (1850)  4  McLean,  607, 12  111.  523. 

So  the  United  States  is  entitled  to  priority  of  pay- 
ment of  a  judgment  obtained  by  it  against  three 
persons,  two  of  whom  had  been  partners,  for  the 
individual  debt  of  one  of  them,  the  other  two  being 
his  sureties,  out  of  the  partnership  as  well  as  the 
individual  assets  of  the  partners  over  all  creditors 
whether  partnership  or  individual.  Re  Strass- 
burger  (1877)  4  Woods,  C.  C.  567. 

And  in  United  States  v.  Shelton  (1821)  1  Brock. 
517,  in  which  a  partnership  made  an  assignment  of 
its  property  for  the  benefit  of  creditors  and  one 


236 


Wyoming  Sopremb  Court. 


Jaii.^ 


54  Mich.  184;  Sherwood  v.  Milford  State  Bank, 
94  Mich.  78;  Union  Nat.  Bank  of  Chicago  v. 
Ooetz,  188  111.  127;  Wetherell  v.  (TBrien,  140 
111.  146;  Mutual  Aec.  Amo,  of  the  Northwest  v. 
Jae6b9,  16  L.  R.  A.  516,  141  III.  261;  Thomp- 
son's App.  22  Pa.  16;  Columbian  Bank's  Bs 
tnte,  147  Pa.  422;  Hopkins*  App.  (Pa.)  8  Cent. 
Rep.  860;  PeopUfs  Bank's  App.  98  Pa.  107.  89 
Am.  Rep.  728;  Freiberg  v.  Stoddard,  161  Pa. 
259;  Third  Nat.  Bank  of  St.  Paul  v.  StiU- 
water  Oas  Co.  86  Minn.  75;  Re  Seven  Cor- 
ners' Bank  (Mina.)  59  N.  W.  Rep.  684:  Fer- 
rhen  v.  Arndt,  26  Or.  121;  EnglarY.  Offut, 
70  Md.  78;  Lathrop  v.  Bampton.  81  Cal.  17,  89 


Am.  Dec.  141;  Ooodell  v.  5e/cA;.  67  Me.  514; 
Portland  dt  H.  S.  B.  Co,  v.  Locke,  78  Me.  870; 
Dyer  v.  Jaeoway,  42  Ark.  182;  First  Nat.  Bank 
of  Richmond  v.  Dards,  114  N.  C.  848. 

The  United  States  is  not  entitled  to  prefer- 
ence as  a  prerogative,  nor  entitled  to  any  pref- 
erence beyond  what  is  expressly  given  by 
statute. 

See  Middlesex  County  Board  of  Chosen  Free- 
holders V.  atate  Bank  at  New  Brunswick,  29  N. 
J.  Eq.  268,  80  N.  J.  Eq.  811;  State  v.  Harris, 
2  Bail.  L.  598. 

The  king's  priority  was  not  a  lien.  The 
king's  right  existed  only  while  the  property 


of  the  meml)er9  of  the  flrm  also  assierned  for  the 
benefit  of  bis  private  creditors,  the  court  on  appli- 
cation by  the  United  States  tor  priority  of  pay- 
ment of  a  debt  due  it,  from  the  flrm,  without  de- 
cidinir  whether  the  act  of  insolvency  of  the  flrm 
subjects  the  private  property  of  the  individual 
partners  to  the  United  States'  right  of  priority,  di- 
rected the  trustees  under  the  partnership  deed  to 
pay  the  debts  due  the  United  States,  with  liberty 
to  apply  to  the  court  should  the  fund  prove  insufll- 
cient. 

But  the  priority  of  the  United  States  in  the  pay- 
ment of  an  indebtedness  due  it  out  of  the  assets  of 
an  insolvent  griven  by  the  Act  of  Ckingressof  March 
8. 17W,  does  not  authorize  it  to  take  the  property 
of  a  partner  from  partnership  effects  to  pay  a  sep- 
arate debt  due  by  such  partner  to  the  United  States, 
where  the  partnership  effects  are  not  sufficient  to 
satisfy  the  creditors  of  the  partnership.  United 
States  V.  Hacls  (1884)  33  U.  8.  8  Pet.  271,  8  L.  ed.  941; 
United  States  v.  Duncan,  mpra. 

And  the  United  States  is  not  entitled  to  priority 
of  payment  of  an  indebtedness  due  it  from  a  mem- 
ber of  a  partnership  out  of  the  partnership  assets 
over  Joint  creditors  upon  an  assifiroment  of  all  the 
joint  and  several  property  of  the  partners  for  the 
benefit  of  creditors.  United  States  v.  Evans  0886) 
Crabbe,  60. 

Bilt  when  property  has  ceased  to  be  partnership 
property  and  become  the  separate  property  of  the 
debtor  partner,  the  rule  is  different,  the  test  being* 
whether  the  property  belonged  to  the  flrm  or  the 
individual.    United  States  v.  Duncan,  gwpra. 

f.  Nature  nnd  extent. 

It  has  been  the  uniform  construction  of  the  acts 
of  congress  providing  for  priority  of  payment  of 
debts  due  the  United  States  that  whether  in  case 
of  insolvency,  death  or  asslflrnment,  the  property 
of  the  debtor  pusses  to  the  assigrnee,  execu- 
tor or  administrator,  the  priority  of  the  United 
States  operating*  not  to  prevent  the  transmission  of 
the  property  but  giving  a  right  of  preference  in 
payment  out  of  the  proceeds.  Brent  v.  Bank  of 
Washington  <  1836)  86  U.  S.IO  Pet.  596. 9  L.  ed.  647. 

The  priority  given  to  the  United  States  Is  a  mere 
right  of  prior  payment  out  of  the  general  funds  of 
the  debtor  in  the  hands  of  assignees.  It  is  not  a 
right  which  supersedes  or  overrules  the  assign- 
ment of  the  debtor  as  to  any  property  which  the 
United  States  may  afterwards  elect  to  take  in  exe- 
cution, so  as  to  prevent  such  property  from  passing 
by  virtue  of  the  assignment  to  the  assignees.  Con- 
ard  V.  Atlantic  Ins.  Co.  of  New  York  (1828)  26  U.S.  1 
Pet.  886, 7  L.  ed.  189. 

And  where,  before  the  right  of  preference  of  the 
United  States  accrues  under  the  act  of  congress 
providing  therefor,  the  debtor  makes  a  l)ona  fide 
conveyance,  in  the  ordinary  course  of  business,  of 
his  estate  to  a  third  person,  it  Is  divested  out  of  the 
debtor  and  cannot  be  subjected  to  the  claim  of  the 
United  States.  Thelusson  v.  Smith  (1817)  15  U.  S.  2 
29  L.  R.  A. 


Wheat.  306,  4  L.  ed.  271:  Brent  v.  Bank  of  Washing- 
ton, supra. 

And  the  rule  Is  the  same  where  the  debtor  mort- 
gasres  it  to  secure  a  debt  l)efore  the  right  of  the 
United  States  attaches.    Thelusson  v.  Smith,  supra. 

Or  where  it  Is  seized  under  execution.    Ibid. 

Thus  a  mortgage  of  a  part  of  his  property  made 
by  a  collector  of  revenue  to  his  surety  on  his  official 
bond  to  indemnify  him  against  his  responsibility 
as  such  surety,  and  to  secure  him  against  liability 
on  existing  and  future  indorsements  for  the  mort- 
gagor, is  valid  and  effectual  as  against  the  claim  of 
the  United  States  of  a  right  of  prior  payment  of  an 
indebtedness  due  it  though  the  collector  was  un- 
able to  pay  all  his  debts  at  the  time  when  the  mort- 
giige  was  given  and  the  mortgagee  Iniew  at  that 
time  that  the  mortgagor  was  largely  indebted  to 
the  United  States.  United  States  v.  Hooe  (1806)  7 
U.  8.  3  Cranch,  73, 2  L.  ed.  370. 

And  property  of  a  debtor  to  the  United  States, 
which  has  passed  to  an  assignee  for  the  benefit  of 
creditors  by  a  bona  fide  assignment,  is  not  subject 
to  levy  under  execution  issued  on  a  judg^ment  ob- 
tained on  the  indebtedness  due  the  United  States. 
Conard  v.  Atlantic  Ins.  Co.  of  New  York  (1828)26  U. 
S.1  Pet.366,7L.  ed.  189. 

Nor  is  the  assignment  of  a  chose  in  action  a  mere 
contract  rather  than  a  transfer,  but  an  equitable 
assignment  which  will  defeat  the  right  of  the 
United  States  to  priority  of  payment  of  an  indebt- 
edness due  it  out  of  the  avails  thereof,  upon  the 
subsequent  insolvency  of  the  assignor.  Harrison 
V.  Sterry  (1809)  9  U.  8. 6  Cranch,  289.  8  L.  ed.  104. 

And  an  assignment  by  one  partner  to  whom  the 
whole  commercial  business  of  the  partnership  was 
committed  and  who  was  the  only  partner  residing- 
in  the  country,  made  in  the  name  of  the  firm,  of 
partnership  effects  and  credits,  is  valid  and  con- 
tititutes  such  a  trauKfer  of  title  as  will  prevent  the 
right  of  priority  of  the  United  States  of  payment 
of  an  Indebtedness  due  it,  from  attaching  upon  the 
subsequent  insolvency  of  the  firm.    Ibid. 

And  a  loan  on  respondentia  accompanied  by  an 
agreement  that  the  outward  and  homeward  car- 
goes should  be  collateral  security  for  the  loan,  and 
that  the  outward  bill  of  lading  should  be  assigned  to 
the  lender  for  that  purpose,  and  that  the  homeward 
should  be  to  order  with  a  blank  indorsement,  vests 
an  equitable  interest  in  the  lender  which  cannot  be 
defeated^  by  a  claim  of  priority  of  payment  In- 
terposed by  the  Unit«d  States.  Atlantic  Ins.  Co.  v. 
Conard  (1827)  4  Wash.  C.  C.  662,  affirmed  Conard  r. 
Atlantic  Ins.  Co.  of  New  York  (1828)  26  U.  S.  1  Pet. 
386,7L.ed.  189. 

But  an  assigrnment  of  property  and  choses  in  ac- 
tion made  by  a  person  Indebted  to  the  United  States 
immediately  before  and  in  contemplation  of  insov- 
ency  afterwards  occurring,  is  not  such  a  transfer 
as  will  defeat  the  right  of  the  United  States  to  pri- 
ority  of  payment  out  of  the  avails  of  the  property 
and  choses  in  action  assigned.  Harrison  v.  Sterry,. 
supra. 

So  the  right  of  priority  of  the  United  States  does^ 
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remaioed  in  the  king's  debtor,  and  the  right 
itself  was  lost  upon  any  alienation  of  the  prop- 
erty. 

2  Tidd.  Pr.  §  1053;  Giles  v.  Graver,  9  Bing. 
128. 

If  the  state  has  a  preference  in  the  nature  of 
the  crown's  prerogative,  that  right  of  prefer- 
ence itself  is  tHerefore  lost  by  any  alienation 
of  the  property. 

StaU  V.  Bank  of  Maryland,  6  Gill  &  J.  226, 
26  Am.  Dec.  561. 

An  assignee  for  benefit  of  creditors  does  not 
take  subject  to  priorities  and  preferences. 

2  Tidd.  Pr.  1058;  8iaU  v.  Bank  of  Mary- 
land, supra;  King  v.  Watson,  8  Price.  6. 


By  assignment  for  benefit  of  creditors,  the 
title  passed  from  the  debtor. 

Burrill.  Assignm.  g  6;  Laws  1890.  §  1,  p. 
84,  Form  of  Conveyance. 

Messrs.  Baird  ft  Churchill,  also  for  de- 
fendant. 

Groesbeek,  Ch, «/.,  delivered  the  opinion 
of  the  court: 

These  acftions  were  brought  in  the  district 
court  for  Laramie  county,  and  by  that  court 
were  reserved  to  this  court  for  decision  upon 
certain  important  and  difficult  questions  aris- 
ing in  them.  They  were  consolidated  in  the 
trial  court  for  the  purposes  of  argument  and 


not  constitute  a  lien  upon  the  property  of  the 
debtor  in  the  hands  of  his  aasiflrnee  or  represeo- 
tative,  it  merely  idves  a  right  of  prior  payment  out 
of  the  funds  in  bis  hands.  Forsyth  v.  Clark  (1829)  3 
Wend.  637:  Conard  v.  Atlantic  Ins.  Co.  of  New  York 
(1828)  28  C.  8. 1  Pet.  439,  7  L.  ed.  212;  Otis  v.  Warren 
<1819)  16  Mass.  53. 

And  it  does  not  supersede  or  overreach  prior 
liens  on  such  property. 

Thus  the  right  of  priority  of  the  United  States 
in  the  payment  of  a  debt  due  it  from  an  insolvent 
or  deceased  person^s  estate  Kiven  by  the  Act  of 
Congress  of  1797,  section  5.  does  not  attach  as 
against  the  holder  of  a  mortgage,  whether  title  be 
regarded  as  in  the  mortgagor  or  mortgagee. 
United  Slates  v.  Hawkins  (1826)  4  Mart.  N.  S.  317. 

And  where  a  mortgagor  in  good  faith  procures 
the  satisfaction  of  his  mortgages  without  payment 
upon  the  understanding  that  he  Is  ^to  give  new 
mortgages,  but  dies  before  doing  so,  after  which 
his  heirs  give  them,  tbey  should  be  given  the  same 
effect  as  the  old  securities,  subject  to  intervening 
Tights,  and  the  United  States  will  not  be  permitted 
to  come  in  either  for  priority  of  payment  of  duties 
secured  by  bond  due  from  the  deceased  or  to  share 
ratably  with  the  mortgagees.  United  States  v. 
Crookshank  (1832)  1  Edw.  Ch.  233.  6  L.  ed.  12L 

And  in  Field  v.  United  States  (1835)  84  U.  6. 9  Pet. 
182,  9  L.  ed.  94,  in  considering  the  right  of  the 
United  States  to  priority  of  payment  under  the 
Duty  Collection  Act  of  1799,  chap.  128,  the  court  said 
there  is  no  doubt  that  the  mortgages  upon  par- 
ticular estates  sold  must  be  first  paid  out  of  the 
proceeds  of  the  sales  of  those  estates.  But  if  there 
be  any  deficiency  of  the  proceeds  of  any  particular 
estate,  to  pay  the  mortgages  thereon,  the  mort- 
gagees thereof  cannot  come  in  upon  the  funds  and 
proceeds  of  the  sales  of  the  other  estates  except  as 
general  creditors.1 

So  the  preference  in  the  pajrment  of  debts  due  it 
to  which  the  United  States  is  entitled  over  other 
creditors,  will  not  attach  as  against  persons  from 
whom  the  debtor  borrowed  money  on  respondentia 
upon  goods  laden  on  board  a  vessel  and  to  whom 
he  indorsed  the  bill  of  lading  as  security  for  the 
debts,  before  the  rtght  of  preference  had  accrued 
by  the  commission  of  an  act  of  insolvency.  Con- 
ard V.  Atlantic  Ins.  Co.  of  New  York  (1828)  26  U.  S 
1  Pet.  386,  7  L.  ed.  389;  United  States  v.  Delaware 
Ins.  Co.  a823)  4  Wash.  C.  C.  418. 

Unless  it  appears  that  the  right  of  the  responden- 
tia holders  is  reduced  to  a  mere  general  lien.  Con- 
ard V.  Atlantic  Ins.  Co.  of  New  York,  tfupra. 

And  in  Brent  v.  Bank  of  Washington  (1836)  35  U. 
S.  10  Pet.  506, 9  L.  ed.  547,  it  was  said  to  be  a  well- 
settled  rule  that  the  priority  of  payment  given  the 
United  Statesbythe  Act  of  Congress  of  March  3, 
1797,  does  not  attach  to  property  legally  transferred 
to  a  creditor  on  respondentia,  though  he  may  hold 
it  subject  to  account,  equity  or  trust,  for  the  bor- 
lower. 

And  an  assignment  made  by  the  owner  of  goods 
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consigned  to  a  factor  hidorsed  upon  the  bill  of  lad- 
ing, of  the  within  bill  of  lading,  and  the  goods,  etc, 
to  be  procured  thereon  and  thereby,  and  any  return 
cargo  to  be  obtained,  etc,  by  the  proceeds  thereof, 
and  all  the  return  cargo  to  be  taken  on  board  on 
the  assignor's  account,  as  collateral  security  for  the 
payment  of  a  respondentia  bond,  is  not  a  mere  as- 
signment of  the  bill  of  lading  itself,  operating  as  an 
equitable  assignment  of  the  interest  of  the  owner 
in  it,  but  an  assignment  of  the  goods  contained  in 
it,  which  will  defeat  a  subsequent  levy  on  the  goods 
under  execution  issued  on  a  Judgment  against  the 
owner,  in  favoriof  the  United  States,  upon  a  claim 
for  the  payment  of  which  the  United  States  claims 
priority  under  the  Act  of  Congress  of  1799,  chap. 
128,  the  owner  having  become  insolvent.  Conard 
V.  Atlantic  Ins  Co.  of  New  York  a828)  26  U.  S.  1 
Pet.  386,  7  L.  ed.  189,  affirming  (1827)  4  Wash.  C.  C. 
662. 

And  the  doctrine  of  Conard  v.  Atlantic  Ins.  Co. 
of  New  York,  supra,  was  followed  and  reaffirmed 
in  Conard  v.  NicoU  (1830)  29  U.  S.  4  Pet.  291,  7  L.  ed. 
862. 

A  loan  on  respondentia  *'upon  the  goods  to  the 
amount  of  the  loan,  laden  or  to  be  laden  on  board 
the  vessel,  or  which  may  be  laden  on  board  at  any 
time  during  the  voyage."  gives  the  lender  a  mere 
lien  on  the  homeward-bound  goods,  however, 
which  (lannot  be  opposed  to  a  claim  of  priority  of 
payment  interposed  by  the  United  States.  Atlan- 
tic Ins.  Co.  V.  Conard  (1827)  4  Wash.  C.  C.868. 

So  workmen  and  materialmen  having  a  lien  on  a 
vessel  which  has  been  taken  and  sold  under  execu- 
tion issued  on  a  Judgment  in  favor  of  the  United 
States,  are  entitled  to  payment  out  of  the  proceeds 
of  sale  in  preference  to  the  United  States.  Phil- 
lips V.  The  Thomas  Scattergood  (1828)  Ollp.  1. 

And  a  sa  le  of  steamers  by  creditors  of  a  steamship 
company  under  execution  issued  out  of  a  state 
court  will  not  be  enjoined  by  a  federal  court,  on 
motion  of  the  United  States,  on  the  ground  that  it 
had  liens  on  the  steamers  under  chattel  mortgages 
for  advances  made  to  build  them,  a  sale  under  the 
mortgages  re<]uiring  a  prior  notice  of  six  months, 
the  right  of  the  execution  creditors  being  superior 
to  those  of  the  government  so  far  at  least  as  to  allow 
them  to  sell,  subject  to  the  lien  of  the  government. 
United  States  v.  Collins  (1858)  4  Blatchf .  142. 

Nor  has  the  United  States  any  Hen  for  a  penalty 
for  violation  of  the  Act  of  Congress  of  July  7, 1888, 
to  provide  for  the  better  security  of  the  lives  of 
passengers  on  board  of  vessels  propelled  in  whole 
or  in  pait  by  steam,  which  will  overreach  a  claim 
of  materialmen  who  have  acquired  title  to  the  ves- 
sel, no  forfeiture  of  the  boat  being  declared  and  no 
express  lien  given  for  the  penalty.  United  States 
v.  The  Steamboat  Laurel  (1852)  Newb.  Adm.  269. 

Neither  does  the  Act  of  Congress  of  March  2, 1799, 
give  a  right  of  priority  of  payment  out  of  real  es- 
tate or  the  proceeds  of  real  estate  belonging  to  or 
vested  in  the  heirs  of  the  debtor.  United  States  v. 
Crookshank  (1832)  1  Edw.  Ch.  233,  6  L.  ed.  m. 
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determinatioD,  and  are  so  considered  here, 
as  tbey  present  substantially  the  same  ques- 
tions. The  relief  sought  is  of  an  equitable 
nature,  to  impress  a  trust  in  favor  of  the  state 
of  Wyoming  and  the  county  of  Laramie,  to 
the  amount  of  certain  public  funds  by  the 
respective  treasurers  of  the  state  and  county 
deposited  in  the  banking  house  of  Thomas 
A.  Kent,  an  insolvent  debtor,  at  Chevenne, 
in  this  state,  upon  the  estate  of  such  insolv- 
ent, in  the  hands  of  the  defendant,  as  as- 
signee. The  court  below  entered  findings  of 
fact  in  each  case,  which  disclose  the  follow- 
ing important  facts :  The  assignor,  Thomas 
A.  Kent,  was  engaged  in  a  general  banking 


business  prior  to  his  assignment.  While  do- 
ing business  as  a  banker,  he  received  depos- 
its from  the  treasurer  of  each  of  the  plain- 
tiffs, all  of  which  were  placed  to  the  credit 
of  such  treasurer,  as  treasurer,  and  which 
were  from  time  to  time  checked  upon.  At 
the  time  of  the  assignment,  there  was  a  bal- 
ance due  upon  the  account  with  the  treasurer 
of  the  state  of  Wyoming,  in  the  sum  of  $56,  • 
454. 70,  and  a  balance  due  to  the  treasurer  of 
the  county  of  Laramie,  in  the  sum  of  $16.  • 
158.98.  The  balance  in  favor  of  the  state 
treasurer  was  funds  belonging  to  the  state  of 
Wyoming,  and  the  balance  in  favor  of  the 
treasurer  of  Laramie  county  was  the  property 


Nor  does  the  right  of  the  United  States  to  prior- 
ity  of  payment  griven  by  the  Act  of  Conirren  of 
Marcb  3, 1797,  attach  so  as  to  authorize  the  appro- 
priation of  stock  in  a  banic  owned  by  a  deceased 
debtor  to  the  Batisfaction  of  a  claim  of  the  United 
Stiitcs  as  aRainst  an  iodebtedness  to  the  bank  where 
the  charter  of  the  bank  Rives  it  a  lien  on  the  stock 
held  by  a  debtor  for  the  payment  of  the  debts  due 
it.  Brent  v.  Bank  of  Washington  (1S86)  86  U.S.  10 
Pet.S06.9L.ed.647. 

So  the  United  States  has  no  priority  or  privilege 
with  respect  to  debts  due  it  over  debts  due  to  pri- 
vate persons  which  will  entitle  it  to  prior  satis- 
faction out  of  property  attached  before  other 
attaching  creditors  whose  attachments  are  of  ear- 
lier date.  United  States  v.  Canal  Bank  (1844)  8  Story, 
C.  C.  79. 

And  the  hen  acquired  by  an  attachment  issued 
against  an  insolveut  debtor  at  the  suit  of  a  private 
creditor  which  is  in  the  nature  of  an  execution,  is 
not  defeated  or  displaced  by  virtue  of  the  Act  of 
Congress  of  March  8, 1797,  by  a  subsequent  attach- 
ment issued  at  the  suit  of  the  United  States  and  laid 
upon  the  same  property  as  the  former  attachment* 
Beaston  v.  Farmers'  Bank  of  Delaware  (1888)  87  U. 
8. 12  Pet,  lOe,  9  L.  ed.  1017. 

But  the  priority  given  to  the  United  States  by 
the  Act  of  Congress  of  March  8, 1799,  in  the  payment 
of  debts  due  upon  custom-house  bonds  out  of  the 
estates  of  insolvents  attaches  as  against  and  super- 
sedes a  foreign  attachment  laid  on  the  property  of 
the  insolvent,  prior  to  the  insolvency,  and  must  be 
first  paid  out  of  the  funds  attached  in  the  h<indsof 
the  garnishee,  the  Uen  of  the  attachment  being  of  a 
special  nature  liable  to  be  defeated.  Willing  v. 
Sleeker  (1816)  2  Serg.  &  R.  221. 

And  in  South  Carolina  a  private  creditor  of  an 
insolvent  person  indebted  to  the  United  States  does 
not,  by  the  service  of  an  attachment,  acquire  a  prior 
lien  upon  the  effects  of  the  debtor  which  cannot  be 
devested  or  impaired  by  the  operation  of  the  Act 
of  Congress  of  March  3,  1797.  United  States  v. 
Clason  a806)  2  Brev.  118. 

So  a  Judgment  and  execution  against  an  insolvent 
debtor  is  entitled  to  priority  of  payment  out  of  bis 
assets  in  the  hands  of  his  assignee  for  the  benefit  of 
creditors  over  a  Judgment  against  him  in  favor  of 
the  United  States  for  duties  subsequently  rendered, 
and  a  mortgage  subsequently  executed  by  him. 
United  States  v.  Sheriflf  of  Charleston  DIat.  (1808) 
Bee,  196:  Wilcoeks  v.  Walu  (1823)  10  Serg.  &  R.  880. 

And  the  taking  out  of  a  fieri  faciaa  and  levying 
it  on  the  lands  of  a  Judgment  debtor  and  condemn- 
ing them  by  an  Inquest  are  suflSclent  without  a  scire 
faciaa  to  keep  the  Judgment  upon  which  it  was 
issued  alive  and  preserve  its  lien  on  the  real  estate 
so  as  to  prevent  a  Judgment  subsequently  rendered 
against  the  debtor  in  favor  of  the  United  States 
from  coming  in  and  taking  priority  over  it. 
United  States  v.  Mechanics'  Bank  of  Philadelphia 
City  &  County  (1829)  Gilp.  51. 

With  reference  to  orditiary  Judgments  without 
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execution  it  was  held  in  the  early  case  of  Tbelusson 
V.  Smith  (1817)  16  U.  S.  2  Wheat  396, 4  L.  ed.  271, 
afBrming  (1816)  1  Pet.  C.  C.  196,  that  the  right  of 
priority  of  payment  of  the  United  States  of  a  debt 
due  it  in  case  of  insolvency  of  the  debtor,  takes 
precedence  over  and  cuts  out  a  prior  Judgment. 

But  in  Conard  v.  Atlantic  Ins.  Co.  of  New  York 
(1828)  26  U.  S.  1  Pet.  886.  7  L.  ed.  189;  Thelusson  v. 
Smith,  15  U.  S.  2  Wheat.  896, 14  L.  ed.  271.  was  limited 
and  explained,  the  court  sas^ng  that  that  case 
turned  upon  its  own  particular  circumstances,  that 
it  did  not  decide  that  the  priority  of  the  United 
States  cut  out  the  lien  of  the  particular  creditor 
and  that  the  real  ground  of  the  decision  was  that  the 
Judgment  creditor  had  never  perfected  his  title  by 
an  execution  and  levy  on  the  estate  and  had  ac- 
quired no  title  on  the  proceeds  as  his  property,  and 
that,  if  the  proceeds  were  to  be  deemed  general 
funds  of  the  debtor,  the  priority  of  the  United 
States  had  attached  against  all  other  creditors  and 
that,  a  mere  potential  lien  on  land  did  not  carry  a 
legal  title  to  the  proceeds  of  a  sale  made  under  an 
adverse  execution. 

And  Johnson,  J.  In  a  concurring  opinion  in 
Conard  v.  Atlantic  Ins.  Co.  of  New  York,  intpra^ 
said  that  it  would  be  vain  to  endeavor  to  reconcile 
the  decision  with  that  of  Thelusson  v.  Smith,  nijoro. 
disapproving  of  that  decision,  and  claiming  that  it 
was  thereby  overruled. 

And  in  the  subsequent  case  of  Brent  v.  Bank  of 
Washington  (1886)  85  U.  S.  10  Pet.  696,  9  L.  ed.  647.  it 
was  stated  that  it  had  never  been  decided  that  the 
right  of  the  United  States  to  priority  of  payment 
of  debts  due  it  affects  any  lien,  general  or  specific, 
existing  when  the  event  took  place  which  gave  it  a 
claim  of  priority. 

And  that  a  Judgment  in  favor  of  the  United 
States  is  not  entitled  to  priority  of  payment  out  of 
the  estate  of  an  insolvent  debtor  over  an  earlier 
Judgment  against  the  debtor  which  existed  and 
was  a  lien  before  the  debtor  became  insolvent,  was 
held  in  Cottrell  v.  Piersoo  (1881)  2  McCrary,  390. 

A  claim  of  the  United  States  for  an  unpaid  tax  on 
distilled  spirits,  however,  is  entitled  to  priority  of 
payment  out  of  the  proceeds  of  a  sheriff^s  sale 
under  execution,  on  a  Judgment  in  favor  of  a  third 
person,  of  property  used  in  the  distillery  and  m 
distilling  over  a  claim  of  the  landlord  of  the  dis- 
tiller for  rent,  under  the  Act  of  Congress  of  July 
20, 1868  (15  Stat,  at  L.  126. 9  1)  making  such  tax  a 
first  lien  upon  the  spirits  distilled,  and  the  dis- 
tillery and  the  stills,  vessels,  fixtures  and  tools 
therein.  Dungan^s  App.  (1871)  68  Pa.  204,  8  Am. 
Rep.  169. 

g.  Marshaling  (useU, 

The  right  of  the  United  States  to  priority  of  pay- 
ment of  debts  due  it  is  not  affected  by  the  rule  that 
a  party  having  a  Hen  upon  two  funds  while  another 
has  a  lien  upon  but  one  of  them  will  be  obliged  to 
resort,  in  the  first  Instance,  to  the  one  upon  which 
the  other  has  no  lien.    United  States  v.  Duncan 
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of  said  county,  and  these  moneys  had  been 
received  by  said  Kent  with  knowledge  of 
such  ownership.  Neither  of  the  treasurers 
had  authority  to  deposit  any  of  the  funds 
with  said  Kent,  as  banker,  unless  such 
authority  is  to  be  presumed  by  reason  of  the 
fact  that,  for  at  least  18  years  last  past, 
the  treasurers,  both  of  the  territory  and  the 
state,  with  the  knowledge  of  the  people  and 
of  the  officials  of  the  state,  had  been  accus- 
tomed to  deposit  the  funds  of  the  territory 
and  of  the  state  in  the  manner  that  the  funds 
in  question  were  deposited,  and  that  in  like 
manner,  for  the  same  period  of  time,  the 
treasurers    of    Laramie    county,    with    the 


knowledge  of  the  people  and  officials  of 
thecounty,  had  likewise  deposited  the  county 
funds  in  the  custody  of  such  treasurers,  as 
such,  with  bankers,  in  the  same  manner  as 
was  done  in  the  present  instance.  The  mon- 
eys belonging  to  each  of  the  plaintiffs,  and 
all  other  moneys  of  said  Kent,  as  banker, 
were  paid  out  to  depositors,  on  checks,  in  the 
ordinary  course  of  business,  excepting  that 
there  remained  in  the  vaults  at  the  bank,  at 
the  time  of  the  assignment,  the  sum  of 
$2,058.72  in  cash,  and  also  on  deposit  in  other 
banks,  the  sum  of  HI ,  684. 32.  None  of  the  real 
and  personal  prooerty  assigned  by  the  said 
Kent  to  the  deifenclant,  as  assignee,  was  either 


(I860)  4  McLean,  607.  12  IlL  6S88;  Untted  States  v. 
Mott  (l«Si)  1  Paine,  C.  C.  188. 

Or  by  the  New  York  rule  that  lands  oonsistlnfr 
of  different  parcels  subject  to  a  ireneral  incum- 
brance are  to  be  charsred  In  the  inverse  order  of 
their  alienation.    United  States  v.  Duncan,  mpra. 

Thus  judgrments  in  favor  of  the  United  States, 
bindinir  all  the  lands  of  a  deceased  insolvent  debtor, 
made  perfect  by  a  levy,  prior  In  point  of  time,  to 
Judflrments  in  favor  of  individuals  wbich  bad  filso 
been  made  perfect  by  the  issue  of  execution,  and 
vrbicb  were  binding  upon  lands  in  a  particular 
county  only,  will  not  be  tbrown  upon  the  lands 
upon  wblob  the  judgments  of  the  private  creditors 
were  not  bindincr  and  be  required  to  be  paid  out  of 
the  proceeds  of  tbe  sale  tbereof  leavinK  the  other 
land  for  tbe  satisfaction  of  tbe  judirments  of  tbe 
private  creditors,  as  tbe  United  States  had  tbe 
older  lien.    Ibid. 

And  the  United  States  ha  vingr  a  judgment  a^rainst 
three  persons,  two  of  wbora  bad  been  partners  for 
tbe  individual  debt  of  one  of  tbem,  and  against  tbe 
others  as  sureties,  cannot  be  required  to  puraue  its 
remedy  and  assert  its  right  of  priority  first  against 
tbe  surety  who  was  not  a  member  of  the  firm,  be- 
fore cominir  on  tbe  partnership  assets.  Re  Strass- 
burger  il877)  4  Woods,  C.  C.  687. 

Nor  can  the  United  States  be  required  to  exhaust 
collaterals  held  by  it  before  claiminsr  priority  of 
payment  out  of  a  bankrupt  estate.  Lewis  v.United 
States  (1875)  02  U.  S.  618.  23  L.  ed.  513.  affirming 
United  States  v.  Lewis  (1874)  18  Nat.  Bankr.  Ueg.  83. 

And  a  decree  in  favor  of  tbe  United  States  against 
assimied  property  will  not  be  suspended  on  bill 
filed  by  the  United  States  to  obtain  its  right  of 
priority  against  a  creditor  and  sureties  on  the 
debtor*s  bond  who  were  joint  assijrneee  of  tbe  debt- 
or's estate  until  It  should  have  proceeded  to  execu- 
tion upon  a  judgment  af?ainst  the  sureties  and  no 
decree  wiH  be  made  in  favor  of  the  creditor,  tbe 
sureties,  though  tbe  assignment  bad  been  made  for 
their  benefit  and  at  their  request,  and  tbey.  by  be- 
oominir  parties  to  it  bad  covenanted  for  tbe  execu- 
tion of  its  trusts.  United  States  v.  Mott  (1822)  1 
Paine,  C.  C.  188. 

But  tbe  question  whether  such  relief  would  have 
been  afforded  the  creditor  had  tbe  sureties  been 
properly  before  tbe  court  for  that  purpose,  was 
not  decided.    Ibid. 

h.  LitUtdity  of  (usionee  or  representative. 

Tbe  statutes  providing  for  priority  of  payment 
of  debts  due  the  United  States  operates  upon  tbe 
doinir  of  an  act  of  insolvency  by  the  debtor,  directly 
upon  ttie  assignee  by  requiring  him  to  first  pay  tbe 
claim  of  the  United  States  and  making  him  per- 
sonally liable  tberefor  If  be  does  not.  Bush  v. 
United  States  (1882)  15  Cent.  L.  J.  427.  8  Sawy.  822. 

Tbe  assignee  becomes  a  trustee  for  the  United 
States  and  is  bound  to  pay  its  debts  first  out  of  the 
proceeds  of  such  estate.  And  when  be  has  notice 
of  such  debt  he  cannot  escape  personal  liability  for 
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its  amount  to  tbe  extent  of  tbe  value  of  tbe  assets 
that  come  to  bis  bands,  if  be  fails  to  provide  for  it 
before  making  distribution  to  other  creditors. 
United  States  v.  Barnes  (1887)  31  Fed.  Hep.  705: 
United  States  v.  Duncan  (1850)  4  McLean,  007, 12 
111.583. 

aaims  of  the  United  States  against  the  estate  of 
a  deceased  person  must,  if  known  to  tbe  adminis- 
trator, be  paid  out  of  the  funds  applicable  thereto 
pursuant  to  U.  S.  Rev.  Stat.  9  8466.  without  any  al- 
lowance or  claasiflcation  tbereof  by  tbe  probate 
court  though  tbe  statutes  of  tbe  state  have  made 
no  provision  therefor.  United  States  v.  Habn 
(1880)  87  Mo.  App.  580. 

And  it  is  tbe  duty  of  a  syndic  to  whom  an  insolv- 
ent debtor  has  assigned  bis  property  for  the  bene- 
fit of  creditors  who  owed  debts  to  the  Untted  States 
in  tbe  payment  of  which  it  was  entitled  to  priority 
under  tbe  Duty  Collection  Act  of  1790,  chap.  128,  to 
make  known  such  debts  in  bis  tableau  of  distribu- 
tion as  having  such  priority,  where  they  had  been 
brought  to  his  notice,  though  the  United  States 
was  not  a  party  to  the  proceeding  in  the  parish 
court.  Field  v.  United  States  (1885)  84  U.  S.  9  Pet. 
182. 9  L.  ed.  04. 

Nor  is  it  necessary  that  the  debt  of  a  surety  on  a 
bond  to  tbe  United  States  should  be  ascertained  by 
a  judgment  against  bim  in  order  to  render  bis 
assignee  for  tbe  benefit  of  creditors  chargeable 
with  its  payment,  as  be  would  have  the  right,  in  an 
action  against  him  therefor  to  show  any  reduction 
of  tbe  debt  in  the  same  manner  as  his  assignor 
might  have  done  in  an  action  against  bim.  United 
States  V.  Clark  (1886)  1  Paine.  C.  C.  629. 

And  where  a  debt  due  from  an  assignee  for  tbe 
l)enefit  of  creditors  to  tbe  assignor,  growing  out  of 
a  previous  partnership  between  them,  is  omitted 
from  tbe  assignment  and  tbe  assignee  subsequently 
gives  his  bond  for  tbe  debt,  tbe  amount  of  t  he  bond 
may  be  recovered  by  the  Untted  States  in  an  ac- 
tion of  assumpsit  against  the  assignee  under  the 
act  of  congress  charging  the  assignee  with  the 
duty  of  first  paying  an  Indebtedness  due  the  United 
States  out  of  the  assets  of  the  insolvent,  if  the  bond 
was  given  for  moneys  in  tbe  bands  of  tbe  assignee 
at  tbe  time  of  tbe  assigrnment,  but  not  if  it  grew 
out  of  unsettled  partnership  matters.    Ibid. 

And  neither  the  assignee  of  an  insolvent  debtor 
nor  bis  personal  representatives  can  object  to  the 
priority  of  the  United  States  in  the  payment 
of  a  debt  due  it  out  of  the  assets  of  the  debtor 
upon  the  grounds  that  the  assignment  was  fraudu- 
lent as  against  the  other  creditors  of  the  assignor* 
Dias  V.  Bouchaud  (1848)  10  Paige,  446,  4  L.  ed.  1044. 

And  the  awignee  Is  concluded  from  disputing  the 
generality  of  the  assignment  and  setting  up  tbe 
omlBsion  of  an  item  of  property  for  the  purpose  of 
defeating  tbe  right  of  the  United  States  to  prior- 
ity where  the  assignment  was  general  in  form  and 
given  out  as  such  and  so  understood  and  declared 
to  be  by  the  parties.  United  States  v.  Clark  (1826) 
1  Paine,  C.  C.  620. 
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bought  or  paid  for  subsequently  to  any  of  tbe 
deposits  of  the  public  fund  by  either  of  the 
plaintiffs  with  the  said  Kent.  Loans  were 
made  by  him,  aggregating^  about  $15,000, 
while  the  greater  part  of  said  public  moneys 
were  on  deposit  in  the  said  bank  ;  but,  at  the 
time  when  each  of  the  said  loans  was  made, 
said  Kent,  as  banker,  had,  after  deducting 
the  amount  of  said  loans,  in  cash,  a  sum 
largely  in  excess  of  the  aggregate  due  to  both 
of  the  plaintiffs.  None  of  the  money  of  either 
of  the  plaintiffs  came  into  the  hands  of  the 
defendant,  unless  the  moneys  remaining  in 
tlie  vaults  of  the  bank,  and  on  deposit  with 
other  bankers,  are  presumed  to  be  moneys  of 


plaintiffs;  and  the  estate  that  came  to  his 
hands  has  not  been  increased  by  said  moneys, 
or  their  use  in  paying  debts  by  the  insolvent. 
Upon  these  findings  the  court  made  the  fol- 
lowing order,  reserving  the  causes  for  decis- 
ion to  this  court :  "^  And  the  court  and  the 
judge  thereof  do  now,  after  due  considera- 
tion, believe  and  find  that  important  and 
difficult  questions  arise  in  this  action,  which 
render  it  both  proper  and  necessary  that  this 
cause  should  be  reserved,  and 'sent  to  the  su- 
preme court,  for  its  decision  upon  such  im- 
portant and  difficult  questions.  And  the 
court  and  the  judge  thereof  believe  and  find 
that  the  said  important  and  difficult  questions 


And  the  Judgment  of  a  oourt  tboufrh  of  compe- 
tent JurlsdiotioD.  directing  an  asilffoee  in  bank- 
ruptcy to  distribute  tbe  estate  of  tbe  bankrupt  to 
specified  creditors,  cannot  be  invoked  as  a  defense 
to  an  action  by  the  United  States  a«rainst  tbe  as- 
Riffoee  to  recover  moneys  paid  out  by  him  under 
such  Judfrment  based  upon  tbe  theory  that  he 
should  have  retained  them  and  paid  tbem  to  tbe 
United  States  as  a  creditor  bavinir  a  rigbt  of  prior- 
ity of  payment,  where  it  does  not  appear  that  tbe 
United  States  was  a  party  to  tbe  proceed! ng  or 
that  tbe  assignee  took  proper  measures  to  secure 
its  priority.  United  States  v.  Barnes  (1887)  81  Fed. 
Rop.706. 

And  tbe  United  States  does  not  lose  its  right  to 
proceed  against  tbe  assignee  by  omitting  to  prove 
its  claim  in  bankruptcy  proceedings  against  tbe 
debtor  until  after  tbe  distribution  of  a  part  of  tbe 
assets  leaving  a  portion  InsufDcient  to  pay  its 
claim,  where  tbe  assignee  bad  notice  tbereof. 
United  States  v.  Barnes,  supra. 

But  an  administrator  is  not  liable  to  tbe  United 
States  under  U.  S.  Rev.  Stat.  9  3468,  for  assets 
wbicb  he  bad  disbursed  in  good  faith  before  notice 
of  its  claim.  United  States  v.  Bggleston  (1877)  4 
Sawy.  199. 

Tbe  pajrment  of  tbe  debts  of  an  intestate  by  an 
administrator  disposing  of  all  tbe  assets  before  no- 
tice  of  a  claim  in  favor  of  tbe  United  States,  is  not 
a  devastavU,  United  States  v.  Ricketts  (1826)  2 
Cranob,  C.  C.  658. 

And  where  all  the  property  of  an  intestate  has 
been  exhausted  in  paying  debts,  which  was  done 
without  notice  of  a  debt  due  tbe  United  States  and 
entitled  to  priority  as  such,  tbe  absence  of  notice 
should  be  specially  pleaded  in  an  action  brought 
by  tbe  United  States  against  tbe  administrator 
therefor.    United  States  v.  Hoar  (1821)  2  Mason.  311. 

But  notice,  to  bind  an  assignee  for  the  benefit  of 
creditors,  of  an  indebtedness  due  to  tbe  United 
States,  under  tbe  act  of  congress  making  the  as- 
signee a  trustee  for  the  payment  tbereof,  need 
not  be  given  by  the  United  States  and  need  only 
be  such  as  is  required  in  ordinary  cases  of  trustees 
and  enough  to  put  a  prudent  man  on  inquiry. 
United  States  v.  Clark  (1826)  1  Paine,  C.  C.  629. 

And  an  assignee  of  an  Insolvent  debtor  indebted 
to  tbe  United  States  on  bonds  given  for  duties  and 
tbe  personal  representatives  of  such  assignee  who 
have  notice  of  the  several  bonds  and  of  the  parties 
thereto,  have  legal  notice  of  the  rights  of  tbe 
sureties  In  such  bonds  to  substitution  to  tbe  rigbts  [ 
of  tbe  United  States,  including  that  of  priority  in 
case  such  bonds  are  not  paid  out  of  the  funds,  as  to 
which  a  rigbt  of  preference  is  given.  Dias  v. 
Bouchaud  (1848)  10  Paige,  446.  4  L.  ed.  1044. 

And  a  statement  of  an  assignor  for  the  benefit  of 
-creditors  to  tbe  assignee  at  tbe  time  of  tbe  assign- 
ment that  he  was  a  surety  on  a  bond  to  the  Umted 
States  and  that  be  believed  tbe  bond  was  broken,  is 
sufDcient  notice  to  charge  bim  with  tbe  duty  which 
the  law  imposed  upon  bim  to  give  a  preference  to 
1^L.R.A. 


tbe  United  States  in  the  distribution  of  the  assign- 
or's estate.  United  States  v.  aark  (1826)  1  Paine, 
C.  C.  629. 

Neither  a  syndic  nor  other  representative  to 
whom  an  insolvent  debtor  has  assigned  bis  prop- 
erty for  tbe  benefit  of  creditors,  who  has  sold  the 
property  assigned  upon  credit,  is  liable  to  the 
United  States  with  respect  to  an  indebtedness  of 
tbe  debtor  to  the  United  Stales  in  tbe  payment  of 
which  it  is  entitled  to  priority  under  tbe  Duty  Ck>l- 
lection  Act  of  1799,  chap.  128,  unless  funds  have 
actually  come  into  its  bands.  Field  v.  United 
States  (1835)  34  U.  S.  9  Pet.  182, 9  L.  ed.  94. 

And  the  United  States,  in  an  action  against  an 
assignee  for  tbe  benefit  of  creditors  for  money  bad 
and  received  under  tbe  act  of  congress,  must  show 
that  tbe  assignee  bad.  In  fact,  received  money  to 
which  it  is  entitled,  or  such  facts  must  be  proved 
as  to  afford  a  fair  and  reasonable  presumption  that 
money  has  been  received.  United  States  v.  Clark, 
supra. 

But  evidence  in  an  action  by  the^United  States 
against  an  assignee  for  the  benefit  of  creditors 
based  upon  tbe  act  ot  congress  charging  tbe  as- 
signee with  the  duty  to  first  pay  an  indebtedness 
to  tbe  United  States  out  of  the  assets  coming  into 
his  hands,  of  the  sale  of  property  of  tbe  estate.  Is 
prima  facie  sufficient  to  establish  tbe  receipt  by 
tbe  assignee  of  tbe  price  tbereof,  and  oasts  the  bur- 
den of  rebutting  tbe  presumption  upon  tbe  as- 
signee, by  proof  upon  bis  part.    IMd. 

And  it  will  be  ppesumed  that  a  solvent  adminis- 
trator indebted  to  tbe  estate  at  tbe  time  of  the- 
issue  of  letters  to  him.  performed  bis  duty  of 
collecting  tbe  claim  by  transferring  tbe  amount  to 
himself  as  administrator<and  it  will  be  regarded 
as  assets  in  bis  bands  applicable  to  tbe  payment  of 
a  debt  due  the  United  States  from  the  estate,  under 
the  provisions  of  tbe  act  of  congress  charging  bim 
with  tbe  duty  to  first  pay  such  debt  out  of  tbe  as- 
sets in  his  hands.  United  States  v.  Bggleston  (1877) 
4  Sawy.  199. 

Tbe  amount  recoverable  in  an  action  of  assump- 
sit by  tbe  United  States  against  an  assignee  for  tbe 
benefit  of  creditors,  based 'upon  the  act  of  congress 
charging  tbe  assignee  with  the  duty  of  first  paying 
an  indebtedness  due  to  tbe  United  States  out  of 
the  moneys  coming  into  bis  hands,  is  tbe  amount 
proved  to  have  been  received  by  him,  less  commis- 
sion and  expenses  of  tbe  sale  of  the  property  when 
that  does  not  exceed  tbe  amount  of  tbe  debt. 
United  States  v.  Clark  (1826)  1  Paine,  C.  C.  629. 

1.  SubrooatUm  of  sureties. 

The  same  right  of  priority  which  belongs  to  the 
government  attaches,  under  tbe  acts  of  congress^ 
to  tbe  claim  of  an  individual,  who,  as  surety  on  a 
custom-house  bond,  has  paid  money  to  the  govern- 
ment. Hunter  v.  United  States  (1881)  80  U.  S.  5 
Pet.  173, 8  L.  ed.  86. 

And  it  is  immaterial  whether  the  payment  was 
made  by  tbe  surety  before  or  after  tbe  bankruptcy 
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.arising  in  this  action  are  as  follows :  First. 
Do  the  lacts  that  the  treasurer  of  the  plain- 

•tiff  deposited  the  public  funds  of  the  plain* 
tifif  with  T.  A.  Kent,  banker,  in  the  manner 
above  found,  and  with  no  authority  except 
as  above  found,  and  that  said  Kent,  as  bank- 
er, paid  out  the  sums  upon  checks  of  his  de- 
positors, in  the  ordinary  course  of  business,  — 

•  said  depositors  being  creditors  to  the  amounts 
of  the  checks  so  drawn,— and  that  said  Kent, 
thereafter,  being  insolvent,  made  and  exe- 
cuted a  general  assignment  for  the  benefit  of 
all  his  creditors,  under  the  Assignment  Law 
of  the  state  of  Wyoming,  entitle  the  plaintiff 
to  a  lien  upon,  and  a  prior  payment  out  of, 


any  of  the  assets  in  the  hands  of  the  defend- 
ant, as  assignee  for  the  benefit  of  the  credit- 
ors of  the  said  Kent,  as  against  said  defen- 
dant, as  assignee,  and  as  against  the  general 
creditors  of  said  assigned  estate,  said  assigned 
estate  being  insolvent,  to  the  extent  above 
found?  Second.  If  question  number  one 
shall  be  answered  in  the  aflSrmative,  against 
which  particular  assets  is  the  plaintiff  en- 
titled to  such  lien,  and  out  of  which  par- 
ticular assets  is  the  plaintiff  entitled  to  such 
prior  payment?** 

After  the  submission  of  the  questions  to 
this  court,  a  reargumcnt  was  oniered  upon 
the  question  of  the  priority  or  preference  of 


of  the  prlncipaU  Mott  v.  Maria  (1808)  2  Wash.  C.  C. 
196. 

And  the  sureties  are  entitled  to  priority  of  pay- 
ment out  of  the  bankrupt  principaPs  estate,  both  of 
principal  and  interest.  Champneys  v.  Lyle  (1808)  1 
Bmn.  aS7. 

Such  preference  griven  by  the  Act  of  March  1, 
1799.  to  sureties  on  a  custom-house  bond,  who  pay 
the  same  to  the  United  States,  is  not  taken  away, 
and  that  act  is  not  repealed  by  the  tNtnkrupt  act, 
providinsr  for  pro  rata  payment  of  all  creditors. 
Mott  V.  Maris  and  Cbampneys  v.  Lyle,  supra. 

And  the  right  of  the  United  States  to  priority  of 
payment  under  the  act  of  congress  for  the  regula- 
tion of  the  collection  of  duties  attaches,  not  only 
as  against  the  debtor  and  his  assignee  for  the  bene- 
fit of  creditors,  but  also  as  against  the  assignee  in 
bankruptcy  of  such  assignee  who  had  mixed  the 
funds  arising  from  the  assignment  with  bis  own 
and  afterwards  became  a  tNtnkrupt.  but  in  such 
case  the  rights  of  a  surety  of  the  original  debtor  on 
a  custom-house  bond,  who  bad  paid  the  indebted- 
ness to  the  United  States,  are  confined  to  the  es- 
tate and  effects  of  his  insolvent  principal  so  that  he 
cannot  claim  priority  of  payment  trora  the  as- 
signee in  bankruptcy  where  no  part  of  the  estate 
of  his  principal  ever  comes  tof.be  hands  of  such 
assignee.    Pollock  v.  Pratt  (1811)  2  Wash.  C.  C.  490. 

But  a  surety  who  has  paid  money  for  a  bankrupt 
in  discharge  of  a  bond  for  duties  has  not  the  right 
of  the  United  States  to  proceed  against  the  person 
of  the  t)ankrupt,  but  only  against  his  effects.  Kerr 
V.  Hamilton  (1800)  1  Crftnch,  C.  C.  546. 

And  a  surety  on  a  cuetom-house  bond  who  has 
paid  the  debt  due  to  the  United  States  is  merely 
entitled,  where  the  principal  is  afterwards  dis- 
charged in  bankruptcy,  to  preference  out  of  the 
estate  of  the  bankrupt,  and  cannot  resort  to  an 
action  against  him  for  the  recovery  of  the  amount 
paid.    Reed  v.  Emory  (1815)  1  Serg.  &  R.  339. 

The  preference  given  to  a  surety  on  a  bond  for 
duties  is  only  a  right  to  be  first  satisfied  out  of  the 
effects  of  the  insolvent  in  the  bands  of  his  assignees, 
and  not  a  right  to  maintain  an  action  thereon 
against  the  insolvent  himself,  notwlthstandinir  his 
discbarge,  and  the  discharge  may  be  set  up  in  de- 
fense of  such  action,  though  a  debt  due  to  the 
UnitfHl  States  for  duties  is  not  barred  by  such  a 
dtocharge.    Aikin  v.  Dunlap  (1819)  16  Johns.  77. 

And  a  surety  on  a  custom-house  bond,  who  has 
paid  it,  is  not  entitled,  under  the  Act  of  Congress  of 
IT99  providing  for  the  subrogation  of  the  surety  to 
the  rights  of  the  United  States  in  case  of  payment 
by  bim.  to  be  subrogated  to  such  rights  as  against  a 
co-surety  so  as  to  give  his  claim  for  contribution 
preference  over  other  creditors,  and  be  is  not  en- 
titled to  such  subrogation  on  general  principles  of 
equity.  Bank  of  South  Carolina  v.  Adger  (1835)  2 
HiU,  Eq.  283. 

And  a  purchaser  of  goods  sold  by  the  collector  of 
revenue  upon  which  the  duties  bad  been  paid  by  a 
surety  on  a  bond  given  for  the  payment  thereof, 
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who  includes  In  the  purchase  price  the  amount  of 
the  duties  thereon,  is  not  entitled  to  preference  in 
payment  out  of  the  assets  of  the  principal  debtor 
in  the  hands  of  his  assignee  for  the  benefit  of  cred- 
itors under  the  act  of  congress  providing  theiefor 
in  case  of  payment  by  a  surety,  or  even  to  subroga- 
tion to  any  of  the  rights  of  the  United  States  at 
common  law.  Dias  v.  Bouchaud  (1848)  10  Paige, 
445,  4  L.  ed.  1044. 

When  a  bill  is  filed  by  sureties  on  a  custom-house 
bond  which  has  been  paid  by  them  for  substitution 
in  the  place  of  the  obligees  therein  and  to  settle 
their  rights  to  priority  of  payment  out  of  the  estate 
of  the  principal  debtor,  all  persons  standing  in  a 
like  situation  with  the  complainants  should  be 
made  parties  or  the  bill  should  be  filed  in  behalf  of 
the  complainants  and  of  all  others  who  were  sure- 
ties on  bonds  given  by  the  principal  debtor  for  du- 
ties and  who  had  paid  such  bonds  so  as  to  be  en- 
titled to  the  rights  and  remedies  of  the  United 
States  against  the  assigned  fund.    Ibid, 

j.  What  amounts  to  a  devestiture  of  the  right. 

The  faUure  of  the  United  States  to  prove  its 
claim  against  a  bankrupt  in  bankruptcy  proceed- 
ings does  not  affect  its  right  to  priority  of  pay- 
ment. Lewis  V.  United  States  (1875)  92  U.  S.  618,  28 
L.  ed.  513. 

It  does  not  waive  its  right  of  priority  of  payment 
out  of  the  assets  of  an  insolvent  by  proving  its 
claim  before  the  commissioners  of  the  bankrupt 
and  voting  in  the  choice  of  assignees.  Harrison  v. 
Sterry  (1809)  9  U.  8.  5  Cranch,  289,  3  L.  ed.  104. 

And  it  is  not  required  to  prove  a  debt  due  it  from 
the  estate  of  a  bankrupt  before  filing  a  bill  to  en- 
force its  right  of  priority  of  payment.  United 
States  V.  Lewis  (1874»  13  Nat.  Bankr.  Reg.  33. 

Although  it  may  prove  a  debt  due  it  and  assert 
its  right  of  priority  of  payment  in  a  bankruptcy 
proceeding  against  the  debtor,  it  is  not  obliged  to 
do  so,  but  stands  in  the  category  of  creditors  who 
are  not  affected  by  the  proceedings.  United  States 
V.  Barnes  (1887)  31  Fed.  Rep.  705;  Re  Huddell  0891) 
47  Fed.  Rep.  208. 

It  is  not  bound  by  the  bankruptcy  acts,  and  is  en- 
titled to  recover  the  full  amount  of  Its  claim  irre- 
spective of  the  rights  of  creditors  under  such  pro- 
ceedings.   Re  Huddell,  supra. 

An  assignment  in  bankruptcy  made  under  and 
by  direction  of  the  bankrupt  law  does  not,  under 
the  proviso  thereof  that  nothing  therein  contained 
shall  affect  the  right  of  priority  of  the  United 
States,  bind  the  United  States  or  prevent  it  from 
claiming  priority  of  payment  of  an  indebtedness 
due  it  out  of  the  assets.  United  States  v.  Fisher 
a8D4)  6  U.  S.  2  Cranch,  358, 2  L.  ed.  304. 

And  a  United  States  district  attorney  has  no 
power  by  any  step  on  bis  part  under  the  commis- 
sion of  bankruptey  to  waive  the  right  of  priority 
of  the  United  States  in  the  distribution  of  the  as- 
sets of  an  insolvent  debtor,  as  such  power  is  not 
within  the  scope  of  the  authority  delegated  to  bim 
16 
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payment  of  the  state  and  the  county  of  Lara- 
mie, and  able  and  exhaustive  arguments  were 
made  upon  this  question.  Owing  to  the  lim- 
ited time  within  which  the  delicate  Questions 
to  be  disposed  of  must  be  determinea,  caused 
by  an  impending  change  in  the  personiul  of 
this  court,  the  discussion  of  the  points  in- 
volved will,  of  necessity,  be  limited ;  but  it 
is  desirable  that  a  speedy  determination  of 
the  matters  presented  by  the  district  court 
should  be  had,  owing  to  the  reason  above  as- 
signed, the  magnitude  of  the  case,  the  im- 
portance of  the^questions  involved,  and  the 
necessity  of  facilitating  the  settlement  of 
the  estate  of  the  insolvent. 


1.  It  is  urged  with  great  force  that  under- 
the  common  law  and  the  constitution  of  thia- 
state,  the  state  and  the  county  of  Ijaramie- 
have  a  preference  or  priority  of  payment  over 
the  general  creditors  of  the  insolvent  debtor, 
in  the  distribution  of  his  estate  in  the  hands 
of  his  assignee  by  a  deed  of  assignment  ex- 
ecuted by  the  debtor  in  trust  for  all  his  cred- 
itors, without  preference  or  priority,  under 
the  provisions  of  the  voluntary  assignment 
statute  of  this  state.  Sess.  Laws  1890,  chap. 
51.  It  is  asserted  that  the  state  of  Wyoming 
and  her  municipality,  the  county  of  Lara- 
mie, as  a  subdivision  thereof  for  certain  gov- 
ernmental purposes,  has  succeeded  to  the  pre- 


and  as  it  would  be  dtrectly  contrary  to  the  provl 
Bion  of  the  National  Bankruptcy  Act  that  nothinj? 
therein  contained  shall  in  any  manner  affect  the 
rijrht  to  prior  satislaction  of  debts  due  the  United 
*  States.    United  States  v.  Clason  (1806)  2  Brev.  118. 

So  the  riffht  of  the  United  States  to  prior  satis- 
faction of  a  claim  due  it  from  an  insolvent  surety 
on  a  custom-houpe  bond  out  of  the  avails  of  a 
Judgroeilt  obtained  by  him  ajrainst  the  principal  in 
the  bond,  who  was  also  Insolvent,  for  moneys 
which  he  was  compelled  to  pay  thereon.  Is  not  af- 
fected by  the  discharge  of  the  principal  from  im- 
prisonment under  a  special  act  of  conifress  provid- 
ing that  any  estate  wbich  he  might  subsequently 
acquire  should  be  liable  to'be  taken  in  the  same 
manner  as  if  he  had  not  been  imprisoned  and  dis- 
charged, though  the  act  omitted  the  usual  pro- 
vision that  the  judgment  should  remain  good  and 
suflBcient  in  law.  Hunter  v.  United  States  (1831)  ao 
U.S.6Pet.l73.8L.ert.86. 

A  decree  in  a  state  court  declaring  a  partnership 
and  directing  the  payment  of  the  partnership 
debts  out  of  the  assets  in  the  hands  of  the  admin- 
istrator of  one  of  the  partners  who  had  died  in- 
solvent indebted  lo  the  United  States,  obtained  in 
a  proceeding  Instituted  by  the  creditors  of  the 
partnership  in  which  the  United  States  was  not 
made  a  party  and  did  not  appear,  is  not  binding 
upon  the  United  States  and  does  not  impair  its 
rights,  though  the  adrainisti-ator  took  objection 
based  upon  the  indebtedness  to  it  and  its  riarht  of 
priority;  and  notwithstanding  such  decree  the 
priority  of  the  government  attaches  and  the  ad- 
ministrator becomes  a  trustee  for  the  United 
States  whenever  assets  come  to  his  hands.  United 
States  v.  Duncan  (1850)  4  McIiCan,  807, 12  III.  523. 

Nor  can  the  assertion  of  a  joint  claim  against  the 
proceeds  of  the  estate  of  a  bankrupt  lirm  debar 
the  effe<"t  of  a  proof  of  claim  which  entitles  the 
United  StaU»s  to  priority  of  payment  out  of  the 
separate  estates  of  the  partners  also.  He  Vetter- 
lein  (1884)  20  Fed.  Rep.  109. 

And  the  payment  by  the  secretary  of  the  treas- 
ury of  the  whole  of  a  sum  awarded  to  an  insolvent 
principal  on  a  bond  for  duties  upon  a  claim  against 
a  foreign  nation,  to  his  assignee,  where  he  had 
been  authorized  to  deduct  therefrom  a  sum  due 
from  the  principal  to  a  surety  on  such  bond  lor  a 
payment  which  he  had  been  required  to  make 
thereon,  and  retain  the  same  by  virtue  of  the  right 
of  the  United  States  to  priority  of  payment  of  a 
claim  due  it  from  the  surety  who  was  also  insolv- 
ent, does  not  bar  the  claim  of  the  government  or 
prevent  proceedings  against  the  assignee  to  re- 
cover thereon.  Hunter  v.  United  States  (1831)30 
U.  8.  5  Pet.  173,  8  L.  ed.  86. 

But  the  right  of  the  United  States  to  priority  of 
payment  of  an  indebtedness  due  it  out  of  a  fund 
m  the  hands  of  a  bankruptcy  court  must  be  worked 
out  through  the  bankruptcy  act,  and  while  it  is 
not  bound  to  go  into  a  bankruptcy  court,  and  is 
not  concluded  by  a  certificate  of  discharge,  if  it 
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claims  priority  out  of  the  fund.  It  must  assert  its 
claim  just  as  the  state  and  operatives  and  persons 
subrogated  to  the  rights  of  the  government  are  re- 
quired to  do.  United  States  v.  Murphy  (1883)  15 
Fed.  Rep.  589. 

And  when,  knowing  that  the  estate  of  its  debtor 
is  being  administered  upon  in  a  bankruptcy  court, 
it  stands  by  and  asserts  no  claim  to  the  fund  and 
suffers  the  settlement  to  proceed  and  flnai  distribu- 
tion to  be  made,  under  the  terms  of  the  bankruptcy 
act,  it  waives  its  right  of  priority  of  payment  out 
of  the  bankrupt  estate.    Ibtd. 

Though,  by  omitting  to  prove  its  claim  in  bank- 
ruptcy proceedings  against  the  debtor  until  after 
the  distribution  of  a  part  of  the  assets  of  the  estate, 
leaving  a  portion  insufficient  to  pay  its  claim,  the 
United  States  does  not  lose  its  right  to  proceed 
against  the  assignee  therefor  where  he  had  nodoe 
of  its  claim.  United  States  v.  Barnes  (1887)  31  Fed. 
Rep.  706. 

k.  Hott  asserted. 

While  it  is  not  required  to  do  so,  the  United 
States  may  prove  a  debt  due  it  and  assert  its  right 
of  priority  of  payment  in  a  bankruptcy  proceeding 
against  the  debtor.  United  States  v.  Barnes  (1BH7) 
31  Fed.  Rep.  705;  Re.  HuddeU  (1891)  47  Fed.  Rep.  206. 

So  the  United  States  when  entitled  to  priority  of 
payment  of  an  indebtedness  due  It  out  of  the  as- 
sets of  an  Insolvent  debtor,  may  maintain  an  action 
of  assumpsit  against  the  a<isignoc  for  the  recovery 
of  money  received  by  him  under  the  assignment. 
United  States  v.  Clark  (1826)  1  Paine,  C.  C.  G2», 

Or  for  the  recovery  of  the  amount  of  a  bond 
given  for  an  indebtedness  by  the  assignee  to  the- 
assignor,  which  was  omitted  from  the  assignment. 
[bid. 

For  instances  of  actions  against  assignees,  exec- 
utors and  administrators  to  establish  the  right  of 
priority  of  the  United  States,  see  »i/pra,  under 
headings  LiahUily  of  agsianee  or  r€p7^a<entative. 

So  whore  a  fund,  out  of  which  the  United  States 
claims  priority  of  payment  of  a  sum  due  it.  is  in  the 
hands  of  an  as^iifuce  of  an  insolvent,  proceedings 
at  law  to  establish  the  right  might  be  inadequate, 
and  therefore  proceedings  In  equity  are  proper. 
Hunter  v.  United  States  (1831)30  U.  S.  5  Pet.  ird,8 
L.  ed.  86. 

And  in  United  States  v.  Clark  (1828)  1  Paine,  C.  C 
629,  it  was  said  that  when  necessary  to  obtain  the 
aid  of  a  court  of  equity  to  carry  its  right  of  priority 
of  payment  out  of  the  assets  of  an  insolvent  delrtor 
in  the  hands  of  a  trustee,  into  effect,  the  United 
Stiites  could  file  its  bill  as  in  compelling  the  execu- 
tion of  a  trust. 

The  United  States  circuit  court  has  jurisdictloa 
of  a  bill  in  equity  brought  by  the  United  States 
againfet  a  debtor  of  an  insolvent  indebted  to  it, 
claiming  priority  of  payment  under  the  Act  at 
Congress  of  1799,  chap.  128,  8  65,  though  the  local 
laws  where  the  suit  is  brought  allow  a  creilitor  to 
proceed  against  a  debtor  of  his  debtor  by  a  pecu- 
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rogative  of  the  British  sovereign ;  that  his 
debt  should  be  preferred  to  rhat  of  his  sub- 
ject ;  and  that  this  prerogative  has  become,  to 
the  states  of  the  American  republic,  an  at- 
tribute and  incident  of  sovereignty.  Two 
familiar  maxims  are  quoted  as  the  quintes- 
sence of  the  British  law  :  "  Quandojua  dom- 
ini  regis  et  subditi  irmmnl  concurrunt,  ju» 
regis  pnfferri  debet, "  and  **  Thesaurus  regis  est 
vinculum  pacts  et  heUorum  nervus."  These 
maxims,  it  is  said,  should  apply  to  the  state, 
and  her  revenues  should  he  protected  with  as 
much  solicitude  as  those  of  the  British  king, 
as,  though  her  treasury  may  not  be  the  **  bond 
of  peace  and  the  sinew  of  war, "  yet  she  stands 


in  the  attitude  of  parens  patriop,  charged,  as 
she  is,  directly,  through  her  municipal  sub- 
divisions, with  the  government  of  the  people, 
in  the  enforcement  of  the  law  and  the  rights 
of  her  citizens,  through  her  tribunals  of  jus- 
tice :  in  the  maintenance  of  the  public  order, 
and  the  execution  of  the  laws ;  in  the  educa- 
tion of  the  young ;  in  the  support  of  the  in- 
digent ;  in  the  work  of  internal  improvement ; 
and  in  the  various  agencies  of  government 
that  the  state  controls  in  the  interest  of  her 
citizens.  As  liens  are  created  by  her  positive 
statute  upon  both  realty  and  personalty  on 
which  they  are  imposed,  it  is  contended  that 
as  much  concern  should  be  manifested  in  the 


Jiar  process  of  law.  United  States  v.  Howland  (1819) 
17  U.  8.  4  Wheat.  108,  4  L.  ed.528. 

And  the  United  States,  after  havlDK  filed  a  bill  in 
the  circuit  court  olaimingr  the  payment  of  a  debt 
due  It  from  a  debtor  who  had  previously  been  dis- 
obartred  under  the  insolvent  law  of  Rhode  Island, 
on  the  ground  of  an  aBsigmnient  made  to  it  by  the 
debtor  who  was  discharged  from  imprisonment  on 
tbe  condition  that  he  should  make  such  an  assign- 
ment, may  file  an  amended  bill  claiming  priority 
under  the  act  of  congress  giving  the  right  against 
debtors  who  have  become  insolvent;  and  on  thft 
bearing  it  may  rely  upon  the  whole  case  made  by 
the  bill  or  It  may  abandon  some  of  the  special  pray- 
ers contained  in  it.  Hunter  v.  United  States  (1881) 
30  U.  8.  5  Pet  178,  8  L.  ed.  86. 

So  a  sale  of  lands  under  execution  on  confessed 
Judgments  which  amounted  to  a  voluntary  trans- 
fer of  all  the  debtor*8  property  so  as  to  entitle  the 
United  States  to  priority  of  payment  of  an  indebt- 
edness of  the  Judgment  debtor  to  it,  may  be  de- 
clared null  and  void,  and  it  may  be  disregarded  so 
as  to  enable  the  United  States  to  sell  the  same  to 
enforce  the  judgment  obtained  on  the  indebted- 
nere  due  it  and  thus  work  out  its  right  of  priority 
of  payment.  United  States  v.  Griswold  (1881)  8 
Fed.  Rep.  496. 

And  when  the  United  States  has  obtained  a  Joint 
Judgment  against  all  the  obligors  in  a  joint  and 
sev^^  bond  given  for  duties,  both  principal  and 
sureties,  and  orte  of  the  obligors  dies  and  the  other 
becomes  insolvent,  it  may  by  virtue  of  its  right  of 
priority  in  case  of  insolvency,  maintain  a  suit  in 
fHjulty  for  the  recovery  of  the  debt  out  of  the  as- 
sets of  the  deceased  judgment  debtor  whose  estiite 
was  also  insolvent.  United  States  v.  Cushman 
a8a6)28umn.  436. 

All  persons  standing  in  a  like  situation  with  the 
complainant  should  be  made  parties  to  a  bill  filed 
by  sureties  In  a  custom-house  bond  which  had  been 
paid  by  them,  for  substitution  in  the  place  of  the 
obligee  therein  and  to  settle  their  rights  to  priority 
of  payment  out  of  the  estate  of  the  principal 
debtor,  or  the  bill  should  be  filed  in  behalf  of  the 
complainants  and  of  all  others  who  were  sureties 
on  bonds  given  by  the  principal  debtor  for  duties, 
and  who  had  paid  such  bonds  so  as  to  be  entitled  to 
the  rights  and  remedies  of  the  United  States 
atrainst  the  assigned  fund.  Dlas  v.  Ooucbaud  (1843) 
10  Paige,  445,  4  L.  ed.  1044. 

111.  Priority  of  the  states. 
a.  Upon  what  txised. 

Tbe  right  of  the  state  to  priority  of  payment  of 
debts  due  it  is  placed  by  the  courts  of  the  different 
states  recognizing  it  upon  different  grounds. 

Thus  in  Maryland  the  state  is  held  entitled  to 
priority  of  payment  of  a  debt  due  it  out  of  the  as- 
sets of  the  estate  of  a  deceased  person  as  a  preroga- 
tive right  from  the  common  law.  Orem  v.  Wright- 
son  (1878)  51  Md.  84, 34  Am.  Rep.  286:  Re  Green's  Es- 
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tate  (1848)  4  Md.  Ch.  856;  State  v.  Baltimore  (1857)  10 
Md.504. 

The  state  Is  given  priority  by  virtue  of  the  third 
article  of  the  Declaration  of  Rights  made  on  the  Sd 
of  November,  1776,  declaring  that  the  inhabitants 
are  entitled  to  the  common  law  of  England  accord- 
ing to  the  course  of  that  law  and  to  the  benefit  of 
such  English  statutes  as  existed  at  the  time  of 
their  first  emigration,  etc.,  and  also  to  all  the  acts 
of  assembly  in  force  on  the  Ist  of  June,  1774,  where 
no  Individual  creditors  have  prior  liens.  State  v. 
Bank  of  Maryland  (1884)  6  OiU  &  J.  228,  26  Am.  Rep. 
561. 

So  in  Jones  v.  Jones  (1827)  1  Bland,  Ch.  444, 18  Am. 
Dec.  327,  holding  that  a  debtor's  real  estate  is  liable 
under  the  Maryland  statute  to  be  taken  in  execu- 
tion, it  was  said  that  in  England  the  king's  debt  in 
execution  and  in  the  administration  of  a  deceased's 
estate  is  preferred  to  that  of  a  citizen,  which  right 
of  preference  was,  in  Maryland,  extended  to  the 
lord  proprietary,  and  after  our  Revolution  it  was 
held  to  have  devolved,  according  to  the  principles 
of  the  common  law  upon  the  state,  and  it  has  been 
expressly  declared  that  all  lands  aod  tenements  be- 
longing to  any  public  debtor  after  the  commence- 
ment of  suit  against  him  shall  be  liable  to  execu- 
tion in  whatever  hands  or  possession  they  may  be 
found  (March,  1778,  chap.  9,  6  6;  Nov.,  1787,  chap.  40, 
by  which  legislative  enactment  the  state's  lien  as 
in  England  relates  not  merely  to  the  date  of  the 
judgment  but  to  the  commencement  of  the  action), 
whence  it  follows  that  tbe  liability  of  the  real  es- 
tate of  a  debtor  to  the  state  to  be  taken  in  execu- 
tion and  the  lien  of  the  state  incident  to  such  lia- 
bility are  founded  upon  the  common  law  and  the 
acts  of  assembly  passed  in  express  relation  to  debts 
due  to  the  state. 

In  New  York  it  was  held  In  Receiver  of  Taxes  v. 
Yonkers  &  N.  Y.  Fire  Ins.  Co.  (1872)  cited  In  article 
in  16  Alb.  L.  J.  208,  that  the  state  Is  a  preferred 
creditor  upon  the  ground  that  it  had  succeeded  to 
the  common-law  prerogative  of  the  king. 

And  in  Wendell  v.  Jackson  (1831)  8  Wend.  183,  22 
Am.  Dec.  635:  Lansing  v.  Smith  (1829)  4  Wend.  9,  21 
Am.  Dec.  89.  and  People  v.  Herkimer  (1825)  4  C^w. 
345, 15  Am.  Dec.  879,— each  turning  upon  a  question 
foreign  to  this  note,  it  was  said  that  the  people  of 
the  state,  as  successors  of  its  former  sovereign,  the 
king,  are  entitled  to  all  the  rights  which  formerly 
belonged  to  him  by  virtue  of  his  prerogative. 

The  time  of  such  succession  to  the  rights  of  the 
crown  being  placed  upon  the  declaration  of  inde- 
pendence, in  Wendell  v.  Jackson,  supra. 

So  in  Pennsylvania  the  rule  appears  to  have  orig- 
inally been  the  same,  though  it  was  subsequently 
modified  by  statute. 

Thus  In  Com.  v.  Baldwin  (1832)  1  Watts,  54,  28  Am. 
Dec.  38,  holding  that  the  commonwealth  Is  not 
bound  by  a  statute  limiting  the  duration  of  the  lien 
of  a  judgment  unless  expressly  named  therein,  it 
was  adjudged  that  the  commonwealth  had  sue- 
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preservation  intact  of  ttie  public  moneys 
which  are  the  fruits  of  taxation.  The  source 
of  this  power  and  right  of  preference,  it  is 
asserted,  is  grounded  mainly  on  the  common 
law,  and  upon  certain  provisions  of  our  con- 
stitution. 

Whatever  of  the  common  law  is  in  force 
in  this  jurisdiction  is  here  by  the  terms  of 
the  statute  adopting  it,  enacted  at  an  early 
day,  and  incorporated  in  section  498  of  the 
Revised  Statutes  of  Wyoming.  It  reads  as 
follows:  "The  common  law  of  England  as 
modified  by  judicial  decisions,  so  far  as  the 
same  is  of  a  general  nature,  and  not  inap- 
plicable, and  all  declaratory  or  remedial  acts 
or  statutes  made  in  aid  of,   or  to  supply  the 


defects  of,  the  common  law  prior  to  the  fourth 
year  of  James  the  First  (excepting  the  second 
section  of  the  sixth  chapter  of  forty-third 
Elizabeth,  the  eighth  chapter  of  the  thir- 
teenth Elizabeth  ~and  the  ninth  chapter  of 
thirty-seventh  Henry  Eighth)  and  which  are 
of  a  general  nature  and  not  local  to  England, 
shall  be  the  rule  of  decision  in  this  territory 
(state)  when  not  inconsistent  with  the  laws 
thereof,  and  shall  be  considered  as  of  full 
force,  until  repealed  by  legislative  author- 
ity." The  British  statutes  excepted  from  this 
act  of  adoption  are :  "  An  act  for  avoiding 
trifling  and  frivolous  suits  in  her  majesty's 
courts  at  Westminster"  (Stat.  43  Eliz.,  chap. 
6.  g  2)  ;    "An  act  against  usury"  (Stat.   18 


ceeded  to  so  muob  of  the  prerogative  of  the  kingr 
as  belonged  to  him  In  the  capacity  of  parens  pcUrlw 
or  universal  trustee,  and  the  rule  was  laid  down 
that  the  legislature  shall  not  be  taken  to  have  post- 
poned a  public  right  to  that  of  an  Individual  unless 
such  an  intent  be  manifested  by  explicit  terms  or 
at  least  by  necessary  and  irresistible  implication. 

But  in  Com.  v.  Lewis  (1814)  6  Binn.  286.  it  was  said 
that  ""ihe  state  of  Pennsylvania  always  took  pref- 
erence to  individuals  until  the  Act  of  April,  1794, 
which  directs  that  debts  due  to  the  state  from  div 
ceased  persons  shall  be  last  paid.'' 

This  modification,  it  will  be  observed,  applies  to 
deceased  debtors  on  ly .  The  state  sti  11  takes  prefer- 
ence in  the  estates  of  li  vlngr  debtors  and  an  account 
settled  by  the  accounting  officers  of  the  common- 
wealth becomes  a  Hen  on  all  the  real  estate  of  the 
debtor.  Dictum  in  Com.  v.  Lewis,  supra:  and  see 
Forney  v.  Com.  (1848)  10  Pa.  405,  set  forth  under 
headings.  Nature  and  extent,  and  When  it  attacfies 
and  how  devested ;  Commonwealth's  App.  (1848)  4 
Pa.  164;  and  Re  Arnold's  Estate  (1868)  46  Pa.  277,— 
set  forth  under  first  heading  above  named;  and  in 
Re  Mitchell's  Estate  (1833)  2  Watts,  87,  set  forth  un- 
der heading,  When  it  attaches  and  how  devested. 

And  in  Georgia  the  prerogative  right  of  the  state 
to  preference  or  priority  in  the  payment  of  debts 
was  held  to  have  constituted  a  branch  of  the  com- 
mon law  in  England  and  as  such  to  have  been 
adopted  by  the  state  by  the  Act  of  1874  which  intro- 
duced into  the  jurisprudence  of  that  state  the 
whole  body  of  the  common  law  so  far  as  it  was  not 
inconsistent  with  its  frame  of  government,  in  Rob- 
inson V.  Bank  of  Daricn  (1855)  18  Ga.  65. 

In  that  case  it  was  said  that  the  right  of  priority 
of  payment  of  public  debts  is  given  because  it  is 
necessary  to  enable  the  state  to  accomplish  the  end 
of  its  institution;  that,  as  the  government  was  es- 
tablished for  the  good  of  the  whole  and  can  only 
be  supported  by  means  of  its  revenue,  this  revenue 
ought  to  be  protected  for  the  benefit  of  the  whole. 

But  the  right  of  the  state  to  priority  of  payment 
does  not  exist  with  all  the  incidents  to  the  royal 
prerogative  right  in  England.  The  priority  of  the 
states  is  a  rule  only  in  the  distribution  of  the  prop- 
erty of  the  debtor  requiring  the  debt  due  the  state 
to  be  first  paid  when  the  individual  creditor  has  no 
antecedent  lien  overreaching  it.    Ibid, 

And  in  Kentucky,  in  Com.  v.  Logan  (1800)  1  Bibb, 
628,  the  decision  that  a  specialty  to  an  individual 
has  priority  over  a  simple-contract  debt  to  the 
commonwealth,  is  decided  upon  common-law  prin- 
ciples and  authorities,  though  the  court  nowhere 
holds  that  the  state  is  possessed  of  the  common- 
law  prerogative  and  right  of  priority  of  the  king. 

The  state  of  New  Jersey,  however,  is  held  not  to 
possess  the  common-law  prerogative  of  the  crown 
to  have  debts  due  it  paid  in  preference  to  debts 
due  to  other  creditors.  Middlesex  County  Board 
of  Chosen  Freeholders  v.  State  Bank  at  New  Bruns- 
wick (1878)  80  N.  J.  Eq.  311,  afllrmlng  28  N.  J.  Bq.  288. 
29  L.  R.  A. 


And  in  South  Carolina  it  is  held  that  the  state  is 
not  entitled  to  priority  over  other  creditors  except 
in  cases  provided  by  statute.  State  v.  Cleary  (1838) 
2  Hill,  L.  pt.  2,  p.  600. 

And  that  the  common-law  prerogative  of  the 
king  to  be  paid  in  preference  to  all  other  creditors 
does  not  apply  to  the  state.  The  right  of  the  state 
depends,  in  this  respect,  altogether  upon  the  stat- 
ute law.    Klinck  v.  Keokley  (1885)  2  Hill,  Eq.  2Sa 

So  in  State  v.  Harris  (1832)  2  Bail.  L.  508.  it  was  held 
that  the  king's  prerogative  of  preference  in  the  pay- 
ment of  debts  due  the  crown  has  not  been  extended 
to  that  state  so  as  to  entitle  the  state  to  priority  of 
payment  of  a  debt  which  does  not  constitute  a  spe- 
cific lien  upon  the  property  of  the  debtor,  as  the 
prerogative  right  has  been  so  modified  as  to  de- 
pend upon  statute  and  none  of  the  statutes  with 
relation  thereto  have  been  adopted  in  that  state. 

And  in  Commissioners  of  Public  Accounts  v. 
Greenwood  (1795)  1  Desauss.  Eq.  460,  it  was  held  that 
the  state  of  South  Carolina  has  not  retained  the  com- 
mon-law prerogative  of  the  king  of  an  unlimited 
priority  of  payment  of  debts  due  it  before  those  of 
a  citizen  so  as  to  give  it  a  right  to  priority  of  pay- 
ment out  of  the  estate  of  a  deceased  commissioner 
of  the  treasury  of  a  claim  for  a  breach  of  his  oflB- 
cial  bond  over  claims  upon  judgment  and  mort- 
gages due  to  private  creditors. 

Baxter  v.  Baxter  (1884)  23  S.  C.  114,  however,  criti- 
cises State  V.  Harris,  and  Klinck  v.  Keckley,  supra, 
the  court  saying  that  the  preference  of  the  state  is 
not  based  upon  the  ground  of  prerogative  and 
therefore  confined  to  such  debts  as  are  due  to  the 
state  as  a  sovereign,  as,  for  instance,  taxes,  but  that 
it  r<^8  solely  upon  the  terms  of  the  act.  and  the 
only  question  is  as  to  the  proper  construction  of  the 
language  there  used. 

In  that  case  it  was  said  that  aU  that  was  deeded 
by  State  v.  Harris,  supra,  was  that  the  state  was  not 
entitled  at  common  law  on  the  ground  of  preroga- 
tive to  any  preference  over  other  creditors. 

The  proviso  to  the  fifth  subdivision  of  the  section 
regulating  preferences  of  the  bankruptcy  act  that 
nothing  contained  In  the  act  shall  interfere  with  tbe 
assessment  or  collection  of  taxes  by  authority  oC 
the  United  States  or  of  any  state,  does  not  create  a 
preference  in  favor  of  a  state,  other  than  that  In 
which  proceedings  in  bankruptcy  are  pending. 
which  has  failed  to  collect  taxes  due  it  from  tbe 
bankrupt.    Re  Ambler  (1876)  8  Ben.  176. 

b.  Constitutionaltty  of  provisions  for. 

As  a  general  rule,  the  constitutionality  of  pro- 
visions  for  priority  of  the  states  in  the  payment  of 
debts  due  them  has  remained  unquestioned,  but  tbe 
right  has  been  so  repeatedly  upheld  when  ques- 
tioned upon  other  grounds,  as  to  tend  stronjrly 
toward  placing  it  in  the  list  of  settled  questions. 

In  State  v.  Dickson  (1888)  «8  Ga.  171,  however,  tbe 
Georgia  Act  of  1858,  authorizing  priority  of  p«y> 
meat  of  claims  due  the  state,  was  claimed  to  be 
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Eliz.,chap.  8)  ;"A  bill  afirainstusnry"  (Stat. 
87  Hen.  VlII.,  chap.  9).^  The  period  fixed 
for  transplanting  the  common  law  into  this 
country,  and  the  time  in  which  it  is  con- 
sidered as  having  effect  over  this  jurisdic- 
tion, is  the  fourth  year  of  James  I., — the 
period  when  the  first  territorial  or  colonial 
government  was  established  in  America,  and 
with  it  the  common  law  of  Encrland,  as  it 
then  existed.  Penny  v.  Little,  "4  111.  304. 
The  charter  to  Gates,  Somers,  and  others  for 
tlie  colony  of  Virsrinia,  was  granted  in  the 
fourth  year  of  that  monarch,  on  the  10th 
day  of  April,  1606 ;  and  by  it  provision  was 
made  for  the  establishment  of  a  government  in 
the  wilds  of  America,  which  should  rest  upon 


the  reason,  the  experienccr  and  the  luster  o^ 
the  British  jurisprudence.  By  our  statute, 
the  common  law  is  adopted,  with  "all  de- 
claratory and  remedial  acts  or  statutes  made 
in  aid  of,  or  to  supply  the  defects  of,  the  com- 
mon law,"  prior  to  the  time  when  the  first 
colonial  crovernment  was  established  by  Eng- 
land upon  American  soil,  with  the  exception 
of  certain  statutes  mentioned  ;  and  these  cura- 
tive and  remedial  statutes  must  be  as  well 
consulted  as  the  common  law,  in  order  to  as- 
certain the  body  of  law  adopted  here. 

The  right  of  the  crown  to  have  its  debts 
preferred  was  of  very  ancient  origin,  and  was 
recognized  in  Magna  Charta.  It  was  held  to 
be  an  incident  to  sovereignty,  and  not  as  a 


unconstitutional  as  against  debts  to  individuals  In- 
currpd  before  ite  eaaotmeot,  as  violatinfir  the  obliga- 
tion of  the  contract  (between  debtor  and  creditor, 
but  the  court  said  tbat  it  thought  the  statute  to  be 
merely  declaratory  of  what  the  law  previously  was, 
but  that,  if  it  were  otherwise,  it  did  not  see  how  the 
obligation  of  the  contract  could  be  impaired  by  the 
assertion  by  the  state  of  a  priority  which  she  claims 
and  exercises  in  all  oases,  in  the  collection  of  her 
revenues. 

c.  Nature  and  extent. 

Where  the  right  of  a  state  to  priority  of  payment 
of  debts  due  it  rests  solely  upon  statutes  providing 
therefor,  its  extent  and  nature  depend  entirely 
upon  the  proper  construction  of  the  language  used 
in  the  enactment.  Baxter  v.  Baxter  (1884)  23  S.  G. 
114. 

And  it  is  not  entitled  to  priority  except  in  the 
cases  provided  by  the  statute.  State  v.  Cleary  (1838) 
2  Hill,  L.  pt.  2,  p.  aOO. 

Thus  the  priority  of  payment  of  debts  due  to  the 
public  directed  by  the  South  Carolina  Act  of  1789, 
in  the  administration  of  the  assets  of  a  deceased 
person,  does  not  extend  to  the  preference  of  a  debt 
due  to  the  state  in  distributing  the  estate  and 
effects  assigned  by  a  debtor  under  the  insolvent 
debtor's  act.    State  v.  Harris  (1832)  2  Bail  L.  508. 

And  the  state  has  no  right  of  priority  in  the  pay- 
ment of  debts  due  it  under  the  Act  of  the  Province 
of  Maryland  of  1650,  chapter 28,  giving  such  priority 
to  the  lord  proprietary  of  Maryland,  as  that  act  was 
confined  to  the  proprietary  and  his  heirs,  and  was 
not  in  existence  at  the  time  of  the  Revolution. 
State  V.  Bank  of  Biaryland  (1834)  6  Gill  &  J.  205, 228, 
26  Am.  Dec.  561. 

Where  the  right  of  the  state  to  priority  is  based 
upon  the  prerogative  right  of  the  icing.  Its  former 
sovereign,  its  nature  and  extent,  of  course,  depend 
upon  the  prerogative  right  as  exercised  at  common- 
law  subject  to  the  modifications  necessitated  by  our 
dilTerent  and  differing  forms  of  government. 

** Anciently  the  king  might,  by  his  writ  of  protec- 
tion, prevent  any  subject  from  suing  his  debtor 
UDtil  his  debt  was  paid."  Middlesex  Ctounty  Board 
of  Chosen  Freeholders  v.  State  Bank  at  New 
Brunswick  a878)  29  N.  J.  Eq.  288. 

"Debts  due  the  crown  by  record  or  upon  specialty 
are  entitled  to  preference  over  debts  of  the  same 
class  due  to  subjects,  but  simple-contract  debts  due 
to  the  crown  are  not  entitled  to  preference  over 
debts  of  record  due  to  subjects,  but  where  both  are 
simple-contract  debts,  that  due  to  the  crown  must 
be  preferred."    iWd. 

And  the  state  is  entitled  to  priority  at  common 
law  whenever  she  and  a  citizen  have  claims  of 
equal  degree  and  a  conflict  arises  by  death  or  the 
act  of  the  party,  the  debtor  not  having  enough  to 
pay  his  debts.  Re  Green's  Estate  (1818)  4lMd.  Cb. 
866. 

The  priority  of  the  state,  however,  is  a  rule  only 
29  L.  R.  A. 


in  the  distribution  of  the  property  of  the  debtor, 
requiring  the  debt  due  the  state  to  be  first  paid 
when  the  individual  creditor  has  no  antecedent  lien 
overreaching  it.  Robinson  v.  Bank  of  Darien  (1855) 
18  Ga.  66. 

And  the  state  is  entitled  to  priority  of  payment  of 
a  debt  due  it  out  of  the  assets  of  the  estate  of  a  de- 
ceased person,  except  where  some  antecedent  lien 
stands  in  the  way.  Orem  v.  Wrightson  a878)  51  Md. 
84,  84  Am.  Rep.  286. 

Debts  due  the  state  have  priority  in  the  distribu- 
tion of  the  estate  of  an  insolvent  over  debts  due 
private  individuals  without  reference  to  the  re- 
spective dates  of  the  liens.  Seay  v.  Bank  of  Rome 
(1881)  66  Ga.  615. 

And  the  state  is  entitled  to  priority  of  payment 
out  of  property  in  the  hands  of  an  heir,  of  a  bond 
passed  to  it  by  the  ancestor  in  his  lifetime,  over  a 
bond  given  by  the  ancestor  to  an  individual.  State 
V.  Rogers  a786)  2  Harr.  ft  M'H.  1«8. 

And  out  of  the  proceeds  of  lands  sold  for  the 
payment  of  debts  t)ecause  of  the  insufficiency  of 
the  personal  property  of  a  deceased  debtor  for  that 
purpose,  as  against  other  general  creditors,  neither 
the  state  nor  the  creditors  having  any  Hen.  Smith 
V.  State  (1847)  6  Gill,  45. 

So  where  two  Judgments  are  rendered  against 
the  same  party  on  the  same  day,  one  In  favor  of 
the  state  and  the  other  in  favor  of  an  individual* 
that  in  favor  of  the  state  standing  first  on  the 
docket,  the  state's  Judgment  is  entitled  to  priority 
of  payment  out  of  the  estate  of  the  deceased  Judg- 
ment debtor.  Re  Greene*s  Estate  (1848)  4  Md.  Ch. 
356. 

And  in  Gontee  v.  Chew  0803)  1  Harr.  &  J.  417.  it 
was  held  that  a  Judgment  in  favor  of  the  state 
against  a  person  since  deceased  has  preference  over 
and  should  be  paid  before  a  Judgment  against  him 
in  favor  of  an  individual. 

And  the  state  is  entitled  to  a  preference,  under 
Maryland  Act  of  1786,  March  11,  providing  thatin 
the  payment  of  debts  of  deceased  persons,  no  cred- 
itor shall  be  entitled  to  any  priority  except  such 
as  have  Judgments  against  the  deceased,  nor  shall 
any  preference  be  given  to  creditors  in  equal  de- 
gree in  the  payment  of  a  debt  over  all  debts  not 
on  record.  Murray  v.  Ridley  (1793)  3  Harr.  &  M'H. 
171. 

But  the  state  is  entitled  to  preference  in  the  dis- 
tribution of  the  estate  of  a  deceased  person  only 
where  the  intestate  is  indebted  to  the  state  and 
the  citizen  in  equal  degree;  a  Junior  Judgment  in 
favor  of  the  commissioners  of  the  poor,  there- 
fore, is  not  entitled  to  be  paid  in  preference  to 
senior  Judgments  in  favor  of  private  creditors. 
Klinck  v.  Keckley  (1835)  2  Hill,  Eq.  250. 

And  a  debt  due  by  speciality  to  a  citizen  is  en- 
titled to  preference  in  the  course  of  administration 
over  a  simple-contract  debt  due  the  common- 
wealth.   Com.  V.  Logan  (180»)  1  Bibb,  SIS). 

Nor  is  a  debt  due  by  an  intestate  as  surety  on 
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personal  right  attaching  to  the  king's  person. 
It  was  minified  by  a  number  of  statutes 
which  were  incorporated  in  the  body  of  the 
common  law  by  our  act  of  adoption.  These 
were  the  statutes  of  9  Hen.  III.,  Stat.  l,chap. 
18.  of  25  Edw.  III.,  chap.  19,  and  of  33  Hen. 
VIII.,  chap.  89.  By  them,  the  prerogative 
of  the  crown  was  shorn  of  its  original  op- 
pressive character.  Anciently,  the  subject 
had  first  to  pay  **  gree"  or  satisfaction  to  the 
king  of  the  king's  debt,  before  he  could  have 
execution  against  the  king's  debtor;  and.  if 
he  sued  the  king's  debtor  without  first  satis- 
fying the  king'i  debt,  the  writ  of  protection 
ran  against  the  subject  seeking  his  remedy 
or  process  against  the  king's  debtor.     The 


last  statute  in  point  of  time  (33  Hen.  VIII., 
chap.  39),  as  construed  in  the  case  of  GiU$ 
V.  Gwt€i\  in  the  house  of  lords  (decided  in 
1832),  as  appears  from  the  opinions  of  the 
judges  (9  Bing.  128),  permitted  tlie  subject 
to  secure  judgment,  ana  obtain  process  there- 
on, against  the  king's  debtor,  without  first 
making  gree  or  satisfaction.  But  the  king 
had  the  right  to  pursue  his  rem^iy  concur- 
rently with  the  debtor,  even  after  the  judg- 
ment of  the  latter,  and  even  if  process  had 
been  issued  and  executed  thereon,  if  the  title 
to  the  property  remained  unaltered  in  the 
debtor;  and  the  king's  process,  in  such  a 
case,  although  issued  after  the  process  of  the 
subject,    was  entitled   to    preference.     The 


the  bond  of  a  county  treasurer,  under  South  Caro-  I 
lina  Act  of  1789,  providioflr  for  priority  of  payment  | 
of  debts  due  to  the  public,  entitled  to  preference 
over  antecedent  Uena  either  general  or  special. 
Baxter  v.  Baxter  (1884»  28  8.  C.  114. 

And  the  same  rule  was  applied  to  a  claim  against 
the  estate  of  a  deceased  commissioner  of  the  treas- 
ury for  breach  of  his  official  bond  as  against  Judg- 
ments and  mortgages  due  to  private  creditors,  in 
Commissionors  of  Public  Accounts  v.  Greenwood 
(1795)  1  Deeauas.  Bq.  450. 

And  when  a  Judgment  is  obtained  against  a  per- 
son in  bis  lifetime,  his  executor  or  administrator 
must  satisfy  It  out  of  his  esUte  in  preference  to  a 
debt  of  specialty  in  favor  of  the  state  created  after 
Its  rendition.  Hollingsworth  v.  Patten  (1T93)  8 
Harr.  &  M'H.  126. 

In  Pennsylvania  a  claim  of  the  commonwealth 
against  a  surety  of  a  defaulting  collector  of  du- 
ties is  payable,  under  the  Act  of  May  80,  1811, 
providing  that  the  amount  of  balances  settled 
agreeably  to  the  act,due  the  common  wealth,shall  be 
a  lien  upon  the  real  estate  of  the  persons  indebted 
and  their  sureties  from  the  date  of  the  settlement, 
out  of  the  proceeds  of  the  sureties*  lands  sold  under 
a  decree  of  the  orphan's  court  for  the  payment  of 
his  debts,  paramount  to  a  mortgage  sulwequently 
executed  and  the  claims  of  other  creditors.  For- 
ney v.  Ck)m.  (1849)  10  Pa.  405. 

But  the  commonwealth  has  no  lien  for  the 
balance  of  an  account  settled  with  a  county 
treasurer  upon  his  real  estate  or  that  of  his 
.sureties  under  that  act  which  will  entitle  It  to 
preference  over  Judgment  creditors  in  the  distri- 
bution of  the  proceeds  of  the  treasurer's  real  es- 
tate unlessa  certified  copy  of  the  account  has  been 
transmitted  to  the  prothonotary  of  the  county  in 
which  he  resided  and  entered  of  record  as  required 
by  the  Act  of  1827.  Re  Arnold's  Estate  (1863)  46  Pa. 
277. 

Nor  for  an  account  settled  with  a  brigade  inspeo- 
tor  which  will  entitle  it  to  preference  in  payment 
out  of  the  proceeds  of  real  estate  of  such  inspector 
sold  under  Judgments  entered  by  his  sureties  on  his 
bond  of  indemnity  as  against  such  Judgments  un 
der  that  act,  where  the  account  has  not  been  trans- 
mitted to  the  prothonotary  of  the  county  where 
the  inspector  resided  for  entry  of  record  as  re- 
quired by  such  Act  of  April,  1827.  Commonwealth's 
App.  (1846)  4  Pa.  164. 

In  Forney  v.  C<»m.,  supra^  however.  It  was  held 
that  the  lien  of  the  commonwealth  is  not  lost  be- 
cause no  entry  or  notice  of  the  lien  was  made  In 
the  docket  of  the  common  pleas  of  a  county  in 
which  a  surety  of  a  defaulting  collector  resided,  of 
a  claim  against  him,  as  the  Actlof  April  16.  Ie27.  ap- 
plies to  principals  only  and  not  to  sureties. 

d.  To  what  indebtedness  U  applies. 

As  a  general  rule  the  right  of  a  state  to  priority 
of  payment  of  a  debt  due  it  is  deemed  to  apply  to 
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every  species  of  Indebtedness  due  it  or  to  the  put>- 
llc  as  such. 

Debts  due  to  the  public  which  by  South  Carolina 
Act  of  1789  are  to  be  preferred  in  the  order  of  pay- 
ing the  debts  of  a  deceased  person  are  said  in  State 
V.  Harris  (1882)  2  Bail.  L.  696,  to  include  debts  which 
are  due  to  the  state  as  a  sovereign  and  for  the  pro- 
tection  of  citizens  and  property,  but  that  debts 
which  arise  ex  controjctu  and  which  are  therefore 
due  to  her  in  her  corporate  capacity,  or  debts 
which  arise  ex  delicto,  and  which  are  the  punish- 
ment of  the  law  for  misdemeanors,  cannot  be  en- 
titled to  any  preference  over  debts  due  to  citizens. 

But  in  Baxter  v.  Baxter  (1884)  23  8.  C.  114,  in 
construing  the  South  Carolina  Statute  of  1788, 
providing  for  priority  of  payment  of  det>is  due  to 
the  public,  the  court  overruled  State  v.  Harris, 
nipra,  stating  that  the  preference  of  the  state  is  not 
confined  to  such  debts  as  are  due  to  the  state  as  a 
sovereign  but  depends  upon  the  pro|>er  construc- 
tion of  the  statute,  and  saying  that  '*where  we  find 
that  there  is  a  debt  and  that  it  is  duo  to  the  public 
weare  bound  to  place  it  in  the  class  which  the  legis- 
lature has  declared  shall  bo  entitled  to  preference." 

And  It  was  held  in  that  case  that  a  debt  due  by 
an  intestate  as  surety  on  the  bond  of  a  county 
treasurer  is  a  debt  due  to  the  public  and  entitled  to 
priority  as  such  within  the  meaning  of  the  act. 

In  Re  Southwestern  Car  Co.  (1879)  9  Biss.  76,  it  was 
held  that  a  claim  of  the  state  upon  a  contract  for 
the  employment  of  convicts  is  a  debt  due  to  the 
state  which  is  entitled  to  priority  of  payment  out 
of  the  assets  of  the  t>ankrupt  under  the  bankruptcy 
act.    U.  S.  Rev.  Stat,  f  6101,  sub.  a 

In  Pennsylvania,  however,  the  right  of  prefer- 
ence of  the  state  applies  to  indebtedness  of  living 
debtors  onlyfand  not  to  debts  due  from  the  estates 
of  deceased  persons.  See  Pi-nnsylvanla  casesclted 
»mpra,  under  beading.  Upon  what  based. 

So  where  a  bank  is  appointed  a  state  depositary 
in  Georgia  and  gives  bond  as  such,  a  lien  is  created 
on  the  property  of  the  principal  and  sureties  which 
will,  upon  default  of  the  depositary,  entitle  the 
state  to  priority  of  payment  out  of  the  proceeds  of 
the  sale  of  lands  owned  by  a  surety  at  the  time  the 
bond  was  given  under  execution  issued  against  the 
depositary  and  his  sureties,  as  against  a  claim  for 
improvements  made  by  a  subsequent  purchaser 
from  the  surety,  without  knowledge  of  the  Hen. 
Simpson  v.  Mathis  (1887)  79  Ga.  169. 

And  the  commissioners  of  insolvency  have  no 
Jurisdiction  over  a  claim  against  an  insolvent  estate 
for  a  debt  due  on  state  prison  account,  as  it  is  a 
preferred  claim  under  Me.  Rev.  Stat.,  chap.  66,  8  1, 
providing  that  public  rates  and  taxes  and  money 
due  the  state  have  priority  over  the  general  credit- 
ors of  an  insolvent  estate.  State  v.  Hichhom  (1877) 
67  Me.  504. 

But  the  proceeds  of  lands  of  a  testator  sold  for 
the  payment  of  debts  under  a  direction  in  the  will 
are  equitable  assets  which  should  be  distributed 
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proceedings  between  sovereign  and  subject 
are  aptly  termed,  in  tlie  opinion  of  one  of 
the  judges.  **a  race  with  the  crown."  It  was 
held  that  the  sheriff  holding  the  property  of 
iihe  king's  debtor,  seized  under  2^  fieri  facias, 
but  not  sold,  could  not  defeat  the  subsequent 
process  of  the  king,  either  by  extent  in  chief 
or  in  aid,  which  were,  in  effect,  deemed  the 
same,  for  the  reason  that,  before  the  sale  of 
the  property  seized  under  the^.  fa.,  the  title 
to  the  property  had  not  been  devested  from 
the  debtor,  and  the  king's  process  should 
have  preference,  although  subsequent  to  that 
oi  the  subject  creditor.  It  was  conceded  upon 
the  argument  in  the  case,  and  so  held  by  the 
court,    that  the  crown  could  not  avoid  an 


equitable  mortgage,  or  the  lien  of  a  factor 
or  of  a  wharfinger,  or  of  **a  bona  fide  assign- 
ment in  trust  for  creditors."  See  opinion  of 
Patteson.  «/.,  page  180.  This  is  slated  in 
Tidd,  Pr.  1053,  1058 ;  Kuig  v.  Watson,  8 
Price,  6, — and  it  is  undoubtedly  the  rule  in 
England  that  the  transfer,  bona  fide,  of  the 
debtor's  property,  while  he  has  absolute  do- 
minion over  it,  defeats  the  king's  prerogative 
right,  and  his  preference  and  priority  are 
lost.  So  it  was  held  in  the  much-cited  case 
of  State  V.  Bank  of  Maryland,  6  Gill  &  J. 
228,  26  Am.  Dec.  561,  and  in  a  state  that 
recognizes  this  common- law  prerogative  of 
the  King  as  in  force  and  applying  to  the  state. 
So,   as  a  valid  deed  of  assignment  for  the 


amon?  all  the  creditors  part  pagsu  and  cannot  be 
appropriar«d  in  whole  by  the  commonwealth  In 
sat  i8f action  of  a  claim  tield  by  it  aeraiost  the  testa- 
tor. Nimmo  V.  Com.  (1808)  k  Hen.  &  M.  57,  4  Am. 
Dec  488. 

And  payment  of  taxes  by  a  lessor  upon  his  own 
lands  occupied  by  a  lessee  under  contract  to  pay  all 
taxes  ateessed  on  the  demised  premises,  who  had 
become  a  bankrupt,  does  not  entitle  the  lessor  to 
claim  the  amount  of  such  payment  as  a  preferred 
debt  airainst  the  estate  of  the  lessee  under  section  28 
of  the  Bankruptcy  Act.  Be  Parker  &  Peck  (1872)  6 
Ben.  288. 

So  the  deposit  by  the  warden  of  a  penitentiary  of 
funds  entrusted  to  him  by  the  state  in  his  own 
name  as  warden,  does  not  constitute  the  bank  in 
which  it  was  made  a  debtor  of  the  state  so  as  to 
(rive  the  state  a  rigrht  of  prior  payment  of  its  claim 
therefor  upon  the  subsequent  bankruptcy  of  the 
bank.  Re  Corn  Exchange  Bank  (1877)  7  Bias.  400, 15 
Nat.  Bankr.  Re»r.  481. 

Re  Com  Exchange  Bank,  mipra^  distinguishes 
Bayne  v.  United  States  (1876)  98  U.  S.  642,  23  L.  ed. 
997,  set  forth  under  heading.  Who  are  debtors  of  the 
United  States,  upon  the  ground  that  that  decision 
was  rendered  beMcause  the  money  was  received  by 
the  persons  with  whom  it  was  deposited  in  pursu- 
ance of  a  fraudulent  conspiracy  knowing  that  it 
was  the  money  of  the  government  held  by  the  de- 
positor OS  public  money. 

In  Re  Mel  lor  (1788)  10  Ben.  68,  however,  it  was  held 
that  a  debt  for  merchandise  which  was  the  prop- 
erty of  the  state  sold  by  the  warden  of  a  prison  to 
persons  who  became  banlcrupts,  for  which  the 
warden  tiled  proof  of  debt  stating  it  to  be  due  him 
as  agent  and  warden  of  the  state  prison,  is  a  debt 
due  to  the  state  and  entitled  to  priority  of  pay- 
ment as  such. 

Re  Mellor,  »upra,  distinguishes  Re  Corn  Exchange 
Bank,  supra,  and  Com.  v.  Phoenix  Bank  (1846)  11 
Met.  129,  set  forth  under  heading.  Priority  of  the 
United  Statet*,  subhead.  What  dehts  are  within  the 
statute,  upon  the  ground  that  they  were  decided 
upon  the  assu  mption  that,  under  the  statutes  regu- 
lating the  rights  and  responsibilities  of  wardens  of 
state  prisons,  the  warden  was,  in  effect,  a  contractor 
with  the  state  and  chargeable  as  such  with  all 
moneys  that  came  to  his  hands  and  not  responsible 
as  an  agent  to  his  principal,  while  the  law  under 
which  this  case  arose  imposes  no  personal  liability 
upon  the  warden  for  contracts  made  officially  and 
his  duty  with  reference  to  moneys  of  the  state  is 
that  of  a  mere  agent. 

Nor  are  debts  due  to  a  corporation  created  by  the 
state  for  banking  purposes  entitled  to  prior  pay- 
ment out  of  theas^ts  of  an  insolvent  debtor  under 
Tennessee  Act  of  1833,  chap.  86,  9  4,  and  1853,  chap. 
283,  9 12,  giving  priority  of  payment  of  debts  and 
arrearages  due  the  state,  though  the  whole  in- 
terest in  such  corporation  is  owned  by  the  state, 
as  such  provisions  refer  to  debts  and  arrearages 
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due  the  state  in  its  sovereign  character  as  revenue, 
tines,  forfeitures,  penalties,  and  the  like.  Fields  v. 
Wheatley  (1853)  1  Sneed,851. 

And  where  a  state  incorporates  a  bank  and  places 
the  public  funds  In  it  to  be  controlled  and  managed 
by  the  officers  thereof,  she  devests  herself,  so  far 
as  the  operations  of  the  bank  are  concerned,  of 
her  sovereign  character  and  assumes  that  of  a  pri- 
vate individual,  and,  though  the  sole  owner  of  the 
capital  stock  of  the  bank,  she  is  not  entitled  to 
claim  priority  of  payment  of  a  debt  due  to  the 
bank  by  virtue  of  her  sovereign  prerogative,  out  of 
a  deoedent*s  estate.  Central  Bank  of  Georgia  v. 
Little  a852)  11  Ga.  346;  Bank  of  the  State  v.  Qibbs 
a825)  8  McCord,  L.  377. 

Such  a  bank  is  a  mere  corporation  possessing  the 
same  powers  and  privileges  as  other  corporations 
only.    Bank  of  the  State  v.  Gibbs,  supra. 

And  the  state  by  giving  the  bank  the  capacity  to 
sue  and  be  sued,  voluntarily  strips  itself  of  its  sov- 
ereign character  so  far  as  respects  the  transactiotis 
of  the  bank  and  waives  all  the  privileges  of  that 
character.  Central  Bank  of  Georgia  v.  Little. 
supra,  quoting  Bank  of  United  States  v.  Planters 
Bank  of  Georgia  (1834)  22  U.  8.  9  Wheat,  904,  6  L. 
ed.244. 

So  in  Moore  v.  Wabash  &  Erie  Canal  Trustees 
(1866)  7  Ind.  462,  holding  that  a  state  which  creates 
a  corporation  and  transfers  her  property  to  it,  in 
which  she  becomes  an  associate,  loses  her  exemp- 
tion from  suit  so  far  as  that  corporation  ia  con- 
cerned, it  was  said,  quoting  from  Bank  of  United 
States  V.  Planters  Bank  of  Georgia,  supra,  that  *'as 
a  member  of  a  corporation,  a  government  never 
exercises  its  sovereignty:  it  acts  merely  as  a  cor- 
porator and  exercises  no  other  powers  in  the  man- 
agement of  the  affairs  of  the  corporation  than  are 
expressly  given  by  the  incorporating  act." 

And  in  Governor  v.  Woodworth  (1873)  63  Hi.  264, 
holding  that  the  fact  that.the  state  has  an  interest 
as  a  creditor  in  a  bond  running  to  the  governor 
for  the  use  of  the  people  and  all  others  interested 
does  not  take  an  action  thereon  out  of  the  statute 
of  limitations,  it  was  said  that  a  state  t)ecoming  a 
partner  in  business  with  corporations  or  individ- 
uals, devests  itself  of  its  sovereign  character,  and 
the  same  rules  must  be  applied  where  the  company 
or  corporation  is  a  party  as  if  it  were  composed 
alone  of  private  individuals. 

And  in  Bank  of  the  State  v.  Gibson  (1844)  6  Ala. 
814,  holding  that  a  bank  of  which  the  state  is  the 
exclusive  proprietor  must  cause  a  claim  held  by  it 
to  be  presented  to  the  administrator  of  the  de- 
ceased debtor  within  the  time  prescribed  for  ordi- 
nary debts,  it  was  said  that  the  legielature  cannot 
confer  upon  a  monied  corporation  established  by 
itself  any  portion  of  the  sovereign  power  which  is 
inherent  in  the  body  politic.    But  see  next  case. 

A  statute  regulating  the  order  in  which  the 
debts  due  by  a  testator  or  intestate  are  to  be  paid 
which  includes  and  refers  to  debts  due  the  public. 
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benefit  of  creditors,  under  the  common  law, 
is  a  transfer  of  the  title  by  the  debtor  to  his 
assignee,  and  vests  the  property  in  the  as- 
signee, secure  from  any  claim  of  preference 
or  priority  of  payment  of  the  king,  it  is 
clear  that  the  assignment  of  Thomas  A.  Kent, 
the  insolvent,  executed  before  the  inception 
of  these  actions  at  bar,  would  defeat  the 
preference  of  the  state,  and  of  any  munici- 
pality therein,  even  if  the  common  law,  as 
modified  by  British  statutes  adopted  by  our 
statute  with  it,  were,  in  this  particular,  the 
law  of  Wyoming.  Bump,  Fraud.  Conv.  330; 
Burrill,  Assignm.  §  6.  In  the  case  of  Seay 
V.  Bank  of  Bomey  66  Ga.  615,  it  is  remarked 
that  the  assignee  of  an  insolvent  debtor 
**  takes  the  assets  subject  to  the  preference 
and  priorities  that  the  law  ^ives;"  and  the 
Georgia  Code,  section  1493.  is  cited  in  sup- 
port of  that  proposition.  This  section  reads : 
**  When  a  bank  surrenders  its  charter,  or  the 
use  thereof,  it  ma^  make,  in  good  faith,  an 
assignment  of  all  its  effects  for  the  payment 
of  its  debts  a  natural  person  may,  but  it  can- 
not  thereby  prevent  such  preference  among 
its  creditors  as  the  law  gives. "  The  common- 
law  rule  is  that  a  general  assignment  passes 
the  title.     Our  statute   provides  the  same 


thing,  in  effect,  and  it  does  not  provide  that 
the  title  shall  not  pass.  It  authorizes  a 
debtor  to  make  a  general  assignment  without 
preference  or  priority  of  creditors.  It  re- 
quires that  this  shall  be  done  by  indenture, 
which  is  the  usual  method  of  passing  title. 
It  speaks  of  the  assignment  as  "conveying" 
an  interest.  The  assignee  is  empowered  tc 
sell  by  virtue  of  the  indenture  and* recording, 
and  without  waiting  for  an  order  of  the  court. 
The  power  of  the  court  over  the  estate  is,  by 
the  words  of  the  statute,  simply  a  "supervis- 
ing" power.  Another  section  contemplates 
that  the  execution  and  filing  of  the  assign- 
ment shall  "transfer  the  property  of  the  as- 
signor. "  Another  provides  that  exempt  prop- 
erty does  not  pass  to  the  assignee,  and,  if 
property  is  fraudulently  conveyed  by  the  as- 
signor, the  assignee  may  recover  it.  or  its 
value,  from  the  person  who  has  fraudulently 
obtained  it.  Sess.  Laws  1890,  chap.  51. 
Hence,  neither  under  the  common  law  nor  our 
statute  of  assignments  could  the  state  and 
the  county  have  any  preference  or  priority, 
as,  the  title  passing  by  the  deed  of  assign- 
ment,  the  assignment  and  transfer  defeat  the 
preference  or  priority  of  the  sovereign.  It  is 
not  certain  that  the  common-law  prerogative 


among  others,  however.  Includes  a  debt  due  a  bank 
which  had  been  vested  by  the  state  with  all  the 
rights,  powers,  priviiesres,  and  Immunities  re- 
served by  law  or  accruing  to  it  in  virtue  of  its  sov- 
ereign capacity  in  regard  to  the  collection  of  speci- 
fied classes  of  debts  whether  they  are  regarded  as 
indebtedness  due  the  public  or  not.  Muhone  v. 
Central  Bank  of  Georgiaa855)  17  Ga.  111. 

And  a  state  does  not  devest  itself  of  its  sovereign 
right  to  priority  as  a  creditosby  becoming  a  stock- 
holder in  a  private  corporation  and  is  entitled  to 
prior  payment  of  her  claim  in  case  of  insolvency 
over  claims  of  general  creditors.  Robinson  v. 
Bank  of  Darien  (1866)  18  Ga.  66. 

And  a  claim  against  a  defaulting  agent  of  a  rail- 
road which  is  the  property  of  the  state  and  the  in- 
come of  which  is  a  part  of  the  revenues  of  the  state, 
such  agent  having  given  bond  and  security  for 
his  good  conduct,  has  priority,  under  Georgia  Rev. 
Code,  f  981,  Act  of  1858.  p.  88.  H  1,  6^8,  providing 
that  all  debtors  of  the  road  are  debtors  of  the  state 
or  public  over  a  prior  debt,  due  an  individual  se- 
cured by  mortgage,  and  will  be  first  paid  out  of  the 
proceeds  of  the  mortgaged  property.  State  v. 
Dickson  (1868)188  Ga.  IH. 

So  taxes  collected  by  a  tax  collector  and  unac- 
counted for  cease  to  be  taxes  and  t)ecome  a  debt  to 
the  town  upon  a  claim  for  which  against  his  estate 
in  insolvency  the  town  is  entitled  to  priority  under 
Mass.  Pub.  Statv,  chap.  167,  f  104,  directing  prefer- 
enoe  in  the  order  for  a  dividend  to  all  debts  due  to 
the  United  States  and  all  debts  due  for  taxes  as- 
sessed byfthe  state,  or  any  county,  city,  or  town 
therein.    Bent  v.  Hubbardston  (1884)  138  Mass.  99. 

And  the  claim  of  a  widow  of  a  deceased  tax  col- 
lector forfdowerfand  liens  by  judgment  or  decree 
upon  the  lands  of  the  decedent  have  priority  in  the 
distribution  of  the  deeedent^s  estate  under  the 
Georgia  fstatute  over  a  claim  of  the  county  for 
taxes  collected  and  not  accounted  for.  though 
'^unpaid  taxes!  orjother  debts  due  the  state"  are 
thereby  pref erredjover  judgments,  etc.  Hargrove 
V.  Lilly  (1882)'69:Ga.  826. 

But  where  moneys  collected  by  deputies  upon 
tax  bills  plncedhin  their  hands  by  the  tax  collector 
are  paid  over  by  them  to  his  administrator  after 
his  deathtas  *Hbe  state's  money"  the  administrator 
may,  within  the  reason  of  the  rule  of  "ear  mark- ' 
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ing,"  pay  such  moneys  to  the  state  in  preference  to 
the  other  creditors  of  the  tax  collector,  though  the 
state  has  no  lien  upon  the  estate  for  or  right  of 
preference  in.  the  payment  thereof.  Spiiman  v. 
Payne  (1888)  84  Va.  485. 

e.  Subrogation  of  mrety  making  payment. 

A  surety  of  a  deceased  collector  who  has  paid  an 
indebtedness  of  the  collector  to  the  state  is  subro- 
gated to  the  state's  right  of  priority  of  payment  In 
the  distribution  of  the  deceased  collector's  assets. 
Orem  v.  Wrlghtson  (1878)  61  Md.  34, 34  Am.  Rep.  288. 

It  is  to  be  ot)Served  that  this  ruling  is  not  t>a8ed 
upon  any  statute  giving  the  surety  a  right  of 
priority  like  that  of  the  United  States,  but  is 
placed  upon  the  general  doctrine  of  subrogation 
of  sureties. 

f .  When  attaches  and  how  devested. 

The  lien  of  the  state  commences  with  the  institu- 
tion of  a  suit  on  its  claim  and  not  with  the  rendi- 
tion  of  judgment  therein.  Hodges  v.  MuUlkin 
(1831)1  Bland.  Ch.  603. 

And  the  same  principle  is  stated  in  a  dictum  in 
Jones  V.  Jones  (1827)  1  Bland,  Ch.  444. 18  Am.  Deo. 
327. 

It  is  created  on  the  lands  of  a  debtor  to  the  state 
at  the  time  of  the  commencement  of  a  suit,  by 
Maryland  Act  of  March,  1778.  chap.  9,  making  lands 
t)elonging  to  any  public  debtor  of  the  state  liable 
to  execution  from  the  commencement  of  the  suit 
of  the  state,  wherever  found,  giving  the  state  a 
priority  over  other  creditors  who  had  not  secured- 
a  lien  before  its  commencement.  Davidson  v. 
Clayland  (1805)  1  Harr.  &  J.  546. 

And  when  the  suit  is  instituted  before  the  date 
of  a  deed  made  by  the  debtor  for  the  benefit  of 
creditors  the  state  is  entitled  to  priority  of  pay- 
ment over  creditors  under  the  deed.  Hodges  v. 
Mullikin.  supra. 

And  when  the  state  obtains  a  iien  by  the  com- 
mencement of  an  action  against  a  public  debtor 
pursuant  to  Maryland  Act  of  March,  1778,  chap.  9, 
and  the  lands  of  the  debtor  are  sold  under  a  judg- 
ment which  was  a  prior  lien,  the  surplus  moneys 
arising  from  such  sale  remaining  in  the  hands  of  the 
sheriff  is  to  be  considered  as  land  subject  to  an  at- 
tachment issued  by  the  state  on  the  judgment  ob-^ 
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of  the  king,  in  this  respect,  is  applicable  in 
this  country,  where  it  has  been  held  to  be  con- 
trary to  the  spirit  of  our  institutions.  It  has 
been  adopted  by  statute,  by  act  of  congress, 
and  it  would  seem  a  proper  exercise  of  the 
legislative  power.  The  decisions  of  Ameri- 
can courts  are  somewhat  conflicting.  They 
are  collected  in  a  footnote  to  the  case  of 
Middlesex  County  Board  of  Chosen  Freeholders 
V.  State  Bank  at  New  Bruns^eick,  80  N. 
J.  Eq.  311,  where  the  decision  of  the  vice- 
chancellor,  denying  the  priority,  is  affirmed 
upon  his  opinion.  29  N.  J.  Eq.  268.  We 
do  not  care  to  decide  this  point,  as  it  is 
unnecessary  to  do  so.  The  assignment  of  the 
insolvent's  property,  both  under  common  law 
and  under  our  statute,  passed  the  title :  and 
no  process  could  thereafter  run  against  the 
property,— either  that  of  the  state  or  the  citi- 
zen, — and  the  preference  or  prior  right,  if  any 
existed,  is  thereby  defeated. 

The  following  constitutional  provision  is 
invoked  as  giving  a  preference  or  priority  to 
the  state  and  its  municipalities  over  the  citi- 
zen :  **  No  obligation  or  liability  of  any  per- 
son, association,  or  corporation,  held  or  owned 
by  the  state  or  any  municipal  corporation 
therein,  shall  ever  be  exchanged,  transferred. 


remitted,  released  or  postponed  or  in  any 
way  diminished  by  the  legislature  ;  nor  shall 
such  liability  or  obligation  be  extinguished 
except  by  thepayment  thereof  into  the  proper 
treasury."  Wyo.  Const,  art.  8,  §40.  The 
Revised  Statutes  of  the  Territory,  of  1887. 
and  the  Territorial  Session  Laws  following 
(1888  and  1890),  were  declared  by  an  act  of 
the  first  state  legislature  to  be  the  laws  of  the 
state,  in  so  far  as  they  do  not  conflict  with, 
and  are  not  repugnant  to,  the  provisions  of 
the  constitution.  Sess.  Laws  1890-91,  chap. 
35.  It  is  contended  that  the  territorial  as- 
sicr.mentlaw  (chapter 51,  Sess.  Laws  1890, 
supra) ,  in  so  far  as  it  compels  a  release  of  the- 
claim  of  a  creditor,  in  full,  upon  the  accept- 
ance of  the  final  dividend  on  the  distribution 
of  the  estate  of  an  insolvent,  cannot  apply  to 
the  state  or  the  county,  because  such  a  pro- 
vision is  repugnant  to  the  constitutional  pro- 
vision, upon  which  the  state  and  the  county 
must  receive  the  full  amount  of  their  respect- 
ive claims.  The  provision  of  the  constitu- 
tion is  that  no  liability  or  obligation  owned 
or  held  by  the  state,  o*  ny  of  its  munici- 
palities, shall  be  extinguished,  except  by 
payment  thereof  into  the  proper  treasury. 
It  does  not  create,  either  in  express  terms  or 


tained  in  its  suit  in  preference  to  a  prior  attaoh- 
xnent  issued  by  a  private  creditor  on  a  Judfrment 
subsequently  rendered.  Davidson  v.  Clayland, 
supra. 

Tbe  authorities  of  both  the  United  States  and 
Enflrland  unaoAaously  agree,  however,  that  tbe 
staters  right  of  preference  In  tbe  payment  of  debts 
due  it,  over  other  creditors,  dies  the  moment  the 
debtor's  title  is  devested.  Dictum  in  Middlesex 
County  Board  of  Chosen  Freeholders  v.  State  Bank 
at  New  Brunswicic  (1678)  28  N.  J.  Eq.  268. 

Thus  State  v.  Bank  of  Maryland  (1884)  6  Gill  &  J. 
2S8,  26  Am.  Dec.  561,  holds,  with  tbe  principal  case, 
that  tbe  common-law  ricrbt  of  priority  of  the  state 
in  tbe  payment  of  a  simple-contract  debt  due  it,  to 
secure  which  it  has  no  lien«  is  defeated  and  lost  by  a 
fair  and  bonek  fide  assignment  for  tbe  benefit  of 
creditors  for  a  valuable  consideration. 

And  holds  also  that  tbe  state  can  only  come  in  and 
share  in  tbe  proceeds  of  tbe  property  assigned  with 
other  creditors,  no  proceeding  having  been  re- 
sorted to  before  other  vested  rights  to  the  prop- 
erty sought  to  be  subjected,  had  attached.    Ibid. 

And  tbe  right  of  priority  of  payment  out  of  tbe 
assets  of  a  deceased  person,  of  a  claim  due  it,  given 
by  8  .  C.  Stat.  1879,  does  not  attach  iwhere  all  the 
goods  of  the  debtor  were  assigned  in  bis  lifetime 
and  not  only  delivered  to,  but  actually  levied  upon, 
by  tbe  sheriff.  Commissioners  of  Public  Accounts 
V.  Greenwood  (1796)  1  Desauss.  Eq.  450. 

And  where  a  state  treasurer  makes  no  claim  for 
moneys  of  tbe  state  deposited  by  him  in  a  bank 
until  after  a  receiver  has  been  appointed  with  full 
power  to  sell,  assign,  and  convey  all  the  property 
of  the  corporation,  tbe  title  of  the  bank  to  Its  prop- 
erty is  devested  by  force  of  law,  and  the  state  has 
no  priority  over  other  creditors.  Middlesex  County 
Board  of  Chosen  Freeholders  v.  State  Bank  at  New 
Brunswick  (1878)  80  N.  J.  Eq.  811,  affirming  29  N.  J. 
Eq.  268. 

In  Soay  V.  Bank  of  Uome  (1881)  66  Ga.  615.  bow- 
ever,  it  was  held  that  an  assignment  by  an  insolv- 
ent corporation  for  tbe  benefit  of  creditors  does 
not  affect  the  right  of  the  state  to  priority  in  pay- 
ment of  a  claim  due  It  over  claims  of  other  credit- 
ors in  tbe  distribution  of  the  estate. 

And  tbe  state,  by  virtue  of  its  prerogative,  is  en- 
titled to  priority  of  payment  out  of  tbe  proceeds 
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I  of  property  sold  under  tbe  direction  of  a  court  of 
equity  by  tbe  trustee  in  a  deed  of  trust  given  by 
the  debtor,  conveying  his  property  to  indemnify 
the  sureties  on  a  bond  given  by  him  where  tbe 
state  and  other  parties  are  creditors  thereunder. 
State  V.  Baltimore  (1857)  10  Md.  504. 

Tbis  case  distinguishes  State  v.  Bank  of  Mary- 
land (1834)  6  Gill  &  .7.  206,  26  Am.  Dec.  561,  on  the 
ground  that  the  cestuis  qpue  trust  in  that  case  were 
creditors  generally  and  it  did  not  appear  that  the 
creditors  or  any  of  them  were  debtors  to  tbe  state 
as  sureties  for  tbe  debtor  making  the  deed  or 
debtor  to  the  state  in  any  other  respect,  and  as  such 
having  or  claiming  an  interest  in  tbe  property 
transferred  for  their  u8e,or  In  the  proceeds  thereof. 

So  tbe  taking  by  tbe  state  of  a  particular  security 
or  mortgage  to  secure  a  claim  due  it  does  not  de- 
prive it  of  a  general  priority  given  It  by  statute.  Le- 
noir V.  Winn  a809)  4  Desauss.  Eq.  66. 6  Am.  Dec.  507. 

Tbe  right  of  the  commonwealth  of  Pennsylva- 
nia to  prior  payment  ol  a  claim  against  a  surety  of 
a  defaulting  collector  of  tolls  out  of  tbe  proceeds 
of  his  lands  sold  under  a  decree  of  tbe  orphan *s 
court  for  the  payment  of  bis  debts  as  against  a 
mortgage  subsequently  executed  and  tbe  claims  of 
other  creditors  given  by  Pennsylvania  Act  of  May 
80. 1811,  providing  that  tbe  amount  of  balances  set- 
tled agreeably  to  that  act  due  the  commonwealth 
shall  be  a  lien  upon  tbe  real  estate  of  tbe  persons 
indebted  and  their  sureties  from  tbe  date  of  tbe 
settlement,  is  not  lost  because  no  entry  or  notice 
of  tbe  lien  was  made  on  the  docket  of  tbe  common 
pleas  of  tbe  county  where  the  surety  resided,  as  re- 
quired by  tbe  Act  of  April  16, 1827,  that  act  not  ex- 
tending to  sureties  but  to  principals  only.  Forney 
V.  Com.  (1849)  10  Pa.  405. 

And  a  claim  In  favor  of  tbe  commonwealth, 
though  entitled  to  priority  of  payment  when  prop- 
erly presented,  is  not  entitled  to  payment  at  all  if  it 
is  not  presented  to  tbe  auditors  appointed  to  mar- 
shal tbe  estate  among  creditors  until  after  their 
report  Is  made  though  it  is  presented  before  con- 
firmation of  tbe  report  in  orphan^s  court.  Ete 
MitcbelPs  Estate  (1833)  2  Watts,  87. 

IV.  Priority  of  claims  for  tares. 

This  subject  is  treated  in  a  note  to  Bibblns  v, 
Clark  (Iowa)  post,  279.  F.  H.  B. 
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by  implication,  a  preference  or  priority  in 
favor  of  either  the  state  or  its  municipality, 
as  against  its  citizen,  in  tlie  payment  of  the 
debts  of  a  common  debtor,  and  has  no  refer- 
ence to  the  question  of  sucli  priority  or  pref- 
erence. It  seems  that  if  Kent,  the  insolvent 
assignor,  is  a  debtor  to  the  state  and  to  the 
county  of  Laramie,  his  debt  to  either  of  them 
cannot  be  extinguished  by  a  partial  payment. 
A  payment  or  dividend  out  of  the  insolvent 
estate  might  be  made,  pro  tanto,  but  could 
not  operate  as  a  release  of  the  unpaid  portion 
of  the  debt,  as  the  assignment  law  provides, 
because  the  constitution  expressly  forbids  the 
extinction  of  such  a  debt,  except  by  payment 
into  the  proper  treasury. 

2.  The  remaining  question  to  be  decided  is 
that  of  following  the  trust  moneys  belonging 
to  the  state  and  the  county  into  the  estate  of 
Kent,  the  insolvent  debtor.  Upon  the  de- 
posit of  these  public  funds  In  his  bank,  he 
became  a  quasi  trustee,  as  he  stood  in  the 
shoes  of  the  depositing  treasurers ;  having 
knowledge  of  the  trust  character  of  the  funds, 
and  having  kept  his  accounts  with  the  re- 
spective treasurers,  as  such.  Under  our  con- 
stitutional and  statutory  provisions,  it  is 
clear  that  the  state  and  the  county  treasurers 
are  but  custodians  of  the  public  funds  com- 
ing into  their  hands  by  virtue  of  their  office, 
and  that  such  moneys  remain  at  all  times 
public  moneys,  while  in  their  official  pos- 
session, or  in  the  hands  of  their  depositaries. 
The  statutes  of  this  state  are  similar  to  those 
of  Colorado,  and  in  that  state  it  is  held  that 
county  moneys  received  and  collected  by  a 
county  treasurer  belonp:  to  the  county,  which 
may  maintain  an  action  to  recover  the  same. 
McClure  v.  La  Plata  County  Comrs.  19  Colo. 
122 ;  Sauer  v.  Nevadaville,  14  Colo.  54.  See 
State  v.  McFetridge,  84  Wis.  473,  20  L.  R. 
A.  223.  In  Michigan  it  was  held  that  a  state 
treasurer,  as  to  state  funds,  held  a  different 
relation  to  the  state  than  a  county  treasurer 
bears  to  his  county,  under  the  pecul  iar  pro- 
visions of  the  statutes  of  that  state  {Perky  v. 
Muskegon  County,  82  Mich.  132,  20  Am.  Rep. 
637),  but  we  think  no  such  distinction  exists 
here.  In  the  Michigan  case  iust  cited,  it  was 
intimated  that,  in  the  case  of  the  death  of  the 
county  treasurer,  the  moneys  held  by  him  in 
his  official  capacity  would  go  to  his  admin- 
istrator, and  not  to  his  successor  in  office ; 
but  our  statute  requires  the  executor  or  ad- 
ministrator of  a  deceased  county  treasurer, 
under  severe  penalties  and  increased  liabili- 
ties, to  deliver  up,  on  demand,  the  books, 
moneys,  and  papers  of  the  deceased  official. 
Rev.  Stat.  ^  1828.  Then,  as  is  ordinarily  the 
case  under  like  statutory  provisions  to  ours, 
it  appears  the  moneys  received  by  either  a 
state  or  a  county  treasurer,  in  this  state,  by 
virtue  of  the  office,  are  considered  as  public 
moneys;  and  the  state  or  the  county  may 
maintain  an  action,  like  the  ones  at  bar,  to 
charge  with  a  trust  the  property  purchased 
with  such  public  moneys,  or  the  moneys,  in 
whatever  form  or  transmutations  they  may 
have  undergone,  provided  they  can  be  traced 
or  identified.  A*  difficulty  arises  under  the 
findings  of  the  district  court,  in  these  cases, 
as  it  does  not  appear  that  the  public  funds 
deposited  with  Kent  can  be  traced,  or  have 
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been  traced,  into  any  specific  fund  or  prop- 
erty. Their  deposit  is  found  to  be  a  general, 
and  not  a  special,  deposit,  and  they  were 
evidently  not  to  be  returned  in  specie,  but  in 
equivalents.  They  can  be  traced  to  the  pos- 
session of  the  insolvent,  the  assignor,  and 
into  his  estate,  but  not  further.  No  particu- 
lar property  is  discovered,  into  which  they 
were  converted  or  found  their  way,  or  for 
which  they  were  substituted ;  but  the  find- 
ings, on  the  contrary,  are  that  they  went  into 
the  mass  of  the  funds  of  the  bank,  and  were 
applied  generally  to  the  payment  of  the  debt- 
ors, including  the  mass  of  depositors,  in  the 
usual  course  of  business.  There  is  no  prop- 
erty of  the  insolvent  estate,  other  than  the 
moneys  on  hand,  and  the  balances  due  and 
owing  to  Kent  from  other  banks  at  the  time 
of  his  assignment  which  can  be  considered  to 
represent  any  portion  of  the  trust  moneys. 
Some  loans  were  negotiated  by  Kent,  and 
passed  by  the  assignment ;  but  at  the  time  of 
that  assignment  there  was,  in  the  vaults  of  the 
bank,  only  the  sum  of  $2,058.72  in  cash,  and 
on  deposit  in  other  banks  the  sum  of  $1,694.- 
32. 

In  following  trust  funds,  they  must  first 
be  traced  to  the  estate  of  the  trustee  or  quasi 
trustee,  and  the  corpus  of  the  fund  must  be 
found.  It  must  be  in  esse,  in  some  form,  or 
it  cannot  be  identified.  Where  the  trust  mon- 
eys are  mingled  with  those  of  the  trustee,  the 
trust  may  be  impressed  upon  such  fund  or 
property  with  which  it  is  mingled :  but.  if 
It  appears  that  the  trust  money ^are  dissipated 
or  lost,  there  is  no  fund  to  impress  with  the 
trust,  and  the  sole  remedy  of  the  beneficiary 
is  a  proceeding  against  the  trustee,  person- 
ally. Where  he  is  solvent,  this  is  the  usual 
remedy  pursued,  as  by  judgment  and  execu- 
tion the  whole  estate  can  be  impressed  with 
the  amount  of  the  judgment.  Some  of  the 
courts  have  held,  as  the  "modern*'  equity 
doctrine,  that  all  that  is  necessary  is  to  trace 
the  trust  moneys  into  the  estate  of  the  trustee, 
which  then  becomes  impressed  with  the  trust. 
This  was  the  rule  established  by  a  number  of 
cases  in  the  supreme  court  of  Wisconsin,  un- 
til a  return  to  the  general  rule  was  announced 
in  Nonotuck  Silk  Co,  v.  Flanders,  87  Wis. 
237,  and  the  former  cases  were  overruled. 
The  leading  cases  on  the  subject  are  those  of 
Re  Carin's  Petition  y.  Oleason,  105  N.  Y.  256, 
262 ;  Little  v.  Chadwick,  151  Mass.  109,  7  L. 
R.  A.  570,  and  Slater  v.  Oriental  Mills,  18  R. 
I.—. 

That  the  money  constituting  the  trust  may 
have  been  wrongfully  converted  by  the  de- 
faulting or  delinquent  trustee  does  not  seem 
to  alter  the  situation,  as  some  of  the  courts 
hold.  There  is  no  peculiar  sanctity  that  sur- 
rounds an  action  ex  delicto,  as  distinguished 
from  an  action  ex  contractu,  at  law,  so  far  as 
the  obtaining  satisfaction  of  any  judgment 
is  concerned  ;  and  when  equity  is  invoked  in 
the  former  cases,  equitable  rules  must  be  ap- 
plied. Where  no  specific  lien  is  created  by 
contract,  or  the  acts  of  the  parties,  none  ex- 
ists. The  only  course  open  is  in  equity,  to 
discover  the  corpus  of  the  trust  fund,  or  to 
follow  the  changes  and  transmutations  of  the 
trust  moneys  into  some  particular  property 
that  can  be  charged  with  the  trust,  saving  the 
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Ti  ghts  of  innocen  t  purchasers  for  val  ue.  The 
courts  generally  have  gone  as  far  as  it  seems 
possible,  in  holding  that  the  presumption 
always  is  that  the  ^ustee  has  used  his  own 
funds  in  his  business  operations :  and,  if  there 
be  any  money  on  hand  at  the  time  the  trust 
is  sought  to  be  enforced,  that  presumption 
controls.  So  the  trustee  who  has  blended 
trust  moneys  with  his  own  is  not  permitted 
to  say  that  he  has  used  trust  moneys  when  he 
had  a  right  to  use  his  own.  This  appears  to 
be  one  of  the  principles  that  governed  the 
decision  in  the  famous  case  of  Knntchbull  v. 
HaUett,  L.  R.  13  Ch.  Div.  696,  which  over- 
ruled  some  prior  English  decisions.  It  is  to 
the  effect  that  if  a  person  who  holds  money 
as  a  trustee,  or  in  a  fiduciary  character,  pays 
it  to  his  account  at  his  banker's,  and  mixes 
it  with  his  own  money,  and  afterwards  draws 
out  sums  by  checks  in  the  ordinary  manner, 
the  drawer  must  be  taken  to  have  drawn  out 
his  own  moneys  in  preference  to  the  trust 
money.  This  principle  pervades  some  of  the 
•cases  which  adopt  the  rule  that  the  entire  es- 
tate of  the  trustee  is  impressed  with  the  trust 
moneys  traced  to  it.  In  Kimmel  v.  Dickson 
(S.  Dak.)  25  L.  R.  A.  809,  the  moneys  found 
in  a  defunct  bank  amounted  to  $259.71,  while 
the  amount  left  there  by  plaintiff  before  it 
failed,  to  be  used  for  the  payment  of  his  note, 
was  $265.  The  case  was  decided  upon  the  au- 
thority of  EUieott  V.  Barnes,  31  Kan.  170 ; 
Peak  V.  MlicoU,  30  Kan.  156,  46  Am.  Rep. 
90, — and  upon  the  case  of  McTjeod  v.  Evans^ 
66  Wis.  401,  57  Am.  Rep.  287,  which  had 
then  been  overruled  by  Nonotuck  Silk  Co.  v. 
Flanders,  supra.  But  the  order  of  the  trial 
•court  was  affirmed,  and  that  was  that  the 
receiver  of  the  insolvent  bank  pay  to  the 
plaintiff  the  sum  found  in  the  bank  at  the 
time  of  its  failure,  although  it  was  less  than 
the  sum  left  there  for  the  specific  purpose  of 
paying  the  note.  So  it  was  in  the  case  of 
Massey  v.  Fisher,  62  Fed.  Rep.  958.  very 
j-ecently  decided.    In  the  course  of  the  opin- 


ion, the  court  remarks :  "  It  is  not  important 
that  the  plaintiff's  money  bore  no  mark,  and 
cannot  be  identified.  It  is  sufficient  to  trace 
it  into  the  bank's  vaults  and  find  that  a  sum 
equal  to  it,  and  presumably  representing  it, 
remained  continuously  there  until  the  re- 
ceiver took  it.  The  modem  rules  of  equity 
require  no  more."  Some  of  the  cases  cited 
by  the  learned  judge  go  further  than  he,  but 
his  conclusion,  though  reached  at  the  extreme 
limits  of  the  rule,  seems  correct.  The  trust 
moneys  here  are  traced  to  the  bank  vaults, 
and  to  deposits  made  elsewhere,  and  the  sum 
found  there  represents  a  portion  of  them. 
The  amount  of  moneys  on  hand  at  the  time 
of  the  assignment  to  the  defendant  for  the 
benefit  of  the  creditors  of  Kent  constitutes 
the  only  portion  of  the  trust  moneys  that  can 
be  traced  and  identified  as  trust  moneys ;  and 
these  only  under  the  fiction  or  presumption, 
that  seems  to  be  a  well-established  rule  of 
equity,  that  the  trustee  is  presumed  to  have 
paid  out  his  own  moneys,  and  kept  those  be- 
longing to  the  trust.  This  was  tacitly  con- 
ceded upon  the  argument  by  counsel  for  the 
defendant.  The  commercial  paper  represent- 
ing loans  made  to  different  parties  before  the 
assignment,  and  passing  by  it  to  the  assignee, 
as  the  court  below  finos,  were  severally  ex- 
changed for  moneys  when  there  was  sufficient 
funds  of  Kent  on  hand  out  of  which  the  loans 
were  made.  Upon  the  presumption  as  estab- 
lished in  equity,  and  referred  to  above,  it 
must  be  hela  that  these  loans  were  made  from 
the  moneys  of  the  trustee,  and  not  from  the 
trust  funds,  and  should  not  be  impressed 
with  the  trust. 

As  the  inquiries  of  the  district  court  have 
been  answered  generally  by  this  opinion,  it 
will  not  be  necessary  to  specifically  answer 
the  questions  propounded. 

Corn  and  Blake.  «/</.,  concur. 
J.  W.  Blake,  Judge  of  District  Court, 
sat  in  lieu  of  Conaway,  «/.,  disqualified. 
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Henry  BISSELL,  Appt,, 

V. 

Edward  H.  DAVISON  et  al. 
(65  Conn.  183.) 

1*  The  existence  of  small-pox  in  a  town 

or  an  indication  that  an  epidemic  of  that  disease 
is  liicely  to  present  itself  is  not  necessary  to  per- 
mit school  committees  to  require  vaccination  of 
pupils  l)efore  attendinsr  public  schools,  under 
Gen.  Stat.  S9  2137  and  2197. 
:8*  A  statute  authoriiing^  school  au- 
thorities to  make  vacsclnation  a  con- 
dition of  the  privilegre  of  attending  public 
schools  is  essentially  a  police  regulation  and  does 
not  violate  the  constitutional  fcuaranties  of  due 
process  of  law  or  equal  protection  of  the  law. 

Note.— In  connection  with  the  above  case,  see 
Duffield  V.  WUliamsport  School  Dist.  (Pa.)  26  L.  R. 
A.  152,  and  note,  also  the  later  case  of  Re  Smith 
<N.  Y.)  28  L.  R,  A.  880. 
29  L.  R.  A. 


(December  1, 1804.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Superior  Court  for  Hartford  County 
in  favor  of  defendants  in  a  proceeding  for  a 
writ  of  mandamus  to  compel  defendants  to 
admit  plaintiff's  son  into  the  public  schools. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Joseph  L.Barbour  and  Oeorg^e 
W.  Andreir,  for  appellant: 

In  Lake  View  School  Tr^istees  v.  People,  87 
HI.  303,  29  Am.  Rep.  55.  the  trustees  had  stat- 
utory authority  to  direct  what  branches  should 
be  taught,  and  to  adopt  and  enforce  all  neces- 
sary rules  and  regulations  for  the  management 
and  government  of  schools.  A  candidate  for 
admission  passed  a  satisfactory  examination  in 
all  the  required  branches  except  grammar, 
which  his  father  did  not  wish  him  to  study. 
The  court  held  that  he  was  unjustly  refused 
admission  and  compelled  the  trustees  to  admit 
him  to  study  the  other  branchea 
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Id  M(yrrovD  v.  Wood,  85  Wis.  59,  17  Am.  Rep. 
471,  the  court  decided  that  a  teacher  had  no 
right  to  punish  a  pupil  for  refusing  to  pursue 
the  study  of  geography,  the  parent  having  di- 
rected such  refusal. 

The  advantages  or  benefit  vouchsafed  to 
each  child,  of  attending  a  public  school,  is 
one  derived  and  secured  to  it  under  the  highest 
sanction  of  positive  law.  It  is,  therefore,  a 
right,  a  legal  right,  as  distinctively  so  as  the 
vested  right  in  property  owned  is  a  legal  right, 
and  as  such  it  is  protected,  and  is  entitled  to 
be  protected,  by  all  the  guaranties  by  which 
other  legal  rights  are  protected  and  secured  to 
the  possessor. 

Ward  V.  Flood.  48  Cal.  86, 17  Am.  Rep.  412. 

Expelling  a  child* from  school  is  depriving 
him  of  a  right  within  the  meaning  of  the  law. 

Perkim  v.  West  Des  Moines  Independent 
School  Dist,  Directors,  56  Iowa,  476. 

It  does  not  avail  to  say  that  the  statute  in 
question  authorizes  the  action  of  (he  school 
committee  and  that  therefore  they  are  acting 
by  due  process  of  law.  The  phrase  **due  pro- 
cess of  law,"  means  more  than  a  special  act 
passed  for  the  very  purpose  of  authorizing 
the  deprivation. 

8  Am.  &  Eng.  Encyclop.  Law,  p.  714;  8an 
Mateo  County  v.  Southern  Pae.  R.  Co.  18  Fed. 
Rep.  751;  Chicago,  M.  it  St.  P.  R.  Co.  v.  Minne- 
soUt,  184  U.  8.  418,  88  L.  ed.  970.  3  Inters. 
Com.  Rep.  209;  People  v.  Essex  County  Stiprs. 
70  N.  Y.  284;  leek  v.  Anderson,  57  Cal.  251, 
40  Am.  Rep.  115;  Mead  v.  Larkin,  66  Ala. 
87;  Varden  v.  Motint,  78  Ky.  86,  89  Am.  Rep. 
208;  Stuart  v.  Palmer,  74  N.  Y.  188,  80  Am. 
Rep.  289;  Zeigler  v.  South  dt  N(yrth  Ala.  R.  Co. 
58  Ala.  594. 

The  children  who  attend  private  or  parochial 
schools  and  there  receive  an  education  are  ex- 
empt from  submission  to  *an  operation  which 
may  be  attended  with  disastrous  results,  while 
those  who  cannot  attend  such  schools  are  de- 
prived of  educational  advantages  unless  they 
submit. 

San  Mateo  County  v.  Southern  Pnc.  R.  Co. 
18  Fed.  Rep.  788;  Yick  Wo  v.  Hopkins,  118  U. 
8.  856,  80  L.  ed.  220. 

It  cannot  be  justly  claimed  that  this  law  is  a 
police  regulation. 

Re  Tie  Loy,  26  Fed.  Rep.  614. 

The  police  power  of  the  state  is  not  above 
and  beyond  the  constitution. 

PmreUy.  Pennsylvania,  127  U.  8.  678. 82  L. 
ed.  258;  Mugler  v.  Kansas.  128  U.  8.  688.  81 
L.  ed.  205;  People  v.  Oillson,  109  N.  Y.  400; 
Re  Jacobs,  98  N.  Y.  108,  50  Am.  Rep.  686; 
People  V.  Marx,  99  N.  Y.  877,  52  Am.  Rep.  34; 
Toledo,  W.  <fe  W.  R.  Co.  v.  Jacksonville,  67  111. 
87.  16  Am.  Rep.  611. 

It  is  not  within  the  province  of  the  legisla- 
ture to  arbitrarily  include  within  the  police 
power  of  the  state  that  which  does  not  legiti- 
mately come  under  its  operation. 

18  Am.  &  Eng.  Encyclop.  Law,  p.  746; 
Re  Jacobs,  88  Hun.  874,  98  K  Y.  98,  50  Am. 
Rep.  686. 

Messrs.  Frank  L.  Hun^^rford  and 
Philip  J.  Markley,  for  appellee: 

The  constitution  is  a  mere  limitation  of  the 
powers  of  the  legislative  department.  Noth- 
ing should  be  regarded  as  prohibited  which  is 
29  L.  R.  A. 


not  so,  either  expressly  or  by  fair  and  reasona- 
ble implication. 

Loierey  v.  Oridley,  80  Conn.  450;  Wheeler's 
App.  45  Conn.  815. 

The  legislature  is  the  sole  judge  of  the  jus- 
tice and  policy  of  its  own  acts. 

Bishop's  Fund  Trustees  v.  Rider,  18  Conn. 
108;  State  v.  Brennan*s  Liquors,  25  Conn. 
288;  Cooley,  Const.  Lim.  159. 

A  legislative  act  will  not  be  declared  uncon- 
stitutional unless  the  fact  clearly  appears. 

Hartford  Bridge  Co.  v.  Union  Ferry  Co.  29 
Conn.  227;  White  v.  Stamford,  87  Conn.  587. 
8ee  also  Lothrop  v.  Stedman,  42  Conn.  588. 

While  education  is  a  fundamental  privilege, 
it  is  not  a  right;  public  schools  are  instituted 
by  the  legislature  and  sustained  by  public 
money,  and  they  may  and  should  be  regulated 
by  the  power  that  created  them. 

Orahdall  v.  State.  10  Conn.  847. 

The  privilege  of  obtaining  a  common-school 
education  is  a  liberty  or  properly  right  within 
the  meaning  of  the  language  of  the  constitu- 
tion, and  there  has  been  no  deprivation  thereof 
so  far  as  the  son  of  the  petitioner  is  concerned. 

Miller,  U.  8.  Const.  664;  Barbier  v.  Connol- 
ly, 118  U.  8.  81,  28  L.  ed.  924;  Soon  Hing  v. 
Crowley,  118  U.  8.  708.  28  L.  ed.  1145;  Leeper 
V.  Texas,  189  U.  8.  462,  85  L.  ed.  225. 

The  privileges  and  immunities  referred  to 
in  the  14th  Amendment  are  the  privileges  and 
immunities  arising  out  of  the  nature  and  es- 
sential character  of  the  national  government 
and  granted  or  secured  by  the  Constitution  of 
the  United  8tate8. 

Miller,  U.  8.  Const.  668;  Re  Kemmler,  186 
U.  8.  486,  84  L.  ed.  519;  Slaughter  House 
Cases,  83  U.  8.  17  Wall.  36,  21  L.  ed.  804 

The  amendment  does  not  prevent  a  state 
from  framing  such  laws  to  regulate  the  privi- 
leges and  immunities  of  its  own  citizens  as  do 
not  abridge  the  privileges  and  immunities  as 
citizens  of  the  United  States. 

Miller,  U.  8.  Const.  662;  Presser  v.  Illinois, 
116  U.  8.  252.  29  L.  ed.  615;  People  v.  Gal- 
lagher, 93  N.  Y.  488.  45  Am.  Rep.  232;  Abeel 
V.  Clark,  84  Cal.  226. 

The  14th  Amendment  did  not  and  was  not 
intended  to  impair  the  police  powers  of  the 
state. 

Barbier  v.  Connolly,  supra;  Potcell  v.  Penn- 
sylvania, 127  U.  8.  688,  82  L.  ed.  256. 

Torrance.  J.,  delivered  the  opinion  of 
the  court : 

On  the  10th  of  March.  1894,  the  school 
committee  of  the  town  of  New  Britain  passed 
the  following  vote:  "That  every  pupil  at- 
tending the  public  schools  shall,  at  or  before- 
the  beginning  of  the  school  term  of  this  year, 
present  to  their  teachers  satisfactory  evidence 
of  vaccination,  before  he  or  she  shall  be  al- 
lowed to  attend  school ;  and  hereafter  every 
pupil,  upon  entering  school,  shall  conform 
to  this  requirement.  That,  after  the  begin- 
ning of  the  spring  term  of  this  year,  all  pu- 
pils shall  be  excluded  from  the  schools,  unless 
they  have  been  properly  vaccinated,  and  it 
shall  be  the  duty  of  the  superintendent  to 
see  that  this  order  shall  be  enforced.  Free 
vaccination  shall  be  provided  for  all  those- 
unable  to  pay  for  the  same. "    Under  the  pro- 
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visions  of  this  vote,  the  plaintiff's  minor 
•  son,  a  pupil  in  the  high  school  of  New  Bri- 
tain, was  excluded  from  said  school,  solely 
because  he  refused  and  neglected  to  be  vac- 
-cinated.  Upon  the  application  of  the  plain- 
tiff, the  superior  court  issued  an  alternative 
writ  of  mandamus  to  the  school  committee 
-of  New  Britain,  in  substance,  requiring  them 
to  admit  said  minor  as  a  pupil  in  the  high 
school,  or  to  show  cause  to  the  contrary  to 
,6aid  court.  In  their  return  to  this  writ  the 
.school  committee  gave,  in  substance,  as  their 
reasons  for  excluding  said  minor  from  the 
high  school,  the  fact  of  the  existence  of  said 
vote,  and  the  further  fact  that  the  minor  neg- 
lected and  refused  to  comply  with  its  terms. 
To  this  return  the  plaintiff  demurred  upon 
the  grounds— First,  that  the  vote  was  not 
warranted  by  law ;  second,  because  it  is  in 
violation  of  the  constitution  of  this  state; 
.>and,  third,  because  it  is  in  violation  of  the 
Fourteenth  Amendment  to  the  Constitution  of 
the  United  States.  The  superior  court  held 
the  return  to  be  sufficient,  and  overruled  the 
demurrer,  and  the  action  of  the  court  in  so 
doing  is  the  sole  error  assigned  on  this  ap- 
peal. 

Under  the  provisions  of  sections  2137  and 
•2197  of  the  General  Statutes,  the  school  com- 
mittee of  New  Britain  is  invested  with  the 
power  to  require  that  every  child  shall  be 
vaccinated,  before  beinc  permitted  to  attend 
the  public  schools,  liie  vote  in  question 
was  passed  in  pursuance  of  the  power  so 
given.  It  is  one  way  of  exercising  that 
power,  and,  so  far  as  we  can  now  see,  it 
was  an  unobjectionable  way  of  exercising  it. 
If,  then,  the  statute  conferring  this  power 
upon  the  committee  is  a  valid  one,  it  would 
seem  that  the  vote  was  warranted  by  law. 
But  the  plaintiff  urges  that  the  vote  was*  not 
warranted  by  law,  because,  at  the  time  it 
was  passed,  "it  does  not  appear  that  there 
was  a  single  case  of  small  pox  in  the  town 
of  New  Britain,  nor  any  indication  that  an 
epidemic  of  that  disease  was  likely  to  present 
itself."  This  claim  assumes  that  the  power 
in  question  cannot  be  exercised  by  the  school 
committee  unless  at  the  time  of  its  exercise 
one  or  more  cases  of  small -pox  exist  in  town, 
or  an  epidemic  of  the  disease  is  reasonably 
to  be  apprehended.  But  the  statute  confer- 
ring the  power  has  imposed  no  such  condi- 
tions upon  its  exercise,  and  we  see  no  good 
reasons  why  any  such  conditions  should  be 
Implied,  We  think  the  vote  was  clearly 
warranted  by  law,  provided  the  statute  In 
question  is  a  valid  one,  which  is  the  next 
point  to  be  considered. 

This  proceeding  may  be  regarded  either  as 
one  brought  to  vindicate  some  right  of  the 
plaintiff,  or  some  right  of  his  minor  son. 
The  right,  as  it  is  called,  to  attend  the  pub- 
lic school,  is  one  belonging  to  the  minor, 
and  not  to  the  plaintiff,  and  should  properly 
be  vindicated  in  a  proceeding  brought  by  or 
on  behalf  of  the  minor.  Step?ien»on  v.  Hall, 
14  Barb.  222  ;  Spear  v.  Gummings,  23  Pick. 
224,  34  Am.  Dec.  53;  Donahoe  v.  Richards, 
38  Me.  376,  61  Am.  Dec.  256.  On  the  other 
hand,  the  plaintiff  is  the  natural  guardian 
of  the  minor,  charged  by  law  with  the  duty 
of  sending  him  to  school,  and,  to  enable  him 
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to  perform  that  duty,  is,  perhaps,  entitled, 
on  his  own  behalf,  to  bring  a  proceeding  of 
this  kind.  People  v.  Detroit  Board  of  Educa- 
tion, 18  Mich.  400.  In  discussing  the  valid- 
ity of  the  statute,  it  will,  perhaps,  make  the 
discussion  briefer  and  clearer  if  we  treat  the 
proceeding — as  was  done  in  the  argument — 
as  if  it  were  brought  to  vindicate  the  right 
of  the  minor  to  attend  the  public  school. 

The  plaintiff  contends  that  the  statute  con- 
ferring the  power  to  require  vaccination  as 
a  conaition  of  admittance  to  or  attendance 
at  the  public  schools  violates  certain  provis- 
ions of  the  constitution  of  this  state,  and  of 
the  Fourteenth  Amendment  to  the  National 
Constitution.  He  says,  in  effect,  that  it  al- 
lows the  privileges  of  the  common  schools 
to  those  who  believe  in  vaccination,  and  de- 
nies It  to  those  who  do  not ;  that  it  deprives 
him  of  his  rights,  without  due  course  or  pro- 
cess of  law,  and  denies  to  him  the  equal  pro- 
tection of  the  laws.  These  objections  to  the 
validity  of  the  statute,  and  the  reasons  and 
arguments  urged  in  support  of  them,  seem 
to  proceed  upon  a  misconception  or  misap- 
prehension of  the  real  nature  and  object  of 
the  statute.  The  statute  in  question  forms 
a  part  of  the  laws  relating  to  our  common- 
school  system,  and  must  be  read  as  a  part  of 
those  laws.  The  duty  of  providing  for  the 
education  of  the  children  within  Its  limits, 
through  the  support  and  maintenance  of  pub- 
lic schools,  has  alwavs  been  regarded  in  this 
state  in  the  light  of  a  governmental  duty 
resting  upon  the  sovereign  state.  It  is  a 
duty  not  imposed  by  constitutional  provis- 
ion, but  has  always  been  assumed  by  the 
state :  not  only  because  the  education  of 
youth  is  a  matter  of  great  public  utility, 
but  also,  and  chiefly,  because  It  Is  one  of 
great  public  necessity  for  the  protection  and 
welfare  of  the  state  Itself.  In  the  perform- 
ance of  this  duty,  the  state  maintains  and 
supports,  at  great  expense,  and  with  an  ever- 
watchful  solicitude,  public  schools  through- 
out its  territory,  and  secures  to  its  youth  the 
privilege  of  attendance  therein.  This  is  a 
privilege  or  advantage,  rather  than  a  right, 
in  the  strict  technical  sense  of  the  term. 
This  privilege  is  granted,  and  Is  to  be  en- 
joyed, upon  such  terms  and  under  such  rea- 
sonable conditions  and  restrictions  as  the  law- 
making power,  within  constitutional  limits, 
may  see  fit  to  impose  ;  and,  within  those  lim- 
its, the  question,  what  terms,  conditions,  and 
restrictions  will  best  subserve  the  end  sought 
In  the  establishment  and  maintenance  of  pub- 
lic schools,  is  a  question  solely  for  the  legis- 
lature, and  not  for  the  courts.  The  statute 
in  question  authorizes  the  committee  to  im- 
pose vaccination  as  one  of  those  conditions. 
It  does  not  authorize  or  compel  compulsory 
vaccination.  It  simply  requires  vaccination 
as  one  of  the  conditions  of  the  privilege  of 
attending  the  public  school.  Its  object  Is  to 
promote  the  usefulness  and  efficiency  of  the 
schools  by  caring  for  the  health  of  the  schol- 
ars. It  is  of  the  same  general  nature  as  the. 
power  given  in  the  same  section  to  exclude 
from  the  schools  children  of  school  age,  under 
the  age  of  five  years,  whenever,  In  the  judg- 
ment of  the  board  or  committee,  the  inter- 
ests of  the  school  will  be  thereby  promoted. 
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The  statute  is  essentially  a  police  regula- 
tion,— as  much  so  as  would  be  one  giving 
the  power  to  exclude  temporarily  scholars 
afflicted  with  infectious  or  contagious  dis- 
eases, or  coming  from  hom^s  or  districts 
where  such  diseases  were  prevalent.  In  Oal i  - 
fornia  a  statute  gave  to  the  trustees  of  the 
general  common-school  districts  the  power 
to  exclude  from  the  schools  scholars  who  had 
not  been  vaccinated,  and  this  was  upheld  as 
a  valid  exercise  of  the  police  power.  Abeel 
V.  Clark,  84  Cal.  286.  In  Duffield  v.  Will- 
iamsport  School  Diet.,  162  Pa.  476,  25  L.  R. 
A.  152  (a  receut  case),  the  resolution  of  a 
school  board  requiring  vaccination  as  a  con- 
dition of  the  right  of  attending  the  public 
school,  was  upheld  as  a  reasonable  health 
regulation  for  the  benefit  of  the  pupils  and 
the  general  public.  In  the  case  at  bar  the 
required  condition  is  made  to  operate  im- 
partially upon  all  children  alike.  It  affects 
all  in  the  same  way,  and  reasonable  provis- 
ion is  made  for  providing  free  vaccination 
where  necessary.  It  is  a  reasonable  exercise 
of  the  power  to  require  vaccination,  if  such 
requirement  ever  can,  in  the  nature  of  things, 
be  a  reasonable  one.  If  vaccination  is  a 
preventive  of  small-pox,  as  claimed  by  what 
appears  to  be  the  great  majority  of  the  medi- 
cal profession,  the  requirement  would  seem 
to  be  a  reasonable  one.      Public  opinion. 


also,  upon  this  question,  as  crystallized  into 
law,  seems  to  regard  it  as  such  a  preventive. 
It  is  a  question,  however,  about  which  medi- 
cal men  differ  greatly,  and  upon  which  pub- 
lic opinion  at  the  present  day  may  be  said 
to  be  divided.  However  this  may  be,  we- 
think  that,  in  a  case  like  the  one  at  bar,  touch- 
ing the  terms  and  conditions  of  attendance- 
at  the  public  schools,  the  question  of  the  rea- 
sonableness, in  this  sense,  of  such  a  require- 
ment, is  one  exclusively  for  the  legislature." 
The  question  before  us  is  not  whether  the 
legislature  ought  to  have  passed  such  a  law. 
It  is  simply  whether  it  hacl  the  power  to  pass- 
it.  In  no  proper  sense  can  this  statute  be 
said  to  contravene  the  provisions  of  section 
1  of  the  first  article  of  our  State  Constitu- 
tion, as  claimed  bv  the  plaintiff.  It  may 
operate  to  exclude  his  son  from  school,  but> 
if  so,  it  will  be  because  uf  his^failure  to  com- 
ply with  what  the  legislature  regards,  wisely 
or  unwisely,  as  a  reasonable  requirement, 
enacted  in  good  faith  to  promote  the  public 
welfare.  !Nor,  in  any  proper  sense,  can  the 
statute  be  said  to  deprive  the  plaintiff  of  any 
right,  without  due  process  of  law,  or  to  deny 
to  him  the  eaual  protection  of  the  law. 

We  think  tM  demurrer  was  properly  over- 
ruled.     There  is  no  error. 

The  other  Judges  concur. 
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Noah  W.  SHAFER 

V. 

A.  J.  LACOCK  et  al.,  Appts. 

(168  Pa.  497.) 

!•  Declaratioiis  of  the  workmen  of  one 
employed  in  repairing:  a  house  which  is 
burned  durloK  Bucb  employment,  as  to  the  cause 
of  the  fire,  are  admissible  to  cbargre  him  with  li- 
ability when  made  while  the  fire  is  in  progrress. 

2.   One  en^affed  in  repairing  a  house 

is  not  relieved  trom  liability  for  injury  thereto 
by  fire,  through  the  neffligrence  of  his  workmen, 
because  he  furnished  proper  appliances  and  com- 
petent workmen. 
8.  The  burning:  of  a  house  through  fire 
set  from  the  sparks  of  a  fire-iK)t  placed  upon  its 
roof  by  workmen  engaged  in  repairing  it  will  be 
presumed  to  have  been  caused  by  their  negli- 
gence. 

(May  30, 1805.) 

APPEAL  by  defendants  from  a  judgment  of 
the  Court  of  Common  Pleas  No.  2  for 
Allegheny  County  in  favor  of  plaintiff  in  an 
action  brought  to  bold  defendants  liable  for 

NOTB.— On  the  question  of  the  presumption  of 
negligence  arising  from  an  accident,  see  note,- 
coverliig  several  classes  of  cases  of  this  kind,— to 
Barnowskl  v.  Ilelson  (Mich.)  15  L.  U.  A.  33,  abo 
Spellman  v.  Lincoln  Kapid  Transit  Co.  (Nf*b.)  20  L. 
It.  A.  316:  Haynes  v.  Raleigh  Gas  Co.  (N.  C. )  26  L. 
R.  A.  810;  Howser  v.  Cumberland  &  P.  R.  Co.  (Md.) 
27  L.  R.A.  154;  Budd  v.  United  Carriage  Co.  (Or.)  27 
L.  R.  A.  279,  and  other  cases  there  cited. 
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the  destruction  of  plaintiff's  house  by  fire- 
which  was  alleged  to  have  been  caused  by  the 
negligence  of  defendant's  servants  while  en- 
gaged in  making  repairs  upon  the  house.  Af- 
firmed. 

The  assignments  of  error  were  as  follows; 

"First.  'The  court  erred  in  admitting 'the 
following  evidence,  testimony  of  plaintiff  : 
•  A.  Then,  as  soon  as  I  got  into  the  gate,  one 
of  the  tinners  came  to  me,  and  he  said —  -1. 
He  said,  "I  owe  you  an  apology  for  burning 
your  house  down,"  and  then  he  said  to  me, — 
told  me  how  it  occurred.  He  said,  "I  was 
working  up  on  the  roof,  and  I  had  e.xposed 
it.  A  spark  got  into  the  sheathing,  and  I 
thought  I  had  put  it  out,  and  when  I  came 
back  I  found  that  the  fire  had  such  a  start 
that  we  couldn't  control  it."  What  I  said  to 
him,  I  don't  mind. ' 

"Second.  The  court  erred  in  admitting 
the  following  evidence,  testimony  of  Rose 
Shelton:  '  Q.  What  did  they  say?  ^.  Why, 
Mary  Shafer  asked  them  whether  they  were 
hunting  for  something.  Thev  were  talking 
to  themselves,  and  she  asked  them  what  it 
was  about,  and  they  said  a  spark  had  caught, 
and  they  wanted  some  water. ' 

"Third.  The  court  erred  in  admitting  the 
following  evidence,  testimony  of  Charles  F. 
Swift:  *  (/.  Did  you  hear  any  conversation 
between  the  tinner  and  other  persons,  or  your- 
self, that  day,  and,  if  so,  when  did  you  hear 
it?  A.  After  the  fire  got  well  under  head- 
way, so  far  that  nothing  more  could  be  done 
to  carry  articles  from  the  house,  the  wind. 
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shifted  to  the  south,  I  think,  and  the  cinders 
came  in  a  northwesterly  direction,  falling  on 
many  of  the  articles  that  had  been  removed 
from  the  house.  They  were  lying  in  the 
upper  part  of  the  yard,  and  a  number  of  us 
commenced  carrying  a  number  of  those  arti- 
cles across  the  road,  in  Mr.  Colleubaugh's 
yard,  and  during  the  time  of  carrying  of  these 
articles  the  conversation  between  the  group 
of  persons  who  were  there  and  the  tinner  oc- 
curred there.  Q.  Well,  now,  just  state  what 
the  conversation  was.  A.  As  we  were  stand- 
ing there,  he  pointed  at  an  opening  at  the 
foot  of  the  window  casing  or  mull  ion, — I 
don*t  know  just  exactly  what  you  call  it. 
It  was  resting  on  the  window  stool  outside, — 
a  hole  large  enough  to  enter  my  list  through. 
He  said  that  his  pot  was  sitting  out  on  the 
roof,  and  that  sparks  from  that  pot  drew 
around  the  mansard  and  the  corner  of  the 
casing  into  that  hole,  and  he  discovered  it 
wa<}  on  fire :  and  he  said  he  extinguished  it. 
as  he  supposed,  spit  in  it,  rubbed  it  with 
his  hand,  put  it  out.  and  I  can't  say  posi- 
tively whether  he  said  he  put  it  out  as  far 
as  he  could  see  or  not.  Q.  He  irave  that  as 
the  way  the  fire  occurred?  A.  'fliat  was  the 
only  theory  he  could  give  at  that  time.  Q. 
Did  he  say  when  that  occurred?  A.  During 
the  time  that  he  was  on  the  roof,  mending  a 
hole  in  the  roof  near  the  window,  opening 
from  the  roof. — what  time  of  day,  do  vou 
mean?  Q,  Yes.  A.  I  can't  say  as  he  did. 
I  don't  remember  as  he  said  just  what  time  of 
day  it  was.' 

"Fourth.  The  court  erred  in  admitting  the 
following  evidence,  testimony  of  Milton 
Kerns :  *  Q.  Did  Mr.  Reese  tell  you  tliat  he 
expected  to  be  discharged  or  bounced  on  Sat- 
urday for  the  burning  of  Mr.  Shafer's  house, 
and  that  it  had  caught  from  a  spark  from  his 
charcoal  stove?    A.  Yes,  sir.' 

*•  Fifth.  The  court  erred  in  its  answer  to 
the  fourth  point  submitted  by  defendants, 
which  point  and  answer  are  as  follows  :  *  If 
the  jury  believe  that  the  workman  sent  by 
defendants  to  do  the  work  upon  plaintiff's 
house  was  a  competent  and  careful  workman, 
an<l  that  the  fire  pot  furnished  to  him  by  de- 
fendants, and  used  by  him,  was  a  safe  and 
proper  appliance,  then  the  defendants  were 
not  guilty  of  the  want  of  reasonable  and  or- 
dinary care,  and  their  verdict  should  be  for 
the  defendants. '     *  Refused. ' 

"  Sixth.  The  court  erred  in  its  answer  to  the 
fifth  point  submitted  by  defendants,  which 
point  and  answer  are  as  follows:  'Fifth. 
Under  all  the  evidence,  the  verdict  should 
be  for  the  defendants. '     '  Refused. ' 

"Seventh.  The  court  erred  in  its  oral 
charge,  as  follows:  'Now,  the  contention 
of  the  defendant  is  that  the  fire  did  not  origi- 
nate from  sparks  from  this  fire  pot,  and  he 
has  suggested  this  theory  to  account  for  the 
fire, — and  mainly  on  that  contention  they  dif- 
fer,— that  the  fire  burst  out  at  the  side  of  the 
dormer  window.  Now,  I  allowed  the  testi- 
mony to  be  given  of  what  the  young  man 
said  at  the  time  the  building  was  burned,  ixs 
a  part  of  the  res  genUp.  He  admitted  to  Mr. 
Shafer  that  the  fire,  according  to  Mr.  Shafer's 
testimony,  originated  from  a  spark  from  his 
fire  pot,  and  that  he  tried  to  put  it  out,  and 
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failed.  The  colored  girl.  And  also  Mary, 
heard  him  admit  that  the  fire  caught  from 
a  spark.  A  man  down  in  the  yard  while  the 
house  was  burning  said  he  explained  where 
it  caught ;  pointed  up  ;  caught  from  a  spark. 
Then,  the  next  day,  he  admitted,  according 
to  the  testimony  of  those  two  witnesses  who 
were  called  to  contradict  him,  that  the  fire 
caught  from  a  spark.  To  one  of  them  he 
expressed  the  fear  that  he  would  be  dismissed 
from  the  employment  of  the  defendants  for 
burning  the  house,  and  to  the  other  one  ad- 
mitted that  it  caught  from  a  spark,  and  that 
he  thought  he  had  extinguished  it,  and,  when 
he  returned,  found  it  had  got  beyond  con- 
trol. Now,  the  young  man,  when  first  called 
as  a  witness,  explaining  what  he  said  to 
Mr.  Shafer,  differs  materially  from  what  Mr. 
Sliafer  says  he  said.  He  said  that  he  told 
Mr.  Shafer  he  owed  an  explanation,  and  that 
he  told  him  he  thought  the  bouse  caught  from 
a  spark.  But  his  testimony  here  is  that  it 
did  not  catch  from  a  spark.  He  has  so  tes- 
tified, or  rather  explained  his  declaration  to 
Mr.  Shafer  at  that  time,  because  he  then  sup- 
posed it  caught  from  a  spark.  Now,  as  I  say, 
gentlemen,  the  first  question  is,  How  did  that 
fire  take  place?  If  it  took  place  from  a  spark 
or  sparks  from  the  tire  pot  he  was  using,  then 
the  next  question  would  be,  was  it  negli- 
gence? Was  it  because  of  his  negligence  in 
handling  it,  or  doing  something  which  he 
ought  not  to  have  done,  or  not  bejng  as  care- 
ful as  he  ought  to  have  been?  The  fair  pre- 
sumption is,  if  it  caught  from  sparks,  that  it 
was  negligence.  That  is  the  fair  presump- 
tion, lie  denies  here  that  it  caught  from 
sparks,  and  denies  that  he  said  so  to  these 
others.  Now,  I  say,  if  you  find  from  the 
evidence  that  the  tire  originated  from  the 
sparks,  the  fair  presumption  would  be  that  it 
was  through  some  negligence  of  his.  The 
plaintiff  cannot  explain  the  exact  circum- 
stances of  the  case,  but  the  young  man  knows 
all  about  it.  If  it  was  not  throucfh  negli- 
gence,-—that  is,  if  this  spark  set  tire  to  the 
house  without  negligence  on  his  part,— he 
could  explain  it,  because,  if  it  was  purely 
accidental,  without  any  negligence  on  his 
part,  there  would  be  no  responsibility  on  him 
or  his  employer.  Hy  way  of  illustrating  it, 
what  I  mean,  gentlemen,  I  will  say  this  :  If 
he  was  handling  the  fire  box  very  carefully, 
as  he  ought  to  have  been  doing,  upon  a  roof 
where  tliere  would  be  danger  from  sparks, 
and  if,  with  tliat  care  and  caution  that  he 
ought  to  have  exercised,  there  was  a  sudden 
puff  of  wind  that  sent  sparks  into  the  house, 
he  would  not  be  responsible  ;  there  would  not 
be  negligence  there.  He  denies  that  the  tire 
took  place  from  sparks,  and  you  have  the  dec- 
larations of  the  various  witnesses.  If  you 
find  that  the  fire  did  occur  from  sparks,  the 
fair  presumption  would  be  that  he  was  in 
some  way  negligent,  as  he  only  could  explain 
how  it  occurred,  and  why  he  was  not  guilty 
of  negligence,  if  it  occurred  from  sparks.'  ^ 

Messrs.  J.  S.  Ferguson,  James  S. 
Younii:,  and  Lewis  McMulUn,  for  ap- 
pellants: 

Declarations  are  not  competent  as  part  of 
the  res  gestcs  unless  made  at  the  time  of  the  ac- 
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•cident  and  directly  coDDected  with  the  main 
fact 

21  Am.  &.  Eng.  Encyclop.  Law,  p.  106. 

Declarations  of  a  servant  causing  an  injury, 
made  after  his  act  is  entirely  finished,  are  in- 
admissible as  original  evidence  against  his 
master  in  an  action  for  such  injury. 

Vassar  v.  Knickerbocker  Ice  Co.  28  Jones  & 
S.  118;  Lulry  v.  Hudson  River  R.  Co.  17  N.  Y. 
131;  Williamson  v.  Cambridge  R.  Co.  144 
Mass.  148;  Lane  v.  Bryant  9  Gray,  245,  69 
Am.  Dec.  282;  Land  v.  TyrMtborough,  9  Cush. 
86;  Story,  Agency,  §  184;  Northwestern  Union 
Packet  Co.  V.  Clough.  87  U.  S.  20  Wall.  540, 
22  L.  ed.  408;  Vickeburg  A  M.  R.  Co.  v. 
aBrien,  119  U.  S.  99,  SOL.  ed.  299. 

Negligence  is  not  to  be  presumed  upon  the 
fact  of  an  occurrence,  the  statement  of  which 
suggests,  itself,  an  anomalous,  exceptional,  and 
extraordinary  character. 

Buckleu  V.  Gutta  Percha  <fe  Rubber  Mfg.  Co. 
113  N.  Y.  540;  AUison  Mfg.  Co.  v.  McCormick, 
118  Pa.  519. 

The  burden  of  proof  of  ne&rligence  was  upon 
the  plaintiff,  and  the  law  will  not  presume  it 
for  him. 

McCully  v.  Clarke,^  Pa.399, 80  Am.Dec.584. 

The  jury  shall  not  be  permitted  arbitrarily 
and  without  evidence  to  infer  that  there  was 
negligence. 

Baker  v.  Fehr,  97  Pa.  72. 

Where  the  measure  of  duly  is  not  unvarying, 
^  where  a  higher  degree  of  care  is  demanded  un- 
^der  some  circumstances  than  under  others, 
where  both  the  duty  and  the  extent  of  perform- 
ance are  to  be  ascertained  as  facts,  a  jury  alone 
can  determine  what  is  negligence  and  whether 
it  has  been  proved. 

McCvUy  V.  Clarke,  supra. 

Messrs.  J.  M.  Oarrison  and  John  S. 
Robb  for  appellee. 

McCollum,  t7. ,  delivered  the  opinion  of 
the  court: 

If  the  destruction  of  the  plaintiff's  prop- 
erty was  the  direct  result  of  the  negligence 
of  the  defendants'  servants  in  the  perform- 
ance of  the  work  their  employers  had  under- 
taken to  do  for  him,  this  judgment  must 
stand,  unless  it  plainly  appears  that  the  couit 
below  erred  in  its  rulings  on  offers  of  evi- 
dence, or  in  its  instructions  to  the  jury.  It  is 
contended,  in  support  of  the  appeal,  that  the 
declarations  of  the  workmen,  made  while  the 
fire  was  in  progress,  to  the  effect  that  it  was 
caused  by  their  carelessness,  were  not  admis- 
sible to  charge  their  employers  with  liabil- 
ity for  the  consequences  of  it.  We  think  this 
contention  is  sufficiently  answered  bv  the  de- 
cisions of  this  court  in  Hanover  R.  Co.  v. 
Coyle,  55  Pa.  396 ;  Tompkins  v.  SaltmarsJi.  14 
8erg.  &  R.  275 ;  Elkins  v.  McKean,  79  Pa. 
498,  and  Pennsylvania  R.  Co.  v.  Lyons,  129 
Pa.  113.  We  accordingly  overruled  the  first, 
second,  and  third  specifications  of  error. 

As  the  evidence  complained  of  in  the  fourth 
specification  was  received  in  rebuttal,  and 
manifestly  for  the  purpose  of  contradicting 
the  defendants'  principal  witness  in  a  ma- 
terial matter,  it  was  clearly  relevant,  and 
its  admission  afforded  no  ground  for  revers- 
ing the  judgment.  The  proposition  that  if 
the  defendants  furnished  a  proper  fire  pot, 
and  competent  and  careful  workmen,  they  are  I 
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not  responsible  to  the  plaintiff  for  the  loss 
he  sustained  through  the  negligence  of  their 
servants,  is  not  applicable  to  the  case.  The 
relation  between  the  parties  is  not  that  of 
master  and  servant,  and  the  duties  which  the 
former  owes  to  the  latter  need  no  considera- 
tion in  the  decision  of  the  questions  involved 
in  this  issue.  For  these  reasons  the  fourth 
and  fifth  specifications  are  overruled. 

There  are  cases  in  which  a  fair  presump- 
tion or  inference  of  negligence  arises  from 
the  circumstances  under  which  the  injury 
occurred,  and  this,  we  think,  is  one  of  them. 
The  defendants,  by  their  servants,  were  in 
possession  of  the  roof  of  the  plaintiff's  house, 
and  engaged  in  repairing  it.  For  the  pur- 
poses of  their  work,  they  had  a  fire  pot  there, 
and  it  is  established  b^  the  verdict  that  the 
fire  which  destroyed  his  property  was  caused 
by  a  spark  or  sparks  from  it.  The  workmen, 
while  the  fire  was  in  progress,  acknowledged 
that  it  was  so  caused ;  but  on  the  trial  they 
set  up,  in  the  interest  of  their  employers,  a 
theory  respecting  the  origin  of  it  which  was 
discredited  bv  their  previous  declarations 
and  other  testimony,  and  was  rejected  by  the 
jury.  It  was  a  theory  born  long  after  the  fire, 
ancf  opposed  to  their  observation  at  the  time 
of  it.  It  was  speculative  and  conjectural, 
and  it  was  justly  condemned.  The  defend- 
ants, by  their  servants,  were  in  exclusive  pos- 
session of  the  roof,  and  the  destruction  of  the 
property  was  due  to  fire  brought  there  by 
them,  and  under  their  control.  The  occur- 
rence was  not  in  the  ordinary  course  of  things, 
and  the  circumstances  connected  with  and 
surrounding  it  put  on  them  the  duty  of  show- 
ing that  it  was  at  least  consistent  with  the 
exercise  of  proper  care  in  the  performance  of 
their  work.  If  it  was  capable  of  an  explana- 
tion which  repelled  an  inference  that  it  re- 
stilted  from  their  negligence,  they  could  and 
ought  to  have  made  it,  because  they  were  in 
a  position  to  do  so,  while,  from  the  nature 
of  the  case,  it  was  not  in  the  power  of  the 
plaintiff  to  show  expressly  in  what  manner 
their  work  was  performed,  or  the  cause  of  the 
escape  from  the  fire  pot  of  the  sparks  by^eans 
of  which  his  house  was  burned.  InTShear- 
man  &  Redfield  on  Negligence,  g^  59,  60.  the 
rule  applicable  to  the  case  is  thus  stated : 
"The  accident,  the  injury,  and  the  circum- 
stances under  'which  they  occurred,  are  in 
some  cases  sufi^cient  to  raise  a  presumption 
of  negligence,  and  thus  cast  upon  the  defen- 
dant the  burden  of  establishing  his  freedom 
from  fault."  "When  a  thing  which  causes 
the  injury  is  shown  to  be  under  the  manage- 
ment of  the  defendant,  and  the  accident  is 
such  as  in  the  ordinary  course  of  things 
does  not  happen,  if  those  who  have  the  man- 
agement use  proper  care,  it  affords  reasonable 
evidence,  in  the  absence  of  explanation  by 
the  defendant,  that  the  accident  arose  from 
a  want  of  care."  See  also,  on  this  point, 
Thomp.  Neg.  pp.  1227-1235;  Cooley,  Torts, 
706;  and  16  Am.  &  Eng.  Encyclop.  Law, 
p.  448, — and  cases  there  cited. 

In  the  li^ht  of  the  evidence,  and  the  prin- 
ciples applicable  to  it,  we  cannot  convict  the 
learned  court  below  of  error  in  the  instruc- 
tions. We  therefore  overrule  the  sixth  and 
seventh  specifications. 

Judgment  affirmed. 
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1.  A  ri^ht  to  insist  that  employes  shall 
withdraw  ft*om  or  refrain  fi*om  joininir 
any  trade  union  or  labor  union  as  a  oondl. 
tion  of  employment  or  continued  employment,  is 
within  the  constitutional  rights  of  an  employer 
and  protected  by  the  constitutional  guaranty  of 
due  process  of  law  against  a  statute  which  at- 
tempts to  make  it  an  offense  for  an  employer  to 
impose  such  conditions. 

-2.  A  statute  restrietinf^  the  ri^ht  to  dis- 
charge laborers  because  of  member, 
ship  in  labor  unions  is  within  a  constitu. 
tional  provision  against  special  laws. 

-3.  The  police  poifrer  does  not  extend  to  a  stat- 
utory prohibition  of  the  exercise  by  employers 
of  the  right  to  insist  that  employed  ehall  not  be- 
long to  labor  unions. 

(June  18«  18D5.) 

APPEAL  by  defendant  from  a  judgment  of 
the  St.  Louis  Court  of  Criminal  Correc 
tion  convicting  defendant  of  violating  the  stat- 
ute making  it  unlawful  for  an  employer  to 
prohibit  an  ernploj^  from  belonging  to  a  labor 
union.     Reversed, 

Statement  by  Sherwood,  J.: 

The  defendant,  being  tried  upon  an  infor- 
mation, was  fined  $50  and  appeals  to  this 
court.  The  information  had  for  its  origin 
the  following  statute : 

"Section  1.  No  employer,  superintendent, 
foreman,  or  other  person  exercising  superin- 
tendence or  authority  over  any  mechanic, 
miner,  engineer,  fireman,  switchman,  bag- 
gageman, brakeman,  conductor,  telegraph 
operator,  laborer,  or  other  workingman,  shall 
enter  into  any  contract  or  agreement  with  any 
such  employe,  to  withdraw  from  any  trade 
union,  labor  union,  or  other  lawful  organ- 
ization of  which  said  employe  may  be  a 
member,  or  requiring  said  employe  to  re- 
frain from  joining  any  trade  union,  labor 
union,  or  other  lawful  organization,  or  re- 
quiring any  such  employ^  to  abstain  from 
attending  any  meeting  or  assemblage  of 
people  called  or  held  for  lawful  purposes, 
or  sfuUl  by  any  means  attempt  to  compel  or  coerce 
any  employe  into  loithdrawal  from  any  lawful 
07-ganization  or  society, 

"Sec.  2.  Corporations,  and  the  managers, 
superintendents,  overseers,  master  mechan- 
ics, foremen,  officers,  and  directors,  and  oth- 

NoTB.— The  above  case  decides  a  new  consti- 
tutional question  in  the  law  of  master  and  servant. 

As  to  hours  of  labor,  see  note  to  People  v.  Phyfe 
(N.  Y.)  19  L.  R.  A.  HI,  also  Re  House  Bill  No.  1280 
(Mass.)  28  L.  R.  A.  344. 

As  to  payment  of  wages  in  money,  see  note  to 
Avent-Beatty ville  Coal  Co.  v.  Com.  (Ky.)  28  L.  R. 
A.  273. 

See  also,  on  the  subject  of  statutory  restric- 
tions on  contracts  between  master  and  servant,  the 
notes  to  Com.  v.  Perry  (Mass.)  14  L.  R.  A.  325,  and 
State  V.  Loomis  (Mo.)  21  L.  R.  A.  789. 


ers  exercising  authority  for  and  on  behalf  of 
corporations  doing  business  in  this  state, 
shall  be  subject  to  tbe  provisions  of  this 
act,  and,  upon  conviction  of  the  violation  of 
any  of  its  provisions,  to  the  punishment  pre- 
scribed by  it. 

"Sec.  a.  Any  person  or  corporation  vio- 
lating any  of  the  provisions  of  this  act  shall, 
upon  conviction,  be  punished  by  a  fine  of  not 
less  than  fifty  dollars  nor  more  than  one  thou- 
sand dollars,  or  imprisonment  in  the  county 
jail  not  exceeding  six  months,  or  by  both 
such  fine  and  imprisonment 

The  particular  portion  of  section  1,  on 
which  the  information  is  bottomed  is  that 
in  italics.  The  information,  in  substance, 
charged  that  George  Julow  was  on  the  23d 
of  May.  1894,  a  foreman  or  superintendent 
of  the  Hamilton- Brown  Shoe  Company,  and 
as  such  exercised  authority  over  one  Richard 
C.  Simmonds,  then  a  mechanic  or  workman 
and  employ^  of  said  Hamilton -Brown  Shoe 
Company,  but  not  under  contract  for  any 
definite  ^period  of  time ;  that  at  the  same  time 
Simmonds  was  a  member  of  the  Lasters'  Pro- 
tective Association  of  America,  a  lawful 
labor  organization  or  society ;  that  on  the 
date  last  aforesaid  Julow  notified  Simmonds 
that  unless  he  withdrew  from  membership  of 
said  association  he  could  no  longer  work  for 
or  be  employed  by  said  shoe  company ;  that 
Simmonds  refused  to  withdraw  from  said  as- 
sociation, and  thereupon  he  was  on  said  date, 
for  the  reason  aforesaid,  by  Julow  dischargecl 
from  the  service  of  said  shoe  company,  etc. 
The  evidence  supported  the  charge  contained 
in  the  information.  The  defendant  intro- 
duced no  evidence  on  his  part,  nor  did  he 
make  any  admission  as  to  the  truth  of  such 
charge,  but  having  previously  demurred  to 
the  sufficiency  of  "the  information,  without 
success,  at  the  close  of  the  testimony  of  the 
state  he  unsuccessfully  renewed  l^is  attack 
on  the  information,  and  the  evidence  offered 
in  support  thereof,  by  moving  for  his  dis- 
charge, which  motion  being  denied,  and  he 
found  guilty  and  judgment  rendered  against 
him,  as  aforesaid,  for  $50,  he  moved  for  a 
new  trial  and  in  arrest,  but  without  avail ; 
hence  this  appeal. ;; 

Messrs.  S.  B.  Jones  A  WilUams  for  ap- 
pellant. 

Mr.  R.  P.  Walker*  AttyOen.,  for  the 
State: 

In  discussing  an  Ohio  statute,  similar  to  the 
one  under  consideration  in  this  case,  Sayler, «/., 
says:  ••!  cocstrue  it  to  mean  that  an  employer 
shall  not  coerce,  or  attempt  to  coerce,  his  em- 
ploy^ from  belonging  to  a  lawful  labor  organ- 
ization, t.  e.,  shall  not  coerce  him  to  quit  such 
organization  by  discharging  such  employe.  I 
do  not  think  this  takes  away  from  the  employer 
the  right  to  discharge  his  employe;  he  may 
discharge  him  for  any  reason,  but  he  shall  not 
attempt  to  coerce  him  to  quit  the  labor  organi- 
zation. I  think  the  legislature  has  power  to 
enact  that  the  coercion  of  one  person  by  an- 
other may  be  an  offense." 

Davis  V.  State,  30  Ohio  L.  J.  842. 
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While  the  state  caDDOt,  under  the  guise  of 
the  police  power,  overthrow  rights  which  the 
coDstitutioD  guarantees,  yet  the  legislature  may 
do  mai^  things  in  the  legitimate  exercise  of 
this  power  which,  however  injudicious  they 
may  seem,  are  not  obnoxious  to  the  objection 
of  being  beyond  the  scope  of  legislative  action. 

State  V,  Addington,  77  Mo.  110;  St,  Louis 
County  Ct.  v.  Oriswold,  58  Mo,  175;  Phillips 
V.  Missouri  Pac.  i?.  Go.  86  Mo.  540;  State  v. 
Neio  Madrid  County  Ct.  51  Mo.  82;  Swing  v. 
Eoblitzelle,  85  Mo.  64. 

Sherwood,  </.,  delivered  the  opinion  of 
the  court: 

The  defendant  alleges  various  grounds  why 
the  act  under  which  he  was  convicted  is  un- 
constitutional ,  among  them  these :  "*  Because 
the  act  of  the  legislature  under  which  the 
said  information  was  drawn  is  unconstitu- 
tional and  void,  because  it  violates  the  fol- 
lowing provisions  of  the  constitution  of  the 
state  of  Missouri:  (1)  "That  all  persons 
have  a  natural  right  to  life,  liberty,  and  the 
enjoyment  of  the  gains  of  their  own  indus- 
try." ''Section  4,  article  2.  (2)  "That  no 
person  shall  be  deprived  of  life,  liberty,  or 
property  without  due  process  of  law."  Sec- 
tion 30,  article  2.  (3)  That  the  act  of  the 
legislature  aforesaid  violates  the  constitu- 
tional provision  forbidding  the  legislature 
to  grant  to  any  corporation,  association,  or 
individual  any  special  or  exclusive  right, 
privilege,  or  immunity.  Section  53,  article 
4.  That  the  act  aforesaid  violates  the  14th 
Amendment  to  the  Constitution  of  the  United 
States,  which  provides:  "Nor  shall  any 
state  deprive  any  person  of  life,  liberty,  or 
property  without  due  process  of  law,  nor 
deny  to  any  person  within  its  jurisdiction 
the  equal  protection  of  the  laws. " 

For  the  present  purpose  it  will  be  assumed 
that  defendant  attempted  to  do  the  act  with 
which  he  is  charged  and  that  it  lay  in  his 
power  to  compel  or  coerce  Simmonds  to 
withdraw  from  a  lawful  organization  with 
which  he  was  connected ;  because  by  so  do- 
ing all  discussion  of  matters  merely  prelim- 
inary to  the  main  question  herein  involved 
will  be  avoided.  A  similar  provision  to 
that  contained  in  section  30,  article  2,  svpra, 
is  found  in  the  5th  Amendment  to  the  Con- 
stitution of  the  United  States,  providing, 
among  other  things,  "nor  deprived  of  life, 
liberty,  or  property  without  due  process  of 
law."  In  section  30.  svpra.  as  well  as  in 
the  section  in  the  Federal  Constitution  just 
recited,  it  will  be  noted  that  the  rights  of 
life,  liberty,  and  property  are  grouped  to- 
gether in  the  same  sentence :  they  constitute 
a  trinity  of  rights,  and  each,  as  opposed  to 
unlawful  deprivation  thereof,  is  of  equal 
constitutional  importance.  With  each  of 
those  rights,  under  the  operation  of  a  famil- 
iar principle,  every  auxiliary  right,  every 
attribute  necessarv  to  make  the  principal 
right  effectual  and  valuable  in  its  most  ex- 
tensive sense,  pass  as  incidents  of  the  orig- 
inal grant.  "  The  rights  thus  guaranteed  are 
something  more  than  the  mere  privileges  of 
locomotion ;  the  guaranty  is  the  negation 
of  arbitrary  power  in  every  form  which  re- 
sults in  a  deprivation  of  a  right. " 
29  L.  R.  A. 


These  terms,  "life,"  liberty,"  and  "prop- 
erty," are  representative  terms  and  cover 
every  right  to  which  a  member  of  the  body 
politic  is  entitled  under  the  law.  Within 
their  comprehensive  scope  are  embraced  the 
right  of  self-defense,  freedom  of  speech,  re- 
ligious and  political  freedom,  exemption, 
from  arbitrary  arrests,  the  right  to  buy  and 
sell  as  others  may, — all  our  liberties,  per- 
sonal, civil  and  political,— in  short,  all 
that  makes  life  worth  living;  and  of  none- 
of  these  liberties  can  any  one  be  deprived 
except  by  due  process  of  law.  2  Story, 
Const.  5th  ed.  §  1950.  Now,  as  before  stated, 
each  of  the  rights  heretofore  mentioned  car- 
ries with  it,  as  its  natural  and  necessary 
coincident,  all  that  effectuates  and  renders- 
complete  the  full,  unrestrained  enjoyment 
of  that  right.  Take,  for  instance,  that  of 
property.  '  Necessarily  blended  with  that 
right  are  those  of  acquiring  property  by  la- 
bor, by  contract,  and  also  of  terminating 
that  contract  at  pleasure,  being  liable,  how- 
ever, civilly,  for  any  unwarranted  termina- 
tion. In  the  case  at  bar,  as  will  be  remem- 
bered, the  contract  was  not  made  for  any- 
definite  period.  From  these  premises  it  fol- 
low^s  that  "depriving  an  owner  of  property 
of  one  of  its  essential  attributes  is  deprivine- 
him  of  his  property  within  the  constitutional 
provision."  Pe</ple  v.  Otis,  90  N.  Y.  48.  In 
State  V.  Ooodmll  33  W.  Va.  179,  6  L.  R. 
A.  621,  relative  to  the  subject  under  consid- 
eration, it  is  said  :  "The  right  to  use,  buj'-, 
and  sell  properly,  and  contract  in  respect 
thereto.  Including  contracts  for  labor,  which 
is,  as  we  have  seen,  property,  is  protected  by 
the  constitution."  In  the  present  instance, 
does  the  act  in  question  seek  to  deprive  the 
owner  or  the  representative  of  the  owner  of 
one  of  the  essential  attributes  of  his  prop- 
erty, to  wit,  the  right  to  terminate  any  con- 
tract made  by  him,  and  does  it  profess  to  do 
this  by  force  of  its  own  terms,  and  without 
opportunity  of  being  heard?  If  it  does,  then 
it  falls  under  the  ban  of  the  prohibitor}'-  pro- 
visions of  both  the  state  and'Federal  Consti- 
tutions. 

The  "law  of  the  land"  and  "due  process 
of  law"  are  the  legal  equivalents  of  each 
other.  Touching  this  topic,  a  distint^uished 
jurist  observes :  "  Perhaps  no  definition  is 
more  often  quoted  than  that  given  by  Mr. 
Webster  in  the  Dartmouth  ColUge  Case:  *By 
the  law  of  the  land  is  most  clearly  intended 
the  general  law,  a  law  which  hears  before 
it  condemns,  which  proceeds  upon  inquiry 
and  renders'judgment  only  after  trial. '  The 
meaning  is  that  every  citizen  shall  hold  his 
life,  liberty,  properly,  and  immunities  un- 
der the  protection  of  the  general  rules  which 
govern  society.  Everything  which  may  pass 
under  the  form  of  an  enactment  is  not,  there- 
fore, to  be  considered  the  law  of  the  land." 
Cooley,  Const.  Lim.  6th  ed.  481.  Comstock, 
»/.,  when  discussing  a  constitutional  prohibi- 
tion such  as  ours,  said  :  "  No  doubt,  it  seems 
to  me,  can  be  admitted  of  the  meaning  of 
these  provisions.  To  say,  as  has  been  sug- 
gested, that  'the  law  of  the  land*  or  'due 
process  of  law,'  may  mean  the  very  act  of 
legislation  which  deprives  the  citizen  of  his 
rights,  privileges,   or  property,    leads  to  a 
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simple  absurdity.  The  constitution  would 
then  mean  that  no  person  shall  be  deprived 
of  his  property  rights  unless  the  legislature 
shall  pass  a  law  to  effectuate  the  wrong ;  and 
this  would  be  throwing  the  restraint  entirely 
away.  .  .  .  Where  rights  of  property  are 
admitted  to  exist,  the  legislature  cannot  say 
they  shall  exist  no  longer ;  nor  will  it  make 
any  difference  although  a  process  and  a  tri- 
bunal are  appointed  to  execute  sentence.  If 
this  is  the  'law  of  the  land'  and  'due  process 
of  law'  within  the  meaning  of  the  constitu- 
tion, then  the  legislature  is  omnipotent.  It 
may,  under  the  same  interpreuition,  pasaalaw 
to  takeaway  liberty  or  life  without  a  pie-ex- 
isting cause,  appointing  judicial  and  execu- 
tive agencies  to  execute  its  will.  Property  is 
placed  by  the  constitution  in  the  same  cate- 
gory with  'libertv  and  life.'  "  Wynehavner 
V.  People,  13  N.  t'.  378.  Here  the  law  un- 
der review  declares  that  to  be  a  crime  which 
consists  alone  fh  the  exercise  of  a  constitu- 
tional right,  to  wit,  that  of  terminating  a 
contract,— one  of  the  essential  attributes  of 
property,  indeed  of  property  itself,  under 
preceding  definitions.  Brought  to  the  bar 
of  a  court  on  such  a  charge  the  accused  would 
have  been  prejudged  in  so  far  as  the  crimi- 
nality of  the  act  charged  is  concerned.  No 
question  could  there  be  made  or  admitted  as 
to  the  quality  of  the  act.  That  would  have 
been  settled  by  the  previous  legislative  dec- 
laration, and  it  would  only  remain  to  find  the 
fact  as  charged  in  order  to  declare  the  guilt 
as  charged.  But  the  fact  as  charged,  as  al- 
ready seen,  is  not  a  crime,  and  will  not  be 
a  crime  so  long  as  constitutional  guaranties 
and  constitutional  prohibitions  are  respected 
and  enforced.  If  an  owner,  etc.,  obeys  the 
law  on  which  this  prosecution  rests,  he  is 
thereby  deprived  of  a  right  and  a  libertv  to 
contract  or  terminate  a  contract,  as  all  others 
may ;  if  he  disobeys  it,  then  he  is  punished 
for  the  performance  of  an  act  wholly  inno- 
cent, unless,  indeed,  the  doing  of  such  act, 
guaranteed  by  the  organic  law, — the  exercise 
of  a  right  of  which  the  legislature  is  for- 
bidden to  deprive  him, — can  by  that  body  be 
conclusively  pronounced  criminal.  We  aeny 
the  power  of  the  legislature  to  do  this,  to 
brand  as  an  offense  that  which  the  constitu- 
tion designates  and  declares  to  be  a  right, 
and  therefore  an  innocent  act;  and  conse- 
quently we  hold  that  the  statute  which  pro- 
fesses to  exert  such  power  is  nothing  more 
nor  less  than  a  **  legislative  judgment, "  and  an 
attempt  to  deprive  all  who  are  included  with- 
in its  terms  of  a  constitutional  right  with- 
out due  process  of  law.  In  support  of  these 
views,  see  Slate  v.  Loomis,  115  Mo.  307,  21 
L.  R.  A.  789;  Com,  v.  Perry,  155  Mass.  117, 
14  L.  H.  A.  825 ;  Oodcharks  v.  Wigermn,  118 
Pa.  431 ;  State  v.  GoodwiU,  33  W.  Va.  179,  6 
L.  R.  A.  621;  Re  Jacobs,  98  N.  Y.  98,  50 
Am.  Rep.  636;  People  v.  Gillson,  109  N.  Y. 
889 ;  Mtllett  v.  PeopU,  117  111.  294,  57  Am. 
Rep.  869;  Ritc/iie  v.  People,  155  111.  98,  ante, 
p.  79. 

2.  But  the  statute  is  obnoxious  to  criticism 
on  other  grounds.  It  does  not  relate  to  per- 
sons or  things  as  a  class,  —to  all  workingmen, 
etc. , —but  only  to  those  who  belong  to  some 
** lawful  organization  or  society,"  evidently 

29  L.  R.  A. 


referring  to  a  trade  union,  labor  union,  etc. 
Where  a  statute  does  this,  —where  It  does  not 
relate  to  persons  or  things  as  a  class,  but  to 
particular  persons  or  things  of  a  class, — it  is 
a  special,  as  contradistinguished  from  a  gen- 
eral, law.  State  v.  ToUe,  71  Mo.  U5;  State 
V.  Herrmann^  75  Mo.  840.  Here  a  non -trade- 
union  man  or  a  non- labor-union  man  could 
be  discharged  without  ceremony,  without 
let  or  hindrance,  whenever  the  emploj^er  so 
desired,  with  or  without  reason  therefor, 
while,  in  the  case  of  a  trade-union  or  labor- 
union  man,  he  could  not  be  discharged  if 
such  discharge  rested  on  the  ground  of  his 
being  a  member  of  such  an  organization. 
In  otNer  words,  the  legislature  have  under- 
taker *o  limit  the  power  of  the  owner  or  em- 
ployer %8  to  his  right  to  contract  with  or  to 
terminate  a  contract  with  particular  persons 
of  a  class  and  therefore  the  statute  which 
does  I!  is  is  a  special,  not  a  general  law, 
and  therefore  violative  of  the  constitution. 
Judge  Cooley  says :  **  A  statute  would  not  be 
constitutional  which  should  select  particular 
individuals  from  a  class  or  locality  and  sub- 
ject them  to  peculiar  rules,  or  impose  upon 
them  special  obligations  or  burdens,  from 
which  others  in  the  same  class  or  locality  are 
exempt.  Every  one  has  a  right  to  demand 
that  he  be  governed  by  general  rules,  and  a 
special  statute  which,  without  his  consent, 
singles  his  case  out  as  one  to  be  regulated  by 
a  different  law  from  that  which  is  applied 
in  all  similar  cases  would  not  be  legitimate 
legislation,  but  would  be  such  an  arbitrary 
mandate  as  is  not  within  the  province  of 
free  government."  Cooley,  Const.  Lim.  391. 
The  legislature  may  legislate  in  regard  to  a 
class  of  persons,  but  they  cannot  take  what 
may  be  termed  a  natural  class  of  persons, 
split  that  class  in  two,  and  then  arbitrarily 
designate  the  dissevered  fractions  of  the  orig- 
inal unit  as  two  classes,  and  enact  different 
rules  for  the  government  of  each.  This  would 
be  a  mere  arbitrary  classification,  without  any 
basis  of  reason  on  which  to  rest,  and  would 
resemble  a  classification  of  men  by  the  color 
of  their  hair  or  other  individual  peculiarities, 
something  not  competent  for  the  legislature 
to  do.  State  v.  Ilerrmami,  75  Mo.  loc.  cit. 
353. 

3.  The  litigated  statute  is  also  in  conflict 
with  section  1.  article  14,  of  the  Federal 
Constitution,  aforesaid,  forbidding  that  "any 
state  deprive  any  person  of  life,  liberty,  or. 
property  without  due  process  of  law,"  as  to 
which  the  same  considerations  as  heretofore 
announced  apply. 

4.  Nor  can  the  statute  escape  censure  by  as- 
suming the  label  of  a  **  police  regulation. "  It 
has  none  of  the  elements  or  attributes  which 
pertain  to  such  a  regulation,  for  it  does  not, 
in  terms  or  by  implication,  promote  or  tend  to 
promote  the  public  health,  welfare,  comfort, 
or  safety ;  and  if  U  did,  the  state  would  not 
be  allowed,  under  the  guise  and  pretense  of 
a  police  regulation,  to  encroach  or  trample 
upon  any  of  the  just  rights  of  the  citizen, 
which  the  constitution  intended  to  secure 
against  diminution  or  abridgment.  lie  Ja- 
cobs, 98  N.  Y.  98,  50  Am.  Rep.  636,  and  cases 
cited. 

5.  In  conclusion,  it  may  be  said  that  there 
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is  a  broad  distinctioD  between  the  invasion 
of  a  right  conferred  by  the  constitution,  to 
wit,  a  right  of  property,  carrying  with  it, 
as  we  have  seen,  all  the  liberties,  attributes, 
and  coincident  rights  which  go  to  effectuate 
the  principal  right,  and  those  rights  which 
are  the  mere  creatures  of  legislative  gratuity, 
where  the  legislature  granting  a  privilege  or 
bestowing  a  bounty  may,  of  course,  as  no 
constitutional  right    is   involved,  prescribe 


the  conditions  upon  which  the  privilege  may 
be  exercised  or  the  bounty  be  obtained.  This 
point  finds  ample  illustration  ia  the  recent 
cases  of  Frisbie  v.  United  States,  167  U.  S. 
160,  39  L.  ed.  657,  and  8t,  Joseph  v.  Levin 
(decided  at  the  present  term) ,  81  S.  W.  Rep. 
101,  opinion  by  Burgess,  J. 

The  premises  considered,  we  reverse  the  judg- 
ment, and  order  the  defendant  discharged. 

All  concur. 


NORTH  CAROLINA  SUPRE^IE  COURT. 


STATE  of  North  Carolina 

Leroy  CROOK. 

(115  N.  C.  760.) 

Sentence  in  a  eriminal  ease  may  law. 
ftilly  be  sospended  at  the  pleasure  of.  the 
court  and  tbe  oourt^s  power  over  an  aocused  is 
not  affected  or  lost  by  an  order  to  pay  costs  both 
of  himself  and  a  codefendant  or  even  by  com- 
mittlDgr  him  for  refusal  to  do  so,  since  tbe  re- 
quirement to  pay  costs  is  not  part  of  the  sentence. 

(December  lU  1894.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Superior  Court  for  Union  County  sen- 
tencing him  to  jail  upon  a  verdict  which  had 
been  rendered  against  him  some  time  pre- 
viously, but  sentence  upon  which  had  been 
suspended.    Affirmed. 

Crook  and  one  Ourlcy  pleaded  guilty  upon 
an  indictment  and  were  convicted  for  making 
an  affray  with  deadly  weapons.  Judgment 
against  both  was  suspended  and  the  court  di- 
rected Crook  to  pay  all  the  costs.  He  was 
given  time  to  comply  with  the  order  which 
was  extended  from  time  to  time  and  upon  his 
failure  to  comply  within  the  time  finally  lim- 
ited the  court  committed  him  to  the  countv 
jail  where  he  remained  until  just  before  the  ad- 
journment of  the  term,  when  the  court  directed 
him  to  be  brought  before  it  and  sentenced  him 
to  imprisonment  in  the  common  jail  for  six 
months.  From  this  action  Crook  appealed, 
and  assigned  as  error:  (1)  That  the  former  or- 
der or  judgment  of  the  court,  made  in  Febru- 
ary, 1892,  that  the  defendant  Crook  pay  all 
the  costs  in  this  case,  including  the  costs  of 
his  codefendant.  Gurley,  was  a  judgment  of 
the  court  against  the  defendant  Crook;  and  the 
judgment  having  been  performed  in  part,  to 
wit,  a  payment  of  apart  of  the  costs,  it  was  no 
longer  in  the  power  of  the  court  to  change  said 
iudgment,  and  imprison  the  defendant.  (2) 
That  the  defendant  having  stated  to  the  court 
that  he  was  unable  to  pay  the  balance  of  said 
bill  of  costs,  and  the  court  having  ordered  the 
defendant  into  the  custody  of  the  sheriff,  said 
order  was  by  implication  a  judgment  of  the 
court,  and  an  orcier  to  the  sheriff  to  imprison 


Note.— As  to  suspension  of  sentence,  see  also 
State  V.  Voss  (Iowa)  8  L.  R.  A  767;  People  v,  Cum- 
mlngs  (Micb.)  14  L.  H.  A.  286,  and  note;  People  v. 
Monroe  County  Court  of  Sessions  (N.  Y.)23L.  R. 
A.  866,  and  Re  Webb  (Wis.)  27  L.  R.  A.  856. 
29  L.  R.  A. 


the  defendant  until  the  costs  were  paid,  or  he  be 
discharged  according  to  law;  and  the  defend- 
ant Crook,  having  been  in  jail  twelve  days  of 
the  twenty  or  thirty  days  necessary  to  remain 
in  jail  to  be  dischargeil  under  the  insolvent 
debtor's  law,  had  thereby  executed  a  part  of 
this  judgment;  and  it  was  no  longer  in  the 
power  of  the  court  to  change  the  judgment  in 
a  manner  to  make  it  more  harsh. 

Further  facts  appear  in  the  opinion. 

Mr,  F.  H.  Whitaker,  Jr.,  for  appellant. 

Mr.  Frank  I.  Osborne*  Atty-Oen.,  for 
the  State. 

Avery*  </.,  delivered  the  opinion  of  the 
court : 

The  practice  of  making  an  order,  where 
defendants  are  convicted  or  submit  on  a  crim- 
inal charge,  that  the  judgment  be  suspended 
upon  the  payment  of  the  costs,  is  one  that 
seems  to  be  somewhat  peculiar  to  our  own 
courts ;  but  it  must  be  admitted  that  its  adop- 
tion has  proved  very  salutair,  both  in  bring- 
ing about  the  reformation  of  petty  offenders, 
and  in  the  suppression,  especially  of  certain 
classes  of  offenses.  The  exercise  of  this  dis- 
cretionary power  has  not  heretofore  been 
questioned,  and  the  beneficial  affects  of  its 
judicious  use  have  been  made  so  manifest 
as  to  commend  it  both  to  the  judges  and  the 
people.  We  search  in  vain  for  direct  author- 
ity emanating  from  the  courts  of  other  states, 
to  aid  us  in  determining  the  precise  mean- 
ing of  such  orders,  because  it  has  not  been 
the  practice  to  make  them  elsewhere  in  the 
same  way.  The  order  is,  in  effect,  a  final 
judgment  for  the  whole  or  a  certain  propor- 
tion of  the  costs  incurred  in  the  prosecution 
of  the  charge,  but  a  suspension  of  the  sen- 
tence of  fine  or  imprisonment,  either  gener- 
ally and  indefinitely,  or  till  some  specified 
term  of  the  court.  We  cannot  understand 
how  the  rights  of  a  defendant  are  infringed, 
or  his  interests  prejudiced,  by  allowing  him 
to  escape  for  the  present  upon  a  partial  judg- 
ment for  the  costs,  and  suspending  the  mo- 
tion or  prayer  for  further  punishment.  In- 
stead of  subjecting  him  immediately  to  such 
fine  or  imprisonment  as  his  own  criminal  con- 
duct has  made  him  liable  to  suffer.  In  civil 
causes  this  court  has  approved  the  practice 
of  granting  a  writ  of  restitution,  on  appeal, 
to  one  wrongfully  dispossessed  of  land  under 
a  justice's  judgment,  and  by  the  same  order 
retaining  the  case  till  witnesses  could  be 
summoned,  and  the  damages  growing  out 
of  the  wrongful  ejection  assessed.     Lane  v. 
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MarUm,  81  K.  0.  88.  We  mi^ht  adduce 
other  instances  in  which  one  branch  of  a  con- 
troversy has  been  finally  disposed  of  while 
other  matters  in  dispute  have  beeD  retained 
to  await  further  inyestij^ation  preliminary 
to  judgment,  but  it  is  needless  to  do  so. 

It  is  familiar  learning  that  a  court  may 
suspend  the  judgment  over  a  criminal  in  toto 
until  another  term,  but  has  no  power  to  im- 
pose two  sentences  for  a  single  offense,  as 
by  pronouncing  judgment  under  one  count 
in  an  indictment,  and  reserving -the  right  to 
punish  under  another  count  at  a  subsequent 
term,  or  by  imposing  a  fine,  and  at  a  later 
term  superadding  imprisonment.  Slate  v. 
Ray,  50  Iowa,  520 ;  State  v.  Miller,  6  Baxt. 
513;  State  v.  Watson,  95  Mo.  411  ;  PeopU  v. 
Felix,  45  Cal.  163;  Thurman  v.  State,  54 
Ark.  120;  Whart.  Crim.  PI.  &  Pr.  §  913; 
Whttfiey  V.  State,  6  Lea,  247.  The  judg- 
ments, orders,  and  decrees  of  a  court,  as  a 
general  rule,  are  under  its  control  and  subject 
to  modification  during  the  term  at  which  they 
are  entered;  but  where  a  defendant  has  un- 
dergone a  part  of  the  punishment  the  sentence 
cannot  be  revoked,  and  another,  except  in 
diminution  or  mitil^ation,  substituted  for  it, 
because  he  would  be  twice  placed  in  jeop- 
ardy, and  twice  subjected  to  punishment  for 
the  same  offense.  State  v.  Warren,  92  N.  C. 
825;  Ex  parte  Lange,  85  U.  8.  18  Wall.  163, 
21  L.  ed.  872.  The  punishment  which  the 
courts  are  prohibited  from  inflicting  twice 
is  usually  fine  or  imprisonment,  now  that 
corporal  punishment  is  inflicted  only  for  a 
few  offenses,  of  a  character  more  serious  than 
that  of  which  the  defendant  was  convicted. 
State  V.  Burton,  113  N.  C.  662;  1  Bishop, 
Crim.  L.  §  940.  But  costs  neither  constitute 
a  part  of  the  relief  in  civil  actions  (4  Am. 
&  Eng.  Encyclop.  Law,  p.  313,  and  note), 
nor  of  the  punishment  in  criminal  prosecu- 
tions, though  the  payment  of  them,  or  a  prop- 
osition to  pay.  may  be  considered  in  mitiga- 
tion of  sentence  by  the  court.  The  payment 
of  costs  is  regulated  by  our  statute  (Code, 
§  1211),  which  provides  that  every  person 
convicted,  or  confessing  himself  guilty,  or 
submitting  to  the  court,  shall  pay^the  costs 
of  the  prosecution,  and  the  legal  effect  of  a 
conviction  and  judgment  is  to  vest  the  right 
to  the  costs  in  those  entitled  to  them  ;  but, 
where  a  fine  is  imposed,  it  is  due  to  the  state, 
and  is  remitted  by  a  pardon  granted  by  the 
governor.  State  v.  Mooney,  74  N.  C.  99,  21 
Am.  Rep.  487.  The  right  of  the  officers  to 
recover  costs  in  the  name  of  the  state  is  a 
mere  incidental  one,  arising  out  of  the  con- 
viction under  the  provisions  of  our  statute ; 
and  the  judgment  for  them,  as  we  have  seen, 
vests  the  claim  in  the  officers  to  whom  they 
are  due.  The  order  for  payment  of  them  is 
no  more  a  part  of  the  punishment  proper  than 
that  to  pay  an  allowance  and  costs  on  con- 
viction in  bastardy ;  but  in  both  cases  the 
legislature,  in  the  exercise  of  the  police 
powers  of  the  state,  has  provided  for  the  pro- 
tection of  the  public  by  making  a  defendant 
liable  to  imprisonment,  as  an  inducement  to 
the  payment  of  such  cost  or  allowance.  State 
V.  Burton,  at  page  659,  118  N.  C.  ;  ^fyer8  v. 
.^kafford,  114  N.  C.  234;  State  v.  Parsom 
(decided  at  this  term),  115  N.  C.  730.  In 
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Com.  V.  Dowdican'8  Bail,  115  Mass.  136,  we 
find  a  recognition  ot  the  principle  we  have 
stated  in  the  long-continued  practice  of  the* 
courtsof  that  state  which  eventually  (In  1865 
and  1869)  received  the  sanction  of  the  legis- 
lature. The  court  said  :  ^It  has  long  been 
a  common  practice  in  this  commonwealth, 
after  verdict  of  guilty  in  a  criminal  case, 
when  the  court  is  satisfied  that,  by  reason 
of  extenuating  circumstances,  or  of  the  pend- 
ency of  a  question  of  law  in  a  like  case  be- 
fore a  higher  court,  or  other  sufficient  cause, 
public  justice  does  not  require  an  immediate 
sentence,  to  order,  with  the  consent  of  the 
defendant  and  of  the  attorney  for  the  com- 
monwealth, and  upon  such  terms  as  the  court, 
in  its  discretion,  may  impose,  that  the  in- 
dictment be  laid  on  file.  .  .  .  Such  an 
order  is  not  equivalent  to  a  final  judgment, 
or  to  a  nolle  prosequi  or  discontinuance,  by 
which  the  case  is  put  out  of  court ;  but  is  a 
mere  suspending  of  active  proceedings  in 
the  case,  which  dispenses  with  the  necessity 
of  entering  formal  continuances  upon  the 
docket,  and  leaves  it  within  the  power  of  the 
court  at  any  time,  upon  the  motion  of  either 
party,  to  bring  the  case  forward,  and  pass  any 
lawful  order  or  judgment  therein.  Neither 
the  order  laying  the  indictment  on  file,  nor 
the  payment  of  costs,  therefore,  .  .  .  en- 
titled the  defendant  to  be  finally  discharged. " 
It  thus  appears  that,  under  the  name  of  "  lay- 
ing the  indictment  on  file,"  the  courts  of 
that  state  accomplished  the  same  result  at- 
tained here  by  suspending  judgment.  Such 
orders  are  not  prejudicial,  but"  favorable,  to 
defendants,  in  that  punishment  is  postponed, 
with  the  possibilitv  of  escaping  it  altogether ; 
and  it  is  presuroecf  that  the  party  adjudcred 
guilty  is  present  and  assenting  to,  if  not  ask 
ing  for,  such  orders.  Gibson  v.  State,  68 
Miss.  241.  If  the  payment  of  the  costs  con- 
stitutes no  part  of  the  punishment,  as  was 
held  by  the  supreme  court  of  Massachusetts, 
and  by  the  court  of  Mississippi  in  Gibson's 
Case,  svpra,  as  well  as  by  the  supreme  court 
of  Florida  in  Bx  parte  Williams,  26  Fla.  310, 
then  the  payment  of  a  portion  of  it  by  the 
defendant  is  not  undergoing  or  performing 
a  part  of  the  sentence,  and  does  not  bring 
this  case  within  the  principle  announced  in 
State  V.  Wan-eri,  and  A>  parte  lAtnge,  supra; 
Easterling  v.  State,  35  Miss.  210. 

It  is  conceded  that  when  the  court  couples 
with  the  payment  of  the  costs  any  judgment 
that  might  have  constituted  a  part  of  a  sen- 
tence, as  that  a  public  nuisance  be  abated, 
in  case  of  conviction  for  creating  it,  the 
power  of  the  court  is  exhausted  in"  its  ren- 
dition, and  the  suspension  of  judgment  is 
deemed  to  have  been  ordered  on  condition 
of  the  performance  of  such  requirement. 
State  V.  Addy,  43  N.  J.  L.  113,  89  Am.  Hep. 
547 :  Gibson  v.  State,  supra.  But  the  sus- 
pension of  the  judgment  upon  the  payment 
of  the  whole  of  the  costs  by  one  of  the  two 
defendants  in  this  case,  including  the  solic- 
itor's fee  due  from  his  codefendant,  and  the 
actual  payment  of  both  fees  taxed  for  the  pros- 
ecuting officer,  fails  to  bring  it  within  the 
principle  announced  in  Addy's  Case,  supra. 
since  the  adjudication  that  such  codefendant 
pay  his  own  fee,  as  a  part  of  the  costs,  would 
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have  constituted  no  part  of  his  punishment, 
and  when  added,  as  a  part  of  the  costs,  to  de- 
'  fendant*s  bill,  inflicts  no  punishmenton  him. 
The  court  merely  suspended  judgment  on  the 
condition  of  paying  the  costs  of  the  other 
defendant,  as  well  as  his  own,  as  a  part  of 
the  terms  upon  which  the  favor  of  the  post- 
ponement was  granted,  as  it  is  the  practice 
to  do  on  conviction  in  such  cases.  Gibson* 9 
Case,  supra. 

It  has  always  been  the  practice  in  our 
courts,  so  far  as  we  can  ascertain,  where  the 
judgment  for  costs  is  rendered  in  the  same 
order  of  the  court  which  imposes  the  sentence, 
to  leave  the  exact  amount  of  the  costs  to  be 
taxed  by  the  clerk,  and,  under  the  Act  of 
1879,  to  be  revised  by  the  judge.  The  prac- 
tice under  that  act  was  to  revise  the  bill  of 
costs  at  chambers,  and  it  seems  to  have  been 
contemplated  neither  by  the  courts  nor  by  the 
legislature  that  costs  in  a  criminal  action 
constituted  a  part  of  the  punishment  for  the 
ofifense,  and  that  the  party  convicted  might 
consequently  claim  the  right  to  such  notice  as 
would  enable  him  to  be  present  when  the 
court  should  adjudge  what  amount  was  due. 
"Where  the  defendant  is  found  guilty,  and 
the  court  pronounces  judgment  that  he  pay  a 
fine,  and  stand  committed  until  it  be  paid, 
the  imprisonment  is  no  part  of  the  punish- 
ment, but  only  a  mode  of  enforcing  payment 
of  the  tine."  1  Archbold,  Crim.  l*r.  «&  Pi; 
(Pom.  ed.)  p.  680;  Son  v.  People,  12  Wend. 
844.  The  same  principle  applies  where  lie 
is  committed  during  a  term  for  nonpayment 
of  a  judgment  for  costs,  like  that  in  this 
case,  and  is  brought  before  the  judge  during 
the  same  term  on  the  prayer  of  the  solicitor 
for  judgment.     The  court,  in  such  cases,  or- 


ders the  defendant  to  be  committed  by  way 
of  inducement  to  pay  the  costs.  If  the  order 
prove  ineffectual,  it  becomes  optional  with 
the  court  whether  he  shall  be  allowed  to  re- 
main in  prison,  and  rid  himself  of  responsi- 
bility for  costs  by  taking,  at  the  proper  time, 
the  insolvent  debtors*  oath,  or  whether  he 
shall  be  brought  to  the  bar  of  the  court,  and 
subjected  to  the  sentence  which  still  remains 
suspended  over  him.  An  order  of  commit- 
ment, whether  for  nonpayment  of  fine  and 
costs,  or  costs  only,  can  be  modified  during 
the  term  at  which  it  is  entered  {Burton's 
Case,  supra) ,  because  where  there  is  a  sen- 
tence to  pay  a  fine,  "  its  execution"  does  not 
begin,  in  contemplation  of  law,  till  the  power 
of  modification  by  the  court  ends,  and  then 
committal  for  failure  to  discharge  costs  is 
treated  as  an  effort  to  enforce  the  payment, 
till  the  same  period.  The  rule  is  different 
where  the  court  sentences  a  prisoner,  as  a  part 
or  tiie  whole  of  its  judgment,  to  a  term  of 
imprisonment  in  the  common  jail,  and  he  is 
immediately  committed  to  prison.  In  such 
case  he  is  not  incarcerated  for  failure  to 
pay,  or  to  enforce  payment  of,  fine  and  costs, 
but  is  deemed,  from  the  day  of  his  commit- 
ment to  the  expiration  of  his  term,  to  be  un- 
dergoing his  sentence.  Upon  the  expiration 
of  his  term,  he  may  still  pay  fine  and  coBt« 
imposed  in  addition  to  imprisonment,  but  on 
his  failure  to  do  so  the  law  holds  him  to  be 
still  committed  for  the  statutory  period,  and 
until  he  shall  comply  with  the  requirements 
of  the  statute.  Suite  v.  Parsons  (decided  at 
this  term),  115  N.  C.  730. 

We  think,  therefore,  that  there  was  no  er- 
ror in  the  ruling  of  the  court  below,  and  its 
judgment  is  affirmed. 
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1 .  A  cross-bill  by  second  morts^a^ees  is 
not  so  far  foreii^n  to  a  bill  filed  to  fore- 
close the  thrst  mortgage  as  to  be  improper  where 
the  matter  alloKed  is  the  same  as  set  out  In  the 
answer  and  attacks  tbe  priority  of  tbe  first  mort- 
gaire  seeking  to  eptablish  that  of  the  second  and 
thequcBtfon  of  priority  cannot  be  adjusted  with- 
out the  aid  of  the  cross-bill. 

2.  First  mort^ag^ees  will  not  be  permit- 
ted by  equity  to  assert  their  lien  against 
tbe  property  in  preference  to  a  grantor's  lien  for 
unpaid  purchase  money  a  waiver  of  which  they 
procured  by  a  fraudulent  device  so  as  to  let  in 
tbeir  mortgage  us  a  first  lien  although  the  grant- 
ors agreed  to  take  a  second  mortgage  as  security 

Note.— The  duties  and  liabilities  of  promoters  to 
a  corpoiation  and  its  members  are  treated  at  length 
in  a  note  to  Tale  Gas  Stove  Co.  v.  Wilcox  (Conn.)  25 
L.  R.  A.  90. 
29  L.  R.  A. 


which  on  its  face  declares  that  it  is  subject  to  the 
lien  of  the  first. 
8.   Promoters  of  a  corporation  to  whoo& 
stock  and  mort^^a^e  bonds  are  issued 

nominally  In  payment  for  property  transferred 
to  tbe  corporation  which  was  in  fact  bought  of  a 
third  person  will  not  be  permitted  to  Jeopardixe 
such  third  person's  collection  of  the  purchase 
money  by  enforcing  their  mortgage  without  pay- 
ing for  their  stock. 

4.  A  stipulation  in  second  mortg^a^e 
bonds  on  corporate  property,  that  they 
shall  not  be  enforced  against  the  individual  es- 
tate of  stockholders,  will  not  prevent  equity  from 
refusing  to  enforce  a  first  mortgage  held  by  such 
stockholders  until  they  have  paid  for  their  stock. 

6.  A  prayer  for  payment  of  stock  sub- 
scriptions cannot  properly  be  inserted 
in  a  cross-bill  filed  by  second  itiortgagees  on  cor- 
porate property  in  a  suit  to  foreclose  a  first  mort- 
gage held  by  stockholders  of  the  corporation  the 
priority  of  which  over  the  second  mortgage  is 
attached  on  the  ground  of  fraud. 

6.  A  promoter  of  a  corporation  is  af- 
fected and  bound  by  any  fi*aud  con- 
tained in  a  g:uaranty  to  one  selling  prop- 
erty  to  the  corporation  by  another  promoter  that 
money  in  his  hands  should  be  applied  to  placing 
Improvements  on  the  property,  for  the  purpose 
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of  securiaff  a  waiver  of  the  vendor^a  lien,  so  that 
he  cannot  acquire  a  riffht  to  a  judgment  for  the 
price  of  Buch  improvements  which  he  can  en- 
force against  the  objection  of  euch  vendor. 

*?•  Promoters  of  a  corporaUon  who  se- 
care  a  waiver  of  the  lien  of  one  seUin^ 
property  to  the  corporation  in  favor  of 
.a  mortgage  taicen  by  themselves  upon  the  prop- 
erty by  a  fraudulent  guaranty  that  certain  money 
shall  be  applied  to  making  improvements  on  the 
property,  which  is  not  done,  will  not  be  permitted 
to  enforce  their  mortgage  against  his  objection. 

^8.  Receiver's  certificates  issued  to  a  pro- 
moter of  a  corporation  for  money  advanced  to 
pay  for  improvements  put  on  the  corporate  prop- 
erty will  not  be  given  priority  over  the  rights  of 
the  seller  of  the  property  who  waived  his  Hen 
upon  the  fraudulent  guaranty  by  another  pro- 
moter at  the  time  of  the  sale  that  money  was  in 
his  possession  which  would  be  applied  to  pay  for 
such  improvements. 

^9.  Equity  will  relieve  against  the 
waiver  of  a  vendors*  lien  procured  by  a  fraud- 
ulent guaranty  on  the  part  of  the  vendee. 

10.  That  commissioners  appointed  to 
make  partition  of  a  decedent's  estate 
reinsed  to  recoirnise  any  value  in  sec- 
ond mortg^ag^  bonds  taken  for  property 
sold  to  a  corporation  wtll  have^o  bearing  upon 
the  question  whether  or  not  such  bonds  shall  not 
be  given  priority  over  the  first  mortgage  bonds 
which  were  issued  to  promoters  because  of  their 
fraud  In  procuring  their  preference. 

11.  A  promoter  of  a  corporation  who 
has  not  paid  his  stock  subscription  will 
not  be  permitted  to  take  an  assignment  of  a  claim 
for  improvements  made  on  the  corporate  prop- 
erty so  as  to  enforce  the  same  in  priority  to  valid 
mortgages  on  such  property. 

1 2*  Vested  liens  upon  the  property  of  individ- 
uals and  private  corporations  cannot  be  dis- 
placed by  means  of  receiver's  certificates. 

(June  20,  1895.) 

\  PPEAL  by  defendants  Hooper  et  aL  from 
A  a  decree  of  the  Circuit  Court  of  Baltimore 
City  dismissing  tbeir  cross-bill  in  a  suit  by  the 
Central  Trust  Company  to  foreclose  a  mort- 
gage upon  property  of  the  Maryland  Ice  Com- 
pany.    Recersed, 

The  facts  are  stated  in  the  opinion. 

Messrs,  Thomas  M.  Lanahan*  John  P. 
^oe«  and  Frank  Gosnell  for  appellants. 

Mesars,  William  Pinkney  Whyte  and 
Barton  &  Wilmer,  for  appellees: 

The  slock  by  the  contract  between  the  com- 
pany and  the  holders  was  issued  as  full  paid 
and  non-assessable.  Such  a  contract  is  bind- 
ing on  the  company. 

Brant  v.  Ehlen,  59  Md.  24;  Cratcford  v. 
Rohrer,  Id.  604;  Bickley  v.  .Schlaff,  46  N.  J. 
Eq.  533;  Scocai  v.  Thai/er,  105  U.  S.  143,  26 
L.  ed.  968;  Cook,  Stock  &  Stockholders,  ^  38. 

Where  actual  fraud  enters  into  the  transac- 
tion, the  person  receiving  the  stock  can  be 
"Corapelled  to  return  the  stock  or  its  market 
value,  but  the  corporation  cannot  hold  him  li- 
able for  the  par  value  of  the  stock. 

Phelan  v.  Hazard,  5  Dill.  51;  Zelnya  Min. 
Co,  V.  Meyer,  28  N.  Y.  S.  R.  759;  Union  Mui. 
L.  Ins.  Co.  V.  Frear  Stone  Mfg.  Co.  97  111.  537. 
^7  Am.  Rep.  129;  First  Nat.  Bank  of  Dead- 
•wood  V.  Ouatin-Minerva  Consol.  Min.  Co.  6  L. 
R.  A.  676,  42  Minn.  827;  Ha/rrison  v.  Union 
:29  L.  R.  A. 


Pae.  R.  Co.  13  Fed.  Rep^  523;  8c(mll  v. 
Thayer,  supra;  Baltimore  Granite  Roofing  Co. 
V.  Michael,  54  Md.  65. 

The  remedy  of  thejMessrs.  Hooper,  if  they 
have  any  claim  against  the  stockholders,  is  by 
an  original  bill  in  equity  or  by  a  suit  at  law. 

Crawford  v.  Rohrer,  59  Md.  604;  Nornsy. 
Johnson,  34  Md.  485. 

If  the  alleged  liability  has  any  existence,  to 
attempt  to  enforce  it  in  this  case  by^a  cross- 
bill, or  by  any  other  means,  is  to  interject 
into  this  case  a  controversy  entirely  foreign  to 
the  purposes  of  the  litigation. 

2  Dan.  Ch.  PI.  &  Pr.  6th  Am.  ed.  p.  15; 
Story,  Eq.  PI.  10th  ed.  g  38.  p.  365;  Ayres  v. 
Carter,  ^  U.  8.  17  How;  591,  15  L.  ed.  179; 
Cross  M.  Del  Voile,  68  U.  8.  1  Wall.  1, 17  L.  ed. 
515;  Fromdenee  Rubber  Co.  v.  Ooodyear,  76  U. 
8.  9  Wall.  807, 19  L.  ed.  587;  Ayers  v.  Chicago, 
101  U.  8.  184,  25  L.  ed.  888;  Rowan  v.  Sharps' 
Rifle  Mfg.  Co.  88  Conn.  27;  Remer  v.  McKay, 
38  Fed,  Rep.  164;  Johnson  Railroad  Signal  Co. 
V.  Union  Switch  <fe  Signal  Co.  48  Fed.  Rep. 
831;  Stonemetz  Prtntefs  Marh.  Co.  y.  Brown 
Folding  Mach.  Co.  46  Fed.  Rep.  861;  Pacific 
R.  Co.  y.  Cutting,  27  Fed.  Rep.  638;  Krueger 
y  Ferry,  41  N.  J.  Eq.  434;  ^ater  y.  Cobb,  158 
Mass.  22;  Lund  v.  manes  Enskilda  Bank,  96 
111.  181;  Cage  y.  Mayer,  117  111.  632. 

It  is  a  statutory  liability  in  this:  That  if  any 
liability  exists  in  spite  of  the  contract  with  the 
company  that  It  does  not  exist,  it  remains  by 
force  of  the  statute  which  provides  the  mode 
in  which  slock  may  be  paid  in  property,  and 
a  receiver  cannot  enforce  such  a  liability.  He 
can  only  enforce  a  contractual  liability. 

2  Spelling,  Priv.  Corp.  §i^  868,  869;  Chand- 
ler y.  Keith,  42  Iowa,  99;  Republic  L.  Ins.  Co. 
v.  Smgert,  12  L.  R.  A.  328,  185  111.  150;  BeU 
y.  Shibley,  33  Barb.  610;  Stillman  y.  Dough- 
erty, 44  Md.  380;  Cait/ter  v.  Stockbridge,  67 
Md.  222;  Quincy,  M.  dbP.  R.  Co.  v.  Humphreys, 

145  U.  8.  98,  86  L.  ed.  638;  Beach,  Receivers, 
§  670;  Coffin  v.  Ransdell,  110  Ind.  417;  2 
Morawetz,  Priv.  Corp.  §  869;  Farnsworth  y. 
Wood,  91  N.  Y.  308;  Wincoek  y.  Turpin,  96 
111.  135;  High,  Receivers,  §  815;  Luckemeyer 
V.  Sdtz,  61  Afd.313*  Buschman  y.Hanna,12  Md. 
1;  Billings  v.  Robinson,  94  N.  Y.  415,  28  Hun, 
122;  Cleveland  v.  Burnham,  55  Wis.  598;  Sco- 
vill  y.  Thayer,  105  U.  S.  143,  26  L.  ed.  968; 
Mills  V.  Scott,  99  U.  S.  25,  25  L.  ed.  294. 

Under  no  circumstances  were  the  holders  of 
the  stock  liable  to  the  Messrs.  Hooper. 

Clark  V.  Bever,  139  U.  8.  96,  35  L.  ed.  88; 
Fogg  v.  Blair,  189  U.  8.  118.  35  L.  ed.  104; 
Uandley  v.  Stutz,  139  U.  S.  417.  35  L  ed.  227. 

Knowledge  of  existing  arrangements  against 
stockholders*  liability  on  the  part  of  a  creditor 
forbids  his  assertion  of  a  claim  against  a  stock- 
holder. 

Coit  y.  North  Carolina  Qold  Amalgamating 
Co.  119  U.  S.  343,  80  L.  ed.  420;  Bank  of  Fort 
Madison  v.  Alden,  129  U.  8.  373. 32  L.  ed.  725. 

And  knowledge  may  be  presumed. 

Whithill  y.  Jacobs,  75  Wis.  474;  First  Nat. 
Bank  of  Deadwood  y.  Oustin-Minerta  Consol. 
Min.  Co.  6  L.  R.  A.  676, 42  Minn.  327;  Young 
y.  Erie  Iron  Co.  65  Mich.  Ill;  Cook  v.  Bailey, 

146  Pa.  328;  2  Spelling,  Corp.  p.  884. 

The  Messrs.  Hooper  expressly  waived  all  claim 
against  stockholders  by  accepting  the  mort- 
gage and  bond,  with  the  exemption  covenant. 
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French  v.  Te%ekemaker,  24  Cal.  518;  Bobin- 
ton  V.  Bidwell,  22  Cal.  379;  Morawetz,  Priv. 
Corp.  §  871;  Brown  v.  Eastern  Slate  Co,  134 
Mass.  590;  Basshor  v.  Forbes,  36  Md.  154; 
Cook.  Stock  &  Stockholders,  g  216. 

There  is  no  liability  for  unpaid  stock  under 
any  circumstances  in  this  case. 

Biekleyyr.  Schlag,  46  N.  J.  Eq.  538;  Coit  v. 
North  Carolina  Gold  Amalgamating  Co.  119  U. 
S.  343,  80  L.  ed.  420;  QUnn  v.  Liggett,  135  U. 
S.  538,  84  L.  ed.  264. 

The  court  had  the  right  to  order  the  issue  of 
certificates  and  p:rant  the  lien  for  their  security, 
notice  of  the  application  having  been  served 
on  the  Messrs.  Hooper  and  they  not  objecting. 

2  Beach,  Receivers,  §  747;  EUi8  v.  Vernon 
Ice,  Light  dt  Water  Co.  86  Tex.  110. 

Mr,  John  H.  Thomast  also  for  appellees: 

A  stockholder  of  a  corporation  is  not  liable 
as  such  to  any  creditors  of  the  corporation, 
except  those  who  became  such  while  he  was  a 
stockholder. 

Weber  v.  Fickep,  47  Md.  196,  52  Md.  500; 
Coit  V.  North  Carolina  Gold  Amalgamating 
Co.  119  U.  S.  347,  30  L.  ed.  421;  Clark  v. 
Beter,  139  U.  S.  107,  85  L.  ed.  93;  Fogg  v. 
Blair,  139  U.  8.  126,  35  L.  ed.  107;  Bank  of 
Fort  Madieon  v.  Alden,  129  U.  8.  372,  32  L. 
ed.  725;  llandley  v.  StuU,  139  U.  S.  432,  35 
L.  ed.  236. 

The  appellants  did  not  rely  on  any  individ- 
ual liability  of  stockholders  of  the  ice  com- 
pany, as  part  of  their  security. 

Corporate  creditors  may  waive  their  rights, 
if  they  would  otherwise  have  any,  to  the  in- 
dividual liability  of  stockholders. 

1  Cook,  Stock  &  Stockholders,  ^  216. 

The  stockholders'  liability,  when  it  exists,  is 
not  an  ingredient  of  the  contract  between  the 
creditor  and  the  corporation;  but  a  statutory 
incident  of  it;  and  itdoes  not  contradict  a  writ- 
ten evidence  of  corporate  liability  whether  it 
be  a  bond  or  a  note,  to  prove  that  it  was  also 
agreed  that  there  should  be  no  stockholders' 
liability  therefor. 

Basehor  v.  F<yrb€e,  36  Md.  154:  1  Cook, 
Stock  &  Stockholders,  §  216. 

The  rights  of  creditors  of  a  corporation  to 
recover  from  a  stockholder  depend,  in  the  ab^ 
sence  of  fraud  on  the  part  of  the  stockholders, 
entirely  on  the  contract  between  him  and  the 
corporation. 

Brant  v.  Ehlen,  59  Md.  23;  1  Cook,  Slock 
&  Stockholders.  §  46. 

The  holder  of  slock,  issued  for  * 'property 
purchased,"  is  not  liable  to  corporate  creditors, 
unless  there  was  actual  fraud  in  the  transac 
tion. 

1  Cook.  Stock  &  Stockholders.  3d  ed.  §  35, 
p.  47;  Wetherbee  v.  Baker,  35  N.  J.  Eq.  501; 
Bickley  v.  i>chlag,  46  N.  J.  Eq.  533. 

The  rights  and  liabilities  of  the  parties  to 
this  cause  depend  entirely  upon  the  statutes  of 
New  Jersey,  under  which  the  ice  company  was 
organized. 

OUnn  V.  LiggHt,  135  U  .S.  538,  84  L.  ed  264; 
1  Cook.  Stock  &  Stockholders,  §  223. 

The  holders  of  stock,  which  has  been  issued 
for  property  purchased,  have  not  been  held  ac- 
countable to  the  corporate  creditors,  unless 
there  was  actual  fraud  in  the  transaction. 

Clark  V.  Bever,  139  U.  S.  97,  85  L.  ed.  88; 
Van  Cott  V.  Van  Brunt,  82  N.  Y.  535;  Memphis 
29  L.  R.  A. 


<t  L.  R.  R.  Co.  V.  Dow,  120  U.  8.  287,  80  L.  ed. 
595;  Fogg  v.  Blair,  139  U.  8.  118,  85  L.  ed. 
104;  llandley  v.  Btutz,  139  U.  8.  417,  35  L. 
ed.  227;  Lloyd  v.  Preston,  146  U.  8.  630,  36 
L.  ed.  nil;  2  Cook,  Stock  &  Stockholders, 
§  746,  p.  1210,  and  notes;  Camden  v.  Stuart, 
144  U.  8.  105,  36  L.  ed.  868;  Bank  of  Fori 
Madison  v.  Alden,  129  U.  8.  872, 82  L.  ed.  725. 

The  ice  company  was  justified  in  adopting 
the  well-founded  expectations  of  annual  net 
profits  it  could  calculate  on  receiving,  as  a 
basis  for  capitalizing  the  stock  of  the  company. 

Com,  V.  Central  Pass.  R.  Co.  52  Pa.  506;  1 
Cook,  Stock  &  Stockholders,  §  46,  notes  on 
p.  65. 

Even  if  the  amount  fixed  upon  as  the  proper 
amount  of  capital  stock,  on  this  basis,  was  in- 
ordinately large,  and  the  property  was  improp- 
erly accepted  for  the  bonds  and  stock,  the  ap- 
pellants were  not  injured;  still  less  were  they 
defrauded  thereby.  They  cannot,  on  that 
ground,  hold  stockholders  responsible  for  cor- 
porate debts. 

Re  Ambrose) Lake  Tin  <fe  Copper  Min.  Co.  L. 
R.  14  Ch.  Div.  390;  Com.  v.  Central  Pass,  R. 
Co.  52  Pa.  515;  1  Cook,  Stock  &  Stockholders, 
5^  46,  and  notes;  Baltimore  Granite  Roofing  Co, 
V.  Micfuiel,  54  Md.  65. 

The  New  Jersey  statute  provides  special 
means  for  enforcmg  liabilities,  if  any,  of 
stockholders  to  corporate  creditors. 

Corporation  Acts  of  New  Jersey,  g^  98,  94, 
p.  42;  Wetherbee  v.  Baker,  35  N.  J.  Eq.507;  Bick- 
ley  V.  Schlag,  46  N.  J.  Eq.  538;  1  Cook,  Stock 
&  Stockholders.  ^iS  220-224.  .     u  ■  a 

These  liabilities,  if  any,  being  the  creatures 
of  statute,  the  modes  provided  by  the  statute 
which  created  them,  for  the  enforcement  of 
them,  must  be  pursued.  They  are  exclusive  of 
all  others. 

Wetherbee  v.  Baker,  and  Bickley  v.  Schlag, 
supra;  Pollard  v.  Bailey,  87  U.  S.  20  Wall. 
527,  22  L.  ed.  878;  Fourth  Nat.  Bank  of  New 
York  City  v.  Francklyn,  120  U.  8.  747.  30  L.  ed. 
825;  1  Cook,  Stock  &  Stockholders,  §§  220-224. 

The  ice  company  could  not  maintain  an  ac- 
tion on  its  contracts  with  the  stockholders.  It 
would  be  estopped  by  the  provisions  in  its 
bonds,  and  by  itsown^declarations,  in  the  cer- 
tificates of  stock  it  issued. 

Brant  v.  Ehlen,  59  Md.  28. 

It  could  not  maintain  an  action  of  tort» 
founded  on  the  alleged  frauds.  If  any  frauds 
were  perpetrated,  that  company  was  a  party  to 
them. 

Roman  v.  Mali,  42  Md.  518. 

Chancery  will  not  interfere  to  prevent  an  in- 
solvent debtor  from  alienating  his  property  to 
avoid  an  existing  or  'prospective  debt,  even 
where  there  is  a  suit  pending  to  establish  it. 

Adler  v.  Fenton,  65  U.S.  24  How.  407,  16  L. 
ed.696. 

The, investment  corporation  and  Poor  and 
Greenough  are  not  parties  to  these  proceedings. 
The  question  of  their  alleged  liabilities  cannot 
properly  beTadjudicated  in  them. 

1  Cook.  Stock  &  Stockholders,  §  218. 

McSherry,  J.,  delivered  the  opinion  of 
the  court: 

On  March  21,  1890,  the  Maryland  Ice  Com- 
pany was  incorporated  under  the  laws  of  the 
state  of  New  Jersey.     On  the  following  5tlL 
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of  April  the  company  acquired  certain  prop- 
erty situated  in  Baltimore  city  from  the  ex- 
ecutors of  the  estate  of  the  late  William  E. 
Hooper,  deceased,  and  it  acquired  this  prop- 
erty under  an  agreement  previously  made 
between  the  executors  and  Ormond  Ham- 
mond, Jr.,  who  contracted  for  himself  and 
his  undisclosed  associates.  The  circum- 
stances attending?  this  acquisition  of  property 
will  be  stated  later  on.  The  price  a/rreed  to 
be  paid  was  $150,000  in  cash  (of  which 
$5,000  were  paid  when  the  agreement  was  ex- 
ecuted) and  $100,000  in  second  mortirage 
bonds  of  a  company  to  be  formed  thereaTter, 
which  company,  when  formed,  was  the  Mary- 
land Ice  Company.  In  the  contract  of  pur- 
chase, which  bore  date  February  28,  1890, 
there  were  stipulations  requiring  the  con- 
struction by  the  purchaser  and  his  associates 
of  certain  betterments  and  ice- manufacturing 
machinery  upon  the  premises,  to  the  value  of 
$130,000  to  $150,000,  to  be  erected  by  a  des- 
ignated time,  and  to  have  a  prescribed  ice- 
producing  capacity.  Simultaneously  with 
the  execution  of  the  deed  by  the  executors 
conveying  the  property  to  the  Maryland  Ice 
Company,  the  latter  placed  upon  record  two 
mortgages  to  the  Central  Trust  Company  of 
New  York,  each  dated  on  the  1st  of  March, 
and  acknowledged  on  the  3d  of  April,  and 
each  covering  the  property  so  conveyed  to  the 
Maryland  Ice  Company  by  the  Hoopers,  and 
also  covering  all  additions  thereto,  and  all 
machinery  thereafter  to  be  placed  thereon. 
The  first  of  these  two  mortgages  secured  an 
issue  of  $250,000  of  the  Maryland  Ice  Com- 
pany s  bonds,  and  the  second  secured  an  is- 
sue of  $110,000  of  other  bonds  of  the  same 
company.  These  latter  were  delivered  to  the 
executors,  $100,000  of  them  in  part  payment 
of  the  purchase  money  as  provided  in  the 
contract  of  February  28,  and  $10,000  of 
them  in  settlement  of  another  transaction, 
which  has  no  connection  with  the  pending 
controversy.  Prior  to  the  incorporation  of 
the  Maryland  Ice  Company,  Ormond  Ham- 
mond, Jr.,  and  Thomas  Sturgis,  acting  for 
and  in  behalf  of  the  promoters  of  the  enter* 
prise,  which  finally  culminated  in  the  for- 
mation of  the  Maryland  Ice  Company,  entered 
into  a  contract  with  the  Arctic  Ice  Machine 
Manufacturing  Company  for  the  construction 
of  three  ice-manufacturing  machines  to  be 
placed  upon  this  property.  In  the  contract 
so  executed  on  March  15,  1890,  there  was  a 
clause  expressly  reserving  to  the  Arctic  Com- 
pany the  title  in  these  machines,  and  the 
right  to  reclaim  and  remove  them  if  the  pur- 
chase price  should  not  be  paid  when  due. 
This  contract  was  assigned  to  the  Maryland 
Ice  Company  after  its  incorporation.  The 
machines  were,  after  some  delays,  finally 
erected,  but  were  not  fully  paid  for.  The 
Maryland  Ice  Company  having  made  default 
on  September  1,  1891,  in  the  payment  of  the 
interest  coupon  due  that  day  on  its  first  mort- 
gage bonds,  the  Central  Trust  Company,  rep- 
resenting and  acting  for  the  holders  of  those 
bonds,  filed  on  the  following  day,  in  the  cir- 
cuit court  of  Baltimore  city,  a  bill  for  the 
foreclosure  of  the  first  mortgage,  and  for  a 
sale  of  the  property,  including  the  machines 
constructed  by  the  Arctic  Company,  and 
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which  had  not  been  fully  paid  for  by  the 
Maryland  Ice  Company.  With  the  bill  there 
was  filed  the  unsworn  answer  of  the  Maryland 
Ice  Company  consenting  to  a  sale,  and  agree- 
ing that  a  receiver  be  forthwith  appointed. 
On  the  same  day  a  decree  was  signed  appoint- 
ing O.  Hammond,  Jr.,  receiver,  and  enjoin- 
ing the  Maryland  Ice  Company  and  all  per- 
sons from  selling  or  di8|>osing  of  any  of  the 
company's  property.  This  whole  proceed 
ing,  though  ostensibly  between  different 
parties,  occupying  opposite  sides  of  the  dock- 
et, was  in  fact  conducted  by  the  same  indi- 
viduals, who,  under  other  names,  controlled 
both  sides  of  the  apparent  controversy,  be- 
cause the  trust  company,  the  plaintiff,  acted 
at  the  instance  and  in  behalf  of  the  first 
mortgage  bondholders,  and  the  Maryland 
Company,  the  defendant,  represented  its 
stockholders,  who  were  the  same  identical 
bondholders  and  their  agents,  and  copro- 
jectors  of  the  original  undertaking.  After 
the  appointment  of  the  receiver,  the  Arctic 
Company  intervened  by  petition,  and  as- 
serted, under  the  contract  of  March  15,  1890, 
made  with  Hammond  and  Sturgis,  its  owner- 
ship of  the  machines  erected  by  it,  but  which 
bad  not  been  fully  paid  for.  This  claim  was 
resisted  by  the  first  mortgage  bondholders  on 
the  ground  that  they  were  bona  fide  purchas- 
ers of  those  bonds  without  notice  of  the  un- 
recorded conditional  sale  made  by  the  Arctic 
Company  of  the  three  ice- manufacturing 
machines.  Whi le  that  controversy  was  pend- 
ing, no  further  steps  were  taken  with  refer- 
ence to  the  foreclosure  and  sale.  Ultimately 
the  point  at  issue  between  the  first  mortgage 
bondholders,  represented  by  the  Central  Trust 
Company,  and  the  Arctic  Company,  reached 
this  court,  and  the  case  is  reported  in  77  Md. 
202.  Bearing  in  mind  that  the  precise  ques- 
tion controverted  between  the  contending 
parties  to  that  appeal  was  whether  the  hold- 
ers of  the  first  mortgage  bonds  were  in  fact 
bona  fide  purchasers  thereof  without  notice  or 
knowledge  of  the  title  set  up  by  the  Arctic 
Company  to  the  three  machines  erected  by  it 
under  the  contract  made  by  Hammond  and 
Sturgis  on  March  15,  1890,  the  pertinency  of 
the  conclusions  reached  on  that  subject  in 
that  case  to  the  questions  involved  in  the 
pending  appeal  will  be  apparent.  After  a 
full,  able  and  elaborate  argument  at  the  bar, 
we  held  that  the  London  &  New  York  Invest- 
ment Corporation  and  Poor  and  Greenough, 
who,  it  then  appeared,  together  owned  $245,- 
000  of  the  $250,000  of  the  first  mortgage  bonds 
of  the  Maryland  Company,  and  who,  it  now 
appears,  between  them  own  the  entire  issue, 
were  in  fact,  with  Hammond  and  Sturgis, 
the  actual  promoters  of  the  scheme  which  re- 
sulted in  the  purchase  of  the  property  from 
the  Hoopers,  the  making  of  the  contract  with 
the  Arctic  Company,  the  formation  of  the 
Maryland  Ice  Company,  and  the  issue  of  its 
first  and  second  mortgage  bonds.  It  was  dis- 
tinctly decided  that  the  Ijondon  Corporation 
and  Poor  and  Greenough  had  notice  and 
knowledge  of  the  provisions  of  the  contract 
between  the  executors  of  Hooper  on  the  one 
hand  and  Hammond  on  the  other,  wherein 
the  latter  agreed,  in  behalf  of  himself  and 
his  associates,  that  betterments  to  cost  from. 
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$130,000  to  $150,000  should  be  placed  upon 
the  property;  that  they  knew  how  and  by 
what  means  the  Hoopers  were  to  be  paid  the 
amount  of  the  agreed  purchase  money,  and 
that  they  further^knew  the  provisions  of  the 
contract  between  Hammond  and  Sturgis  and 
the  Arctic  Company,  which  was  subsequently 
assigned  to  the  Maryland  Ice  Company.  And 
they  were  held  to  have  known  these  facts  be- 
cause, in  the  opinion  of  this  court,  the  Lon- 
don &  New  York  Investment  Corporation  and 
Poor  and  Greenou^h  were  the  real  parties  to 
these  several  contracts  executed  in  their  be- 
half by  their  accredited  agents,  Hammond 
and  Stur/?is.  '*It  was,"  we  said  in  77  Md. 
231,  "^for  the  London  Corporation,  and  at  its 
instance,  that  Hammond  negotiated  the  pur- 
chase with  Hooper,  and  it  was  for  it  and  for 
its  benefit  that  he  incurred  the  obligation  to 
erect  the  three  additional  machines  thereon; 
and  it  was  to  advance  its  interests  that  he 
and  Sturgis  entered  into  the  contract  with 
the  Arctic  Company.  He  and  Sturgis  were, 
therefore,  in  fact  the  agents  of  that  corpora- 
tion, employed  to  develop  the  project  for  it ; 
and  the  attempts  to  disguise  their  real  con- 
nection with  the  London  Corporation  are, 
whilst  numerous  and  adroit,  none  the  less 
transparent  and  obvious.  .  .  .  The  pri- 
ority asserted  by  the  Central  Trust  Company 
for  the  holders  of  the  Maryland  Ice  Com- 
pany's first  mortgage  bonds  is  a  priority 
claimed  in  behalf  of  the  very  persons  whose 
agents  and  associates  purchasea  the  machines 
and  contracted  for  the  preservation  of  the 
vendor's  Hen  thereon.  The  London  Corpora- 
tion and  Poor  and  Greenough,  who  are  stock- 
holders of  the  Maryland  Company,  claim,  as 
creditors  of  the  very  company  which  they 
organized  and  control,  and  whose  obligations 
they  were  aware  of.  a  priority  over  the  vendor 
of  the  machines,  notwithstanding  theknowl- 
edcre  and  information  which  they  had  and 
were  chargeable  with  when  they  took  the 
bonds,  and  notwithstanding  the  fact  that 
the  very  priority* which  they  are  now  seeking 
to  defeat  was  one  created  by  their  own  agents, 
even  before  the  bonds  were  issued.  No  court 
has  ever  yet  held  that  parties  thus  situated 
could  successfully  maintain  such  a  position. 
It  is  the  worst  of  bad  faith.  ...  As 
bondholders,  they  have  no  standing  to  destroy 
or  to  impair  the  lien  which  as  projectors  of 
the  company  they,  through  their  own  agents, 
established  in  favor  of  some  one  else. "  Page 
234,  77  Md. 

Under  the  contract  between  Hammond  and 
the  Hoopers  of  February  28,  1890,  it  was 
stipulated  that  Hammond  should  furnish  a 
guaranty  from  Poor  and  Greenough,  hankers 
of  New  York,  that  the  betterments  and  ad- 
ditional machinery  provided  for  would  be 
placed  upon  the  property  on  or  before  the  1st 
day  of  the  succeeding  July.  The  object 
which  the  Hoopers  had  in  view  in  insisting 
on  these  betterments  is  obvious.  They  desired 
to  add  to  the  security  of  the  second  mortgage 
bonds,  which,  in  Consideration  of  these  bet- 
terments and  improvements  being  made,  they 
agreed  to  take  as  part  of  the  purchase  price 
for  the  property.  And  the  object  which  the 
purchasers  obviously  had  in  view  in  giving 
the  guaranty  was  to  induce  the  vendors  to 
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waive  their  lien  for  the  unpaid  purchase 
money  so  as  to  let  in  the  first  mortgage  as  a 
prior  lien.  Accordingly,  before  the  deli veiy, 
and  as  a  condition  of  the  delivery  by  the 
vendors  of  the  deed  to  the  Maryland  Ice  Com- 
pany, which  had  just  been  substituted  in  the 
executor's  report  of  sales  to  the  orphans'  court 
as  purchaser  of  the  property  in  the  place  and 
stead  of  Hammond  and  his  associates,  who 
made  the  contract  of  purchase  in  contempla- 
tion of  the  incorporation  of  the  company,  and 
before  the  grantors  waived  their  vendor's  lien 
in  favor  of  the  first  mortgage  bonds,  guaranty 
in  the  words  hereinafter  set  forth  was  signed 
by  Poor  and  Greenough,  and  was  given  to  the 
Hoopers. 

Having  determined  in  77  Md.  202,  that  the 
holders  of  the  first  mortgage  bonds  (who, 
together  with  Sturgis  and  Lane,  are  also  the 
holders  of  the  stock  of  the  Maryland  Ice  Com- 
pany) were  not  bona  fide  purchasers  of  those 
bonds  without  notice  of  the  claim  or  lien  of 
the  Arctic  Company,  and  that  they  were  ac- 
cordingly bound  by  the  provisions  in  the 
latter  company's  contract  of  March  15.  1890, 
and  were  subordinated  to  the  vendor's  lien 
asserted  by  that  company,  the  case  was 
remanded  for  further  proceedings  and  proof 
respecting  another  branch  of  the  controversy. 
It  came  here  twice  afterwards  {Maryland  Ice 
Co.  V.  Arctic  Fee  Machine  Mfg,  Co.,  79  Md. 
108)  ;  and  when  the  amount  due  to  the  Arctic 
Company  was  finally  and  definitely  settled 
a  portion  of  it  was  paid  and  $50,000  of  it 
were  advanced  by  the  Loudon  Corporation, 
which  took  from  the  Arctic  Company  an  as- 
signment of  the  latter  company's  decree  to 
that  extent.  Whether  this  decree,  in  the 
hands  of  the  London  Corporation  under  the 
assignment  from  the  Arctic  Company,  is  a 
prior  lien  to  that  of  the  second  mortgage,  is 
one  of  the  questions  involved  in  the  pending 
appeals. 

From  the  day  the  original  bill  was  filed 
down  until  about  the  6th  day  of  June,  1893, 
various  sums  were  borrowed. by  the  receiver 
on  certificates  issued  under  authority  con- 
ferred by  the  circuit  court.  The  money, 
aggregating  over  $90,000,  was  furnished  by 
the  London  Corporation.  The  Hoopers,  who 
held  then,  and  still  hold,  the  second  mort- 
gage bonds,  never  assented  to  the  issuing  of 
these  certificates.  Whether  these  receiver 
certificates  held  by  the  London  Corporation 
are  a  prior  lien  to  the  second  mortgage  is 
another  of  the  questions  now  before  us  for 
decision. 

After  the  controversy  between  the  Arctic 
Company  on  the  one  side  and  the  holders 
of  the  first  mortgage  bonds  and  the  Mary- 
land Ice  Company  on  the  other  side,  had 
been  finally  disposed  of  as  above  stated,  the 
Hoopers,  still  holding  the  $110,000  of  second 
mortgage  bonds,  came  into  the  foreclosure 
proceeding  case  by  petition,  and  were  finally 
made  parties  defendants.  They  obtained 
leave  to  file,  and  did  file,  a  cross-bill,  and 
they  also  answered  the  original  bill.  They 
incorporated  the  averments  and  statements 
of  the  cross- bill  in  their  answer  as  parts 
thereof,  and  by  both  answer  and  cross- bill 
they  insist  that  the  holders  of  the  first  mort- 
age  bonds  are  not  entitled  to  a  priority  over 


1895. 


HooPEB  V.  Central  Trust  Co.  op  New  Yohk. 


267 


the  holders  of  the  second  mortgage  bonds, 
for  reasons  to  be  stated  later  on ;  and  they 
further  claim  that  before  the  holders  of  the 
.first  mortgage*  bonds  shall  be  allowed  any 
part  of  the  proceeds  which  may  arise  from  a 
-sale  of  the  mortgaged  premises  they,  the  first 
mortgage  bondholders,  shall,  as  stockholders 
of  the  Maryland  Ice  Company,  pay  to  the 
receiver  thereof  the  sum  which  the  par  value 
of  the  stock  held  by  them  amounts  to  in  ex- 
cess of  the  sum  due  to  them  on  the  first  mort- 
gage bonds.  And  these  are  the  other  ques- 
tions presented  on  this  appeal.  The  cross-bill 
-concludes  with  a  prayer  for  general  relief, 
and  it  was  answered  by  the;  Central  Trust 
■Company,  by  the  Maryland  Ice  Company, 
and  by  Hammond,  the  receiver.  Considera- 
ble testimony  was  taken  and  thereafter  the 
•cross- bill  was  dismissed  by  a  pro  forma  de- 
cree, from  which  the  pending  appeal  was 
taken. 

At  the  outset  it  is  insisted  that  the  relief 
sought  by  the  cross-bill  is  so  foreign  to  and 
irreconcilable  with  that  which  the  original 
bill  invoked  thai  the ;)ro/orma  decree  should, 
for  that  reason,  be  affirmed.  It  is  undoubt- 
€dly  true  that  a  subject  which  is  not  germane 
to  pending  controversy  cannot,  by  means  of  a 
-CTOss-bill,  be  injected  into  the'  litigation. 
A  crossbill  is  a  mere  auxiliary  suit,  and  a 
■dependency  of  the  original.  Story,  Eq.  PI. 
§  399.  Where  a  decree  on  the  plaintiff's  bill 
will  not  determine  the  litigation,  the  im- 
perfection may  be  remedied  by  one  or  more 
cross-bills  filed  by  one  or  more  of  the  defend- 
ants against  the  plaintiffs ;  and,  if  this  has 
not  been  done,  and  the  difficulty  appears  at 
the  hearing,  the  cause  may  be  directed  to 
stand  over  for  the  purpose.  Adams,  Eq. 
*402.  The  cross-bill  may  set  up  additional 
facts  not  alleged  in  the  original  bill  where 
they  constitute  part  of  the  same  defense,  and 
relate  to  the  same  subject-matter.  Underhill 
V.  Van  Cortlandt,  2  Johns.  Ch.  855,  1  L.  ed. 
407.  And,  though  its  allegations  must  relate 
to  the  subject-matter  of  the  original  bill,  it 
is  not  restricted  to  the  issues  under  it.  Jiel- 
•son  V.  Dunn,  15  Ala.  501.  It  is  generally 
considered  as  a  defense,  or  as  a  proceeding  to 
procure  a  complete  determination  of  a  matter 
already  in  litigation  in  the  court,  and  there- 
fore the  plaintiff  is  not,  at  least  as  against 
the  plaintiff  in  the  original  bill,  obliged  to 
show  any  ground  of  equity  to  support  the 
jurisdiction  of  the  court.  Adams,  Eci.  *403 ; 
8tory,  Eq.  PI.  §  399;  Mitford,  Eq.  PI.  (by 
Jeremy)  80-83.  But  the  answer  specifically 
relies  by  way  of  defense  to  the  original  bill 
upon  the  same  matter  set  forth  in  the  cross- 
bill, and  these,  if  sustained,  present  an  in- 
superable bar  to  the  relief  praved  in  the 
original  bill  filed  by  the  Central  Trust  Com- 
pany, in  so  far  forth  as  respects  the  alleeed 
priority  of  the  first  mortgage  bonds.  With 
a  single  exception,  which  will  be  adverted 
to  hereafter,  the  relief  sought,  or  the  defense 
relied  on  in  the  cross-bill,  is  necessary  to  a 
complete  determination  of  the  relative  priori- 
ties of  the  several  liens  now  asserted;  and 
that  issue  as  to  these  priorities  (which  is  of 
vital  importance  in  the  controversy)  cannot 
be  adjusted  under  the  original  bill  unaided 
by  the  cross- bill. 
^  L.  R.  A. 


As  we  have  stated,  the  original  bill  was 
tiled  to  procure  a  foreclosure  of  the  first  mort- 
gage, and  it  prayed  that  the  proceeds  of  the 
foreclosure  sale  mieht  l>e  applied  to  the  pay- 
ment of  the  principal  and  interest  unpaid 
upon  the  first  mortgage  bonds,  together  with 
interest  or  overdue  interest  down  to  the  time 
of  sale ;  and  then,  if  there  should  be  any 
surplus,  that  it  should  be  applied  to  the  pay- 
ment of  the  second  mortgage  bonds.  Now, 
the  defenses  set  up  and  relied  on  by  the  ap- 
pellants present  insuperable  obstacles  to  the 
granting  of  so  much  of  this  relief  as  would 
give  the  first  mortgage  bondholders  &  pref- 
erence over  the  second  mortgage  bonds.  These 
defenses,  set  up  in  the  cross-bill  and  in  the 
answer,  assail  the  priority  of  the  receiver's 
certificates,  the  priority  o"f  the  Arctic  Com- 
pany's decree  in  the  hands  of  the  London 
Corporation,  and  finally  the  priority  of  the 
first  mortgage  bonds  in  the  hands  of  that  cor- 
poration and  in  the  hands  of  Poor  and  Green- 
ough. 

If  the  holders  of  the  first  mortgage  bonds 
by  any  fraudulent  device  procured  for  their 
own  benefit  the  execution  and  delivery  of  the 
deed  by  the  Hoopers  for  the  mortgaged  prop- 
erty, and  by  the  same  means,  and  for  their 
own  advantage,  secured  a  waiver  by  the 
grantors  of  their  lien  Tor  the  unpaid  purchase 
money,  so  as  to  let  in  the  first  mortgage  as 
the  first  lien,  then,  upon  the  plainest  prin- 
ciples of  natural  justice,  they  will  not  be  al- 
lowed in  a  court  of  equity  to  enforce  this  lien 
of  their  own  creation  in  their  own  favor  to 
the  prejudice  of,  or  even  in  preference  to,  the 
lien  of  the  vendors  for  the  purchase  money 
represented  by  the  second  mortgage  bonds, 
even  though  the  second  mortgage  bonds  on 
their  face  declare  that  issue  to  be  subject  to 
the  lien  of  the  first.  It  is  scarcely  necessary 
to  cite  adjudged  cases  ifi  support  of  a  prop- 
osition so  plain  and  self-evident  as  this. 
Courts  of  equity  will  never  allow  the  mere 
form  in  which  a  transaction  is  clothed  or 
disguised  by  the  parties  who  have  projected 
it  for  their  own  gain  to  control  or  defeat  the 
legal  or  equitable  rights  of  others;  par- 
ticularly where  an  adherence  to  form  and 
a  disregard  of  substance  would  result  in 
the  successful  consummation  of  a  palpably 
fraudulent  scheme.  2  Pom.  Eq.  Jur.  ^  379. 
To  fully  appreciate  the  relevancy  of  the  de- 
fenses made  by  the  cross- bill  ana  by  the  an- 
swer we  must  rapidly  sketch  the  further  con- 
nection of  these  first  mortgage  bondholders 
with  the  Maryland  Ice  Company  enterprise, 
and  trace  them  through  its  various  develop- 
ments, down  to  the  present  period.  After  the 
contract  of  February  28,  1890,  had  been  made, 
containing  the  stipulation  respecting  better- 
ments and  additional  machinery,  and  the 
further  stipulation  providing  for  the  guar- 
anty by  Poor  and  Greeuough,  and  there  had 
been  inserted  in  the  deed  of  April  5  a  re- 
cital with  regard  to  the  contemplated  better- 
ments, which  recital,  embodying  the  agree- 
ment in  this  particular  of  the  projectors, 
became  in  fact  a  part  of  the  consideration  of 
the  conveyance,  the  further  organization  and 
development  of  the  Maryland  Ice  Company 
was  progressed  with.  The  London  Corpora- 
tion, Poor  and  Greenough,  and  Sturgis  fixed 
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the  capital  stock  of  the  compaDj  at  $500,000  ; 
not  one  dollar  on  which  has  ever  been  paid 
by  them  or  by  any  one  else,  except  possibly 
$1,000  for  ten  shares,  put  in  the  names  of  five 
individuals  on  March  24,  1890,  for  the  pur- 
pose of  effecting  a  formal  organization.  As 
one  of  the  methods  resorted  to  for  the  purpose 
of  concealing  or  cloaking;  the  real  transaction, 
an  agreement  was  entered  into  between  Ham- 
mond and  the  London  Corporation  on  the  4th 
of  March,  1890,  whereby  he  contracted  to  turn 
over  to  the  Maryland  Ice  Company,  when 
formed,  the  property  purchased  four  days 
oreviously  from  the  Hoopers ;  and  to  so  turn 
It  over  for  $250,000  of  first  and  $110,000  of 
second  mortgage  bonds  and  $500,000  of  stock  ; 
but  not  one  of  the  bonds  went  into  his  hands, 
or  was  ever  intended  to  go  there,  and  a  cer- 
tificate for  4,990  shares  of  stock  remaining 
after  ten  had  been  issued  as  just  stated  was 
nominally  issued  to  him,  but  In  fact  was 
merely  handed  to  him  with  a  request  that  he 
sign  a  transfer  in  blank  on  its  back.  This 
transfer  he  signed  as  directed,  and  it  now  ap- 
pears filled  out  as  an  assignment  of  1000 
shares  to  the  London  Corporation,  440  shares 
to  Poor  and  Greenough,  1000  shares  to  Green- 
ougli,  trustee,  850  shares  to  Sturgis,  850 
shares  to  W.  C  Lane,  and  850  shares  to  Ham- 
mond. Only  a  few  days  subsequently  a  cer- 
tificate for  850  shares  was  presented  to  Ham- 
mond by  Sturgis  with  a  request  that  he  assign 
that  also  in  blank,  which  was  done,  and  it 
was  then  returned  to  Sturgis ;  and  Hammond 
never  saw  it  afterwards.  No  money  or  other 
consideration  of  any  kind  was  paid  to  Ham- 
mond for  this  stock  by  the  parties  who  re- 
ceived it :  nor  did  Hammond  ever  pay  or  give 
to  the  Maryland  Ice  Company  anything  for 
it  himself.  As  in  fact  the  stock,  with  the 
exception  of  the  ten  shares  before  alluded 
to,  all  went  to  the  ^promoters  of  the  concern 
precisely  as  it  was  intended  that  it  should  go 
from  the  beginning,  there  was  nothing  due  to 
Hammond  for  it,  and  consequently  nothing 
was  paid  or  given  him.  So  completely  was 
he  a  mere  figurehead,  that  even  the  $5,000 
paid  to  the  Hoopers  when  the  contract  of  Feb- 
ruary 28,  was  made,  was  paid  through  Sturgis 
by  the  London  Corporation.  The  stock  pur- 
ports to  be  full  paid,  nonassessable  stock, 
and  professes  on  its  face  to  have  been  "  issued 
for.property  purchased. "  The  property,  how- 
ever, was  purchased  for  $250,000,  through 
Hammond,  but  by  the  very  parties  who  pro- 
cured the  stock  ;  and  the  stock  was  not  issued 
for  the  purchase  at  all,  and  no  part  of  it  was 
used  therefor.  The  purchasers  of  the  prop- 
erty,—the  London  Corporation,  Poor  and 
Greenough,  and  Sturgis, — through  their  se- 
lected representatives,  who  held  the  ten 
shares,  voted  that  the  stock  be  issued  to  Ham- 
mond merely  that  he  might  immediately 
transfer  it  back  to  them ;  and  this  he  did. 
Thus,  in  effect,  they  issued  it  through  a 
crafty  device,  to  themselves  as  full-paid, 
nonassessable  stock,  though  they  paid  noth- 
ing for  it  at  all.  They  consequently  owe  the 
Maryland  Ice  Company  for  this  stock,  and  by 
no  subterfuge  or  artifice,  however  cunning, 
can  they  evade  their  liability  in  this  respect 
when  th:it  liability  is  soutrht  to  be  fastened 
upon  them  by  a  party  entitled  to  resort  to  it 
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to  secure  payment  of  a  claim  due  by  the  Mary- 
land Company.  **It  has  again  and  again 
been  decided  that  the  unpaid  subscriptions  to 
the  capital  stock  of  a  corporation  constitute 
a  trust  fund  for  the  benefit  of  the  j?eneral 
creditors  of  the  corporation,  and  that  this 
trust  cannot  be  defeated^  or  the  fund  im- 
paired, by  a  simulated  or  pretended  payment 
for  the  stock  taken,  nor  by  any  device  short 
of  actual  payment  in  good  faith.  Any  ar- 
rangement, therefore,  among  the  stockhold- 
ers, or  those  in  charge  of  the  affairs  of  the 
corporation,  by  which  the  stock  is  but  nom- 
inally paid  for,  whether  in  money  or  prop- 
erty, the  corporation  not,  in  fact,  getting  the 
benefit  of  the  price  in  good  faith,  will  be  re- 
garded as  a  sham  and  not  a  valid  payment, 
as  against  the  creditors  of  the  corporation, 
however  it  may  be  regarded  as  between  the 
corporation  and  the  subscribers."  Orawford 
V.  mhrer,  59  Md.  604 :  Camden  v.  Sttmrt,  144 
U.  8.  105,  36  L.  ed.  863 ;  Lloyd  v.  Pf-eston, 
146  U.  S.  630,  36  L.  ed.  1111 ;  Richardson  v. 
Oreen,  133  U.  S.  30,  38  L.  ed.  516 ;  Hatch 
V.  Dana,  101  U.  8.  205,  25  L.  ed.  885. 

As  against  a  creditor  of  the  Maryland  Ice 
Company,  this  acquisition  of  alleged  full- 
paid,  nonassessable  stock  without  the  pay- 
ment of  a  single  cent  would  be  grossly  fraud- 
ulent; and  to  permit  holders  of  such  stock, 
who,  as  promoters  of  the  company  occupied 
the  position  of  agents  in  procuring  for  the 
projected  company  the  property  upon  which 
Its  mortgages  were  afterwards  fastened,  to 
claim  and  recover  in  the  capacity  (>f  first 
mortgage  bondholding  creditors  of  that  com- 
pany, from  that  company,  an  amount  equal 
to  the  sum  due  by  them  to  the  same  company, 
and  due  in  their  capacity  of  stockholders  for 
stock  actually  issued,  but  not  paid  for,  with- 
out reauiring  them  first  to  pay  what  they 
themselves  owe,  would  be  a  flagrant  injustice 
to  the  vendors  of  the  mortgagSj  property,  if 
the  lien  of  the  latter  for  unpaid  purchase 
money  were  thereby  put  in  jeopardy.  It  is 
true,  as  a  general  principle,  that  to  render  a 
stockholder  individually  liable  to  the  extent 
of  his  unpaid  subscription  at  the  suit  of  a 
creditor  of  the  corporation  upon  a  debt  due 
by  the  corporation  to  the  creditor,  the  stock- 
holder must  have  been  such  at  the  time  the 
debt  was  contracted.  Weber  v.  Fickey,  47 
Md.  196,  52  Md.  500 ;  nandky  v.  Stutz,  139 
U.  8.  417,  35  L.  ed.  227 ;  F^st  JSat.  Bank  of 
Deadwoody.  Gustin  Minerva  Consol,  Min,  Co. 
42  Minn.  827, 6  L.  R.  A.  676  Mahn's  App.  (Pa. ) 
5  Cent.  Rep.  187 ;  Morawetz,  Priv.  Corp.  ^^ 
832,  838.  But  we  are  not  confronted  with  that 
question,  because  no  decree  is  asked  against 
the  stockholders  to  require  them  to  pay  the 
second  mortgage  bonds,  but  merely  a  decree 
directing  the  receiver  to  collect  the  unpaid 
subscriptions,  to  be  applied  by  the  Maryland 
Ice* Company,  when  collected,  to  the  extin- 
guishment of  the  first  mortgage  bonds.  Nor. 
for  the  same  reason,  does  the  provision  in  the 
second  mortgage  bonds  to  the  effect  that  no* 
liability  on  that  bond  shall  ever  be  enforced 
against  the  individual  estate  of  any  stock- 
holder of  the  Maryland  Ice  Company  inter- 
ftose  any  difficulty  as  the  case  now  stands, 
f  suits  should  be  brought  hereafter  by  the- 
receiver  or  by  creditors  to  enforce  payment 
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for  these  unpaid  shares,  the  law  of  the  cor- 
poration's domicil  would  govern  and  control. 
First  Nat.  Bank  of  Deadwood  v.  Oustin  Mi- 
nerva Consol.  Min,  Co,  supra.  But  this  branch 
of  the  subject  is  not  before  us  now,  and  need 
not  be  discussed,  because  this  feature  of  the 
relief  sought  by  the  cross-bill  is  obviously 
foreign  to  the  object  of  the  original  bill,  and 
such  relief  could  not  properly  be  granted  in 
the  pending  proceeding,  though  the  improv- 
ident ioinder  of  this  particular  subject  will 
not  affect  the  jurisdiction  of  the  court  to  de- 
cree relief  as  to  the  subjects  which  are  prop- 
erly included  in  the  cross-bill.  Oode,  art. 
16.  ^  161.  The  fact  of  the  indebtedness  to 
the  Maryland  Ice  Company  by  its  first  mort- 
gage bondholders  in  their  capacity  as  its 
stockholders,  while  furnishing  no  ground  in 
this  proceeding  for  a  decree  directing  the 
receiver  to  collect  the  amounts  not  paid  on 
the  stock,  is  a  circumstance  which  reflects 
strongly  in  a  court  of  equity  on  the  good 
faith  of  these  same  bondholders  in  pressing 
for  a  sale  of  the  mortgaged  property  while 
they  arc  largely  indebted  to  the  company ; 
and  it  is  a  circumstance  which  exhibits  them 
in  the  light  of  attempting  to  shut  out  the 
second  mortgage  altogether  at  the  very  time 
when,  being  thus  indebted,  they  are  seeking 
equitable  relief  in  their  own  behalf,  though 
refusing  to  do  equity  themselves.  These  first 
mortgage  bondholders  are  the  real  plaintiffs 
to  the  original  bill.  They  were  in  fact  the 
real  purchasers  of  the  property  bought  from 
the  Hoopers.  They  were  the  promoters  of  the 
Maryland  Company,  and,  though  they  did 
not  get  possession  of  the  certificates  of  stock 
until  April  7,  1890,  yet.  under  the  contract 
of  March  4  between  Hammond  and  the  Lon- 
don Corporation,  and  under  the  antecedent 
arrangements  between  the  same  parties  and 
the  other  promoters  of  the  scheme,  they  were 
from  the  beginning  to  become  owners  of  the 
stock  without  giving  an  equivalent  there- 
for. As  the  real  purchasers  of  the  property, 
they  owe  to  the  vendors  the  balance  of  the  pur- 
chase money  which  they  contracted  to  pay. 
Through  the  Maryland  Company,  which 
they  organized  and  own,  they  have  become 
holders  of  $250,000  of  its  bonds  that  are  on 
their  face  a  first  lien  upon  the  property  which 
they  bought ;  and  they  now  seek,  as  though 
they  were  total  strangers  to  the  original 
transaction,  and  were  only  connected  with 
the  Maryland  Company  as  bona  fide  holders 
of  its  bonds,  to  sell  for  their  own  benefit  the 
mortgaged  property,  to  the  obvious  prejudice 
of  the  subsequent  lien  held  by  the  vendors 
and  created  by  these  same  projectors,  though 
as  stockholders  they  owe  the  company  quite 
as  much  as  they  now  endeavor  in  the  capacity 
of  bondholders  to  recover  from  it.  If,  while 
they  are  largely  indebted  to  the  company  for 
the  stock  thiis  acquired  by  them  without  any' 
consideration  paid  or  promised,  they  be  per- 
mitted, as  holders  of  the  first  mortgage  bonds, 
to  sell  the  property,  and  thereby  strike 
down  the  second  lien,  which  they  themselves 
•created,  and  which  is  held  by  persons  from 
whom  they  bought  the  property,  which  was 
bought  under  stipulations  they  have  not 
complied  with,  as  will  be  pointed  out  fur- 
ther on,  the  device  to  which,  in  the  very 
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inception  of  the  undertaking,  they  deliber- 
ately resorted  "  to^^evade  the  Taw  and"accom- 
plisih  that  which  is  forbidden"  {Memphis  &  L. 
R,  R.  Co.  V.  Dow,  120  U.  S.  287,  80  L.  ed. 
595),  will  succeed  under  the  very  eyes,  and 
still  worse,  by  the  potent  aid,  of  a  court  of 
equity.  The  Hoopers,  while  not  seeking  by 
their  answer  or  by  their  cross-bill  to  recover 
a  decree  against  the  stockholders  for  the  pay- 
ment of  the  second  mortgage  bonds  out  of 
the  amounts  due  on  the  stock,  resist  the  claim 
of  the  holders  of  the  first  mortgage  bonds  to 
have  the  property  sold  so  long  as  the  latter 
owe  the  Maryland  Company  the  par  value  of 
this  unpaid  stock.  In  a  word,  they  invoke 
the  familiar  and  salutary  doctrine  that  he 
who  seeks  equity  must  do  equity.  This  doc- 
trine in  its  brcMulest  sense  may  be  regarded 
as  the  foundation  of  all  equity,  and  as  the 
source  of  every  rule  of  equity  jurisprudence ; 
since  it  is  undeniable  that  courts  of  equity 
do  not  recognize  and  protect  the  equitable 
rights  of  litigant  parties,  unless  such  rights 
are,  in  pursuance  of  the  settled  juridical 
notions  of  morality,  based  upon  conscience 
and  good  faith.  ^  Whatever  be  the  nature  of 
the  controversy  between  two  definite  parties, 
and  whatever  be  the  nature  of  the  remedy 
demanded,  the  court  will  not  confer  its 
equitable  relief  upon  the  party  seeking  its 
interposition  and  aid,  unless  he  has  acknowl- 
edged and  conceded,  or  will  admit  and  pro- 
vide for,  all  the  equitable  rights,  claims, 
and  demands  justly  belonging  to  the  adver- 
sary party,  and  growing  out  of  or  necessarily 
involved'in  the  subject-matter  of  the  contro- 
versy."   1  Pom.  Eq.  Jur.  §  385. 

The  guaranty  given  by  Poor  and  Greenough 
is  in  these  words : 

"New  York,  March  81st,  1890.  Messrs. 
Wm.  J.  Hooper «/a^ — Gentlemen:  Referring 
to  a  contract  between  yourselves  and  Ormond 
Hammond,  Jr.,  dated  February  28th,  1890. 
wherein  it  is  stipulated  that  we  shall  arrange 
a  guaranty  that  the  proposed  Maryland  Ice 
Company  shall  erect  additional  machinery 
for  manufacturing  ice  to  the  extent  of  one 
hundred  and  fifty  tons  per  day,  to  be  placed 
at  once  upon  the  property  herein  described, 
we  now  try  to  state  that  the  Arctic  Ice  Ma- 
chine Manufacturing  Company  has  entered 
into  a  contract  for  the  furnishing  of  ice  ma- 
chines in  accordance  with  the  stipulation, 
and  E.  J.  Cood  Co.  have  entered  into  a  con- 
tract to  supply  boilers,  etc.,  completing  the 
manufacturing  outfit;  which  contacts,  to- 
gether with  the  improvements  now  being 
made,  will  aggregate  a  cost  in  excess  of 
$130,000.  These  contracts,  we  are  assured, 
are  from  thoroughly  responsible  people,  and 
supply  the  guaranty  which  you  desire.  We 
remain,  gentlemen,  very  truly,  yours,  Poor 
and  Greenough. 

"P.  8.  New  York,  April  5th,  1890.  The 
Maryland  Ice  Company  has  deposited  with 
us  the  funds  called  for  by  the  with  in -de- 
scribed contract,  and  we  hereby  agree  that 
they  bhall  be  applied  in  accordance  there- 
with.    Poor  &  Greenough." 

This  execution  of  this  guaranty  was  a  con- 
dition, and  a  material  condition,  upon  which 
the  Hoopers  were  induced  to  allow  the  lien 
of  the  first  mortgage  to  take  precedence  over 
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their  vendors, '  or,  more  properly  speaking, 
their  grantors',  lien  for  the  deferred  purchase 
money.  This  is  placed  beyond  doubt  by  the 
statement  contained  in  their  report  of  sales 
to  the  orphans'  court  of  Baltimore  city,  and 
by  the  recital  in  their  deed  to  the  Maryland 
Ice  Company,  and  by  all  the  circumstances 
surrounding  the  whole  transaction.  By  the 
explicit  terms  of  the  guaranty  and  by  the 
recital  in  the  deed,  the  grantors,  the  Hoopers, 
were  entitled  to  have  the  additional  security 
contemplated  by  both  the  guaranty  and  the 
deed.  It  was  upon  the  faith  of  the  assurance 
given  by  Poor  and  Greenough  in  the  guaranty 
of  April  5,  that  they  then  had  in  their 
hands  sufficient  funds  of  the  Maryland  Ice 
Company  to  pay  for  the  betterments  and  ad- 
ditional machinery,  that  the  Hoopers  let  in 
the  lien  of  the  first  mortgage  in  favor,  as  it 
now  turns  out,  of  the  very  parties  who  pur- 
chased, and  now,  under  the  name  of  the  Mary- 
land Ice  Company,  still  hold,  the  property. 
If.  as  we  have  heretofore  held, — and  there  is 
nothing  in  the  present  record  to  induce  a 
change  or  modification  of  our  former  opin- 
ion,—the  London  Corporation  was  one  of  the 
promoters  of  the  Maryland  Company,  and 
was  therefore  a  party  to  all  that  was  done  in 
the  organization  of  that  concern,  and  in  the 
acquisition  for  it  of  the  property  purchased 
from  the  Hoopers,  then  the  London  Corpora- 
tion was  not  only  aware  of  the  guaranty 
given  by  Poor  and  Greenouj^h,  but  is  bound 
bv  it,  and  is  affected  equally  as  they  are 
with  all  the  consequences  resulting  from  a 
deception  practiced  upon  the  vendors  by 
means  of  any  false  statements  contained  in 
that  guaranty.  If  the  holders  of  the  first 
mortgage  bonds  secured  for  themselves,  under 
and  by  the  first  mortgage,  a  priority  over  the 
lien,  representing  the  unpaid  purchase  money 
due  to  the  vendors,  and  secured  that  priority 
by  inducing  the  vendors  to  let  in  the  first 
mortgage  lien  because  of  the  assurance  given 
by  Poor  and  Greenough  for  and  in  behalf  of 
all  the  projectors  that  they.  Poor  and  Green- 
ough, had  in  hand  sufficient  funds  of  the 
Maryland  Ice  Company  with  which  to  pay 
for  the  stipulated  betterments,  when  in  point 
of  fact  that  assurance  was  utterly  untrue,  and 
they  did  not  have  those  funds  in  hand  at  all. 
it  surely  cannot  be  that  a  court  of  equity 
will,  at  the  instance  of  the  holders  of  a  first 
lien  procured  by  themselves  in  that  way,  al- 
low the  mortgaged  property  to  be  sold  to  the 
detriment  of  the  vendors  who  have  been  thus 
deliberately  imposed  on  and  deceived.  A 
first  lien  obtained  over  the  vendors'  or  grant- 
ors' lien  by  means  of  a  false  representation 
of  such  a  material  inducement  leading  the 
vendors  to  postpone  the  priority  of  their  pur- 
chase-money lien  is  nothing  less  than  flagi- 
tious fraud,  which,  upon  its  being  unmasked 
and  exposed,  no  court  will  countenance  or 
suffer  to  prevail.  The  equity  acquired  by  a 
party  who  has  been  misled  is  superior  to  the 
interest  in  the  same  subject-matter  of  the  one 
who  willfully  procured  or  suffered  him  to  be 
thus  misled.  '  2  Pom.  Eq.  Jur.  §  686.  The 
priority  resulting  from  order  of  time  merely, 
or  that  resulting  from  the  superior  nature  of 
the  equity  itself,  or  that  belonging  to  a  legal 
title,  may  be  postponed  or  deleated  in  vari- 
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ous  manners  and  by  various  incidents,  among 
which  the  most  important  are  notice  given  to- 
or  fraud  or  negligence  of  the  holder  of  the 
interest  which  would  otherwise  have  been 
preferred.     Id.  §5^  716,  726,  781. 

Was  the  guaranty  untruthful?  It  is  clear 
beyond  controversy  that  when  Poor  and 
Greenough  gave  the  guaranty  in  the  post- 
script of  April  5  they  did  not  have,  and 
had  not  had,  in  their  hands,  and  never  did 
have  afterwards,  and  they  certainly  never  did 
apply,  the  funds  which  they  declared  they 
then  had  and  that  they  would  thereafter  ap- 
ply in  payment  for  the  machinery  mentioned 
in  the  contracts  to  which  the  guaranty  made 
reference.  It  was  not  until  that  declaration 
contained  in  the  postscript  heretofore  quoted 
had  been  actually  reduced  to  writing  and  had 
been  signed  that  the  Hoopers  allowed  the 
Maryland  Company,  which  is  merely  another 
name  for  the  bondholders,  to  have  the  prop- 
erty. It  is  perfectly  clear  that  a  large  part 
of  the  money  borrowed  from  the  London  Cor- 
poration on  receiver's  certificates  was  used  to 
Pay  in  part  for  this  very  machinery  which 
•oorand  Greenough  declared  in  the  guaranty 
they  then  held  sufficient  of  the  Maryland 
Company's  money  to  pay  for.  It  is  further 
disclosed  by  the  record  that  the  $50,000  which 
the  London  Corporation  claims  as  a  prior  lien 
over  the  second  mortgage  bonds  by  virtue  of 
the  Arctic  Company's  decree  that  was  as- 
signed to  the  London  Corporation  as  hereto- 
fore stated,  constitute  nearly  one  half  of  the 
total  contract  price  agreed  to  be  paid  to  the^ 
Arctic  Company  for  the  three  ice-manufac- 
turing machines,  which  are  the  identical  ma- 
chines that  Poor  and  Greenough  unequivo- 
cally declared  in  the  guaranty  of  April  5» 
they  had  at  that  time  in  their  hands  the 
money  of  the  Maryland  Company  to  pay  for. 
We  have  not  overlooked  that  part  of  Green - 
ough's  testimony  where  he  undertakes  to 
explain  away  the  evident  meaning  of  the 
guaranty  by  saying  it  was  perfectly  well,  un- 
derstood by  the  Hoopers  and  himself  that  the 
guaranty  only  had  reference  to  the  cash  pay- 
ments to  be  made  for  the  machinery,  and  did 
not  include  the  deferred  payments.  But  this 
will  not  stand  the  test  of  investigation  for 
the  plain  reason  that  the  cash  payment  to  the 
Arctic  Company  had  been  made  on  April  3, 
two  days  prior  to  the  date  of  the  postscript, 
as  shown  by  a  statement  of  expenditures 
furnished  by  Greenough  himself ;  and  accord- 
ing to  Sturgis'  diary  the  payment  had  been 
made  on  March  15.  Whichever  statement 
as  to  the  time  of  making  the  payment  be  ac- 
cepted, the  cash  payment  to  the  Arctic  Com- 
pany had  been  made  before  the  guaranty  was 
given,  and  therefore,  obviously,  the  declara- 
tion that  Poor  and  Greenough  had  in  their 
hands  or  on  deposit  with  themselves  the  funds 
cal  led  for  by  the  contracts,  meant,  and  could 
only  have  meant,  all  the  funds  agreed  to  be- 
paid  for  the  machinery.  If  the  testimony  of 
Sturgis,  as  contained  in  the  first  record  that 
came  before  us,  be  true,  the  Maryland  Com- 
pany never  did  have  at  any  time  any  funds 
on  deposit  with  Poor  and  Greenough,  and 
consequently  the  statement  in  the  postscript 
of  April  5'  was  absolutely  false.  So  far. 
then,  from  the  guaranty  being  true,  much  of 
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the  money  claimed  by  the  London  Corpora- 
tion under  the  receiver's  certificates,  and  all 
of  the  money  claimed  by  it  under  the  Arctic 
Company's  decree,  are  sums  which  ou^ht  to 
have  been  paid  absolutely  and  uncondition- 
ally according  to  the  guaranty,  to  strengthen 
the  lien  of  the  second  mortgage.  They  were 
not  mere  loans,  which  should  take  precedence 
over  that  lien.  The  attempt  to  collect  them  i 
in  advance  of  the  second  mortgage  is  a  direct, 
continuing  brekch  of  the  guaranty. 

Now,  the  vendor's  lien  exists  for  unpaid 
purchase  money  even  though  a  deed  has  been 
executed  and  possession  of  the  property  has 
been  delivered.  Sehwarz  v.  Stein,  29  Md.  112. 
Perhaps  it  would  be  more  technically  ac- 
curate to  call  the  lien  a  grantor's  lien  after 
the  deed  has  been  delivered.  3  Pom.  Eq. 
Jur.  §  1249,  note.  The  vendor's  or  grant- 
or's lien  is  not  waived  by  a  recital  in  the 
deed  that  the  consideration  has  been  paid 
{Thompson  v.  Corrie,  57  Md.  200;  2  Story. 
Eq.  Jur.  ^  1225)  ;  and  it  prevails  against  the 
grantee  and  his  heirs  and  other  privies  in 
estate,  and  against  those  claiming  as  volun- 
teers, or  even  as  subsenuent  purchasers  for 
value,  if  they  have  notice  that  the  purchase 
money,  or  any  part  thereof,  remains  unpaid 
{Schwarz  v.  Stein,  mpra) .  The  London  Cor- 
poration and  Poor  and  Greenough  and  their 
associates  created  a  lien  in  their  own  favor, — 
the  first  mortgage  lien.  They  created  it  on 
a  condition  insisted  on  by  the  grantors,  and 
inserted  in  a  guaranty  and  in  the  deed,  for 
the  grantors'  benefit.  *  They,  the  parties  giv- 
ing  the  guaranty  and  accepting  the  deed, 
have  violated  that  condition,  and  in  spite  of 
this  they  now  ask  a  court  of  equity  to  enforce 
their  lien,  thus  procured,  and  to  enforce  it 
over  and  in  preference  to  a  grantor's  lien, 
which  was  only  waived  or  postponed  in  favor 
of  the  first  mortgage  upon  a  condition  which 
the  holders  of  the  first  mortgage  bonds  made 
and  have  flagrantly  disregarded.  No  author- 
ity has  been  cited  in  support  of  such  a  de- 
mand as  this,  and  we  apprehend  none  can  be 
found  under  any  system  of  jurisprudence 
where  the  most  elementary  precepts  of  ethics 
pervade  the  administration  of  justice.  "If 
the  facta  reiled  on  show  deception, — as  where 
misrepresentations  were  intentionally  made 
for  the  purpose  of  deceiving  the  defendant, 
and  he  relied  upon  and  was  deceived  by  the 
same,  and  thereby  was  induced  to  enter  into 
a  contract  which,  but  for  the  fact  of  such  de- 
ception, he  would  not  have  done, — a  court  of 
equity  will  relieve  against  the  contract,  and 
refuse  to  enforce  the  same,  whether  it  be  ac- 
companied by  damage  or  not."  2  Warvelle, 
Vendors,  752.  And  this  is  so  upon  the  the- 
ory that  a  court  of  equity  will  not  make  it- 
self an  instrument  to  carry  out  fraud. 

It  is,  therefore,  we  think,  obvious  that 
these  first  mortgage  bondholders,  who  ac- 
quired a  prior  lien  over  the  grantor's  lien 
by  means  of  the  false  representations  made 
by  Poor  and  Greenough  in  behalf  and  with 
the  knowledge  of  all  the  parties  who  were  in- 
tended to  take  and  did  take  the  entire  issue 
of  those  bonds,  should  not  be  allowed  to 
profit  by  the  fraud  of  which  they  were  guilty  ; 
and  that  in  the  distribution  of  the  funds 
which  may  arise  and  be  realized  on  a  sale  of 
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the  mortgaged  property  these  first  mortgage 
bonds  must  be  subordinated  to  $100, 000  of  the 
second;  that  is  to  say,  that  $100,000  of  the 
second  mortgage  bonds  must  be  first  paid  in 
full  with  their  accrued  interest  and  interest 
on  overdue  interest  coupons  before  the  first 
mortgage  bondholders  shall  be  permitted  to 
receive  any  part  of  the  proceeds  of  sale.  It 
is  no  answer  to  say  that  some  time  after  the 
1st  day  of  July,  1890,  the  guaranty  was  com- 
plied with  to  the  extent  of  there  being  on  tne 
premises  ice-manufacturing  machines  which 
produced  daily  the  quantity  of  ice  specified 
in  the  contract  with  the  Hoopers.  The  other 
features  of  the  guaranty  have  never  been  ob- 
served. The  Hoopers  were  entitled  to  rely 
on  the  guaranty  as  it  was  written,  and,  hav- 
ing waived  their  lien,  or  deferred  it  only  be- 
cause the  guaranty  was  given,  if  the  material 
statements  in  that  guaranty  are  false,  and 
were  false  when  made,  and  have  not  been 
complied  with,  the  deceived  and  defrauded 
vendors  are  not  bound  hy  their  waiver,  and 
may  assert  their  lien  against  the  land  in  the 
hands  of  those  who  were  parties  to  the  whole 
transaction,  and  fully  cognizant  of  all  its  de- 
tails. You  cannot  hold  them  to  their  waiver 
of  their  lien  except  upon  the  terms  on  which 
they  agreed  to  waive  it,  and  you  cannot  mako 
some  other  and  different  terms,  and  then  say 
to  the  vendors  that  these  are  as  beneficial  as 
those  actually  agreed  to.  The  vendors  are 
not  obliged  to  accept  other  conditions,  and, 
as  those  upon  which  their  waiver  was  founded 
have  been  broken,  they  may  reassert  their 
lien  in  preference  to  the  lien  of  the  first  mort- 
gage, which  will  accordingly  be  displaced. 
Slide  db  Spur  Gold  Mines  v.  Seymour,  158  U. 
S.  509.  88  L.  ed.  802 ;  McDole  v.  Purdy,  23 
Iowa,  277 ;  Dayton,  X,  d  B.  R,  Co.  v.  I^ewton, 
20  Ohio  St.  401. 

We  attach  no  importance  to  the  fact  that 
the  bonds  held  by  the  Hoopers  are  declared 
on  their  face  to  be  subject  to  the  prior  Hen 
of  the  first  mortgage,  because  that  is  precisely 
the  relation  they  would  have  held  but  for  the 
fraud  and  deception  to  which  we  have  ad- 
verted. Nor  do  we  consider  the  action  of 
the  commissioners  appointed  to  make  parti- 
tion of  the  estate  of  William  Hooper,  de- 
ceased, in  aflarming  no  value  to  these  bonds, 
as  at  all  bearing  on  the  questions  before  us. 
It  is  perfectly  clear  that  the  London  Corpora- 
tion cannot  assert  as  against  the  Hoopers  the 
lien  of  the  Arctic  Company's  decree.  That 
decree  was  obtained,  as  we  have  said,  against 
the  Maryland  Company  for  the  balance  of  the 
money  due  for  the  very  machines  which, 
under  the  contract  made  by  Hammond,  ou 
February  28,  1890,  in  behalf  of  the  London 
Corporation  and  Poor  and  Greenough,  with 
the  Hoopers,  were  to  be  placed  upon  the  prop- 
erty by  the  1st  day  of  July.  When  ultimately 
placea  there,  the" Arctic  Company  obtained  a 
decree  for  the  balance  of  the  purchase  money 
due  for  them,  and  the  London  Corporation, 
one  of  the  original  projectors,  and  in  fact 
one  of  the  actual  purchasers  of  these  very 
machines,  advanced  $50,000  of  the  amount 
decreed  to  be  paid,  and  took  an  assignment 
of  the  decree.  When  the  London  Corporatiott 
paid  this  sum  of  $50,000  to  the  Arctic  Com- 
pany, it  did  merely  what,  as  the  real  pur- 


272 


Maryland  Court  op  Appeals. 


JUKB, 


chaser  of  the  machines,  it  was  legally  bound 
to  do, — it  simply  paid  its  own  debt ;  and  it 
cannot,  by  taking  an  assignment  of,  instead 
of  a  receipt  for,  that  debt,  convert  itself  from 
a  debtor  of  the  Arctic  Company  into  a  cred- 
itor of  the  Maryland  Company  as  against  the 
second  mortgage  bondholders,  whatever  may 
be  its  rights,  under  the  assignment,  as  be- 
tween itself  and  the  Maryland  Company. 

With  reference  to  the  receiver's  certificates 
we  have  no  difficulty.  When  the  property 
of  private  corporations  or  of  individuals  has 
been  placed  in  the  hands  of  a  receiver,  all 
expenses  for  safe-keeping  and  preservation 
are  properly  payable  out"of  the  income,  if 
there  be  any ;  or,  if  there  be  none,  then  out 
of  the  proceeds  of  the  corpus  of  the  estate 
when  sold.  But  this  necessary  power  by  no 
means  includes  authority  in  such  instances 
to  allow  the  creation  of  liens  through  the 
medium  of  receiver's  certificates,  which  will 
take  priority  over  existiilg  antecedent  liens. 
"Extensive  as  are  the  powers  of  courts  of 
■equity,  they  do  not  authorize  a  chancellor  to 
thus  Impair  the  force  of  solemn  obligations 
4ind  destroy  vested  rights.  Instead  of  dis- 
placing mortgages  an^  other  liens  upon  the 
property  of  private  corporations  and  natural 
persons,  it  is  the  duty^  of  courts  to  uphold 
and  enforce  them  against  all  subsequent  in- 
cumbrances." Farmers  Loan  cfc  T.  Co.  v. 
Grape  Greek  Goal  Co.  50  Fed.  Rep.  481,  16  L. 
R.  A.  603.     II  is  only  against  railroad  mort- 

fages  that  the  Supreme  Court  of  the  United 
tales  has  sustained  orders  giving  priority  to 
receiver's  certificates,  and  then  only  on  prin- 
ciples having  no  application  to  a  mortgage 
•executed  by  a  private  corporation  owing  no 
duty  to  the  ouolic.  In  Wood  v.  Guarantee 
Trust  d  Safe  Deposit  Co.,  128  U.  S.  421,  82 
L.  ed.  473,  the  Supreme  Court  said  :  "The 
doctrine  of  Fosdick  v.  8c?iaZl,  99  U.  S.  235, 
25  L.  ed.  389,  has  never  yet  been  applied  in 
any  case  except  that  of  a  railroad.  The  case 
lays  great  emphasis  on  the  consideration  that 
a  railroad  is  a  peculiar  property,  of  a  public 
nature,  and  discharging  a  great  public  work. 
There  is  a  broad  distinction  between  such  a 
case  and  that  of  a  purely  private  concern. 
We  do  not  undertake  to  decide  the  question 
here,  but  only  point  it  out.**  And  in  Knee- 
land  V.  American  Loan  <fe  T.  Co.,  136  U.  S. 
89,  84  L.  ed.  379,  the  same  tribunal,  in  speak- 
ing of  the  power  of  a  court  of  equity  to  dis- 
place the  lien  of  a  railroad  mortgage,  said : 
**  Upon  these  facts  we  remark,  first  that  the 
appointment  of  a  receiver  vests  in  the  court 
no  absolute  control  over  the  property,  and  no 
general  authority  to  displace  vested  contract 
liens."  Because,  in  a  few  specified  and  lim- 
ited cases  this  court  has  declared  that  un- 
secured claims  were  entitled  to  priority  over 
mortgage  debts,  an  idea  seems  to  have  ob- 
tained that  a  court  appointing  a  receiver 
acquires  power  to  give  such  preference  to 
any  general  and  unsecured  claims.  It  has 
been  assumed  that  a  court  appointing  a  re- 
ceiver could  rightfully  burden  the  mortgaged 
property  for  the  payment  of  any  unsecured 
indebtedness.  Indeed,  we  are  advised  that 
some  courts  have  made  the  appointment  of 
a  receiver  conditional  upon  the  payment 
•of  all  unsecured  indebtedness  in  preference 
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to  the  mortgage  liens  sought  to  be  enforced. 
Can  anything  be  conceived  which  more  thor- 
oughly destroys  the  sacredness  of  contract 
obligations?  One  holding  a  mortgage  debt 
upon  a  railroad  has  the  same  right  to  demand 
and  expect  of  the  court  respect  for  his  vested 
and  contracted  priority  as  the  holder  of  a 
mortgage  on  a  farm  or  lot.  So  when  a  court 
appoints  a  receiver  of  railroad  property,  it 
has  no  ri«:ht  to  make  that  receivership  con- 
ditional on  the  payment  of  other  than  those 
few  unsecured  claims  which,  by  the  rulings 
of  this  court,  have  been  declared  to  have  an 
equitable  priority.  No  one  is  bound  to  sell 
to  a  railroad  company,  or  to  work  for  it ;  and 
whoever  has  dealings  with  a  company  whose 
property  is  mortgaged  must  be  assumed  to 
have  dealt  with  it  on  the  faith  of  its  personal 
responsibility,  and  not  in  expectation  of  sub- 
sequently displacing  the  priority  of  the  mort- 
gage lien.  It  is  the  exception,  and  not  the 
rule,  that  such  priority  of  liens  can  be  dis- 
placed .  We  emphasize  this  fact  of  the  sacred- 
ness of  contract  liens  for  the  reason  that  there 
seems  to  be  growing  an  idea  that  the  chan- 
cellor, in  the  exercise  of  his  equitable 
powers,  has  unlimited  discretion  in  this  mat- 
ter of  the  displacement  of  vested  liens.  See 
also  Bound  v.  South  Carolina  R.  Co.  60  Fed. 
Rep.  812  ;  Fidelity  Ins.  Trust  d  Safe-Deposit 
Go.  V.  Roanoke  Iron  Go.  68  Fed.  Rep.  623. 
It  would  be  exceedingly  dangerous  to  con- 
cede to  a  court  of  equity  the  power  to 
displace,  in  favor  of  receiver's  certificates, 
subsisting  liens  on  the  property  of  private 
corporations  or  of  individuals.  No  mortgage 
lien  would  ever  be  secure  if  it  were  liable 
to  be  postponed  to  subsequent  obligations 
created  by  a  receiver.  If  the  power  exists  at 
all  apart  from  the  case  of  a  railroad  mort- 
gage, there  is  no  reason  for  denying  its  ap- 
plicability to  every  species  of  mortgage,  and 
a  mortgagee  might  suddenly  discover  that 
what  he  believed  to  be  an  ample  security 
has  been  utterly  destroyed  and  swept  away 
by  intervening  liens  created  subsequently  by 
an  order  of  the  court.  We  are  unable  to  give 
our  assent  to  such  a  doctrine. 

In  concluding  this  opinion  it  is  proper  to 
observe  that  the  $10,000  of  second  mortgage 
bonds,  which  formed  no  part  of  the  considera- 
tion of  the  purchase  from  the  Hoopers,  but 
which  related  to  another  and  distinct  transac- 
tion, while  subordinate  to  the  first  mortgage 
bonds,  because  not  representing  unpaid  pur- 
chase money,  are  entitled  to  priority  over 
the  Arctic  Company's  decree  in  the  hands  of 
the  London  Corporation,  and  to  priority  over 
the  receiver's  certificates. 

As  a  result  of  the  views  we  have  expressed, 
the  pro  forma  decree  dismissing  the  cross-bill 
will  be  reversed,  and  the  cause  will  be  re- 
manded, that  a  decree  may  be  passed  direct- 
ing a  sale  of  the  mortgaged  property,  and 
giving  to  the  appellants,  in  the  distribution 
of  the  funds  arising  from  the  sale,  a  priority 
over  the  first  mortgage  bonds  as  to  $100,000 
of  the  second  mortgage  bonds,  with  the  over- 
due interest  thereon  and  interest  on  that  over- 
due interest  down  to  the  day  of  sale ;  and 
likewise  giving  to  the  appellants,  as  to  said 
$100,000  of  second  mortgage  bonds,  with  ac- 
crued interest  and  interest  on  overdue  interest 
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A  priority  over  the  receiver's  certificates 
ana  over  the  Arctic  Company's  decree  in  the 
hands  of  the  London .  Company,  or  any  one 
claiming  under  it;  and  further  giving  a 
priority  as  to  the  remaining  $10,000  of  second 
mortgage  bonds  over  the  receiver's  certificates 
and  the  said  Arctic  Company's  decree. 

Pro  forma  decree  reversed,  with  costs  above 
and  below,  and  cause  remanded  that  a  decree 
may  be  passed  in  conformity  to  this  opinion. 


Earl  P.  MASON  et  cU.,  Appts., 

V. 

UNION  MILLS  PAPER   MFG.  CO.,  and 
BALTIMORE  &  OHIO  R.  CO.,  Garnishee. 


(. 


-Md ...) 


1»  A  nonreaideiit  of  the  State  whose  ob- 
ligation is  songfht  to  be  enforced  by 
another  nonresident  throug^h  garnish- 
ment of  funds  in  the  bands  of  a  resident  is 
witbin  the  provisions  of  a  statute  that  any  per- 
son liable  to  an  action  who  is  absent  from  the 
state  wh^n  It  accrues  shall  bave  no  benefit  of  the 
statute  of  limitations  while  the  absence  con- 
tinues. 

:2.  A  foreign  contract  between  nonresi- 
dents may  constitute  a  cause  of  action 
within  the  meaning  of  a  statute  providing;  that  If 
any  person  liable  to  an  action  shall  be  absent 
from  the  state  when  it  accrues  he  shall  have  no 
b^eflt  of  the  statute  of  limitations  while  such 
absence  continues. 

(June  19, 1896.) 

APPEAL  by  plaintiffs  from  a  judgment  of 
the  Superior  Court  of  Baltimore  City  in 
favor  of  defendant  in  a  garnishment  proceed- 
ing brought  to  reach  its  property  in  the  hands 
of  the  Baltimore  <&  Ohio  Railroad  Company. 
Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  William  Reynolds,  for  appellants: 

A  court  is  not  warranted  in  arbitrarily  inter- 
polating into  this  section  a  proviso  that  it  has 
no  application  to  cases  where  both  the  parties 
are  nonresidents,  and  the  contract  sued  upon 
is  not  one  to  be  performed  in  this  state. 

Dugan  v.  Oittings,  3  Gill,  164,  43  Am.  Dec. 
806:  Hartley  v.  Crawford,  12  Neb.  471;  Kempe 
V.  Bader,  86  Tenn.  189;  Power  v.  Hatliaway, 
43  Barb.  214. 

The  decisions  of  this  court  are  clearly  incon- 
sistent with  the  allowance  of  the  construction 
contended  for  b}'  the  appellees. 

Fairfax  Forrest  Min.  <Sb  Mfg,  Go,  v.  Cham- 
bers, 75  Md.  604;  Hysingtr  y/Baltzell,  3  Gill  & 
J.  158;  Campbell  v.  Mon-is,  3  Harr.  &  McH. 
654. 

The  right  to  interpose  the  defense  of  limita- 
tioDS  to  a  claim  just  upon  its  face  is  neither  a 


Note.— An  unusual  question  under  the  statute 
of  limitations,  which  is  at  the  same  time  one  of 
freneral  interest*  Is  decided  in  the  present  case. 
Under  the  rules  of  this  decision  a  defendant  would 
bave  no  protection  by  the  statute  of  limitations  ex- 
-oept  in  the  state  of  his  residence. 

As  to  what  constitutes  ''residence  out   of  the 
state^*  witbin  the  meaning  of  such  statutes,  see 
TioU  to  Kerwin  v.  Sabin  (Minn.)  17  L.  R.  A.  225. 
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natural,  nor  a'moral.  nor  even  a  common-law, 
right,  but  is  purely  a  privilege  granted  by  stat- 
ute; one  which  is  not  favorably  regarded  by 
the  courts;  which  is  never  extended  by  impli- 
cation, but  is  always  strictly  construed. 

Poe,  PI.  S  618;  Wall  v.  Wall,  2  Harr.  &  G. 
79;  Eschbach  v.  Pitts,  6  Md.  71;  Oemmell  v. 
Davis,  71  Md.  461. 

The  universal  construction  put  upon  these 
statutes  is  that  under  them  limitations  do  not 
begin  to  run  until  there  may  be  found  within 
the  jurisdiction  of  the  forum  whose  statute  is 
pleaded  a  person  capable  of  being  sued. 

Hysinger  v.  Baltzell,  3  Gill  &  J.  161;  State 
V.  Reigart,  1  Gill,  1,  39  Am.  Dec.  628;  Kirk- 
land  V.  Krebs,  84  Md.  97;  Wood,  Limitations. 
§S  224-248,  250.  and  cases  there  cited;  Olcott 
V.  Tioga  R.  Co  20  N.  Y.  210,  75  Am.  Dec.  398; 
iMrson  ?.  Aultman  d  T.  Co.  86  Wis.  281; 
Bulger  v.  Roche,  11  Pick.  86.  22  Am.  Dec.  859; 
Ooetz  V.  Vbelinger,  99  Mass.  504;  McCann  v. 
Randall,  147  Mass.  81;  Ruggles  v.  Keeltr,  8 
Johns.  263.  3  Am.  Dec.  482. 

Mesf^rs.  John  K.  Cowen*  E*  J.  D.  Cross* 
and  GeoFg^e  Dobbin  Penninutn,  for  ap- 
pellee: 

The  lex  fori  governs  as  to  the  statute  of  lim- 
itations to  be  followed. 

1  Wood,  Limitations,  2d  ed.  p.  29;  Angell, 
Limitations,  6th  ed.  ^  65. 

If  the  nonresident  creditor  elects  to  sue  in  a 
state  whose  statute  has  barred  his  claim,  he 
cannot  set  up  the  nonrfsidence  of  the  debtor 
as  a  defense  to  the  statute. 

Lingan  v.  Henderson,  1  Bland,  Ch.  272. 

If  the  theory  of  the  appellant  is  correct 
there  is  no  quieting  of  the  affairs  of  any  large 
wholesale  merchant  or  manufacturer  who  is 
extending  his  business  from  state  to  state. 

There  could  be  no  real  barring  of  a  debt  by 
limitations;  each  new  state  would  ^ve  a  new 
right  of  action  for  the  period  limited  by  its 
statute,  and  a  merchant  would  never  be  safe 
from  the  annoyance  of  defending  old  stale 
claims,  if  he  extended  his  business  into  other 
states. 

Of  course,  every  state  has  a  right  to  protect 
its  own  citizens,  and  if  a  nonresident  debtor 
owes  a  resident  creditor,  the  .state  can  protect 
its  resident  creditor  in  his  right  to  his  own 
tribuDal,  by  providing  that  tlie  nonresident 
debtor  must  so  come  within  the  state  that  suit 
could  be  brought  before  the  statute  will  begin 
to  run  in  favor  of  the  debtor. 

Uynnger  v.  BalUell,  3  Gill  &  J.  158. 

But  a  nonresident  creditor  who  elects  to 
bring  a  nonresident  debtor  into  the  courts  of 
any  particular  state,  in  order  to  recover  a  debt, 
cannot  claim  the  benefit  of  this  exception,  as 
to  the  statute  not  running  against  nonresident 
debtors,  because  the  reasons  for  its  existence 
do  n<»t  apply  to  him. 

It  is  the  duty  of  a  debtor  to  seek  his  creditor 
for  the  purpose  of  paying  his  debt. 

Jones  V.  Ricketis,  7  Md.  117. 

A  foreign  corporation  is  not  bound,  under 
our  statutes,  to  submit  itself  to  the  jurisdiction 
of  the  courts  of  this  state  in  a  suit  by  a  non- 
resident brought  ujwn  a  foreiern  contract. 

Fairfax  Forrest  Min.  &  Mfg.  Co.  v.  Cham- 
bers, 75  Md.  614. 

All  statutes  of  limitations  proceed  upon  the 
policy  comprised  in  the  maxim,  interest  rc- 
18 
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ipubliccp  ut  sit  finis  litium,  that  some  lapse  of 
time  must  be  prescribed,  in  order  lo  give  quiet 
to  bumau  affairs. 

Lingtm  v.  Henderson,  1  Bland,  Ch.  272. 

The  statute  of  limitations  has  justly  been 
denominated  *'a  statute  of  repose"  and'  is  one 
of  the  most  important  and  beneficial  legislative 
enactments  which  our  statute  book  contains. 
f^Oreen  v.  Johnson,  3  Gill  &  J.  394. 


Fowler,  J.,  delivered  the  opinion  of  the 
court : 

The  question  presented  by  this  appeal  re- 
lates to  the  construction  of  section  5  of  arti- 
cle 57  of  the  Code,  title  "Limitations  of  Ac- 
tions." Both  parties  are  nonresidents  of  this 
state,  the  defendant  being  a  Pennsylvania 
corporation,  and  the  plaintiffs  are  citizens 
of  and  doing  business  in  the  state  of  Khode 
Island,  under  the  name  of  Mason,  Chap  in  & 
Co.  The  plaintiffs  sued  out  of  the  superior 
court  of  Baltimore  city,  on  the  7th  of  Feb- 
ruary, 1894,  a  foreign  attachment  against  the 
defendant,  the  cause  of  action  being  a  breach 
of  contract  by  the  latter.  This  attachment 
was  laid  in  the  hands  of  the  Baltimore  & 
Ohio  Railroad  Company,  as  garnishee,  and 
the  defendant  corporation  voluntarily  ap- 
peared in  the  short- note  case,  and  filed  four 
pleas,  upon  three  of  which  issue  was  joined, 
and  to  the  fourth,  which  was  the  plea  of 
limitations,  the  plaintiffs  replied  "that  the 
said  defendant  was,  at  the  time  said  cause 
of  action  accrued  to  the  plaintiffs,  absent 
from  the  state  of  Maryland,  to  wit,  in  the  state 
of  Pennsylvania,  and  thereafter  was  and  con- 
tinued to  be,  and  remained,  absent  from  tiiis 
state,  up  to  within  three  years  before  bring- 
ing this  suit."  To  this  replication  the  de- 
fendant rejoined  that  "the  alleged  cause  of 
action  accrued  more  tiian  three  years  before 
the  institution  of  this  suit,  outside  of  the  state 
of  Maryland,  and  at  the  time  of  the  accruing 
of  said  cause  of  action  both  the  plaintiff  and 
defendant  were  nonresidents  of  the  state  of 
Maryland,  and  Iiave  never  ceased  to  be  nonres- 
idents, and  said  contract,  on  which  this  suit 
was  instituted,  was  not  made  in  this  state, 
nor  was  any  part  of  it  to  be  performed  in 
this  state."  The  plaintiffs  demurred  to  this 
rejoinder,  and  the  court  below  overruled  the 
demurrer  and  gave  judgment  therein  in  favor 
of  the  defendant.  From  this  judgment  the 
plaintiffs  have  appealed. 

The  precise  question  is  whether  section  5 
of  article  57  of  the  Code  applies  to  cases  where 
both  plaintiff  and  defendant  are  nonresidents, 
and  where  the  cause  of  action  accrued  out- 
side of  this  state,  and  the  contract  sued  on  is 
a  foreign  contract.  On  the  part  of  the  plain- 
tiffs it  is  contended  that  they  have  the  same 
rights  and  occupy  the  same  position  as  to 
the  right  to  rely  upon  tlie  provisions  of  our 
code  relative  to  limitations  of  actions  that  any 
resident  of  this  state  has.  and  that  if  a  citizen 
of  Maryland  could  not  be  successfully  met 
by  a  plea  of  the  statute  by  a  foreign  debtor 
who  is  a  resident  of  Pennsylvania,  no  more 
can  such  a  plea  be  so  set  up  against  tliem. 
On  the  other  hand,  the  defendant  contends 
that  the  provisions  of  section  5  of  article  57 
were  made  for  and  relate  alone  to  debtors 
who  are  citizens  of  Maryland,  and  that  a  non- 
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resident  creditor  who  elects  to  bring  a  nonres- 
ident debtor  into  the  courts  of  Maryland  in 
order  to  recover  on  a  foreign  contract  cannot 
avoid  a  plea  of  limitation's  by  pleading  the 
absence  out  of  the  state  of  such  nonresidenir 
in  the  terms  of  said  section  5. 

It  will  be  observed  that  the  validity  of 
the  replication  of  the  plaintiff  must  depend 
upon  the  construction  placed  on  section  5 
or  article  57.  That  section  provides  that 
"if  any  person  liable  to  any  action  shall  be 
absent  out  of  the  state  at  the  time  when  the 
cause  of  action  may  arise  or  accrue  against 
him,  he  shall  have  no  benefit  of  the  limita- 
tion herein  contained,  if  the  person  who  has 
the  cause  of  action  shall  commence  the  same 
after  the  presence  in  this  state  of  the  person 
liable  thereto  within  the  times  herein  lim- 
ited." This  language  is  certainly  broad 
enough  to  include  within  its  terms  the  de- 
fendant. It  could  not  be  much  broader  than 
it  seems  to  be  made  by  the  words  "any  per- 
son liable  to  any  action."  But,  comprehen- 
sive and  all  embracing  as  it  may  seem  to 
be.  yet  the  language  used  in  the  statute 
must  be  construed  and  taken  in  the  sense  in 
which  it  appears  to  be  used  by  the  legisla- 
ture. The  defendant  suggests  that  an  inves- 
tigation or  historical  stud}'  of  the  origin  and 
growth  of  the  statute  will  show  that  its  con- 
tention is  the  proper  one ;  but,  after  a  care- 
ful examination  of  the  old  statutes. —the 
original  Statute  of  21  Jac.  1.,  chap.  16.  and 


4  Anne,  chap.  16,  §  19,  as  well  asthese^ral 

'    ly  this  state,  all  of  wnich 

are  based  upon  and  in  many  respects  similar 


statutes  adopted  by  this  state,  all 


to  or  modifications  of  the  provisions  of  the 
old  English  statutes  just  referred  to. —we 
have  arrived  at  a  different  conclusion.  In 
the  Statute  of  James  there  was  a  provision 
in  favor  of  "any  person  or  persons  .  .  . 
beyond  the  seas,"  and  the  same  provision 
appeared  on  our  own  statute  until  1818,  when 
the  act  of  that  year  (chap.  216)  repealed  it. 
It  is  true  that  the  words  "any  person  .  .  . 
beyond  the  sea, "  both  in  the  Statute  of  James 
and  our  old  statute,  related  to  persons  who 
were  entitled  to  sue  ;  but  there  was  a  similar 
provisicm  in  regard  to  defendants  to  be  found 
in  4  Anne,  chap.  16,  ^  19,  by  which  it  is 
provided  that  the  statute  should  not  run  in 
their  favor  during  their  absence  from  the 
realm.  And  so  the  words  in  section  5  of 
article  57  of  the  Coile  relate  to  absent  debt- 
ors, and  the  whole  section  is  doubtless  a 
modification  of  section  19  of  the  Statute  of 
Anne.  If  these  words  or  similar  ones  have 
been  uniformly  held,  when  used  in  the  Ene- 
lish  statute  of  limitjitions,  from  which  ours 
is  derived,  to  include  both  residents  and  non- 
residents,— subjects  and  foreigners  alike, — 
then  a  like  construction  should  be  given  to 
them  or  similar  words  when  they  appear  in 
our  statute.  In  Angel  1  on  Limitations  (sec. 
21)  the  correct  rule  is  laid  down  for  constru- 
ing these  statutes.  He  says,  in  speaking  of 
the  Statute  of  Jac.  I.,  as  modified  by  that 
of  4  Anne:  "Where  any  difference  appears 
between  the  provisions  of  that  statute  in  re- 
spect  to  personal  actions  and  those  of  Ameri- 
can statutes  of  limitations,  it  will  be  seen  to 
be  more  in  words  than  in  substance,  the  end 
of  one  and  all  of  them  being  one  and  the  same. 
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.     .    .    And  the  mere  change  of  phraseology 
in  the  revision  of  the  statute  before  in  force 
will  not  work  an  alteration  in  the  law  pre- 
yiously  declared,  unless  it  undisputably  ap- 
pears that  such  was  the  intention  of  the  leg- 
islature."   See  authorities  cited  in  note.     In 
the  case  oiStritJiorst  v.  Graeme,  2  W.  Bl.  723, 
which  was  an  action  of  assumpsit,  the  de- 
fendant pleaded  nonassumpsit  and  limita- 
tions.    The  plaintiff,  who  was  a  foreigner, 
replied  that  he  had  been  beyond  seas,  etc., 
in  Germany,  and  so  remained,  etc.     Counsel 
ar/^ued  that  the  replication  was  bad  ;  because, 
if  the  law  stood  so,  foreigners  who  reside  al- 
ways out  of  England  would  have  the  same  or 
greater,  ad  vantage  than  natives,  and  that  the 
exception  in  the  statute  was  meant  for  Eng- 
lishmen who  occasionally  ero  beyond  seas. 
But   Wilmot,  Ld.    Ch.  J.,  said:   '"The  ex- 
ception in  the  statute  is  general,  and  there- 
fore there  must  be  judgment  for  plaintiff." 
This  case  is  also  reported   in  8   Wils.    145, 
and  the  opinion  of  the  chief  justice  is  there 
given  more  fully  to  the  same  effect.     Also, 
Le   Veux  v.  Berkeley,  5  Q.  B.  836,  which  was 
tried  before  Lord  Denman.     And  in  the  later 
case  of  Lafond  v.  Ruddock.  13  C.   B.  813,  it 
was  again  contended  that  the  proviso  of  sec- 
tion 7   of  Stat.  21  Jac.  L,  relating  to  cred- 
itors "beyond  the  seas"  could  not  apply  to 
foreigners  coming  to  England  for  the  first 
time.      Jervis,    Ch.    «/.,   again  applied   the 
liberal  construction  and  said  :     "The  proviso 
in  favor  of  persons  under  disabilities  in  Stat. 
21  Jac.  I.,  chap.  16,  applies  as  well  to  for- 
eigners who  have  never  been  in  this  country 
as  to  parties  residing  abroad  at  the  time  of 
the  accruing  of  the  cause  of  action,  and  re- 
turnini;  afterwards  to  England. "    As  we  have 
seen,  this  same  exception  in  favor  of  absent 
creditors  was,  until  1818,  a  part  of  our  stat- 
ute ;  and  it  was  then  repealed  because  it  was 
not  considered  fair,  as  suggested  also  in  the 
old  English  cases  we  have  cited,  that  citi- 
zens of  other  states  and  subjects  of  foreign 
countries  should  have  greater  advantages  than 
our  own  citizens.     And  that  this  was  the  ob- 
ject intended  by  the  repeal  of  the  proviso  in 
favor  of  absent  creditors   is   evident   from  ! 
what  was  said  by  Archer,  «/.,  in  delivering  ! 
the  opinion  of  the  court  of  appeals  in  the  i 
case  of  Frey  v.   Kirk,  4  Gill   «k  J.    521,  23  [ 
Am.    Dec.  581:    "The  unlimited  latitude,"  | 
he  said,  "given  to  persons  beyond  seas,  was  , 
considered  by  the  legislature  a^  unreason- 
able, and  it  could  constitute  no  actual  griev-  | 
ance  or  just  cause  of  complaint  if  they  were 
reduced  to  the  same  standard  as  our  own 
citizens."    And  again  he  says,  in  the  same 
case,   that  the   construction   the   court   had 
placed  on  this  same  act  was  such  as  put  all 
suitors,  foreign  and  domestic,  upon  the  same 
footing.     See  also,    Pancoast  v.  Addison,   1 
Harr.  &  J.  350,  2  Am.  Dec.  520.     It  is  ap- 
parent, therefore,  that  the  saving  or  excep- 
tion in  favor  of  creditors  has  always  in  Eng- 
land, and  in  Maryland  also  as  long  as  it  was 
a  part  of  our  law,  been  held  to  apply  to  both 
foreign  and  domestic  creditors.    And.  if  that 
be  so,  why  should  not  the  like  provision  in 
section  5  of  article  57  have  the  same  liberal 
construction?    In  England,  under  the  Stat- 
ute of  4  Anne,  chap.  16,  §  19,  a  foreign  de- 
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fendant  could  not  plead  the  statute  of  limita- 
tions unless  he  bad  returned  and  been  in 
England  during  the  statutory  period  of  lim- 
itations. Forbes  v.  Smith,  11  Exch.  161 ; 
Fannin  v.  Anderson,  7  Q.  B.  811.  And  it 
has  t)een  uniformly  held  that  the  words  "be- 
yond the  seas"  is  equivalent  »to  "out  of  the 
statey'  "out  of  the  jurisdiction"  (so  held  by 
this  court  in  Mattriee  v.  Worden,  52  Md.  291)  ; 
and,  therefore,  if  section  5  should  be  read  as 
construed  in  that  case,  it  would  read  as  fol- 
lows: "If  any  person,  etc.,  shall  be  out  of 
the  state,  beyond  seas,  or  out  of  the  jurisdic- 
tion of  the  state"  at  the  time  the  action  ac- 
crues, etc.,  he  shall  have  no  benefit,  etc. 
So  read,  section  5  would  be  identical  with 
section  19  of  Stat.  4  Anne,  chap.  16,  which 
has  always  been  held  in  England  to  include 
both  residents  and  nonresidents.  Fannin  v. 
Anderson,  supra;  Towns  v.  Mead,  16  C.  B. 
123;  Forbes  v.  Smith,  svpra.  Then,  accord- 
ing to  the  terms  of  this  section,  thus  read,  a 
citizen  of  Pennsylvania  may  be  sued  in  our 
courts ;  and  it  is  conceded  that,  as  against 
one  of  our  citizens,  a  citizen  of  Pennsylvania 
cannot  successfully  plead  the  statute  when 
sued  here,  if  the  former  shall  commence  his 
action  after  the  presence  here  of  the  latter 
within  the  statutorv  period,  for  it  was  so  held 
in  Hysinger  v.  Baltzell,  2  Gill  &  J.  158.  In 
WhiU  V.  White,  1  Md.  Ch.  57,  it  was  held 
that  the  circumstance  of  the  defendant  in 
that  ca.se  being  a  nonresident  did  not  de-  « 
prive  him  of  the  benefit  of  the  statute  of  lim- 
itations of  Maryland,  because  it  was  clearly 
shown  that  he  had  been  in  Baltimore  more 
than  three  years  before  the  action  was  com- 
menced. And,  of  course,  if  he  had  not  been 
here  during  the  statutory  period,  he  could 
not  have  relied  upon  limitations  as  a  defense. 
It  would  also  seem  to  be  clear  that  the  plain- 
tiffs, who  are  citizens  of  another  state,  have 
the  same  right  to  sue  here  that  a  citizen  of 
this  state  has,  and  it  is  difficult  to  understand 
upon  what  principle  of  justice  or  fairness 
the  nonresident  debtor  should  be  allowed  to 
plead  limitations  against  a  nonresident  cred- 
itor and  not  against  one  of  our  own  citizens. 
All  should  be  on  the  same  footing.  Frey  v. 
Kirk,  supra.  And  this  would  accord  not  only 
with  justice,  but  would  seem  to  be  giving 
to  nonresidents  nothing  more  than  they  have 
a  right  to  demand;  for  it  would  not  do  to 
say  that  our  citizens  and  citizens  of  other 
states  would  enjoy  the  same  rightaand  privi- 
leges here,  when,  under  our  law,  the  latter 
would  be  absolutely  barred  from  recovery  by 
a  plea  of  limitations,  while  it  would  not 
avail  against  the  former.  Paine  v.  D?'ew,  44 
N.  11.  314.  And  inasmuch  as  the  right  to 
set  up  limitations  as  a  defense  has  no  exist- 
ence except  by  virtue  of  statute,  we  should 
not  allow  it  to  prevail  any  more  in  the  one 
case  than  in  the  other,  unless  it  can  be  clearly 
shown  that  there  is  some  statutory  provision 
requiring  such  a  distinction  to  be  made. 

It  was  urged  that  the  course  of  the  plain- 
tiffs is  somewhat  inconsistent,  in  that  they 
seek  to  avoid  the  effect  of  defendant's  plea 
because  of  the  nonresidence  of  the  latter, 
while  the  very  action  by  which  the  defendant 
was  forced  into  a  Maryland  court  is  founded 
upon  the  same  fact.     While  it  is  true  the  at- 
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tachment  proceedings  were  based  on  the  non- 
residence  of  defendant,  yet  this  is  another 
case  in  which,  as  the  plaintiffs  contend,  the 
question  of  residence  or  nonresidence  is  not 
involved,  but  only  the  question  of  the  absence 
or  presence  in  this  state  of  the  defendant, 
without  regard  to  residence.  Nor  is  it  cor- 
rect to  say  that  the  defendant  was  compelled 
to  appear  to  this  action.  On  the  contrary, 
i  ts  appearance  was  entirely  vol untary .  Fatr- 
fax  ForreH  Min,  tb  Mfg.  Co.  v.  Chambers,  75 
Md.  604.  Such  appearance  was  not  even  nec- 
essary to  enable  it  to  plead  limitations  or 
make  any  other  defenses,  for  the  same  de- 
fenses which  could  have  been  made  in  this 
case  would  have  been  as  well  made  on  its 
behalf  by  the  garnishee  in  the  attachment 
case,  without  any  appearance  on  the  part  of 
the  defendant  in  this  case.  Poe,  Practice, 
^§  540,  543.  But  there  does  seem  to  be  some 
inconsistency  in  the  position  assumed  by  the 
defendant.  Because  it  is  a  nonresident  it 
claims  the  benefit  of  that  part  of  the  statute 
of  limitations  which  is  in  its  favor,  and  de- 
nies, for  the  same  reason,  that  section  5, 
which  is  not  in  its  favor,  has  any  applica- 
tion whatever  to  it.  It  would  seem  but  fair 
that  our  statute  should  apply  altogether,  or 
not  at  all,  to  the  defendant.  If  altogether, 
the  rejoinder  of  the  defendant  was  bad  and 
the  replication  of  the  plaintiff  was  good; 
and  if  not  at  all,  the  defendant's  plea  was 
bad,  and  in  either  case  the  judgment  on  the 
demurrer  should  have  been  against  the  defend- 
ant. 

We  may  now  briefly  consider  another  ques- 
tion raised  by  the  demurrer,  namely :  The 
cause  of  action  having  accrued,  and  the  con- 
tract having  been  made  outside  the  state, 
does  such  contract  constitute  such  a  cause  of 
action  as  is  contemplated  by  section  5  of  ar- 
ticle 57?  It  was  contended  by  the  defendant 
that  foreign  contracts  are  not  contemplated 
by  this  section,  but  that  it  relates  only  to 
contracts  made  in  this  state  and  to  be  per- 
formed here.  But  we  think  such  a  construc- 
tion would  be  strained ;  and  it  was  said  by 
Jervis,  Ch.  «/.,  in  Lafond  v.  Buddock,  supra: 
**The  rejoinder  now  proposed  is  that  the 
plaintiff  is  a  Frenchman  domiciled  in  France, 
and  that  the  cause  of  action  accrued  there,  so 
as  to  negative  inferential ly  that  the  plaintiff 
returned  to  this  country  within  the  mean- 
ing of  the  proviso.  It  seems  to  me, "  he  con- 
tinued, "that  is  seeking  to  put  too  strict  a 
construction  upon  this  statute :"  and  it  was 
held  that  "the  mere  circumstance  of  the  cause 
of  action  accruing  in  France,  and  the  plain- 
tiff being  a  domiciled  Frenchman"  was  no 
answer  to  the  replication  that  at  the  time 
the  cause  of  action  accrued  the  plaintiff  was 
beyond  seas,  and  had  commenced  his  action 
within  the  period  limited,  next  after  his 
return,  etc.  Nor  is  there  anything  in  the 
language  of  the  section  under  consideration 
which  would  seem  to  compel  us  to  adopt  the 
narrow  construction  suggested  bv  the  defend- 
ant. In  Fairfax  Forrest  Min.  <e  Mfg.  Co.  v. 
Chambers,  supra,  it  was  held  that:  "Our 
courts  have  jurisdiction  in  regard  to  contracts 
whether  made  in  or  out  of  this  state :  and 
where  the  suit  is  brought  by  a  nonresident 
against  a  nonresident  defendant  upon  a  for- 
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eign  contract,  if  the  defendant  voluntarily 
appears,  and  the  case  is  tried  upon  its  merits, 
the  validity  of  a  judgment  rendered  in  such 
a  case  cannot  be  questioned. "    There,  asher<». 
the  defendant  was  a  nonresident  corporation, 
and  the  proceedings  were  begun  by  suing  out 
a  foreign  attachment.     If,  then,  our  courts 
have  jurisdiction  in  respect  to,  and  the  sec- 
tion in  question  is  general  enough  to  include, 
foreign  contracts,  we  can  see  no  reason  why 
the^  should  not  be  held  to  be  embraced  with- 
in Its  terms.     To  exclude  them  would  be  to 
deprive  citizens  of  other  states  of  rights  and 
privileges  to  which  they  are  entitled.     Ia 
Boy  V.  Croioninshieldy  2  Mason,  157,  Fed.  Gas. 
No.  8,269 ;  Paine  v..  Drew,  supra.    But  it  was 
urged  that  to  adopt  the  liberal  construction, 
and  thus  assume  jurisdiction  over  foreign 
litigants,  would  make  the  courts  of  this  state 
the  battle  ground  on  which  would  be  waged 
a  never-ending  war.     The  danger,  if  any,  is 
more  imaginary  than  real.    In  Paine  v.  Drew, 
supra,  Sargent,  J.,  who  delivered  the  opin- 
ion  of  the  court  in  that  case,  said  :    "The  ob- 
jection that  our  courts  will  be  crowded  with 
stale  claims  from  abroad,  to  the  exclusion  of 
their  legitimate  business,  is  purely  imag- 
inary.    The  fact  that  this  question  is  now 
for  the  first  time  directly  raised  is  a  suffi- 
cient answer  to  the  objection. "    No  authority 
has  been  produced  to  sustain  the  defendant's 
position.     On   the   contrary,    a  number  of 
courts  of  the  highest  authority  have  held,  in 
construing  statutes  more  or  less  like  ours, 
that  the  more  liberal  construction  is  the  more 
reasonable  and  just  one.     We  will  examine 
a  few  of  them,  though  the  language  of  the 
statutes  construed  differs  more  or  less  from 
each  other,  and  also  from  our  own  statute, 
so  that  decisions  based  upon  them  cannot 
always  be  accepted  as  of  controlling  author- 
ity.     The  case,  however,  just  cited    {Paine 
V.  Drew,  supra)  is  so  similar  in   all  its  facts 
to  the  one  at  bar,  and  the  opinion  of  the 
court  is  so  full   and  clear,  that  it  deserves 
more  than  ordinary  consideration.     The  stat- 
ute of  New  Hampshire    (Pub.    Stat.    1891, 
chap.  217)  provides  that  "if  the  defendant 
at  the  time  the  cause  of  action  accrued  or 
afterwards  was  absent  from  or  residing  out 
of  the  state  the  time  of  such  absence  shall  be 
excluded."  etc.     It  was  held  {Paine  v.  Drew) 
that,  a  citizen  of  Maine  suing  a  citizen  of 
Massachusetts  in  the  courts  of  New  Hamp- 
shire, the  latter  could  not  avail  himself  of 
the  statute  of  limitations,  in  any  other  man- 
ner than  as  though  the  plaintiff  were  a  citizen 
of  New  Hampshire ;  in  other  words,  that  the 
statute  would  not  protect  him  until  he  had 
been  in   New   Hampshire   long  enough   to 
allow  the  plaintiff  to  sue  within  the  time 
limited.      In   commenting   upon  provisions 
of  statutes  of  the  various  states  like  our  sec- 
tion 5  of  article  57,  it  was  said:     "It  has. 
been  held  almost  uniformly  that  these  words, 
'  absence, '  '  return, '  *  leaving  property, '  etc. , 
are  not  confined  in  their  application  to  those 
who  have  once   been   inhabitants,    but  are 
equally  applicable  to  those  who  have  never 
before  been  in  the  state, — to  foreign3i*s  as  well 
as  citizens;"  and   that  whether  the  statute 
runs  against  a  claim  or  not  depends  entirely 
on  the  presence  or  absence  of  the  defendant. 
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and  that  it  matters  not  whether  the  plaintiff 
be  resident  or  nonresident,  absent  or  present, 
in  the  state.  In  the  case  of  Huogles  v.  feeler, 
3  Johns.  264,  3  Am.  Dec.  482,  Chancellor 
Kent  took  the  same  view,  and  that,  too,  upon 
the  construction  of  a  statute  substantially 
like  ours.  He  said :  "Whether  the  defend- 
ant be  a  resident  of  this  state  and  only  ab- 
sent for  a  time,  or  whether  he  resides  alto- 
gether out  of  the  state,  is  immaterial.  He 
is  equally  within  the  proviso. "  The  proviso 
referred  to  is  that  "if  the  defendant  shall  be 
out  of  the  state"  he  shall  have  no  benefit  of 
the  statute,  etc.  ;  and  in  the  case  just  cited 
both  parties  were  nonresidents.  In  O^rares 
V.  Weeks,  19  Vt.  181,  it  was  held  that  the 
statute  of  that  state  extended  to  the  case  where 
both  parties  were  residents  of  another  state 
and  the  debtor  is  within  the  state  of  Vermont 
for  temporary  purposes.  The  statute  was  that 
limitations  should  not  run  "when  the  debtor 
at  the  time  the  action  accrued  was  out  of 
the  state."  To  the  same  effect  are  Hartley 
V.  Crawford,  12  Neb.  471  ;  Kempe  v.  Bader, 
86  Tenn.  189 ;  Power  v.  Hathaway,  43  Barb. 
214 ;  Okott  V.  Tioga  R.  Co.  20  N.  Y.  210, 
75  Am.  Dec.  398;  Larson  v.  Anltman  cfe  T. 
Co.  86  Wis.  281;  Bulger  v.  liorhe,  11  Pick. 
36,  22  Am.  Dec.  359 ;  Ooeiz  v.  Voelinger,  99 
Mass.  504;  McCann  v.  Randall,  147  Mass. 
81.  In  Angell  on  Limitations  (sec.  205)  the 
author  says:  "The  acts  of  limitations  of 
Maryland  of  1715  and  1765  are  by  judicial 
construction  to  be  taken  together,  and  to  re- 
ceive an  interpretation  to  carry  into  effect 
the  plain  and  obvious  intent  of  the  legisla- 
ture, which  was  that  limitations  should  not 
attach  against  a  creditor  where  the  debtor 
was  absent  from  the  state."  And  he  cites 
HyHngery.  Baltzell,  suftra,  where  the  defend- 
ant was  a  resident  of  Pennsylvania  when  the 
cause  of  action  accrued,  and  it  was  held  he 
could  not  plead  the  statute,  because  he  had 
not  been  here  loni?  enough  to  afford  the  plain- 
tiff an  opportunity  to  prosecute  his  writ. 
It  is  true  that  in  Hysingei'  v.  Baltzell  the 
plaintiff  was  a  resident  of  this  state,  but, 
as  we  have  seen,  both  residents  and  nonresi- 
dents stand  upon  the  same  footing  in  this 
respect  {h\ey  v.  Kirk,  sujyra),  and  the  ab- 
sence or  presence  in  the  state  of  the  plaintiff 
has  no  effect  whatever  upon  the  running  or 
not  running  of  the  statute.  Paine  v.  Drew, 
and  Willie  v.  White,  supra.  In  conclusion, 
we  will  refer  to  the  case  of  Maurice  v.  War- 
den, supra,  which  we  think  gives  a  clear 
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and  satisfactory  construction  of  section  5, 
entirely  confirming  the  views  here  expressed. 
The  whole  q\iestion  raised  by  the  defendant 
here  is  whether  that  section  applies  to  it. 
The  contention  is  that  the  section  referred 
to  will  be  so  construed  as  to  restrict  it  to 
resident  debtors;  and  reliance  was  placed 
here,  as  there,  upon  section  4  of  the  same 
article  of  the  Code,  and  its  relation  to  sec- 
tion 5,  the  argument  being  that  inasmuch  as 
the  former  related  only  to  residents,  the  lat- 
ter, which  was  claimed  to  be  a  supplement 
to  it,  had  no  other  or  greater  significance. 
This  court,  however,  seems  to  have  placed 
very  little  reliance  upon  section  4  for  any 
purpose,  and  declared  it  to  be  so  ambiguous 
that  it  is  practically  useless, — so  useless  that 
it  was  said  the  profession  did  not  seem  ever 
to  have  relied  on  it.  But  in  regard  to  section 
5  it  was  said  that  the  meaning  of  the  phrase 
therein  used,  namely,  "out  of  the  state,"  is 
identical  with  the  well-known  expressions 
"beyond  the  seas,"  or  "out  of  the  actual  ju- 
risdiction," "beyond  the  reach  of  process  of 
the  state."  We  have  already  seen  that  the 
words  "beyond  the  seas,"  whether  used  in 
statutes  of  limitations  In  regard  to  creditors 
or  debtors,  have  always  been  held  to  apply 
to  both  residents  and  nonresidents,  unless 
otherwise  provided, —^as,  for  instance,  in  the 
Illinois  statute.  "Without  undertaking," 
said  this  court,  in  the  case  just  cited,  'Ho 
review  all  the  cases  which  have  construed 
the  words  'beyond  the  seas'  and  'out  of  the 
state,'  there  is  in  reality  no  conflict  among 
them,  and  they  all  tend  to  ascertain  whether 
or  not  in  the  particular  case  the  party  could 
be  reached  by  the  process  of  the  court."  If 
he  can  be  reached  by  process,  it  matters  not 
whether  he  be  resident  or  not ;  for  in  either 
case  he  will  be  protected  by  the  statute  un- 
less his  creditor  sues  him  within  the  time 
limited, — and  this  without  regard  to  whether 
the  creditor  be  present  or  absent  from  this 
state.  And,  on  the  other  hand,  if  the  debtor 
cannot  be  reached  bj'  process,  lie  is  "beyond 
the  seas,"  "absent  out  of  the  state,"  and, 
therefore,  although  a  defendant,  may  be  act- 
ually within  the  tribunal  limits  of  the  state, 
if  he  is,  within  the  meaning  of  the  statute, 
"out  of  the  state."  Maurice  v.  Wordeji., 
supra;  Sleght  v.  Kane,  1  Johns.  Cas.  76. 

Judgment  reversed  and  cause  remanded  for 
new  trial. 

Robinflon»  Ch.  J. ,  and  Bryan  and  Bria- 
coe»  J  J.,  dissent. 
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1.  Individual  real  estate  of  a  partner 

is  subject  to  tbe  lien  of  a  tax  assessment  upon 
the  personal  property  of  the  partoerehip  under  a 
statute  makingr  taxes  due  from  any  person  a  lien 
upon  any  property  owned  by  him. 

2.  A  statute  simply  makings  personal 
property  taxes  a  lien  on  the  real  estate  of 
the  owner  does  not  »rive  them  priority  over  mort- 
^a^e  lions  existinsr  at  the  time  they  attach. 

3.  Suit  for  the  reftinding^  of  an  illeg^al 
tax  cannot  be  maintained  against  the  county 


5.  until  the  claim  lias  been  presented  to  the  board 
of  supervisors  under  a  statute  providing  that 
that  board  shall  direct  the  treasurer  to  refund 
illegal  taxes. 

4.  Members  of  a  partnership  the  per- 
sonal taxes  of  which  have  been  levied 
on  the  real  estate  of  their  copartner 
cannot  be  compelled  to  reimburse  a  mortgagee 
of  such  real  estate  who  to  protect  his  own  in- 
terests has  been  compelled  to  pay  the  taxes. 

6.  A  mort^a^or  who  permits  his  per- 
sonal property  taxes  to  become  a  lien 
on  the  mortgaged  land  can  be  compelled  to  re- 
imburse the  mortgagee  who  is  compelled  to  pay 
them  to  protect  his  own  interests. 

6.  An  objection  that  a  suit  should  have 
been  brougrht  at  law  instead  of  in  equity 
cannot  be  taken  by  demurrer. 


'SOTE,— Priority  of  claims  for  taxes   against  the 
assets  of  a  debtor. 
I.  Scope  of  note. 
II.  Upon  what  Itased. 

III.  Constitutionality  and  construction  of  provis- 
ions for. 

IV.  What  is  included  in  the  right. 

a.  Taxes  generally. 

b.  datms  against  collectors. 

V.  Nature  and  extent  of  prUnHty. 

VI.  Sutprogaiion  of  persons  paying  the  tax. 
VII.  WJiat  amounts  to  a  divestiture  of  the  right. 
VIII.  Enforcement  oj  the  right. 

I.  Scope  of  note. 

The  design  of  this  note  Is  to  treat  of  the  priority 
of  clahns  for  taxes  with  relation  to  claims  for 
prior  payment  out  of  some  particular  fund  only, 
and  questions  as  to  the  priority  of  tax  liens  gen- 
erally, and  the  superiority  of  tax  titles  derived 
therefrom,  have  been  omitted. 

As  to  priority  of  tax  liens,  see  note  {Taxes  made 
a  lien  on  real  property;  prufritiesu  to  New  England 
Loan  &  T.  Co.  v.  Toung  (Iowa)  10  L.  K.  A.  478. 

As  tu  claims  on  bonds  for  duties,  see  note  to  State 
V.  Foster  (Wyo.)  ante^  226. 

II.  U2)(yn  what  based. 

Taxes,  though  notregai'ded  as  debts,  have  been 
deemed  to  be  within  the  principle  of  the  preroga- 
tive right  of  the  sovereign  power  to  priority  of  pay- 
ment of  debts  due  it. 

Thus  in  Dennis  v.  Maynard  (1854)  15  111.  477,  hold- 
ing that  county  taxes  create  a  lieu  and  take 
precedence  to  and  priority  over  judgments,  it  was 
said  that  all  the  principles  applicable  to  the  pre- 
rogative riirht  of  priority  of  the  crown  in  this  re- 
spect equally  apply  to  the  public  dues  for  taxes. 

And  in  Central  Trust  Co.  v.  New  York  City  &  N. 
R.  Co.  (1888)  (N.  Y.)  13  Cent.  Rep.  404,  the  court  re- 
iterated a  statement  made  in  fie  Columbian  Ins.  Co. 
(186tt)  3  Abb.  App.  Dec.  219,  that  there  is  great 
force  in  the  claim  that  the  stnte  has  succeeded 
to  all  tbe  prerogtitives  of  the  Hritish  crown  so  far 
as  they  are  essentitil  to  the  eflicient  exercise  of 
powers  inherent  in  the  nature  of  civil  government^ 
and  that  there  is  the  same  priority  of  right  here  in 
respect  to  the  payment  of  taxes  which  existed  at 
common  law  m  tnvor  of  the  public  treasurj-. 

As  to  tbe  succession  of  the  states  to  the  prerog- 
ative right  of  preference  of  the  crown,  see  note  to 
State  V.  Foster  (Wyo.)  ante,  ^36. 

As  a  general  rule,  however,  taxes  are  regarded 
as  a  lien  upon  the  property  of  the  taxpayer  or  are 
made  so  by  statute.  In  such  case  the  right  of 
priority  of  payment  is  dependent  upon  the  priority 
of  the  lien,  and  when  the  right  of  priority  is  con- 
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f erred  by  statute  it  is  limited  and  confined  to  that 
actually  conferred  and  dependent  upon  the  proper 
construction  of  the  terms  of  the  statutes. 

Thus  unpaid  county  taxes  are  not  taxes  due  the 
state  entitled  to  priority  in  the  distribution  of  the 
estate  of  a  decedent  next  after  tbe  expenses  of  ad- 
ministration under  the  Georgia  statute  providing 
for  preference  of  unpaid  taxes  or  other  debts  due 
the  state  or  United  States.  Hargrove  v.  Lil  ly  (1882) 
ogGa.326. 

And  the  state  has  no  priority  in  the  disbursement 
of  an  insolvent  decedent's  estate  for  the  payment 
of  taxes  assessed  against  lands  included  in  the 
estate,  under  Virginia  Code  1873,  chap.  126.  §  25, 
giving  priority  to  taxes  and  levies  assoseeil  upon 
the  decedent  previous  to  his  death,  except  for  the 
taxes  due  from  the  insolvent  himself  individually 
as  a  taxpayer  which  had  been  assessed  on  his  prop- 
erty, and  has  no  lien  on  his  estate  as  a  deceased  de- 
faulting shorilf  for  taxes  collected  and  unac- 
counted for  by  him.  Spilman  v.  Payne  (1888)  84  Va. 
435. 

As  to  the  right  of  .the  state  to  priority  when  taxes 
are  regarded  as  a  lieu  or  made  so  by  statute,  see 
infra,  under  heading,  Nature  and  extent  of  priority. 

As  to  taxes  as  a  lien  on  real  propei  ty,  see  note  to 
Miller  v.  Anderson,  11  L.  K.  A.  317, 1  S.  Dak.  539. 

III.  Constitutionality  and  cmitftruction  of  prtivis- 
i4/ns  for. 

The  constitutionality  of  provisions  for  tbe 
priority  of  payment  of  taxes  does  not  appear  to 
have  been  questioned. 

And  in  Gereu  v.  Gruber  (1874)  26  La.  Ann.  694,  it 
was  said  to  be  competent  for  the  sovereign  power 
to  provide  how  taxes  shall  be  collected  and  say 
whether  the  right  of  preference  shall  exist  and  for 
what  length  of  time. 

And  in  Aikin  v.  Dun  lap  (1819)  17  Johns.  77,  it  was  , 
said  that  it  cannot  be  doubted  that  congress  has 
the  right  to  stipulate  for  preference  in  their  con- 
tracts for  securing  the  public  revenue. 

And  in  Jack  v.  >yeiennett  (1885)  115  111.  105,  56 
Am.  Uep.  1^,  it  was  said  that  the  constitutional 
provision  requiring  the  general  assembly  to  pro- 
vide such  revenue  as  shall  be  needful  renders  it  in-^ 
dispensable  that  taxes  shall  have  priority  over 
individual  debts. 

Re  Columbian  Ins.  Co.  (1866)  8  Abb.  App.  Dec.  239, 
3  Keyes,  121,  is  the  only  case  found  turning  directly 
upon  the  construction  of  these  provisions.  In  this 
it  was  held  that  2  N.  Y.  Hev.  Stat.,470,  S  79,  regulating 
the  distribution  of  the  assets  of  Insolvents,  is  not  to 
be  so  c'onstrued.as  to  extinguish  the  rights  of  the 
government  enacting  it  to  priority  of  payment 
from  the  assets,  of  taxes  due  it. 

It  is  to  be  observed,  however,  that  all  tbe  de> 
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(February  2,  laM.) 

APPEAL  b^  plaintiff  from  a  iud^ment  of 
the  District  Court  for  Poik  County  in 
favor  of  defendants  in  an  action  brought  toan- 
null  a  tax  sale  and  to  recover  the  amount  which 
plaintiff  had  been  compelled  to  pay  to  protect 
bis  property  therefrom.     Unversed, 

The  facts  are  stated  in  opinion. 

Mr.  WUliam  H.  Baily  for  appellant. 

Me*8rs.  Spurrier,  Dowell  St  Parriah 
for  appellee  Polk  county. 

Mewr9.  Dudley  &  Cofltn  for  otiier  ap- 
pellees. 

Kinne*  J,,  delivered  the  opinion  of  the 
court : 

1.  The  facts  in  this  case  are  that  during 
the  years  1886,    1887,   and   1888  defendants 


W.  W,  Clark,  Lavina  W.  Clark,  and  A. 
W.  Ford  were  copartners  doin^  business  in 
the  city  of  Des  Moines  under  Uie  firm  name 
of  W.  W.  Clark  &  Co.  ;  that  one  half  of  the 
taxes  upon  the  personal  property  of  W.  W. 
Clark  &  Co.  for  1887  were  not  paid  by  them, 
and  the  entire  taxes  upon  their  personal  prop- 
erty for  1888  were  not  paid  by  them ;  that 
November  1.  1888,  M.  W.  Bibbins  sold  and 
conveyed  to  W.  W.  Clark  certain  lots  in 
Lee  township,  city  of  Des  Moines,  subject 
to  a  mortgage  of  f  10,000  and  interest,  which 
grantee  assumed  and  agreed  to  pay  as  a  part 
of  the  purchase  price  of  said  property ;  that 
as  A  part  of  said  transaction,  and  simultane- 
ously with  the  execution  of  said  deed,  W. 
W.  Clark,  for  a  part  of  the  purchase  price 
of  said  lots,  executed  and  delivered  to  Bib- 
bins  a  purchase  money  mortgage  on  said  lots 


ciaions  upon  the  statutory  portions  of  the  subject, 
thouffh  bearingr  particularly  upon  the  specific  sub- 
jects herein  treated,  consist  generally  of  an  inter- 
pretation of  those  provisions. 

IV.  Whatiif  included  in  the  right, 
a.  Taxes  generally. 

Both  counties  and  municipal  corporations  in 
levyinir  taxes  are  instrumentalities  of  government, 
the  claim  of  neither  having  priori ly  over  the  other, 
and  a  purchaser  at  a  tax  sale  for  a  county  tax 
takes  the  property  subject  to  the  city  tax;  thougrb 
when  the  property  is  not  of  sufficient  value  to  pay 
both,  the  sale  first  riRbtf  uUy  made  will  devest  the 
lien  of  the  other  govern  mental  agency.  Justice  v. 
Logaosport  (lb84t  101  Ind.  d2R. 

And  when  land  is  soli  for  state,  county,  and 
municipal  taxes,  and  the  proceeds  are  insufficient 
to  pay  all,  the  state  cannot  as  sovereign  assert  a 
prior  riirht  of  satisfaction  when  the  lien  given  for 
taxes  is  without  restriction  or  qualification,  apply- 
ing to  nil  taxes  authorized  to  be  aasessod  by  law. 
and  counties  and  municipalitira  arc  governing 
a^rencies  created  by  the  state  with  power  to  levy 
and  collect  taxes.  Nashville  v.  Lee  (1883)  12  Lea. 
452. 

So  both  the  tuxes  levied  upon  real  estate  and 
sums  added  thereto  for  failure  to  make  prompt 
imymeot  are  entitled  to  priority  of  payment  in  the 
distribution  of  the  proceeds  of  a  judicial  sale  of 
such  real  estate  under  a  mortgage,  under  Pa.  Act 
of  March  18,  1876  (Pub.  Laws,  15).  providing  that 
taxes  assessed  and  levied  upon  real  estate  shall  be 
a  lien  thereon  and  have  priority  to  any  mortgage. 
and  that  if  they  remain  unpaid  for  a  specified 
period  certain  designated  sums  shall  be  added 
thereto.    Tltusville's  App.  (18H5»  108  Pa.  600. 

And  South  Carolina  Act  of  1788,  imposiug  double 
taxes  on  all  persons  who  refuse  or  neglect  to  make 
due  return  on  oath  of  all  their  taxable  property, 
provides  tor  an  increased  tax  after  tb«}  time  limited 
for  making  the  annual  return,  and  not  a  mere 
penalty  indefeasible,  and  the  addition  is  entitJc<l  to 
the  same  priority  of  payment  out  of  the  proceeds 
of  a  sale,  of  lands  of  the  tax  debtor  under  a  Judg- 
ment against  him,  over  the  ludgment,  a»  that  to 
which  the  original  tax  is  entitled.  Butler  v.  Baily 
(1800)  2  Bay,  244. 

So  a  fund  arising  from  a  sheriff's  Rale  of  an  equi- 
table interest  under  a  contract  for  a  conveyance  of 
lands  is  subject  to  the  lien  of  the  city  In  which 
they  are  situated  for  taxes  imposed.  Van  Ars- 
dalen's  App.  (1877)  3  W.  N.  C.  488. 

And  Maine  Stat.  1879,  chap.  154,  6  15,  requiring 
city  faxes  to  be  pafd  in  full  out  of  an  insolvent  es- 
tate, applies  to  one  in  which  no  dividend  had  been 
made  at  the  time  the  statute  took  effect  although 
^9  L.  R.  A. 


the  insolvency  proceedings  were  commenced  prior 
to  its  enactment.    Belfast  v.  Fogier  (1880)  71  Me.  403. 

b.  Claims  against  collectors. 

Taxes  collected  by  a  tax  collector  and  unac- 
counted for  cease  to  be  taxes  and  become  a  debt  to 
the  town,  upon  a  claim  for  which  against  his  estate 
in  insolvency  the  town  is  entitled  to  priority,  un- 
der Massachusetts  Pub.  Stat.,  chap.  157,  6  104.  di- 
recting preference  in  the  order  for  a  dividend  to 
all  debts  due  to  the  United  States,  and  all  debts  due 
for  taxes  assessed  by  the  state,  or  any  county,  city, 
or  town  therein.  Bent  v.  Hubbardston  (1884)  138 
Mass.  99. 

And  the  claim  of  a  widow  of  a  deceased  tax  col- 
lector for  dower,  and  liens  by  Judgment  or  decree 
on  lands  of  the  decedent,  have  priority  in  the  dis- 
tribution of  the  decedent^s  estate,  under  the  Geor- 
gia statute,  over  a  <ilaim  of  the  county  for  taxes 
collected  and  not  accounted  for,  though  '^unpaid 
taxes  or  other  debts  due  the  state"  are  thereby 
preferred  over  Judgments,  etc,  Hargrove  v.  Lilly 
(1882)0908.826. 

But  where  moneys  collected  by  deputies  upon  tax 
bills  placed  in  their  hands  by  the  tax  collector  are 
paid  over  by  them  to  hia  administrator  after  his 
death  as  "the  staters  money,"  the  administrator 
may,  within  the  reason  of  the  rule  of  "ear  mark- 
ing" pay  such  moneys  to  the  state  in  preference 
to  the  other  creditors  of  the  tax  collector,  though 
the  state  has  no  lien  upon  the  estate  for.  or  right 
of  preference  in,  the  payment  thereof .  Hpilman  v. 
Payne  (1888)  84  Va.  435. 

And  a  debt  due  to  the  United  States  from  a  de- 
ceast^d  revenue  officer  is  entitled  to  priority  of  paj'- 
ment  out  of  the  assets  in  the  hands  of  his  adminis- 
trators in  Pennsylvania,  whether  the  debt  was 
incurred  before  or  after  the  passage  of  the  Act  of 
('ongr(»i»8  of  March  3, 1789,  providing  for  the  priority 
of  the  United  States  in  the  payment  of  debts  due 
it,  as  it  would  have  been  entitled  to  such  priority 
under  the  laws  of  that  state  previously  existing. 
Com.  V.  Lewis  (1814)  6  Binn.  2m. 

And  a  claim  of  the  commonwealth  against  a  de- 
faulting collector  of  duties  is  a  paramount  claim 
upon  the  proceeds  of  a  surety's  lands,  sold  under 
the  decree  of  the  orphan's  court  over  a  mortgage 
subsequently  executed,  and  claims  of  other  credi- 
tors, under  Pennsylvania  Act  of  May  30, 1811,  pro- 
viding for  the  settlement  of  balances  due  the  Com- 
monwealth and  making  them  alien  on  the  estate  of 
the  debtor  and  his  sureties  from  the  date  of  the  set- 
tlement.   Forney  v.  Com.  (1849)  10  Pa.  406. 

V.  Nature  ami  extent  of  priority. 
A  mere  right  to  priority  of  payment  of  taxes 
gives  the  collector  no  power  to  seize  and  sell  the 
property  of  the  taxpayer.    He  has  no  right  in  the 
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(afterwards  assigned  to  plaintiff),  in  which 
be  covenanted  that  said  premises  were  free 
from  incumbrance  except  said  mortgage  of 
$10,000,  and  that  be  would  warrant  and  de- 
fend the  title  of  said  premises  against  all 
persons  lawfully  claiming  the  same ;  that 
December  7,  1889,  W.  W.  Clark  conveyed 
the  lots  to  Lavina  W.  Clark :  that  January 
7,  1890,  plaintiff  obtained,  in  Polk  county 
district  court,  against  W.  W.  Clark  and  La- 
vina W.  Clark,  a  decree  foreclosing  said  pur- 
chase money  mortgage,  and  under  a  special 
execution  thereon  the  lots  were  sold  to  her  at 
sheriff's  sale,  February  19,  1890,  for  the  full 
amount  of  the  mortgage  debt ;  that  December 
7,  1890,  the  treasurer  of  Polk  county  sold  said 
lots  at  tax  sale  to  A.  C.  Miller  for  the  said 
unpaid  personal  property  taxes  of  W.  W. 
Clark  &  Co.,  amounting  to $399. 23,  and  exe- 
cuted to  him  a  tax-sale  certificate ;  that  Feb- 
ruary 20,  1891,  plaintiff  received  a  sheriff's 
deed  for  said  property,  and  on  March  23, 
1891,  brought  this  action ;  that  in  January, 
1891,  after  the  sheriff's  sale  to  plaintiff,  the 


Clarks  having  failed  to  pay  interest  on  the 
$10,000  mortgage,  the  holder  brought  suit  to- 
foreclose  said  mortgage,  and  in  June,  1891, 
after  the  present  suit  was  brought,  plaintiff, 
to  prevent  loss,  and  obtain  an  extension  and 
renewal  of  said  mortgage,  was  compelled  to- 
pay  said  personal  property  taxes  and  redeem 
from  said  tax  sale  to  Miller;  that  at  all  of 
the  times  aforesaid  W.  W.  Clark  and  Lavina 
W.  Clark  were  the  owners  of  certain  real  es- 
tate described,  which  was  primarily  liable 
for  said  personal  property  taxes.  Plaintiff 
prays  judgment  against  Polk  county,  W. 
W.  Clark  &  Co.,  W.  W.  Clark,  Lavina  W. 
Clark,  and  A.  W.  Ford,  and  each  of  them, 
for  the  amount  of  said  taxes,  interest,  and 
costs ;  that  the  tax  sale  be  set  aside,  annulled, 
and  ordered  returned  and  refunded ;  that  de- 
fendants' said  property  be  decreed  primarily 
liable  for  said  taxes,  and  a  special  execution 
issue  for  the  sale  thereof ;  that  plaintiff  have 
such  other  and  further  relief  as  in  equity 
she  ought  to  receive.  To  the  amended  peti- 
tion all  of  the  defendants  demur,  alleging- 


property  itself,  though  be  has  a  rigrbt  of  prior  pay- 
ment out  of  the  proceeds  when  sold.  Anderson  v. 
State  (1862J  US  Mies.  459. 

And  the  risrht  of  prior  payment  griven  by  Missis- 
sippi Acts  1841,  1844,  and  1846,  provldinsr  that  the 
taxes  thereby  imposed  shali  he  preferred  to  all 
Judg'ments,  executions,  incumbrances,  and  liens  of 
any  description  whatsoever,  does  not  of  itself  con- 
stitute a  lien  upon  the  property  of  the  taxpayer, 
and  if  before  the  rig^ht  of  priority  attaches  there  is 
a  bona  fide  transfer,  it  is  lost.  IbUL;  Bailey  v. 
Fuqua  (1862)  £4  Miss.  497. 

And  a  raortgag-ee  of  personal  property  who  takes 
possession  under  his  mortgage  and  sells  the  prop- 
erty either  directly  or  through  the  decree  or  order 
of  a  court  l)efore  any  distraint  for  taxes  is  made  is 
entitled  to  the  proceeds  so  far  as  may  be  necessary 
to  pay  his  claim  as  against  the  taxes  assessed 
against  the  mortgagor,  where  the  taxes  are  not  de- 
clared by  statute  to  be  a  lien  on  personalty.  Maish 
v.  Bird  (1884)  22  Fed.  Hep.  180. 

And  a  tax  assessed  against  the  capital  stock  of  a 
corporation,  which  is  sought  to  be  charged  by  the 
collector  against  a  parcel  of  its  real  estate  after  it 
had  given  and  recorded  a  trust  deed  thereof,  is  a 
personal  property  tax  which  does  not  become  a 
lien  on  realty  until  the  collector  upon  failure  to 
collect  from  the  personalty  has  charged  It  thereon, 
and  is  a  subsequent  lien  to  such  trust  deed  aud  not 
entitled  to  priority  of  payment  out  of  the  proceeds 
of  sale  thereof  under  such  deed.  Parsons  v.  East 
St.  Louis  Gas  Light  &  Coke  Co.  (1884)  108  111.  380. 

Nor  are  taxes  assessed  upon  real  estate  subse- 
quent in  point  of  time  to  a  mortgage  upon  the 
same  premises  entitled  to  priority  of  payment  over 
the  mortgage  out  of  the  proceeds  of  sale  upon 
foreclosure  of  the  mortgage  where  the  legislature 
has  not  given  preference  to  the  lien  for  taxes  over 
other  liens.    Oormley's  App.  (1856)  27  Pa.  49. 

And  a  mortgage  made  by  a  collector  of  revenue 
to  his  surety  on  his  official  bond  to  secure  him 
against  liability  thereon  and  on  existing  and  future 
indorsements  for  the  mortgagor,  is  valid  and  effect- 
ual as  against  the  claim  of  the  United  States  on 
such  bond,  though  be  could  not  pay  all  his  debts 
when  the  mortgage  was  given  and  the  mortgagee 
knew  he  was  largely  indebted  to  the  United  States. 
United  States  v.  Hooe  (1806)  7  U.  S.  3  Cranch,  78,  2 
L.  ed.  870. 

New  England  Loan  &  T.  Co.  v.  Young  (1890)  10 
L.  R.  A.  478,  81  Iowa,  732,  holds  that  the  lien  for 
personal  property  taxes  imposed  upon  real  estate 
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by  Iowa  Code,  section  865,  providing  that  taxes  due 
from  any  person  on  personal  property  shall  be  a 
lien  upon  any  real  estate  owned  by  him,  is  superior 
to  liens  of  individuals  previously  acquired  upon, 
such  real  estate,  and  that  such  taxes  assessed 
against  a  mortgagor  of  lands  after  foreclosure  sale  - 
thereof  are  a  lien  on  the  mortgaged  lands. 

But  this  case  was  squarely  overruled  by  the  prin- 
cipal case. 

So,  property  of  a  national  bank  organized  under 
the  Act  of  June  3, 1864,  cannot  be  subjected  to  a 
claim  tor  a  tax  which  was  levied  after  the  bank  bo- 
came  insolvent  and  which  was  not  a  lien  upon  that 
particular  property  but  a  mere  debt  of  the  hank  at 
the  time  of  the  appointment  of  a  receiver,  as 
against  the  claim  of  such  receiver  subsequently 
appointed.  Woodward  v.  Ellsworth  (1879)  4  Colo. 
680. 

But  the  delivery  of  the  tax  warrant  binds  the 
property  of  the  taxpayer  when  followed  by  a  levy 
and  takes  precedence  over  an  execution  subse- 
quently issued  though  first  levied.  Evans  v.  Walsh 
(1879)  41  N.  J.  L.  281,  32  Am.  Rep.  20L 

And  the  lien  acquired  by  the  state  by  the  issue 
of  a  warrant  for  taxes  takes  precedence  over  the 
equitable  claims  of  the  creditors  of  a  corporation 
where  its  property  is  subsequently  brought  Into 
the  custody  of  the  law.  Re  Columbian  Ins,  Co. 
(1868)  3  Abb.  App.  Dec.  239,  3  Keyes,  123. 

Where  taxes  are  regarded  as  a  Hen  upon  the 
property  of  the  taxpayer,  or  are  made  so  by  stat- 
ute, however,  the  nature  and  extent  of  the  right  of 
the  state  to  priority  of  payment  are  governed  by 
the  character  of  the  lien. 

Thus  it  was  held  that  the  payment  of  taxes  must 
of  necessity  be  a  paramount  obligation,  taking 
precedence  over  all  private  contracts  between  in- 
dividuals, in  Butler  v.  Rally  (1800)2  Bay.  244;  Jack 
v  .Welennett  (1885)  115  111.  105,  56  Am.  Rep.  129. 

And  that  a  state  has,  in  her  sovereign  capacity, . 
a  prior  lien  on  all  her  realty  for  taxes  which  may 
be  enforced  to  the  prejudice  of  any  claim  due  by 
her  citizens  whenever  acquired,  In  lU  Brand  (1869) 
3  Nat.  Bankr.  Reg.  324. 

And  that  a  claim  of  a  county  for  taxes  is  entitled 
to  priority  over  individual  debts  and  is  a  charge 
upon  the  property  without  reference  to  ownership, 
and  that  It  may  be  seized  and  sold  though  there 
are  prior  liens  and  incumbrances  upon  it,  in  Dun- 
lap  V.  Gallatin  County  (1853)  15  lU.  7. 

So  a  tax  laid  upon  real  estate  for  the  purpose  of 
opening  or  improving  a  street  in  the  city  of  New- 
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that  the  facts  stated  do  not  entitle  plaintiff 
to  the  relief  demanded,  and  defendant  W.  W. 
Clark  further  alleging  that  if,  upon  the  facts 
stated,  defendant  is  liable  to  plaintiff  for  said 
taxes,  plaintiff  has  a  complete  and  adequate 
remedy  at  law.  The  district  court  having 
sustained  the  demurrers,  plaintiff  elected  to 
stand  upon  her  petition  as  amended,  and  from 
the  rulings  on  the  demurrers  and  the  judg- 
ment dismissing  her  petition  and  for  costs, 
bhe  brings  this  appeal. 

2.  Our  statute  provides  that  "taxes  upon 
real  property  are  hereby  made  a  perpetual 
lien  thereon  against  all  persons  except  the 
United  States  and  this  state ;  and  taxes  due 
from  any  person  upon  personal  property  shall 
be  a  lien  upon  any  real  property  owned  by 
such  person,  or  to  which  he  may  acquire  a 
title,  and  the  treasurer  is  authorized  and 
directed  to  collect  the  delinquent  taxes  by 
the  sale  of  any  property  upon  which  the  taxes 
are  levied,  or  any  other  personal  or  real  prop- 
erty belonging  to  the  person  to  whom  the 
taxes  are  assessed.     Code,  t;  865.     The  taxes 


in  controversy  were  assessed  on  personalty  of 
the  firm  of  W.  W.  Clark  &  Co.  The  real 
estate  sought  to  be  holden  for  said  taxes, 
and  which  was  sold  therefor,  bad  been  deeded 
by  one  M.  W.  Bibbins  to  W.  W.  Clark,  a 
member  of  said  firm.  It  is  claimed  that,  as 
the  taxes  were  assessed  against  the  firm  on  its 
property,  and  as  the  lots  had  been  deeded 
to  Clark  individually,  the  case  is  not  within 
the  statute  above  quoted,  which  makes  taxes 
"due  from  any  person  a  lien  upon  any  prop- 
erty owned  by  such  person ;"  that  in  fact 
the  owner  of  the  property  and  the  person  from 
whom  the  taxes  are  due  are  not  the  same.  The 
question  thus  presented  is,  >(ay  taxes  assessed 
against  a  firm  on  its  personal  property  become 
a  lien  on  the  individual  real  estate  of  a  part- 
ner? While  it  is  true  that  taxes  assessed  on 
firm  property  are  a  demand  against  the  part- 
nership as  such,  they  are  also  a  demand 
against  each  member  of  the  copartnership. 
Piach  copartner  is  liable  individually  for  the 
firm  debts  and  obligations,  and  these  include 
taxes.     These  taxes,  being  due  from  Clark 


York  takes  preference  under  2  N.  Y.  Rev.  Laws,  p. 
420, 1 186,  p.  442,  S  269,  over  a  prior  mortgaare,  beinff 
itself  equivalent  to  a  senior  mortgafire  or  Judgment. 
Dale  V.  McEvers  (1823)  2  Cow.  118. 

And  in  Butler  v.  Bally  (1800)  2  Bay,  244,  it  was  held 
that  a  claim  for  delinquent  taxes  due  the  state  is 
entitled  to  priority  in  payment  over  a  judgment 
agaiD8t  tbe  tax  debtor  out  of  the  proceeds  of  a  sale 
of  his  lands  under  execution  issued  on  such  Judg- 
ment. 

And  that  a  lien  for  taxes  is  not  displaced  by  a 
pre-extstiQg  Judgment  or  decree,  and  a  purchaser 
at  a  mortgage  sale  cannot  withhold  any  ot  tbe 
moneys  derived  therel'rom  to  pay  taxes  then  a  lien 
on  tbe  property  sold  unless  authorized  to  do  so  by 
the  tcrm^  of  the  sale,  was  held  in  Osterberg  v. 
rnion  Trust  Co.  of  New  York  (1876;  98  U.  H.  428,  23 
L.ed.964. 

So  in  Jenkins  v.  Newman  (1H89)  122  Ind.  99,  it  was 
held  that  a  tax  lien  upon  which  a  decree  of  fore- 
closure has  been  rendered  is  superior  to  a  Judg- 
ment lien. 

And  money  of  a  debtor  In  the  hands  off  the  sheriff 
will  be  directed  to  be  paid  in  satisfaction  of  an  ex- 
ecution against  such  debtor  for  taxes  held  by  the 
sheriff  under  Georgia  Act  of  1804,  section  14,  pro- 
viding that  the  taxes  thereby  imposed  shall  be  pre- 
ferred to  a  11  securities  and  Incu  mbrances  whatever, 
in  preference  to  a  senior  n.  fa.  in  favor  of  indi- 
viduals in  his  bands,  tbe  dates  of  tbe  contending 
claims  not  t)eing  material.  Stat©  v.  Pemberton 
(1831)  Dudley  (Ga.)  15. 

And  where  lands  held  by  one  person  as  trustee  of 
the  legal  title  for  the  use  of  another  are  sold  to  a 
third  person,  and  subsequently  sold  at  sheriff's 
etaJe  under  u  Judgment  against  the  iierson  f(»r 
whose  benefit  they  were  formerly  held  for  the  pur- 
pose ot  questioning  the  title  ot  the  purchaser,  who 
perfected  his  title  by  purchasing  at  the  sheriff's 
sale,  taxes  assessed  against  the  Judgment  debtor 
while  the  lands  were  in  the  bands  of  the  trustee 
are  entitled,  under  Pennsylvania  Act  of  February 
3, 1^^,  making  taxes  a  lien  having  priority  over 
judgments,  to  be  first  paid  out  ot  the  proceeds  of 
the  sheriff's  sale  before  payment  of  the  Judtrnient, 
though  the  Judgment  debtor  never  had  any  title  to 
the  land,  either  legal  or  equitable,  in  his  own  name. 
Dungan's  App.  (1879)  88  Pa.  414. 

So  a  claim  of  the  commonwealth  against  a  surety 
ot  a  defaulting  collector  of  duties  is  a  paramount 
claim  upon  the  proceeds  of  his  lands  sold  under  a 
decree  of  the  orphan's  court,  over  a  mortgage 
29  L.  R.  A. 


subsequently  executed  and  the  claims  of  other 
creditors,  under  Pennsylvania  Act  of  May  30,  1811, 
providing  that  the  amount  of  balances  settled 
agreeably  to  that  act.  due  tbe  commonwealth, 
shall  be  a  lien  on  the  real  estate  of  the  persons  in- 
debted and  their  sureties  from  the  date  of  the 
settlement.    Forney  v.  Com.  (1849)  10  Pa.  4a>. 

And  a  claim  of  the  United  States  for  an  unpaid 
tax  on  distilled  spirits  is  entitled  to  priority  of  pay- 
ment out  of  the  proceeds  of  a  sheriff's  sale  under 
execution  on  a  Judgment  in  favor  of  a  third  per- 
son, of  property  used  in  tbe  distiller^  and  in  dis- 
tilling, over  a  claim  of  the  landlord  of  the  distiller 
for  rent,  under  the  Act  of  Congress  of  July  20, 
1868  (15  Stat,  at  L.  125,  g  1)  making  such  tax  a  first 
lien  upon  the  spirits  distilied.and  the  stills,  %^e8sele, 
fixtures,  and  tools  therein.  Dungan*s  App.  (1871) 
68  Pa.  204,  8  Am.  Rep.  169. 

So  an  as8(>ssment  for  paving.  Imposed  under 
Pennsylvania  Act  of  February  8, 1824,  relating  to 
taxes  on  real  estate  in  the  city  and  county  of  Phila- 
delphia giving  priority  over  all  other  obligations 
or  responsibilities,  is  superior  to  a  mechanic's  lien 
and  is  entitled  to  priority  of  payment  out  of  the 
lands  to  which  the  liens  attached  under  a  vemU- 
Uoni  exponas  over  claims  of  mechanics  and  ma- 
terialmen and  Judgment  creditors.  Pennock  v. 
Hoover  (1835)  5  Rawie,  291. 

But  a  county  tax  in  order  to  have  priority  over 
a  real  estate  mortgage  under  Delaware  Statute  of 
March  15, 1H7.5,  providing  that  a  state  or  county  tax 
shall  be  paramount  to  all  other  liens,  must  have 
been  levied  upon  the  mortgaged  real  estate  before 
its  convereion  Into  personalty  by  a  sale  under  the 
mortgage,  tihoads  v.  Given  (1876)  5  Houst.  (Del.) 
183. 

And  a  municipal  lien  filed  by  the  city  of  Pitts- 
burgh for  grading  and  paving  is  not  entitled  to 
priority  of  payment  out  of  the  proceeds  of  a  sale  of 
real  estate  of  the  tax  debtor  over  a  mortgage  of 
a  prior  date  and  record,  under  Pennsylvania  Act  of 
February  3, 1824,appllcable  to  Philadelphia  and  sub- 
sequently extended  to  Allegheny  county,  as  the 
Actof  April  18, 1857,  with  the  supplementary  Act 
of  April  22. 1K5H,  relating  to  setting  curbstones  and 
raising  sidewalks  therein,  provides  an  entirely 
different  system  of  procedure  and  makes  no  pro- 
vision for  priority.  Pittsburgh's  App.  (1861)  40  Pa. 
455. 

So  a  tax  lien,  under  Conn.  Gen.  Stat.,  9  3890,  pro- 
viding that  the  estate  of  any  person  In  any  portion 
of  real  estate  which  is  by  law  set  in  his  list  for  tax- 
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as  a  copartner  as  well  as  from  the  firm,  would 
become  a  lien  upon  his  real  estate.  See 
Chapin  v.  Streeter,  124  U.  S.  360,  31  L.  ed. 
475. 

3.  It  is  conceded  by  counsel  that  the  facts 
in  this  case  present  for  our  determination 
the  same  question  as  that  involved  in  the 
case  New  England  Loan  cC  T.  Go.  v.  Young, 
81  Iowa,  782,  10  L.  R.  A.  478.  It  was  there 
held  that  taxes  on  personal  property  which 
became  a  lien  upon  mortgaged  real  estate 
after  foreclosure  and  sale  of  the  mortgaged 
premises,  and  prior  to  the  expiration  of  the 
period  of  redemption,  were  a  lien  superior 
to  any  right  acqi^ired  by  the  holders  of  the 
mortgage  by  virtue  of  the  foreclosure  and  sale 
of  the  property.  On  a  rehearing,  the  major- 
ity of  the  court  as  then  constituted  adhered 
to  the  doctrine  announced  in  the  original 
opinion,  Justices  Granger  and  Robinson  dis- 
seitting.  The  writer,  who  has  since  become 
a  member  of  the  court,  while  appreciating 
the  importance  of  the  question  presented, 
and  being  fully  impressed  with  the  necessity 


of  adhering  to  established  precedents,  is  nev- 
ertheless unable  to  concur  in  the  opinion  of 
the  ma j oritur  of  the  court  as  then  constituted 
in  so  far  as  it  relates  to  the  priority  of  liens. 
Taxes  become  liens  by  virtue  of  statute  only, 
and,  when  created,  the  lien  is  not  to  be  en- 
larged by  judicial  construction.  Cooley, 
Taxn.  444 ;  Desty,  Taxn.  p.  734 ;  Jaffray  v. 
And£r$on^  66  Iowa,  719 ;  New  England  Loan 
dt  T,  Co,  V.  Young,  81  Iowa,  738,  10  L.  R. 
A..  478.  Now,  our  statute  does  not  provide, 
either  expressly  or  by  implication,  that  taxes 
due  upon  personal  property  shall  be  a  lien 
upon  real  estate  owned  by  such  person,  su- 
perior to  any  lien  then  existing  thereon.  It 
simply  says,  as  to  such  taxes,  they  shall  be 
a  lien'upon  any  real  estate  he  owns,  or  which 
he  may  afterwards  acquire.  To  hold  that  a 
mere  statutory  creation  of  a  lien  upon  real 
estate,  without  more,  is  equivalent  to,  and 
to  be  construed  as,  creating  a  lien  superior 
to  existing  liens  thereon,  fs,  as  it  seems  to 
us,  not  only  overriding  all  rules  of  con- 
struction,   but  it  is  inconsistent  with   our 


atioD  Bbail  be  subject  to  a  lien  for  that  part  of  bis 
taxes  which  Is  laidnipon  the  valuation  of  said  real 
estate  as  found  in Isald  list  wben  finally  completed, 
has  priority  over  a  mortiraffe  upon  lands  of  the 
person  taxed  so  far  as  the  valuation  of  that  par- 
ticular tract  is  concerned  only  and  not  with  refer- 
ence to  taxes  on  his  other  property,  (}onn.  Cten. 
Stat.,  1 3809,  providiner  that  no  real  estate  incum- 
bered by  mortgage  shall  be  sold  for  the  payment 
of  any  taxes  except  the  tax  laid  upon  the  assessed 
valuation  of  such  real  estate  unless  the  sale  is 
made  subject  to  such  mortgagre.  Meyer  v.  Burritt 
(1891)  60  Conn.  117. 

VI.  SxiXtrogalion  of  ptrmns  paying  the  tax. 

The  rijrht  of  priority  of  payment  seems  to  be 
confined  strictly  to  the  state  or  municipality  im- 
posing the  tax,  and  not  to  be  extended  to  a  third 
person  paying  it  unless  he  was  compelled  by  law 
to  do  so. 

Thus  a  tax  collector  who  has  paid  over  taxes 
which  were  not  paid  but  which  were  made  a 
lien  by  statute  prior  to  all  others  charged  upon  the 
premises,  for  the  amount  of  which  the  taxpayer 
confesses  Judgment  in  favor  of  the  collector  and 
afterwards  dies,  has  no  right  of  priority  over  liens 
against  the  estate  which  preceded  his  judgment; 
the  collector  having  paid  voluntarily,  is  not  sub- 
rogated to  the  rights  of  the  state.  Wallace's  Es- 
tate (1868)  50  Pa.  401. 

And  the  assignee  of  a  mortgagor  who  pays  delin- 
quent taxes  upon  the  mortgaged  premises  proved 
by  the  collector  as  a  preferred  claim  against  the 
mortgagor's  estate  after  the  property  has  been 
sold  under  the  mortgage  subject  to  existing  liens 
cannot  recover  the  amount  thus  paid  from^the 
mortgagee.  Brown  v.  Holyoke  Water  Power  Co? 
(18ftJ)  157  Mass.  2«0. 

So  payment  of,  taxes  by  a  lessor  upon  bis  own 
lands  occupied  by  a  lessee  who  had  become  a  bank- 
rupt, under  contract  to  pay  all  taxes  assessed  upon 
the  demised  premises,  does  not  entitle  the  lessor  to 
claim  the  amount  of  such  payment  as  a  preferred 
debt  against  the  estate  of  the  lessee  under  section 
3»  of  the  Bankruptcy  Act.  Re  Parker  k  Peck  (1872) 
6  Ben.  28d. 

VII.  nVio/  amounts  to  a  divciftiture  of  the  right. 

When  the  receiver  of  taxes  presents  claim  for 
personal  taxes  to  the  assignee  for  the  benefit  of 
creditors  of  the  insolvent  tax  debtor  and  appears 
Ijefore  the  referee  upon  the  accounting  by  the  as- 
^9  L.  R.  A. 


slgnee  he  is  not  entitled  to  preference  over  other 
creditors,  but  must  be  regarded  as  having  elected 
to  come  in  under  the  assignment,  and  must  be 
treated  as  any  other  creditor  in  the  absence  of  a 
preference  in  his  favor.  Re  De  Freoe  (1898)  6  Misc. 
274. 

And  where  lands  are  sold  for  city  taxes  and  the 
purchase  moneys  brought  into  court  and  distrib- 
uted, the  city  making  no  claim  for  taxes  subse- 
quently assessed,  it  cannot  enter  a  lien  against  the 
property  and  again  sell  it  where  the  proceeds  of 
the  first  sale  would  have  been  sufiBcient  to  pay 
both,  the  statute  preserving  the  lien  only  where 
the  proceeds  are  insufficient  to  pay  the  whole. 
Smith  V.  Simpson  (1869)  60  Pa.  168. 

And  where  the  state  fails  to  assert  its  right  of 
preference  in  payment  of  taxes  due  it  from  the 
estate  of  an  insolvent  who  has  assigned  for  the 
benefit  of  creditora,  a  mortgagee  of  lands  upon 
which  the  taxes  are  a  lien  cannot  assert  it  and  re- 
quire the  assignee  to  pay  them.  Re  Lewis  (1880)  81 
N.  Y.  421. 

But  an  astfgnee  in  bankruptcy  cannot,  by  a  sale 
of  the  bankrupt'^  property,  devest  the  right  of  a 
state  to  enforce  payment  of  her  taxes  on  the  prop- 
erty wherever  found  though  the  state  refused  to 
come  into  the  bankruptcy  court  and  claim  them 
under  provisions  of  the  bankrupt  law  loc  the  pay- 
ment thereof,  no  power  existing  to  compel  her  to 
do  so,  or  to  seQ  the  property  free  of  incumbrance 
in  case  of  refusal.  Stokes  v.  State  (18r3)  48 Ga.  412, 
12  Am.  Rep.  588,  9  Nat.  Bankr.  Reg.  191. 

And  the  relinquishment  by  the  collector  of  a 
distress  for  taxes  upon  the  goods  of  a  tenant  on  the 
premises  taxed  is  not  a  release  of  the  priority  of 
taxes  over  mortgages  and  other  incumbrances, 
so  as  to  postpone  the  taxes  to  other  incum- 
brances: though  the  rule  is  probably  different  when 
the'goods  distrained  are  the  proijerty  of  the  owner 
of  the  estate  taxed.  Parker's  App.  (1844)  8  Watts  & 
8.  449. 

Nor  does  a  claim  of  the  commonwealth  for  taxes 
against  the  estate  of  one  who  has  assitmed  for  the 
benefit  of  creditors  which  by  Pennsylvania  Acts  of 
June  7,  1879,  section  14,  and  of  June  1. 1880,  S  81,  is 
made  a  preferred  claim  to  be  first  allowed  before 
any  other  claims  are  paid,  lose  lt«  preference  by 
reason  of  noncompliance  with  the  provisions  of 
Pennsylvania  Act  of  April  14, 1827,  §4  (Purdon,  Dig. 
p.  1386>  requiring  the  auditor-general  to  transmit  to 
the  respective  counties,  to  be  by  them  entered  of 
record,  certified  copies! of  the  liens  therefor.    Re 
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holding  in  the  construction  of  other  statutes 
where  similar  lan|?uage  is  employed.     The 
statute   provides  that  judgments  of  the  su- 
preme and  district  courts  of  this  state  **are 
liens  upon  the  real  estate  owned  by  the  de- 
fendant at  the  time  of  such  rendition,  and 
■also  upon  all  he  may  subsequently  acquire 
for  the  period  of  ten  years  from  the  date  of  I 
the  judgment."    Code,  ^  2882.     It  has  never  i 
been  claimed  under  that  statute  that  a  judg-  { 
ment  was  thereby  made  a  lien   prior  to  an  | 
existing   lien   upon   the  real    estate  of  the  | 
party.     Yet,  applying  the  rule  of  the  major- 
ity opinion  in  the   Young  Com,  it  could  be 
said  with  as  much  reason  as  in  the  case  at 
bar,  that  the  lien  thus  created  by  statute  was 
superior  to  all  existing  liens  against  the  real 
estate  of  the  judgment  debtor.     So  it  is  pro- 
vided in  bastardy  proceedings  that  upon  fil- 
ing the  complaint  "a  lien  shall  be  created 
upon  the  real  property  of  the  accused,"  etc. 
Code,  ^4717.     Was  the  claim  ever  made  that 
such  a  lien  was  superior  to  all  others  then  ' 
existing  against  the  land  of  the  accused?    In  ' 


these  and  other  cases  which  might  be  cited 
the  language  used  to  give  the  lien  is  general, 
as  in  the  case  at  bar.  In  none  of  them  is  it 
said  that  the  lien  shall  be  prior  to  existing 
liens,  but  in  each  case  the  priority  of  the  lieu 
is  left  to  be  determined  by  the  rules  of  law  ap- 
plicable to  all  liens  in  the  absence  of  special 
provisions.  An  examination  of  our  statutes 
will  show  that  when  the  legislature  has  in- 
tended to  create  a  lien  which  should  take 
precedence  of  existing  liens,  apt  language 
lias  been  used  to  express  such  intention.  See 
Code,  $5  1558,  and  chapter  100,  Acts  16th 
Gen.  Assem.  The  section  under  considera- 
tion makes  a  clear  distinction  between  liens 
upon  real  estate  for  taxes  assessed  thereon  and 
liens  upon  real  estate  for  taxes  assessed  upon 

fiersonal  property.  In  the  former  case  the 
ien  is  "against  all  persons,"  and  ** perpet- 
ual ;"  in  the  latter  it  is  simply  declared  that 
there  shall  be  a  lien.  Now,  in  the  opinion 
referred  to  this  language  of  the  statute  is  so 
enlarged  by  construction  that  in  effect  the 
statute  is  made  to  say  that  this  lien  upon  real 


Goodwin  Gas  Stove  &  Meter  Co's  Assigned  Estate 
(18U5)  166  Pa.  206,  aff'g  (1894;  3  Pa.  Dist  Kep.  483, 15 
Pa.  Co.  Ct,  Rep.  65. 

Nor  is  a  claim  against  the  surety  of  a  defaulting 
collector  lost  by  such  DoncompliaDce.  Forney  v. 
Com.  (1849)  10  Pa.  409. 

And  the  prior  lien  given  to  ail  city  and  county 
taxes  in  Allegheny  city  and  county  upon  real  estate 
upon  which  taxes  are  assessed,  by  Pennsylvania 
Acts  of  April  5. 1844,  and  February  27, 1860,  Is  not 
lost  by  the  default  of  the  collector  in  not  making 
the  taxes  out  of  the  i^ersonal  property  found  on 
the  premises  during  the  life  of  the  warrant,  so  as 
to  postpone  the  taxes  to  a  mortgage  and  entitle  it 
to  be  first  paid  out  of  the  proceeds  of  a  sale  there- 
under, i  Germania  8a v.  Bank's  App.  (1879)  91  Pa.  345. 

But  municipal  liens  for  taxes  are  cut  oflf  by  a 
Judicial  sale  under  Pennsylvania  Act  of  January  6, 
ltf&4,  9  19,  relating  to  municipal  liens  in  Pittsburg 
where  enough  is  realized  to  pay  them,  and  they  are 
to  be  paid  from  the  proceeds  in  preference  to 
prior  liens.    Pittsburg's  App.  (1871)  70  Pa.  142. 

And  the  prior  lien  of  municipal  taxes  in  the  city 
of  Allegheny,  given  by  Pennsylvania  Act  of 
February  27,  1860,  is  devested  by  a  sale  of  the  lands 
upon  which  they  are  asses^sed  by  foreclf)8ure  of  a 
prior  mortgage,  and  the  lien  creditors  are  remitted 
to  the  proceeds  of  sale  for  payment  of  their  respec- 
tive claims.    Shaw  v.  Allegheny  «1887;  115  Pa.  46. 

But  though  property  upon  which  a  tax  due  the 
United  States  is  a  prior  lien  which  is  sold  under 
process  of  a  state  court  does  not  pass  to  the  pur- 
chaser subject  to  such  lien,  the  lieu  attaches  to  the 
proceeds  of  the  sale  and  Is  to  be  first  paid  and  satis- 
fied therelrom.  Dungan's  App.  (1871)  68  Pa.  304,  8 
Am.  Kep.  169. 

A  city  tax,  however,  the  lien  of  which  attaches  to 
land  of  the  person  assessed,  cannot,  upon  the  sub- 
sequent transfer,  and  its  sale  by  the  sheriff  as  the 
property  of  the  vendee  under  a  Judgment  for  the 
purchase  price,  be  satisfied  out  of  the  proceeds  of 
such  sherill's  sale  as  the  lien  of  the  tax  attached  to 
all  the  vendor  originally  had  and  was  not  devested 
by  the  subsequent  transactions,  while  the  lien  of 
the  judgment  attached  to  what  the  vendee  ac- 
quired only.    Freeman  v.  Atlanta  (1881)  66  Ga.  617. 

The  quastiou  whether  the  right  to  prior  payment 
of  taxes  is  devested  by  an  assignment  for  the  bone- 
fit  of  creditors  has  been  differently  decided.  It  is 
thought,  however,  that  the  question  as  to  the  ex- 
istence of  a  lien  for  the  tax  is  controlling  upon  the 
question  of  divestiture. 
^  L.  R.  A. 


!     Thus  in  State  v.  Row^e  (1872)  49  Mo.  586,  It  was 

I  held  that  the  state  has  a  right  in  the  nature  of  an 

I  equitable  lien  on  the  property  of  a  taxpayer  for 

the  payment  of  taxes  on  personal  property  which 

is  not  discharged  by  an  assignment  of  the  property 

of  the  taxpayer  for  the  benefit  of  creditors. 

And  in  Wright  v.  Wigton  (1877)  84  Pa.  183,  it  was 
held  that  an  assignment  for  the  benefit  of  cred- 
itors does  not  exempt  real  estate  assigned  from 
liability  for  taxes  assessed  upon  it,  whether  im- 
posed belore  or  after  the  assignment. 

And  In  Cones  v.  Wilson  (1860)  14  lnd.465,  it  was 
held  that  the  assignment  of  property  to  trustees 
for  the  payment  ol  debts  is  not  such  a  transfer  as 
will  devest  the  lien  of  the  state  thereon  for  taxes. 

And  that  an  assignment  for  the  benefit  of  credi- 
tors does  not  constitute  such  a  change  of  possitssiou 
of  ()ersonal  property  remaining  on  the  lands  in- 
cluded in  the  assignment  as  to  exempt  it  from 
liability  to  seizure  for  taxes  assessed  upon  such 
lands,  was  held  in  Wright  v.  Wigton,  supra. 

And  that  creditors  in  case  of  assignment  under  the 
Illinois  insolvency  laws  were  held  not  to  acquire 
such  vested  rights  in  the  property  assigned  that  it 
could  not  be  thereafter  taken  or  appropriated  for 
the  payment  of  uixes  levied  l)efore  the  assignment 
but  which  had  not  then  become  a  lien  upon  the 
property  assigned,  in  Jack  v.  Weienuett  (1885)  115 
111,  ia5,  56  Am.  Rep.  129. 

And  that  payment  by  preference  out  of  the  pro- 
ceeds of  an  insolvent's  movable  property  of  taxes 
on  personalty  was  held  rightfully  ordered  when 
proceeds  of  his  real  estate  were  not  included  therein, 
and  that,  there  t)eing  no  legislation  requiring  regis- 
tration to  secure  a  lien  for  the  pai  meut  of  taxes 
on  personal  property,  the  lien  existed  independ- 
ent of  registration,  in  MuUan  v.  His  Creditors 
(1887;  39  I^.  Ann.  307. 

So  a  water  tax  made  a  Hen  by  statute  upon  the 
property,  upon  which  it  is  assessed.  Imposed  ut>oii 
lauds  in  the  hands  of  an  assignee  in  bankruptcy, 
should  be  paid  in  full  by  the  assignee  when  he  has 
sufficient  funds  in  his  hands  as  a  part  of  the  propx^r 
expenses  of  his  administration  of  the  estate.  Re 
Moller  (1876)  8  Ben.  5;!«,  affirmed  (1877)  14  Blatchf. 
207. 

And  taxes  in  New  York  where  they  are  made  a 
personal  debt  of  the  owner  of  the  premises  against 
which  they  are  assessed  collectible  out  of  his  prop- 
erty, laid  before  the  commencement  of  proceedings 
in  bankruptcy  against  such  owner,  should  be  paid 
in  full  by  the  assignee  in  bankruptcy  when  he  has 
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estale  for  personal  taxes  shall  be  superior  to 
all  other  hens  then  existing?  against  said  real 
estate.  The  statute  does  not  say  so,  the  legis- 
lature has  not  so  declared,  nor  can  any  such 
result  be  reached  by  applying  to  this  provis- 
ion of  the  statute  the  same  rule  of  construc- 
tion applied  to  like  language  used  elsewhere 
ill  the  code.  Why  should  a  spnecial  rule  of 
construction  be  created  for  this  particular 
statute?  What  reason  is  there  for  saying 
tlmt  this  provision,  simply  creating  a  lien, 
means  more  than  it  says?  In  the  Young  Case 
it  is  said  in  the  majority  opinion:  "It  is  a 
general  principle  in  our  system  of  taxation 
that  when  taxes  are  mar^e  a  lien  upon  real 
estate  they  become  prior  and  superior  to  all 
mortgage  or  judgment  liens."  As  to  taxes 
assessed  against  personalty  and  by  statute 
made  a  lien  upon  realty,  without  provisions 


for  priority,  the  above  statement,  in  our  judg- 
ment, finds  no  support  in  the  authorities. 
Touching  this  question,  the  supreme  court  of 
South  Dakota,  in  the  recent  case  of  Miller  v. 
Anderson,  1  S.  Dak.  539,  11  L.  R.  A.  317. 
said  :  "But,  reading  the  entire  section  1612 
togetlier,  it  is  inexplicable  to  us  why,  if  the 
legislature  intended  to  put  both  real  and  per- 
sonal taxes  on  a  common  footing,  and  make 
them  both  liens  to  the  same  extent  and  of 
the  same  rank,  they  should  not  have  used 
terms  at  least  suggestive  of  such  intent.  If 
by  force  of  a  general  principle,  as  stated  in 
the  majority  opinion  of  the  supreme  court 
of  Iowa,  hereinafter  referred  to,  the  lien  de- 
clared was  necessarily  a  first  one,  why  was 
it  not  as  safe  to  rely  upon  that  principle  in 
the  case  of  real  estate  taxes  as  in  the  case  of 
personal  property  taxes?    As  to  the  former, 


9ufflcient  funds  in  his  bands,  and  not  be  cbarfred 
agralnst  the  proceeds  of  a  sale  of  the  property 
under  a  prior  mort^agre.    It4d. 

And  Iowa  Laws  of  1876,  chap.  14,  providing  that 
assessments  or  taxes  shall  be  entitled  to  priority  or 
preference  and  be  first  paid  in  full,  charges  an  as- 
siflmee  for  the  benefit  of  creditors  with  the  duty  to 
pay  taxes  levied  agiilnst  the  debtor  to  the  extent 
of  the  property  coming:  to  his  hands,  thouf^h  no 
levy  had  been  made  and  no  claim  tiled  or  demand 
made.    Hulscamp  Bros.  v.  Albert  (1883)  60 Iowa,  421- 

The  riirht  of  the  state  to  priority  of  payment  of 
taxes  is  defeated,  however,  by  a  bona  fine  transfer 
of  his  property  by  the  taxpayer  before  it  attaches, 
when  the  tax  is  not  a  lion  thereon.  Anderson  v. 
State  (ia52)  23  Miss.  450;  Bailey  v.  Fuqua  (1852)  24 
Miss.  497. 

And  the  property  of  a  national  bank  rrj?anized 
under  the  Act  of  June  3, 1864,  cannot  be  subjected 
to  H  claim  for  a  tax  which  was  a  mere  personal 
debt  of  the  bank  and  not  a  Hen  upon  the  property 
sought  to  be  subjected  at  the  time  the  bank  became 
Insolvent  and  a  receiver  was  appointed  as  against 
the  claim  of  such  receiver.  Woodward  v.  Ells- 
worth (1879)  4  Colo.  580. 

And  in  Lyon  v.  Guthard  (1883)  52  Mich.  271,  it  was 
held  that  in  MicbiKan  there  is  no  law  makinipr  per- 
sonal taxes  a  lien  until  a  levy  is  made,  and  a  per- 
sonal tax  upon  which  no  levy  has  been  made, 
u»rainst  one  who  has  made  a  valid  assignment  for 
the  benefit  of  creditors  cannot  be  satisfied  from  the 
stock  in  the  hands  of  the  assignee  upon  any  terras 
other  than  those  to  which  other  creditors  are  enti- 
tled, as  to  permit  the  seizure  of  such  pro|.)erty 
would  be  to  permit  the  property  of  one  to  be  taken 
to  pay  the  tax  of  another. 

And  in  Be  Ranker  (1893)  6  Misc.  274,  it  was  held 
that  a  claim  for  personal  taxes  ajraiust  an  assignor 
for  the  benefit  of  cwiditors  is  not  entitled  to  pi-el- 
erence  over  other  claims  filed  with  the  assignee 
where  it  Is  not  preferred  in  the  assig-nment  and  its 
priority  is  not  prcjvided  for  by  statute. 

So  it  was  held  that  taxes  Imposed  under  the  laws 
ot  the  state  of  New  York  upon  real  estate  will  not 
be  required  to  be  paid  in  case  of  an  assignment  by 
the  taxpayer  for  the  benefit  of  creditors  in  prefer- 
ence to  the  private  creditors  of  the  ussitrnor  where 
they  are  not  preferred  in  the  assifjrnment  and  the 
taxes  are  not  claimed  out  of  the  particular  real 
estate  upon  which  they  are  imposed,  in  Re  Lewis 
(1880)  9  Ualy,  220. 

And  that  the  court  has  no  power  to  direct  an 
assignee  for  the  benertt  of  creditors  to  pay  taxes 
on  lands  Included  in  the  property  a(<si(rned  in  pref- 
erence to  other  debts  of  the  assignor  where  the 
assigment  contained  no  provision  with  relation  to 
the  taxes  except  as  they  were  included  in  the  gen- 
eral un preferred  debts  the  authority  of  the  as- 
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sifirnee  and  the  control  of  the  court  over  him  be- 
ing limited  by  the  ex  press  terms  of  the  assignment. 
In  i?«  Lewis  (1880)  81 N.  Y.  421. 

In  Re  Lewis  (1880)  9  Daly,  220,  the  court  drew  a 
distinction  between  cases  of  distribution  under  the 
bankruptcy  laws  and  by  an  assignee  for  the  benefit 
of  creditors,  saying  that  in  the  one  case  the  distri- 
bution Is  made  by  law,  taking  all  discretion  in 
the  matter  away  from  the  debtor;  In  the  other  case 
the  distribution  is  made  according  to  the  will  of 
the  debtor  as  expressed  in  the  deed  of  assignment. 

VIII.  Enforcement  of  the  right . 

The  state  is  not  bound  to  wait  until  the  estate  of 
an  insolvent  in  the  hands  of  trustees  Is  adminis- 
tered for  the  collection  of  a  claim  for  taxes  and 
then  participate  in  the  distribution  of  the  proceeds 
but  may  at  once  enforce  payment  to  the  exclusion 
of  all  other  creditors.  Dunlap  v.  Gallatin  County 
(1853)  15  111.  7. 

Formal  proof  of  debt  in  respect  to  claims  for 
taxes  and  water  ititee  against  a  bankrupt  estate 
is  not  necessary.  Re  Moller  (1876)  8  I)en.  526,  af- 
firmed (1877)  14  Blatchf.  207;  Huiscarap  Bros.  v.  Al- 
bert (1883)  60  Iowa,  421. 

And  town  and  school  taxes  are  a  preferred  claim 
against  an  insolvent  estate  of  a  deceased  person 
under  the  Maine  statute  which  need  not  be  pre- 
sented to  or  proved  before  commissioners  of  in- 
solvency, but  may  be  recovered  in  an  action  of 
debt  against  the  administrator  without  present- 
ment.    Bulflnch  V.  Benner  (ls74)  64  Me.  407. 

So  a  city,  which  has  a  pri\ilege  for  the  payment 
of  taxes  upon  the  property  of  a  succession  which 
is  sold  by  order  of  the  court  of  probate,  may  make 
direct  claim  tor  the  sum  due  out  of  the  proceetls  of 
sale  in  the  hands  of  the  executors  for  distribution, 
su«th  sale  transferring  the  privilege  from  the  prop- 
erty to  the  proceeds.  Dupuy's  Succession  (IJiSl)  33 
La.  Ann.  258. 

And  when  the  tax  is  a  prior  Hen  the  register  in 
bankruptcy  may  direct  the  payment  of  debts  due 
the  Slate  and  all  taxes  and  assessments  made  under 
her  laws  out  of  the  bankrupt  taxpayer's  estate  to 
the  prejudice  of  a  creditor  having  a  prior  lien.  Re 
Brand  (1869)  3  Nat.  Bankr.  Reg.  324. 

So  the  duty  is  charged  uix)n  an  assignee  for  the 
benefit  of  creditors  by  Iowa  Laws  of  1876,  chapter 
14,  providing  that  assessments  or  taxes  shall  be  en- 
titled to  priority  or  pretereuce  and  be  first  paid  in 
full,  to  pay  taxes  levied  against  the  debtor  to  the 
extent  of  the  property  coming  into  his  bands 
though  no  levy  of  the  taxes  had  been  made  on  the 
goods  and  no  claim  bad  been  filed  for  the  taxes, 
against  the  assignee,  or  demand  made.  Hulscamp 
Bros.  V.  Albert  (1883)  60  Iowa,  421. 

And  the  right  of  the  state  In  the  nature  of  an 
equitable  lien  upon  the  proi>erty  of  the  taxpayer 
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they  were  careful  to  state  that  the  lien  was 
'against  all  persons;'  thus  definitely  fixing 
its  rank  as  a  lien;  and  then,  in  direct  con- 
tradistinction as  to  personal  property  taxes, 
they  provide  that  they  shall  simply  be  a  lien. 
•  Gathering  the  meaning  and  intent  of  this  act 
from  its  language,  (and  this  is  a  primary 
rule  of  construction),  we  conclude  that  that 
part  of  said  section  1612  which  relates  to  per- 
-sonal  property  taxes  gives  a  lien  for  the  same 
t<>  the  tax  creditor  from  the  time  they  became 
due  upon  any  real  property  then  owned  or 
subsequently  acquired  by  the  tax  debtor,  sub- 
ject, however,  as  in  case  of  other  liens  created 
by  law,  to  general  statutes  governing  ques- 
tions of  priority  or  rank. "  A  majority  of  the 
-court  as  now  constituted  is  in  full  accord  with 
the  views  expressed  bv  Mr,  Justice  Granger 
in  his  dissenting  opinion  in  the  Yoima  Case. 


The  writer  has  given  this  question  a  careful 
investigation,  and  js  convinced  that  the  rule 
of  the  majority  opinion  in  the  Young  Case  is 
wrong,  and  that  by  it  the  letter  and  spirit 
of  the  statute  is  unwarrantably  extended  by 
judicial  construction,  to  the  great  detriment 
of  other  lien  holders,  and  an  effect  given  to 
that  part  of  the  statute  never  contemplated 
by  the  legislature.  All  the  statute  provides 
as  to  personal  tax  being  a  lien  upon  real  es- 
tate is  that  it  shall  be  a  lien,  and  as  such  it 
must  be  held  to  come  within  the  general  rule 
that  its  priority  is  to  be  determined  as  of  the 
time  the  lien  attached.  In  view  of  the  very 
full  discussion  of  this  question  in  the  Young 
Case  we  need  not  say  more.  The  mortgage 
lien  of  plaintiff,  having  attached  to  the  lots 
prior  to  the  time  the  taxes  on  the  personalty 
became  a  lien  thereon,  must  be  held  to  be 


for  the  payment  of  taxes  upon  personal  property 
may  be  enforced  after  an  aaslfironaent  by  the  tax- 
payer for  the  benetlt  of  creditors,  by  the  seizure 
and  sale  of  property  in  tbe  bands  of  the  assifmee 
UDder  Warner's  Mo.  Stat.,  1188,  section  26,  autboriz- 
Id  If  such  seizure  and  sale  of  tbe  property  of  tbe 
person  liable  for  tbe  taxes.  It  t)einff  reararded  for 
sucb  purpose  as  the  pmperty  of  tbe  assignor. 
State  T.  Rowse  (1872)  49  Mo.  686. 

Likewise  tbe  state  bavlnff  a  paramount  riffbt  to 
collect  taxes  imposed  upon  a  railroad  company 
under  tbe  New  York  corporation  tax  act  out  of 
moneys  in  tbe  bands  of  a  receiver  tbereof  ap- 
pointed by  tbe  court  is  not  confined  to  tbe  proceed- 
loflTB  provided  by  that  act  for  their  collection,  but 
may  make  a  direct  application  for  an  order  r&juir- 
Ing  tbe  receiver  to  pay  in  tbe  foreclosure  proceed- 
ing in  which  be  was  appointed,  making  tbe  corpo- 
ration and  the  receiver  parties.  Central  Trust  Co. 
V.  New  York  City  &  N.  R.  Co.  (1888)  (N.  Y.)  18  Cent. 
Rep.  404. 

And  when  a  railroad  corporation  liable  to  taxa- 
tion under  tbe  New  York  corporation  tax  act  is  op- 
crated  under  tbe  corporate  franchise  by  a  receiver 
appointed  by  tbe  court,  and  be  has  in  bis  bands 
money  arising  from  tbe  gross  earnings  sufficient  to 
pay  tbe  taxes  accrued  under  that  act,  tbe  state  has 
a  paramount  right  to  collect  sucb  taxes  from  sucb 
money.  ,  Ibid, 

And  the  state  has  a  right  paramount  to  other 
creditors  under  Missouri  Acts  ISHl,  6  7,  p.  18U,  to  be 
paid  taxes  due  it  out  of  the  assets  in  the  hands  of  a 
receiver  of  tbe  taxpayer,  and  tbe  court  sbould  see 
that  sucb  taxes  are  paid  before  distribution  to 
other  creditors  though  the  demand  therefor  was 
not  presented  by  tbe  collector  within  the  time  pre- 
scribed for  the  presentment  of  claims.  Greeley  v. 
Provident  Sav.  Bank  ^1880)  96  Mo.  458. 

So  N.  Y.  Rev.  Stat.,  7th  ed.  S»8,  fi  27,  making  taxes 
assessed  upon  tbe  estate  of  a  deceased  person  pre- 
vious to  his  death  a  preferred!  claim  against  his  es- 
tate in  tbe  second  order  of  preference,  furnishes 
the  rule  by  which  personal  representations  must  be 
governed  in  ascertaining  and  paying  tbe  debts  of 
the  deceased.    Re  Babcock  (1889)  115  N.  Y.  450. 

And  executors  and  administrators  are  held  under 
Maryland  Code,  art.  81,  t  72,  making  taxes  a  pre- 
ferred claim,  asaifected  with  notice  of  all  taxes  due 
upon  all  tbe  property  in  their  custody:  and  it  is 
their  legal  duty  to  ascertain  and  discbarge  the 
same,  next  after  funeral  expenses,  before  proceed- 
ing to  tbe  further  administration  of  the  estate. 
Bonaparte  v.  State  (1885)  63  Md.  466.* 

And  demands  for  taxes  due  tbe  state  preferred  in 
tbe  distribution  of  tbe  estate  of  a  decedent  under 
Maryland  Code,  art.  81,  S  72,  are  not  within  tbe  ju- 
risdiction of  the  orphan^s  court,  the  scrutiny  and 
approval  of  whiob  is  a, safeguard  applicableiand 
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appropriate  to  claims  essentially  of  a  private  na- 
ture.   Jbtd. 

Taxes  required  by  Maryland  Code,  art  81. 1 T2,  to 
be  paid  by  administrators  as  preferred  debts  to  tbe 
exclusion  of  all  others  except  necessary  funeral  ex- 
penses are  not  within  the  purview  of  Maryland 
Code.  art.  98,  S 109.  relieving  tbe  administrator  from 
liability  for  a  claim  of  wbicb  he  bad  no  notice  ex- 
bibited  after  be  bad  paid  away'and  distributed  tbe 
estate  according  to  law,  or  section  117  tbereof  pro- 
viding that  he  is  not  bound  to  take  notice  of  claims 
unless  they  are  exhibited  legally  authenticated  or 
unless  allowed  by  tbe  orphan *s  court,  or  unless  suit 
is  pending  thereon,  or  section  96  thereof  providing 
that  no  administrator  shall  be  allowed  in  bisac* 
count  for  any  claim  discharged  by  him  unless  be 
produce  the  claim  passed  by  tBe  orphan^s  court  or 
proven  as  therein  directed,  or  section  88  thereof 
providing  the  method  of  proof  of  debts  and  forbid- 
ding tbe  discbarge  of  any  claims  unless  passed  upon 
in  tbe  prescribed  manner.    IhM, 

And  where  property  subject  to  a  lien  for  a  tax 
due  tbe  United  States  to  which  priority  is  given  is 
sold  under  process  issued  from  a  state  court,  that 
court  will  distribute  the  proceeds  and  recognize  tbe 
priority  of  the  claim  of  the  United  States.  Dun- 
gan's  App.  (1871)  68  Pa.  204,  8  Am.  Rep.  169. 

So  Mo.  Rev.  Stat.,  S  6758,  providing  for  the  collec- 
tion of  taxes  on  personalty  by  distraint,  and  section 
6H36.  providing  for  the  collection  of  taxes  on  realty 
by  action,  do  not  prevent  tbe  presentment  of  tax 
bills  for  allowance  in  probate  court  in  tbe  third 
class  under  Mo.  Hev.  Stat..  S  184,  providing  for  the 
presvntment  of  all  debts  including  taxes  due  the 
state  or  any  county  or  incorporated  city*  or  town. 
State  V.  Donaldson  (1887)  28  Mo.  App.  190. 

And  that  a  tax  is  not  a  debt  in  the  legal  sense  of 
the  term  does  not  prevent  its  presentment  for  al- 
lowance in  probate  court  against  the  estate  of  a  de- 
ceased pei-son  in  class  three,  under  Mo.  Rev.  Stat.. 
S  184,  providing  for  tbe  division  of  all  demands 
against  estates,  class  three  expressly  including 
taxes  due  the  state,  a  county,  or  an  inaorporated 
city  or  town.    IbUI. 

Nor  is  a  tax  a  debt,— an  action  for  the  collection 
of  which  can  be  stayed  pending  proceeding  in  bank- 
ruptcy against  the  taxpayer  under  section  5106  of 
the  Bankruptcy  Act,  providing  that  no  credit<ir 
whose  debt  is  provable  shall  be  allowed  to  prose- 
cute suit  thereon  to  final  Judgment.  Re  Duryee 
(IHW))  '2  Fed.  Rep.  68. 

Where  the  dittsolution  of  a  corporation  has  been 
adjudged  the  intervention  of  the  attorney-general 
to  enforce  the  right  of  the  state  to  priority  in  the 
payment  of  taxes  due  It  out  of  the  assets  is  unnec- 
essary. Re  Columbian  Ins.  Co.  (1866)  3  Abb.  App. 
Dec.  239,  3  Keyes,  128.  F.  H.  B. 
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superior  to  the  tax  Hen.  The  case  of  New 
England  Loan  &  T.  Co,  v.  Young,  heretofore 
referred  to.  in  so  far  as  it  holds  that  taxes  as- 
sessed against  personal  property,  and  which 
become  a  lien  upon  real  estate,  are  a  lien 
thereon  prior  ana  superior  to  existing  liens 
thereon,  must  be  and  is  overruled. 

4.  Can  the  plaintiff  recover  from  the  county 
the  amount  of  taxes  paid,  with  interest  there- 
on? Plaintiff  seems  to  base  her  right  to  re- 
cover upon  section  870  of  the  Code.  That  sec- 
tion provides:  "The  board  of  supervisors 
shall  direct  the  treasurer  to  refund  to  the 
taxpayer  any  tax,  or  any  portion  of  a  tax. 
found  to  have  been  erroneously  or  illegally 
exacted,  or  paid,  with  all  interest  and  costs 
actually  paid  thereon,  and  in  case  any  real 
property  subject  to  taxation  shall  be  sold  for 
the  payment  of  such  erroneous  tax,  interest, or 
costs  as  above  mentioned,  the  error  or  irreg- 
ularity in  the  tax  may  at  any -time  be  cor 
rected  as  above  provided,  and  shal  1  not  affect 
the  validity  of  the  sale,  or  the  right  or  title 
conveyed  by  the  treasurer's  deed,  if  the  prop- 
erty was  subject  to  taxation  for  any  of  the 
purposes  for  which  any  portion  of  the  taxes 
for  which  the  land  was  sold  was  levied,  and 
the  taxes  were  not  paid  before  the  sale,  and 
the  property  had  not  been  redeemed  from 
sale."  If  it  be  conceded  that  plaintiff's  case 
is  within  the  provisions  of  this  statute,  still 
she  cannot  recover  as  against  Polk  county. 
The  demurrer  is  the  one  usually  interposed 
in  equitable  actions,  and  by  it  the  sufficiency 
of  the  facts  stated  to  constitute  a  cause  of  ac 
tion  against  the  county  are  questioned.  Un- 
der our  statute,  before  one  holding  an  unliq- 
uidated demand  against  a  county  can  sue 
thereon,  he  must  present  the  same  to  the  board 
of  supervisors  of  the  county  and  demand 
payment  thereof.  This  is  preliminary  to 
his  right  to  prosecute  an  action  against  the 
county.  It  is  not  alleged  in  the  bill  in  this 
case  that  this  claim  was  ever  presented  to 
the  board  of  supervisors,  and  payment  de- 
manded. Code.  $  Iii610.  If  we  treat  the  claim 
for  a  ref undine  as  a  liquidated  claim  or  de- 
mand against  the  county,  then  it  seems  to 
us  under  the  wording  of  Code.  §  870,  hereto- 
fore quoted,  it  must  be  presented  for  allow- 
ance to  the  board  before  suit  can  be  instituted. 
It  says  the  board  of  supervisors  shall  direct 
the  treasurer  to  refund,  etc.  Clearly  the  stat- 
ute contemplates  that  the  board  shall  have 
an  opportunity  to  refund  without  suit,  and 
without  being  compelled  to  pay  further  costs 
incident  to  litigation,  which  they  might  be 
willing  to  avoid  by  refunding  if  they  were 
asked  so  to  do  before  an  action  was  com- 
menced. Here  i3  a  party  claiming  a  refund- 
ing of  certain  money  paid  in  redemption  from 
tax  sale.  It  is  reasonable  that  the  board 
should  have  an  opportunity  to  pass  upon  the 
justness  of  his  demand  before  the  county  can 
Im?  put  to  the  payment  of  costs.  BrownUe  v. 
Marion  County,  53  Iowa,  488 ;  Dickey  v.  Polk 
County,  58  Iowa,  289;  Richards  v.  Wapetto 
County,  48  Iowa,  510. 

5.  Is  plaintiff  entitled  to  a  judgment  against 
the  other  defendants?  It  was  the  duty  of 
these  defendants  to  pay  these  taxes,  and,  as 
we  have  held  in  another  division  of  this  opin- 
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ion,  that  duty  rested  upon  them  as  a  copart- 
nership and  also  as  individuals.  Plaintiff 
redeemed  from  a  tax  sale  of  the  real  estate 
for  these  taxes,  being  compelled  to  do  so  to 
protect  her  interest  in  the  land,  and  to  pro- 
cure an  extension  of  the  insurance  company's 
mortgage  on  the  premises  which  was  prior  to 
her  own  mortgage.  The  case  is  peculiar. 
As  to  all  these  defendants  (except  W.  W. 
Clark)  we  discover  nothing  from  which  we 
can  say  that  a  promise  or  contract  to  refund 
the  amount  paid  by  plaintiff  can  be  inferred. 
They  were  under  no  obligations  to  the  plain- 
tiff to  pay  these  taxes,  only  in  so  far  as  that 
as  good  citizens  it  was  their  duty  to  do  so. 
The  taxes  were  not  assessed  against  this  land. 
The  title  to  the  land  was  not  in  dispute.  No 
benefit  was  conferred  upon  their  title  because 
plaintiff  made  redemption,  for  they  claimed 
no  title  to  the  land.  The  only  co»ceivable 
benefit  of  the  redemption  to  them  was  that 
thereby  an  obligation  due  from  them  to  the 
government  was  discharged.  If  one  could 
make  another  his  debtor  by  simply  paying 
his  debt,  then  justice  would  require  that 
these  defendants  should  be  held  liable  to 
plaintiff  for  the  amount  of  their  debt  which 
she  has  paid.  But  it  is  said  that  one  cannot 
thus  make  another  his  debtor  without  the 
latter 's  request  or  consent.  Iowa  Homestead 
Co.  V.  Des  Moines  Nav.  cfe  R.  Co,  84  U.  S.  17 
Wall.  166,  21  L.  ed,  623;  Oarrignn  v.  Knight, 
47  Iowa,  527.  The  case  is  unlike  Good  now 
Y,  Sticker,  61  Iowa,  261,  or  any  other  called 
to  our  attention,  for  the  reasons  above  given. 
So  far  as  these  defendants  (except  w.  W. 
Clark)  are  concerned,  there  is  no  obligation 
resting  upon  them  to  reimburse  plaintiff  for 
the  amount  paid  by  her  in  redemption  of  these 
lots. 

6.  It  seems  to  us  that  W.  W".  Clark  is  im- 
pliedly bound  to  reimburse  the  plaintiff  for 
the  amount  she  has  expended  in  redeeming 
these  lots  from  tax  sale  with  interest  and 
costs.  He  knew  these  taxes  were  unpaid. 
He  knew  that  they  would  in  time  l>ecome  a 
lien  upon  these  lots.  The  payment  of  these 
taxes,  as  we  have  said,  was  a  matter  of  ne- 
cessity for  plaintiff  in  order  to  preserve  her 
lien.  It  was  in  no  sense  a  voluntary  pay- 
ment. In  these  taxes  she  was  not  meddling 
with  that  which  did  not  concern  her.  Clark 
was  the  owner  of  the  lots.  He  owed  it  to 
the  state  and  county  to  pay  these  taxes.  As 
a  mortgagor  of  plaintiff's  assignor,  he  ought 
not  to  be  permitted  to  take  advantage  of  his 
own  negligence  in  failing  to  pay  these  taxes, 
which  were  outstanding  when  he  executed  the 
purchase  money  mortgage,  and  which,  al- 
thouch  technically  not  liens  against  the  lots 
at  the  time  that  mortgage  was  executed, 
were  nevertheless  claims  against  Clark  which 
would  ripen  into  liens  in  due  time,  impair- 
ing the  value  of  the  security  he  had  given 
plaintiff. 

We  think,  under  all  the  facts  of  this  case, 
plaintiff  should  recover  from  Clark.  It  is 
said  that,  even  if  plaintiff  is  entitled  to  re- 
cover of  Clark,  she  has  adopted  the  wrong 
kind  of  proceedings:  that  she  should  have 
brought  her  action  at  law.  That  question 
cannot  be  raised  by  demurrer.    Having  failed 
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to  move  to  transfer  the  cause  to  the  proper 
side  of  the  calendar  in  the  court  below,  de- 
fendants have  waived  the  error,  if  any,  in 
the  form  of  the  proceedings.  Code,  §  2619. 
The  court  erred  in  sustainine  the  demurrer 


of  the  defendant  W.  W.  Clark,  and  for  that 
reason  the  decinon  below  is  reversed. 

Given  and  Rothrock,  JJ.,  dissent  as  to 
third  division  of  opinion. 


MICHIGAN  SUPREME  COURT. 


Martin  V.  MONTGOMERY,  Admr.,  etc,  of 

John  O.  Grinnell,  Deceased, 

V. 

LANSING  CITY  ELECTRIC  R.  CO.,  Plff. 

in  Err. 


(....Mich.. 


-) 


1.  Whether  or  not  a  motorman  used 
due  care  is  a  question  for  the  jury  where 
with  bis  lever  in  next  to  the  fastest  notch  until 
within  a  few  feet  of  It  be  overtook  a  band  play- 
in?  while  paradiDfp  the  streets  knowing  that  some 
of  the  men  were  in  close  proximity  to  the  track. 

2.  The  iiegli§;enoe  of  a  bandman  in 
walkings  close  to  an  electric  railway 
track  while  playing:  his  instmment 
cannot  as  a  matter  of  law  be  said  to  he  the  proxi- 
mate cause  of  his  injury  by  a  car  overtaking  him 
where  the  evidence  would  justify  a  finding-  that 
the  motorman  was  guilty  of  reckless  and  wanton 
conduct  as  to  the  speed  with  which  ho  approached 
the  band. 

8.  Permanent  lung  trouble  need  not 
be  specifically  allegred  to  admit  proof  of 
it  in  an  action  for  damages  for  personal  Injuries 
If  the  injuries  ai-e  alleged  ft  be  permanent  and 
the  e\idence  shows  that  the  lung  trouble  would 
probably  result  from  the  injury  received. 

(December  18,  1894.) 

ERROR  to  the  Circuit  Court  for  Inpham 
County  to  review  a  judgment  in  favor  of 
plaintiff  in  an  action  brought  to  recover  dam- 
aces  for  personal  injuries  alleged  to  have  been 
cau>sed  by  defendant's  negligence  from  the  ef- 
fects of  which  the  injured  person  subsequently 
died.     Affirmed. 

The  facts  are  staled  in  the  opinion. 

Messrs.  Moore  &  Moore,  with  Messrs. 
Smith,  Lee  &  Day,  for  appellant: 

There  was  no  evidence  to  go  to  the  jury, 
UfK)n  the  subject  of  gross  negligence. 

Denman  v.  Johnston,  85  Mich.  887;  Srhindler 
V.  Milwaukee,  L.  iS.  &  W.  R.  Co.  87  Mich.  400; 
Frost  V.  Milwaukee  ct*  N.  li.  Co.  96  Mich.  470; 
Cooley,  Torts,  2d  ed.  p.  811:  IMt  R.  &  Stock 
Yard  Co.  v.  Mann,  107  Ind.  89;  Lmtisrifle,  ^'. 
A.  db  C.  R  Co.  v.  Brpan,  Id.  li\:  loviscillcN. 
A.  db  C.  R.  Co.  V.  Ad^r,  110  Ind.  376. 

It  was  the  duty  of  the  plaintiff  under  the 
circumstances  tolook  out  for  this  car.  The 
rule  requires  the  same  diligence  in  this  regard. 
as  it  does  for  people  about  to  cross  a  railroad 
track. 

KoTB.--The  question  of  neiarllffcuce  In  runnlnfp  a 
street- car  which  strikes  and  injure?  a  person  on  the 
street  has  been  treated,  so  far  as  it  relates  to  Inju- 
ries to  children,  in  a  note  to  Wallace  v.  City  &  Sub- 
urban R.  Co.  (Or.)  26  L.  R.  A.  «». 

As  to  collision  of  street-car  with  vehicles  or 
horses,  see  note  to  Hicks  v.  Citizens  R.  Co.  (Mo.)  25 
I..  R.  A.  308.  . 
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Carson  v.  Federal  Street  dt  P.  V.  R.  Co.  15 
L.  R.  A.  257,  147  Pa.  219;  Ehrisman  v.  East 
Harrisburg  City  Pass.  R.  Go.  17  L.  R.  A.  448, 
150  Pa.  180. 

This  being  the  clear  duty  of  the  plaintiff, 
the  motorman  had  a  right  to  assume  that  he 
would  get  out  of  danger  bad  he  seen  him. 

A'oj/es  V.  Southern  Pac.  R.  Co,  (Cal.)  24  Pac. 
Rep.  927. 

He  should  not  have  been  permitted  to  recover 
for  the  injury  to  his  lung,  without  having 
averred  it  in  his  declaration,  so  that  the  de- 
fendant might  have  been  prepared  to  meet 
such  a  claim. 

Shadock  v.  Alpine  PI.  Road  Co.  79  Mich.  7; 
Wilkinson  v.  Detroit  Steel  dt  Spring  Works,  73 
Mich.  405;  Kuhn  v.  Freund,  87  Mich.  545; 
Tliompson  v.  Qulnqf.  10 L.  R.  A.  784,  83  Mich. 
17S:  Palmer  v.  Michigan  Cent.  R.  Co.  17  L. 
R.  A.  686,  93  Mich.  863;  Finn  v.  Adrian,  93 
Mich.  504:  Fuller  v.  Jaekmn,  92  Mich.  197. 

Messrs,  M.V.  Montg^omery  and  R.  A. 
Montg^omery  for  appellee. 

Long^,  (7. ,  delivered  the  opinion  of  the 
court :        . 

May  22.  1893,  John  0.  Grinnell,  the  de- 
ceased, and  eight  others,  constituting  the 
Frank  Tucker  Theatrical  Company,  ^were 
engaged  in  giving  a  street  parade  in  Lansing. 
They  had  gone  to  North  Lansing,  and  had  re- 
turned on  a  street-car,  getting  off  the  car  a 
few  blocks  below  Michigan  avenue,  where 
the  car  stopped.  They  passed  ahead  of  this 
car,  four  walking  on  one  side  of  the  car  track, 
single  file,  about  six  feet  apart ;  the  others 
walking  on  the  other  side  of  the  track,  in  the 
same  order.  Mr.  Grinnell  was  on  the  east 
side,  and  near  the  track.  Six  were  ahead  of 
him,  each  playing  a  wind  instrument,  and 
two  behind  him  playing  snare  and  bass 
drums.  He  was  playing  a  cornet.  The  car 
from  which  they  alighted  followed  soon  after, 
and  overtook  them  just  as  they  reached  Michi- 
gan avenue.  The  platform  of  the  car  passed 
Grinnell,  but  the  body  of  the  car  struck  him 
on  the  shoulder,  knocking  him  down.  Mr. 
Grinnell  on  the  trial  testified  :  "I  was  very 
near  the  car  track,  but  not  between  the  rails. 
I  remember  something  striking  me.  I  heard 
nothing  ;  heard  no  bell  indicating  any  warn- 
ing. I  recollect  something  struck  mc,  and 
after  that  the  first  thing  I  knew  I  was  on  my 
feet,  and  people  were  holding  me  up.  I  was 
I  struck  about  the  point  of  the  right  shoulder 
I  blade,  and  knew  that  I  was  hurt  when  I  first 
'  came  to  my  senses.  They  took  me  to  the 
!  hotel.  Two  of  my  teeth  were  loose,  beside 
one  that  was  knocked  out.  After  getting  to 
I  the  hotel,  while  being  confined  there,  1  no- 
I  ticed  the  injury  to  my  back,  my  arm,  and  my 
I  right  side,  and  slight  injury  to  my  right  hip. 
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I  got  hurt  on  Monday,  and  got  out  on  Friday. 
Before  leaving  the  hotel  I  noticed  a  sore  spot 
on  my  right  cUest,  perhaps  two  or  three  dajs 
after  the  accident.  It  was  followed  by  spit- 
ting of  blood.  I  never  had  anything  of  the 
kind  before.  This  spitting  of  blood  con- 
tinued for  about  two  weeks.  At  the  end  of 
two  weeks,  or  perhaps  a  little  longer,  I  had 
A  dry  cough  started, — hacking  cough, — and 
I  have  had  it  ever  since  up  to  about  five 
weeks  ago,  and  from  that  time  until  now  I 
have  been  coughing  very  bad,  and  it  is  grow- 
ing  worse  all  the  tfhie.  When  I  was  hurt  I 
weighed  one  hundred  and  thirty- two  pounds ; 
now  I  weigh  one  hundred  and  nine  pounds. 
Aside  from  whooping'  cough  and  scarlet  fe- 
ver, which  I  had  when  quite  small,  I  have 
never  been  sick. "  He  was  asked  :  **  State  to 
tlie  jury  whether  you  were  thinking  about 
or  looking  out  for  any  indication  tnat  the 
•car  was  coming.  A.  Yes,  sir ;  I  always  did, 
because  I  always  had  to  work  so  close  to  the 
track.  I  was  playing  at  the  moment  I  was 
hurt.  I  thoueht  I  was  far  enough  from  the 
track  to  be  out  of  the  way.  I  was  looking 
out  for  the  car,  and  was  positive  that  I  would 
hear  a  signal,  if  there  was  any  near."  On 
further  examination,  Grinnell  testified  that 
he  knew  the  car  could  not  pass  without 
hitting  him,  but  that  he  was  looking  out  for 
it,  and  had  no  doubt  that  he  could  hear  the 
bell  and  get  out  of  the  way.  Some  consider- 
able testimony  was  given  tending  to  show 
that  no  bell  was  rung  or  other  warning  given 
when  the  car  approached  Michigan  avenue, 
where  the  accident  happened,  and  there  was 
testimony  also  that  the  car  was  running  at  a 
Tate  of  speed  greater  than  usual,  and  that  it 
4 id  not  slow  down  when  it  reached  Michigan 
avenue.  Just  what  rate  of  speed  it  was  go- 
ing plaintiff's  witnesses  do  not  state,  but 
many  of  them  say  that  it  was  faster  than 
the  car  usually  ran,  and  some  say  it  was  run- 
ning rapidly.  One  witness  testified  that  he 
had  been  in  the  employ  of  the  defendant  com- 
pany before  that  time.  He  noticed  the  car 
approaching  the  band,  and,  when  within  half 
a  car  length  of  Grinnell,  he  noticed  the  lever 
in  the  fourth  notch, — that  is,  next  to  the  last 
notch.— the  last  notch  giving  the  car  the 
fastest  speed  it  could  attain,  and  that  no 
bell  was  sounded.  Both  the  motorman  and 
the  conductor,  as  well  as  others,  testified  that 
the  bell  was  sounded,  and  that  they  were  go- 
ing slow,  the  motorman  saying,  "  Not  more 
than  three  miles  an  hour."  The  conductor 
testified,  further,  that  his  orders  were  to  slow 
down  at  the  Michiffan  avenue  crossing.  The 
motorman  testified  that  a  high  wind  was 
blowing  from  the  west,  and,  as  he  saw  the 
members  of  the  band  ahead  of  him,  his  at- 
tention was  directed  to  the  man  carrying 
the  bass  drum,  as  he  feared  he  would  be 
blown  upon  the  track.  He  saw  Grinnell. 
Saw  him  brace  up  against  the  wind,  but  did 
not  pay  so  much  attention  to  those  on  the  east 
side,  as  he  was  afraid  the  wind  would  carry 
those  on  the  west  side  onto  the  track.  He 
says  that  when  about  five  or  six  feet  from 
Grinnell  he  saw  him.  He  was  walking  along 
blowing  his  horn,  and  as  the  wind  came  down 
Michifiran  avenue  he  leaned  over  to  protect 
himself  against  it,  and  that  was  the  reason  i 
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the  car  struck  him.  If  Grinnell  had  con- 
tinued to  walk  the  same  distance  from  the 
track,  the  car  would  not  have  struck  him. 
The  motorman  denies  that  the  lever  was  in 
the  fourth  notch,  and  says  that  he  did  not 
have  any  current  on  when  he  crossed  Michi- 
gan avenue,  but  that  he  ran  about  34  feet 
after  he  struck  Grinnell.  On  his  cross-exam- 
ination he  was  asked :  "*  Suppose  you  had 
run  up  behind  these  people  carefully  and 
slowly,  until  you  had  attracted  their  atten- 
tion by  your  ifell,  that  would  not  have  been 
a  difl3cult  job?    A.  No,  sir." 

Under  this  testimony,  the  court  directed 
the  jury  :  (1)  That  Grinnell  was  guilty  of 
negligence,  and  **  under  some  circumstances 
this  would  prevent  a  recovery,  but  in  this 
case  it  may  or  may  not,  as  you  may  deter- 
mine regarding  certain  other  facts  to  which 
I  shall  call  your  attention."  (2)  "The  car 
which  struck  the  plaintiff  had  that  same  fore- 
noon carried  the  band  to  North  Lansing.  The 
same  conductor  and  motorman  were  in  charge. 
They  knew  that  the  band  paraded  Franklin 
street.  They  had  broucrht  this  band  from 
the  Franklin  street  parade  down  Washington 
avenue  to  Ionia  street,  and  there  let  the  band 
off.  The  band  from  that  point  had  proceeded 
down  Washington  avenue,  to  the  knowledge 
of  the  street- car  men,  had  passed  the  street- 
car in  front  of  the  bank,  was  in  plain  view 
of  the  motorman  when  the  car  started,  and 
the  motorman  knew  what  the  purpose  of  the 
plaintiff  and  the  other  ipembers  of  the  band 
was  in  being  on  the  street.  It  was  not  a  case 
where  the  injured  party  was  supposed  to  be 
crossing  the  street,  but  it  is  a  case  where  the 
motorman  in  charge  of  the  car  knew  that  the 
band  was  parading  the  street,  knew  that  their 
backs  were  toward  him.  knew  the  positions 
of  the  members  of  the  band,  and  knew  the 
noise  they  were  making  with  their  instru- 
ments. It  is  sometimes  very  correctly  said 
that  if  one  discovers  another  to  have  been 
negligent  he  must  take  precaution  according- 
ly, omitting  which  he  is  liable  to  the  other 
for  the  damages  which  follow  from  his  own 
want  of  care  ;  for,  however  nearly  related  two 
separate  negligences  may  be,  the  one  can- 
not bar  an  action  for  the  other  unless  it  is 
contributory,  and  though  an  unseen  position 
might  contribute  to  an  accident,  a  discovered 
one  cannot.  The  plaintiff,  Grinnell,  was 
not  a  trespasser  upon  the  street- car  tracks  in 
any  sense.  The  right  of  the  street  railway 
in  the  street  is  only  to  use  the  street  in  com-  , 
mon  with  the  public.  It  has  no  exclusive 
right  of  travel,  even  upon  its  track ;  and  it 
is  bound  to  use  the  same  care  in  preventing 
a  collision  as  is  the  driver  of  a  wagon  or 
other  vehicle.  Street- cars  have  precedence 
necessarily  in  the  portion  of  the  way  desig- 
nated for  their  use.  This  superior  right 
must  be  exercised,  however,  with  proper  cau- 
tion and  due  regard  for  the  rights  of  others ; 
and  the  fact  that  it  has  a  prescribed  route 
does  not  alter  the  duty  of  the  defendant  to 
the  public,  who  have  a  right  to  travel  upon 
its  tracks  until  met  or  overtaken  by  its  cars. 
There  is  no  question  made  in  this  case  but 
that  the  motorman  saw  this  band.  He  says 
that  he  saw  the  plaintiff,  and  he  says  that  be- 
cause  of  the  wind  he  was  watching  the  man 
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with  the  bass  drum,  on  the  west  side  of  the 
track.  If  the  plaintiff,  Grinnell,  and  other 
members  of  the  band,  were,  or  if  the  plain- 
tiff, Grinnell,  alone  was,  when  viewed  from 
the  motorman's  position  on  the  car,  in  a 
place  of  danger,  either  on  or  near  the  track, 
it  was  the  duty  of  the  motorman,  taking  into 
consideration  his  knowledge  of  the  situation 
and  of  the  purpose  and  intention  -of  the 
band, — it  was  the  duty  of  the  motorman  to 
run  his  car  with  corresponding  care,  and  In 
a  manner  reasonably  safe  under  the  circum- 
stances, both  as  to  speed  and  control  ;  and  if, 
under  these  circumstances  and  such  duty,  the 
motorman  intentionally  ran  his  car  at  what 
he  knew  was  a  hi^^h  and  dangerous  rate  of 
speed,  not,  indeed,  intending  to  injure  any 
one,  nor  wishing  to  injure  any  one,  but  in 
reckless  disregard  of  the  consequences  to  the 
plaintiff  and  members  of  the  band,  and  if 
because  thereof  the  plaintiff  was  injured, 
then  the  company  was  to  blame,  and  the  de- 
fendant railway  company  is  liable  to  the 
plaintiff  for  whatever  injury  it  so  caused 
him.  If  the  plaintiff,  Grinnell,  was  not  in 
a  place  of  danger,  as  viewed  from  the  motor- 
man's  position,  then  the  railway  company  is 
not  liable.  If  the  car  was  not  running  at  a 
rate  of  speed  which  the  motorman  knew, 
or  a  reasonable  man  ought  to  have  known, 
dangerous  and  improper  under  the  circum- 
stances, the  company  is  not  liable.  If  the 
company,  through  its  agents  and  servants, 
was  not  wanton  and  reckless  under  the  cir- 
cumstances, it  is  not  liable.  Whether  the 
company  is  or  is  not  liable  you  are  to  deter- 
mine. In  other  words,  you  are  to  determine 
whether  or  not  the  plaintiff  has  shown,  by  a 
preponderance  of  the  evidence,  that,  under 
the  facts  and  circumstances  known  to  the 
motorman,  and  in  view  of  things  as  they  ap- 
peared to  him,  this  car  was  run  at  a  high 
and  dangerous  rate  of  speed,  with  a  reckless 
or  wanton  disregard  of  consequences,  and 
whether  the  injury  was  caused  thereby.  If 
these  things  have  not  been  so  shown,  the  de- 
fendant is  not  liable;  if  they  have  been  so 
shown,  it  is  liable." 

We  think  this  charge  justified  by  the  evi- 
dence. The  motorman  knew  that  the  band 
was  ahead  of  the  car.  He  recognized  the 
danger  of  those  on  the  west  side  being  blown 
upon  the  track.  He  saw  Grinnell,  and  knew 
he  was  in  close  proximity  to  the  track  ;  heard 
the  band  playing,  and  knew  that  the  noise  of 
the  approaching  car  would  be  liable  to  be 
drowned  by  tlie  noise  of  the  band  ;  yet,  if  the 
testimony  of  the  plaintiff's  witnesses  be  true, 
he  did  not  slacken  his  speed.  He  kept  the 
lever  in  next  to  the  fastest  notch,  at  least 
until  within  a  few  feet  of  these  parties ;  and 
tlie  testimony  shows  the  car  must  have  been 
under  considerable  speed,  as  it  ran  over  80 
feet  after  causing  the  injury,  though  the  mo- 
torman claims  to  have  stopped  it  as  soon  as 
he  could  after  it  struck ;  while  if  he  had  had 
it  under  control  it  is  plain,  from  his  own 
testimony,  he  could  have  prevented  the  in- 
jury, and  if  goingj  at  the  usual  speed  he  could 
have  stopped  it  within  ten  or  fifteen  feet.  It 
was  a  question  for  the  jury  to  determine 
whether  he  used  that  care  and  caution  under 
the  circumstances  he  was  bound  to  exercise, 


in  view  of  the  dan^^er  as  he  must  have  seen 
it.  Defendant's  counsel  contend  that  the  evi- 
dence establishes  the  fact  that  Grinnell 's  nea^- 
ligence  alone  caused  the  accident.  We  do 
not  think  this  can  be  said  as  a  matter  of  law. 
Tliere  was  evidence  from  which  the  jury 
might  well  find  that  the  motorman  was 
euilty  of  reckless  and  wanton  conduct  In 
driving  his  car  at  a  high  rate  of  speed  as  he 
approached  these  people  on  Michigan  avenue. 
Counsel  for  defendant  cite  a  long  line  of 
cases,  holding  that  one  may  be  guilty  of  such 
gross  carelessness  as  to  bar  recovery ;  such  as 
driving  upon  a  track  in  front  of  an  approach- 
ing car  without  looking  around  until  the  car 
runs  into  the  vehicle.  Wood  v.  Detroit  City 
Street  R  Co.  52  Mich.  402,  50  Am.  Kep.  259 ; 
Kelly  V.  Hendrie,  26  Mich.  255.  In  Michi- 
gan Cent.  R.  Co.  v.  Campau,  35  Mich.  468, 
the  deceased,  walking  on  a  railroad  track, 
stepped  out  of  the  way  of  an  approaching 
train,  and  was  struck  by  another  train  from 
behind :  and  in  Qraf  v.  Cliicago  db  N.  W.  R. 
Co.,  94  Mich.  579,  cars  were  being  shunted 
onto  a  siding,  and  the  deceased  attempted  to 
pass  in  front,  and  was  killed.  Other  cases 
of  like  character  are  cited,  but  each  case  cited 
depended  upon  its  own  peculiar  facts.  It  is 
settled  that,  when  one  attempts  to  cross  in 
front  of  an  approaching  train  in  plain  view, 
he  takes  his  chances  of  being  injured,  and 
cannot  complain.  In  the  late  case  of  McGee 
V.  Consolidated  Street  R.  Co.,  102  Mich.  107, 
26  L.  R.  A.  300,  the  plaintiff  attempted  to 
cross  the  street  in  front  of  an  electric  car,  and 
was  injured.  It  was  held  that  he  was  bound 
to  look  for  the  approach  of  the  car,  and,  not 
having  looked,  he  was  guilty  of  such  care- 
lessness that  he  could  not  recover.  In  the 
present  case  it  is  conceded  that  Grinnell  was 
careless,  and,  but  for  the  gross  carelessness 
of  defendant's  servants  charged  in  the  dec- 
laration and  proved  on  the  trial,  he  could 
not  recover.  It  is  quite  a  different  case  than 
where  one  attempts  to  cross  in  front  of  the 
car.  Here  the  motorman  saw  the  situation. 
He  apprehended  the  danger  to  those  in  the 
street,  and  yet,  if  plaintiff's  testimony  be 
true,  he  did  nothing  to  avoid  the  accident. 
The  court,  in  directing  the  attention  of  the 
jury  to  this  branch  of  the  case,  stated  the 
rule  as  to  gross  negligence  as  laid  down  in 
Richter  v.  Harper,  95  Mich.  221.  In  that  cas<» 
it  was  said  :  "  It  is  true  that  the  contributory 
negligence  of  the  plaintiff  does  not  prevent 
recovery  in  a  case  where  the  defendant  who 
knows,  or  ought,  by  the  exercise  of  the  most 
ordinary  care,  to  have  known,  of  the  prece- 
dent negligence  of  the  plaintiff,  by  his  sub- 
sequent negligence  does  plaintiff  an  injury." 
As  stated  by  Mr.  Justice  Cooley,  in  his  work 
on  Torts  (page  674)  :  "In  such  cases  it  may 
well  be  said  that  the  negligence  of  the  plain- 
tiff only  puts  him  in  position  of  danger,  and 
was  therefore  only  the  remote  cause  of  the 
injury,  while  the  subsequent  intervening 
negligence  of  the  defendant  was  the  proxi- 
mate cause. "  In  Hanlon  v.  Missouri  Pac.  R. 
Co.,  104  Mo.  888,  the  court,  after  stating  that 
one  going  upon  the  track  of  a  railroad  should 
observe  all  such  precautions  for  his  own 
safety  as  reason  and  prudence  dictate,  and  if 
disaster  comes  upon  him  by  reason  of  a  failure 
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to  do  8o  he  must  bear  the  consequences,  says : 
"This  has,  however,  a  qualification  which  is 
founded  upon  principles  of  humanity,  and 
is  universally  recognized.  This  qualification 
enjoins  upon  the  railroad  company  the  duty 
of  using  all  reasonable  effort  to  avoid  injury 
to  one  who  has  negligently  placed  himself  in 
a  position  of  danger,  if  the  peril  is  known, 
or,  under  certain  circumstances  by  reasonable 
care  might  have  been  known.  A  failure  to 
observe  this  requirement  renders  the  company 
liable,  notwithstanding  the  previous  negli- 
gence of  the  person  injured.**  In  Hicks  v. 
Citizens'  R.  Co.,  decided  in  July,  1894,  by 
the  Missouri  supreme  court,  and  reported 
in  124  Mo.  115.  25  L.  R.  A.  508.  this  case 
in  104  Mo.  388  was  cited  and  approved ;  and 
it  was  there  said,  substantially,  that  the  court 
could  not  say,  as  matter  of  law,  that  the 
plaintiffs  were  not  guilty  of  contributory 
negligence;  but  defendant's  gripman  saw 
plaintiffs  in  their  dangerous  and  exposed 
situation,  and  the  question  was  whether  after 
that  he  acted  with  due  care  towards  them. 
The  cases  do  not  attempt  to  define  these  acts 
as  gross  negligence,  but  place  the  right  of 
recovery  upon  the  ground  that  the  proximate 
cause  of  the  injury  is  the  act  of  the  defend- 
ant. In  the  present  case  the  testimony  shows 
that  the  motorman  saw  the  danger  Orinnell 
was  in.  It  is  common  knowledtre.  and  not 
disputed  on  this  record,  that  when  the  electric 
car  and  its  appliances  are  in  proper  condition 
the  motorman  has  perfect  control  over  it.  He 
mav  run  it  at  so  slow  a  rate  of  speed  that  it 
can  be  stopped  at  once, — almost  in  an  instant. 
Here  the  motorman  saw  the  danger.  He 
should  have  slowed  down,  and,  if  necessary 
to  avoid  the  danger,  stopped  his  car.  In  any 
view  which  may  be  taken  of  the  case,  we 
think  there  was  testimony  to  warmnt  the 
charge,  and  that  the  charge  as  given  is  within 
the  weir  recognized  rules,  and  that  it  fairly 
left  to  the  jury  the  question  as  to  the  proxi- 
mate cause  of  the  injury. 

We  think  there  is  but  one  other  question 
which  merits  discussion.  In  the  opening  of 
counsel  for  plaintiff  he  stated  to  the  jury 
that  the  accident  caused  an  injury  to  plain- 
tiff's lung.  When  one  of  the  witnesses  was 
called  to  testify  to  the  injuries  which  the 
plaintiff  had  sustained,  defendant's  counsel 
objected  to  any  evidence  of  injury  to  the 
lung,  as  such  injury  is  not  alleged  in  the 
declaration,  and  that  it  is  not  al leered  in  the 
declaration  that  plaintiff  had  a  disease  of 
a  lingering  character.  Some  comment  was 
made  by  the  court  upon  the  declaration,  and 
a  suggestion  was  made  to  amend,  but  finally 
counsel  for  plaintiff  insisted  that  the  dec- 
laration was  sufficient  to  admit  the  proofs 
offered  in  regard  to  the  condition  of  the  lung. 
These  proofs  were  admitted  under  objection 
and  exception  of  defendant's  counsel.  Two 
physicians  were  called  who  had  examined 
Mr.  Grinnell  a  few  days  before  the  trial,  and 
who  testified  to  his  then  condition ;  that  they 
found  tenderness  of  the  spine,  depression  of 
the  right  chest,  and  tenderness  showing  a  so- 
lidification or  hepatized  condition  of  the 
right  lung.  They  also  testified  to  some  other 
conditions.  One  of  the  physicians  was  then 
asked  to  state  "  if  either,  and  which,  of  the 
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conditions  which  you  now  find  and  describe 
would  naturally  result  from  a  severe  injury 
to  the  back  and  spine  occurring  the  latter 

fiart  of  May  last.  A.  The  condition  of  the 
ung, — chronic  inflammation  of  the  lung, — 
and  the  condition  of  his  spine.  I  think,  micrht 
result.  It  is  fair  to  suppose  that  it  dvA.^ 
Their  testimony  tended  further  to  show  that 
by  reason  of  the  injury  his  lung  was  affected, 
and  consumption  had  resulted.  The  court, 
in  its  instruction  to  the  Jury,  stated  substan- 
tial Iv  that  if  they  found  for  plaintiff  he  wafr 
entitled  to  recover  for  the  injury  to  his  lungs. 
It  is  insisted  by  counsel  that  this  was  error ; 
that,  if  this  claim  was  insisted  upon,  the 
defendant  had  the  right  to  look  up  Grinnell's 
past  history,  and  they  had  no  opportunity  to 
do  so,  as  the  trial  was  then  in  progress.  It 
does  not  appear  that  after  the  court  concluded 
to  admit  this  class  of  testimony  the  defend- 
ant asked  a  continuance.  When  it  was  pro- 
posed to  amend  the  declaration,  the  court 
stated  that,  if  the  amendment  were  allowed, 
he  should  grant  a  continuance.  The  propo- 
sition to  amend  was  withdrawn,  and  the- 
proofs  taken  under  the  declaration  as  it  stood. 
When  the  court  announced  this  ruling,  po 
motion  was  made  for  continuance,  and  no- 
further  claim  made  that  defendant  was  taken 
by  surprise.  The  only  question,  therefore, 
which  arises  is  whether  the  declaration  waa 
sufficient  to  admit  this  proof.  Counsel  for 
defendant  contend  that  it  has  been  settled  by 
many  cases  in  this  court  that  the  plaintiff 
cannot  recover  for  injury  to  his  lung,  and 
for  consumption  resulting  from  the  injury, 
without  an  allegation  to  that  effect  in  the  dec- 
laration. The  declaration  alleges:  "That, 
when  said  car  so  struck  said  plaintiff  as  afore- 
said, the  blow  and  collision  resulting  there- 
from  seriously  hurt,  wounded,  and  crippled 
said  plaintiff;  his  eyes  were  badly  bruised 
and  discolored ;  his  face  and  head  badly 
bruised,  and  some  of  his  teeth  loosened,  and 
his  lips  cut  and  lacerated  ;  his  arms  seriously 
bruised  and  strained  thereby ;  his  back  and 
spine  seriously  hurt,  crippled,  bruised,  and 
sprained,  and  injured  and  he  was  by  said 
blow  and  collision  rendered  immediately  in- 
sensible, in  which  insensible  condition  ho 
continued  for  a  long  space  of  time  next  there- 
after, to  wit,  for  the  space  of  one  day.  That 
said  injuries  so  inflicted  upon  his  head,  face, 
lips,  teeth,  arm,  back,  and  spine  were  per- 
manent and  lasting,  and  each  and  all  are 
incurable."  The  cases  relied  upon  by  de- 
fendant's counsel,  showing  these  proofs  inad- 
missible under  this  declaration,  are  :  Fuller 
V.  Ja/;kson,  92  Mich.  197;  Kvhn  v.  Freund, 
87  Mich.  545;  Shmc  v.  IToffrnan,  21  Mich. 
151 ;  Bnnk  v.  FreoJT,  44  Mich.  69 ;  Allen  v. 
Kinyon,  41  Mich.  281  ;  Krueger  v.  7^  Blanc, 
62  Mich.  70 :  Ilatt  v.  Et^'ning  I^'ettK  Asso.  94 
Mich.  119;  Bateman  v.  Blake,  81  Mich.  227; 
WilkiTison  V.  Detroit  SteH  d  Spring  Works, 
73  Mich.  405 ;  Shadock  v.  Alpine  PI.  Road  Co, 
79  Mich.  7.  We  think  none  of  these  cases  sup- 
port this  contention.  The  case  of  Johnson  v. 
McKee,  27  Mich.  471,  lays  down  the  true  rule, 
and  has  never  been  overturned.  Some  lan- 
guage has  been  used*  in  later  decisions  which, 
upon  a  casual  reading,  might  seem  to  have 
modified  the  former  ruling ;  but,  upon  an  ex- 
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ami  nation  of  the  exact  (^uestioDS  involved  in 
each  instance,  the  distinction  will  be  ob- 
served. The  declaration  in  Johnson  v.  McKee 
is  substantially  that  "defendant  assaulted 
plaintiff,  and  struck  him  a  great  many  vio- 
lent blows  on  and  about  the  face,  nose,  head, 
and  body,  thereby  severely  wounding  the 
plaintiff  upon  the  face,  head,  and  body, 
breaking  the  cartilage  of  the  nose,  and  intiict- 
ing  great  and  permanent  injuries  upon  and 
to  his  face,  head,  and  body;  by  means  of 
which  several  premises  said  plaintiff  was 
then  and  there  greatly  hurt,  bruised,  and 
wounded,  and  became  and  was  sick,  sore, 
and  disordered,  and  so  remained  for  a  long 
space  of  time,  to  wit,  from  the  time  of  said 
assault  to  the  present ;  whereby  the  said  plain- 
tiff was  obliged  to  and  did  necessarily  pay, 
lay  out,  and  expend  five  hundred  dollars  in 
an  endeavor  to  be  cured  of  the  burises, 
wounds,  sickness,  soreness,  and  disorder 
aforesaid,  occasioned  as  aforesaid. "  Mr.  Jus- 
tice Campbell  for  the  court  said  :  "The  bat- 
tery consisted  in  striking  McKee  with  a 
chair,  whereby  certain  injuries  were  inflicted 
on  his  face  and  head,  and  in  consequence  of 
which  he  was  seriously,  and,  as  is  claimed, 
permanently,  affected.  Among  other  results, 
there  was  evidence  that  he  suffered  from  a 
urinary  difficulty  caused  or  aggravated  by  the 
blow.  It  was  claimed  this  injury  was  not 
within  the  terms  of  the  declaration,  and  could 
not  be  shown  without  express  averment.  If 
the  evidence  showed  any  such  resulting  in- 
jury, it  showed  it  to  have  been  as  closely  con- 
nected with  the  blow  as  any  of  the  other  evil 
consequences.  It  was  a  sickness  produced  by 
it  in  the  same  way  as  the  swelling  and  sore- 
ness in  the  head  and  eyes,  and  the  other  griev- 
ances about  which  no  question  was  made  on 
the  trial.  The  declaration  charges  sickness 
and  pain  to  have  been  among  the  sufferings 
caused  by  means  of  the  assault,  and  we  do 
not  think  the  rules  of  pleading  require  any 
more  specific  description  than  was  given. 
We  need  not  inquire  now  far  it  was  requisite 
to  go  in  declaring  for  consequences  not  nec- 
essarily following  such  an  injury,  because 
these  consequences  are  very  clearly  set  forth. 
When  the  defendant  was  informed  that  dam- 
ages were  sought  for  sickness  and  disorder, 
and  their  attendant  expenses,  as  well  as  for 
wounds  and  bruises,  he  was  bound  to  expect 
evidence  of  anv  sickness  the  origin  or  ag- 
gravation of  which  could  be  traced  to  the  act 
complained  of."  It  will  be  seen  that  the 
rule  thus  laid  down  does  not  require  plain- 
tiff to  aver  all  the  physical  injuries  which 
he  sustained,  or  which  may  have  resulted  or 
be  aggravated  by  the  tort,  even  though  they 
do  not  necessarily  result  from  the  original 
injury.  If  such  injuries  can  be  traced  fo  the 
act  complained  of,  and  are  such  as  would 
naturally  follow  from  the  injury,  they  need 
not  be  specifically  averred.  The  testimony 
in  the  present  case  shows  that  the  injury  to 
the  spine  and  back  might,  and  probably 
would,  result  in  injury  to  the  lungs.  John- 
ton  V.  McKee  was  cited  and  followed  in  Welch 
V.  Ware,  32  Mich.  77.  In  Ellwtt  v.  Van 
Buren,  88  Mich.  51,  20  Am.  Rep.  668,  the 
court,  in  speaking  of  the  objection  to  the  evi- 
dence tending  to  prove  the  continued  result 
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of  the  assault  in  bodily  weakness  and  mal- 
ady, and  the  fact  of  the  plaintiff's  suffering 
from  fits,  said :  "  Upon  the  first  of  these 
points  the  case  is  covered  entirely  by  the  de- 
cision of  Johnson  Y.  McKee,  27  Mich.  471." 
Again,  in  Keyser  v.  Chicago  d  0.  T.  R.  Co., 
66  Mich.  400,  the  case  of  Johnson  v.  McKee 
is  cited  and  approved.  The  rule  of  the  case 
of  Johnson  v.  MeKee  is  but  the  reiteration  of 
the  rule  laid  down  by  the  law-writers  upon 
this  subject,  and  adopted  by  other  courts  as 
well  as  this.  Sutherland,  in  his  work  on 
Damages  (vol.  8  [2d  ed.J  pp.  2661,  2662), 
says :  ^  The  general  rule  in  tort  is  that  the 
party  who  commits  trespass  or  other  wrong- 
ful act  is  liable  for  all  the  direct  injury  re- 
sulting, although  such  injury  could  not  have 
been  contemplated  as  the  probable  result  of 
the  act  done.  Plaintiff  may  show  specific, 
direct  effects  of  the  injury,  without  specific- 
ally alleging  them,  as  that  he  was  thereby 
made  subject  to  fits.  If  they  were  a  part  of 
the  result,  the  plaintiff  may  recover  for  such 
damage  without  specially  alleging  it,  as 
well  as  the  pain  and  disability  which  fol- 
lowed. TysonY,  Booth,  100  Mass.  258.  The 
obvious  probable  effect  of  the  injury  may  be 
given  in  evidence,  though  not  laid  in  the  dec- 
laration. "  In  this  connection  Judge  Suther- 
land cites  Johnson  v.  McKee,  This  rule  has 
been  followed  in  the  following  cases:  Ohio 
dc  M.  R.  Co.  V.  Hecht,  115  Ind.  443 ;  Ehrgott 
V.  New  Tojk.  96  N.  Y.  264,  48  Am.  Rep. 
622  :  Belie  v.  Chicago  d  N.  W.  R.  Co.  51  Wis. 
400 ;  Schmidt  v.  Pfeil,  24  Wis.  454 ;  Birchard 
v.  BootJi,  4  Wis.  67 ;  Morgan  v.  Kendall,  124 
Ind.  460,  9  L.  R.  A.  445 ;  Sloan  v.  Edwards, 
61  Md.  98  ;  Hussey  v.  Ryan,  64  Md.  426  ;  Ben- 
ver  <fc  R.  O.  R.  Co.  v.  Harris,  122  U.  S.  597, 
80  L.  ed.  1146.  In  this  last  case  it  appeared 
that  the  plaintiff  was  injured  by  a  gunshot 
wound  in  the  hip.  Among  other  things  he 
was  allowed  to  and  did  prove  that  one  of  the 
consequences  of  the  wound  was  the  loss  of 
procreative  power,  resulting  direct  and  prox- 
imately from  the  nature  of  the  wound.  Mr. 
Justice  Harlan,  speaking  for  the  court,  said  : 
"Because  of  the  fact  that  the  loss  did  result 
directly  and  proximately  from  the  nature  of 
the  wound,  evidence  of  this  fact  was  therefore 
admissible,  though  the  declaration  does  not 
in  terms  specify  such  loss  as  one  of  ihe  re- 
sults of  the  wound."  This  rule  does  not  in 
any  sense  overturn  the  well-established  one, 
that  where  damages  are  special  they  must 
be  specially  averred  in  the  declaration.  In 
the  case  of  Heiser  v.  lAwmis,  47  Mich.  18, 
the  declaration  averred  that  "plaintiff  was 
greatly  hindered,  and  prevented  from  doing 
and  performing  bis  work  and  business,  and 
looking  after  and  attending  to  his  necessary 
affairs  and  vocations. "  He  attempted  to  re- 
cover because  "he  was  bothered  some  about 
help,  and  cutting  his  hay  was  delayed  be- 
cause of  his  injury,  and  his  crop  damaged." 
This  was  held  by  the  court  to  be  in  the  na- 
ture of  special  damages,  and  not  recoverable 
without  special  averments.  If  we  turn,  now, 
to  the  cases  cited  by  defendant's  counsel, 
which  they  claim  uphold  their  contention  as 
to  the  injury  to  the  lung,  we  shall  find  that 
it  was  never  intended  to  overrule  Johnson  v. 
McKee,     In  Fulltr  v.  Jackson  the  declaration 
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did  not  aver  that  plaintiff  had  any  difficulty 
with  her  breast  which  was  aggravated  by  the 
injury.  Plaintiff  testified  to  having  had 
such  injury,  and  that  after  her  fall  her  breast 
broke  out  again.  She  sought  to  show  that 
this  breaking  out  was  caused  by  the  fall. 
Defendant  offered  proof  tending  to  show  that 
the  fall  would  not  produce  this  particular  in- 
firmity. The  court  below  instructed  the  jliry 
that  plaintiJBf  could  not  recover  for  the  injury 
to  the  breast,  unless  such  injury  might  have 
been  aggravated  by  the  acts  which  resulted 
from  defendant's  neglect.  This  instruction 
was  held  to  be  erroneous,  saying  that,  defend- 
ant's theory  having  been  brought  into  the 
case  for  the  purpose  of  accounting  for  some 
other  trouble,  it  did  not  warrant  the  plain- 
tiff to  use  it  in  aggravation  of  her  damages, 
when  ther&was  no  averment  of  any  such  claim 
of  damages  in  her  declaration.  The  case  of 
Shadock  V.  Alpine  PL  Road  Co.,  79  Mich.  7, 
was  cited  in  support  of  that  ruling.  But  the 
Shndock  Case  was  written  by  Mr.  Justice 
Campbell,  who  also  wrote  Johnson  v.  McKee; 
,and  the  declaration  in  the  Shadock  Case,  it 
was  said,  contained  nothing  more  specific 
than  that  the  plaintiff  was  hurt,  bruised,  and 
wounded ;  that  the  word  "hurt"  was  so  gen- 


eral as  to  ^ive  no  information,  while  the 
word  ** bruise"  did  not  indicate  generally 
more  than  a  temporary  contusion ;  and  that 
the  word  "wounded"  was  any  injury,  break- 
ing, or  cutting  of  the  skin.  It  is  true  that 
the  learned  justice  cited  the  rule  laid  down 
in  1  Chitty,  PI.  386,  4th ed.  347,  that  "when- 
ever  the  damages  sustained  do  not  necessarily 
arise  from  the  act  complained  of,  and  conse- 
quently are  not  implied  in  the  law,  in  order 
to  prevent  surprise  of  the  defendant,  which 
otherwise  might  ensue  on  the  trial,  the  plain- 
tiff must,  in  general,  state  the  particular 
damage  which  he  has  sustained,  or  he  will 
not  be  permitted  to  give  evidence  of  it.  But 
this  had  especial  reference  to  special  dam- 
ages, for  the  learned  justice,  in  connection 
with  the  statement  of  this  rule,  says:  '*The 
rule  which  requires  special  damages  to  be  al- 
leged would  be  useless,  unless  so  alleged  as 
to  give  definite  information."  In  Kuhn  v. 
Freund  none  of  the  counts  of  the  declaration 
contained  any  allegation  of  permanent  in- 
juries.  It  will  therefore  be  seen  that  it  was 
not  intended  to  overrule  Johnson  v.  McKee, 
and  that  it  has  not  in  fact  been  overruled. 
The  judgment  must  be  affirmed. 


PENNSYLVANIA  SUPREME  COURT. 


Martha  Jane  IRVIN 

T. 

John  IRVIN,  Ajypt. 
(109  Pa.  529.) 

1.  Evidence  of  a  contemporaneoitB 
ag^reemeat'  by  a  wife  to  procure  a  di- 
vorce from   her  huBband  is  iBadmis- 

sible  to  defeat  recovery  by  her  upon  a  written 
agrreement  valid  upon  its  face  for  the  release  of 
her  dower  rights  in  real  property  of  the  husband 
where  she  has  performed  the  written  agreement 
upon  her  part  which  of  Itself  constitutes  a  con- 
sideration for  the  undertaking  of  the  other  party, 
and  after  such  agrreeroent  she  resumed  marital 
relations  with  her  husband,  although  proof  of 
such  an  agreement  would  be  admissible  if  the 
action  were  upon  a  bond,  bill,  or  note  to  prove 
that  the  consideration  was  unlawful. 

2.  It  is  not  essential  to  the  recovery  of 
an  installment  of  the  amount  agrreed 
to  be  paid  in  consideration  of  a  release 
of  do^irer  rights  that  the  plaintiff  should  have 
physical  possession  of  a  note  which  the  contract 
contemplated  should  be  given  to  represent  such 
installment  until  the  same  become  due. 

(July  18, 1896.) 

APPEAL  by  defendant  from  a  iudgment  of 
the  Court  of  Common  Pleas  for  Clearfield 
Countv  in  favor  of  plaintiff  in  an  action 
brought  to  recover  the  amount  alleged  to  be 
due  on  a  contract  by  which  plaintiff  for  a 
money  consideration  undertook  to  release  her 
dower  in  certain  real  estate.    Affirmed. 

Note.— For  iiiegnlity  remotely  connected  with 
the  consideration  of  a  contract,  see  also  Jackson 
V.  City  Nat.  Bank  dnd.)  9  L.  R.  A.  657,  and  note, 
also  Martin  v.  Richardson  (Ky.)  19  L.  R.  A.  692. 
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The  facts  are  stated  in  the  opinion. 

Messrs.  David  L.  Krebs  and  William 
Patterson,  for  appellant: 

Wherever  a  contract  grows  immediately  out 
of,  and  is  connected  with,  an  act  to  be  done 
which  is  against  public  policy,  the  contract  is 
itself  illegal  and  void,  no  matter  how  ingen- 
iously drawn  to  conceal  the  illegal  part. 

KiUxyrn  v.  Field,  78  Pa.  \U\  Armstrong  v. 
Toler,  24  U.  S.  11  Wheat.  258,  6  L.  ed.  468; 
Johnson  v.  Bulings,  103  Pa.  498,  49  Am.  Rep. 
131;  Uolt  v.  Oreen,  73  Pa.  198,  13  Am.  Rep. 
737;  Bam  v.  Smith,  87  Pa.  63;  Bredin's  App. 
92  Pa.  241,  37  Am.  Rep.  677. 

Where  the  welfare  of  society  and  the  vindi- 
cation of  the  law  are  the  chief  objects,  the 
defendant  may  give  in  evidence  the  illegality 
of  the  contract  as  a  bar  to  a  suit  to  enforce  it, 
and  this  to  prevent  the  evil  which  would  be 
produced  by  enforcing  the  contract  or  allow- 
ing it  to  stand. 

Bredin's  App.  supra;  Ormerod  v.  Dearman, 
100  Pa.  561,  45  Am.  Rep.  391. 

The  maxim,  in  pari  delicto,  etc.,  has  no  ap- 
plication. 

National  Bank  of  Oxford  v.  Kirk,  90  Pa.  49; 
Unger  v.  Boas,  13  Pa.  601:  Baizfield  v.  Qvl- 
den,  7  Watts,  152,  31  Am.  Dec.  750;  aippin- 
ger  v.  Hepbaugh,  5  Watts  &  S.  315,  40  Am. 
Dec.  519;  Bowman  v.  Coffroth,  59  Pa.  19; 
Morris  Run  Coal  Co.  v.  Barclay  Coal  Co.  68 
Pa.  188.  8  Am.  Rep.  159. 

A  mortgage,  the  consideration  of  which  in 
whole  or  in  part  is  the  stifling  of  a  prosecution 
for  conspiracy  to  defraud  an  embezzlement  as 
a  bank  officer  is  void. 

Pearce  v.  Wilson,  111  Pa.  14;  Avery  v.  Lay- 
ton,  119  Pa.  604;  FiUon  v.  Uimes,  5  Pa.  452, 
47  Am.  Dec.  422. 
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Parol  evidence  is  admissible  to  establish  a 
contemporaneous  oral  agreement  which  in- 
duced the  execution  of  a  written  con  trad, 
though  it  may  vary,  chan^,  or  reform  the 
instrument,  and  though  omitted  not  by  fraud, 
accident,  or  mistake. 

Ferguson  v.  Rafferty,  6  L.  R.  A.  33,  128  Pa. 
337;  Walker  v.  France,  112  Pa.  208;  Phillips 
V.  Meily,  106  Pa.  536;  Hofman  v.  Bloomnburg 
<fe  8.  Railroad,  157  Pa.  175. 

The  condition  attached,  either  in  writing  or 
orally,  to  the  note  when  placed  in  the  escrow, 
may  be  shown. 

Carpenter  v.  National  Bank  of  Vie  Republic, 
106  Pa.  170;  Altoona  Second  Nat,  Bunk  v. 
Dunn,  151  Pa.  228;  1  Randolph,  Com.  Paper, 
§228. 

Messrg.  Oscar  Mitchell,  S.  R.  Peale, 
and  Frank  Fielding,  for  appellee: 

The  whole  consideration  mentioned  in  the 
contract  was  for  the  real  estate  and  personal 
property  convened  by  the  deeds  mentioned, 
and  no  part  of  it  was  in  consideration  that  the 
plaintiff  should  procure  a  divorce  from  her 
husband. 

The  contract  in  this  case  was  fully  executed 
and  the  appellant  had  received  all  he  was  en- 
•  titled  to  receive  under  it.  Mrs.  Irvin  com- 
plied with  everv  one  of  her  takings  fully  and 
completely.  This  gave  her  an  undoubted, 
right  to  recover  the  purchase  money  upon  the 
note  for  $4,000,  and  under  the  written  con- 
tract. 

Adams  v.  Orey,  154  Pa.  258;  Stran  v.  Scott, 
11  Serg.  &  R.  155;  Eransy.  Draw,  24  Pa.  62, 
62  Am.  Dec.  359;  Iletidrickson  v.  Evans,  25 
Pa.  441. 

Chief  Justice  Paxson,  said  in  Irrin  v.  Irvin, 
142  Pa.  286:  "I  know  of  no  decided  case  and 
no  principle  of  law  which  permits  an  oral  con-- 
tract,  made  at  the  same  time  with  a  written 
contract  under  seal,  and  purposely  omitted 
therefrom,  lo  be  set  up,  not  only  to  contradict, 
but  to  destroy,  it.  The  two'agreements  cannot 
possibly  stand  together;  one  or  the  other  must 
fall.  When  parties  without  fraud  or  mistake 
have  put  their  engagements  in  writing,  that  is 
not  only  the  best,  but  the  sole,  evidence  of 
their  agreement. 

Barnhart  v.  Riddle,  29  Pa.  92;  Leicie  v. 
Brewster,  57  Pa.  410;  Martin  v.  Bcrens,  67 
Pa.  459;  McGlure  v.  People's  Frnght  R.  Co.  90 
Pa.  269;  Smith  v.  National  L.  Ins.  Co.  103 
Pa.  177,  49  Am.  Rep.  121;  Tft&rne  v.  Warff- 
lein,  100  Pa.  519;  Roicand  v.  Finney.  96  Pa. 
192;  Englishes  App,  119  Pa.  538;  Jessop  v. 
Irory,  158  Pa.  71;  Hoffman  v.  Bloomshurg  dt 
'  8.  Rftilroad,  157  Pa.  174;  Wodock  v.  Robinson, 
148  Pa.  503;  Siull  v.  Thomptson,  154  Pa.  43; 
Sanders  v.  Sharp^  153  Pa.  555. 

Dean,  «/.,  delivered  the  opinion  of  the 
court : 

Plaintiff's  suit,  when  brought  at  first,  was 
founded  upon  a  note,  of  which  the  follow- 
ing is  a  copy :  "4,000.  Curwensville,  Pa., 
Oct.  8th,  1884.  On  or  before  November  Ist, 
1885,  after  date.  I  promise  to  pay  to  the  order 
of  Annie  M.  Irvin  four  thousand  dollars  at 
County  National  Bank.  Cleartield,  Pa.,  value 
received,  with  interest  from  December  1st, 
1884.  [Signed]  John  Irvin.  [Indorsed]  An- 
nie  M.  Irvin."  Plaintiff  claimed  to  be  the  I 
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owner  of  the  note,  with  the  right  to  sue  there- 
on. This  was  denied  by  the  defendant.  The 
plaintiff  is  the  wife  of  James  A.  Irvin,  who 
18  a  brother  of  John  and  Jared  F.  Irvin. 
Before  and  at  the  date  of  the  note,  they  had 
been  doing  business  as  John  Irvin  &  Bros., 
at  Curwensville,  Clearfield  county.  At  the 
time,  they  owned  a  tract  of  about  600  acres 
of  timber  land,  known  as  the  "£lk  Lick 
Tract, "  as  tenants  in  common.  For  this  they 
were  offered  $  1 50, 000.  The  pr i ce  was  deemed 
a  good  one.  and  they  were  anxious  to  sell. 
Shortly  before  this  time  there  had  arisen 
domestic  difficulties  between  James  A.  and 
his  wife,  Martha  Jane,  this  plaintiff,  and  she 
refused  to  join  her  husband  in  the  execu- 
tion of  a  deed  to  the  purchaser,  and  the  sale 
was  imperiled.     Her  husband,  then,  for  the 

Eurpose  of  divesting  his  wife *8  interest,  con- 
»sed  a  judgment  to  his  sister,  Annie  M. 
Irvin,  On  this,  execution  was  Issued,  and 
his  interest  in  the  land  levied  on.  There- 
upon the  wife  filed  a  bill  In  equity  against 
her  husband,  his  sister,  and  the  sheriff,  aver- 
ring that,  as  to  her,  the  proposed  sale  was 
collusive  and  fraudulent,  with  the  intent  to 
divest  her  right  of  dower  in  her  husband's 
land.  The  court  awarded  a  preliminary  in- 
junction, restraining  the  sheriff  from  pro- 
ceeding with  the  sale.  Some  mouths  after 
this  negotiations  for  harmony  tietween  the 
husband  and  wife  were  opened,  and  these 
resulted  in  a  written  contract  between  her 
and  John  Irvin,  dated  the  11th  of  September, 
1884.  Afterwards,  by  amendment,  the  suit 
was  based  on  this  contract.  By  this  paper 
the  wife  agreed  :  (1)  She  would  convey  all 
her  right  in  the  Elk  Lick  tract  to. the  V'^- 
chaser;  (2)  that  she  would,  within  twenty 
days,  convey  to  John  Irvin,  brother  of  her 
husband,  all  her  right  and  title  in  all  the 
remaining  real  estate  of  her  husband,  and  in 
all  his  personal  property,  excepting  only 
the  personal  property  in  the  house  wherein 
she  then  resided ;  (3)  that  she  would,  on  or 
before  December  following,  deliver  up  pos- 
session of  the  premises  where  she  livea  ;  (4> 
that,  within  twenty  days,  she  would  discon- 
tinue the  equity  suit  to  restrain  the  sheriff 
from  selling  the  interest  of  her  husband  In 
the  Elk  Lick  tract.  As  a  consideration  for  all 
this,  John  Irvin  agreed  (1)  to  pay  her  $6,000, 
installments  of  $1,000  in  hand,  |1,000  in 
twenty  days,  when  she  delivered  the  second 
deed,  and  $4,000  on  the  1st  of  November,  1885, 
forwln'ch  last  payment  he  was  to  give  his 
negotiable  promissory  note,  with  interest  from 
Noveml)er  1,  1884,  and  with  indorser  ap- 
proved by  Murray  &  Gordon,  the  wife's  at- 
torneys, the  note  to  be  delivered  to  the  attor- 
neys as  custodians  for  the  parties  to  the 
agreement;  (2)  to  pay  to  her  $3  per  week 
from  the  date  of  the  agreement  until  Decem- 
ber 1st.  following,  and,  further,  to  pay  all 
the  docket  costs  in  the  equity  suit;  (3)  to 
procure  for  her  a  formal  transfer  of  the  per- 
sonal property  in  the  house  where  she  lived. 
Then  follows  this  final  stipulation  by  her: 
"Said  Martha  Jane  Irvin  agrees  that,  in  any 
proceeding  she  may  institute  against  her  hus- 
band for  divorce,  she  will  not  assign  any 
other  reason  therefor  than  the  desertion  of  her 
by  her  husband. "    In  fulfillment  of  her  agree 
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ment,  she  joined  her  husband  in  the  deed  of 
the  Elk  Lick  tract,  and  was  paid  the  $1,000. 
She  al80  at  once  commenced  proceedings  for 
divorce  against  her  husband  on  tlie  grounds 
of  desertion.  The  second  deed  was  prepared, 
also  note  for  $4,000,  with  an  approved  in- 
dorser,  as  well  as  formal  transfer  of  the  per- 
sonal property,  all  of  which,  with  the  $1,000 
in  money,  Were  tendered  her  at  the  expira- 
tion of  the  twenty  days,  the  deed  for  execu- 
tion, the  note,  transfer,  and  money  for  her 
acceptance ;  but  for  some  reason,  she  then 
declined  to  do  either.  But  on  28th  March, 
1885,  she  concluded  to  carry  out  her  agree- 
ment, and  delivered  this  paper  to  her  at- 
torneys :  "  Clearfield,  Pa. ,  March  28th,  1885. 
This  is  to  certify  that,  after  having  consid- 
ered the  propriety  of  carrying  out  the  ar- 
rangement in  writing  made  with  John  Irvin 
in  September  last,  ana  after  consultation  with' 
my  friends  and  other  counsel,  I  have  defi- 
nitely determined  to  carry  out  the  same  ;  and 
I  hereby  authorize  my  said  attorneys,  Murraj' 
&  Gordon,  to  discontinue  the  equity  suit, 
proceed  forthwith  with  the  divorce  case,  and 
in  all  respects  carry  out  the  agreement  ac- 
cording to  its  tenor  and  efifect.  Martha  Jane 
Irvin. '^  Then,  on  24th  April,  1885,  she  exe- 
cuted the  second  deed  and  received  the  second 
$1,000,  and  the  bill  of  transfer  of  the  per- 
sonal property.  At  the  same  time,  the  note 
on  which  this  suit  was  first  instituted,  in- 
dorsed by  Annie  M.  Irvin,  her  husband's 
sister,  was  delivered  to  her  attorneys,  Mur- 
ray &  Gordon,  and  they  thereupon  delivered 
to  him  this  receipt :  "This  is  to  certify  that 
we  have  this  day  had  and  received  from  John 
Irvin  his  negotiable  promissory  not«,  dated 
October  8th,  1884,  for  four  thousand  dollars, 
with  interest  from  December  1st,  1884,  in- 
dorsed by  Annie  M.  Irvin,  the  same  being  re- 
ceived by  us  and  delivered  to  us  as  custodi- 
ans, in  pursuance  of  an  arrangement  made 
September  11th,  1884,  when  a  certain  agree- 
ment was  made  between  Martha  Jane  Irvin, 
wife  of  James  A.  Irvin,  and  said  John  Ir- 
vin, by  which  we  are  to  hold  the  same  until 
such  time  as  said  Martha  Jane  Irvin  shall 
have  procured  a  divorce  from  the  bonds  of 
matrimony  without  alimony  from  her  said 
husband,  and  not  to  deliver  the  same  to  said 
Martha  Jane  Irvin  until  said  divorce  shall 
be  obtained,  provided  that  her  procuring  or 
obtaining  said  divorce  is  not  hindered,  de- 
layed, or  defended  against  by  said  James  A. 
Irvin,  and  she  shall,  after  proper  exertions 
on  her  part,  he  prevented  from  obtaining  it 
prior  to  Noveml)er  1st,  1885.  Witness  our 
hands  and  seals  this  24th  April,  1885.  Mur- 
ray 6c  Gordon. " 

It  will  be  noticed  this  paper  is  dated  more 
than  six  months  after  the  agreement,  and  is 
not  signed  by  her.  Nothing  further  was 
done.  Afterwards,  there  was  a  reconcilia- 
tion between  the  husband  and  wife,  and  for 
a  ccmsiderable  time  they  lived  together,  but 
again  separated.  The  note  was  not  delivered 
to  her  by  her  attorney. s.  The  suit  was  brought 
December  31,  18<s9,*^on  the  note,  but,  as  al- 
ready noticed,  afterwards,  on  17th  Septem- 
ber, 1890,  the  plaintiff  amended  her  state- 
ment, and  based  her  right  to  recover  on  the 
agreement  of  11th  of  September,  1884.  The 
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case  first  came  on  for  trial  in  the  court  below 
September  21,  3890.  The  plaintiff  then  of- 
fered in  evidence  the  agreement,  and  proof 
of  the  execution  and  delivery  of  the  deeds, 
discontinuance  of  the  equity  suit,  and  sur- 
render of  the  premises  in  which  she  had  lived  ; 
then  called  Mr.  Gordon,  one  of  her  attorneys, 
as  a  witness  to  the  agreement.  When  on  the 
stand,  on  examination  as  a  subscribing  wit- 
ness, he  produced  the  note  as  the  one  referred 
to  in  the  contract.  Then  the  court,  against 
the  objection  of  plaintiff's  counsel,  permitted 
defendant's  counsel  to  cross-examine  him  as 
to  the  circumstances  attending  the  giving  of 
the  note,  the  nature  and  extent  of  the  attor- 
neys' custody.  He  stated  that  part  of  the 
contract  was  they  were  to  hold  the  note  until 
the  wife  had  procured  a  divorce,  provided 
the  husband  made  no  defense  to  it.  The 
cross-examination  further  elicited  evidence 
of  a  parol  understanding  or  agreement  at  va- 
riance with  the  written  one,  and  contradic- 
tory of  it.  The  defendant,  having  offered  in 
evidence  the  paper  signed  by  the  wife,  dated 
March  28th,  and  the  receipt  by  her  attorneys 
of  April  24,  1885,  rested  ;  and  thereupon  the 
court,  l)eing  of  opinion  that  a  part  of  the  con- 
sideration for  the  defendant's  contract  was  a" 
stipulation  by  the  wife  that  slie  would  pro- 
cure a  divorce,  tlie  contract  was  void  as 
against  public  policy,  directed,  perempto- 
rily, a  verdict  for  defendant.  On  appeal  by 
plaintiff  to  this  court,  the  judgment  was 
reversed.  See  frvin  v.  Irvifi,  142  Pa.  271. 
There  were  32  assignments  of  error,  but  the 
reversal  was  on  these  grounds-  (1)  It  was 
error  to  permit  defendant  to  inject  his  defense 
by  across  examination  of  plaintiff's  witness, 
called  to  testify  to  the  written  agreement. 
(2)  That  the  testimony  thus  introduced  was 
in  direct  contradiction  of  the  written  instru- 
ment, and,  there  being  no  allegation  of  fraud, 
accident,  or  mistake,  was  not  admissible.  On 
these  two  points  the  judgment  vvas  reversed, 
although  there  is  a  very  strong  intimation 
by  Paxson,  Oh.  J.,  who  rendered  the  opin- 
ion, that  even  an  attempt  by  defendant,  in 
an  orderly  way,  to  have  set  up  an  unlawful 
or  immoral  transaction,  to  which  he  was  a 
party,  as  a  defense  to  his  obligation,  would 
not  have  availed  him.  The  case  having  again 
come  on  to  trial  in  the  court  l)elow.  plain- 
tiff offered  and  read  the  agreement  of  11th 
September,  1884,  and  gave  evidence  of  the 
discontinuance  of  the  equity  proceedings, 
the  execution  and  delivery  of' the  two  deeds, 
also  the  surrender  of  possession  of  the  house, 
and  the  $4,000  note,  and  rested.  The  de- 
fendant then  ottered  evidence  to  show  a  parol 
agreement  Iwtween  the  counsel  of  the  wife 
and  John  Irvin 's  counsel,  with  her  consent 
that  when  the  second  $1,000  was  paid,  no 
more  should  be  paid  until  the  wife  had  pro- 
cured a  divorce,  and  that  the  $4,000  note  was 
not  to  be  surrendered  to  her  until  the  decree 
of  divorce  was  entered;  that  the  contempo- 
raneous parol  agreement  was  the  sole  induce- 
ment to  John  Irvin 's  executing  the  written 
one. — this  for  the  purpo.se  of  showing  that 
plaintiff  had  no  right  to  the  possession  of 
the  note  for  institution  of  suit,  and  that  the 
c(mtract  was  void  as  against  public  policy. 
To  this  offer  plaintiff  objected,  and  the  court 
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-overruled  it.  Defendant  then  offered  the  two 
papers,  dated  respectively  the  28th  of  March 
and  24th  of  April,  1885,  which,  on  objection 
by  plaintiff,  were  also  rejected,  and  the  court 
directed  a  verdict  for  plaintiff  for  the  |4,000, 
"with  interest.  Hence,  we  have  this  appeal 
by  defendant.  He  assigns  five  errors,  but 
they  are  practically  three.  The  first  two  were 
settled  by  the  decision  of  the  court  when  the 
case  was  here  before.  The  defendant  could 
not  introduce  his  defense  by  a  cross-examina- 
tion of  plaintiff's  witness,  called  merely  to 
prove  and  identify  papers.  We  could  add 
nothing  to  what  was  so  concisely  said  by 
Chief'  Justice  Paxson,  in  his  opinion  on  that 
■point. 

As  to  the  third  assignment,  the  rejection 
•of  the  offer  to  prove  there  was  a  parol  contract 
by  which  the  $4,000  note  was  not  to  be  de- 
livered to  plaintiff  by  her  attorneys  until  she 
had  procured  a  decree  of  divorce,  the  prelim- 
inary question  for  the  court  was,  Had  the 
plaintiff  made  out,  clear  of  any  taint  of  iile- 

fality,  a  contract  by  defendant  to  pay  her 
4.000?  It  will  be  noticed  she  offered  in 
evidence  the  agreement  of  11th  of  September, 
1884.  There  is  no  semblance  of  an  illegal 
consideration  in  this  agreement.  She  only 
expressly  stipulates  she  will  not  assign  any 
other  cause  for  the  divorce  than  desertion. 
In  this  there  wa.s  not  only  nothing  unlaw- 
ful, but  there  was  nothing  discreditable  to 
either.  From  the  very  fact  of  excluding 
other  causes  there  is  a  fair  implication  that 
the  husband  was  conscious  of  the  existence 
of  others  involving  graver  moral  turpitude 
than  desertion.  A  sense  of  shame  in  him 
still  remained  ;  and  there  was  a  willingness 
on  her  part  to  suppress  that  which  would  be 
disgraceful  to  him,  and  annoying  to  his  broth- 
ers and  sisters.  This  is  all  that  can  possibly 
be  inferred  from  this  particular  stipulation, 
■while  all  the  other  parts  of  the  agreement 
bear  witness  to  a  perfectly  good  considera- 
tion. He  owned  very  valuable  lands,  which 
it  was  impossible  to  dispose  of  at  a  satisfac- 
tory price  unless  she  joined  in  the  deed. 
This  she  agreed  to  do  for  the  consideration 
of  $6,000.  She  then,  by  formal  seal  and  ac- 
knowledgment, released  her  interest  in  the 
Elk  Lick  tract  for  the  consideration  of  1 1,000, 
and  her  interest  in  sixteen  other  tracts  for  the 
c^msideration  of  i|5,000,  the  two  making  the 
$6,000  consideration  named  in  the  agreement. 
She  offered  proof  that  afterwards  she  sur- 
rendered possession  of  the  house  she  lived  in. 
and  discontinued  the  equity  suit  to  restrain 
her  husband  from  selling  the  land.  She  then 
offered  evidence  to  identify  the  note  deliv- 
ered to  her  attorneys,  and  put  it  in  evidence, 
and  rested.  How  stood  the  case  now?  She 
had  shown  a  perfectly  valid  contract  with 
her  husband's  brother,  by  which  she,  for  a 
valuable  consideration,  '$6,000,  had  agreed 
to  part  with  a  right,  worth,  in  case  she  sur- 
vived her  husband,  far  more  than  she  was 
to  get.  This  right,  by  two  formal  deeds, 
she  proved  she  had  relinquished.  Slie  had 
not  procured  a  divorce  from  him,  but  this 
she  had  not  agreed  to  do.  She  had  instituted 
proceedings,  ^hich  were  then  pending,  in 
which  she  assigned  but  the  single  cause, 
•desertion.  Her  case  was  complete  in  every 
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particular,  and,  up  to  this  stage,  entitled 
her  to  a  verdict.  What  is  the  defense?  That 
the  consideration  for  the  $4,000,  in  part, 
was  the  procuring  by  her  of  a  decree  of  di- 
vorce, and  therefore  the  contract  is  avoided. 
As  to  this,  the  contract  could  not  be  reformed 
by  interpolating  the  alleged  suppressed  con- 
sideration. While  it  is  settled  that  when, 
by  fraud,  accident,  or  mistake,  a  material 
stipulation  has  been  omitted  from  an  instru- 
ment, equity  will  reform  it,  it  will  not  do 
so  when  the  omission  is  intentional.  No 
chancellor  would  listen  an  instant  to  such  a 
plea.  But  it  is  alleged  the  parol  contract 
stipulated  for  an  unlawful  consideration  on 
part  of  plaintiff,  and  therefore  it  would  be 
against  public  policy  to  enforce  the  contract 
on  her  behalf.  The  rule  invoked  is  well 
settled,  and  was  recognized  long  before  Col- 
lins  V.  Blaiitern,  2  Wils.  341,  decided  in 
England  as  early  as  1765.  That  case  only 
more  clearly  defined  and  sustained  it,  by 
reasons  which,  though  often  assailed,  have 
been  but  little  shaken  by  professional  and 
judicial  criticism  since.  There,  the  suit 
was  on  a  bond  for  £700.  The  instrument, 
while  lawful  on  its  face,  had  been  corruptly 
given  to  stifie  a  prosecution  for  perjury.  The 
action  was  debt,  and  the  plea  special,  set.- 
ting  out  the  unlawful  consideration  as  a  de- 
fense. The  plaintiff  demurred,  and  judg- 
ment was  entered  for  defen(iant,  Wilmot,  CJi. 
J.,  saying:  "The  present  condition  is  for 
the  payment  of  a  sum  of  money,  but  that 
payment  to  be  made  was  grounded  upon  a 
vicious  consideration,  which  is  not  inconsis- 
tent with  the  condition  of  the  bond,  but 
strikes  at  the  contract  itself  in  such  manner 
as  shows  that,  in  truth,  the  bond  never  had 
any  legal  entity."  And  the  opinion  closes 
in  these  words:  "We  are  all  of  the  opin- 
ion that  judgment  may  be  for  defendant; 
that  the  averment  pleaded  is  not  contradic- 
tory, but  explanatory,  of  the  condition  ;  that 
the  bond  was  void  (ib  initio,  and  never  had  any 
existence."  In  the  numerous  cases  decided 
since,  both  in  England  and  this  country,  the 
weight  of  authority  has  probably  carried  the 
principle  beyond  the  limit  of  the  leading 
case,  and  permitted  a  plea,  not  alone  explana- 
tory, but  expressly  contradictory,  of  the  con- 
sideration in  the  bond,  where  the  contract 
was  of  such  illegality  or  immorality  that 
its  enforcement  would  be  injurious  to  the 
public  welfare.  And  a  distinction  has  been 
taken  between  those  contracts  in  which  the 
consideration  affects  only  the  parties  and 
those  in  which  it  affects  the  public.  In  this 
state  it  has  been  held  that  a  note  or  bond 
given  in  fraud  of  creditors  is  valid  as  be- 
tween the  parties ;  and  in  Kcrnis  v.  Draw, 
24  Pa.  62,  62  Am.  Dec.  359,  it  was  held, 
upon  full  consideration,  that  a  bond  given 
a  husband  on  a  collusive  transaction  to  de- 
frau(i  his  wife  could  be  enforced,  and  the 
obligor  would  not  be  permitted  to  show  his 
own  turpitude  to  defeat  a  recovery.  But, 
in  that  case,  the  court  uses  this  language, 
by  Woodward,  J.:  "I  do  not  say  the  rule 
is  applicable  to  contracts  forbidden  by  stat- 
ute, or  which  are  contra  bonos  mares;  they 
stand  on  their  own  ground,  which  it  is  now 
not  necessary  to  examine. "    The  ground  on 
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which  they  stand  is  stated  by  Black,  </.,  in 
Jenkins  v.  Powler,24i  Pa. 308,  which  was  a  con- 
tract between  adjoining  landowners  who,  for 
their  mutual  advantage,  agreed  to  fence  in 
a  public  road  :  "The  contract  being  wholly 
void,  one  of  the  parties  cannot  sue  the  other 
for  a  breach  of  it."  The  substance  of  the 
decision  is  that  a  contract  between  individ- 
uals which  is  necessarily  prejudicial  to  the 
convenience  and  welfare  of  the  public  must 
not  be  enforced,  no  -matter  how  flagrant  and 
malicious  the  breach  of  it  by  one  or  the  par- 
ties. So.  while  the  rule  laid  down  in  Evan* 
V.  Dravo,  sujyray  Swan  v.  Scott,  11  Serg.  & 
R.  155,  and  other  cases,  that  a  demand  on  an 
illegal  transaction  will  be  enforced  if  the 
plaintiff  can  make  out  his  case  without  dis- 
closing the  illegality,  that  rule  has  not  been 
invariably  applied  to  contracts  where  the  11- 
lei^al  consideration  is  a  violation  of  statute 
or  an  immorality  detrimental  to  the  public. 
In  such  cases  the'courts  may  overlook  the  par- 
ties, and  consider  the  question  one  of  public 
policy.  As  is  said  in  Smith's  Leading  Cases, 
in  note  by  Hare  «&  Wallace  (8th  ed.  vol.  1, 
p.  752),  where  most  of  the  cases  are  care- 
fully cited:  "The  better  opinion  seems  to 
be  that  there  is  no  universal  rule,  and  that 
each  case  must  be  governed  in  some  degree  by 
its  own  circumstances.  The  maxim  Nemo 
alUgans  turpitudineni  suam  audiendm'  is  in- 
flexible, as  between  the  parties,  but  may 
yield  to  considerations  of  public  policy  and 
the  duty  of  preventing  the  consummation  of 
a  fraudulent  and  illegal  purpose."  Nor,  is 
the  rule  universal  in  its  application  to  cases 
where  the  consideration  is  violative  of  a  stat- 
ute, as  will  be  noticed  from  the  cases  cited 
to  the  leading  case. 

And  this  brings  us  back  to  the  reasoning 
of  Wilmot,  J.,  m  the  leading  case,  Collins 
V.  Blantern,  supra:  Is  the  contract  grounded 
upon  a  vicious  consideration,  which  strikes 
at  the  contract  itself  in  such  a  manner  as 
shows  that,  in  truth,  it  never  had  a  legal 
entity?  If  the  consideration  for  the  payment 
of  the  $4,000  was  that  plaintiff  should  obtain 
a  divorce  from  her  husband,  the  considera- 
tion was  a  violation  of  statute  by  both.  The 
second  section  of  the  Act  of  1815  provides 
that  in  her  petition  or  libel  she  shall  set  out 
the  cause  for  the  divorce,  and,  under  oath  or 
affirmation,  state  that  it  is  not  made  out  of 
levity  or  collusion.  If  this  was  the  consid- 
eration for  the  $4,000,  it  was  in  violation  of 
statute,  and  was  so  vicious  that  the  contract 
never  had  a  legal  existence.  Kilharn  v.  Field, 
78  Pa.  194.  That  the  plaintiff  and  defend- 
ant stipulate  for  a  falsehood  to  the  court, 
and  contract  that  one  of  them  shall  commit 
perjury  to  bolster  up  the  falsehood,  clearly 
renders  the  contract  void  ab  initio,  if  based 
on  such  iniquity. 

In  passing  upon  the  correctness  of  the 
court's  ruling,  we  must,  however,  consider 
how  the  case  stood  when  this  offer  was  made. 
The  plaintiff  had  offered  in  evidence  a  writ- 
ten contract  by  which  she  agreed,  by  deeds, 
to  relinquish  her  right  of  dower  in  a  tract  of 
land  worth  1150,000  ;  also  her  right  of  dower 
in  16  otlier  tracts,  and  any  right  she  bad  in 
all  his  personalty  ;  also,  that  she  w^ould  de- 
liver up  possession  of  the  house  wherein  she 
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lived;  that  she  would  discontinue  the  suit 
to  restrain  the  sale  by  his  sister.  For  this- 
he  was  to  pay  to  Jier  $6, 000.  She  then  proved 
that  all  she  was  to  do  she  had  done.  The 
consideration  in  one  deed  was  $1,000,  and  in 
the  other  $5,000,  making  $6,000,  for  which 
she  had  receipted,  but  he  had  only  paid  her 
$2,000.  All  this  was  proven  beyond  dispute, 
and  the  further  fact  appeared  that,  after  the 
agreement,  they  had  resumed  marital  rela- 
tions, and  liv»i  together  for  several  years. 
She  had  rested  her  case.  The  defendant  then 
offers  evidence,  not  in  denial  of  a  single  fact 
established  by  her,  but  to  sliow  a  contempo- 
raneous parol  agreement  between  her  attor- 
neys and  his,  that  the  $4,000  note  was  not  to 
lie  delivered  until  she  had  procured  a  di- 
vorce, —this  for  the  purpose  of  making  void  the 
written  contract.  That  is,  the  offer  is  to 
prove  that,  with  the  knowledge  of  the  clienta, 
their  eminent  and  reputable  counsel,  in  utter 
disregard  of  their  duty  or  fidelity  to  the  court, 
and  in  plain  violation  of  the  law  of  the  land, 
engaged  in  traffic  in  divorces,  and,  for  a  con- 
sideration passing  between  the  parties,  bar- 
gained for  a  collusive  decree :  There  were 
presented  to  the  court  for  consideration  two 
rules,  each  founded  on  public  policy:  (1) 
A  written  contract  cannot  be  contradicted, 
altered,  or  added  to  by  parol,  except  for 
fraud,  accident,  or  mistake.  The  reason  for 
this  rule  is  very  concisely  given  in  Wodock 
V.  Robinson,  148  Pa.  503 :  "If  it  were  not  for 
the  rule,  no  man  would  be  able  to  protect 
himself,  by  the  most  solemn  forms  and  at- 
testations, against  falsehood,  misrepresenta- 
tion, and  perjury."  The  other  rule  is  the 
one  already  noticed :  (2)  If  an  unlawful 
consideration  for  a  contract  be  detrimental 
to  public  morals,  the  courts  may  permit  a 
party  to  such  contract  to  set  up  his  own  tur- 
pitude as  a  defense  to  a  breach  of  it.  It  must 
be  kept  in  mind  the  suit  was  not  on  a  bond, 
bill,  note,  or  mortgage  expressing  a  nominal 
or  money  consideration,  and  which  was  met 
by  an  offer  to  prove  the  real  consideration, 
as  in  nearly  every  reported  case  in  which  the 
question  is  considered.  It  was  on  a  contract 
setting  out  in  detail  a  full  consideration  on 
part  of  plaintiff  for  the  money  defendant  was- 
to  pay,— a  consideration  which  he  had  re- 
ceived, and  for  years  had  been  in  the  enjoy- 
ment of,  and  which  he  did  not  pretend  to 
deny.  But  he  says  to  plaintiff :  "  True,  the 
contract,  as  represented,  was  made.  The  pur- 
pose of  that  was  not  to  obtain  a  divorce,  but 
to  free  valuable  lands  of  your  claim  upon 
them,  that  the  title  might  be  passed,  and  a 
favorable  sale  made.  True,  you  paid  the  full 
consideration,  and  have  not  received  what 
you  were  to  get.  This  contract  was  a  good 
one  for  me.  It  was  fair,  with  no  taint  of 
illegality.  But  there  was  another,  a  verbal 
contract,  not  in  writing,  which  is  illegal, 
made  by  our  attorneys,  by  which  you  were 
to  get  a  divorce.  That  avoids  the  legal  con- 
tract, and  you  cannot  recover."  This  was  the 
attitude  in  which  defendant  stood  when  the  of- 
fers of  testimony  were  made.  Clearly,  un- 
der the  whole  testimonv,— that  of  plaintiff, 
w^hich  was  beard,  and  that  of  defendant, 
which  was  offered, — the  integrity  of  the  es- 
tablished  written  contract  could  not  be  af* 
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fected  by  what,  if  true,  was  a  collateral  un- 
dertaking to  do  an  unlawful  act.  The  written 
contract  did  not,  as  in  Collins  y.  Blantern,  rest 
on  a  vicious  consideration,  which  struck  at 
the  contract  itself,  so  that  it  never  had  a  le- 
gal entity.  It  rested  on  a  perfectly  good  con- 
sideration, wholly  independent  of' the  merely 
collateral  promise.  No  verdict  against  it, 
on  such  evidence,  ought  to  have  been  or  could 
have  been  sustained. 

It  must  be  remembered,  when  this  offer 
was  made  the  judge  was  sitting  as  a  chan- 
cellor to  administer  equity.  On  the  law,  de- 
fendant had  not  the  shadow  of  defense.  He 
now  becomes  the  actor,  asking  that  in  equity 
his  written  contract,  the  fruits  of  which  he 
had  in  his  pocket,  be  wiped  out  of  existence. 
Why?  Because,  according  to  his  own  story, 
he  and  plaintiff  had  participated  in  a  crime. 
Therefore  he  prays  the  chancellor  to  reach  out 
his  hand  and  save  him  from  payment  for  the 
good  bargain  he  has  made  with  his  brother's 
wife.  Of  course  his  conduct  meets  the  in- 
dignation of  the  chancellor.  He  has  suffered 
no  wrong  ;  only  wants  to  perpetrate  one  ;  and 
therefore  cannot  be  aided  on  the  ground  on 
which  equity  affords  relief  to  other  suitors. 
But  the  question  for  the  chancellor  is  not 
what  is  his  wickedness,  but  whether  bark- 
ening: to  his  appeal  will  tend  to  encourage 
or  deter  other  evil -disposed  persons  from 
making  illegal  contracts.    The  answer  to  that 

auestion  determines  the  public  policy.  We 
link,  in  view  of  the  special  facts  in  this 
case,  to  have  listened  to  such  a  defense,  in- 
stead of  promoting  the  good  of  the  public, 
would  have  tended  to  promote  trickery  and 
perjury,  to  evade  payment  of  debts.  W  hile, 
if  plaintiff  had  offered,  to  sustain  her  claim, 
merely  a  bond,  bill,  or  note,  and  defendant 
had  oftered  to  prove  the  consideration  was  un- 
lawful, the  evidence  would  have  been  admis- 
sible, yet  in  view  of  the  facts  here,  the  court 
properly  rejected  the  testimony. 
The   averment  that,    while  there  was  no 


fraud  in  the  making  of  the  parol  agreement, 
the  plaintiff's  use  of  the  written  agreement, 
before  a  decree  of  divorce,  is  a  fraud  upon 
him,  is  without  foundation.  Assume  he  en- 
tered into  such  agreement.  He  knew  no  such 
decree  could  be  legally  entered,  because  of 
that  very  agreement ;  and,  further,  he  knew 
that,  by  resumption  of  the  marital  relation, 
after  the  libel  for  diyorce  had  been  tiled,  the 
wife  condoned  her  husband's  offenses  prior 
thereto,  and  the  cause  for  divorce  at  the  date 
of  the  agreement  ceased  to  exist,  by  reason 
of  the  condonation.  This,  according  to  his 
own  showing,  puts  him  in  the  attitude  of  at- 
tempting to  defraud  her  out  of  the  written 
consideration  passing  to  her,  .after  he  has  re- 
ceived every  penny  he  was  to  get.  Without 
infringing  on  any  principle  in  any  of  the 
decided  cases,  we  are  entirely  clear  in  our 
judgment  that  no  policy  of  the  law  or  regard 
for  the  public  good  requires  us  to  aid  defend- 
ant in  the  perpetration  of  such  a  wrong  upon 
his  brother's  wife. 

As  to  the  note  not  being  in  plaintiff's  pos- 
session at  the  time  of  suit  brought,  such  phy- 
sical possession  of  it  was  not  necessary  to  sus- 
tain her  action.  If,  as  she  clearly  proved, 
she  had  done  all  she  was  required  to  do  un 
der  the  written  agreement,  she  had  a  right 
to  demand  and  have  possession  of  the  note. 
If  it  had  not  been  produced  at  the  trial,  she 
could  have  recovered  on  the  affreement,  with- 
out it.  The  written  stipulation  was  that  she 
was  to  be  paid  14,000  on  1st  November,  1885, 
if  she  signed  the  deeds  and  performed  the 
other  conditions  of  the  written  agreement. 
This  payment  was  to  be  evidenced  by  a  note 
payable  at  that  date.  If  the  note  had  never 
been  delivered  to  her  attorneys,  her  right  to 
recover  would  have  been  clear.  If  delivered 
and  not  handed  to  her,  the  agreement  still 
evidenced  her  right  to  the  money.  All  the 
assignments  of  error  are  overruled,  and  the 
judfjnient  U  nffirmed. 
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Mary  J.  DONOVAN,  Appt., 

V. 

HARTFORD  STREET  R.  CO. 
(65  Conn.  ^1.) 

1.  The  relation  of  carrier  and  passen- 
geT  does  not  exist  between  a  street  railway 
coiD|)an3r  and  a  person  who  has  given  a  siKoai, 
which  was  seen  and  responded  to,  for  a  car  to 
stop,  but  who  was  struck  by  the  unexpected 
Bw\ug\ng  of  the  car  from  its  proper  track  onto  a 
switch  track. 

€•  Strikini^  Ift^m  the  complaint  in  an  ac. 
tion  to  recover  damages  for  negligent  injuries 
the  allegation  that  defendant  was  a  common  car- 
rier of  paasengrcrs  is  not  error  unlesa  other  alle- 

NOTE.— On  the  question  when  a  person  becomes 
a  paseenger  before  actually  entering  the  carrier's 
Tehicle,  see  Webster  v.  Fitchburg  R.  Co.  (Mass.)  34 
L.  R.  A.  521,  and  tiote. 
29  L.  R.  A. 


gatlons  show  that  the  relation  of  carrier  and  pas- 
senger existed  between  plaintiff  and  defendant. 

8.  The  court  will  take  'Judicial  notice 
that  a  street  railway  company  is  a  common  car- 
rier of  pasnengers. 

4.  Negflie^nce  of  a  street  railway  com- 
pany in  not  avoiding:  the  deflection  of 
a,  car  from  the  main  track  to  a  branch  track  so 
as  to  strike  a  person  waiting  to  take  it.  is  a  ques- 
tioQ  of  fact  upon  which  the  decision  of  the  trial 
court  Is  conclusive. 

6.  An  accident  to  a  person  waiting  for 
a  street-car,  who  is  struck  by  the  sudden 
switching  of  the  car  upon  a  side  track,  does  not 
mako  a  prima  facie  case  of  negligence  on  the 
part  of  the  carrier. 

(December  1, 1894.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the   City  Court  of  Hartford  in  favor  of 
defendant  in   an  action  brought    to  recover 
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damages  for  personal  iniuries  alleged  to  bave 
been,  caused  by  the  negligence  of  defendant 
in  permilting  a  car  which  she  had  signaled 
vfitn  the  intention  of  becoming  a  passenger  on 
it  to  enter  upon  a  switch  track  upon  which 
she  was  standing  and  come  in  contact  with 
her.     Afflrmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Roger  Welles  and  Uriah  Case. 
for  appellant: 

The  allegation  stricken  out  was  a  proper 
and  legal  description  of  the  company.  The 
forms  adapted  to  suits  of  this  character  all 
contain  such  an  allegation. 

3  Ch.  PI.  359;  Practice  Act,  pp.  57,  58,  59. 

A  street  railway  company  is  a  common  car- 
rier of  passengers"  with  duties  and  responsibil- 
ities similar  to  those  of  a  railroad  company. 

Booth,  Street  Railway  Law,  §  324. 

When  the  plaintiff  was  struck,  the  relation 
of  carrier  and  passenger  had  begun  between 
the  parties. 

Booth,  Street  Railway  Law,  §  326. 

The  company  should  be  the  last  one  to  claim 
that  she  was  not  a  passenger,  and  should  not 
be  sustained  in  such  a  claim. 

Burbridge  v.  Kansas  City  Gable  li.  Co.  36 
Mo.  App.  669;  2  Am.  ife  Eng.  Encyclop.  Law, 
p.  744. 

The  branch  track  was  the  **  carrier's  prem- 
ises," so  that  the  plaintiff  was  injured  by  the 
carrier,  on  the  carrier's  own  premises. 

S710W  V.  Fitchhurg  R.  Co.  136  Mass.  552; 
Dodge  v.  Boston  &  B.  8.  S.  Co.  2  L.  R.  A.  83, 
148  Mass.  207;  25  Am.  &  Eng.  Encyclop. 
Law,  p.  1081,  note  6;  Amended  Charter,  5 
Private  Laws,  498.  ^  9. 

The  accident  proves  negligence. 

Knoides  v.  Crampton,  55  Conn.  336;  John- 
son V.  Hudson  Hirer  R.  Co.  20  N.  Y.  65,  75 
Am.  Dec.  875;  Dams  v.  OuUford,  55  Conn. 
351;  Farrell  v.  Waierhury  Uarse  R.  Co.  60 
Conn.  239. 

A  question  of  duty  is  a  question  of  law. 

^'oian  V.  New  York,  A'.  H.  tfe  U.  R.  Co.  53 
Conn.  461. 

As  there  was  here  a  contractual  relation  ex- 
isting between  the  parties,  the  rule  of  res  ipsa 
loquitur  applies  to  this  case. 

Lennon  v.  RatHtzer,  57  Conn.  587;  Carpue 
V.  London  dt  B.  R.  Co.  5  Q.  B.  747;  Le  Barron 
V.  East  Boston  Ferry  Co,  11  Allen,  317,  87 
Am.  Dec.  717;  Feital  v.  Middlesex  R.  Co.  109 
Mass.  398,  12  Am.  Rep.  720;  Curtis  v.  R'yrhts- 
ter  cfe  cS\  R.  Co.  18  N.  Y.  534.  75  Am.  Dec. 
258:  Edgerton  v.  New  York  &  I  J.  R.  Co.  39  N. 
Y.  227;  2  Am.  &  Eng.  Encyclop.  Law,  p.  709. 
note  7. 

Messrs.  Robinson  &  Robinson*  for  ap- 
pellee: 

Not  until  the  car  had  stopped  in  response  to 
a  signal  and  for  the  purpose  of  accepting  a  per- 
son as  a  passenger,  and  until  the  person  is  at- 
tempting to  get  on,  does  he  become  a  passenger. 

Smith  V.  St.  Paul  City  R.  Co.  32  Minn.  1. 
50  Am.  Rep.  550;  Brien  v.  Bennett,  8  Car.  & 
P.  724;  Chicago,  B.  &  Q.  R.  Co.  v.  Meltlsack, 
131  111.  61;  Shearm.<fe  Redf.  Neg.  §  263,  and 
note  2. 

The  street  is  in  no  sense  a  passenger  station 
for  the  safety  of  which  the  company  is  respon- 
sible. 

Booth.  Street  Railway  Law,  §  326;  Vlatt  v. 
29  L.  R.  A. 


Forty-Second  Street  &  O.  Street  Ferry  R.  Co,  1 
Hun.  124. 

Plaintiff's  claim  that  she  established  a  prima 
facie  case  of  negligence  by  proving  the  acci- 
dent without  contribution  was  properly  over- 
ruled. 

Gibbons  v.  Wilkes- Barre  <fe  Suburban  Street 
R.  Co.  155  Pa.  279;  Booth,  Street  Railway 
Law,  $;§  323,  861. 

The  facts  as  found  by  the  court  below  do 
not  constitute  negligence. 

The  switch,  which  was  placed  to  direct  the 
car  up  Asylum  street,  was  turned  by  an  ac- 
cident unusual,  not  to  be  anticipated,  and  not 
imputable  to  the  defendant. 

White  V.  Milwaukee  City  R.  Go.  61  Wis.  536, 
50  Am.  Rep.  154;  Carter  v.  Kansas  City  Gable 
R.  Co.  42  Fed.  Rep.  37;  Booth,  Street  Rail- 
way Law,  §  382. 

The  speed  of  the  car,  not  exceeding  the  pace 
of  a  man  on  a  quick  walk,  was  not  suificient 
to  constitute  nefjligence. 

28  Am.  &  Eng.  Encyclop.  Law,  p.  1022, 
note  1. 

No  negligence  can  be  imputed  to  the  de- 
fendant because  of  the  appliances  in  use:  (1)  be- 
cause no  allegation  to  that  effect  is  made,  and 
(2)  because  they  were  the  usual  and  so  far  as 
appears  the  only  ones  in  use. 

Vnger  v.  Forty  Second  Street  d  O.  Street  Fer)^ 
R.  Co.  51  N.  Y.  497;  Carter  v.  Kansas  City 
Cable  R.  Co.  supra. 

Running  a  car  off  the  track,  a  possible  and 
not  uncommon  contingency  constitutes  no  neg- 
ligence. 

Altreuter  v.  Hudson  River  R.  Co.  2  E.  D. 
Smith,  151;  23  Am.  &  Eng.  Encyclop.  Law,  p. 
1031,  note  J;  Macomber  v.  Nichols,  44  Mich. 
212;  Hazel  v.  People's  Pass.  R.  Co.  132  Pa.  96; 
White  V.  Milwaukee  City  R.  Co.  supra. 

Running  a  car  upon  the  wrong  track  does 
not  constitute  negligence. 

Altreuter  v.  Hudson  River  R.  Co.  supra;  23 
Am.  &  Eng.  Encyclop.  Law,  p.  1031,  vote. 

The  company  had  a  clear  right  to  run  its  car 
on  either  track,  and,  as  against  pedestrians  or 
other  vehicles,  had  a  superior  right  upon  its 
own  tracks. 

Booth,  Street  Railway  Law.  is  303;  Mc- 
Keeter  v.  Market  Street  R.  Co.  59  Cal.  294. 

Street  railway  companies  are  liable  for  in- 
juries to  |3edestrians  as  any  other  vehicle  is 
and  in  no  other  degree,  and  are  held  to  ordi- 
nary care  only. 

Maryland  Agr.  College  v.  Baltimore  cfe*  P.  ij. 
Co.  43  Md.  434;  Unger  v.  Forty  Second  Street 
rf:  G.  Street  Ferry  R.  Co.  51  N.  Y.  497;  Fath  v. 
Tower  Grove  d-  L.  R  Co.  13  L.  R.  A.  74,  105 
Mo.  537;  Booth,  Street  Railway  Law.  §  309; 
Pitcher  y.  Peo]>le's  Street  R.  Co.  154  Pa.  560; 
Ehrisnum  v.  East  Harrishurg  City  Pass.  R. 
Co.  17  L.  R.  A.  448,  150  Pa.  180;  28  Am.  & 
Eng.  Encyclop.  Law.  p.  1019. 

Even  if  the  plaintiff  had  been  a  passenger, 
she  could  not  recover. 

Booth.  Street  Railway  Law,  §  328. 

The  plaintiff's  case  has  no  standing  in  court 
because  the  question  of  the  negligence  involved 
is  manifestly  a  pure  question  of  fact  for  the  de- 
termination* of  the  trial  judge  or  jury. 

McDonouffh  v.  Metropolitan  R.  Co.  187  Mass. 
210;  Farrell  v.  Waterbury  Horse  R  Co.  60 
Conn.  239;  O'Neil  v.  East  Windsor,  68  Conn. 
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154;   Ehrisman  v.  East  Uamsburg  City  Pass,  I 
Ji.  Co.  supra:  Sioux  City  &  P.  H.  Co,  v.  Stout ^  i 
84  U.  8.  17  Wall.  657,  21  L.  ed.  745;  Beach. 
Contrib.  Neg.  §  163. 

As  the  court  below  did  not  impose  upon  the 
plaintiff  any  duty  whatever,  nor  absolve  the 
defendant  from  any  duty  which  the  law  re- 
quired of  it,  nor  in  any  respect  violate  any 
rule  or  principle  of  law,  this  court  will  not  re-  i 
view  its  conclusion. 

Williams  v.  Clinton,  28  Conn.  264;  Daniels 
V.  Sayhrook,  84  Conn.  377;  Gongdon  v.  Nor- 
wich, 37  Conn.  414;  Young  v.  New  Haten,  39 
Conn.  435;  Brennan  v.  Fair  Haven  dt  W.  R, 
Co.  45  Conn.  284,  29  Am.  Rep.  679;  Dexter  v, 
McCready,  M  Conn.  171;  Fiskev.  fiorsyth  Dye- 
ing, Laundering  &  Bleaching  Co.  57  Conn.  119; 
Fairell  v.  Waterbnri/  Horse  R.  Co.  60  Conn. 
239;  O'Neil  v.  East  Windsor,  63  Conn.  154. 

Fenn,  J.,  delivered  the  opinion  of  the 
court : 

The  plaintiff's  first  reason  of  appeal  is  that 
the  "court  erred  in  striking  out  of  the  origi- 
nal complaint,  on  the  motion  of  the  defend- 
ant, the  allegation  that  the  defendant  was  on 
October  25,  1890,  a  'common  carrier  of  pas- 
sengers by  horse  railroad, '  because  it  appears 
by  other  allegations  in  the  complaint  that  at 
the  time  and  place  of  the  accident  the  relation 
of  carrier  and  passenger  existed  between  the 
parties,  and  that  the  plaintiff  was  injured 
while  attempting  to  carry  out,  on  her  part, 
an  implied  contract  between  her  and  said  car 
driver  that  she  should  take  passage  on  said 
car  at  that  point  on  said  Asylum  street  where 
she  was  struck  by  said  car,  by  its  hav- 
ing been  negligently  turned  from  the  track 
whereon  it  should  have  gone."  The  plain- 
tiff, thus,  it  will  be  seen,  bases  her  claim  of 
■error  upon  the  concession  of  that  which  is 
manifestly  true,  namely,  that  the  action 
of  the  court  of  which  she  complains  could  in- 
jure her  only  in  case  the  other  allegations  of 
the  complaint  showed  that  the  relation  of  car- 
rier and  passenger  existed  at  the  time  of  the 
injury,  between  the  defendant  and  herself.  In 
other  words,  the  statement  that  the  defendant 
was  a  common  carrier  of  passengers  would  be 
irrelevant,  in  a  complaint  for  personal  in- 
jurv,  unless  such  complaint  contained  other 
statements  showing  that  the  person  injured 
sustained  such  a  relation  to  such  common 
carrier  as  conferred  the  right,  by  reason  there- 
of, and  in  no  other  way,  to  recover  damages 
for  such  injury  in  an  action  based  on  contract, 
for  failure  to  perform  an  implied  promise, 
or  in  tort  for  the  breach  of  an  imposed  duty. 
McElroy  v.  Nashva  &  L.  R.  Corp.  4  Cush. 
400,  50  Am.  Dec.  794 ;  Eaton  v.  Boston  d  L. 
R,  Co.  11  Allen,  500,  87  Am.  Dec.  730; 
Buswell,  Personal  Injuries,  t^  5. 

Our  first  inquiry,  therefore,  is.  Does  the 
-complaint  in  this  case  contain  such  allega- 
tions? The  gist  of  the  averments  in  reference 
to  the  injury  is.  not  that  the  plaintiff  was 
hurt,  either  while  riding  upon  the  car  of  de- 
fendant, or  while  in  the  act  of  getting  on  or 
off  such  car.  It  is  not  even  alleged  that  at 
the  time  of  the  injury  the  plaintiff  was  upon 
premises  lawfully  in  the  occupation  or  con- 
trol of  the  defendant ;  but  the  statement  is 
that  the  injury  occurred  while  the  plaintiff 
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was  at  a  safe  distance  from  the  track  on  which 
the  car  should  go,— a  place  safe  for  the  plain- 
tiff, and  convenient  for  her  to  get  on  board. 
It  would  seem  from  the  complaint  that  the 
place  where  she  awaited  the  car  was  the  same 
from  which  she  gave  the  8is:nal  that  she  de- 
sired to  get  on  board, — a  signal  which,  we 
are  asked  to  infer,  was  seen  and  recognized 
although  the  complaint  fails  to  aver  that  fact. 
Again,  the  injury  is  not  alleged  to  have  been 
received  by  reason  of  the  failure  of  the  de- 
fendant's servants  to  acknowledge  or  respond 
to,  or  to  comply  with  the  signal  of  the  plain- 
tiff, nor  that  they  failed  to  use  proper  en- 
deavors to  stop,  or  in  fact  to  stop,  as  soon  as 
they  should  have  done,  in  order  to  receive  the 
plaintiff  on  board,  at  the  place  desired  by 
her ;  but  the  allegation  is  that  the  car,  while 
going,  was  so  carelessly  and  negligently 
managed  and  directed  as  to  turn  from  the 
track  where  it  should  have  gone,  and  run 
against  the  plaintiff.  Now,  it  is  manifest 
that  here  is  no  allegation  of  a  cause  of  action 
growing  out  of  the  relation  of  •  carrier  and 
passenger,  in  express  terms,  and  according 
to  the  rules  of  pleading,  which  require  direct 
statements,  and  exclude  those  by  way  of  argu- 
ment or  inference  merely,  which  demand  the 
averment  of  ultimate  and  issuable,  not  of 
probative  or  evidential,  facts.  While,  there- 
fore, what  the  plaintiffs  counsel  say  in  their 
brief,  referring  to  the  Connecticut  Practice 
Act  (pages  57-59),  is  correct,  namely,  that 
•*  the  forms  adapted  to  suits  of  this  character 
all  contain  the  allegation  that  the  defendant 
was  a  common  carrier,*'  it  is  equally  true 
that  they  all  contain,  also,  other  allegations 
making  such  averment  relevant,  showing  a 
contract,  undertaking,  or  duty,  or  a  liability 
of  the  defendant  to  the  plaintiff,  growing 
out  of  the  relation  of  the  parties,  which  is 
here  utterly  wanting,  so  far  as  any  direct 
or  positive  statement  is  concerned.  But.  more 
than  this,  the  facts  stated  in  this  complaint 
are  not  such  as  even  indirectly,  and  by  way 
of  evidence  or  inference,  tend  to  indicate, 
either  the  existence  of  the  relation  of  carrier 
and  passenger  between  the  parties,  or,  if  v«e 
were  to  assume  such  relation,  that  the  cause  . 
of  action  was  in  any  way  founded  upon  it. 
The  negligence  relied  on  was  such  as  might 
just  as  well  arise  in  any  case  where  two  per- 
sons were  using  the  public  street,  each  law- 
fully, but  eacli  independent  of  the  other ;  and 
of  course,  in  any  such  case,  it  would  not 
matter  that  one  of  such  persons  was  a  common 
carrier.  Even  if  it  could  be  held— and  no 
case,  we  think,  can  be  found  anywhere  that 
would  be  a  precedent  for  the  ruling — that  the 
defendant  was  under  a  special  duty,  imposed 
upon  it  by  law,  to  stop  its  car  so  as  to  safely 
receive  the  plaintiff  as  a  passenger,  there  is, 
as  we  have  seen,  nothing  in  the  complaint 
adapted  to  recovery  for  a  breach  of  such  duty. 
It  was  not  in  fact  claimed  that  any  injury 
was  so  received,  but  instead  it  was  claimed, 
in  argument,  that  if  the  car  had  stopped  be- 
fore entering  upon  the  switch,  ami  before 
reaching  the  place  where  it  would  be  nec- 
essary, in  order  to  have  taken  the  plaintiff 
on  board,  the  deflection  might  have  been 
prevented.  Evidence,  therefore,  of  an  injury 
by  failure  to  stop  to  allow  the  plaintiff  to 
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get  on  board,  would  not  have  been  admissi- 
ble. Shepard  v.  New  Haven  cfe  Noi^thampton 
Co.  45  Conn.  54.  "  Under  the  practice  act  the 
right  to  recover  rests  upon,  and  is  limited 
by,  the  facts  alleged  in  the  complaint." 
Loomis,  J.,  in  Powers  v.  Mulvey,  51  Conn. 
432.  But,  without  further  discussion  of  this 
matter,  it  must,  we  think,  be  evident  that  the 
ruling  of  the  court  could  in  no  way  have  in- 
jured the  plaintiff,  provided,  notwithstand- 
ing such  ruling,  the  facts  as  to  the  situation 
of  the  parties  were  fully  found  as  tliey  appear 
and  are  conceded  to  be,  and  that  such  facts 
show  that  such  relation  of  carrier  and  pas- 
senger did  not  exist  at  the  time  when  the 
plaintiff  was  struck  by  tlie  car.  We  think 
they  do  so  show,  for  while,  perhaps,  more 
favorable  to  the  plaintiff's  contention  on  this 
point  than  the  allegations  of  the  complaint, 
since  it  appeared  in  evidence  that  the  driver 
did  see,  and  responded  to,  the  plaintiff's 
signal ;  that  he  expected  to  stop  for  her  to 
get  on  board ;  and  that  she  advanced  upon 
the  crosswalk  for  that  purpose, — such  facts 
are  not  sufficient  to  establish  the  relation. 
Creamer  v.  West  End  Street  K  Co.  156  Mass. 
320,  16  L.  R.  A.  490;  Piatt  v,  F&J'iy-Second 
Street  &  G.  Street  Ferry  R.  Go.  2  Hun,  124 ; 
Booth,  Street  Railway  Law,  §  326.  A 
common  carrier  is  bound  to  exercise  a  high 
degree  of  care  towards  those  who  have  put 
themselves  under  his  care  as  passengers,  but 
not  until  they  have  thus  put  themselves 
under  his  care.  Up  to  that  time,  although 
they  may  have  contracted  with  him  for  their 
future  transportation,  he  owes  no  more  care 
to  them  than  to  any  third  party.  His  special 
duty  begins  when,  by  coming  upon  his 
premises,  or  in  the  act  of  entering  his  vehi- 
cle, the  actual  relation  of  passenger  to  carrier 
is  assumed.  We  therefore  think'the  plaintiff 
was  not  injured  by  the  action  of  the  court 
in  this  regard.  Indeed,  upon  the  facts  al- 
leged and  shown,  the  court  was  bound,  with- 
out this  averment  (therefore  unnecessary,  by 
the  rules  of  both  common-  law  and  code  plead  • 
ings),  to  take  judicial  notice  that  the  defend- 
ant was  a  common  carrier  o\  passengers,  if 
such  fact  was  relevant.  5  Special  Laws  Conn, 
pp.  306,  492 ;  Gen.  Stat,    s^  1087. 

The  second  reason  of  appeal  is  that  the 
court  erred  in  not  holding  upon  the  facts 
found,  that  the  defendant  was  guilty  of  neg- 
ligence in  not  avoiding  the  deflection  of  its 
car  from  its  Asylum  street  track  to  and  upon 
its  branch  track,  which  deflection  caused  the 
injury  to  the  plaintiff.  We  think  it  clear 
that  whether  there  was  negligence  in  this 
respect  must,  under  the  exceptional  circum- 
stances of  the  case,  be  regarded  as  a  question 
which  can  be  determined  by  no  standard  save 
that  of  the  conduct  of  a  reasonable  man  of 
ordinary  prudence  under  like  circumstances  ; 
that  is  to  say,  the  law  can  apply  no  precise 
measure  or  rule,  and  therefore  the  inquiry  is 
one  of  fact,  in  regard  to  which  the  deter- 
mination of  the  trial  court  is  conclusive. 
Fnrrell  v.  Waterbury  Ilm'se  U.  Co.  60  Conn. 
239 ;  Fi'itt9  v.  yew  York  <&  J\\  E.  R.  Co.  62 
Conn.  503 ;  O'Neil  v.  East  Windsor,  63  Conn. 
154. 

The  remaining  reason  of  appeal  alleges  er- 
ror in  overruling  the  plaintiff's  claims  of  law 
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upon  the  facts  found ;  restating  thus,  in  ef- 
fect, the  ground  of  the  previous  reason,  ad- 
ding, however,  the  claim  that,  it  being 
found  that  there  was  no  contributory  negli- 
gence on  the  part  of  the  plaintiff,  the  proof 
of  the  accident  was  prima  facie  evidence  of 
negligence  on  the  part  of  the  defendant, 
which  was  not  rebutted  by  the  facts  of  the 
case.  We  think  the  law  is  otherwise.  But- 
ton V.  Frink,  51  Conn.  342,  351,  50  Am.  Rep. 
24 ;  Lennon  v.  Rawitzer,  57  Conn.  583,  587. 
There  is  no  error  in  the  judgment  complained 

of. 

The  other  Judges  concurred,  except  Ham- 
ersley*  J.,  who  dissented. 

Hamereley*  J. ,  dissenting : 

I  cannot  concur  in  the  conclusion  reached 
by  a  majority  of  the  court. 

1.  The  complaint,  as  originally  drawn,  al- 
leged that  the  defendant  was  at  the  time  of 
the  accident  a  common  carrier  of  passengers 
by  horse  railroad,  and  that  the  plaintiff  had 
then  occasion  to  take  passage  on  one  of  the 
cars  of  the  defendant,  of  the  color  and  kind 
usually  run  on  said  line  westward  at  said 
Ford  street;  that  the  plaintiff  at  said  time 
was  at  the  corner  of  Asylum  and  Ford  streets, 
when  a  car  of  the  defendant,  westward  bound, 
approached  the  place  where  the  plaintiff  was 
awaiting  the  same ;  that  she  gave  to  the  serv- 
ants of  the  defendant  in  charge  of  said  car 
the  usual  and  customary  signal  that  she 
wished  to  board  the  car ;  that  the  plaintiff 
was  then  at  a  distance  from  the  tracks  of  the 
defendant  on  which  said  car  should  go,  such 
as  to  render  it  safe  for  the  plaintiff,  and  con- 
venient for  her,  to  get  on  board  the  same, 
had  it  not  been  for  the  carelessness  and  neg- 
ligence of  the  defendant  and  its  said  servants ; 
that  said  servants  so  carelessly  and  negli- 
gently managed  and  directed  said  car  that  it 
turned  from  the  track  where  it  should  have 
gone,  and  ran  against  the  plaintiff  with  great 
force  and  violence ;  that  by  means  thereof  the 
plaintiff  was  injured,  etc.  Upon  motion  of 
the  defendant  the  court  ordered  the  allegation 
that  "the  defendant,  at  the  time  of  the  acci- 
dent, was  a  common  carrier  of  passengers  by 
horse  railroad,  and  that  the  plaintiff  had  then 
occasion  to  take  passage  on  one  of  the  cars  of 
the  defendant  of  the  color  and  kind  usually 
run  on  said  line  westward  at  Ford  street,"  to 
be  stricken  from  the  complaint.  This  was 
error.  It  is  evident  the  allegations  expunged 
relate  to  the  very  gist  of  the  plaintiff's  spe- 
cial cause  of  action.  She  was  not  seeking 
redress  on  account  of  negligence  in  the  driver 
of  a  private  carriage  or  of  an  express  cart. 
The  negligence  relied  on  was  not  such  as 
might  arise  where  two  persons  are  using  the 
public  street,  each  independent  of.  and  under 
no  special  duty  towards,  the  other.  It  was 
the  negligence  involved  in  the  performance 
of  the  duty  imposed  by  law  upon  a  common 
carrier  of  passengers,  being  a  street-railroad 
corporation,  towards  a  person  having  occa- 
sion to  use  a  car  of  that  company, and  having 
duly  signified  a  desire  to  use  that  car,  and 
approaching  the  car,  with  the  knowledge  of 
its  driver,  1for  the  purpose  of  entering  the 
same.  The  fact  that  the  defendant  was  run- 
ning the  car  in  question  as  a  common  carrieir 
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of  passengers,  and  that  the  plaintiff  was  ex- 
ercising her  legal  right  to  approach  and  en- 
ter this  car  as  a  passenger,  with  the  knowl- 
edge of  the  defendant,  constituted  material 
facts,  on  which  the  pleader  relied.  The  con- 
ditions of  an  injury,  the  special  relations  of 
the  persons  at  the  time  of  the  injury,  and 
their  special  rights  and  duties  towards  each 
other,  are  material  facts,  on  which  the  pleader 
has  a  right  to  rely  in  an  action  based  on  in- 
jury from  negligence.  In  granting  the  mo- 
tion to  expunge,"  the  court  necessarily  ruled 
that  the  fact  that  the  injury  was  caused  while 
the  plaintiff  was  in  the  exercise  of  her  legal 
right  to  approach  and  enter  the  car,  and 
while  the  defendant  was  under  a  special  duty, 
imposed  upon  it  by  law,  to  stop  its  car  so  as 
safely  to  receive  the  plaintiff  as  a  passenger, 
could  not  be  treated  as  a  part  of  the  transac- 
tion proper  to  be  considered  in  determining 
what  care  was  actually  exercised  by  the  de- 
fendant, but  was  wholly  immaterial  to  the 
plaintiff's  cause  of  action.  I  think  such  rul- 
ing was  material  error.  It  was  suggested  in 
argument  that  the  allegation  was  immaterial, 
because  the  complaint  did  not  directly  allege 
that  "  the  relation  of  carrier  and  passenger  ex- 
isted between  the  parties,  and  that  the  con- 
tract relation  of  carrier  and  passenger  could 
not  be  inferred  from  the  other  facts  alleged." 
This  assumes  that  the  allegation  was  material 
only  as  introductory  to  an  allegation  of  the 
contract  relation  of  carrier  and  passenger. 
This  assumption  is  not  true.  The  allegation 
was  material,  as  supporting  the  duty  implied 
by  law  from  the  fact  alleged,  viz.,  the  duty 
to  stop  Its  car  at  the  place  mentioned,  and 
with  the  care  proper  to  enable  a  person  who 
had  started  to  board  the  car  in  the  manner 
alleged  to  do  so  safely.  That  such  duty  is 
imposed  on  the  corporation,  as  a  corollary  to 
the* special  privileges  granted  it,  seems  clear. 
Whether  the  obligations  of  that  duty  are  an- 
alogous to,  or  the  same  as,  the  obligations 
involved  in  the  contract  relation  of  carrier 
and  passenger,  is  immaterial  to  the  question 
in  hand ;  and  it  is  therefore  immaterial 
whether  such  contract  relation  may  begin 
when  a  waiting  passenger  demands  passage, 
and  his  demand  is  acquiesced  in  by  the  de- 
fendant, or  must  be  postponed  a  few  seconds, 
until  the  passenger's  hand  or  foot  is  brought 
in  actual  contact  with  the  car.  It  was  also 
claimed  that  such  error  is  not  material  be- 
cause the  court  did  in  fact  take  judicial  no- 
tice of  the  defendant's  being  a  common 
carrier  of  passengers,  and  did  receive  all  the 
evidence  which  the  plaintiff  could  introduce 
under  the  allegations  expunged.  It  seems  to 
me  that  the  same  erroneous  view  of  the  law 
that  induced  the  court  to  strike  out  the  alle- 
gation entered  into  the  finding  of  the  court  on 
the  question  of  negligence,  and  injuriously' 
affected  the  interests  of  the  plaintiff,  and  is 
therefore  sufficient  ground  for  a  new  trial. 

2.  The  conclusion  drawn  by  the  court  from 
the  facts  found  is  an  erroneous  conclusion  of 
law,  which  this  court  can  properly  review. 
If  the  fact  of  negligence  hinged  only  on  the 
prudence  shown  by  this  particular  driver  in 
the  performance  of  an  Individual  duty,  defin- 
able only  in  connection  with  the  special 
emergency  of  this  one  case,  the  finding  by 
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the  trial  court  of  no  negligence  might  be  con- 
clusive, but  the  fact  of  negligence  hinges 
wholly  upon  a  ruling  on  two  questions  pre- 
sented by  the  ascertained  and  admitted  facts 
spread  upon  the  record  :  (1)  Was  it  the  duty 
of  the  defendant  corporation  to  adopt  the  pre- 
caution mentioned,  and  bring  its  cars  to  a 
stop  at  the  place  specified,  in  order  to  take 
on  passengers  who  are  there  standing  for  the 
purpose  of  boarding  the  cars  in  pursuance  of 
demand  for  passage  made  by  the  passengers, 
and  accepted  by  the  conductors  of  the  cars? 
(2)  Was  it  the  duty  of  the  defendant  corpora- 
tion to  adopt  such  precaution  for  the  purpose 
of  preventing  the  unexpected  deflection  of  its 
cars  from  their  proper  and  apparent  course 
at  a  crosswalk  on  a  crowded  street,  and  acci- 
dent always  involving  danger,  which  occas- 
ionally happens  at  this  plac«?  The  court 
below  ruled  that  such  was  not  the  duty  of 
the  defendant,  because,  in  the  opinion  of 
the  court,  the  adoption  of  such  precaution 
was  not  required  by  ordinary  prudence.  In 
this  ruling  I  think  the  court  erred,  and  fail 
to  see  how  there  can  be  any  doubt  but  that 
ordinary  prudence  does  require  the  taking  of 
such  precaution.  The  opinion  of  the  major- 
ity of  the  court,  however,  rests  on  the  as- 
sumption that,  no  matter  how  clear  it  may 
be  that  the  court  below  erred,  its  action  can- 
not be  reviewed,  because  the  wrong  conclu- 
sion is  an  erroneous  inference  of  fact,  and  not 
an  erroneous  ruling  or  "decision  upon  a  ques- 
tion of  law  arising  in  the  trial."  I  cannot 
come  to  such  concl  usion.  It  is  unnecessary  to 
attempt  a  reconciliation  of  the  apparently 
conflicting  results,  and  more  conflicting  dic- 
ta, to  be  found  in  bur  decisions  on  the  ques- 
tion of  negligence  as  one  of  fact  or  law.  I 
doubt  if  consistency  is  possible  until  we  rec- 
ognize the  fact  that  the  arbitrary  rule— which 
is^the  rule  of  ancient  practice,  changed  into 
an  absolute  mandate  by  the  constitutional 
provision  that  the  right  of  trial  by  jury  shall 
remain  inviolate — which  protects  the  pro- 
vince of  the  jury  from  the  interference  of  a 
judge  in  a  jury  trial, is  inherently  incapable 
of  full  application  to  court  trials,  and  ought 
not  to  be  conclusive  in  distinguishing  those 
inferences  of  the  court  which  are  produced  in 
whole  or  in  part  by  weighing  evidence  and 
the  credit  to  be  given  witnesses,  and  so  are 
inferences  of  fact,  from  the  evidence  to  be 
finally  settled  by  the  trial  court  from  those 
inferences  which  are  drawn  solely  from  the 
facts  specifically  found,  in  producing  which 
facts  the  evidence  has  exhausted  itaelf,  and 
left  nothing  for  the  court  but  to  draw  its 
inference  in  the  exercise  of  its  legal  judgment 
from  the  facts  it  has  found,  and  so  are  in- 
ferences of  law  which  can  be  reviewed  by  a 
court  of  errors.  Hayden  v.  Allyn,  55  Conn. 
289.  This  attempt  is  unnecessary,  because 
the  inference  of  the  court  below  which  de- 
termined its  judgment  is  wholly  based  on  the 
court's  definition  of  a  legal  public  duty  aris- 
ing from  ascertained  conditions  affecting  the 
general  public,  and  such  definition,  in  trials 
to  the  court,  has  repeatedly  been  held  by  this 
court  to  be  a  question  of  law.  Negligence, 
as  a  fact,  may  depend  on  the  degree  of 
prudence  exercised  by  an  individual  in  a 
special  emergency,  or  it  may  depend  on  the 
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existeDCc  of  a  duty  to  the  public  assumed  by 
a  corporation  in  accepting  its  charter  and 
exercising  the  privileges  srranted  thereby. 
In  the  latter  case,  where  tlie  facts  are  ad- 
mitted, we  have  uniformly  regarded  the 
question  of  negligence  as  one  of  law.  The 
right  to  occupy  the  streets  of  a  city,  given 
to  a  railroad  corporation,  clearly  involves  a 
legal  duty  to  use  such  simple  and  appropriate 
precautions  as  will  minimize  the. danger  to 
the  public  caused  by  such  occupation ;  and 
whether  a  particular  precaution  comes  within 
that  duty  may  be  a  question  of  laW.  And 
so.  in  this  case,  when  the  ascertained  facts 
clearly  established  the  danger  (that  of  a  car 
suddenly  diverted  from  its  course,  without 
notice  to  the  occupants  of  a  crowded  street, 
and  in  such  manner  as  to  so  deceive  a  careful 
person  that  he  cannot  avoid  collision),  the 
remedy  (a  simple  and  appropriate  precaution, 
in  no  wayx)nerou8,  involving  for  the  defend- 
ant no  delay  or  trouble  that  is  not  a  necessary 
incident  to  the  use  of  its  appliances),  and 
the  failure  to  adopt  that  precaution,  the  in- 
ference of  a  trial  judge  that  such  failure  was 
not  a  violation  of  legal  duty  is  a  ruling  or 
"decision  upon  a  question  of  law,"  which 
this  court  should  review.  In  Farrell  v. 
Waterbury  Horse  R.  Co,,  60  Conn.  255,  we 
held  that  no  general  rule  has  vet  been  formu- 
lated, the  application  of  which  will  deter- 
mine with  certainty,  in  every  case,  whether 
the  inference  as  to  negligence  to  be  drawn 
from  ascertained  facts  is  one  of  fact  or  law. 
But  the  instances  are  many  where  a  particular 
rule  has  been  laid  down,  when  the  inference 
of  negligence  depends  on  the  question  of  legal 
duty,  and  in  that  case  the  following  cases  in 
support  of  such  particular  rule  were  cited : 
Gallagher  v.  I^ew  York  d  N.  E.  R.  Co.  57 
Conn.  446,  5  L.  K.  A.  737 ;  Dyson  v.  lietc 
York  d  ^\  E.  R.  Co.  57  Conn.  9 ;  Nolan  v. 
New  York,  N.  11.  &  H.  R.  Co.  53  Conn.  461  ; 
Beardslejj  v.  Hart  ford,  50  Conn.  529,  47  Am. 
Rep.  677.  In  Gallagher  v.  New  York  <fc  N. 
E.  R.  Co.  the  dutjr  of  a  railroad  company 
to  build  a  fence  in  a  particular  place  was 
held  to  be  a  question  of  law,  and  the  court 
says:  "For  these  reasons  we  conclude  that 
the  defendant  was  under  no  duty  to  fence  the 
road  at  the  place  in  question,  and  so  the  en- 
tire foundation  on  which  the  .trial  court 
predicated  the  finding  of  negligence  fails, 
and  the  judgment  was  erroneous."  In  Dyson 
V.  Ne\c  York  cfe  N.  E.  R.  Co,  the  duty  of  a 
railroad  to  slacken  speed  at  a  particular  place 
is  held  to  be  a  question  of  law.  In  Nolan  v. 
New  York,  N.  II.  cfe  H.  R.  Co.  the  duty  to 
slacken  speed  is  held  to  be  a  question  of  law, 
as  also  the  duty  to  build  a  fence  in  a  partic- 
ular place  under  particular  circumstances ; 
and  the  right  of  this  court,  in  a  case  of 
negligence,  to  determine  as  a  question  of  law, 
whether  the  facts  stated  disclose  any  duty 
which  the  defendant  owed  to  the  plaintiff, 
and  which  was  neglected,  is  distinctly  af- 
firmed. In  Beardsley  v.  Hartford  a  finding 
of  negligence  by  Judge  Beardsley  was  over- 
ruled, b^use  the  finding  involved  an  er- 
roneous view  of  the  duty  of  the  city  to  take 
a  certain  precaution  against  danger  in  a  high- 
way at  the  place  and  under  the  circumstances 
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stated  in  the  finding.  To  treat  the  determina- 
tion, under  fixed  conditions,  of  the  legal  duty 
of  individuals  or  corporations, — especially  a 
duty  that  arises  from  considerations  of  public 
policy, — as  a  question  of  fact,  to  be  finally 
settled  in  each  case  by  a  trial  court,  involves 
the  surrender  by  this  court  of  a  most  im- 
portant jurisdiction,  vitAl  alike  to  the  pro- 
tection of  individual  rights  and  corporate 
interests.  The  refusal  to  review  this  judg- 
ment involves  such  a  surrender.  The  record 
is  conclusive  that  the  judgment  is  based  on 
an  erroneous  view  of  the  defendant's  duty 
under  the  conditions  found  and  stated.  There 
was  no  question  of  adequacy  of  performance. 
There  was  no  question  of  the  exercise  of  ordi- 
nary prudence  in  the  face  of  sudden  and 
peculiar  emergency,  and  of  conflicting  con- 
siderations that  might  affect  one  in  such 
emergency.  The  conclusive  and  sole  in- 
ference on  which  the  judgment  is  based  is  one- 
that  decides  whether,  under  the  ascertained 
and  constantly  recurring  conditions  found, 
the  legal  duty  of  the  defendant  requires  it 
to  take  the  precaution  specified.  This  plainly 
appears  from  the  finding.  The  injury  oc- 
curred from  the  sudden  swinging  of  a  car 
from  its  proper  track  in  a  manner  so  unex- 
pected as  to  strike  and  seriously  injure  the 
plaintiff,  lawfully  in  the  street,  and  exercis- 
ing all  due  caution,  and  also  in  the  exercise 
!  of  a  legal  right  to  enter  the  car,  in  pursuance- 
I  of  an  agreement  between  her  and  the  con- 
ductor. This  deflection  of  the  car  was  caused 
by  the  defendant,  in  the  use  of  its  own  ap- 
pliances. The  court  finds  that  such  accident 
"occasionally,  but  not  frequently,  happens." 
and  that  the  only  way  to  prevent  the  acci- 
dent is  for  the  driver  of  a  car  approaching  the 
switch  to  "come  to  a  full  stop  or  slow  walk, 
I  and  examine  the  switch  after  the  hind  feet 
I  of  the  team  have  passed. "  Upon  these  facts, 
;  the  plaintiff  claimed,  as  a  matter  of  law,  that 
^  it  was  the  duty  of  the  defendant  to  instruct 
its  servants  "to  approach  such  switches  at  a 
walk,  or  to  come  to  a  full  stop,  if  necessary, 
so  as  to  avoid  such  an  accident."  and  that  it 
was  the  duty  of  the  defendant's  servant,  in 
this  case,  "to  have  looked  and  seen  whether 
the  switch  was  properly  placed,  or  not.  when 
the  car  struck  it."  Upon  this  claim  of  law 
the  court  held  that  the  legal  duty  of  the  de- 
[  fendant  did  not  require  it  to  take  such  pre- 
'  caution,  and,  after  finding  that  this  precau- 
!  tion  is  not  usually  taken  by  drivers,  said, 
I  "nor  do  I  think  ordinary  prudence  requires 
lit."  Whether  ordinary  prudence  requires  the 
I  defendant  to  use  such  a  precaution,  in  the 
j  fulfillment  of  its  duty  to  use  its  appliances 
in  the  public  street  so  as  to  avoid  all  unnec- 
essary danger  to  the  public,  is  not  a  question 
of  fact,  for  a  car  driver  to  pass  upon  in  the 
first  instance,  and  a  trial  court  to  finally  de- 
termine, but  a  question  of  legal  duty,  involv- 
ing  grave  considerations  of  public  policy, 
whose  determination  by  a  trial  court  can  be 
reviewed  by  this  court.  The  precaution  was- 
a  reasonable  and  simple  one,  necessary  to 
avoid  occasional  accidents  which  might  prove 
dangerous.  It  was  the  legal  duty  of  the  de- 
fendant to  adopt  such  a  precaution. 
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*  1.  The  manicipal  aathorities  of  a  city 
have  no  ri^ht  to  destroy  the  private 
property  of  a  citizen  for  the  public  ffood  with 
out  compensating  hira  for  the  Iojjs  thus  occa- 
sioned, unless  the  property  is  itself  a  nuisance 
endangering  the  public  health  or  safety.  In  that 
event  it  may  be  destroyed  by  such  municipal 
authorities,  without  paying  the  owner  its  value. 
If  the  charter  of  the  city  confers  upon  them  the 
power  to  abate  such  nuisances;  but  even  then, 
unless  the  property  is  first  condemned  as  a  nui- 
sance by  appropriate  proceedings,  its  destruction 
will  be  at  the  peril  of  the  municipal  authorities; 
and,  when  sued  for  Its  value,  the  burden  is  on 
them  of  showing  that  it  was  in  fact  a  nuisance, 
and  that  Its  destruction  was  really  necessary  to 
the  public  health  or  safety.  In  cases  of  emer- 
gency the  destruction  may  properly  be  ordered 
without  a  preliminary  condemnation,  but  the 
municipal  authorities  will  in  that  event  carry  the 
same  burden. 

2.  In  the  present  case  the  evidence 
showed  conclusively  and  beyond  qnes- 
tionthat  the  property  destroyed  was 
in  fiact  a  nuisancct  endangering  the  public 
health,  and  that  the  mayor  and  aldermen  of 
Savannah  had  due  authority  to  abate  it.  Conse- 
quently the  destruction  of  the  property  was 
lawful,  and  the  owner  was  not  entitled  to  re- 
cover its  value  from  the  city. 

(January  28,  1895.) 

ERROR  to  the  Superior  Court  for  Chatham 
County  to  review  a  Judijment  boldiDg  the 
City  of  Savannah  liable  for  the  value  of  certain 
property  destroyed  by  its  officers  for  the  al- 
leged prevention  of  the  spread  of  a  contagious 
disease.     Jierersed. 

The  case  sufficiently  appears  in  the  opinion. 

Mr.  Samnel  B.  Adams,  for  plaintiff  in 
error: 

A  city  is  not,  generally,  liable  for  the  acts  of 
its  officers. 

Attaway  v.  Cnrfersnlle,  88  Ga.  740;  Doster  v. 
Atlanta,  72  Ga.  233;  Hammond  v.  Richmond 
County,  Id.  188;  Wright  v.  Angusta,!^  Ga. 
241;  Ogg  v.  Landing,  35  Iowa,  495,  5l4  Am. 
Rep.  499;  Mead  v.  New  Ilaten,  40  Conn.  72. 
16  Am.  Rep.  14:  Brown  v.  Vinalharen,  65 
Me.  402,  20  Am.  Rep.  709;  31echem,  Pub.  Off. 
§i5  850,  851;  Ga.  Code,  $?  4b75;  MacDonnell's 
City  Code,  §^  643  et  seq. 

Section  2226  of  the  Code  does  not  cover  this 
case. 

There  can  be  no  liability  unless  this  is  * 'de- 
clared by  express  enactment." 

There  was  no  liability  at  common  law  in  the 
cases  mentioned  in  this  section,  or  in  similar 
cases. 

•  Headnotes  by  Simmons,  Ch.  J. 

NOTB.— On  the  question  as  to  the  rigrht  to  com- 
pensation for  property  destroyed  In  abatintr  a 
public  nuisance,  see  note  to  Orlando  v.  Pragg  (Fla.) 
19  L.  R.  A.  196. 
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Bowditchv.  Boston,  101  U.  S.  16,  25  L.  ed- 
980;  Keller  v.  Cot^us  Ghristi,  50  Tex.  614,  32 
Am.  Rep.  614;  2  Dill.  Mun.  Corp.$  956;  Dvn- 
bar  V.  Augusta,  90  Ga.  890:  Parham  v.  Decatur 
County  justices  of  Inferior  Ct.  9  Ga.  348; 
Mills.  Em.  DoiL.  ^  7 

Messrs.  Gig^nilliat  Sb  Stabbs,  for  defend- 
ant in  error: 

In  the  Constitution  of  the  United  States  the 
language  is.  **nor  shall  private  property  be 
taken  for  public  use  without  just  compensa- 
tion." 

In  the  constitution  of  (Georgia,  *'  private 
property  shall  not  be  taken  or  damaged  for 
public  purposes  without  just  and  adequate 
compensation  being  first  paid."  It  is  begging 
the  question  to  say  that  the  case  at  bar  does 
not  come  within  these  constitutional  provisions. 

The  loss  should  be  made  good. 

Bishop  v.  Macon^  7  Ga.  200:  Young  v.  Mc- 
Kemie,  3  Ga.  31;  I  Bl.  Com.  139. 

The  paraphernalia  of  a  scarlet  fever  patient 
is  not  a  nuisance  at  common  law. 

If  section  2226  means  anything,  it  means 
that  the  property  to  which  it  refers  should  not 
be  considered  a  nuisance  to  which  the  maxim. 
**Sic  utere  tuo  ut  alienum  non  lada^*  should 
apply. 

If  this  was  a  nuisance,  it  was  a  public  nui- 
sance. 

Bouvier's  definition  of  a  public  nuisance  is, 
"such  an  inconvenience  or  troublesome  offense 
as  annoys  the  whole  community  in  general." 

In  order  to  create  a  legal  nuisance,  the  act 
of  man  must  have  contributed  to  its  existence. 

Wood,  Nuisances,  pp.  118-120. 

The  subject  of  contagious  and  infectious 
diseases,  where  treated,  is  classified  under  an 
entirely  different  head  of  nuisances. 

Ga.  Code,  Index,  p.  1442,  pt.  1,  title  16, 
chap.  1. 

In  the  case  at  bar  and  all  similar  cases,  the 
maxim,  **sic  utere  tuo  ut  alienum  non  iddas'* 
does  not  apply,  because  the  state  of  things 
* 'exists  or  arises  from  purely  natural  causes." 

Wood,  Nuisances,  p.  118. 

Blackstone  says  **  the  absolute  rights"  or 
**civil  liberties"  are  principally  three:  viz.: 
the  right  of  personal  security,  personal  liberty, 
and  private  property. 

In  a  case  of  actual  necessity  to  prevent  the 
spreading  of  a  fire,  the  ravages  of  a  pestilence, 
the  advance  of  a  hostile  army,  or  any  other 
great  public  calamity,  the  private  property  of 
an  individual  may  be  lawfully  taken  and  used 
or  destroyed  for  the  relief,  protection,  or  safety 
of  the  many.  In  all  such  cases  while  agents 
of  the  public  who  ofl[lciate  are  protected  from 
individual  liability,  the  sufferers  are  neverthe- 
less entitled  under  the  constitution  to  just 
compensation  from  the  public  for  the  loss. 

Bishop  v.  Macon,  7  Ga.  200. 

It  is  equally  evident  on  the  other  hand,  that 
if  the  private  property  of  an  individual,  the 
whole  or  a  part  of  which  might  otherwise  have 
been  saved  to  the  owner,  is  taken  or  destroyed 
for  the  benefit  of  the  public,  or  of  the  inhab- 
itants of  a  particular  county,  town,  city,  or 
other  smaller  section  of  the  community,  those 
for  whose   supposed   benefit  the  sacrifice  is 
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made,  ought  in  equity  and  justice,  to  make 
good  the  loss  which  the  iudividual  has  sus- 
tained for  the  common  advantage  of  all. 

Md.;  Dawson  v.  Knttner,  48  Ga.  133. 

In  all  cases  where  a  statute  creates  a  ri^ht 
of  action  in  individuals  or  a  class  of  individ- 
uals, it  is  remedial. 

Neal  V.  Moultrie,  12  Ga.  104. 

Remedial  statutes  should  be  liberally  con- 
strued when  enlarging  common-law  rights  and 
privileges. 

Price  V.  Bradford,  5  Ga.  368;  Henderson  v. 
Alexander,  2Ga.  86. 

The  term  "property"  in  section  2226  includes 
both  real  and  personal  property. 

Code  5,  ^  5;  Dawson  v.  Kuttner,  supra. 

Simmonst  Ch.  «/.,  delivered  the  opinion 
of  the  court : 

This  was  an  action  against  the  municipal 
corporation  of  the  city  of  Savannah  for  the 
value  of  a  feather  bed,  pillows,  and  mattress 
destroyed  by  a  sanitary  inspector  of  that  city, 
under  orders  of  its  health  officer.  On  certio- 
rari the  superior  court  ruled  that  the  city 
was  liable  to  the  plaintiff,  under  section 
2226  of  the  Code ;  and  to  this  ruling  the  city 
excepted.  The  section  referred  to  is  as  fol- 
lows: "Analogous  to  the  right  of  eminent 
domain  is  the  power  from  necessity  vested 
in  corporate  authorities  of  cities,  towns,  and 
counties,  to  interfere  with  and  sometimes 
destroy  the  private  property  of  the  citizen 
for  the  public  good,  such  as  the  destruction 
of  houses  to  prevent  the  extension  of  a  con- 
flagration, or  the  taking  possession  of  build- 
ings to  prevent  the  spreading  of  contagious 
diseases.  In  all  such  cases,  any  damages 
accruing  to  the  owner  from  such  acts,  and 
which  would  not  otherwise  have  been  sus- 
tained, must  be  paid  by  such  corporation." 

We  <lo  not  think  the  section  above  quoted 
is  applicable  to  this  case.  Under  the  ruling 
of  this  court  in  Dwnbar  v.  Augusta,  90  Ga. 
390,  a  city  having  the  power,  under  its  char- 
ter, to  abate  nuisances  endangering  the  pub- 
lic health  and  safety,  may  destroy  property 
without  making  compensation  to  the  owner, 
where  the  property  constitutes  a  nuisance  of 
that  kind  ;  ana  we  think  the  decision  in  that 
case  controls  the  present  case.  There  the 
city  authorities  destroyed  grain  which  had 
become  wet  and  damaged  by  a  flood  while 
stored  in  the  plaintiffs'  warehouse.  The 
plaintiffs  sued  the  city  for  the  value  of  the 
grain,  and  it  was  held  by  this  court  that. 
**it  not  being  alleged  in  the  declaration  that 
the  damaged  grain  condemned  and  destroyed 
by  the  municipal  authorities  was  not  a  nui- 
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sance  or  was  not  dangerous  to  the  public 
health  (that  being  the  ground  on  which  it 
was  condemned  and  destroyed) ,  no  cause  of 
action  against  the  municipality  was  set  out 
in  the  declaration."  Bleckley,  Gh,  J.,  in 
delivering  the  opinion  of  the  court,  said : 
"To  destroy  property  because  it  is  a  danger- 
ous nuisance'  is  not  to  appropriate  it  to  a 
public  use,  but  to  prevent  any  use  of  it  by 
the  owner,  and  put  an  end  to  it^  existence 
because  it  could  not  be  used  consistently 
with  the  maxim,  'sie  utere  tuo  ut  alienum  non 
Updas. '  "  Section  2226  of  the  Code,  though 
not  referred  to  in  the  opinion,  was  cited  and 
relied  on  by  counsel  for  the  plaintiff  in  error 
in  that  case,  and  was  not  overlooked  by  the 
court  in  the  consideration  of  the  case.  An 
illustration  of  the  class  of  cases  to  which 
this  section  applies  will  be  found  in  the  case 
of  Dawson  v.  Knttnei\  48  Ga.  133,  the  only 
case  we  know  of  in  which  the  section  referred 
to  has  been  construed.  In  that  case  the  plain- 
tiff was  held  entitled  to  recover  from  the 
municipal  corporation  for  property  destroyed 
by  the  authorities  thereof  in  attempting  to 
prevent  the  spread  of  a  fire,  but  the  fire  did  not 
originate  in  and  bad  not  extended  to  the  prop- 
erty in  question  at  the  time  of  it«  destruc- 
tion. In  cases  of  emergency  the  municipal 
authorities,  if  authorized  by  their  charter  to 
abate  nuisances,  are  not  bound,  before  order- 
ing the  destruction  of  property  as  a  nuisance, 
to  wait  until  the  fact  that  the  property  is  a 
nuisance  is  judicially  determined.  In  such 
cases  the  destruction  may  be  ordered  without 
a  pellminary  condemnation.  See  Americus 
V.  Mitchell,  79  Ga.  807 ;  Dunbar  v.  Augusta, 
supra,  and  cases  cited. 

Unless,  however,  the  property  is  first  con- 
demned as  a  nuisance  by  appropriate  proceed- 
ings, its  destruction  will  be  at  the  peril  of 
the  municipal  authorities;  and,  when  sued 
for  its  value,  the  burden  is  upon  them  of 
showing  that  it  was  in  fact  a  nuisance,  and 
that  its  destruction  was  really  necessary  to 
the  public  health  and  safety.  In  the  present 
case  the  evidence  showed  conclusively  and 
beyond  question  that  the  property  destroyed 
was  in  fact  a  nuisance  enaangering  the  pub- 
lic health,  having  been  used  as  bedding  by 
a  person  who  had  scarlet  fever,  a  highly  con- 
tagious disease ;  and  the  mayor  and  aldermen 
of  the  city,  under  its  charter,  had  ample  au- 
thority to' abate  the  nuisance.  Code,  ^  4875. 
Consequently  the  destruction  of  the  proj^erty 
was  lawful,  and  the  owner  was  not  entitled 
to  recover  its  value  from  the  city. 

Judgment  reversed. 
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1.  Averments  that  notice  of  dishonor 
was  received  in  dne  time  by  the  acceptor 
and  at  once  delivered  to  the  drawer  and  iodorser 
by  him  are  mere  oodcIusIods  of  the  pleader  and 
do  not  sufficiently  state  due  dillfTence. 

-8.  A  snbseqaent  promise  to  pay  will  not 
bind  an  indorser  who  has  been  released  by  lack 
of  notice,  unless  supported  by  a  consideration. 

(November  17, 1894.) 

NcyrE.^Nect8Sity  of  new  consideration  to  support 
waiver  of  failure  to  give  notice  of  dishonor  (rr  mb- 
seqpient  vromtse  by  indorser. 
The  question  of  consideration  has  seldom  been 
discussed  in  connection  with  this  question  but  the 
overwhelming  weiflrbt  of  authority  is  to  the  effect 
that  an  indorser  released  by  the  laches  of  the 
holder  of  negotiable  paper  from  liability  thereon 
may  again  assume  such  liability  by  voluntary  ac- 
tion on  his  part;  and  this  has  been  permitted  from 
the  beginning  to  the  present  time  in  case  after  case 
without  anything  to  show  that  there  was  any  new 
consideration,  and  without  any  intimation  by  the 
courts  that  they  considered  such  consideration 
necessary  or  that  the  question  of  liability  was  af- 
fected by  its  absence. 

Waiver  of  laches  and  presumption  of  diligence. 

The  indorser's  liability  has  been  fixed  in  two 
ways:  First,when  the  fact  was  shown  that  he  recog- 
nized his  continued  liability  either  by  a  promise  to 
pay  or  by  payment  the  presumption  was  raised 
that  there  had  been  no  laches  and  that  he  had 
been  duly  charged  on  the  paper.  This  rule  obtains 
even  in  Jurisdictions  where  a  new  consideration  is 
required  to  restore  liability  when  the  fact  of  laches 
is  made  to  appear.  Second,  when  there  was  no 
chance  for  the  operation  of  the  presumption  be- 
cause the  fact  of  laches  appeared  then  it  was  held 
that  a  distinct  admission  of  liability  operated  as  a 
waiver  of  the  laches. 

The  whole  body  of  case  law  was  fully  examined  in 
1840,  by  Judge  Ctowen  in  Tebbetts  v.  Dowd,  23  Wend. 
879.  and  he  pointed  out  distinctly  the  difference 
which  should  exist  between  cases  in  which  it  was 
sought  to  hold  the  indorser  because  of  waiver  of 
the  laches  and  those  in  which  bis  promise  was 
taken  as  prima  facie  evidence  that  due  diligence 
had  been  observed.  In  the  latter  case  he  held  that 
no  proof  of  knowledge  of  laches  was  required,  and 
In  the  former  he  said  that  there  were  three  rules: 
The  first  requiring  the  clearest  proof  of  knowledge 
of  laches,  the  second  going  to  the  opposite  ex- 
treme, and  the  third,  which  Chancellor  Kent  states 
was  supported  by  the  weight  of  authority,  was  that 
the  knowledge  may  be  inferred  as  a  fact  from  the 
promise  under  the  attending  circumstances  with- 
out requiring  clear  and  affirmative  proof  of  it. 

The  doctrines  of  presumption  and  of  waiver  rest 
upon  wholly  different  grounds,  although  in  many 
of  the  adjudged  cases  the  distinction  t)etween  them 
has  not  been  clearly  drawn  or  adverted  to.  The 
former  rests  upon  our  common  experience,  that 
men  will  not  promise  to  do  what  they  are  under  no 
obligation  to  perform,  and  what  they  receive  no 
consideration  for  doing,  and  therefore  the  promise 
is  held  to  be  presumptive  evidence  that  the  in- 
dorser knows  that  all  things  have  been  rightly  done 


APPEAL  by  plaintiff  from  a  judffment  of 
the  Circuit  Court  for  Daviess  County  in 
favor  of  defendants  in  an  action  broufrbt  to  en- 
force the  liability  of  the  maker  and  indorser 
upon  an  accommodation  bill  of  exchange. 
Affirmed, 

The  facts  are  stated  in  the  opinion. 

Messrs.  Reaben  A.  Miller  and  Teaman 
&  Lockett  for  appellant. 

Mr.  C.  S.  Walker  for  appellees. 

Pryor,  J.,  delivered  the  opinion  of  the 
court : 

This  case  went  off  on  the  pleadings,  the 
court  below  sustaining  a  demurrer  to  the  re- 
ply of  the  plaintiff,  and,  the  latter  failing 

tohbldhim.  Waiver  is  the  opposite  of  this.  The  in- 
dorser is  held  upon  |the  ground  that  he  expressly 
waives  the  defense  which  he  might  have  set  up. 
But  no  one  can  waive  anything,  of  the  existence  of 
which  he  has  no  notice,  and  therefore  he  must  be 
conscious,  at  the  time  of  the  new  promise,  of  aU  the 
facts  which  in  law  are  essential  to  discharge  him 
from  liability.  If  the  doctrine  of  presumption 
prevails,  its  only  effect  is  to  shift  the  burden  of 
proof.  The  plaintiff  may  rest  upon  proof  of  the 
new  promise,  and  thus  throw  upon  the  indorser  the 
double  biurden  of  showing  laches  and  his  want  of 
knowledge  of  such  laches.  Olassford  v.  Davis,  38 
N.  J.  L.  348. 

In  McFatridge  v.  Williston  (1894)  26  N.  8. 11,  the 
court  divided  on  the  question  whether  or  not  the 
promise  was  made  with  a  knowledge  of  the  facts, 
but  the  first  opinion  states  that  a  promise  to  pay  Is 
only  prima  facie  evidence  of  notice,  and  if  it  is 
found  as  a  fact  that  there  was  a  neglect  to  present 
and  to  give  notice  of  dishonor,  a  waiver  must  be 
shown  to  enable  the  plaintiff  to  succeed. 

If  the  proof  shows  that  the  demand  was  not  made 
and  notice  given  the  case  does  not  stand  on  the 
presumption  but  upon  the  waiver,  and  this  cannot 
avail  unless  the  defendant  is  shown  to  have  knowl- 
edge  of  the  laches  at  the  time  he  made  his  promise. 
Bruce  v.  Lytle,  18  Barb.  163. 

Without  knowledge  of  the  facts  the  promise  will 
not  amount  to  a  waiver  but  only  to  prima  facie 
evidence  that  all  the  necessary  acts  have  been  duly 
performed.    Harvey  v.  Troupe,  23  Miss.  699. 
Promise  as  evidence  of  notice. 

In  an  action  against  the  drawer  of  a  dishonored 
bill  of  exchange  in  which  notice  of  dishonor  to  the 
defendant  was  not  proved  but  an  agreement  was 
proved  by  the  drawer  after  the  bill  was  dishonored 
to  pay  it  and  several  others  by  installments  if  suit 
was  not  brought  on  them,  the  court  held  that  this 
agreement  was  evidence  that  notice  of  dishonor 
was  given  to  defendant  **f or  if  notice  had  not  been 
given  nothing  would  become  due  upon  the  bill 
from  defendant;  the  latter  would  not  therefore 
have  agreed  to  pay  (indorsee)  whatever  was  due 
upon  this  particular  bill  but  would  have  msisted 
upon  a  discharge.^*  Gunson  v.  Metz  (1823)  1  Barn. 
&  C.  193. 

A  promise  to  pay  Is  evidence  that  due  notice  of 
dishonor  was  given  or  that  it  was  waived.  Cordery 
V.  Colvin  (1863)  14  C.  B.  N.  8.  374,  82  L.  J.  C.  P.  210,  9 
Jur.  N.  8. 1200,  8  L.  T.  N.  8. 246.  One  of  the  Judges 
states  that  it  amounts  to  an  acceptance  of  the  no- 
tice nunc  pro  tunc. 

When  the  bill  was  payable  on  December  24,  and 
no  notice  of  dishonor  reached  defendant  until 
January  7,  following,  when  he  promised  to  pay 
it.  Lord  Ellenborough  said  although  the  promise 
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to  amend,  or  plead  further,  a  judgment  was 
rendered  for  the  defendant.  The  action  is 
based  on  a  negotiable  note  for  $4,000,  drawn 
by  the  appellee  J.  P.  MorelandonB.  P.  Wal- 
den,  in  favor  of  I.  II.  Hickman  (another  ap- 
pellee), and  made  payable  at  the  Sebree  De- 
Sosit  Bank.  The  paper  was  indorsed  by 
[ickman,  and  discounted  by  the  bank  and 
the  proceeds  placed  to  the  credit  of  the  ac- 
ceptor, Walden,  the  paper  having  been  made, 
as  is  alleged,  for  his  benefit.  The  note  was 
protested  for  nonpayment,  and  the  defense 
made  by  Moreland,  the  drawer,  and  Hick- 
man, the  indorser,  is  the  failure  of  the  bank 
(the  holder)  to  give  them  notice  of  the  paper's 
dishonor,  and  other  defenses  not  necessary  to 
be  considered.     It  is  insisted  by  counsel  for 


I  the  bank  that  the  averments  of  the  answer 
I  made  on  information  and  belief  of  facts  that 
I  must,  if  they  exist,  be  within  the  personal 
knowledge  of  the  defendants,  is  bad  plead- 
ing, and  the  demurrer  to  the  reply  should 
liave  been  carried  back  to  the  answer,  and 
sustained  to  that  pleading.     There  was  no 
I  demurrer  to  the  answer,  and  the  reply  of  the 
plaintiff  placed  directly  in  issue  the  fact  of 
1  the  want  of  notice  to  the  defendants  of  the 
dishonor  of  the  paper,  and  covered  the  defect,, 
if  an^  existed. 

It  IS  alleged  in  the  reply  that  the  notary, 
I  in  behalf  of  the  holder  (the  bank),  "mailed 
I  notices  of  the  nonpayment  and  protest  of  the- 
I  bill  to  each  of  the  defendants  on  the  12th  of 
I  July,  1892,  to  the  acceptor,  drawer,  and  in- 


was  made  to  the  then  holder  of  the  bill  and  not  to 
plaintifl  yet  it  was  evidence  that  the  defendant 
was  conscious  of  his  liability  to  pay  the  note  which 
must  be  because  he  had  had  due  notice  of  the  dis- 
honor. And  Bailey,  J.,  considered  the  promise  of 
the  defendant  either  as  an  acknowledfcment  that 
he  bad  bad  due  notice  of  the  dishonor  or  that  with- 
out such  notice  he  was  the  proper  person  to  pay 
the  note  as  the  party  for  whose  use  it  was  drawn. 
Porter  v.  Hay  worth,  13  East.  417. 

Lf  a  person  who  has  not  bad  due  notice  of  the 
dishonor  of  a  blil  of  cxcbanire  thinks  fit  to  acknowi- 
edflre  his  liability  thouRh  he  does  so  to  a  person  other 
than  the  person  who  afterwards  sues  upon  the  blU, 
the  acknowledgment  is  sufficient  to  enable  the  lat- 
ter to  maintain  an  action  on  the  bill.  Itabey  v. 
Gilbert,  6  Hurlst.  &  N.  536,  30  L.  J.  Exch.  171.  In 
that  case,  however,  the  admission  seems  to  have 
been  made  to  plaintifl  himself. 

Evidence  of  a  promise  by  the  party  sougrht  to  be 
charged  that  the  bill  will  be  £tatisfled  either  by  him- 
self or  the  acceptor  supersedes  the  necessity  of 
proving-  the  dishonor  of  the  bill  and  notice.  Wood 
V.  Brown  (1816)  1  Stark.  217. 

In  Tobey  v.  Iterly,  26  111.  438,  the  rule  is  stated 
that  from  a  subsequent  promise  to  pay  with  a 
knowledge  of  the  tacts  the  law  will  presume  that 
the  party  making  such  promise  was  liable  and  that 
the  conditions  requisite  to  fix  his  liability  had  been 
complied  with. 

Part  payment  or  a  promise  to  pay  must  be  taken 
either  as  an  admission  that  the  notice  was  sufficient 
or  as  a  waiver  of  it.  Union  Rank  v.  Grimshaw,  15 
La.  321:  Oglesby  v.  Steamboat  D.  8.  Stacy,  10  La, 
Ann.  117. 

In  the  absence  of  anything  to  show  that  the 
proper  steps  to  charge  the  indorser  were  not  taken« 
his  subsequent  promise  to  i)ay  is  prima  facie  evi- 
dence that  they  were  and  dispenj?es  with  other 
proof.  Tcbbetts  v.  Dowd,  23  Wend.  879.  reversing 
Trimble  v.  Thorne,  16  Johns.  152,  8  Am.  Dec.  302, 
in  which  it  was  held  that  it  will  not  be  inferred 
from  the  mere  fact  that  a  subsequent  promise  Is 
made  that  regular  notice  has  been  given  or  was  in- 
tended to  be  waived.  If  the  promise  is  made  under 
a  mistaken  belief  that  due  notice  was  given  It  Is 
not  binding. 

Evidence  of  a  promise  to  pay  is  admissible  as 
tending  to  show  that  due  notice  had  actually  been 
received.    Myers  v.  Standart,  11  Ohio  St.  29. 

After  a  promise  has  been  made  it  is  equally  re- 
pugnant to  reason  and  to  law  that  the  promisor 
should  claim  to  be  discharged  for  want  of  notice 
and  call  on' the  other  party  to  prove  that  he  pro- 
ceeded In  strict  conformity  with  all  the  necessities 
of  the  law-merchant.  Fate  v.  McClure,  4  Hand. 
(Va.)  164. 

A  count  by  indorsee  against  drawer  of  a  bill  of 
exchange  alleging  presentment  and  dishonor  and 
29  L.  R.  A. 


due  notice  thereof  to  defendant  is  sustained  by 
proof  of  a  subsequent  promise  to  pay  notwith- 
standing it  is  proved  or  admitted  that  due  notice  of 
dishonor  was  not  given.  Klllby  v.  KochuBsen  (1865) 
18  C.  B.  N.  S.  357.  In  that  case  Williams,  J.,  said 
that  the  promise  to  pay  upon  being  Informed  of  the 
nonpayment  operates  as  an  acceptance  of  the  no- 
tice given  as  due  notice. 

In  Campbell  v.  Webster  (1845)  2  C.  B.  256. 16  L.  J. 
C.  P.  4,  9  Jur.  902,  one  of  the  Judges  says,  if  when 
payment  is  demanded  the  party  omits  to  avail 
himself  of  the  preliminary  objection  of  want  of 
protest  or  want  of  notice,  it  Is  a  question  for  the 
jury  whether  he  does  not  thereby  admit  that  all  the 
steps  that  are  essential  to  create  liability  in  him 
have  been  duly  taken.  In  that  case  certain  letters 
were  relied  on  for  such  proof,  and  the  court  says: 
"They  show  that  defendant  wasconsclousthattbere 
had  been  a  protest  and  that  he  bad  had  notice, 
otherwise  he  would  not  have  put  his  nonliability 
to  pay  upon  the  ground  he  did.  He  is  evidently 
struggling  to  avoid  payment  of  the  bill.  If  instead 
of  mentioning  that  which  would  have  been  a  good 
answer  he  sets  up  something  foreign,  the  good 
ground  of  defense  does  not  exist.  The  letters  are 
altogether  silent  as  to  want  of  protest  or  notice. 
The  answer  now  attempted  to  beset  up  is  that  the 
letters  contained  a  mere  conditional  promise  to 
pay.  But  when  we  are  determining  the  point  by 
reference  to  what  is  supposed  to  ha%'e  been  passing 
In  the  mind  of  the  defendant  it  is  quite  immaterial 
whether  the  promise  is  conditional  or  not.** 

Where  the  indorser  of  a  bill  when  applied  to  for 
payment  said,  if  the  holder  would  call  again  and 
bring  the  account  with  him  he  would  pay  It,  the 
court  said:  "When  a  man  against  whom  there  Is  a 
demand  promises  to  pay  it  for  the  necessary  facili- 
tating of  business  in  transactions  between  man  and 
man  everything  must  be  presumed  SRalnst  him." 
It  was  therefore  to  be  presumed  prima  facie  from 
the  promise  so  made  that  the  bill  bad  been  pre- 
sen  ted  for  payment  in  due  time  and  dishonored,aDd 
that  due  notice  had  been  given  to  the  defendant. 
Lundie  v.  Robertson,  7  East,  231. 

And  the  above  principles  have  been  applied  to 
nearly  all  the  steps  which  are  necessary  to.blndtbe 
indorser. 

A  promise  to  pay  furnishes  presumptive  evidence 
that  the  proper  steps  were  taken  to  bind  the  one 
making  the  promise.  Brennan  v.  Lowry,  4  I)aly, 
253:  Stix  v.  Mathews,  &3  Mo.  371;  Clayton  v.  Phipps, 
14  Mo.  300;  Dorsey  v.  Watson,  14  Mo.  59;  Walker  v. 
Laverty,6  Munf.  487;  Menee  v.  Osbern,  5  Mo.  544; 
Croxon  v.  Worthen,  5  Mees.  &  W.  5, 2  Horn  &  H.  12. 
3  Jur.  290. 

A  promise  after  knowledge  of  discharge  Is  an 
admission  of  notice— an  admission  of  the  suffloieDcy 
of  the  notice  received.  People's  Nat,  Bank  v.  Dib> 
rell,  91  Tenn.  SOL 
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dorser  of  the  bill,  in  an  envelope  addressed 
to  S.  P.  Walden,  at  Owensboro,  Kentucky, 
which  was  his  postofflce,  and  believes  and 
chartres  that  the  said  Walden  at  once  duly 
notified  said  drawer  and  indorser,  Moreland 
and  Hickman,  of  the  dishonor  of  the  bill, 
and  that  the  defendants  knew  before  the  ma- 
turity of  the  paper  it  would  not  be  paid,  and 
knew  that  it  had  not  been  paid,  aod  with  full 
knowledge  of  these  facts  did  repeatedly  prom- 
ise to  pay  the  bill,  and  relying  on  these 
promises  forbore  to  sue  for  several  months." 
It  appears  from  this  pleading  the  party  not 
entitlecf  to  the  notice  of  dishonor,  and  with- 
out a  request  even  to  do  so.  had  been  iu- 
tnisted  with  the  duty  of  giving  this  notice 
to  the  drawer  and  indorser,  so  as  to  continue 


their  liability  ;  and,  with  that  view,  it  is  al- 
leged in  the  reply  that  when  notices  of  the 
protest  were  received  by  the  acceptor  he  at 
once  delivered  them  to  the  drawer  and  in- 
dorser. When  the  notice  of  protest  was  re- 
ceived by  Walden  is  not  alleged,  and  while 
it  must  be  inferred,  as  a  matter  of  law,  that 
he  received  the  notices  in  due  time,  as  the 
notice  was  placed  in  the  postofflce  as  soon  as 
it  could  be  done,  if  it  had  been  necessary  to 
hold  him  bound,  no  such  inference  will 
be  indulged  as  to  the  drawer  and  indorser  of 
the  paper.  As  they  were  each  entitled  to  no- 
tice, the  time  it  was  received  by  the  accept- 
or, as  well  as  the  time  it  was  handed  them 
by  him.  should  have  been  distinctly  alleged, 
and  the  averments  that  it  was  received  in  due 


Notice. 

A  promifie  lo  pay  or  admission  of  liability  die 
penses  with  proof  of  notice.  Durham  v.  Price,  5 
Yerjr.  900.  28  Am.  Dec.  267;  Dickerson  v.  Turner,  12 
Ind.228;  McPbetres  v.  Halley,  32  Me.  72;  Hi^glns  v. 
MomsoD,  4  Dana,  100;  Sherman  v.  Clarlc,  SMcLeao. 
91;  Bartholomew  v.  Hill,  5  L.  T.  N.  8.  756,  10  Week. 
Rep.  278. 

But  in  Chapman  v.  Annett,  1  Car.  &  K.  552,  it  Is 
stated  by  the  chief  baron  that  a  promise  to  pay 
after  failure  to  Rive  notice  of  dishonor  does  not 
necessarily  admit  the  notice  althougrh  it  may  waive 
it. 

Demand. 

The  promise  amounts  to  an  admission  that  the 
bill  had  been  duly  presented,  dishonored,  and  due 
notice  thereof  given.  Martin  v.  Ewiofi:,  2  Humph. 
659. 

A  promise  to  pay  with  knowledge  of  a  lack  of 
notice  will  raise  the  presumption  that  a  proper  de- 
mand had  been  made.  Hall  v.  Freeman,  2  Nott  & 
McC.  479. 10  Am.  Dec.  621. 

A  promise  to  pay  by  a  person  knowing  the  bill  to 
t>e  due.  and  knowing  that  he  was  entitled  to  have 
it  presented  when  due  to  the  acceptor  or  maker 
and  to  receive  notice  of  its  dishonor,  furnishes  pre- 
sumptive evidence  of  the  presentment  and  notice. 
Taylor  V.  Jones  (1809)  2  Campb.  105;  Gibbon  v.  Cog- 
gon.  Id-  188:  Greenway  v.  Hindley,  4  Campb.  52; 
Frost  V.  Harrison,  8  La.  Ann.  123;  Walker  v. 
Walker.  7  Ark.  552. 

Proof  of  payment  of  part  of  the  amount  by  the 
indorser  will  dispense  with  the  proving  of  a  de- 
mand upon  the  maker.  Vaughan  v.  Fuller  (1746)  2 
Btrange.  1246. 

The  cases  are  not  quire  agreed,  however,as  to  how 
far  a  demand  will  be  presumed.  In  one  case  it  was 
held  that.in  order  to  have  the  new  promise  effective 
to  charge  the  indorser,  it  must  be  shown  that  a  de- 
mand for  the  amount  was  made  upon  the  acceptor 
and  that  he  refused  to  pay  it.  since  the  indorsee's 
liability  only  arises  in  case  of  the  acceptor's  default. 
Brown  v.  McDermot,  5  Esp.  285. 

So  it  has  been  held  that  a  promise  to  pay  without 
knowledge  that  a  demand  of  payment  has  not  been 
made  upon  the  maker  will  not  hind  the  indorser. 
Good  V.  Sprigg  (1819)  2  Cranch.  C.  C.  172. 

An  admission  by  the  indorser  of  a  note,  when  ap- 
plied to  for  payinent,  that  the  debt  was  his,  does  not 
admit  the  right  of  the  holder  to  resort  to  him  on 
the  note  and  that  he  has  received  no  damage  from 
the  want  of  notice  unlem  he  was  also  apprised  of 
the  laches  of  the  holder  in  not  making  a  regu  iar  de- 
mand of  payment  of  the  note  by  which  he  was 
discharged  from  his  responsibility  to  pay  it.  That 
due  notice  was  not  given  defendant  could  not  fail 
to  know;  but  a  regular  demand  of  a  maker  of  the 
note  would  not  be  inferred  from  mere  admissions 
of  regular  notice.  Thornton  v.  Wynn,  26  U.  S.  12 
Wheat.  188,  6  L.  ed.fiSS. 
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Knowledge  on  the  part  of  the  indorser  that  the 
demand  upon  the  maker  has  not  been  made  is  ma. 
terial,  and  must  bepro ved  notwithstanding  the  fact 
that  he  knew  that  the  note  had  not  l)een  paid  and 
that  notice  of  nonpayment  had  not  been  given  and 
was  aware  that  he  was  discharged  from  liability. 
Parks  V.  Smith,  155  Mass.  26. 

A  promise  to  pay  without  knowledge  that  the 
bill  had  not  been  presented  will  not  be  binding. 
Kelley  v.  Brown,  5  Gray,  108. 

Nonacceptanoe. 

In  regard  to  notice  of  nonacceptance  there  seems 
to  be  a  strong  tendency  not  to  give  the  promise  its 
usual  effect. 

In  Blesard  v.  Hirst  (1770)  5  Burr.  2670,  in  which 
notice  of  refusal  to  accept  was  not  given  but  no- 
tice of  nonpayment  was  duly  given,  upon  which 
the  drawer  promised  to  take  up  the  bill,  but  on 
learning  that  notice  of  nonacceptance  was  not 
given  refused  to  do  so,  the  court  held  that  he  was 
discharged. 

A  promise  to  pay,  made  after  the  bill  becomes 
due,  is  considered  as  an  admission  of  regular  pre- 
sentment for  payment  and  of  due  notice,  or  at  least 
waives  the  objection  that  it  has  not  been  done. 
But  if  the  bill  has  been  presented  for  acceptance 
before  it  falls  due,  and  dishonored,  there  is  no  in- 
ference that  the  party  who  promised  to  pay  after 
the  bill  falls  due  knew  of  such  refusal  to  accept  or 
of  the  neglect  to  give  notice  of  such  nonaccept- 
ance. Such  promise  does  not  fumisb  presumptive 
evidence  even  of  the  presentment  and  notice.  A 
promise  to  f»ay  after  a  bill  becomes  due  which  had 
been  presented  for  acceptance  before  it  fell  due, 
and  dishonored,  cannot  be  relied  upon  as  an  inde- 
pendent cause  of  action  in  the  absence  of  due 
notice  of  such  dishonor,  there  being  no  consider- 
ation to  uphold  the  promise.  Landrum  v.  Trow- 
bridge, 2  Met.  (Ky.)  288;  Bank  of  Tennessee  v.  Smith, 
9  B.  Mon.  609. 

As  evidence  of  waiver. 

If  an  indorser  with  full  knowledge  of  the  facts 
by  which  he  is  released  by  law  unconditionally 
promises  to  pay,  it  is  an  implied  waiver  of  demand 
and  notice,  and  a  promise  by  the  indorser  of  a 
promissory  note  to  pay  it  after  due  is  at  least  prima 
facie  evidence  of  demand  and  notice.  Hazard  v. 
White,  28  Ark.  166. 

A  promise  to  pay  is  evidence  of  an  agreement  to 
waive  protest.    Cardwell  v.  Allan,  83  Graft.  160. 

In  Woods  V.  Dean  (1862)  3  Best  &  S.  101,  32  L.  J. 
Q.  B.  1,  7  L.  T.  N.  8.  561, 11  Week.  Rep.  22,  all  the 
Judges  agreed  that  admission  of  liability  is  evidence 
of  a  waiver  of  a  right  to  notice,  and  one  of  them 
stated  tha^  promise  to  pay  when  aware  that  there 
has  l)een  no  notice  is  equivalent  to  agreeing  that 
he  will  not  take  advantage  of  a  want  of  notice,  in 
other  words  is  a  waiver  of  a  right  to  notice. 
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time  by  the  acceptor,  and  at  once  delivered  to 
the  drawer  and  indorser  by  him,  are  mere 
conclusions  of  the  pleader,  and  will  not  au- 
thorize the  court  to  sav  that  such  diligence 
had  been  exercised  by  the  holder  of  the  paper 
as  to  continue  the  liability  of  the  drawer  and 
indorser. 

It  was  a  matter  of  doubt  for  a  long  time 
whether  the  acceptor  of  a  bill,  who  had  per- 
mitted his  paper  to  go  to  protest,  could  give 
a  valid  notice,  but  Mr.  Daniel,  in  his  treatise 
on  Negotiable  Instruments,  says  it  is  now  "a 
principle  of  the  law- merchant,  however  un- 
philosophical  it  may  seem."  2  Dan.  Neg. 
Inst.  §  990.  When  a  notice  is  delivereil  by 
a  special  messenii^er,  other  than  through  the 
regular  mail,  it  must  distinctly  appear  when 


it  was  delivered,  so  as  to  enable  the  courts 
say  that  it  was  delivered  as  soon  as  it  could 
have  reached  the  party  sought  to  be  charged 
by  due  course  of  mail.  In  this  case  the  bank 
made  the  acceptor  its  aeent  to  deliver  the 
notice  of  protect,  and  inclosed  the  notices  to 
the  acceptor  by  mail.  They  were  not  sent 
directly  to  either  the  indorser  or  drawer,  and 
it  is  therefore  manifest  the  averments  of  the 
reply  should  present  a  state  of  facts  showing 
that  the  appellees  received  this  notice  as  soon 
as  it  could  have  reached  them  by  the  regular 
mail.  That  they  were  sent  by  due  course  of 
mail  to  the  payer,  and  when  received  de- 
livered at  once  to  the  drawer  and  indorser, 
are  not  such  facts  as  would  authorize  the  in- 
ference that  due  diligence  had  been  exercised 


As  a  tmiuer. 

Exception  the  few  cases  which  require  a  consid- 
eration to  support  a  new  promise  to  pay,  the  casee 
agree  that  the  laches  may  be  waived. 

In  Hickfl  V.  Beaufort.  6  Scott,  568,  4  Binar.  N.  C. 
229, 1  Am.  65, 2  Jur.  256,  it  is  said:  "The  cases  gro  to 
chls  point  only  that  if  after  the  dishonor  of  a  bill 
the  drawer  distinctly  promises  to  pay,  that  is  evi- 
dence trom  which  it  may  be  inferred  he  has  re- 
ceived notice  of  the  dishonor;  because  men  are  not 
prone  to  make  admissions  against  themselves,  and 
therefore  when  the  drawer  promises  to  pay  it  is  to 
be  presumed  he  does  so  because  he  knows  the  ac- 
ceptor has  refused." 

But  that  does  not  state  the  law  as  it  became  es- 
tablished on  the  subject  of  waiver. 

If  an  indorser  with  full  knowledge  of  the  laches 
of  the  holder  in  neglecting  to  protest  the  note  or 
bill  unequivocally  assents  to  continue  his  liability 
or  to  be  responsible  as  though  due  protest  had  been 
made,  he  is  held  to  have  waived  the  right  to  object 
and  will  stand  in  the  same  position  as  if  he  had  been 
regularly  charged  by  presentment,  demand,  and 
notice.  This  assent  must  be  clearly  established 
and  will  not  tie  inferred  from  doubtful  or  equivo- 
cal acts  or  language.  A  promise  made  with  full 
notice  affords  the  clearest  evidence  that  the  in- 
dorser does  not  intend  to  take  advantage  of  the 
laches  of  the  holder,  and  the  law  without  any  new 
consideration  moving  between  the  parties  gives 
effect  to  the  promise.  The  assent  of  the  indorser 
to  be  bound  notwithstanding  he  has  not  been  duly 
charged,  may  be  established  by  any  transaction 
between  him  and  the  holder  which  clearly  indicates 
this  purpose  and  intent.  Ross  v.  Hurd,  71  N.  Y.  14, 
21  Am.  Rep.  L 

The  right  to  insist  on  a  discharge  may  be  waived. 
Curtiss  V.  Jiartln,  20  111.  567. 

After  the  maturity  of  the  note  the  indorser  may 
waive  proof  of  demand  and  notice.  Hoadley  y. 
Bliss,  9  6a.  303. 

There  may  be  a  waiver  of  notice.  Long  v.  Craw- 
ford, 18  Md.  220. 

The  waiver  is  as  effectual  after  as  t)efore  the 
maturity  of  the  note.  Ringe  v.  Kimball,  124  Mass. 
»». 

The  indorser  can  dispense  with  the  conditions  for 
his  benefit  as  well  after  as  before  the  paper  ma- 
tures. Yeager  v.  Farweil,  80  U.  8. 18  Wall.  6, 20  L. 
ed.  476. 

If  when  called  upon  to  pay  a  bill  of  exchange 
the  indorser  says  he  has  not  had  due  notice  of  dig- 
honor,  but  at  the  same  time  states  that  since  the 
debt  is  justly  due  he  will  pay  it,  he  thereby  waives 
the  defense  of  want  of  notice.  Lundie  v.  Robert- 
son, 7  Bast,  281. 

In  a  case  in  which  the  waiver  was  made  before 
the  maturity  of  the  note  the  court  said  satisfactory 
proof  of  a  waiver  is  in  all  respects  equivalent  in 
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law  to  a  compliance  with  the  requirements  as  to 
giving  notice.  Pugh  v.  McCormlck,  81  U.  8.  14 
Wall.  361,  20  L.  ed.  789. 

A  promise  with  knowledge  of  neglect  of  notice 
will  be  a  waiver  of  notice  and  render  the  indorser 
liable.    Perry  v.  Rhodes,  2  Cranch,  C.  C.  37. 

Where  the  plaintiff  s  conduct  had  discharged  the 
indorser  but  after  notice  of  the  laches  he  promised 
to  pay  the  note  Wllmot,  J.,  said:  "By  his  conduct 
he  has  waived  the  negligence  and  acquitted  the 
plaintiff."    Whitaker  v.  Morris,  1  Bsp.  Dig.  68. 

A  promise  by  the  indorser  of  a  promissory  note  to 
pay  it  with  full  knowledge  of  the  laches  of  the 
holder,  waives  the  laches  and  renders  him  liable  on 
the  note.  Wilkes  v.  Jacks,  Peake,  N.  P.  202;  Patter- 
son V.  Becher,  6  J.  B.  Moore,  319;  Strong  v.  King,  86 
III.  9,  85  Am.  Dec.  836;  Davis  v.  Miller,  88  Iowa,  114; 
Cheshire  v.  Taylor,  29  Iowa,  492;  Allen  v.  Harrah, 
30  Iowa,  863;  Debuys  v.  Mollere,  3  Mart.  N.  8.  818. 15 
Am.  Dec.  159;  Bank  of  United  States  v.  Ellis,  13  La. 
368;  Byram  v.  Hunter,  36  Me.  217;  TumbuU  v.  Mad- 
dux. 68  Md.  579;  Hobbs  v.  Stralne,  149  Mass.  2W; 
Hopkins  v.  Liswell,  12  Mass.  62;  Armstrong  v.  Chad- 
wick.  127  Mass.  156;  Robbins  v.  Pinckard,  6  Smedes 
&  M.51;  State  Bank  of  St.  Louis  v.  Bartle,  114  Mo. 
276;  Pratte  v.  Hanly,  1  Mo.  36;  Wilson  v.  Huston, 
13  Mo.  146,  53  Am.  Dec.  188;  Salsbury  v.  Renick,  44 
Mo.  554;  Harness  v.  Da  vies  County  Sav.  Asso.  46  Mo. 
367;  Ladd  v.  Kenney,  2  N.  H.  340,  9  Am.  Dec.  77; 
Worklngmen*s  Bkg.  Co.  of  Bast  St.  Louis  v.  Blell, 
57  Mo.  App.  410;  Faulkner  v.  Faulkner.  78  Mo.  327; 
Caldwell  v.  Porter,  17  N.  H.  27;  Rogers  v.  Hackett, 
21  N.  H.  100;  Duryee  v.  Dennisoo,  5  Johns.  248: 
Meyer  v.  Hlbsber,  47  N.  Y.  266;  De  Wolf  v.  Murray, 
2  Sandf .  166;  Patterson  v.  Stettauer.  8  Jones  &  S.  54; 
Gardiner  v.  Jones,  6  N.  C.  429;  Ashf  ord  v.  Robin- 
son, 30  N.  C.  114;  Moore  v.  Tucker,  26  N.  C.  347; 
Oxnard  v.  Varnum,  lU  Pa.  198,  56  Am.  Rep.  265; 
Smith  V.  Lownsdale,  6  Or.  78;  Johnson  v.  Arrigoni, 
5  Or.  485;  Stone  v.  Smith,  30  Tex.  188,  94  Am.  Dec. 
299:  Blodgett  v.  Durgin,  32  Vt.  361.  And  the  same 
is  true  of  the  drawer  of  a  bill  of  exchange.  Kupf er 
V.  Bank  of  Galeno,  84  111.  828. 

In  Borradaile  v.  Lowe  (1811)  4  Taunt.  93,  where 
due  notice  was  not  given  to  an  indorser,  and  the 
plaintiff  relied  for  recovery  on  a  letter  which  did 
not  make  an  express  promise,  it  was  argued 
for  defendant  that  there  is  a  difference  between 
a  drawer  and  indorser  of  a  bill  of  exchange;  the 
drawer  may  always  look  to  the  acceptor  but  the 
indorser  after  prior  indorsers  have  been  discharged 
must  lose  the  bill  if  he  pays  it.  There  is  then  no 
consideration  for  such  promise;  it  is  a  nudum 
pactum  and  will  not  bind.  But  Mansfield,  Ch,  J., 
said:  ''I  do  not  find  any  case  in  which  the  indorser 
after  being  discharged  by  the  laches  of  the  bolder 
has  been  held  liable  upon  his  indorsement  except 
where  an  express  promise  to  pay  the  bill  has  t)een 
proved.  In  most  of  the  oases  where  the  defendants 
have  been  held  liable  they  have  either  made  aa 
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by  the  holder,  or  that  the  drawer  and  indorser 
received  the  notices  as  soon  as  they  would 
have  received  them  if  the  notices  had  been 
deposited  in  the  rejeular  mail  in  due  time, 
addressed  to  each  of  the  appellees.  The  en- 
velope in  which  the  notices  were  inclosed, 
addressed  to  the  acceptor,  might  have  re- 
mained in  the  postofflce  for  days  before  its 
reception  by  him,  and.  while  the  personal 
service  or  delivery  of  the  notice  by  the  ac- 
ceptor to  the  appellees  would  have  been  good 
if  delivered  in  due  time,  it  must  appear, 
when  the  postofflce  may  be  used  as  a  means 
of  giving  the  notice,  that  a  deposit  of  the 
notice  in  the  post  office  within  due  time  was 
made,  addressed  to  the  party  affected  by  the 
dishonor  of  the  paper,  or  that  notice  was 


given  by  the  holder,  or  his  agent,  to  the  party 
sought  to  be  made  liable,  by  delivery  made 
as  soon  as  it  could  have  been  receiyed  by  due 
course  of  mail.  There  is  no  pretense  that 
any  notice  was  inclosed  to  the  address  of 
those  parties,  and  sent  by  mail,  and  no  state 
of  fact  alleged  showing  that  diligence  on  the 
part  of  the  holder,  so  as  to  hold  these  appel- 
lees liable  on  the  paoer,  unless  it  arises  from 
the  promise  to  pay  alleged  to  have  been  made 
after  they  had  Known  of  the  protest,  and  the 
failure  of  the  acceptor  to  pay.  and  his  ina- 
bility, long  before  the  note  matured,  to  make 
payment. 

It  is  insisted  by  counsel  for  the  bank  that 
the  promises  to  pay  by  the  drawer  and  in- 
dorser amounted  to  such  an  acknowledgment 


express  promise  to  pay,  or  a  promise  when  they 
have  full  knowledge  at  the  time  that  they  were  dis- 
oharged;  or  where  there  was  a  real  debt  biodingr 
on  their  ooosolenoe.** 

A  promise  to  pay  will  amount  to  a  waiver.  Cor- 
dery  v.  Colville,  82  L.  J.  C.  P.  210, 9  Jur.  N.  8. 1200,  8 
L.  T.  N.  8.  245,  i4  C.  B.  N.  8.  874.  If  made  with 
knowledge  of  the  law  and  facts  applicable  to  the 
case.  Woods  v.  Dean,  3X  L.  J.  Q.  B.  1, 3  Best  A  8. 
101,  7  L.  T.  N.  8. 661, 11  Week.  Rep.  22. 

Where  there  was  evidence  that  an  indorser  who 
was  not  shown  to  have  received  due  notice  of  dis- 
honor, offered  to  pay  down  part  of  the  amount  and 
coeta,  and  to  secure  the  residue  by  a  warrant  of  at- 
torney, the  court  said  tliat  this  was  not  enough  to 
dispense  with  proof  of  notice  of  dishonor,  saying 
that  **defendant  might,  if  time  had  been  given  him, 
have  been  willing  to  have  waived  any  objection 
with  respect  to  notice  of  dishonor.**  Standage  v. 
Creighton  (1883)  5  Car.  3c  P.  406.  The  ground  of 
this  ruling  is  a  little  difficult  to  understand  but  the 
Implication  Is  that  the  absence  of  notice  could  not 
be  waived.  But  even  if  it  could  not,  other  cases 
have  admitted  the  proof  of  promise  to  pay  for  the 
purpose  ot  dispensing  with  proof  of  giving  of 
notice. 

Clear  and    unequivocal  evidence  of  waiver  is 
necessary.    Gregory  v.  Allen,  Mart.&  Y.  76. 
What  knowledge  neeesmry  to  effect  voaiver. 

To  effect  a  waiver  it  is  unanimously  agreed  that 
the  promisor  must  have  had  knowledge  of  the 
facts  affecting  the  question  of  his  liability. 

In  Goodall  v.  DoUey,  1  T.  R.  712,  where  without 
knowledge  of  the  fact  that  notice  of  nonacceptance 
had  not  been  given  the  indorser  promised  to  pay 
the  bill  by  installments,  the  court  held  that  having 
made  the  promise  without  notice  of  the  circum- 
stances the  promisor  was  not  bound  by  it. 

Where,at  a  conversation  which  took  place  before 
notice  of  dishonor  could  have  been  received,  the  in- 
dorser made  a  conditional  promise  to  pay  it,  and 
there  was  no  regular  notice  afterwards,  the  court 
said:  '*Does  the  admission  or  promise  suffice?  I 
ttilnk  clearly  not:  if  the  conversation  took  place 
before  the  dishonor  could  be  known  and  the  prom- 
ise was  not  an  express,  absolute,  and  unconditional 
promise  and  did  not  dispells  with  the  want  of 
notice  of  dishonor."  Pickin  v.  Graham,  1  Cromp.  & 
M.  725,  8  Tyrw.  823. 

If  the  promise  to  pay  is  made  in  ignorance  of  the 
fact  that  protest  for  nonpayment  was  not  made  in 
proper  time,  or,if  it  is  made  under  a  mistake  of  fact. 
It  is  of  no  effect.  Fotheringbam  v.  Price,  1  Bay, 
291, 1  Am.  Dec.  618. 

The  neglect  to  demand  payment  of  the  maker 
ouaht  to  be  disclosed  to  the  indorser  at  the  time  be 
makes  his  promise  in  order  to  make  the  promise 
binding.    Myers  v.  Coleman,  Anthon,  N.  P.  160. 

Where  the  notarial  certificate  was  excluded  from 
evidence  because  It  did  not  have  a  proper  seal,  the 
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court  says  the  evidence  shows  that  defendant  had 
no  knowledge  of  the  failure  of  plaintiffs  to  make 
a  demand  but  on  the  contrary  thereof  the  promise 
was  made  at  a  time  when  he  supposed  that  a 
proper  demand  and  protest  had  been  made  and 
that  a  proper  notice  thereof  was  tieing  given  him. 
It  ifllclear,  therefore,  that  defendant  had  not  full 
knowledge  of  the  facts  at  the  time  of  making  the 
demand  and  the  same  was  not  binding  upon  him. 
Richard  v.  Boiler,  61  How.  Pr.  871.  It  may  be  ques- 
tioned, however,  whether  the  mistake  as  to  the 
sufficiency  of  the  certificate  in  that  case  was  not 
a  mistake  of  law  rather  than  of  fact,  and  so  not 
available  to  the  one  making  the  promise. 

A  promise  to  pay  In  ignorance  of  facts  material 
to  a  full  understanding  of  the  indorser^s  rights  and 
obligations  will  not  constitute  a  waiver  although 
he  then  knows  that  payment  was  not  demanded  of 
the  maker.    Low  v.  Howard,  10  Cush.  169. 

A  promise  made  in  at)6enoe  of  knowledge  of 
the  fact  that  no  demand  for  payment  was  made 
will  not  be  binding.  Low  v.  Howard,  11  Cush.  288; 
Arnold  v.  Dresser,  8  Allen,  486. 

Subsequent  acknowledgment  and  promises  made 
under  ignorance  of  the  fact  of  neglect  of  due  de- 
mand of  the  law  arising  from  such  negligence  was 
not  obligatory.  Thornton  v.  Stoddert,  1  Cranch, 
C.  C.  684. 

To  bind  the  indorser  he  must  either  have  promised 
to  pay  or  acknowledged  that  he  was  liable  with 
a  knowledge  of  the  facts  as  they  really  existed. 
Kennon  v.  McRea,  7  Port.  (Ala.)  176. 

Rights  will  not  be  waived  by  a  promise  made  in 
ignorance  of  material  facts  affecting  them.  Mar- 
tin V.  Winslow.  2  Mason,  241. 

A  promise  to  pay  in  ignorance  of  the  facts 
which  discharge  is  of  no  effect  Tickner  v.  Roberts^ 
11  La.  14,  30  Am.  Dec.  706;  Hazelton  v.  Col  bum,  1 
Robt.  846:  Commercial  Bank  of  Natche*  v.  Perry. 
10  Rob.  (La.)  61, 43  Am.  Dec.  168;  New  Orleans  Sav. 
Bank  v.  Harper,  12  Rob.  (La.)  231,43  Am.  Dec.  226; 
Groton  v.  Dallheim,  6  Me.  476:  Hunt  v.  Wadleigh, 
26  Me.  271,  46  Am.  Dec.  108;  Offlt  v.  Vick,  1  Walk. 
(Mips.)  99;  Baskerville  v.  Harris,  41  Miss.  636;  Norris 
V.  Ward,  59  N.  H.  487;  Grain  v.  ColwelU  8  Johns.  884; 
Griffin  v.Goff,  Df  Johns.  428;  Beekman  v.  Connelly, 
cited  In  16  Johns.  154;  Jones  v.  Savage,  6  Wend.  668; 
Hunter  v.  Hook,  64  Barb.  469;  First  Nat.  Bank  of 
Groton  v.  Crittenden,  2  Thomp.  &  C.  119;  Richard 
v.  Boiler,  6  Daly,  460;  Moore  v.  Coffleld,  12  N.  C. 
247;  Lilly  v.  Petteway,  73  N.  C.  358;  City  Nat.  Bank 
of  Dayton  v.  Clinton  County  Nat.  Bank  of  Wil- 
mington, 49  Ohio  St,  361;  Brown  v.  Lusk,  4  Yerg. 
210. 

There  is  not  so  much  unanimity  upon  the  ques- 
tion whether 'or  not  a  knowledge  of  the  law  ap- 
plicable to  the  facts  is  also  necessary  to  effect  a 
waiver.  In  the  cases  cited  above  upon  the  q  uestion 
of  the  effect  of  ignorance  of  facts  it  has  been  as- 
sumed that  ignorance  of  law  would  not  excuse. 
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of  continued  liability  by  the  drawer  and  in- 
dorser  as  absolutely  fixed  their  liability ; 
that  the  promises  were  made  with  a  full 
knowledge  ot  all  the  facts ;  and  the  purpose 
of  the  notice  to  the  parties  to  the  bill  being 
to  prevent  any  loss  by  those  who  are  not 
primarily  liable,  or  liable  upon  certain  con- 
ditions, and  intended  for  their  protection,  they 
may  attirm  their  liability  by  a  recojrnition  of 
their  obligation  to  pay,  and  dispense  with 
the  conditions  upon  which  the  indorsement 
was  made,  the  obligation  of  the  indorser  be- 
ing voidable  only, —therefore  the  demurrer 
to  the  reply  should  have  been  overruled. 

This  view  of  the  question  is  sustained  by 
the  decided  preponderance  of  authority,  both 
in  the  text- books  and  the  reported  cases.     Mr. 


Daniel  says  that  "the  condition  upon  which 
the  indorser  becomes  liable  is  not  a  strict  and 
absolute  condition  precedent,  as  conditions 
in  contracts  construed  by  the  common  law ; 
the  obligation  of  the  indorser  is  regarded 
rather  as  voidable  by  nonfulfillment  of  these 
conditions,  than  as  actually  avoided.  If  he 
chooses  to  affirm  rather  than  disaffirm  his  lia- 
bility, it  can  injure  no  one  to  leave  him  to 
the  exercise  of  his  discretion.  Section  1147. 
Again,  "  It  makes  no  diflPerence,  when  the 
promise  to  pay  is  made  with  knowledge  of 
the  laches,  that  the  party  making  it  did  not 
know  of  its  legal  effect  as  a  waiver,  or  that 
he  had  a  legal  defense  to  the  bill  or  note,  for 
it  is  a  maxim  that  ignorance  of  the  law  ex- 
cuses no  one,"  etc.     Section  1148. 


And  the  weight  of  authority  is  in  favor  of  that 
rule  although  perbapp  more  cases  have  actually 
decided  that  the  law  as  well  as  the  facts  must  be 
known  than  have  decided  the  contrary. 

In  Warder  v.  Tucker,  7  Mass.  449,  it  is  said' al- 
though defendant  when  be  first  received  notice  of 
the  protest  of  a  bill  considered  himself  as  liable  by 
law  to  pay  the  amount  of  It,  yet  bis  ignorance  of 
the  law  will  not  bind  htm  to  fulfill  an  engagement 
made  through  a  mistake  of  the  law. 

But  in  later  Massachusetts  cases  it  was  held  that 
Ignorance  of  the  law  will  not  excuse.  Matthews 
V.  Allen,  16  Gray,  5fl4,  77  Am.  Dec.  430. 

Ignorance  of  the  legal  effect  of  the  failure  to 
make  demand  and  give  notice  will  not  afTect  the 
validity  of  the  promise  to  pay  as  a  waiver.  Third 
Nat.  Bank  of  Boston  v.  Ashworth,  ia5  Mass.  503. 

Whether  the  promisor  knew  that  he  was  dis- 
charged by  the  rules  of  law  is  Immaterial.  Morgan 
V.  Peet,  41  III.  347. 

It  is  not  required  to  show  that  the  defendant 
knew  that,  as  matter  of  law,  he  waft  discharged.  It 
is  sufTiolent  to  show  that  he  knew  the  facts  and  the 
knowledge  may  be  Inferred  from  a  variety  of  cir- 
cumstances without  requiring  clear  and  affirmative 
proof.  Knowledge  may  be  proved  In  the  same 
way  as  knowledge  of  any  other  fact  can  be. 
Hughes  V.  Howen,  15  Iowa,  446. 

But  in  other  Iowa  ca^es  it  has  bc>en  held  that  the 
indorser  must  have  known  that  he  was  released 
from  the  legal  obligation  to  pay.  Eiallin  v.  IJetcke, 
11  Iowa,  204:  Freeman  v.  O'Brien,  :i8  Iowa,  407,*  Ab- 
bott V.  Strlblen,  6  Iowa,  197. 

8o  other  cases  have  held  that— 

To  make  the  promise  binding  it  must  be  made 
with  full  knowledge  that  the  promisor  had  been 
legally  discharged.  Glenn  v.  Thistle,  1  Kob.  (La.) 
672. 

A  promise  to  pay,  made  in  Ignorance  of  the  legal 
effect  of  the  laches,  will  not  revive  the  liability  of 
the  indorser  discharged  by  lache?.  Fleming  v.  Mc- 
Clure,  1  Hrev.  428,  2  Am.  Dec.  671. 

The  defendant  must  know  the  Jaw  as  well  as  the 
facts  at  the  time  ot  making  his  promine  in  order  to 
be  liound  by  It.  Spurloek  v.  Union  Bank,  4  Humph. 
336;  Williams  v.  Union  H»ink  oi  Tennessee,  9  Heisk. 
441;  Seay  v.  Fergu«on,  1  Tenn.  Ch.  293. 

Suffiricncu  of  promm'. 

I'he  character  oi  promi«*e  or  admission  which  has 
been  held  Huffieient  to  ii'vive  or  continue  the  lia- 
bility is  shown  by  the  followln«:: 

To  amount  to  a  waiver  of  the  defense  of  want  of 
notice  and  to  entitle  the  holder  to  recover,  not- 
withstanding the  re<iuisite  notice  has  not  been 
given,  the  promise  to  pay  must  be  unequivocal 
and  unconditional,  or,  if  conditional,  it  must  lye  ac- 
cepte<l  cm  the  conditions  and  in  terms  which  it  in- 
vt>lv«'s.  Ami  so  with  an  admiKsion  or  acknowledg- 
ment of  c(mtinued  liability,  It  must  appear  that  the 
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admission  or  acknowledgment  was  without  equiv- 
ocation and  unclogged  by  reservations.  A  promise 
to  secure  one  half  of  the  note  if  certain  credits 
were  made  on  it,  or  to  pay  one  half  if  liability  for 
the  rest  was  remitted,  at  the  same  time  stating  that 
there  was  no  legal  Liability  to  pay  it  but  that  some 
moral  obligation  was  recognized,  which  offer  is  re- 
fused, will  not  suffice  to  continue  liability  thereon. 
Isbell  V.  Lewis,  98  Ala.  550. 

A  promise  that  when  the  indorsee  comes  to  town 
he  will  "set  the  matter  to  rights"  is  sufficient  to 
hold  him  liable  on  the  note.  Anson  v.  Bailey,  BulL 
N.  P.  276. 

If  the  drawer  of  a  bill  for  £200  not  having  re- 
ceived due  notice  of  dishonor  states  that  he  does 
not  intend  to  insist  on  the  want  of  notice  but  that 
he  is  only  bound  to  pay  £70,  the  whole  statement 
must  be  taken  together  and  £70  is  all  that  can  be 
recovered.    Fletcher  v.  Froggatt,  2  Car.  &  P.  509. 

A  statement  by  the  drawer  of  a  bill  of  exchange, 
upon  being  told  that  It  had  not  been  paid,  that  **it 
must  be  paid."  will  charge  him  on  the  bill.  Rogers 
V.  Stevens,  2  T.  R.  713. 

The  promise  of  payment  need  not  be  express  in 
order  to  bind  the  indorser  in  case  he  knows  at  the   •- 
time  it  li*  made  that  he  has  been  discharged  by  the 
laches  of  the  holder.    Reynolds  v.  Douglass,  37  U. 
I  .^.  12  Pet.  4ii7.  9  L.  ed.  1171. 

I  If  when  called  upon  for  payment  the  Indorser 
said  that  in  a  few  days  he  would  arrange  it,  this 
amounts  to  an  unconditional  promise  to  pay  the 
note  which  cannot  be  repudiated  at  any  subs«»-  • 
quent  period.  Sigerson  v.  Mathews,  61  U.  S.  30 
How.  406,  15  L.  ed.  989. 

A  statement  by  the  Indorser  after  the  maturity 
of  the  pote  that  "I  am  re*«poiisIble  for  that  note" 
dispenses  with  the  uect»ssity  of  proving  demand 
and  notice.    Curtis  v.  iSprague,  51  Cal.  239. 

Where  the  indorser  with  full  knowledge  of  the 
fact  that  there  has  been  no  clemand  lor  iiayment 
or  notice  of  nonpayment  enters  into  negotinttons 
for  the  settlement  of  the  cluims.  and  finally  exe- 
cutes a  note  lor  the  amount,  this  will  constitute  a 
waiver.    Lomax  v.  Smyth,  50  Iowa,  228. 

An  express  iiromise  is  not  necessary.    It  is  suffi- 
cient If  by  reasonable  intendment    the  language-.. 
Imports  or  implies  a'  promise  to  pay.    Zacharie  v. 
Kirk,  14  La.  Ann.  43f.^, 

If  after  sullicient  opportunity  to  ascertain  the 
regularity  of  the  notice  an  Indorser  promi^ies  to 
pay  an  indorsee  who  has  taken  up  the  bill,  sub^- 
quently  receivt»s.  and  prov€»s  It  against  the  in- 
solvent estate  of  the  maker,  and  receives  a  dividend 
on  it  he  will  be  bound  by  his  promise  unless  he 
can  show  that  it  was  made  under  a  mistake  of  fact. 
Martin  v.  Ingersoll.  H  Pick.  1. 

A  statement  by  the  indorser  that  he  expects  to 
have  to  pay  the  note  but  requests  the  holder  to  try  ^ 
to  collect  it  from  the  maker  will  lie  a  waiver.    Par- 
sons V.  Dickinson,  23  Mich.  50. 
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The  Supreme  Court  of  the  United  States, 
following  the  doctrine  of  the  textboolcs,  held 
the  indorsers  liable  upon  their  promise  to  pay 
where  neither  protest  nor  demand  of  payment 
had  been  made.  Yea^er&Co.,  of  St.  Louis, 
had  indorsed  the  paper  of  Kerchoff  for  $15.  - 
000,  and  the  paper  was  held  by  Far  well  & 
Co.,  of  Boston,  who  had  advanced  the  money 
•and  were  the  payees.  On  the  18th  of  Oc- 
tober, 1867,  the  last  dav  of  grace,  Yeager  & 
•Co.  wrote  a  letter  to  ]^arwe1l  &  Co.  to  the 
•effect  that  KerchofF  would  be  unable  to  meet 
the  paper  at  its  maturity  but  they  (Yeager 
ifc  Co.}  would  hold  themselves  "responsible 
for  the  payment  of  the  note,  and  will  see 
that  it  is  done  at  an  early  day.**  This  letter 
was   not  received  in  Boston  by  the  payees 


until  after  the  time  for  protest  had  passed, 

and  Yeager  &   Co.,   refusing  to  pay,  were 

sued  as  indorsers  by  Parwell  &  Co.,  and  the 

court,  through  Mr.  Justice  Davis,  'held  that 

Yeager  &  Co.   were  estopped  from  alleging 

a  want  of  demand  and  notice  of  nonpayment. 

That  case  could  be  distinguished  from  the 

one  before  us  in  many  of  its  features,  but  the 

court  in  its  opinion  referred  to  the  case  of 

Sigerson  v.  MaUtews,  61  U.  S.  20  How.  496, 

j  15  L.  ed.  989,  in  which  it  is  said :     "If  the 

indorser,  with   full   knowledge  of   the  fact 

'  that  no  demand  has  been  made,   or  notice 

I  given,  makes  a  subsequent  promise,  he  is 

j  liable,  and  cannot,  when  sued,  set  up  as  a 

I  defense  the  want  of  such  demand  and  notice, 

I  and  to  the  same  effect  are  the  decisions  of  the 


Actively  procuring  a  third  person  to  purchase 
the  note  while  ooDceallnfr  the  fact  of  dlscharf<e  by 
laches  will  be  a  waiver  of  the  laches  in  favor  of  the 
purchaser.    Llbbey  v.  Pierce,  47  N.  B.  309. 

In  Keeler  v.  Bartine,  12  Wend.  110.  It  is  said  that 
this  (the  New  York)  court  is  perhaps  more  strict  in 
rejrard  to  the  effect  friven  to  the  promise  to  pay  the 
note  operating  as  a  waiver  of  proof  of  notice  jof 
dishonor  or  laying  the  foundation  for  the  pre- 
sumption that  notice  has  been  given  than  many  of 
the  cases  in  England  would  seem  to  require.  But 
in  that  case  It  was  held  that  where  the  promise  to 
pay  was  after  judgment  after  contestation  of  the 
suit  the  Jury  would  be  warranted  in  finding  a  de- 
mand and  notice,  or  that  the  acknowledgment  was 
made  with  full  knowledge  of  laches  if  any  existed. 

Suffering  judgment  by  default  will  bind  the  in- 
dorser.   Winn  V.  Levy,  Z  How.  fMlss.)  902. 

Confession  of  Judgment  Is  prima  facie  evidence 
that  the  legal  steps  were  taken  to  charge  the  Judg- 
ment debtor,  or  that  there  was  a  waiver;  but  this 
may  be  explained  or  rebutted  by  the  circumstances 
of  the  case.    Rtchter  v.  Selin,  8  Serg.  &  R.  425. 

There  must  be  an  express  promise  on  the  part  of 
indorser  to  pay  or  some  unequivocal  concession  of 
liability  from  which  a  promise  may  be  inferred. 
Baer  v.  Leppert,  18  Hun,  516. 

Olving  a  note  for  the  amount  of  the  bill  with 
full  knowledge  of  the  circumstances  which  might 
affect  liability  will  be  a  waiver  of  the  laches.  Bank 
of  Hamburg  v.  Wray,  4  Strobh.  L.  87,  51  Am.  Dec. 
fi59. 

A  promise  to  furnish  a  b(>iler  in  part  payment 
and  to  pay  every  cent  binds  the  indorser,  also  a 
promise  to  give  a  new  note  for  the  amount,  al- 
though the  indorser  afterwards  refuses  to  do  so. 
Fell  V.  Dial,  14  S.  C.  247. 

A  formal  acknowledgment  of  liability  need  not 
be  added  to  the  promise*  to  pay  to  constitute  a 
waiver  of  notice  when  the  proof  shows  full  know- 
ledge of  discharge  at  the  time  the  promise  is  made. 
Bogart  V.  McClung,  11  Hoisk.  105,  27  Am.  Kep.  737. 

Conduct  from  which  notice  may  be  inferred. 

Where  after  the  dishonor  of  a  note  the  indorser 
requested  that  the  account  of  it  might  be  kept  in  a 
particular  way,  and  subsequently,  when  a  state- 
ment of  the  account  wa*i  sent  him,  he  mndc  no  ob- 
jection except  that  a  certain  cr(*dit  had  not  lx»en 
given,  the  court  held  that  this  was  an  acknow- 
ledgment of  liability  to  pay  the  note  and  thereby 
an  admission  that  notice  had  been  given.  Hank  of 
United  States  v.  Lyman,  1  Blatchf.  2JW,  20  Vt.  WJ6. 

Proof  of  a  direct  or  conditional  promise  to  pay 
after  a  bill  has  become  due,  or  of  a  partial  payment 
or  of  an  offer  of  a  composition,  or  of  an  acknow- 
ledgment of  liability  to  pay,  has  been  held  to  be 
competent  evidence  to  go  to  the  Jury  of  a  regular 
notice  of  the  dishonor  of  the  bill,  and  to  warrant 
4he  Jur}'  In  presuming  that  a  regular  notice  had 
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been  given.  Hyde  v.  Stone,  61  U.  8. 20  How.  170, 
J5  L.  ed.  874. 

Where  there  is  no  proof  that  the  notice  was  re- 
ceived the  Jury  may  be  permitted  to  Infer  notice 
from  the  fact  that  a  payment  was  made  upon  the 
bill  and  that  in  a  conversation  as  to  the  liability 
upon  it  no  objection  was  made  that  the  notice  was 
not  sufficient.    Horf ord  v.  Wilson  (1807)  1  Taunt.  12. 

Def  endant^  admission  that  he  has  received  a  no- 
tice  of  dishonor  will  dispense  with  the  proof  of  the 
giving  of  a  regular  notice.  Norris  v.  Salomonson, 
4  Scott  257,  3  Hodges,  3, 1  Jur.  56. 

Putting  a  refusal  to  pay  on  other  grounds  than 
that  of  failure  to  give  notice  may  go  to  the  Jury  as 
evidence  that  the  notice  was  sufBcient.  Curleurs 
V.  Corfield,  1  Q.  B.  814. 

So  objection  to  paying  the  bill  on  the  ground  of 
fraud  will  be  sufficient  to  go  to  the  Jury  as  evi- 
dence of  the  giving  of  due  notice.  Wilklns  v.  Jadis, 
1  Moody  &  R.  41, 2  Barn.  &  Ad.  188. 

In  Booth  V.  Jacob  (1834)  3  Nev.  &  M.  351,  the  court 
held  that  a  letter  containing  some  ambiguous  state- 
ments as  to  the  bill  was  properly  submitted  to  the 
jury  as  evidence  upon  the  question  whether  or  not 
due  notice  had  been  given. 

If  after  the  declaration  was  filed  the  defendant 
applied  for  further  time  to  pay  the  bill  the  court 
held  that  it  should  have  been  left  to  the  Jury  to 
say  whether  under  all  the  circumstances  of  the  case 
defendant  had  notice,  at  the  time  of  application  for 
indulgence,  that  there  had  Xyeen  no  due  presenta- 
tion.   Hopley  V.  Dulresne,  15  East,  275. 

If  the  acceptor  sends  the  money  to  the  drawer  to 
take  ui)  the  bill,  and  the  latter  after  the  dishonor  of 
the  note  says  he  is  going  to  keep  it,  that  the  ac- 
ceptor owes  him  more,  and  directs  the  holder  to  in- 
sure the  acceptor  on  the  bill.this  may  be  evidence  of 
due  notice  having  been  given.  Jackson  v.  Collins, 
17  L.  J.  Q.  B.  142. 

A  statement  in  a  letter,  "You  know  I  meant  to 
call  on  you  immediately  with  the mouey,*'~i8  suffi- 
cient evidence  from  which  a  pres(!ntraent  and  no- 
tice of  dishonor  may  be  Interred.  Mills  v.  Gibson, 
16  L.  J.  V.  P.  249. 

A  declaration  by  a  person  sought  to  be  charged 
on  a  bill  of  exchange  to  a  jKirson  not  the  holder, 
that  he  should  pay  the  bill  and  should  not  avail 
himself  of  the  informality  of  notice,  is  evidence 
fntm  which  a  Jury  may  infer  that  the  defendant 
had  due  notice.  Brownell  v.  Bonney  (1841)  IQ.  B. 
39,  4  Perry  &  D.  523,  5  Jur.  0. 

Insufticiont  promise  or  conduct. 

A  mere  admis.**lon  that  the  note  would  have  to 
Ije  paid,  not  snown  to  have  been  made  with  full 
knowledge  of  the  discharge,  is  not  sutRcient  to 
charge  a  discharged  indoi-ser.  Rosson  v.  Carrol,  12 
L.  K.  A.  72r,  90  Teun.  90. 

The  promise  is  not  sufficient  unl&ss  made  to  the 
holder  or  his  agent  and  the  one  making  it  knows 
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courts  in  this  country  generally.  Applying 
the  principles  of  these  decisions  to  the  ad- 
mitted facts  of  this  case,  there  is  no  difficulty 
in  charging  the  indorsers.** 

While  this  court  recognizes  the  importance 
of  uniformity  in  judicial  utterances  affecting 
the  liability  of  parties  to  commercial  paper, 
we  are  not  disposed  to  follow  those  authori- 
ties on  the  question  before  us.  The  tendency 
of  legislation  in  this  state,  as  well  as  the 
decisions  of  this  court,  is  to  relieve  parties 
who  stand  in  the  light  of  mere  sureties  on 
written  obligations,  and  are  released  from 
continued  liability  based  upon  verbal  prom- 
ises subsequently  made. 

There  is  no  doctrine  more  firmly  estab- 
lished than  that  negotiable  paper,  when  dis- 


honored, requires  actual  protest  and  notice  to 
those  who  are  the  mere  accommodation  in- 
dorsers  or  drawers  in  order  to  hold  them 
responsible.  This  is  the  rule  of  the  law- 
merchant,  and  applicable  to  notes  discounted 
in  bank  and  placed  on  the  footing  of  foreign 
bills  by  our  statute.  And  to  recognize  a  doc- 
trine that  in  effect  dispenses  with  the  per- 
formance of  conditions  by  the  holder  upon 
which  the  indorser  agrees  to  become  bound, 
and  hold  him  liable  upon  a  subsequent  prom- 
ise to  pay,  although  released,  destroys  the 
virtue  of  copamerclal  paper,  and  places  the 
indorser  at  the  mercy  of  those  who,  in  sreat- 
commercial  ti'ansactions,  are  seeking  to  nold 
those  liable  who  have  been  once  released, 
upon  the  plea  that  the  laches  of  the  holder 


that  by  law  he  is  discharged  from  all  liability.   All- 
wood  V.  Ha8eldoD,2  Bail.  L.  4fi7. 

A  mere  request  not  to  press  the  maker  of  the 
^      note  will  not  amount  to  a  waiver  of  neglect  to 
make  the  proper  demand  and  give  the  proper  no- 
tice.   Whlttier  V.  CoUlns,  16  R.  I.  90. 

The  indorser^s  consent  to  the  application  upon 
the  note  of  a  demand  which  he  has  against  the 
holder  without  notice  of  the  fact  of  laches  is  not 
suflBcient  to  bind  him  to  the  payment  of  the  note. 
Buckley  v.  Bentley,  42  Barb.  660. 

If  security  is  taken  after  the  laches  it  will  not 
amount  to  a  waiver.  Otsego  County  Bank  v.  War- 
ren, 18  Barb.  290;  Oawtry  v.  Doane,  48  Barb.  148. 

A  statement  by  tbe  indorser  to  a  third  person  in 
speaking  of  the  bill,  on  which  he  is  sought  to  be 
held,  and  others,  that  he  would  take  care  of  the 
bills  and  see  them  paid,  is  not  sulflcient  to  charge 
him  as  upon  a  new  promise.  Miller  v.  Hackley,  6 
Johns.  376, 4  Am.  Dec.  378,  reversing  Anthon,  M.  P. 
68. 

A  conditional  promise  not  shown  to  have  been 
made  with  a  fuU  knowledge  of  the  facts  is  not  suf- 
ficient to  constitute  a  waiver.  Craig  v.  Brown,  3 
Wash.  C.  C.  606. 

An  offer  to  substitute  a  new  note  for  the  dishon- 
ored one  not  shown  to  have  been  made  with  full 
knowledge  of  the  laches  is  not  sufficient  to  charge 
tbe  indorser  on  the  note.  Sussex  Bank  v.  Baldwin, 
17  N.  J.  L.  487. 

A  promise  to  give  collateral  security  for  the 
promisor^s  liability  as  indorser  is  not  sufficient  to 
raise  a  presumption  of  due  demand  and  notice. 
Carter  v.  Burley,  9  N.  H.  668. 

A  mere  statement  that  the  note  would  be  paid  is 
not  sufficient  to  charge  the  indorser.  Creamer  v. 
Perry,  17  Pick.  332, 27  Am.  Dec.  2W. 

That  an  indorser  who,  supposing  a  regular  de- 
mand and  notice  to  have  been  made  and  given,  and 
believing  himself  ohargeable,takes  measures  for  his 
indemnity  against  his  supposed  liability,  will  not  be 
sufficient  to  charge  him  if  he  had  been  discharged 
by  failure  to  make  demand  and  give  the  notice. 
Tower  v.  Durell.  9  Maes.  332. 

The  mere  statement  that  the  indorser  had  been 
very  unfortunate  in  mdorsing  the  note,  that  the 
estate  of  tbe  maker  owed  him  money  and  that  he 
had  no  means  of  paying  it  but  that  source^  will  not 
be  considered  a£  a  promise  to  pay  which  will  be 
binding  on  him.    Vance  v.  Depass,  2  La  Ann.  16. 

A  promise  to  pay,  by  one  partner  after  the  disso- 
lution of  the  flnn,  will  not  bind  tbe  other.  Hart  v. 
Long.  1  Rob.  (La.)  83. 

An  offer  to  indorse  a  note  of  the  maker  for  the 
same  amount  is  not  a  waiver  of  notice.  Laporte 
V.  Landry,  5  Mart  N.  8. 869. 

Proof  of  statements  by  the  indorser  to  the  effect 
that  '*he  had  dried  fruit  with  him  and  would  pay 
the  notes  when  he  sold  it,"  and  that  "he  felt  him- 
self bound  for  the  payment,"--do  not  show  such  an 
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unqualified  promise  as  tbe  law  requires  to  render 
him  liable.    Campbell  v.  Vamey,  12  Iowa,  43. 

A  discharged  indorser  does  not  revive  his  liabil- 
ity by  simply  advising  the  holder  not  to  commit 
the  maker  to  prison.  Prentiss  v.  Danielson,  6 
Conn.  176, 13  Am.  Dec.  62. 

A  mere  statement  of  the  party  sought  to  be 
charged,  that  he  would  rather  pay  the  note  than  be  y 
sued,  will  not  be  sufficient  to  make  him  liable  in  the 
absence   of  due  demand  and   notice.    Keyee  v. 
Fenstermaker,  24  CaL  829. 

That  the  indorser  said  to  a  third  person  after  the 
maturity  of  tbe  note  that  the  fact  of  notice  not 
having  been  given  at  the  proper  time  would  make 
no  defense  with  him,  that  he  would  do  what  was 
right,  is  not  a  sufficient  waiver  of  demand  and  no- 
tice to  fl z  the  liability  of  the  indorser.  Olendorf  v. 
Swartz,  6  Ca).  480, 63  Am.  Dec  141. 

A  letter  giving  an  account  of  the  writer's  cir- 
cumstances and  containing  the  statement  that  un- 
der such  circumstances  he  cannot  give  a  bill  for 
the  amount,  will  not  amount  to  a  waiver  of  a  want 
of  notice.    Sherrod  v.  Rhodes,  6  Ala.  683. 

A  statement  by  an  indorser  to  a  third  person 
after  suit  has  been  brought  that  he  is  ready  and 
willing  to  pay  the  debt  if  he  knew  the  amount  of 
the  costs  does  not  dispense  with  evidence  of  due 
demand  and  notice  or  of  knowledge  of  dishonor 
and  tbe  want  of  demand  and  notice  at  the  time  the 
statement  was  made.  Qassaway  v.  Jones,  2  Cranch, 
C.  C.334. 

Statements  by  the  indorser  that  he  would  see  the 
maker  and  subsequently  that  he  had  seen  the  maker 
who  said  he  would  pay,  accompanied  by  a  request 
not  to  crowd  him,  do  not  constitute  either  a  prom- 
ise by  the  indorser  to  pay  or  evidence  of  waiver  of 
notice  or  admission  that  notice  had  been  duly 
given.  Britton  v.  Milsom  (1802)  10  Ont.  App.  Rep. 
96. 

Proof  that  the  drawer  of  a  bill  of  exchange  ad- 
vanced money  to  the  Indorser  to  take  up  the  biU 
when  sued  by  the  second  indorsee  is  not  suffi- 
cient to  charge  the  drawer  with  the  payment  of 
the  note.    Holmes  v.  Staines,  8  Car.  &  K.  19. 

When  due  notice  had  not  been  given  but  the 
party  sought  to  be  charged  was  arrested  for  tbe 
debt  and  while  under  arrest  said  to  the  bailiff  that 
'it  was  true  the  note  had  his  name  on  it**  though 
he  wished  for  time  to  pay  it.  Lord  Kenyon  ruled 
that  when  a  person  is  arrested  and  at  the  time 
ignorant  of. his  rights,or  whether  he  is  by  law  bound 
to  pay  the  demand  or  not,  and  under  such  circum- 
stances makei*  any  confession  and  seemingly  ad- 
mits the  demand,  such  admission  should  not  be  al- 
lowed to  be  given  in  evidence  against  him.  Rouse 
V.  Redwood  (1794)1  Esp.  166. 

A  mere  statement  of  inability  to  pay,  with  the  ad- 
dition,  *'had  circumstances  been  different  you  may 
rest  assured  that  no  application  would  have  been 
needed,"  is  not  sufficient  to  establish  a  waiver,. 
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redounds  at  last  to  bis  benefit,  if  he  can  estab- 
lish a  promise  on  the  part  of  the  indorser, 
although  released  from  the  payment  of  the 
dishonored  paper. 

There  is  no  rule  of  commercial  law  more 
rigidly  applied  than  that  requiring  notice  of 
protest  to  those  who  are  the  mere  indorsers 
of  negotiable  paper,  and  there  is  but  little 
reason,  it  seems  to  us,  for  dispensing  with 
this  rule,  or  nullifying  the  conditions  upon 
which  the  indorser  becomes  and  is  to  remain 
bound,  for  the  purpose  of  releasing  the 
holder  from  the  effect  of  his  own  laches. 
When  the  question  of  a  want  of  notice  is  in 
issue,  it  would  be  competent  to  show  a  sub- 
sequent promise  to  pay.  as  a  circumstance 
showing  that  the  party  had  received  notice, 


but  to  make  such  a  promise  conclusive,  or  a 
waiver  of  the  right  to  a  notice,  is  a  doctrine 
in  which  we  cannot  concur. 

In  this  case  the  reply  alleges  the  manner  in 
which  the  notice  was  given,  and.  concedintr 
the  doctrine  to  be  that  the  general  averment 
of  due  demand,  protest,  and  notice  is  suffi- 
cient when  the  pleader  attempts  to  set  forth 
the  mode  in  which  notice  was  given,  and  the 
facts  stated  are  not  sufficient  to  charge  the 
indorser,  the  pleading  should  be  held  bad  on 
demurrer,  and  the  averment  of  a  subsequent 
promise  to  pay,  being  a  mere  matter  of  evi- 
dence, will  be  considered  only  to  the  extent 
that  it  revives  the  original  obligation  to  pay, 
and  to  this  doctrine  we  cannot  assent.  If  the 
promise  had  been  made  upon  the  considera- 


Lecaao  v.  Kirkman  (1999)  6  C.  a  N.  S.  029,  6  Jur.  N. 
8. 17. 

A  promise  to  pay  a  bill  if  duly  presented  is  not  a 
promise  to  pay  If  afterwards  presented.  Penn  v. 
Poumeirat,  2  Mart.  N.  8. 6U. 

Conditional  promise. 

There  seems  to  be  a  distinction  as  to  the  effect  of 
a  conditiooal  promise  between  eases  of  waiver  and 
cases  of  presumption  of  presentment  and  notice  of 
dishonor.  To  constitute  a  waiver  and  hold  the 
promisor  liable  on  his  promise  the  condition  must 
be  accepted. 

An  offer  of  part  of  the  face  of  the  note  which  is 
unaccepted,  accompanied  with  a  refusal  to  state 
whether  or  not  there  is  an  intention  of  takinfr  ad- 
vantage of  the  dischargre,  will  not  operate  to  bind 
the  indorser.    Lohr  v.  Dismer,  71  Mo.  452. 

An  unaccepted  offer  to  take  up  the  old  note  and 
give  a  new  one  in  place  of  it  will  not  constitute 
such  a  promise  as  to  render  the  indorser  liable  upon 
it.    Agan  v.  M'Manus,  11  Johns.  180. 

An  offer  to  give  a  new  note  is  not  sufficient  un- 
less accepted.    Sice  v.  Cunningham,  1  Cow.  307. 

An  offer,  after  arrest,  to  give  a  note  for  the 
amount,  if  rejected,  will  not  be  sufficient.  Gum- 
ming V.  f  Tench,  3  Campb.  106,  note. 

The  acceptance  of  a  conditional  offer  makes  it 
absolute.  Holdsworth  v.  Dimsdale,  24  L.  T.  N.  8. 
a80,19Week.  Rep.  798. 

An  unaccepted  offer  to  pay  in  confederate  money 
will  not  be  binding  on  the  promisor.  Tardy  v. 
Boyd,266ratt.631. 

Payment  of  part  of  the  claim  in  depreciated 
paper  is  not  such  an  acknowledgment  and  promise 
to  pay  as  will  waive  failure  to  give  the  proper  no- 
tice.   Newberry  v.  Trowbridge,  18  Mich.  270. 

In  one  case  it  was  held  that  an  offer  to  pay  a  part 
of  the  amount  due  will  amount  to  a  waiver.  Shaw 
V.  McNeill,  96  N.C.  535. 

And  in  Margetson  v.  Altken,  8  Gar.  &  P.  838, 
where  to  dispense  with  proof  of  notice  of  dishonor 
proof  was  offered  that  the  Indorser  offered  to  pay 
a  certain  percentage  of  the  face  of  the  bill.  Lord 
Tenterden  said  that  he  was  of  opinion  that  it  was 
enough  to  dispense  with  absence  of  notice  of  dis- 
honor. 

But  in  most  cases  of  conditional  offers  which 
were  not  accepted  the  offer  was  treated  simply  as 
evidence  that  due  demand  and  notice  occurred  so 
that  the  Indorser  was  not  discharged. 

In  Dixon  v.  Elliott,  5  Car.  &  P.  437,  where  to  dis- 
pense with  proof  of  notice  of  dishonor  it  was 
proved  that  the  person  sought  to  be  charged  had 
said  that  if  the  defendants  would  take  ten  shillings 
in  the  pound  upon  the  bills  he  would  secure  them, 
the  court  held  that  this  was  sufficient. 

If  the  offer  to  compromise  is  accepted  but  after- 
wards fails  because  of  defendant's  failure  to  carry 
out  his  part  of  it  the  offer  may  be  evidence  of  con- 
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tinued  liability  on  the  note.    Brush  v.  Hayes,  1  Ir. 
L.  Uep.  827. 

Effect  of  waiver. 

If  the  proof  is  satisfactory  that  the  defendant  un- 
der a  knowledge  of  all  of  the  circumstance^  abso- 
lutely promised  to  pay,  he  is  incontestibly  bound 
by  his  promise.  But  if  his  engagement  was  of  a 
conditional  nature  that  he  would  pay  when  the 
protest  was  transmitted:  or  if  any  material  fact 
was  unknown  to  him  at  the  time  of  making  the 
promise,— the  verdict  should  certainly  be  In  his 
favor.    Donaldson  v.  Means  (1791)  4  Dall.  101. 

The  admission  by  the  indorser  of  liability  to  pay 
after  knowing  of  his  discharge  will  make  him  lia- 
ble.   Morris  v.  Gardner,  1  Cranch,  C.  C.  218. 

An  express  waiver  of  notice  of  nonpasrment  is 
equivalent  to  an  admission  that  the  note  has  been 
presented  or  need .  not  be  presented.  Matthey  v. 
Oally,  4  Gal.  62. 60  Am.  Dec.  606. 

A  recovery  can  be  had  as  upon  an  account  stated 
where  the  indorser  after  discharge,  and  the  bolder* 
meet  to  compute  the  amount  due,  after  which  he 
promises  to  pay  it  on  a  certain  day  or  give  his  note 
for  the  amount.    Smith  v.  Curlee,  60  111.  221. 

A  promise  by  the  drawer  to  pay  with  notice  that 
payment  was  not  demanded  of  the  indorsee  at  nui- 
turity  will  bind  him.  Cram  v.  Sherburne.  14  Me.  48. 

A  promise  to  pay  a  check  with  knowledge  that 
it  was  lost  and  had  not  been  presented  at  bank 
for  payment  will  render  the  maker  Uable  for  the 
amount.    Scott  v.  Meeker,  20  Hun,  161. 

A  promise  with  knowledge  of  discharge  is  bind- 
ing. GoUaday  v.  Bank  of  the  Unk>n,  2  Head,  57; 
Ford  V.  Dallam,  2  Coldw.  67. 

In  Hopes  v.  Alder,  6  East,  16,  note,  where  the  re- 
port ot  the  case  shows  that  notice  of  the  dishonor 
had  been  given  by  the  indorsee  but  had  not  been 
given  by  the  holder,  the  indorsee  at  a  subsequent 
meeting  between  the  parties,  the  drawer  said  he 
would  see  the  bill  paid:  counsel  argued  that  the 
subsequent  promise  to  pay  for  which  there  was 
certainly  an  equitable  consideration  put  an  end  to 
any  doubt  as  to  the  right  to  recover  and  the  court 
ruled  that  the  subsequent  promise  was  decisive 
and  a  rule  to  set  aside  the  verdict  for  plaintiff  must 
be  discharged. 

If  an  indorser  has  neglected  to  demand  of  the 
drawer  in  a  convenient  time  a  subsequent  prom- 
ise to  pay  by  the  indorser  will  cure  these  laches. 
Lord  Raymond,  Ch,  J.,  in  Haddock  v.  Bury,  7  East, 
236,  note. 

Effect  of  payment  or  part  payment. 
Part  payment  of  the  note  by  the  indorser  will 

bind  him  to  full  liability  on  the  note.    Knapp  v. 

Runals,  87  Wis.  135. 
Part  payment  by  the  Indorser,  not  explained  or 

qualified  by  any  accompanied  circumstances,  is  a 

sufficient  waiver  of  notice  of  dishonor,  but  if  it  is 
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tioD  that  DO  suit  would  be  instituted  against  i 
the  parties  to  the  bill,  the  promise  would  be  | 
binding,  and  upon  this  promise  an  independ-  | 
^ent  action  could  be  maintained.     No  such  , 
fact  is  alleged  even  in  the  reply,  or  any  facts  j 
connected  with  the  promise  that  would  work  I 
an  estoppel.     It  is  alleged  only  that,    the 
promise  having  been  made,  the  plaintiff  for-  . 
bore  to  sue.     No  loss  or  injury  is  alleged  by  ' 
reason  of  the  promise.    There  is  no  allegation  i 
that  the  promise  was  made  on  condition  that 
no  suit  would  be  brought  on  the  paper.     The  I 
payor,  Walden,  was  insolvent,  and  the  ap- 
pellant has  a  judgment  against  him   for  the  ' 
debt.     A  promise  to  pay  after  the  maturity 


of  the 'paper  is  presumptive  evidence  that 
demand* was  made  and  notice  dulv  given,  and 
would  support  a  recovery,  if  tfiere  was  no 
evidence  to  the  contrary,  or,  rather,  the  ques- 
tion would  go  to  the  jury  upon  the  issue 
made ;  but  in  this  case  the  notice  was  not 
duly  given,  as  appears  from  the  reply  of  the 
plaintiff. 

This  court,  in  the  case  Lawrence  v.  EtiU- 
ton,  reported  in  S  Bibb,  104,  decided  the 
question  involved  here.  In  that  case  it  ap- 
peared that  Aaron  Burr,  while  on  a  visit  to 
the  present  capital  of  the  state,  on  the  19th 
of  December  in  the  year  1806,  drew  a  bill 
of  exchange  on  George  M.  Ogden,  a  merchant 


■shown  that  the  payment  was  made  as  agent  of  the 
maker  altbouKh  It  was  credited  on  the  note  as  pay- 
ment by  the  Indorser  there  will  be  no  waiver. 
Whitaker  v.  Morrison,  1  Fla.  29,  44  Am.  Dec.  627. 

The  payment  of  the  interest  in  arrear  upon  the 
notes  \)y  the  indorser  will  revive  liability  although 
at  the  time  the  person  making  the  payment  did  so 
he  protested  that  he  was  not  liable  and  the  pay- 
ment wau  made  under  threats  of  suits  upon  other 
claims  against  him  in  case  he  did  not  pay.  t»igour- 
ney  v.  Wetherell,  6  Met.  555. 

Partial  payments  after  maturity  will  be  presump- 
tive proof  that  proper  demand  was  made  and  no- 
tice given.    Bibb  v.  Peyton,  11  Smedes  &  M.  275. 

Payment  of  part  of  the  amount  by  one  of  two 
indorsers  where  the  other  has  received  notice  is 
a  waiver  of  want  of  notice  as  to  himself.  Sherer 
V.  Easton  Bank,  33  Pa.  134. 

In  Jjevy  v.  Peters,  9  Serg.  &  R.  125.  11  Am.  Dec. 
679,  in  which  the  suit  was  against  the  drawer  of  a 
check  on  which  there  was  a  credit  of  a  part  of  the 
amount  due  and  demand  made  only  for  the  bal- 
ance, the  court  held  that  it  would  not  be  su in- 
dent for  the  plain ti If  to  give  credit  for  part;  he 
should  prove  the  payment.  For  if  the  bare  giving 
of  credit  was  auflicJent  the  holder  of  the  bill  who 
had  been  guilty  of  laches  might  always  get  over  It 
by  giving  credit  for  a  small  payment.  In  general 
there  cannot  be  a  recovery  without  proof  of  a  de- 
mand and  notice  to  the  drawer  that  payment  bad 
been  refused,  but  there  are  exceptions  to  this  gen- 
eral rule.  Whenever  the  drawer  acknowledges 
himself  to  be  liable  to  pay,  the  necessity  of  proving 
a  demand  on  thedmwee  and  his  refusal  to  pay  and 
notice  to  the  drawer  is  dispensed  with,becau8e  such 
acknowledgment  carries  with  it  internal  evidence 
that  the  drawer  knew  that  due  dllig€*nce  had  been 
used  by  the  holder;  or  even  if  it  had  not  that  still 
the  drawer  confessed  he  was  under  an  obligation 
to  pay.  And  it  is  immaterial  whether  there  be 
proof  of  an  exprojw  promise  to  pay  or  of  other  cir- 
cumstances from  which  it  may  be  inferred  that 
the  drawer  acknowledged  himself  liable.  And  I 
take  it  that  payment  of  part  is  such  a  circumstance. 
Citing  Heed  v.  Wilkinson,  M8.S.  Whart.  Dig.  87. 

Without  considering  here  the  general  question  of 
the  right  to  recover  back  money  paid  under  mis- 
take, attention  is  called  to  the  fact  that  in  Chat- 
fleld  v.  Puxton,  2  East,  471.  mAe,  it  seems  to  b<'  con- 
sidered that  even  jjayment  of  the  bill  in  ignorance 
of  the  fact  of  the  laches  is  not  sufficient  to  bind  the 
drawer,  but  he  may  recover  back  the  amount  paid 
upon  discovering  the  facts. 

And  it  has  Ix'en  decicled  that  if  the  note  is  paid 
under  the  mistaken  belief  that  notice  had  been 
properly  given  the  payment  may  be  recovered 
back.    I^ke  v.  Artisans  Bank.  3  Keyes,  278. 

If  in  ignorance  that  a  demand  has  not  l>een  made 
and  notice  given  the  indorser  pays  the  amount  to 
a  bank  holding  the  note  for  collection,  he  can  upon 
discovering  the  fact  reclaim  the  money  from  it. 
Garland  v.  Salem  Bank,  9  Mass.  408,  6  Am.  Dec.  86. 
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But  if  the  payment  of  the  note  is  made  with  a 
full  knowledge  of  the  facts  the  payment  cannot  be 
recovered.  Evans  v.  Gale,  17  N.  H.  573^  43  Am.  Dec. 
614. 

Hiahl  to  contradiH  profumption  of  notice. 

The  presumption  of  notice  may  be  rebutted. 
Lewis  v.  Brehme,  33  Md.  412,  8  Am.  Rep.  190. 

The  defendant  may  contradict  the  fact  of  notice 
which  is  presumed  from  the  admission  of  liability, 
but  the  Jury  is  at  liberty  to  disbelieve  him  and  find 
that  the  notice  was  in  fact  given.  Jones  v.  O^Brien, 
26  Eng.  L.  &  Eq.  283. 

A.  promise  to  pay  or  part  payment  cannot  be 
used  as  presumptive  evidence  of  regular  notice 
where  the  evidence  distinctly  shows  that  notice 
was  not  given.  Cayuga  County  Bank  v.  Bennett, 
5  Hill,  238. 

Btirden  of  proof. 

There  are  two  distinct  theories  taken  in  refer- 
ence to  the  burden  of  proof  in  cases  where  a 
waiver  is  relied  on. 

On  one  side  it  is  held  that  the  burden  is  on  the 
holder  to  show  that  the  indorser  not  only  waived 
notice  and  promised  to  pay  the  note  but  It  is  also 
incumbent  on  him  to  prove  that  the  indorser  made 
the  promise  with  full  knowledge  of  the  fact  that 
he  was  released  from  legal  obligation  to  pay  it, 
Ballin  v.  Betcke,  11  Iowa,  204:  Freeman  v.  O'Brien, 
38  Iowa,  407:  Abbott  v.  ^triblen.  6  Iowa,  197. 

If  the  promise  is  made  under  the  belief  that  the 
promisor  is  liable  the  plaintiff  must  show  that  he 
had  knowledge  of  the  facts.  Morgan  v.  Peet,  82 
111.  281. 

The  burden  of  showing  that  the  new  promise 
was  with  the  knowledge  of  all  the  facts  Is  on  the 
party  seeking  to  charge  the  indorser  on  the  bill. 
Walker  v.  Kogei-s,  40  Til.  278,  88  Am.  Dec.  348. 

The  plaintiflC  must  show  that  at  the  time  the 
promise  was  made  the  promisor  had  notice  that 
he  was  discharged.    Harris  v.  Allnutt,  15  La.  465. 

Plaintiff  must  show  knowledge  by  the  indorser 
that  at  the  time  he  made  the  promise  no  notice  had 
been  given  to  him  in  order  to  establish  a  waiver. 
Glassford  v.  Davis,  46  N.  J.  L.  348. 

If  laches  ai)peai-8  there  must  be  clear  proof  that 
defendant  knew  of  it  at  the  time  he  made  his 
promise  in  order  to  hold  him  liable.  Glaser  v. 
Koun<is,  16  R.  1. 235. 

The  burden  is  on  the  plaintiffs  to  show  that  the 
promise  was  made  with  full  knowledge  of  the 
laches.  Sice  v.  Cunningham.  1  Cow.  397:  Baer  v. 
Leppert.  5  Hun. 453:  Edwards  v.  Tandy,  38  N.  H.  640; 
Otis  v,  Hussey,  3  X.  H.  346;  Farrington  v.  Brown, 
7  N.  H.  271:  Newberry  v.  Trowbridge,  13  Mich. 
:i79:  Vanwickle  v.  Downing,  19  La.  Ann.  83;  Butler  v. 
"Mvirison,  18  La,  Ann.ii63;  New  Orleans  &  0.  K.  Co. 
V.  Mills,  2  La.  Ann.  8*^;  Blum  v.  Bidwell.SO  La  Ann. 
43:  Louisiana  Suite  Bank  v.  Buhler,  22  La.  Ann. 
83;  Mitchell  v.  Young,  21  La.  Ann.  379;  James  v. 
Wade,  Id.  548;  Hunt  v.  Wadleigh,  28  Me.  271,  46  Am. 
Dec.  108;  Spurlock  v.  Union  Bank,  4  Humph.  836. 
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of  New  York,  requesting  him  at  120  days  to 
pay  Cliarles  Lynch,  or  order,  $700.  That 
paper  was  indorsed  by  Ualston  to  Sebastian, 
.and  by  Sebastian  to  Lawrence,  the  plaintiff  in 
the  action.  Kalston.  after  the  bill  was  drawn, 
and  before  maturity,  descended  the  Ohio 
Aud  Mississippi  rivers,  and  before  his  return 
the  bi  11  was  protested.  After  Halston's  return 
he  was  sought  to  be  made  liable  as  indorser 
of  the  paper,  and  defended  on  the  ground 
that  notice  had  not  been  given  him  of  the 
protest  or  nonpayment.  There  being  no  suffi- 
cient evidence  of  notice,  it  was  then  at- 
tempted to  fasten  liability  upon  him  on  the 
ground  of  his  promise  to  pay.     This  court, 


in  reference  to  that  issue,  said :  "  We  think 
a  promise  made  under  such  circumstances, 
not  being  founded  on  any  valid  considera- 
tion, induces  no  legal  obligation,  and  cannot 
therefore  form  a  sufficient^  cause  of  action. 
It  is  not  denied  but  that  a  promise  to  pay  a 
bill  by  an  indorser,  unless  accompanied  by 
circumstances  repelling  the  presumption,  is 
an  implied  admission  of  due  notice  having 
been  given."  8  Btbb,  104.  This  is  the  ex- 
tent to  which  the  authorities  in  this  state 
f^o,  and  we  think  the  correct  rule  on  the  sub- 
ject. 

In  the  cases  of  Bank  of  Tennessee  v.  Smith, 
reported  in  9  B.  Mon.  609,  and  iMndrum  v. 


The  person  sougrht  to  be  chanred  must  be  shown 
to  have  bad  knowledge  that  presentment  was  not 
made  at  tbe  time  he  made  bis  promise.  Barkalow 
V.  Johnson,  16  N.  J.  L.  897;  United  States  Bank  v. 
Southard,  17  N.  J.  L.  473,  36  Am.  Dec.  55fl. 

On  the  other  side  it  is  held  that  an  admission  of 
having  received  due  notice  must  be  shown  to  have 
been  made  under  a  mistake  of  fact  to  relieve  from 
liability.  Ck)mmercial  Bank  of  Albany  v.  Clark,  28 
Vt.  325. 

Defendant  must  show  that  he  was  iftnorant  at 
the  time  he  made  his  promise  to  relieve  himself 
from  liability.    Nash  v.  Harrington,  1  Aik.  39. 

A  promise  to  pay  throws  on  defendant  the  bur- 
den of  showinff  that  proper  demand  and  notice 
were  not  made  and  given.  Schmidt  v.  Uadcltffe,  4 
Strobh.  L.  296,  63  Am.  Dec.  678. 

The  promise  throws  on  defendant  the  double 
burden  of  showing  laches  and  that  he  was  ignorant 
of  it.  Loose  V.  Loose,  86  Pa.  538;  Oxnard  v.  Var- 
num.  111  Pa,  J93,  56  Am.  Rep,  255. 

If  after  an  avowal  that  he  Is  discharged  the  in- 
dorser states  that  be  does  not  intend  to  take  advan- 
tage uf  the  default  and  will  pay  the  note,  the  bur- 
den is  upon  him  to  show  that  he  was  acting  under 
a  mistake  of  fact.    Leonard  v.  Gary,  10  Wend.  504. 

H<tw  far  knowledge  may  lye  inferred, 
FAfflrmative  proof  of  knowledge   need    not    be 
made.    It  may  be  Inferred  from  circumstances. 
Williams  v.  Robinson,  13  La.  419. 

In  the  absence  of  evidence  to  the  contrary  the 
promise  will  be  presumed  to  have  been  made  with 
the  knowledge  that  the  note  had  not  t>een  pro- 
tested for  nonpayment.  Davis  v.  Miller,  88  Iowa, 
114. 

Knowledge  of  the  facts  may  be  Inferred  from  the 
circumstances.  Givens  v.  Merchants  Nat.  Rank, 
85  Hi.  442;  Hughes  v.  Rowen,  15  Iowa,  440. 

The  jury  may  presume  knowledge  from  the  cir- 
cumstances in  evidence.  Hopkins  v.  Lisweil,  12 
Mass.  52. 

Rut  knowledge  that  the  promisor  was  released 
will  not  be  inferred  from  the  mere  fact  of  promise 
to  pay.    Davis  v.  Gowen,  17  Me.  387. 

I8  questUtu  for  court  nrjiiru. 

The  question  of  the  conclusion  to  be  drawn  from 
defendant's  conduct  is  for  the  jury.  Uicketts  v. 
Toulmin,  7  L.  J.  108.  ^ 

The  question  whether  certain  transactions 
amount  laa  waiver  or  want  of  demand  and  notice 
is  for  the  jury.  Union  Rank  of  Georgetown  v. 
Magruder,  32  U.  S.  7  Pet.  287.  8  L.  ed.  (587. 

Whether  a  conversation  amounts  to  a  waiver  is  a 
question  for  the  jury.  Ctirmicbael  v.  Bank  of  Penn- 
sylvania, 4  How.  (Mi?9.)  507,  35  Am.  Dec.  408. 

It  is  for  the  jury  to  say  whether  or  not  the  words, 
"You  hold  the  note  two  or  three  days  and  1  will 
make  it  all  right  with  the  bank,"  were  intended  as 
an  absolute  promise  of  payment.  Glendeuing  v. 
Canary,  5  Daly,  489. 

On  the  other  hand  it  was  held  in  Massachusetts 
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that  though  the  questions  of  waiver  were  orig- 
inally questions  of  fact  yet  having  been  reduced  to 
a  good  degree  of  certainty  by  practical  usage  and 
a  long  course  of  Judicial  decisions  they  assume  the 
character  of  questions  of  law  and  it  is  highly  im- 
portant that  they  should  be  so  made  and  applied  in 
order  that  rules  affecting  so  extensive  and  impor- 
tant a  department  in  the  transactions  of  the  mer- 
cantile community  may  become  practical  and  uni- 
form as  wellas  reasonably  equitable  and  intelligible. 
Creamer  v.  Perry,  17  Pick.  332.  27  Am.  Dec.  297. 

So  in  Missouri  it  has  been  said  that  the  question 
of  what  will  constitute  a  waiver  is  for  the  court. 
Wilson  V.  Huston,  13  Mo.  148,  53  Am.  Dec.  138. 

Effect  of  statute. 
In  1868  a  statute  was  passed  in  Maine  providing 
that  waiver  of  demand  and  notice  by  the  indorser 
must  afterwards  be  In  writing  to  be  binding  upon 
him.  Thomas  v.  Mayo, 56  Me.  40;  Parshley  v.  Heath, 
69  Me.  90,  31  Am.  Rep.  246. 

Writina  waiver  on  note. 
If  the  waiver  Is  in  express  terms  made  upon  the 
note  It  will  be  given  effect  without  proof  of  ex- 
trinsic facts  in  respect  to  knowledge  of  the  ab- 
sence of  previous  demand  and  notice.  Lockwood 
V.  Bock,  50  Minn.  142. 

Promise  secondary  evidence  of  [a  notice  actually 
Qivcn. 
The  admission  of  liability  may  not  be  available  if 
the  plaintiff  fails  to  produce  the  notice  of  dishonor 
which  it  is  within  his  power  to  do.  Bell  v.  Frankis, 
4  Mann.  &  G.  448, 11 L.  J.  C.  P.  300,  5  .^cott,  N.  R.  460. 

Ifecessity  of  consideration  or  writing. 

The  question  was  raised  at  an  early  period  as  to 
how  far  the  new  promise  required  a  new  consider- 
ation or  needed  to  be  in  writing  under  the  statute 
of  frauds. 

Some  lew  casos  have  held  that  both  were  neces- 
sary, but  the  question  has  been  generally  either 
Ignored  or  decided  the  otiier  way. 

In  Connecticut  it  was  decided  that  a  promise  to 
pay,  made  after  release  and  without  consideration, 
has  no  legal  efficacy.  Huntington  v.  Harvey,  4 
Conn.  124. 

And  that  a  promise  by  an  Indorser-discharged  by 
laches  to  pay  the  note  must,  under  the  statute  of 
frauds,  be  in  writing.  Peabody  v.  Harvey,  4  Conn. 
119, 10  Am.  Dec.  KM. 

Rut  in  Breed  v.  Hillhouse,  7Conn.  523,  it  is  stated 
that  a  promise  to  pay  is  sufficient  e\idence  that  the 
proper  notice  was  given,and  that  if  a  party  entitled 
to  notice  has  knowledge  of  the  want  ot  due  dlli- 
ence  on  the  part  of  the  holder  of  the  note  and 
promi5*e8  to  pay  the  debt,  this  is  a  waiver  of  the 
want  (if  notice. 

In  Kentucky  it  has  lx»en  held  that  a  bond  for  the 
amount  given  after  tbe  discharge  may  be  im- 
peached for  the  want  of  consideration.  Ralston  v, 
Ruliitts,  3  Bibb,  261. 


816 


Kentucky  Court  of  Appeals. 


Nov.. 


Trawl/ridge,  reported  in  2  Met.  (Ky.)  26l,  a 
distinction  is  attempted  to  be  drawn  between 
a  promise  made  after  protest  for  nonaccept- 
ance  and  a  protest  made  for  nonpayment  after 
maturity.  In  the  case  of  Landrum  v.  Trow- 
bridge, Id. ,  there  was  a  protest  for  nonpay- 
ment, as  well  as  nonacceptance,  and  while 
the  distinction  between  the  character  of  the 
two  cases  may  exist,  in  so  far  as  it  aSects  the 
liability  of  the  indorser,  we  think,  and  so 
adjudge,  that  the  subsequent  promise  to  pay 
is  not  binding  on  the  indorsers  unless  sup- 
ported by  a  consideration,  but  that  on  the 
issue  as  to  whether  notice  of  protest  had  been 
given  it  is  competent  to  go  to  the  jury  to 
establish  that  fact,  and  to  this  extent  only 
we  are  disposed  to  go;  but,   as  the  plead- 


ings in  this  case  show  that  due  notice  was 
not  given,  the  promise,  if  proven,  would  not 
avail  the  appellant.  The  obligation  of  the 
indorser  is  known  to  the  holder  of  the  bill. 
His  relation  to  the  bill  requires  the  highest 
degree  of  diligence  on  the  part  of  the  holder 
for  the  protection  of  the  indorser,  and  when 
released  from  liability,  having  occupied  the 
position  of  a  mere  surety,  something  more 
than  a  verbal  promise,  so  easily  established 
when  large  commercial  interests  are  involved, 
should  l)e  established  before  that  which  is 
dead  is  brought  to  life,  and  the  liability  con- 
tinued without  any  consideration  whatever. 
The  judgment  below  must  be  affirmed. 

Rehearing  denied. 


A  promise  by  the  indorsers  io  ignorance  of  the 
fact  that  they  are  not  iiable  is  without  consldera- 
tioo  and  is  not  Moding.  Bank  of  United  States  v. 
Leathers,  10  B.  Moo.  64. 

But  it  was  also  held  that  a  promise  to  pay  the  bill 
by  an  indorser  may  be  an  implied  admission  that 
he  bad  received  due  notice  of  protest,  but  where  it 
is  evident  such  notice  was  not  (riven,  a  promise  by 
the  indorser  to  pay  the  bill  after  be  was  discharged 
and  without  any  consideration  wili  not  sustain  an 
action  against  him.  Lawrence  v.  Ralston  (1818)  3 
Bibb,  102. 

In  the  case  of  a  guarantor  discharged  by  laches 
in  which  there  was  no  express  promise  the  court 
said:  "Had  he  made  an  express  promise,  I  am  in- 
clined to  the  opinion  that  the  result  would  have 
been  the  same,*'— that  is  that  there  would  have  been 
no  binding  obligation.  A  moral  obligation  will 
support  an  express  promise  but  here  there  is  no 
moral  obligation.  It  is  not  like  a  waiver  of  a  for- 
feiture or  laches.  Vanderveer  v.  Wright,  6  Barb. 
647. 

In  New  Jersey  it  was  held  (hat  a  promise  to  pay 
the  bill  after  the  promisor  had  been  discharged  by 
laches  is  not  binding.  Philips  v,  McCurdy,  1  Harr. 
&J.187. 

But  in  Patton  v.  Wilmot,  1  Harr.  &  J.  477,  the 
court  says  that  the  indorser  is  not  liable  where  due 
diligence  has  not  been  used  unless  it  appears  that 
be  subsequently  promised  to  pay  the  amount  of  the 
note  to  the  indorsee. 

And  in  Beck  v.  Thompson,  4  Harr.  &  J.  i>31,  it  was 
held  that  a  promise  with  knowledge  of  laches  will 
waive  it  and  that  rule  was  followed  in  Tate  v.  Sul- 
Uvan,  80  Md.  472,  96  Am.  Dec.  607;  Staylor  v.  Balls, 
24Md.201. 

So  in  New  Hampshire  it  has  been  said  that  a 
promise  to  pay  after  discharge  is  not  binding  un- 
less there  is  a  new  consideration  or  knowledge  of 
the  fact  of  the  discharge  appears.  Merrimack 
County  Bank  v.  Brown,  12  N.  H.  320. 

Then  there  are  some  decisions  which  while  not 
directly  asserting  the  necessity  of  consideration 
may  perhaps  be  regarded  as  looking  in  that  direc- 
tion. 

If  in  consideration  of  money  received  from  the 
maker  the  indorser  promises  to  pay  the  amount  of 
the  bill  he  will  be  liable  whether  the  promise  was 
made  before  or  after  the  bill  became  due  since  it 
is  made  upon  an  adequate  consideration.  Cockrill 
V.  Hobson,  16  Ala.  391. 

Certain  it  is  that  waiver  of  protest  and  notice 
after  the  paper  has  been  dishonored  will  not  suf- 
fice to  bind  ^tbe  indorser,  and  he  will  be  discharged 
unless  a  new  valid  promise  to  pay  is  made  by  him. 
White  V.  Keith,  97  Ala.  668. 

It  will  be  observed  that  even  in  those  states 
which  have  held  a  consideration  necessary  there  is 
divided  opinion,  and  those  which  have  not  repudi- 
ated the  doctrine  after  once  asserting  it  generally 
29  L.  R.  A. 


apply  the  rule  of  presumption  of  notice  from 
the  promise.  The  majority  of  the  cases  have, 
however,  decided  the  other  way. 

The  promise  is  not  void  for  want  of  considera- 
tion or  under  the  statute  of  frauds  for  not  being 
in  writing.  United  States  Bank  v.  Southard.  17  N. 
J.  L.  473, 35  Am.  Dec.  521. 

In  Worden  v.  Mitchell,  7  Wis.  161,  in  which  the 
agreement  to  extend  the  time  for  demand  and  no- 
tice was  made  before  the  note  became  due,  the 
court,  after  stating  that  the  waiver  could  be  made 
before  as  well  as  after  maturity,  says  a  waiver  of 
demand  and  notice  made  by  an  indorser  is  not  a 
new  contract  which  must  be  in  writing  under  the 
statute  of  frauds,  or  which  must  be  supported  by 
a  new  consideration,  but  is  only  a  waiver  of  a  condi- 
tion precedent  to  his  liability. 

In  Brooklyn  Bank  v.  Waring,  2  Sandf.  Ch.  1, 7  L. 
ed.  483,  it  Is  said,  "whether  upon  the  ground  of 
waiver,  or  of  a  moral  obligation  which  forms  a 
consideration,  the  consequence  is  undeniable**  that 
the  new  promise  will  sustain  an  action  on  the  note. 

There  is  no  substantial  consideration  to  support 
such  new  promise  on  the  part  of  an  indorser  to 
pay  a  note  for  which  he  is  neither  legally  nor 
equitably  liable.  The  rule,  however,  is  now  so 
firmly  established  that  it  cannot  be  abrogated,  al- 
though the  contract  it  enforces  is  not  only  without 
consideration,  but  it  is  questionable  whether  it  is 
not  a  parol  agreement  to  pay  the  debt  of  another, 
and  its  enforcement  therefore  in  contravention  of 
the  statute  of  frauds.  Qlassford  v.  Davis,  36  N.  J. 
L.348. 

In  Porter  v.  Hodenpuyi,  9  Mich.  11,  In  which  the 
release  was  claimed  because  of  time  given  to  the 
principal  debtor,  the  court  says  that  in  every  case 
where  with  knowledge  of  the  facts  a  surety  recog- 
nizes his  liability  and  promises  to  pay  the  debt  such 
promise  is  applied  to  the  original  debt  and  requires 
no  new  consideration. 

In  Harrison  v.  Bailey,  99  Mass.  620,  97  Am.  Dec. 
63,  the  couK  says  that  a  subsequent  promise  is  a 
waiver,  and  since  in  that  case  evidence  of  it  was 
admitted  only  to  show  a  waiver  it  was  unnec- 
essary to  consider  what  validity  it  would  have  as  a 
new  promise;  or  whether  it  would  have  been  suf- 
ficient to  sustain  the  action  for  want  of  considera- 
tion or  under  the  statute  of  frauds. 

No  consideration  is  necessary  in  order  to  make  a 
waiver  binding.  Matthews  v.  Allen,  16  Gray,  504, 
77  Am.  Dec.  430;  Morgan  v.  Peet,  32  111.  281;  Lock- 
wood  V.  Bock,  60  Minn.  142;  Woodman  v.  Eastman, 
10  N.  H.  359;  Ross  v.  Hurd.  H  N.  Y.  14, 27  Am.  Rep.  1. 

The  payee  Indorser  does  not  make  a  new  prom- 
ise within  the  statute  of  frauds  when  he  promises 
to  pay  after  laches  on  the  part  of  the  holder  be- 
cause the  debt  is  his  own  as  weU  as  that  of  the 
maker.  Uhler  v.  Farmers  Nat.  Bank  of  Bucks. 
County,  64  Pa.  406.  H.  P.  F. 
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Robert  KERNOHAN.  Plff.  in  Err,, 

V. 

John  MANSS  et  al 

(62  Ohio  St.  — .) 

'*M •  executed  to  elg^ht  persons  a  mort- 
CraKe  to  secure  eifir^t  promissory  notes* 

made  to  thom  respectively.  The  notes  were  de- 
livered to  the  several  mortgragreos,  and  the  mort- 
gaffe  to  McG..  one  of  the  mortirafrees.  It  was 
then  duly  recorded.  After  record,  without  ob- 
jection by  the  others,  McG.  took  possession  of  the 
mortgaffe  and  of  three  of  the  notes  belonginR  to 
other  mortflrasrees.  for  safe  keeping.  Afterward, 
and  before  maturity  of  any  of  the  notes,  McG., 
claiming  to  be  the  owner  of  the  mortgage  and  of 
all  the  notes,  for  a  valuable  consideration,  re- 
ceived of  K.,  assigned  and  delivered  to  him  the 
mortgage  and  forged  copies  of  all  of  the  notes, 
with  forged  indorsements  on  each,  except  that 
on  the  note  purporting  to  be  made  to  him  the  in- 
dorsement was  genuine.  The  assignment  pur- 
ported, also,  to  transfer  the  notes  secured  by  the 
mortgage.  McG.  retained  In  his  own  possession 
the  genuine  notes.  Afterward,  but  before  the 
maturity  of  the  note  made  to  McQ.,  he,  for  a 
valuable  consideration,  indorsed  and  delivered 
the  genuine  note  to  M.,  and  M.,  Informing  them 
that  the  note,  with  others,  was  secured  by  mort- 
gage on  certain  real  estate.  Before  taking  the 
note,  M.  and  M.  had  the  records  examined  and 
found  that  the  statements  of  McG.  respecting  the 
mortgage  security  were  correct.  He  also  stated 
that  he,  with  the  consent  of  the  other  mort- 
gagees, was  holding  the  original  mortgage  for 
himself,  and  as  custodian  for  the  others.  They 
did  not  ask  to  see  the  original  mortgage,  and  did 
not  see  It.  K.  and  M.  and  M.  acted  in  entire  good 
faith,  neither  having  a  suspicion  that  a  fraud 
was  contemplated  by  McG. 
Held:  On  foreclosure  of  the  mortgage,  the  debt 
I  to  M.  and  M.  is  entitled  to  preference  over  that 
of  K. 

(June  11, 1885.) 

ERROR  to  the  Circuit  Court  for  Hamflton 
County  to  review  a  judgment  affirming  a 
judgmeut  of  the  Court  of  Common  Pleas  es- 
tablishing the  priority  of  defendants  in  error 
in  a  mortgage  upon  the  estate  of  Gano  Martin, 
deceased,  in  which  mortgage  the  plaintiff  in 
error  claimed  to  be  enlitlS  to  a  prior  lien. 
Affirmed, 

Statement  by  Spear,  </..* 

The  action  below  was  a  proceeding  in  the 
probate  court  of  Hamilton  county  for  the 
sale  of  lands  of  Gano  Martin,  deceased,  to 
pay  debts,  in  which  the  plaintiff  in  error  and 
the  defendants  in  erorr  were  cross- petition- 
ers, each  claiming  to  ^hold  a  lien  prior  to 

*Headnote  by  the  Cocht. 

Note.— The  general  subject  of  the  priority  of 
notes  falling  due  at  different  times  and  secured  by 
the  same  mortgage  is  treated  in  a  note  to  Horn  v. 
Bennett  (Ind.)  24  L.  R.  A.  800,  also  in  Nashville 
Trust  Co.  v.  Smythe  (Tenn.)  27  L.  R.  A.  668. 

The  present  case  sharply  illustrates  the  relation 
of  negotiable  notes  to  a  mortgage  securing  them, 
on  which  see  also  note  to  Lime  Bock  Nat.  Bank  v. 
Mowry  (N.  H.)  18  L.  R.  A.  2M. 
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that  of  the  other  upon  the  lands  in  ques- 
tion. That  court  found  in  favor  of  John 
and  Louis  Manss,  from  which  Kernohan  ap- 
pealed. On  the  trial  in  the  common  pleas  the 
following  undisputed  facts  appearea,  viz.  : 
On  January  1.  1879,  Gano  Martin,  the 
then  owner  of  the  real  estate  sold  in  this  ac- 
Jtion,  being  in  feeble  health,  and  desiring  to 
make  some  sort  of  settlement  of  his  estate 
before  he  died,  providing  as  well  for  his 
children  and  widow  as  for  certain  creditors 
(amongst  whom  was  one  William  R.  McOill, 
to  whom  he  was  then  indebted  in  the  amount 
of  $7, 602. 72) ,  executed  a  mortgage  deed  cov- 
ering  his  said  real  estate ;  the  consideration 
named  was  $16,  113.69:  the  grantees  were 
said  McGill  and  seven  others.  The  mortgage 
was  conditioned  to  secure  the  payment  of 
eight  promissory  notes,  each  dated  January 
1,  1879,  payable  five  years  after  date,  with  8 
per  cent  interest,  payable  annually,  except 
one  on  which  no  interest  was  payable  until 
after  Gano  Martin's  death. 

The  mortgage  deed  was  then  delivered  to 
McGill,  with  the  consent  of  the  other  mort- 
gagees, he  (McGill)  stating  he  would  put  it 
in  his  safe  for  safe  keeping.  It  was  left  for 
record  January  20,  1879,  with  the  recorder 
of  Hamilton  county,  and  duly  recorded,  and 
thereafter  without  objection  by  the  other 
mortgagees,  remained  in  the  possession  of 
said  McGill  until  delivered  to  said  Kerno- 
han as  hereinafter  stated.  The  note  for  $7,  - 
602.72  was  also  delivered  to  McGill  at  the 
same  time,  and  the  notes  to  order  of  three 
other  mortgagees  were  also  delivered,  unin- 
dorsed, to  McGill,  at  the  same  time,  for  safe 
keeping.  Some  time  afterwards  one  of  the 
mortgagees  (George  Martin)  sold  his  note  to 
William  R.  McGiIl,  and,  so  far  as  appears. 
McGill  never  owned,  or  had  any  interest  iii, 
any  of  the  other  notes.  The  note  for  $7, 602. 72 
remained  in  the  possession  of  McGill  until 
delivered  to  John  and  Louis  Manss  as  here- 
inafter stated. 

On  the  8th  day  of  February.  1879,  being 
prior  to  the  maturity  of  the  notes  secured  by 
said  mortgage,  Robert  Kernohan  made  a  loan 
of  $11,000  to  McGill,  who,  amongst  other 
collateral,  transferred  and  assigned  to  Kerno- 
han the  said  mortgage,  and  what  purported 
to  be  all  the  notes  secured  thereby.  At  the 
time  of  the  transfer  McGill  was  the  owner 
and  holder  of  the  genuine  note  for  $7,602.72 
secured  by  said  mortgage.  This  transfer  was 
made  in  the  following  manner:  before  the 
payment  of  the  $11,000,  McGill  produced 
to  Kernohan,  and  his  attorney,  the  original 
mortgage  deed  from  Gano  Martin,  and  the 
following  assignment  was  indorsed  thereon  : 
"For  value  received  I  hereby  assign  and 
transfer  to  Robert  Kernohan,  his  representa- 
tives and  assigns,  the  within  mortgage  and 
the  notes  secured  thereby. 
"February  8.  1879.  William  R.  McGill." 
The  assignment  was  then  and  there  signed 
bv  William  R.  McGill.  At  the  same  time 
efght  certain  papers  answering  in  form  to 
the  eight  notes  described  in  the  mortgage, 
including  one  for  $7,602.72,  were  produced 
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by  said  McGill  as  the  original  genuine  notes 
secured  by  said  mortgage;  the  said  papers 
were  at  the  time  th^y  were  produced,  in- 
dorsed in  blank  with  the  name  of  the  payees 
thereof,  except  that  for  $7,fK)2.72,  which  was 
indorsed  as  hereafter  stated.  At  the  same 
time  he  signed  the  said  assignment  on  the 
back  of  the  mortgage.  McGill  indorsed  each 
of  said  papers  (including  that  for  $7,602.72 
drawn  to  his  own  order,  which  hitherto  had 
been  unindorsed),  with  his  own  signature, 
and  the  words  "protest  waived,"  as  appears 
thereon ;  and  thereupon  the  said  papers  and 
mortgage  were  delivered  to  Kernohan,  with 
the  other  collateral,  and  said  sum  of  $11,000 
paid.  The  mortgage  so  assigned  and  de- 
livered was  the  genuine  mortgage  deed  exe- 
cuted by  Gano  Martin  and  wife ;  but  the 
papers  purporting  to  be  the  notes  secured 
thereby,  and  so  delivered  and  indorsed  by 
said  >lcGill,  are  each  and  every  one  of  them 
forgeries  (except  the  indorsements  of  Mc- 
Gill thereon),  though  they  were  delivered 
to  Kernohan  by  McGill  as  genuine. 

Kernohan  received  the  mortgage,  and  what 
purported  to  be  the  real  notes,  as  above, 
duly  indorsed  and  delivered  to  him,  in  good 
faith  and  for  value,  supposing  said  notes  to 
be  genuine,  and  they  remained  in  his  posses- 
sion until  after  the  death  of  McGill,  which 
took  place  July  2,  1884.  and  until  this  action 
was  begun.  Kernohan  did  not  know,  or  have 
an^  cause  to  know,  of  such  forgery,  and  that 
said  notes  were  not  genuine,  until  after  the 
death  of  McGill. 

Interest  on  said  loan  of  $11,000  was  paid 
by  McGill  up  to  his  death.  The  amounts 
realized  from  the  other  collateral,  together 
with  any  amount  that  has  been,  or  may  be 
ordered,  paid  to  him  in  this  case,  will  not 
discharge  said  debt  of  $11,000.  The  estate 
of  said  Gano  Martin  is  insolvent.  The  as- 
signment on  the  mortgage  was  not  left  for 
record  or  entered  until  April  25,  1884. 

On  or  about  April  1.  1879,  being  after  the 
transaction  witfi  Kernohan,  but  prior  to  the 
maturity  of  said  note  for  $7,602.72,  the  de- 
fendants John  and  Louis  Manss  loaned  Will- 
iam H.  McGill  the  sum  of  $4,000,  taking  his 
note  dated  May  8,  1879,  for  same,  McGill  at 
that  time  transferring  to  them  by  indorsement 
and  delivery,  as  collateral  for  said  loan,  the 
original  genuine  note  for  $7,602.72,  made 
by  Gano  Martin,  which,  notwithstanding  his 
transaction  with  Kernohan,  he  had  retained 
possession  of.  John  and  Louis  Manss  did 
not  learn  until  a  week  or  ten  days  after  Mc- 
Gill's  death  of  any  other  note  purporting  to 
be  of  the  amount  of  the  note  so  indorsed 
and  delivered  as  collateral.  At  the  time  of 
the  transaction  between  McGill  and  the  Manss 
brothers,  McGill  stated  that  the  note  was  se- 
cured by  a  mortgage ;  that  it  was  given  to 
secure  other  notes,  to  other  payees,  and  that 
he,  by  and  with  the  consent  of  all  the  other 
mortgagees,  was  holding  the  mortgage,  for 
himseli  and  as  custodian  for  the  other  holders 
of  notes  secured  by  the  mortgage,  and  also 
told  them  that  he  thought  the  mortgage  notes 
safe.  Before  loaning  the  money  they  had 
an  examination  made  of  the  records  which 
showed  that  the  mortgage  was  as  represented, 
and  that  there  was  no  other  mortgage  against 
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the  property  ;  they  did  not  ask  McGill  to  let 
them  see  the  mortgage  deed,  nor  did  they  at 
any  time  see  it,  but  relied  upon  McGill 's 
statement  that  he  had  it. 

They,  before  and  after  the  maturity  of  the 
note,  made  other  advances  to  McGill  to  the 
extent  of  $11.8(X)  additional  to  said  sum  of 
$4,000,  and  also  received  other  collateral,  it 
being  agreed  with  McGill  at  the  time  said 
other  advances  were  made,  that  the  note  for 
$7,602.72,  together  with  the  other  collateral, 
should  stand  as  security  for  all  the  advances. 
Some  of  the  other  collateral  were  known  by 
Manss  Bros,  to  be  mortgage  notes;  but  in. 
no  instance  did  they  require  the  production 
of  the  mortgage  deed  securing  the  same,  again, 
relying  upon  McGill's  statements  to  them. 
They  have  not  been  able  to  realize  upon  any 
of  the  said  other  collateral,  as  in  each  case 
the  mortgaire  notes,  and  other  instruments, 
are  claimed" to  be  forgeries. 

There  is  no  question  as  to  the  good  faith 
of  either  Kernohan  or  the  brothers  Manss. 

Upon  these  facts  the  court  held  that  John 
and  Louis  Manss  were  the  owners  and  holders 
of  the  genuine  note  for  $7,602.  72,  given  by 
Martin  to  McGill,  that  it  was  secured  by  the 
mortgage,  and  was  the  first  lien,  and  decreed 
accordingly.  On  error  the  circuit  court  af- 
firmed this  judgment,  and  Kernohan  now  asks 
that  those  judgments  be  reversed. 

Messrs.  Drausin  Wulsin  and  Frank  O. 
Suire,  for  plaintiff  in  error: 

A  mortgage  does  not  secure  the  note,  or 
other  evidence  of  indebtedness  named  in  it,  as 
such,  but  secures  the  debt  or  promise  to  repay, 
of  which  the  mortgage  equally  with  the  note 
is  in  evidence. 

Fisher  v.  Mossman,  11  Ohio  St.  42:  Nichols 
V.  Briggs,  18  8.  C.  484;  JS'esbit  v.  WorU,  87 
Ohio  St.  878;  Knhns  v.  AlcGeah,  38  Ohio  St. 
468:  Chateau  v.  ^Thompson,  8  Ohio  St.  427; 
Patterson  v.  Johmon,  7  Ohio,  pt.  1.  p.  227; 
Baily  V.  ^mith,  14  Ohio  St.  410,  84  Am.  Dec. 
385;  Ridiardson  v.  Wright,  58  Vt.  867;  Kim- 
herly's  App.  (Pa.)  5  Cent.  Rep.  460;  Trader's 
Nat.  Bank  of  Charlotte  v.  Latorence  Mfg.  Co. 
96  N.  C.  298;  Hoffman  v.  Wilhelm,  68  Iowa, 
510:  Raquet  v.  Roll,  7  Ohio,  pt.  2,  p.  70;  Wil- 
liams V.  Englehrecht,  37  Ohio  St.  388:  Smith  v. 
Smith,  27  S.  C.  166;  Plykr  v.  KUiott,  19  S.  C. 
257:  McLavrin  v.  Wilson,  16  S.  C.  405;  GhUds 
V.  Childs,  10  Ohio  St.  339,  75  Am.  Dec.  512; 
Stewart  V.  Anderson,  10  Ala.  504;  Stedman  v. 
Gassrtt,  18  Vt.  346. 

Kernohan,  by  the  transaction  of  February 
8,  1879,  became  the  owner  of  the  note,  the 
mortgage  debt  and  the  mortgage  security. 

Kernohan  v.  Durham,  12  L.  R.  A.  41,  48 
Ohio  St.  1;  Dan.  Neg.  Inst.  §§  748,  748a; 
Jones.  Mortg.  §§  805,  834. 

Kernohan,  had  he  discovered  the  fraud, 
could  have  filed  a  bill  in  equity  to  enforce  the 
transfer  by  indorsement. 

1  Chitly,  Bills,  10th  ed.  167;  Smith  v.  Pick- 
ering, Peake,  N.  P.  50;  Arden  v.  Watkins,  3 
East,  317;  Ex  parte  Greening,  13  Ves.  Jr.  206; 
Ex  parte  Mowbray,  1  Jac.  &  W.  428;  Ex  parte 
Hall,  1  Rose,  Bankr.  Cas,  14,  note  a. 

And  such  indorsement,  when  made,  would 
have  related  back  to  and  taken  effect  as  of  the^ 
time  when  the  actual  transfer  took  place. 
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Smith  V.  Pickering,  Peake,  N.  P.  50;  Anony- 1 
fiwus,  1  Campb.  492. 

Not  only  by  subsequent  indorsement  does 
the  indorsee  take  as  of  the  time  when  the  orig- 
inal transfer  took  place,  but  be  takes  free  from 
equities  attaching  either  prior  or  subsequent 
to  such  transfer. 

Walking  v.  MauU,  2  Jac.  &  W.  287;  Bag- 
garly  v.  Gaither,  55  N.  C.  80;  Bvlkley  v. 
Cliapman,  9  Conn.  5;  Philips  v.  Bank  of 
Lewistown,  18  Pa.  408;  Selfridge  v.  North- 
hampton Bonk,  8  Watts  &  S.  3-20;  Burram  v. 
Keays,  37  Mich.  431. 

The  written  assignment  of  February  8, 1879, 
transferred  lo  Kernohan  the  legal  title  to  the 
land  described  in  the  mortgage. 

Raqtiet  v.  Boil,  7  Ohio,  pt.  2,  p.  78;  Rands 
V.  Kendall,  15  Ohio,  671;  Ueightcay  v.  Pendle- 
ton, 15  Ohio,  736;  Frieehe  y.  Kramer,  16  Ohio, 
124;  Nolan  v.  Urmston,  18  Ohio.  277;  ChUds 
V.  Cliilds,  10  Ohio  St.  344,  75  Am.  Dec.  512; 
Allen  V.  Ei^rly,  24  Ohio  St.  97;  Ely  v.  Mc- 
Guire,  2  Ohio,  228;  Williams  v.  Englebreeht, 
37  Ohio  St.  886;  MeGuffey  v.  Vinley,  20  Ohio 
St.  474;  Grant  v.  Ludlow,  8  Ohio  St.  1. 

Kernohan  paid  value,  had  no  notice,  is  not 
estopped,  was  honest,  and  was  guilty  of  no 

Holiiger  v.  Bates,  43  Ohio  St.  437;  Walker 
▼.  Dement,  42  111.  281. 

It  cannot  be  claimed  Manss  Bros,  have  any 
interest  at  all  in  the  mortgage  debt,  as  dis- 
tinguished from  the  note. 

Darieit  v.  Austen,  1  Ves.  Jr.  247;  Kernohan 
V.  Durham,  12  L.  R  A.  41,  48  Ohio  St.  1. 

Nor  ran  it  be  claimed  Manss  Bros,  got  any 
legal  title  to  the  mortgage  sectirity,  or.  what  is 
the  same  thing,  the  land  covered  by  the  mort- 
gage. 

l^cartz  V.  I.eist,  18  Ohio  St.  419. 

A  mortgage  does  not,  by  reason  of  its  secur- 
ing a  negotiable  note,  partake  of  the  qualities 
of  said  note,  and  become  negotiable. 

Ranney  v.  Hardy,  43  Ohio  St.  157;  O^rn 
V.  McClelland,  Id.  284;  Heller  v.  Meiss,  1  Cin. 
Sup.  Ct.  Rep.  477,  2  Cin.  Sup.  Ct.  Rep.  287; 
Timberman  v.  Hawley,  2  Ohio  C.  Ct.  Rep.  27: 
Johnson  v.  Carpenter,  7  Minn.  176;  Uostelter 
V.  Alexander,  22  Minn.  559;  Scott  v.  Austin, 
86  Minn.  460;  OUer  v.  MickUy,  85  Minn.  245; 
Schmidt  v.  f  r^.v,  8  Rob.  (La.)  435;  Bovligny 
V.  Ffrrtier,  nij9^.  Ann  121;  Morris  v.  White, 
28  La.  Ann.  855;  Bntler  v.  Sloeomb,  33  La. 
Ann.  170,  39  Am.  Rep.  265;  Grassltf  v.  Rein- 
back,  4  Uh  App.  341;  Walker  v.  Dement,  42 
111.  272;  KUeman  v.  Fru^ie,  63  111.  482;  White 
V.  Sutherland,  64  III.  181:  Haskell  v.  Brown,  65 
111.  29;  Bryant  v.  Vix,  83  111.  11;  Towner  v. 
McClellaud,  110  111.  542;  ScMtv,  Magloughlin, 
133  III.  33:  Shippen  v.  Whittier,  117  III.  282; 
Tabor  V.  Foy,  56  Iowa,  539;  First  Nat,  Bank 
of  Nevada  v.  Bryan,  62  Iowa,  42. 

The  assignee,  though  witliout  notice  of  the 
defect,  takes  subjtct  to  all  equities  existing 
against  the  af^signor. 

Pom.  Eq  #ur.  ^  703. 

Such  defenses  can  be  set  up  in  Ohio. 

Osborn  v.  McClelland,  43  Ohio  St.  284;  Re 
European  Bank,  L.  R.  5  Ch.  859. 

As  between  Kernohan  and  Manss  Bros., 
whose  title  or  right  to  the  mortgage  security  is 
the  stronger,  admitting  Kernohan  got  nothing 
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but  an  equity  in  the  mortgage  security,  whose 
equity  is  superior? 

Kernohan's  equity  arose  by  reason  of  his 
being  the  owner  of  the  real  consideration  for 
the  mortgage. 

Manss  Bros.'  equity,  if  any,  arose  simply 
and  solely  from  their  ownership  of  one  of  the 
evidences  of  the  debt. 

Kernohan's  rights  are  prior  in  point  of  time. 
Kernohan  was  not  negligent;  Manss  Bros., 
were,  Kernohan  is  not  estopped;  Manss  Bros, 
should  t>e.  Kernohan  had  no  notice;  Manss 
Bros,  were  so  put  on  their  guard  that  they 
could  have  known  of  Kernohan's  rights,  had 
they  inquired. 

McGill  after  the  transfer  had  no  longer  any 
interest  in  the  note  or  mortgage,  and  was  at 
most  only  a  trustee  for  Kernonan. 

Kernohan  v.  Durham,  12  L.  R.  A.  41,  48 
Ohio  St.  1. 

By  not  getting  the  mortgage,  Manss  Bros, 
left  It  in  McGill's  power  to  enter  a  cancellation 
of  it  of  record,  that  would  undoubtedly  bind 
them,  as  against  subsequent  purchasers  of  the 
land. 

Swarit  v.  Leist,  13  Ohio  St.  419;  Anderson 
V.  Sharp,  44  Ohio  St.  260;  Walker  v.  Dement, 
42  111.  272. 

Relying  upon  McGill's  promises  they  must 
take  the  consequences. 

Kellogg  v.  ^mith,  26  N.  Y.  18. 

If  Gano  Martin  could  have  pleaded  Kerno- 
han's equity,  we  see  no  reason  why  Kernohan 
himself  could  not  come  in  and  set  it  up. 

Oi^Hfrn  V.  McClelland,  43  Ohio  St.  284;  Ker- 
nohan V.  Durham,  12  L.  R.  A.  41.  48  Ohio 
St.  1. 

Manss  Bros,  are  not  bona  fide  holders  with- 
out notice)  of  the  note  itself. 

Strong  v.  Jackson,  123  Mass.  60,  25  Am. 
Rep.  19;  Tai/lor  v.  Page,  6  Allen,  86:  Crane 
V.  March,  4  Pick.  131,  16  Am.  Dec.  329;  Abele 
V.  McGuigan,  78  Mich.  415. 

Messrs.  William  E.  Jones  and  J.  J. 
Glidden  for  defendants  in  error,  John  Manss 
et  al. 

Messrs.  T«  A.  OrifflthB  and  O.  P.  Orif- 
flths  for  Rachel  Martin,  admrx.,  etc. 

Spear,  t7.,  delivered  the  opinion  of  the 
court : 

The  question  presented  by  the  record  is 
whether,  both  parties  acting  in  good  faith, 
one  who  obtains  title  to  a  mortgage  given  to 
secure  several  notes  to  several  persons,  by 
assignment  for  value  by  one  of  the  mortga- 
gees, with  delivery  of  the  same  and  a  forged 
copy  of  one  of  several  notes  secured  thereov, 
indorsed  by  the  payee  who  was  then  the 
owner  of  the  genuine  note,  obtains  a  lien 
for  money  thus  advanced  on  the  faith  of  the 
security,  in  preference  to  the  bona  fide  in- 
dorsee for  value  of  the  genuine  note  obtained 
afterwards,  both  transactions  occurring  be- 
fore the  maturity  of  the  note? 

It  seems  to  us  that  the  question  will  be 
solved  by  the  application  of  simple  and  well- 
established  principles.  The  concession  that 
each  party  acted  in  entire  good  faith  removea 
any  necessity  for  considering  equities,  and 
leaves  the  case  to  be  determined  on  purely 
legal  grounds. 
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The  following  propositions  we  consider 
are  settled  in  Ohio; 

1.  Where  a  promissory  note  is  secured  by 
mortgage,  the  note,  not  the  mortgage,  rep- 
resents the  debt.  The  mortgage  is,  therefore, 
a  mere  incident,  and  an  assignment  of  such 
incident  will  not.  in  law,  carrv  with  it  a 
transfer  of  the  debt ;  on  the  other  Land  a  trans- 
fer of  the  note  by  the  owner  so  as  to  vest  legal 
title  in  the  indorsee  will  carry  with  it  equi- 
table ownership  of  the  mortgage.  And  so,  if 
the  debt  be  evidenced  by  several  promissory 
notes  the  legal  transfer  of  a  portion  of  the 
notes  carries  with  It  such  proportional  inter- 
est in  the  security  as  the  notes  transferred  bear 
to  the  whole.  Earkrader  v.  Uiby,  4  Ohio 
St.  602;  Swartz  v.  Leist,  13  Ohio  St.  419; 
Fithian  v.  Oorwin,  17  Ohio  St.  118;  Allen 
V.  PHrst  JS'at.  Bank  of  Xenia,  23  Ohio  St. 
^7 :  Holmes  v.  Gardnei\  50  Ohio  St.  167,  20 
L.  R.   A.  329. 

2.  Being  but  an  incident  of  the  debt,  the 
mortgage  remains,  until  foreclosure  or  pos- 
session taken,  in  the  nature  of  a  chose  in 
action.  Where  given  to  secure  notes  it  has 
no  determinate  value  apart  from  the  notes, 
and,  as  distinct  from  them,  is  not  a  fit  sub- 
ject of  assignment.  And  where  the  notes 
are  le^Uy  transferred,  the  mortgagee,  and 
all  claiming  under  him,  will  hold  the  mort- 
gaged property  in  trust  for  the  holder  of  the 
notes.  Jordon  v.  Clumey,  74  Me.  859 ;  Jones, 
Mortg.  818;  Pom.  Eq.  Jur.  §  1210. 

3.  All  notes  payable  to  any  person  or  order 
are  negotiable  by  indorsement  thereon  so  as 
absolutely  to  transfer  and  vest  the  property 
thereof  in  each  and  every  indorsee  or  holder 
successively.  Such  indorsee,  or  holder,  may, 
in  his  own  name,  institute  and  maintain  an 
action  thereon  against  Xhe  maimer.  Rev.  Stat. 
§§  8171,  3172. 

4.  A  holder  of  negotiable  paper  who  takes 
it  before  maturity  for  a  valuable  considera- 
tion in  the  usual  course  of  trade,  without 
knowledge  of  facts  which  impeach  its  valid- 
ity, holds  it  by  a  good  title.  To  defeat  a 
recovery  it  is  not  sufficient  to  show  that  he 
took  it  under  circumstances  which  ought  to 
excite  suspicion  in  the  mind  of  a  prudent 
man.  To  have  that  effect,  it  must  be  shown 
that  he  took  the  paper  under  circumstances 
showing  bad  faith  or  want  of  honesty  on  his 
part.  Nor  does  the  note  lose  its  commercial 
character  when  secured  by  mortgage.  John- 
son V.  Way,  27  Ohio  St.  374;  KitcJien  v. 
[^ouderiback,  48  Ohio  St.  177. 

Applying  these  rules  to  the  facts,  the 
39  L.  R.  A. 


following     conclusions     seem     to     result, 
viz,  : 

Kernohan,  by  the  assignment  of  the  mort- 
gage, took  the  legal  title  to  it  so  far  as  the 
same  was  owned  by  McOill,  and  an  equitable 
right  in  the  $7, 602. 72  note.  He  did  not  take, 
nor  did  McOill  intend  to  transfer  to  him, 
any  legal  title  to  the  note,  for  McGill  kept, 
and  intended  to  keep,  that  in  his  own  posses- 
sion, unindorsed,  and  subject  to  his  contin- 
ued control.  Such  rights  as  Rernohan  took 
he  might  assert  as  against  McGill,  but  John 
and  Liouis  Manss  alone  can  recover  on  the 
note.  They,  by  their  purchase  and  the  in- 
dorsement to  them  bv  McGill,  took  a  full 
title  to  it  as  against  the  world,  together  with 
the  equitable  title  to  the  mortgage  in  whoseso- 
ever hands  it  might  be.  The  one  has  the 
legal  title  to  the  incident,  with  an  equitable 
right  in  the  debt ;  the  other  the  legal  title 
to  the  debt,  together  with  an  equitable  title 
to  the  incident.  As  both  cannot  have  preced- 
ence the  weaker  must  give  way  to  the  stronger. 
The  legal  title  to  the  incident  must  be  sub- 
ordinated to  that  which  is  superior,  viz.  : 
the  legal  title  to  the  debt,  although  the  holder 
of  the  incident  acquired  his  right  first.  John 
and  Louis  Manss  were,  therefore,  entitled  to 
the  proceeds  of  the  mortgaged  lands. 

The  case  of  Kernohan  v.  Durham,  48  Ohio 
St.  1,  12  L.  R.  A.  41,  is  relied  upon  by 
plaintiff  in  error.  We  think  it  does  not  sup- 
port his  contention.  In  that  case  Codding- 
ton  took  by  indorsement  the  genuine  note 
after  due.  Kernohan  took  an  assignment  of 
the  mortgage,  which  assignment  also  pur- 
ported to  transfer  the  note.  This  was  not 
only  before  the  transfer  of  the  note  to  Cod- 
dington,  but  before  the  note  was  due.  The 
holding  is  that,  as  between  Kernohan  and 
McGill  (the  payee),  the  former  took  an  equi- 
table title  to  the  genuine  note,  and  hence,  as 
Coddineton's  title  was  acquired  after  the 
note  had  been  dishonored,  he  could  take  no 
better  right  than  his  indorser  had.  The  note 
being  past  due  he  was  put  upon  inquiry,  and 
was  chargeable  with  whatever  knowledge 
due  inquiry  would  have  elicited.  The  vital 
difference  between  the  position  of  the  holder 
of  the  note  in  that  case  and  in  this  is,  that, 
while  Coddington  took  his  title  after  due 
and  hence  was  charged  with  all  infirmities, 
John  and  Louis  Manss  being  indorsees  and 
purchasers  for  value  in  the  ordinary  course 
of  trade,  before  due,  took  good  title  as  against 
the  world. 

Judgment  affirmed. 
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'  The  boss  or  foreman  of  a  ^an^^  of  men 
unloading  and  leveling^  dirt  on  a  rail- 
road* who  Is  under  the  immediate  control  of 
a  railroad  official  who  is  often  present,  some- 
times dally,  directing  the  work,  is^a  fellow  ser- 
vant of  a  member  of  the  gang  who  is  injured  by 
the  foreman's  failure  to  urive  notice  that  the  train 
is  about  to  move,  whether  he  had  authority  to 
hire  and  disoharfre  the  men  under  him  or  not. 

(December  22, 1894.) 

ERROR  to  the  Circuit  Court  tor  St.  Clair 
County  to  review  a  juderoent  in  favor  of 
plaintiff  in  an  action  brought  to  recover  dam- 
ages for  personal  injuries  caused  by  the  neg- 
lifirence  of  defendant's  servants  for  which  it 
was  alleged  to  be  responsible.     Ret^rsed, 

The  facts  are  stated  in  the  opinions. 

Mensrs.  Hanchett,  Stark  &  Hanchett, 
for  plaintiff  in  error: 

The  plaintiff  should  have  exercised  care  to 
avoid  getting  upon  the  cars,  or  attempting  to 
get  upon  the  cars,  while  they  were  being 
moved,  or  while  they  were  likely  to  be  moved, 
so  as  to  endanger  his  safety  in  getting  upon 
them.  *  ^      ' 

Counna  v.  Lake  Shore  dt  M.  8.  R.  Co.  96 
Mich.  886;  Blair  v.  Grand  Rapids  &L  R.  Co,  60 
Mich.  125;  MeCaslin  v.  Tjake  Shore  <fe  M.  S.R. 
Co.  93  Mich.  558;  French  v.  Detroit,  0.  U,  & 
M.  R.  Co,  89  Mich.  537;  WerbowUky  v.  Fort 
Wayne  dt  E.  R,  Co.  86  Mich.  236;  Lake  Share 
<t-  M.  8.  R.  Co.  V.  Bangs,  47  Mich.  470. 

It  was  the  plaintiff's  duty  to  exercise  care  in 
informing  himself  of  the  circumstances,  and 
in  doing  that  he  was  bound  to  exercise  the 
care  of  a  reasonable,  prudent,  and  cautious 
man,  and  if  he  neglected  to  inform  himself 
and  to  take  into  account  the  circumstances  as 
they  were,  so  that  by  such  omission  he  was 
negligent  or  careless,  that  fact  itself  would 
be  contributory  negligence. 

TAke  Shore  &  M.  S.  R.  Co.  v.  Bangs,  supra; 
Lake  Shore  db  M.  S.  R.  Co.  v.  miier,  25  Mich. 
274;  Hasftenyer  v.  Michigan  Cent.  R.  Co.  48 
Mich.  205,  43  Am.  Rep.  470;  Detroit  &  M.  R. 
Co.  v.  Van  Sieinburg,  17  Mich.  99. 

In  the  position  occupied  by  Mehalski  he  is  a 
fellow  servant  in  re8p)ect  to  all  acts  done  by 
him  which  do  not  come  within  the  class  of 
acts  which  the  law  imposes  upon  the  railroad 
company  itaelf  to  do  as  the  principa 


Note.— The  above  case  adds  another  important 
discussion  to  the  vexed  fellow-servant;  question. 
It  is  not  deemed  necessary  to  collate  here^the  ref- 
erences to  the  very  numerous  other  cases  in  this 
series  on  the  subject.  But  attention  is  called  to 
the  notes  to  Dixon  v.  Chicago  &  A.  R.  Co.  (Mo.)  18 
L.  R.  A.  792;  Relyea  v.  Kansas  aty.  Ft.  S.  &  G.  R. 
Co.  (Mo.)  18  L.  R.  A.  817:  Russ  v.  Wabash  Western  R. 
Co.  (Mo.)  18  L.  R.  A.  8S3;  and  Scbroeder  v.  Chicaffo 
&  A.  R.  Co.  (Mo.)  18  L.  R.  A.  827. 


He  is  a  fellow  servant  unless  the  act  done  by 
him,  which  caused  the  plaintiff's  injury,  was 
an  act  which  properly  belonged  to  the  master 
to  do,  and  for  which  the  law  makes  the  mas- 
ter personally  responsible. 

The  fact  that  he  was  foreman  of  a  crew  of 
men  does  not  change  the  rule. 

McKinney,  Fellow  Servants,  p,  5354;  Wood, 
Mast.  &  8.  §  438;  7  Am.  &  Eng.  Encyclop. 
Law,  p.  884;  24  Am.  L.  Rev.  157;  Criterion 
of  Fellow-Service,  by  Gkorge  W.  Easley  (N. 
C.)  25  Am.  &  Eng.  R.  R.  Cas.  513,  520-^22; 
Flike  V.  Boston  d  A.  R.  Co.  53  N.  Y.  550,  18 
Am.  Rep.  545;  Rose  v.  Boston  4b  A,  R.  Co,  58 
N.  y.  217;  Booth  v.  Boston  A  A.  R.  Co.  73  N. 
Y.  38.  29  Am.  Rep.  97;  Fuller  v.  Jewett,  80  N. 
Y.  46,  36  Am.  Rep.  515;  Crispin  v.  Babbitt,  81 
N.  Y.  516.  37  Am.  flep.  521;  Slater  v.  JeweU, 
85  N.  Y.  61,  39  Am.  Rep.  627;  Brick  v.  Roch^ 
eater,  N.  Y.  A  P.  R,  Go,  98  N.  Y.  211;  Lough- 
lin  V.  State,  105  N.  Y.  159;  Hussey  v.  Coger, 
3  L.  R.  A,  559,  112  N.  Y.  614;  LindmU  v. 
Woods,  4  L.  R.  A.  793,  41  Minn.  212;  Dwyer  v. 
American  Exp.  Co,  82  Wis.  307;  Heine  v.  Chica- 
go &  N.  W.  R.  Co.  58  Wis.  525;  Indiana  Car  Co. 
y.  Parker,  100  Ind.  181:  Capper  v.  Louiwille, 
E.  dt  St,  L,  R.  Co.  103  Ind.  305;  EU  v.  North- 
ern Pac.  R,  Co,  12  L.  R.  A.  97, 1  N.  Dak.836; 
Lewis  V.  Seifert,  116  Pa.  628;  Ilolden  v.  Fitch- 
burq  R.  Co.\2^  Mass.  278,  37  Am.  Rep.  348; 
O^Oonnor  v.  Roberts,  120  Mass.  237;  Zeigler  v. 
Day,  123  Mass.  152;  Blake  v.  Maine  Gent,  R. 
Co.  70  Me.  60,  35  Am.  Rep.  297;  Conley  v. 
P&rtland,  78  Me.217;  Doughty  v  Penobscot  Log 
Driving  Co.  76  Me.  143;  Cassidy  v.  Maine  Cent. 
R.  Co.  76  Me.  488;  Michigan  Cent.  R.  Co.  v. 
Leahey,  10  Mich.  199;  Michigan  Cent.  R.  Co. 
y.  Dolan,  32  Mich.  511;  Michigan  Gent.  R.  Co. 
v.  Avstin,  40  Mich.  247;  Quinci/  Min.  Co,  v. 
Kitts,  42  Mich.  34;  Oardner  v.  Michigan  Cent. 
R.  Co  58  Mich.  584;  Hoar  v.  Merritt,  62 
Mich.  386;  Peterson  v.  Chicago  dt  K  W.  R. 
Co.  67  Mich.  102;  Van  Dusen  v.  Le  TeteUier, 
78  Mich.  504;  Hunn  v.  Michigan  Cent.  R.  Co. 
7  L.  R.  A.  500,  78  Mich.  515;  Adams  v.  Iron 
Cliffs  Co.  78  Mich.  288;  Harrison  y.Detroit,  L. 
dt  N.  R.  Co.  7  L.  R.  A.  623,  79  Mich.  415; 
Fox  v.  SpHng  Ijike  Iron  Go.  89  Mich.  387; 
Morton  v.  Detroit,  B.  C  dt  A,  R.  Go,  81  Mich. 
423;  Roux  v.  Blodgett  dt  Davis  Lumber  Co.  13 
L.  R.  A.  728,  85  Mich.  519;  Irvine  v.  mnt  dt 
P.  M.  R.  Co.  89  Mich.  416:  Dewey  v.  Detroit, 
O.  H.  dt  M.  R.  Co.  16  L.  R.  A.  342,  97  Mich. 
343. 

A  true  test  is,  whether  the  person  whose 
status  is  in  question  is  charged  with  the  per- 
formance of  a  duty  which  properly  belongs 
to  the  master. 

McKinney,  Fellow  Servants,  p.  54;  Van 
Dunen  v.  Utellier,!^  Mich.  492;  Morion  v.  De- 
troit, B,  C.  &  A.  R.  Co.,  Roux  v.  Blodgett  dt 
Davie  Lumber  Co.,  Irvine  v.  Flint  dt  P.  M. 
R.  Co,  and  Deu>ey  v.  Detroit,  Q.  H.  dt  M.  R.  Co. 
supra. 

The  fact  that  an  employ^  represents  the 
master  as  to  certain  acts,  does  not  render  the 
master  liable  for  his  negligence  as  to  other 
acts  wherein  he  does  not  stand  in  the  master's 
place,  but  does  stand  and  act  in  the  place  of 
a  fellow  servant. 


29  L.  R.  A. 
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McKinDey,  Fellow  Servants,  p.  109;  Cris- 
pin Y.  Babbitt,  81  N.  Y.  520,  87  Am.  Rep. 
521;  LouglUin  v.  State,  105  N.  Y.  159;  ffussey 
V.  Coger,  3  L.  R.  A.  559,  112  N.  Y.  614;  Ell 
V.  A'orthern  Pae.  R.  Co.  12  L.  R.  A.  97,  1  N. 
Dak.  336;  Van  Dusen  v.  IjCieUier,  and  Fox 
V.  Spring  Ijike  Iron  Co.  supra;  Lindcall  v. 
Woods,  4  L.  R.  A.  793,  41  Minn.  212. 

The  act  done  by  Mehalski,  of  which  coni- 
plaintis  made,  viz.,  causing  the  train  to  be 
moved  without  givintr  a  proper  signal,  does  not 
come  within  the  class  of  acts  for  whose  proper 
performance  the  master  is  responsible. 

Harrison  v.  Detroit,  L.  &  N,  R.  Co.  7  L.  R. 
A.  628,  79  Mich.  409;  Oreenwald  v.  MarquetU, 
U.  d  O.  R.  Co.  49  Mich.  197;  Adams  v.  Iron 
Cliffs  Co.  78  Mich.  271;  Michigan  Cent.  R.  Co. 
V.  Leakey,  10  Mich.  193;  Michigan  Cent.  R.  Co, 
v.  Dolan,  32  Mich.  510;  Slater  v.  Jeicett,  85  N. 
Y.  61,  39  Am.  Rep.  627;  IIHne  v.  Chicago  &  N. 
W.  R.  Co.  58  Wis.  625;  Toner  v.  Chicago,  M,  dt 
St.  P,  R.  Co.  69  Wis.  188. 

The  decisions  of  this  court  do  not  recognize 
an  employe  as  vice-principal  or  alter  ego  of  the 
principal  in  any  case  where  he  is  a  simple 
foreman  of  a  gang  of  workmen  acting  under 
the  direction  and  control  of  an  agent  of  the 
principal,  as  was  the  case  with  Mehalski. 

Harrison  v.  Hetroti,  L.  <fe  N.  R.  Co.  and 
Hunn  V.  Michigan  Cent.  R,  Co.  supra;  Ryan  v. 
Bagaley,  50  Mich.  179,  45  Am.  Rep.  35;  Peterson 
V.  Chicago  &  X.  W.  R.  Co.  67  Mich.  102;  Adams 
V.  Iroii  Cliffs  Co.  78  Mich.  271.  See  also  Ma- 
lone  V.  Hathaway,  64  N.  Y.  5.  21  Am.  Rep.  573; 
ConUy  V.  Portland,  78  Me.  217:  Zeigler  v.  Day, 
123  Mass.  152;  O'Connor  v.  Roberts,  120  Mass. 
227:  Albro  v.  Agaicam  Canal  Co,  6  Cush.'  75; 
Chicago,  M.  ifc  St.  P.  R.  Co.  v.  Ross,  112  U.  S. 
377,  28  L.  ed.  787;  Baltimore  <&  O.  R.  Co.  v. 
Baugh,  149  U.  S.  368,  37  L.  ed.  772. 

Messrs.  Northup  &  O'Donnell  and 
James  A.  Muir,  lor  defendant  in  error: 

Defendant  owed  plaintiff  the  duty  to  warn 
him  of  the  danger  to  which  he  was  about  to 
be  subject. 

Henry  v.  Lake  Shore  &  M.  S.  R.  Co.  49  Mich. 
499;  Beattchamp  v.  Saginaw  Min.  Co.  50  Mich. 
170,  45  Am.  Rep.  30;  Town  v.  Michigan  Cent. 
R.  Co.  84  Mich.  214;  Parkhurat  v.  Johnson,  50 
Mich.  70,  45  Am.  Rep.  28:  Engel  v.  Smith,  82 
Mich.  1;  Sadowski  v.  Micfiigan  Car  Co.  84 
Mich.  100;  James  v.  Emmet  Min.  Co.  55  Mich. 
346;  Lukev.   Wheat  Min.  Co.  71  Mich.  364. 

It  was  held  negligent  to  throw  bales  of  hay 
upon  the  sidewalk  from  the  loft  of  a  barn  facing 
the  street,  without  first  looking  upon  the  side- 
walk and  gi\'ing  sufficient  warning  to  persons 
approaching. 

Dehringv.  Comstock,  78  Mich.  156;  Chicago  dt 
N.  E.  R.  Co.  V.  Miller,  46  Mich.  532;  Malmsten 
V.  Marquette,  H.  &  0.  R.  Co.  49  Mich.  94; 
Barnes  v.  Brown,  95  Mich.  576. 

In  Harrison  v.  Detroit,  L.  &  N.  R.  Co.,  7  L. 
R.  A.  623,  79  Mich.  409.  it  was  maintained  by 
the  court  that  if  the  master  directs  the  servant 
to  do  some  act  which  is  dangerous,  but  which 
could  be  made  safe  by  some  special  care  on  the 
master's  part,  the  servant  has  the  right  to 
assume  that  such  special  care  will  be  taken 
In  all  cases  where  the  injury  can  readily  be 
guarded  against  the  employer  is  in  duty  bound 
to  protect  the  employe  at  its  peril. 
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Palmer  v.  Michigan  Cent.  R,  Co,  87  Mich. 
281. 

The  failure  to  warn  plaintiff  of  this  intention 
to  move  the  train  was  the  proximate  cause  of 
the  plaintiff's  injury. 

Selleck  v.  Lake  Shore  dt  M.  S,  R.  Co.  18  L.  R. 
A.  154,  98  Mich.  375,  58  Mich.  195;  McKelkr 
V.  Monitor  Ttep.  78  Mich.  485;  Sanborn  v.  De- 
troit, B.  C.  d  A.  R  Co.  16  L.  R.  A.  119,  91 
Mich.  538;  Keating  v.  Michigan  Cent.  R.  Co.  97 
Mich.  154;  Southwestern  Teleg.  d  Teleph.  Co.  v. 
Robinson,  16  L.  R.  A.  545,  50  Fed.  Rep.  810; 
Cooley,  Tons,  70,  71:  2  Thomp.  Neg.  1064; 
Young  v.  Detroit,  G.  IL  d  M.  R.  Co.  56  Mich. 
438;  Rajnowskiv.  Detroit,  B.  C.  d  A.  R.  Co.  78 
Mich.  681. 

Plaintiff  had  no  warning  nor  any  reason  to- 
apprehend  danger.  It  is  a  sound  rule  of  law 
that  it  is  not  contributory  negligence  not  to  look 
out  for  danger  when  there  is  no  reason  to  ap- 
prehend any. 

Engel  v.  Smith,  82  Mich.  1 :  Beach,  Contrib. 
Neg.  41;  Sadowski  v.  Michigan  Car  Co.  84 
Mich.  100:  Schlacker  v.  Ashland  Iron  Min.  Co. 
89  Mich.  253. 

Defendant  cannot  so  delegate  the  authority 
to  move  and  place  trains  as  to  free  it  from  the 
resiiits  of  negligence  of  those  into  whose  hands- 
it  placed  such  authority. 

Hunn  v.  Michigan  Vent.  R.  Co.  7  L.  R.  A. 
500,  78  Mich.  515;  Town  v.  Mie/ngan  Cent.  R. 
Co.  84  Mich.  214;  Bishop,  Gout.  L.  644-647;  1 
Shearm.  &  Redf.  Neg.  ^  228;  Taylor  v.  Evans- 
ville  d  T.  H.  R.  Co.  6  L.  R.  A.  584,  121  Ind. 
124. 

Mehalski  was  not  a  fellow  servant  with 
plaintiff. 

Rjfan  V.  Bagalef/,  50  Mich.  179,  45  Am.  Rep. 
35;  Beach,  Contrib.  Nee.  333;  Hunn  v.  Mich- 
igan Cent.  R.  Co.  s^ipra;  Randall  v.  Baltimore 
d  0.  R.  Co.  109  U.  S.  483,  27  L.  ed.  1005;  Chi- 
cago, M.  d  St.  P.  R.  Co.  V.  Ross,  112  U.  S.  387, 
28  L.  ed.  791;  Hough  v.  Texas  d  P.  R.  Co.  100 
U.  S.  216,  25  L.  ed.  015;  Baltimore  d  0.  R.  Co. 
V.  Andreics,  50  Fed.  Rep.  728;  Anderson  v. 
Bennett,  16  Or.  515;  Darrigan  v.  AVw  York  d 
A\  E.  R.  Co.  52  Conn.  285,  52  Am.  Rep.  590; 
Schroeder  v.  Chicago  d  A.  R.  Co.  108  Mo.  322; 
Miller  v.  MissouH  Pac.  R.  Co.  109  Mo.  350; 
Chicago  d  A  R.  Co.  v.  May,  108  III.  288;  Chi- 
cago d  N.  W,  R.  Co.  v.  Bayfield,  37  Mich.  212: 
Fiike  V.  Boston  d  A.  R.  Co.  53  N.  Y.  549.  13 
Am.  Rep.  545;  Booth  v.  Boston  d  A.  R.  Co.  73- 
N.  Y.  38.  29  Am.  Rep.  97:  Stevenson  v.  Jeweti, 
16  Ilun.  210;  BeM  v.  New  York  Cent,  d  H.  R. 
R.  Co.  70  N.  Y.  171;  Weger  v.  Pennsyltama  R. 
Co.  55  Pa.  460;  Wood,  Mast.  «SS  S.  356:  Borg- 
man  v.  Omaha  d  ^t.  L.  R.  Co.  41  Fed,  liep. 
667;  Shumrray  v.  Walworth  d  N.  Mfg.  Co.  98 
Mich.  411;  Slater  v.  Chapman,  67  Mich  523; 
Palmer  v.  Michigan  Cent.  R.  Co.  17  L,  R.  A. 
686,  93  Mich.  368;  Harrison  v.  Detroit,  L.  d 
N.  R.  Co.  7  L.  R.  A.  623,  79  Mich.  409:  Erich- 
son  V.  Milwaukee,  L.  S.  d  W.  R.  Co.  83  Mich. 
281. 

Grant,  J.,  delivered  the  opinion  of  the 
court : 

The  liability  of  the  defendant  the  Flint  & 
Pere  Marquette  Railroad  Company,  under  the 
instructions  of  the  court,  depends  upon  the 
position  occupied  by  Mehalski.  the  boss  or 
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foreman  of  the  Rang  of  ten  men  who  were 
occupied  in  unloadint^  and  leveling  the  dirt 
hauled  upon  its  premises  by  the  defendant 
the  Chicago  &  Grand  Trunk  Railroad  Com- 
pany. The  sole  allegation  of  negligence  al- 
leged as  ground  for  recovery  against  the 
Flint  &  Pe*re  Marquette  road  is  that  Mehalski 
failed  to  give  notice  to  his  coemployes  that 
the  train  was  about  to  move.  Before  d iscuss- 
in^  this  question,  I  desire  to  state  that  in  my 
judgment  this  accident  could  not  possibly 
have  happened  without  the  negligence  of  the 
plaintiff  himself,  if  the  trainmen  of  the  Chi- 
cago &  Grand  Trunk  road  had  performed 
their  duty.  It  was  established  beyond  con- 
troversy, by  the  testimony  of  witnesses  and 
by  the  rules  of  the  company,  that  it  was  the 
duty  of  the  trainmen  to  give  warning  of 
the 'moving  of  the  train,  and  to  see  that  ooth 
the  "  track  and  the  train  were  clear, "  and  that 
it  was  the  duty  of  the  rear  brakeman  to  be  in 
his  place  on  the  rear  car  when  the  train 
moved.  The  case  against  the  Grand  Trunk 
Company  was  withdrawn  by  the  plaintiff  be- 
fore It  was  submitted  to  the  jury,  and  he  was 
permitted  to  recover  on  the  ground  of  the 
negligence  of  the  Flint  &  Fere  Marquette 
Company.  If  Mehalski  was  not  the  defend- 
ant's alter  ego,  then  it  is  not  liable.  He  oc- 
cupied the  usual  position  of  boss  or  foreman 
of  a  gang  of  men.  His  duties  were  no  other, 
or  different,  or  greater  than  those  of  the  fore- 
man of  the  ordinary  section  gang  upon  a  rail- 
road. In  all  such  cases  some  one  of  the  men 
employed  must  be  invested  with  authority 
to  direct  the  work.  He  kept  the  time,  counted 
the  number  of  cars,  directed  the  men  where 
and  how  to  work,  saw  that  they  did  their 
work  properly,  directed  the  place  where  the 
train  should  stop  for  unloading,  notified  the 
men  when  to  cease  leveling  and  go  to  unload- 
ing, and  then  assisted  in  doing  the  work, 
lie  was  under  the  immediate  and  direct  con- 
trol of  Mr.  Cole,  a  higher  official  of  the 
defendant,  who  was  often  present,  some- 
times daily,  superintending  and  directing 
the  work.  I  do  not  think  there  was  any 
legitimate  evidence  tending  to  show  that  he 
was  invested  with  authority  to  hire  and  dis- 
charge men.  He  certainly  had  not  done  it 
before  the  accident,  and  was  not  given  express 
authority  until  long  afterwards.  But  whether 
he  did  or  not  have  such  authority  I  consider 
of  little  consequence.  The  power  to  hire  and 
discharp-e  is  not  conclusive,  and  is  in  many 
cases  ofl  ittle  moment.  Too  much  prominence 
has  often  been  given  to  this  authority.  One 
may  possess  it  and  still  not  be  the  alter  ego, 
or  he  may  not  possess  it  and  still  be  the  alter 
eqo.  The  doctrine  of  nonliability  for  the 
negligence  of  a  fellow  servant  is  so  firmlv 
established,  and  has  been  so  frequently  af- 
firmed, in  this  state,  that  I  deem  it  unneces- 
sary to  cite  the  authorities.  The  difficulty 
has  always  been  in  determining  whether  the 
servant  whose  negligence  caused  the  injury 
was,  under  the  facts  of  each  case,  the  alter  ego 
or  a  fellow  servant.  The  perplexity  and  diffi- 
culty of  the  question  have  been  recognized 
in  the  decisions  of  this  court,  and  it  is  quite 
possible  that  there  may  be  some  difficulty  in 
harmonizing  them  all,  but  the  rule  recog- 
nized in  nearly  if  not  all  of  them  is  thus 
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stated,  by  McKinney  on  Fellow  Servants: 
"The  true  test  it  is  believed,  whether  an 
employ  §  occupies  the  position  of  a  fellow 
servant  to  another  employ 6.  or  is  the  rep- 
resentative of  the  master,  is  to  be  founds  not 
from  the  grade  or  rank  of  the  offending  or 
injured  servant,  but  it  is  to  be  determined 
by  the  character  of  the  act  being  performed 
by  the  offending  servant,  by  which  another 
employ 6  is  injured ;  or,  in  other  words, 
whether  the  person  whose  status  is  in  ques- 
tion is  charged  with  the  performance  of  a 
duty  which  properly  belongs  to  the  master.  ** 
This  principle  is  so  exhaustively  and  care- 
fully discussed  by  my  brother  Hooker  in 
BeMley  v.  F.  TT.  Wheeltr  d:  Co.  (Mich.)  37 
L.  R.  A.  266,  that  further  discussion  here 
is  unnecessary.  The  authorities  are  there 
cited  and  commented  on.  I  concur  in  his 
reasoning  and  the  conclusions  reached. 

One  of  the  principal  cases  relied  upon  by 
the  plaintiff  is  Harrison  v.  Detroit,  L.  &  iV. 
R.  Co.,  79  Mich.  409.  7  L.  R.  A.  623.  In  that 
case  my  brother  Long,  speaking  for  the  court, 
expressly  recognized  this  rule  in  the  follow- 
ing  language:  "It  is  not  to  be  determined 
solely  by  the  grade  or  rank  of  the  offending 
or  injured  servant,  but  is  to  be  determined  by 
the  character  of  the  act  being  performed  by 
the  offending  servant.  If  it  is  an  act  that 
the  law  imposes  the  duty  upon  the  part  of 
the  master  to  perform,  then  the  offending  em- 
ploye is  not  a  fellow  servant,  but  a  superior 
or  agent,  for  whose  acts  the  master  is  held 
liable.  Again,  if  the  master  has  delegated 
to  a  servant  or  em  ploy  6  the  care  and  manage- 
ment of  the  entire  business,  or  a  distinct  de- 
partment of  it,  the  situation  being  that  the 
superior  servant  is  charged  with  the  perform- 
ance of  duties  towards  the  inferior  servant 
which  the  law  imposes  upon  the  master,  then 
such  superior  servant  stands  in  the  place  of 
the  master,  and  the  rule  of  respondeat  superior 
applies."  To  hold  Mehalski  the  alter  ego 
would  result,  in  my  judgment,  in  the  virtual 
abrogation  of  the  rule.  It  would  establish 
the  doctrine  that  wh^re  a  farmer  employs 
a  competent  ditcher  to  construct  a  drain  upon 
his  farm,  or  a  foreman  to  harvest  his  crops, 
or  a  carpenter  to  build  him  a  barn  or  other 
building,  he  is  responsible  for  their  negli- 
gent acts  notwithstanding  that  he -has  em- 
ployed competent  men  and  furirishcd  proper 
tools,  material,  and  machinery ;  and  that 
every  foreman  in  a  manufacturing  plant,  and 
every  boss  of  a  railroad  gang,  is  a  vice-prin- 
cipal. It  would  result  in  overruling  the  fol- 
lowing cases :  Qvincy  Min.  Co.  v.  Kitts,  42 
Mich.  34;  Hoar  v.  Mei-ritt,  62  Mich.  386; 
Peterson  v.  Chicago  d  iV.  W.  R.  Co.  67  Mich. 
102;  Adams  v.  Iron  Cliffs  Co.  78  Mich.  271, 
— and  the  many  other  cases  in  which  this  rule 
has  been  recognized  and  affirmed. 

Plaintiff  relies  upon  the  following  authori- 
ties to  support  his  right  of  recovery  :  <  Harri- 
son V.  Detroit,  L.  cfe  ^.  R.  Co.  supi-a;  Ryan 
V.  BagaUy,  50  Mich.  179,  45  Am.  Rep.  35 ; 
Erickmn  v.  Milwaukee,  L.  S.  dt  W.  Ji.  Co. 
83  Mich.  281,  Id.,  93  Mich.  414;  Shumtmy 
V.  Walvxyrth  &  N.  Mfg.  Co.  98  Mich.  411*; 
Hunn  V.  Michigan  Cent.  R.  Co.  78  Mich.  513, 
7  L.  R.  A.  500.  In  Harrison  v.  Detroit,  L. 
&  N.  R,   Co.,  which,  as  already  shown,  ap- 
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proves  the  rule  as  above  stated,  a  division 
superintendent,  who  had  the  entire  charge 
and  control  of  a  division  of  the  road  150  miles 
in  lenj^th,  was  held  to  be  the  alter  ego.  In 
Byan  v.  Bctgaley  the  defendant,  the  owner  of 
the  mine,  lived  in  another  state,  and  the  en- 
tire management,  control,  and  conduct  of 
the  mine  in  its  operation  was  delegated  to 
the  mining  captain.  That  case  was  tried 
before  the  writer  of  this  opinion  as  the  cir- 
cuit judge,  and  the  charge' to  the  jury  upon 
this  point  was  as  follows :  **  It  appears  from 
the  testimony  that  ho  had  the  entire  charge 
and  control  of  the  underground  work,  and 
all  the  work  generally,  of  the  mine,  and  that 
he  employed  and  discharged  men.  Now,  I 
charge  you  that  Captain  Whitesides,  if  he 
had  this  power  delegated  to  him  to  manage 
and  control  the  mine,  negligence  on  his  part 
would  be  the  negligence  of  the  owners  or 
manasrers  of  the  mine.  So,  if  he  directed  the 
hoisting  of  this  pipe,  and  the  act  alone  of 
hoisting  it  was  negligence,  then  the  owners 
of  the  mine  would  be  liable.  If  he  did  not 
direct  how  it  should  be  done,  but  simply  in- 
structed Mr.  Tyler  to  hoist  the  pipe,  and 
Tyler,  in  his  trying  it,  did  it  negligently 
and  carelessly,  that  would  not  be  the  act  of 
the  defendants  or  Mr.  Whitesides."  in  Shum- 
way  V.  Walworth  dk  N.  Mfg,  Co,  it  was  con- 
ceded by  the  defendant  that  the  relations  of 
the  agent  to  the  defendant  were  such  that  he 
might  in  law,  for  some  purposes,  be  regarded 
as  the  representative  of  the  master,  but  it  was 
insisted  that  in  the  particular  act  of  starting 
the  machine  he  was  acting  as  a  fellow  serv- 
ant. The  officer  of  the  defendant  had  the 
entire  charge  of  the  factory,  as  well  as  the 
employment  and  discharge  of  men.  This  was 
evidently  a  case  of  the  delegation  of  the  en- 
tire control  to  the  agent,  who  was  held  to  be 
a  vice- principal.  In  Enckson  v.  Milwaukee, 
L,  8.  &  W.  B.  Co.  stress  was  laid  upon  the 
fact  that  the  foreman,  Moleski,  who  had  full 
charge  of  the  gravel  train,  and  complete  con- 
rol  over  employes  working  under  him,  with 
full  power  to  hire  all  laborers  and  to  dis- 
charge them,  and  to  \^hom  alone  complaint 
coulH  be  made,  placed  the  plaintiff  in  a  posi- 
tion of  danger,  to  which  he  was  not  accus- 
tomed, and  for  which  he  was  not  hired.  Both 
the  opinions  in  that  case  were  also  written 
by  Mr.  Justice  I^ng,  and  the  superior  serv- 
ant was  held  to  be  the  alter  ego  under  peculiar 
facts  which  showed  an  extensive  authority 
conferred  by  the  principal  upon  his  servant. 
I  assented  to  that  opinion  without  any 
thought  of  abrogating  or  infringing  upon  the 
above  rule  so  firmly  established  by  a  Ions 
line  of  decisions  in  this  and  other  courts,  and 
so  well  grounded  in  reason.  In  Hunn  v. 
Michigan  Cent.  R,  Co.  the  train  dispatcher 
had  absolute  control  over  the  running  and 
operating  of  trains  from  Hives  Junction  to 
Mackinac.    This  case  also  recognizes  the 

fieneral  rule  above  stated,  and  the  difficulty 
nherent  in  determining  whether  the  facts  of 
any  case  bring  it  within  the  rule.  Whatever 
criticisms  may  be  made  upon  the  soundness 
of  these  decisions,  it  cannot  be  said  that  the 
court  intended  to  abrogate  the  rule  of  non- 
liability for  the  negligence  of  a  fellow  serv- 
ant in  every  case  of  superior  authority,  nor 
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that  they  apply  to  jot  govern  the  facts  of  the 
case  at  bar.  This  rule  is  well  settled,  and  in 
every  case  the  question  must  be.  Do  the  facts 
shown  by  the  plaintiff  bring  his  case  within 
the  rule?  See  Pescliel  v.  Chicago,  M.  db  SS.  P. 
R.  Co.  62  Wis.  349. 

I  am  of  the  opinion,  therefore,  that  the 
judgment  should  be  reversed,  and  no  new  trial 
ordered. 

Ordered  accordingly. 

"Long  and  Hooker,  J<7..  concurred  with 
Grant,  J. 

Montgomery, «/.,  concurring: 
The  plaintiff  sues  to  recover  for  negligent 
injury.  The  defendant  railroad  company 
employed  the  Chicago  &  Qrand  Trunk  Kail- 
way  Company  to  deliver,  upon  its  yard  at 
Port  Huron,  dirt  taken  from  the  tunnel  which 
the  Chicago  &>  Grand  Trunk  road  was  exca- 
vating for,  which  dirt  was  to  be  used  by  de- 
fendant in  leveling  its  own  yard.  The  de- 
fendant had  nothing  to  do  with  the  train 
except  to  indicate  to  the  conductor  of  the  train 
where  to  place  the  cars  for  unloading.  The 
plaintiff  was  engaged  with  a  gang  of  men  in 
the  work  of  unloading  the  cars  as  they  were 
placed  in  the  yard.  The  gang  of  men  was 
under  the  immediate  charge  of  one  Mehalski 
as  foreman.  Mehalski *s  authority  consisted 
of  directing  the  manner  of  unloading:,  and 
he  also  had  authority,  when  given  direction 
by  his  superior,  Mr.  Cole,  to  hire  and  dis- 
charge men.  The  testimony  shows  that  Mr. 
Cole  was  the  division  road  master  of  the  de- 
fendant road,  and  he  had  general  charge  and 
direction  of  the  work  of  filling  the  yard.  He 
gave  instructions  to  Mehalski  to  keep  the  time 
and  number  of  cars,  and  he  gave  directions 
in  relation  to  the  work.  Mehalski,  before 
increasing  his  force  of  men,  consulted  and 
obtained  the  consent  of  Mr.  Cole.  With 
this  consent,  he  had  authority  to  keep  up 
the  number  of  the  force  bv  biring  men  to  take 
the  place  of  those  who  left.  While  he  did 
not  exercise  the  power  of  discharging  men  at 
any  tim^  prior  to  the  injury  to  plaintiff,  he 
testifies  that  he  supposed  that  he  had  the 
power  to  discharge  men  if  they  were  not  do- 
ing the  work  satisfactorily.  He  testifies  that 
he  was  under  Mr.  Cole^sdirection  and  charge ; 
that  Mr.  Cole  was  there  on  the  spot,  some- 
times twice  a  day,  and  sometimes  only  twice 
a  week.  **  If  he  saw  that  the  work  was  go- 
ing on  as  he  wanted  it,  he  would  say,  *All 
riffht. '  If  it  was  something  that  did  not  sat- 
isfy him,  he  gave  me  instructions."  The 
injury  was  caused,  as  is  claimed  bv  the 
plaintiff,  In  the  following  manner :  In  the 
conduct  of  the  business,  when  the  men  were 
leveling  dirt  in  the  yard,  the  signal  for  them 
to  leave  the  work,  and  go  at  once  to  the  cars 
and  commence  the  work  of  unloading,  was  a 
call  from  Mehalski  in  the  words,  **Come  on, 
boys. "  When  the  train  was  placed,  the  en- 
gine would  be  uncoupled  and  moved  away. 
This  custom  was  known  to  all  the  men.  They 
came  to  unload  whenever  Mehalski  called 
them,  and  not  before.  When  he  saw  the  train 
come,  he  went  on,  and  placed  it  where  he 
wanted  it  to  be  unloaded,  and  then  called  the 
men.     On  the  day  in  question,  after  the  train 
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which  caused  plaintiff's  injury  came  into  the 
yard,  Mehalski,  following  the  usual  custom, 
called  to  the  men  by  hallooing,  **Come 
on,  boys,"  and  waved  his  hands.  The  men 
had  previously  been  assigned  in  pairs  to  the 
cars  on  the  train.  Each  knew  his  own  car. 
The  plaintiff  was  at  work  on  the  car  furthest 
from  the  engine,— the  fifth  car.  The  men 
had  been  working  to  the  south  of  the  train. 
The  engine  was  on  the  north  end  of  the  train, 
and  plaintiff's  car  would  therefore  be  the 
first  one  reached  by  the  laborers.  Each  of 
the  men  carried  a  pail  of  water,  in  which  he 
dipped  his  shovel  when  the  wet  clay,  which 
was  very  sticky,  adhered  to  it.  The  train 
came.  The  conductor,  under  the  order  of 
Mehalski,  placed  it.  In  coming  to  the  train 
from  the  south,  plaintiff,  who  was  assigned 
to  the  last  car,  went  to  the  west  side,  that 
he  might  fill  his  pail  with  water  from  the 
pond.  He  got  his  water,  and  put  it  upon 
tbe  car.  At  the  time  Mehalski  hallooed  and 
motioned  to  the  men,  the  cars  had  stopped. 
Plaintiff  saw  the  engine  uncoupled  and 
standing  at  a  distance.  When  be  ^ot  to  the 
car,  it  stood  about  thirty  feet  away.  It  was 
there  when  he  went  for  the  water.  It  was 
standing  in  the  same  place  when  he  started 
to  climb  up.  It  appears  that  Mehalski  had 
been  notified  that  the  train  was  blocking  the 
yard  engine  of  the  Flint  &  Pere  Marquette 
Kail  road  on  another  track,  and  was  requested 
to  have  the  mud  train  moved.  Mehalski  was 
then  at  the  south  end  of  the  train,  and,  in 
answer  to  the  request  to  move  the  train,  be 
went  up  to  the  engine.  As  Mehalski  went 
to  the  north  end  of  the  train  to  instruct  tbe 
conductor  to  pull  it  ahead,  the  men  were 
coming  up  to  unload  the  train.  The  engine 
backed  down  and  against  the  train,  and  the 

Slaintiff  received  the  injuries  complained  of. 
[o  warning  was  given  by  Mehalski.  The 
plaintiff  recovered,  and  the  defendant  brings 
the  case  to  this  court. 

1.  The  most  important  question  arises  upon 
the  instruction  of  the  court  upon  the  subject 
of  whether  the  plaintiff  and  Mehalski  were 
fellow  servants.  Upon  that  question  the  cir- 
cuit judge  instructed  the  jury  as  follows: 
'*If  you  find  from  all  the  evidence  in  the  case 
that  Jacob  Mehalski  had  full  power  to  hire 
and  discharge  men  that  were  engaged  in  un- 
loading this  car,  and  that  he  haafull  control 
over  these  men  in  directing  and  managing 
their  work  in  and  aboiit  the  entire  business 
for  which  they  were  employed, — that  is,  in 
receiving  the  trrain  into  the  yard  and  placing 
the  train,  the  unloading  of  the  dirt  and  level- 
ing of  it  down,  and  the  general  direction  of 
the  work,— th/en  1  instruct  you,  as  a  matter 
of  law,  that  Jacob  Mehalski  was  not  a  fellow 
servant  of  the  plaintiff."  It  has  been  found 
difl3cult  to  lay  down  general  rules  for  de- 
termining whether  one  who  has  some  direc- 
tion of  a  branch  of  business  of  the  principal 
is  to  be  deemed  his  representative  or  a  fellow 
servant,  and  much  confusion  has  arisen  from 
a  misapplication  of  well -understood  rules; 
and  it  may  be  said,  also,  that  the  confusion 
has  most  often  arisen  in  determining  the  ques- 
tion with  reference  to  the  rank  of  the  offend- 
ing servant.  In  general,  we  think  the  true 
test  is  whether  the  person  alleged  to  be  a  rep- 
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resentative  of  tbe  master  is  engaged  in  the 
performance  of  an  act  which  it  is  the  duty 
of  the  master  to  perform  for  the  protection 
of  his  employes, — such  a  duty  as  that  of 
providing  a  safe  place  to  work,  and  safe 
machinery  and  appliances;  exercising  due 
care  in  the  selection  of  servants  engaged  in 
the  same  employment ;  giving  proper  direc- 
tion as  to  use  of  dangerous  machinery  by  in- 
experienced employes ;  and  the  establishment 
of  proper  rules  and  regulations  for  the  con- 
duct of  the  business.  Where  there  has  been 
neglect  of  any  of  these  duties,  whether  the 
neglect  is  the' personal  neglect  of  the  master 
or  that  of  one  intrusted  by  him  with  the  per- 
formance of  the  duty,  such  neglect  is  attribu- 
table to  the  master ;  and  this  is  generally  true, 
without  reference  to  the  rank  of  the  offend- 
ing servant.  In  Fox  v.  SpiHng  Lake  Iron  Co., 
89  Mich.  387,  the  rule  as  stated  bv  Chief 
Justice  Church  in  Flihi  v.  Boston  i  A.  li. 
Co.,  53  N.  Y.  549,  13  Am.  Rep.  545,  is  cited 
with  approval.  The  rule  as  cited  is  as  fol- 
lows: "The  true  rule.  I  apprehend,  is  to 
hold  the  corporation  liable  for  negligence  or 
want  of  proper  care  in  respect  to  such  acts 
and  duties  as  it  is  required  to  perform  and 
discharge  as  master  or  principal,  without 
regard  to  the  rank  or  title  of  the  agent  in- 
trusted with  their  performance.  As  to  such 
acts,  the  agent  occupies  the  place  of  the  cor- 
poration, and  the  latter  ...  is  liable 
for  the  manner  in  which  they  are  performed." 
See  also,  Crispin  v.  BalMtt,  81  N.  Y.  516, 
37  Am.  Rep.  521 ;  Van  Dusen  v.  jAtellier,  78 
Mich.  492 ;  Morton  v.  Detroit,  B.  C.  d  A.  R. 
Co.  81  Mich.  423 ;  Roux  v.  Blodgett  d  Davis 
Lumber  Co.  86  Mich.  519,  13  L.  R.  A.  728; 
Irvine  v.  Mint  dt  P.  M,  R.  Co.  89  Mich.  416 ; 
Dewey  v.  Detroit,  O.  U.  dt  M.  R.  Co.  97  Mich. 
329,  22  L.  R.  A.  292.  In  some  jurisdictions, 
this  is  the  limit  of  the  liability  of  the  master 
in  all  cases ;  and  it  is  held  that  an  employe 
or  servant  may  occupy  a  dual  position,— that 
he  may  represent  the  master  and  stand  in  his 
place  as  to  certain  acts,  and  in  other  acts  be 
simply  a  fellow  servant.  See  McKinney,  Fel- 
low Servants,  p.  109.  And,  within  certain 
limits,  this  rule  has  been  applied  in  this 
Slate.  See  Dunn  v.  Michigan  Cent.  R.  Co. 
78  Mich.  513,  7  L.  R.  A.  500 ;  Fox  v.  Spring 
Lake  Iron  Co.  supra.  But  it  has  also  been 
held  by  this  court  that  where  the  master 
places  the  entire  charge  of  the  business  in 
the  hands  of  an  agent, 'exercising  no  author- 
ity therein,  he  may  be  liable  for  the  negli- 
gence of  such  agent  to  a  subordinate  em- 
ploy6.  This  rule  is  recognized  in  Harrison 
V.  Detroit,  L.  d  N.  R.  Co.  79  Mich.  409,  7 
L.  R.  A.  623;  Ryan  v.  Bagaley,  50  Mich. 
179,  45  Am.  Rep.  35 ;  Frirkson  v.  Mibcankee, 
L.  S.  it  W.  R.  Co.  83  Mich.  281 ;  and  Shum- 
iray  v.  Waltcorth  d'  ^\  Mfg.  Co.  98  Mich.  411. 
See  also,  Bailey,  Mast.  Liab.  270;  Cooler, 
Torts,  665 ;  Sell  v.  Rietz  d  Bros.  Lumber  Co. 
70  Mich.  479 ;  Frickson  v.  Mibraukee,  L.  S. 
d  W.  R.  Co.  93  Mich.  414 ;  Lyttle  v.  Chicago 
d  W.  M.  R.  Co.  84  Mich.  289. 

It  remains  to  be  considered,  then,  whether 
the  negligence  of  Mehalski  in  the  present  case 
was  the  neglect  of  a  duty  which  the  master 
owed  to  the  servant,  and  could  not  delegate 
to  a  fellow  servant,  and,  if  this  be  answered 
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in  the  negative,  whether,  within  the  rule  es- 
tablished in  this  state,  the  entire  manage- 
ment of  the  business,  or  a  particular  branch 
thereof,  had  been  delegated  to  Mehalski  in 
such  sense  as  to  make  him  the  alter  ego,  or 
vice- principal,  of  the  defendant.  We  think 
it  very  clear  that  the  act  which  Mehalski 
was  performing  was  not  one  which  the  master 
owed  the  duty  of  performing  in  such  sense 
that  he  could  not  delegate  it  to  a  fellow  serv- 
ant of  the  plaintiff.  The  act  which  he  per- 
formed or  neglected — that  of  giving  notice 
of  the  intention  to  move  the  engine— was  such 
a  one  as  might  be,  and  generally  is,  intrusted 
to  subordinates,  and  related  to  the  mere  opera- 
tion of  the  business  in  its  details.  There  was 
no  defect  in  machinery.  There  was  no  neg- 
ligence in  the  employment  of  servants.-  The 
injury  did  not  result  from  the  failure  to  prop- 
erly instruct  an  inexperienced  servant,  nor 
did  the  iniury  result  from  a  want  of  general 
rules  for  the  management  and  conduct  of  the 
business.  It  was  plainly,  therefore,  the  neg- 
lect of  a  fellow  servant,  unless  it  can  be  said 
that  Mehalski  was  the  vice-principal,  or  al- 
ter ego,  of  the  defendant.  If  the  superior  serv- 
ant has  complete  control  of  the  business  of 
the  master,  or  a  disconnected  branch  thereof, 
the  master  is  liable  for  the  negligence  oif 
the  superior  servant,^  in  that  case  called  the 
"  vice- principal ;"  and  this,  without  regard 
to  whether  the  negligence  is  a  failure  to  per- 
form a  duty  which,  upon  other  grounds,  the 
law  casts  upon  the  master.  This  liability 
is  apparently  based  upon  the  ground  that  the 
risk  of  personal  negligence  of  one  standing 
in  such  relation  to  the  master  that  he  can  be 
called  the  master's  other  self  is  not  under- 
taken by  the  servant.  See  cases  above  cited. 
Mere  superiority  in  grade  does  not  constitute 
a  foreman  the  vice-principal,  unless  his  au- 
thority is  exclusive  in  his  department.  Did 
Mehalski  occupy  that  relation  to  the  defend- 
ant's business?  In  the  case  of  Harrison  v. 
Detroit,  L.  d  N,  R,  Co.  Light,  an  assistant 
road-master,  was  held  to  be  the  vice-princi- 
pal, on  the  ground  that  the  entire  charge  of 
a  distinct  branch  of  the  business  was,  for  the 
time  being,  in  his  hands  as  agent,  the  master 
exercising  no  discretion  and  no  oversight. 
It  was  said  :  *"  He  in  fact  controlled  that  en- 
tire division  absolutely,  as  far  as  employ- 
ing and  discharging  the  men  was  concerned. 
Doyle  [his  superior]  was  not  present  at  the 
time  of  the  injury,  and  the  fair  inference  is 
that  whatever  power  Doyle  would  have  had, 
if  present,  Light  had  like  power,  and  rep- 
resented the  defendant  company  as  fully  as 
Doyle  would  have  done.  He  did  no  manual 
labor  himself,  but  had  the  full  oversight, 
care,  and  management  of  it."  In  Uunn  v. 
MiMgan  Cent.  R,  Co.  it  was  said  :  "The 
master  may  not  choose  to  give  his  personal 
attention  to  his  business,  and  may  desire  to 
put  another  in  his  place,  to  manage  and  con- 
trol it  for  him  as  fully  as  he  might  do  if 
personally  present  Such  a  person  is  his  al- 
ter ego,  and  the  master  is  as  responsible  for 
his  acts  of  omission  and  commission,  while 
engaged  in  the  business  intrusted  to  him,  as 
if  he  did  such  acts  himself.  .  .  .  When- 
ever the  business  conducted  by  the  person  se- 
lected by  the  master  is  such  that  the  person 
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selected  is  vested  with  full  control  (subject 
to  no  one's  supervision  except  the  master's) 
over  the  action  of  the  employes  engaged  in 
carrying  on  a  particular  branch  of  the  mas- 
ter's business,  and  acting  upon  his  own  dis- 
cretion, according  to  general  instructions  laid 
down  for  his  guidance,  it  is  his  province  to 
direct,  and  the  duty  of  the  employes  to  obey, 
then  he  stands  in  the  place  of  the  master,  and 
is  not  a  fellqw  servant  with  those  whom  he 
controls."  See  also  Lyttle  v.  Chicago  dk  W, 
M.  R.  Co,  84  Mich.  295.  In  the  present  case, 
while  Mehalski  was  acting  under  the  general 
instructions  of  Cole,  the  jury  has  found  that 
he  (Mehalski)  had  full  control  of  the  men 
employed,  and  directed  and  managed  the  en- 
tire work  in  and  about  the  entire  business  in 
which  they  were  engaged,  with  full  power  to 
hire  and  discharge  men  engaged  in  the  work. 
If  the  facts  were  so,  the  plaintiff  and  Mehal- 
ski were  not  fellow  servants.  The  fact  that 
Mehalski  was  subject  to  general  directions 
by  another  cannot  be  held  conclusive.  For 
the  time  being,  every  power  and  all  author- 
ity whiqji  the  master  could  exercise  were 
vested  in  Mehalski,  including  the  power  of 
enforcing  his  authority  by  a  discharge  of  the 
men  employed.  We  think,  within  the  rule 
established  in  this  state,  the  instructions  of 
the  circuit  judge,  if  supported  by  the  evi- 
dence, must  be  upheld. 

But  it  is  said  that  there  was  no  evidence 
that  Mehalski  had  the  power  to  discharge 
men.  On  cross-examination  Mehalski  testi- 
fied :  ""It  was  my  duty  to  see  that  the  men 
did  their  work  properly.  If  they  did  not,  I 
would  discharge  them."  On  redirect  he  tes- 
tified :  "Mr.  Cole  had  given  me  authority 
to  discharge  men.  He  said,  if  the  men  were 
no  good,  to  discharge  them.  That  was  about 
two  months  after  we  commenced  work  there. " 
As  this  date  was  later  than  the  date  of  the 
injury  to  plaintiff,  it  is  contended  that  there 
was  no  authority  at  the  time  of  the  injury. 
But  the  witness  further  testified  on  redirect : 
"I  had  talked  with  him  many  times  before 
that  about  discharging  men,  and  was  acting 
under  his  direction  about  that. "  On  recross- 
examination  he  testified:  ".  .  .  If  any 
left,  I  had  authority  to  hire  men  in  their 
places,  but  would  not  have  authority  to  take 
any  greater  number  than  ten  without  getting 
authority  from  Mr.  Cole.  He  told  me,  if 
they  would  not  work,  to  let  them  go.  I  con- 
sidered I  had  a  right  to  discharge  a  man  if 
he  was  not  doing  good  work."  We  are  sat- 
isfied that  it  was  properly  left  to  the  jury 
to  say  whether,  at  the  time  of  the  injury  to 
the  plaintiff,  Mehalski  had  authority  to  hire 
and  discharge  men. 

2.  There  was  testimony  from  which  the 
jury  would  be  justified  in  inferring  that  the 
plaintiff  attempted  to  get  upon  the*'car  after 
it  was  in  motion.  While  the  testimony  upon 
this  point  was  meager,  yet  it  was  such  that 
the  jury  might  have  been  justified  in  acting 
upon  it.  One  Reynolds,  a  witness  for  defend- 
ant, testified  :  **  Van  Patton  gave  the  signal 
to  back  up  and  couple  on,  and  pull  the  train 
ahead.  There  was  no  jerking  of  the  train. 
Just  as  they  started,  I  saw  plaintiff  step  be- 
tween the  cars.  He  put  his  pick  and  shovel 
and  pail  onto  the  car,  and  then  put  his  hands. 
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-one  on  each  car,  and  tried  to  step  on  the  hrake 
beam.  There  would  not  be  much  alack  in 
the  train  that  a  person  would  notice,  because 
'they  started  so  slow.  I  watched  the  man, 
and  the  next  I  saw  of  him  his  foot  was  run 
over.  I  did  not  see  him  when  he  fell.**  In 
view  of  this  testimony,  defendant  asked  an 
instruction  as  follows :  "  In  order  to  recover, 
the  plaintiff  was  required  by  law  to  exercise 
care  to  avoid  |2:ettin^  upon  the  cars,  or  to  at- 
tempt to  get  upon  the  cars,  while  they  were 
being  moved,  or  while  they  were  likely  to 
be  moved,  so  as  to  endanger  his  safety  in 
getting  upon  them ;  and  if,  by  his  own  want 

•  of  care,  he  contributed  to  receiving  the  in- 
^  jury  of  which  he  complains,  he  cannot  re- 
cover against  the  defendant. "  We  think  this 
instruction  should  have  been  given.  It  was 
peculiarly  proper  in  this  case,  for  the  reason 
that  the  injury  is  alleged  to  have  occurred 
through  a  failure  to  notify  the  plaintiflP  of 

•the  fact  that  the  train  was  about  to  move. 
If,  then,  the  plaintiff's  attempt  to  get  aboard 
the  car  was  made  after  the  train  was  in 
motion,  it  cannot  be  said  that  the  neglect 

•of  the  duty  to  notify  him  that  the  train  was 
about  to  move  was  the  proximate  cause  of 
the  injury ;  nor  are  we  able  to  say  that  the 

•charge  of  the  circuit  judge,  given  on  his  own 
motion,  cured  the  error.  It  is  true,  the  court 
laid  down  correctly  the  general  rule  that  the 
plaintiff  must  show  that  he  In  no  way  con- 
tributed to  the  injury  complained  of;  but 
the  instructions  did  not  touch  the  precise 
point  covered  by  the  request  to  charge,  and 
the  defendant  was  entitled  to  an  instruction 
upon  this  specific  point.     Wildey  v.   Crane, 

•69  Mich.  17 ;  Miller  v.  Miller,  97  Mich.  151 ; 
Babbitt  v.  Bumpus,  73  Mich.  831. 


3.  The  circuit  judge  further  charged  the 
jury  that  if  they  should  find  that  Mehalski, 
after  he  had  given  the  order  to  the  men  to 
come  on  and  Ket  upon  the  cars,  and,  while 
the  plaintiff  was  about  to  climb  upon  the 
cars,  ordered  the  engine  coupled  onto  the 
train  to  move  it,  and  did  not  warn  the  plain- 
tiff, or  notify  him  in  some  way,  that  the 
train  was  about  to  be  moved,  and  the  engine 
was  backed  down  and  coupled  onto  the  train 
and  moved  in  obedience  to  the  orders  of  Me- 
halski, and  in  the  moving  of  the  train  the 
plaintiff  was  thrown  down  and  run  over,  and 
received  the  injuries  complained  of,  and  if 
the  jury  should  find  that  the  proximate  cause 
of  the  injury  was  the  failure  of  Mehalski  to 
notify  the  plaintiff  that  the  train  was  about 
to  be  moved,  then  the  plaintiff  would  be  en- 
titled to  recover.  This  instruction  implies 
that  the  failure  of  Mehalski  to  notify  plain- 
tiff of  the  intended  movement  of  the  train 
was  negligence  as  matter  of  law.  While  it 
was  clearly  a  fact  from  which  the  jury  might 
have  inferred  negligence,  yet  we  think  it 
should  have  been  left  to  the  jury  to  deter- 
mine whether,  in  view  of  the  custom  of  giv- 
ing notice  by  Mehalski,  and  the  custom  of 
ringing  a  bell  and  blowing  a  whistle  by  those 
in  charge  of  the  train,  the  failure  of  Mehal- 
ski to  give  notice  on  the  occasion  in  question 
was  or  was  not  negligence.  There  -are  no 
other  questions  presented  which  are  likely 
to  arise  upon  another  trial.  The  judgment 
should  be  reversed,  with  costs,  and  a  new 
trial  ordered. 

McOrath*  Ch,  J.,  concurred  with  Mont* 
l^omery,  </. 

Rehearing  den  led  .^ 
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.  Jl  license  tax  on  the  right  to  operate  a 
branch  railroad  io  a  city  cannot  be  imposed 
by  tbe  city  where  this  branch  is  part  of  an  in- 
terstate line  of  railroad. 

(June  27, 1885.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Superior  Court  for  San  Bernardino 
'County  in  favor  of  defendant  in  an  action 
brought  to  enforce  payment  of  a  license  tax 
for  the  privilege  of  engaging  in  the  business  of 
carrier  within  the  city.     Affirmed. 
Tbe  facts  sufficiently  appear  in  the  opinion. 
Messrs.  Rolfe  &  nolte*  for  appellant: 
A  dty  may  Impose  a  license  tax  on  a  rall- 

NoTE.— For  a  collection  of  authorities  upon  tbe 
question  of  the  right  of  a  state  to  impose  a  license 
tax  which  affects  interstate  commerce,  see  note  to 
Rothermel  v.  Meyerle  (Pa.)  9  L.  R.  A.  866. 

As  to  power  to  impose  local  license  tax  upon 
vessels  licensed  by  the  United  States,  see  Frere  v. 
Von  Schoeler  (La.)  27  L.  EL  A.  414,  and  noU. 
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road  company  having  a  depot  or  operating  Its 
railroad  therein. 

Los  Angeles  v.  Southern  Pac,  R,  Co.  61  Cal. 
59;  San  Jose  v.  San  Jos^dt  S.  C.  R.  Co.  58  Cal. 
476. 

A  common  carrier  is  not  an  entirety  so  as  to 
exonerate  it  from  paying  a  license  on  each  of 
its  branch  offices  in  the  different  counties  of 
the  state. 

People  V.Wells,  Fargo  &  Co,  19  Cal.  298; 
Sacramento  v.  Califor?iia  Stage  Co,  12  Cal.  184. 

A  slate  or  municipality  may,  by  imposing  a 
license  or  other  tax  on  internal  business,  indi- 
rectly affect  commerce  or  business  carried  on 
between  different  states. 

Ficklen  v.  Shelby  County  Taxing  Dist.  145 
U.  S.  1,  86  L.  ed.  601.4  Inters.  Com.  Rep.  79. 

A  state  may  tax  Its  own  internal  commerce. 

Robbins  v.  Shelby  County  Taxing  Dist.  120 
U.  S.  4y9,  80  L.  ed.  698;  Wiggins  Ferry  Co.  v. 
Ekxst  St,  Louis,  107  U.  8.  865.  27  L.  ed.  419; 
Mai  fie  v.  Qrand  Trunk  R.  Co,  of  Canada,  142 
U.  S.  217,  85  L.  ed.  994;  Ficklen  v.  Shelby 
County  Taxing  Dist,  145  U.  S.  28,  86  L.  ed. 
607,  4  Inters.  Com.  Rep.  79. 

Any  doubt  as  to  a  restriction  of  a  state  to 
tax  is  to  be  decided  in  favor  of  the  right. 

Bank  of  Commerce  v.  Tennessee,  104  U.  S. 
495,  26  L.  ed.  811. 
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The  taxing  power  is  ao  incident  of  sover- 
eifmty  and  co  extensive  with  it. 

Burroughs,  Taxn.  §  6. 

Messrs.  W.  J.  Hunsaker  and  William 
F.  Herrin,  with  Messrs.  Bicknell  &  Trask, 
for  respondent: 

By  the  Constitution  of  the  United  States  the 
power  of  regulating  interstate  commerce  is 
vested  in  congress. 

See  U.  8.  Const,  art.  1,  §  8,  pt.  3. 

Of  course  the  exaction  of  a  license  tax  as  a 
condition  of  doing  any  particular  business  is 
a  tax  on  the  occupation,  and  a  tax  on  the  oc- 
cupation of  doing  a  business  is  surely  a  tax  on 
the  business. 

Leloup  V.  Portof  MobiU,  127  U.  8.  640,  82 
L.  ed.  311,  2  Inters.  Com.  Rep.  184;  Brennnn 
V.  TitustiUe,  153  U.  S.  28U,  38  L.  ed.  719;  Jfc- 
Call  V.  California,  136  U.  S.  104,  84  L.  ed. 
891,  3  Inters.  Com.  Rep.  181;  Asher  v.  Texas, 
128  U.  S.  129,  32  L.  ed.  368,  2  Inters.  Com. 
Rep.  241;  Ilarmon  v.  Chicago,  147  U.  S.  896, 
87  L.  ed.  216. 

All  railroads  and  parts  of  railroads  which 
are  now  or  may  hereafter  be  in  operation  are 
post-roads. 

U.  S.  Rev.  Stat,  i^  8964. 

A  railroad  which  is  a  link  in  a  through  line 
of  railroad  by  which  passengers  and  freight 
are  transported  into  a  state  from  other  states, 
and  from  that  state  into  other  states,  is  en- 
gaged in  the  business  of  interstate  commerce. 

Norfolk  db  W.  R.  Co.  v.  PennsylTania,  136 
U.  8.  114,  34  L.  ed.  394,  3  Inters.  Com.  Rep. 
178;  California  v.  Central  Fac.  R.  Co.  127  U. 
S.  1,  32L.  ed.  150. 

The  fact  that  local  bubiness  is  done  between 
the  city  of  San  Bernardino  and  other  points 
within  the  stale  is  wholly  immaterial,  there 
being  no  discrimination  in  the  tax  as  between 
local  business  and  interstate  business. 

Osl>orne  v.  Mobile,  83  U.  S.  16  Wall.  479,  21 
L.  ed.  470;  Leloup  v.  Port  of  Mobile,  127  U.  8. 
647,  32  L.  ed.  314,  2  Inters.  Com.  Rep.  134; 
Cook  V.  Pennsylvania,  97  U.  S.  566,  24  L.  ed. 
1015;  Webber  v.  Virginia,  103  U.  S.  344.  26  L. 
ed.  565:  Moran  v.  New  Orleans,  112  U.  S.  69, 

28  L.  ed.  653;  Walling  v.  Michigan,  116  tJ.  8. 
465,  29  L.  ed.  694;  Hobbtns  v.  Shelby  County 
Taxing  Dist.  120  U.  S.  489,  30  L.  ed.  694; 
Corson  v.  Maryland,  120  U.  8.  502,  80  L.  ed. 
699;  Asher  v.  Texas,  128  U.  8.  129,  32  L.  ed. 
368,  2  Inters.  Com.  Rep.  241;  Uisy  v.  Hardin, 
135  U.  8.  100,  84  L.  ed.  128,  3  Inters.  Com. 
Rep.  36;  Lyng  v.  Michigan,  135  U.  S.  161,  34 
L.  ed.  150,  3  Inters.  Com.  Rep.  143;  Minnesota 
V.  Barber,  136  U.  8.  313,  34  L.  ed.  456,  8 
Inters.  Com.  Rep.  185;  Britnmer  v.  Rebman, 
138  U.  S.  78,  84  L.  ed.  862,  3  Inters.  Com. 
Rep.  485;  Hrennan  v,  Tituscille,  153  U.  8. 
289,  88  L.  ed.  719;  Pickard  v.  Pullman  South- 
ern Car  Co.  117  U.  8.  84,  29  L.  ed.  785;  Glou- 
cester Ferry  Co.  v.  Pennsylmnin,  114  U.  8. 
196,  29  L.  ed.  158;  Wabash,  St.  L.  d  P.  R.  Co. 
V.  Illinois,  118  U.  8.  557,  «0  L.  ed.  244. 

A  state  tax  upon  the  business  of  carrying 
freight  or  passengers  into  and  out  of  the  state 
is  void,  as  being  a  tax  upon  commerce. 

Fargo  v.  Stecens,  121  U.  S.  230,  30  L.  ed. 
888;  Philadelphia  &  S.  Mail  S.  S.  Co.  v.  Penn- 
syltania,  122  U.  8.  826,  30  L.  ed.  1200,  1 
Inters.  Com.  Rep.  308;  California  v.  Central 
Pac.   R.  Co.  127  U.  8.  1,  82  L.  ed.  150;  Lyng 
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V.  Michigan,  supra;  Norfolk  dt  W.  R,  Oo.  v. 
Pennsylvania,  136  U.  S.  114,  34  L.  ed.  894,  3 
Inters.  Com.  Rep.  178;  Orutcfter  v.  Kentucky, 
141  U.  8.  47,  35  L.  ed.  649;  United  States  Ex- 
press  Co.  v.  Hemmingway,  89  Fed.  Rep.  60: 
Com.   V.    Smith,  92  Ky.  88. 

A  license  tax  which  is  a  tax  on  the  privilege 
of  doing  business  involving  interstate  com- 
merce is  void,  and  cannot  be  enforced. 

8an  Benito  County  v.  Southern  Pac.  R.  Co. 
77  Cal.  518;  Pickard  v.  Pullman  Southern  Car 
Co.  117  C.  S.  84,  29  L.  ed.  785;  Uioup  v. 
Ptn-t  of  Mobile,  127  U.  8.  640,  32  L.  ed.  211, 
2  Inters.  Com.  Rep.  184;  Asher  v.  Texas,  128 
D.  S.  129,  82  L.  ed.  868,  2  Inters.  Com.  Rep. 
241;  McCall  v.  California,  136  U.  8.  104,  34  L. 
ed.  891,  3  Inters.  Com.  Rep.  181;  Norfolk  <fe 
W.  R.  Co.  V.  Penmyltania,  and  Crutcher  v. 
Kentucky,  supra;  Harmon  v.  Chicago,  147  U. 
ft.  896,  87  L.  ed.  216;  Brennan  v.  Tituscille, 
158  U.  8.  299,88  L.  ed.  719;  Ex  parte  Thomas, 
71  Cal.  204;  Re  White,  11  L.  R.  A.  284,  3 
Inters.  Com.  Rep.  531,  48  Fed.  Rep.  918;  Re 
Nichols,  48  Fed.  Rep.  164;  McClellan  v.  PetU- 
grew,  44  La.  Ann.  356;  Re  Spain,  14  L.  R.  A. 
97,  47  Fed.  Rep.  208;  Com.  v.  Smith,  supra; 
McLaughlin  v.  South  Bend,  10  L.  R.  A.  857, 
126  Ind.  471;  Ex  parte  Murray,  3  Inters.  Com. 
I  Rep.  574,  98  Ala.  78;  State  v.  Agee,  2  Inters. 
Com.  Rep.  21,  88  Ala.  110;  Wroughtlron  Range 
Co.  V.  Johnson,  8  L.  R.  A.  278,  8  Inters.  Com. 
Rep.  146,  84  Ga.  754;  Fort  Scott  v.  Pelton,  39 
Kan.'  764:  Re  Flinn,  57  Fed.  Rep.  496;  Re 
Rozelle,  57  Fed.  Rep.  155;  Clements  v.  Casper, 
(Wyo.)  35  Pac.  Rep.  472;  Georgia  Pkg.  Co.  v. 
Macon,  22  L.  R.  A.  775,  4  Inters.  Com.  Rep. 
608,  60  Fed.  Rep.  774;  Farris  v.  Henderson.  1 
Okla.  384;  Hooper  v.  California,  155  U.  S. 
648.  39  L.  ed.  297. 

Oaroutte,  J.,  delivered  the  opinion'of  the 
court: 

This  is  an  action  by  tbe  city  of  San  Bernar- 
dino, a  municipal  corporation  of  the  fifth  class, 
to  recover  of  the  Southern  Pacific  Company,  a 
corporation  organized  under  the  laws  of  the 
state  of  Kentucky,  the  sum  of  $100  as  license 
tax  for  carrying  on  ihe  business  of  common 
carrier,  under  the  provisions  of  a  city  ordi- 
nance imposing  a  license  tax  of  $5  a  month  on 
any  person  or  company  carrj-ing  on  such  busi- 
ness in  said  city.  The  answer  alleges  that  the 
defendant  is  engaged  in  interstate  commerce 
in  operating  a  railroad  for  the  carriage  of 
freight  and  passengers  and  United  States  mail 
from  New  Orleans,  in  the  state  of  IjOuLsiana, 
through  the  state  of  California,  to  Portland, 
in  Oregon,  and  as  part  of  said  system  operates  a 
line  of  railroad  to  said  city  of  San  Bernardino, 
and  that  the  sum  sought  to  be  recovered  from 
defendant  is  a  license  tax  for  the  privilege  of 
engaging  in  interstate  commerce,  and  its  as- 
sessment and  attempted  enforcement,  and  col- 
lection ia  a  violation  of  article  1,  section  8, 
parts  3  and  7,  of  the  Constitution  of  the  United 
States.  The  case  was  tried  on  an  agreed  state- 
ment of  facts,  and  judgment  went  for  defend- 
ant in  the  court  below,  and  plaintiff  appeals. 

In  the  agreed  statement  of  facts  we  find  the 
following:  '*  That  the  defendant  is  now,  and 
at  all  the  times  stated  in  plaintiff's  complaint 
herein  was.  a  railroad  corporation  organized 
under  the  laws  of  the  state  of  Kentucky,  and. 
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engaged  in  operating,  as  lessee  of  the  Southern 
Pacinc  Company,  a  continuous  line  of  steam 
railroad,  for  the  carriage  of  freight,  passen 
gers,  and  United  Stales  mails,  for  hire  as  com- 
mon carriers,  from  the  city  of  New  Orleans,  in 
the  stat6  of  Louisiana,  through  the  states  of 
Louisiana  and  Texas,  the  territories  of  New 
Mexico  and  Arizona,  and  the  states  of  Cali- 
fornia and  Oregon,  to  the  city  of  Portland,  in 
the  state  of  Oregon,  and  that  as  a  part  of  i^ 
said  transcontinental  line  of  railroad,  and  con- 
necting with  its  main  line  thereof,  near  Colton, 
in  the  county  of  San  Bernardino,  state  of  Cali- 
fornia, it  operates  a  line  of  steam  railroad  to' 
and  into  the  city  of  San  Bernardino,  in  said 
county  and  state,  for  the  carriage  of  freight, 
passengers,  and  United  States  mails  to  and 
from  points  on  its  said  main  line  of  railroad 
outside  the  state  of  California;  also  between 
points  in  the  state  of  California;  and  that  it 
does  now  and  at  all  times  mentioned  in  said 
complaint  did,  under  contracts  with  the 
government  of  the  United  Slates,  regularly 
carry  over  its  said  line  of  railroad  the  mails  of 
the  United  States  to  and  from  said  city  of  San 
Bernardino,  and  to  and  from  points  outside  of 
the  stale  of  Caliiornia,  and  has  at  all  times 
mentioned  in  the  complaint  herein  maintained 
an  office  at  said  city  of  San  Bernardino  for  the 
carrying  on  of  its  said  business." 

A  license  tax,  which  is  a  tax  on  the  privilege 
of  doing  business  involving  interstate  com- 
merce, fs  void,  and  cannot  be  enforced.  This 
doctrine  cannot  be  questioned.  In  Lyng  v. 
Michigan,  135  U.  S.  161,  84  L.  ed.  150.  3  In- 
ters. Com.  Rep.  143,  the  court  said:  "We 
have  repeatedlv  held  that  no  state  has  the  right 
to  lay  a  tax  on  interstate  commerce  in  any  form, 
whether  by  the  way  of  duties  laid  on  the  trans- 
portation of  the  subjects  of  that  commerce,  or 
on  the  receipts  derived  from  that  transporta 
tion,  or  on  the  occupation  or  business  of  carry- 
ing it  on,  for  the  reason  that  taxation  is  a 
burden  on  that  commerce,  and  amounts  to  a 
regulation  of  it,  which  solely  belongs  to  con- 
gress." See  also  Qrutcher  v.  Kentucky,  141 U. 
S.  47,  35  L.  ed.  649. 

It  would  appear  from  appellant's  brief  that 
this  proposition  of  law  is  not  controverted, 
but  its  application  to  the  facts  of  this  case  is 
denied,  upon  the  ground,  as  it  is  claimed,  that 
the  line  of  railroad  operated  by  the  defendant 
in  the  city  of  San  Bernardino  is  not  its  main 
trunk  line,  but  is  only  a  branch  thereof.  In 
other  words,  it  is  conceded  that  a  similar  li- 
cense tax  to  the  one  here  involved  would  not 
be  a  valid  tax,  and  could  not  be  collected,  in 
any  city  located  upon  the  main  trunk  line  of 
road  between  N^w  Orleans  and  Portland,  Or., 
not  even  in  the  city  of  Colton,  which  is  situ 
ated  at  the  point  of  junction  of  the  main  and 
branch  lines,  and  in  the  same  county  as  the 
plaintiff  itself.  Under  the  at^reed  statement 
of  facts,  there  is  no  sound  foundation  upon 
which  to  rest  the  application  of  a  different 

firinciple  of  law  in  these  two  classes  of  cities. 
I  is  stipulated  that  this  branch  line  is  "a  part 
of  its  said  transcontinental  line  of  railroad," 
and  in  the  face  of  existence  of  such  fact  we 
do  not  perceive  any  force  in  plaintiff's  con- 
tention that  this  particular  part  of  the  rail- 
road is  no  part  of  its  main  trunk  line.  But 
the  stipulation  of  facts  even  goes  beyond  this 
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broad  statement  and  declares  that  the  line  of 
road  operating  in  the  city  of  San  Bernardino 
carries  passengers,  freight,  and  United  States 
mails  to  and  from  points  on  its  said  main  line 
of  railroad,  outside  of  the  stale  of  California; 
also  between  points  in  the  state  of  California, 
and  likewise  conveys  the  United  States  mails 
to  and  from  such  points.  Carrying  passengers 
and  freight  from  San  Bernardino  to  a  thousand 
places  on  the  line  of  the  road  in  other  states, 
and  likewise  from  those  points  to  San  Bernar- 
dino, is  conducting  an  interstate  commerce 
business  pure  and  simple,  and  by  the  stipula- 
tion this  is  the  business  the  defendant  is  carry- 
ing on  in  the  city  of  San  Bernardino.  The 
question  of  power  in  the  city  to  create  such 
an  ordinance  is  not  to  be  tested  by  the  fact  as 
to  whether  or  not  the  city  is  located  upon  any 
particular  line  of  railroad,  be  it  trunk  or 
branch  line,  but  rather  by  the  character  of  the 
business  in  which  the  defendant  is  engaged  in 
the  city  passing  the  ordinance. 

In  dealing  with  this  question,  we  do  not  con- 
cern ourselves  as  to  the  character  of  the  fran- 
chise under  which  either  the  trunk  line  or  the 
branch  line  of  defendant  is  doing  business. 
The  character  of  defendant's  business,  and  not 
the  character  of  its  franchise,  points  the  judg- 
ment. Again,  as  far  as  plaintiff  is  concerned, 
it  is  the  terminus  of  the  transcontinental  line; 
but  we  think  the  question  of  direct  line  and 
terminal  wholly  immaterial. 

If  this  question  is  to  be  determined  by  the 
character  of  the  business  done,  and  we  are 
clear  that  by  such  rule  the  rights  of  defendant 
are  to  be  measured,  then  plaintiff  stands  upon 
common  ground  with  every  other  city  situated 
in  the  state  of  California  upon  the  main  line 
proper,  for  in  those  cities  the  defendant  con- 
ducts and  carries  on  the  same  kind  and  char- 
acter of  business  as  is  conducted  and  carried 
on  in  the  city  of  San  Bernardino.  While  de- 
fendant does  business  in  the  city  of  San  Ber- 
nardino in  cjirrying  freight  and  passengers  to 
and  from  other  points  in  the  state  of  California 
upon  the  trunk  line,  the  same  conditions  are 
present  as  to  every  other  city  located  upon  the 
trunk  line,  and  such  circumstance,  if  control- 
ling, would  ^ive  them  all  power  to  levy  the 
tax  here  assailed. 

There  is  no  attempt  by  the  ordinance  here 
under  discussion  to  levy  this  tax  upon  the  local 
business  of  the  defenaant,  even  if  the  power 
to  take  such  course  existed,  but  by  its  terms 
it  includes  both  local  and  interstate  business. 
The  ordinance  covers  its  entire  business  as 
common  carriers,  regardless  of  its  nature,  and 
therefore,  of  necessity,  operates  as  a  burden 
upon  interstate  commerce,  if  its  business  is  of 
that  character.  As  a  condition  attached  to  the 
conduct  of  its  business  in  the  city  of  San  Ber- 
nardino, it  is  required  by  this  ordinance  to  pay 
a  tax  to  the  city.  In  that  city  its  business  is 
not  contined  within  the  state  lines  of  California, 
it  is  therefore  engaged  in  interstate  commerce, 
and,  being  so  engaged,  no  statute  or  municipal 
law  can  burden  or  handicap  its  business,  for 
the  regulation  thereof  rests  solely  in  the  hands 
of  congress.  For  the  foregoing  reasons  the 
judgment  is  afflrnied. 

We  concur:    Van  Fleet*  J.,  Harrison^ 
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1*  A  statute  reqnirlnir  a  person  nomi- 
nated for  the  same  office  by  different 
parties  at  the  same  eleotion  to  notify  the  elec- 
tion commissioners  within  a  limited  time  upon 
the  column  of  which  party  his  name  shall  appear 
and  forbidding  its  appearance  in  more  than  one 
place  will  not  apply  to  cases  in  which  the  speci- 
fied time  has  elapsed  before.the  act  takes  effect. 

4S«  A  ballot  law  which  permits  the  name 
of  a  candidate  to  appear  on  the  official 
ballot  but  once»  alchough  he  may  be  nomi- 
nated by  different  parties,  is  not  unconstitutional 
although  some  voters  may  be  unable  to  vote  as 
voters  of  other  parties  can  for  all  the  candidates 
of  their  party  without  marking  the  ballot  more 
than  once,  or  to  have  all  the  candidates  of  their 
party  appear  on  the  party  ballot. 

(March  26, 1885.) 

APPLICATION  for  a  writ  of  mandamus  to 
compel  defendants  to  put  relator's  name 
in  the  columns  belonging  to  three  different 
parties  on  the  ballot  of  an  approaching  election 
as  candidate  for  representative  in  congress. 
AUotoed. 
The  facts  are  stated  in  the  opinion. 
Mr.  Myron  H.  Walker,  for  relator: 
The  law  is  unconstitutional: 

(1)  Because  it  is  destructiye  of  rifi^hts  in- 
lierent  in  every  qualified  elector  and  funda- 
mental in  a  representative  government,  the 
preservation  of  which  is  essential  to  a  free  peo- 
ple and  a  republican  form  of  government. 

(2)  Because  it  requires  a  test  for  an  office  or 
public  trust  expressly  forbidden  by  the  Con- 
stitution. 

Const,  art.  18,  §  1. 

(8)  Because  it  is  retrospective  in  operation, 
and  renders  illegal  that  which  was  legal  and 
valid  when  done,  and  affords  no  opportunity 
to  conform  to  its  requirements  in  the  pending 
election  to  which  it  is  made  applicable. 

Constitutions  measure  the  powers  of  the 
rulers,  but  they  do  not  measure  the  rights  of 
the  governed. 

Cooley,  Const.  Lim.  47;  People  v.  Hurlbut, 
24  Mich.  107,  9  Am.  Rep.  108;  Story.  Miscel- 
laneous Writings,  620. 

!><  From  the  foundation  of  our  national  as  well 
as  our  state  government,  it  has  been  a  guar- 
anteed and  assured  right  of  the  qualified 
elector,  freely  and  without  coercion,  to  vote 
for  the  person  of  his  choice  for  every  elective 


office,  providing  only  that  such  person  pos- 
sessed the  legal  qualifications  for  that  office. 

The  act  in  effect  is  an  attempt  to  prevent  the 
free  choice  by  the  people  of  their  candidates 
for  office;  and  in  this  manner  their  free  choice 
of  the  officers  themselves. 

It  is  no  answer  to  sav  that  such  candidate 
will  appear  upon  the  otflcial  ballot  upon  some 
other  party  ticket,  for  to  vote  for  him,  they 
must  make  no  nomination  or  antagonize  the 
one  they  do  make,  and  thus  endanger  and 
abandon  their  party  nomination  and  organiza- 
tion, when  to  them  its  success  is  of  great  im- 
portance and  the  voters  are  necessarily  dis- 
criminated against. 

The  Constitution,  art  7,  §  2,  provides  that 
**all  votes  shall  be  given  by  ballot." 

The  system  of  ballot  voting  rests  upon  the 
idea  thai  every  elector  is  to  be  entirely  at  lib- 
erty to  vole  for  whom  he  pleases,  and  with 
what  party  he  pleases,  and  that  no  one  is  to 
have  the  right  or  be  in  the  position  to  question 
his  independent  action,  either  then  or  at  any 
subsequent  time. 

Cooiey.  Const  Lim.  762;  6  Am.  &  Eng. 
Encyclop.  Law,  p.  848. 

All  regulations  of  the  elective  franchise 
must  be  reasonable,  uniform,  and  impartial; 
they  must  not  have  for  their  purpose  directly 
or  indirectly  to  deny  or  to  abndge  the  consti- 
tutional right  of  citizens  to  vote,  or  unneces- 
sarily to  impede  its  exercise;  if  they  do  they 
must  be  declared  void. 

Cooiey,  Const.  Lim.  768;  Oapen  y.  Foster,  12 
Pick.  485,  28  Am.  Dec.  632;  Aity-Gen,  v.  De- 
troiU  7  L.  R.  A.  99.  78  Mich.  558. 

It  cannot  be  for  a  moment  contended  that  by 
section  6  of  article  7,  the  f  ramers  of  the  con- 
stitution intended  to  give  the  legislature  the 
power  to  arbitrarily  disfranchise  any  elector 
who  is  such  under  section  1  of  the  same  article, 
or  to  make  any  difference  between  the  rights 
of  any  of  the  classes  of  electors  therein  speci- 
fied, or  to  put  obstacles  in  the  way  of  the  bal- 
lot box  for  one  class  while  the  road  is  left  open 
to  another. 

AtiyGen.  v.  Detroit,  9upra;  Page  v.  AUen, 
58  Pa.  888, 98  Am.  Dec.  272;  Dells  v.  Kennedy, 
49  Wis.  1555,  85  Am.  Rep.  786;  Edmonds  v. 
Banbury,  28  Iowa,  267,  4  Am.  Rep.  177;  Mon- 
roe V.  CoUins,  17  Ohio  St.  685;  DaggeU  v. 
Hudson,  48  Ohio  8t  561.  54  Am.  Rep.  832; 
State  v.  Baker,  88  Wis.  71;  8taU  v.  ButU,  81 
Kan.  554. 

This  act  is  not  uniform.  It  is  aimed  at  mi- 
nority parties.  It  is  not  impartial.  "It  put 
obstacles  in  the  way  of  the  ballot  box  for  one 
class  or  party  while  the  road  is  left  open  to  an- 
other." It  is  partisan  legislation.  It  might 
well  be  entitled  "An  act  to  perpetuate  the  su- 
premacy of  the  party  in  power. 


NOTB.— The  at)oveca8e  adds  to  the  rapidly  jrrow- 
inflf  list  of  valuable  cases  construingr  the  Australian 
Ballot  Law  as  adopted  in  the  different  states  of  the 
Union  with  various  modincattons. 

For  marks  on  ballots,  see  Rutledire  v.  Crawford 
<Cal.)  18  L.  R.  A.  761,  and  noU,  also  later  cases  cited 
In  footnote  with  Se^o  v.  Stoddard  (Ind.)  22  L.  R. 
A.  468,  and  the  cases  of  Ellis  v.  May  (Mich.)  25  L.  R. 
59  L.  R.  A. 


A.  825,  and  Taylor  v.  Bleakley  ( Kan.)  28  L.  R.  A  688. 

For  Irreirularitles  jn  taklnir  such  tMllots,  see 
Bowers  v.  Smith  (Mo.)  Itt  L.  R.  A.  754.  and  note. 
See  also  Re  Contested  Election  of  School  Directors 
(Pa.)  27  L.  R.  A.  284,  and  cases  cited  in  footnote. 

As  to  nominations,  see  aisoStaokpole  v.  Hallaban 
(Mont.)  28  L.  R.  A.  502;  Maoston  v.  Mcintosh  (Minn.) 
28  L.  R.  A.  606. 
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Where  the  constitutioD  has  prescribed  the 
•qualification  of  electors  it  is  not  in  the  power 
of  the  leg[is]ature  to  take  from  or  add  to  such 
qualifications,  or  to  injuriously,  unreasonably, 
or  unnecessarily  restrain,  impair,  or  impede  the 
right  of  suffrage  thus  guaranteed  by  the  con- 
stitution. 

6tate  V.  UaUm,  22  L.  R  A.  124, 82  Fla.  645. 

If  the  time  shall  come  when  party  headings 
are  given  up  and  the  Australian  system  is 
adopted  in  its  entirety,  so  that  the  names  of  the 
candidates  for  the  same  office  appear  together 
under  the  title  of  that  office,  without  any  party 
<lesigDation  or  heading,  so  far  as  the  official 
ballot  is  concerned,  there  can  be  no  discrimina- 
tion between  the  candidates  and  voters  of  dif- 
ferent parties. 

Wigniore's  Australian  Ballot,  p.  56,  and  note,. 

But  in  any  event  and  under  any  circum- 
stances, under  our  present  system,  the  right  to 
make  free  and  untrammeled  nominations  of 
•candidates  for  office  is  of  vital  and  funda- 
mental importance. 

Maynard  v.  FivBt  Dist.  of  Kent  County 
Board  of  Canvassers,  1 11  L.  R  A.  882, 84  Mich. 
242;  AttyOen,  v.  Detroit,  58  Mich.  216,  55 
Am.  Rep.  675;  McCrary,  Elections,  ^  8;  Cooley, 
Const.  Lim.  488,  484;  PeopU  v.  Uurlbut,  24 
Mich.  92,  9  Am.  Rep.  108. 

The  act  in  question  is  unconstitutional,  be- 
•rause  in  effect  it  establishes  a  political  test  as 
a  qualification  for  office  or  public  trust  con- 
trary to  article  18,  §  1,  of  the  Constitution. 

People  V.  Eurlbut,  supra;  Atty-Qen.  v.  De- 
troit, 58  Mich.  214,  65  Am.  Rep.  675. 

This  act  is  invalid  as  applied  to  the  pending 
election. 

Yiek  Wo,  v.  Hopkins,  118  U.  8.  856,  80  L. 
«d.  220. 

Messrs.  Howard  A  Roos  and  £•  M. 
Irish*  also  for  relator: 

Laws  passed  to  preserve  the  puritv  of  elec- 
tions, and  to  guard  the  elective  franchise,  must 
be  impartial,  and  calculated  V>  facilitate  and 
secure  rather  than  to  subvert  and  impede  the 
right  to  vote. 

Capen  v.  Foster,  12  Pick.  488.  28  Am.  Dec. 
^2;  AUyQen.  v.  Detroit,  7  L.  R.  A.  99,  78 
Mich.  560,  58  Mich.  218, 65  Am.  Rep.  675;  Peo- 
pU V.  Hurlbut,  24  Mich.  44,  9  Am.  Rep.  108. 

The  question  raised  by  this  relator  involves 
the  right  to  vote  for  a  representative  in  con- 
gress. Article  2  of  the  14th  Amendment  to 
the  Constitution  of  the  United  States  provides: 
**But  when  the  right  to  vote  at  any  elections  for 
the  choice  of  electors  for  president  and  vice- 
president  of  the  United  States,  representatives 
ip  congress,  the  executive  and  judicial  officers 
of  a  state,  or  the  members  of  the  legislature 
thereof,  is  denied  to  any  of  the  male  inhabi- 
tants of  such  state,  beiog  twenty-one  years  of 
age  and  citizens  of  the  United  States,  or  in  any 
way  abridged  except  for  participation  in  re- 
bellion, or  other  crime,  the  basis  of  representa- 
tion therein  shall  be  reduced  in  the  proportion 
which  the  number  of  such  male  citizens  shall 
bear  to  the  whole  number  of  male  citizens 
twenty-one  years  of  age  in  such  state." 

This  Wtute  of  Michigan,  while  it  does  not 
deny  the  right  to  vote,  abridges  it,  and  raises 
a  question  not  only  for  the  federal  court  to 
settle  finally,  but  one  which  might  be  taken  to 
29  L.  R.  A. 


the  house  of  representatives  on  a  contested 
election. 

The  Constitution  of  the  United  States  prohib- 
its a  state  from  passing  an^  ex  post  facto  law. 

The  amendment  to  section  10  in  question  is 
an  ex  post  facto  law. 

Cummings  v.  Missouri,  71  U.  S.  4  Wall.  277, 
18  L.  ed.  856. 

Mr,  Fred*  A.  Maynard»  Atty  Oen,,  for 
respondents: 

The  act  in  question  is  not  only  constitutional 
and  therefore  legal,  but  it  is  one  of  the  wisest 
laws  that  could  be  placed  upon  the  statute 
books,  a  law  which  must  do  much  to  prevent 
fraud  at  elections  in  this  state,  and  to  preserve 
the  sacredness  of  the  ballot  box,  upon  which 
the  welfare  of  this  country  depends. 

The  method  which  has  prevailed  in  this 
state,  of  placing  the  name  of  a  man  in  two  or 
more  columns  on  the  official  ballot,  is  now  il- 
legal, and  if  not  unconstitutional,  should  be 
so;  it  is  desif^ned  to  accomplish  by  fraud  and 
jieception  what  could  not  be  accomplished  by 
legitimate  methods. 

If  a  man  has  a  right  to  be  voted  for,  and  also 
an  opportunity  to  \^  voted  for,  it  must  follow 
that  every  nominee  shall  have  an  equal  chance 
upon  the  ballot,  so  far  as  its  official  arrange- 
ment is  concerned.  No  candidate  shall  have 
an  advantage  over  another,  but  each  candidate 
must  stand  on  a  perfectly  equal  footing  with 
the  other. 

How  can  this  constitutional  principle  be 
carried  out  when  it  is  permitted  that  one  man 
shall  have  his  name  printed  on  two  or  more 
columns  of  the  official  ballot. 

This  act  requires  a  little  thoughtful  con- 
sideration and  care,  and  it  requires  evidence 
of  the  voter's  desire  to  vote  for  the  candidate 
by  taking  his  pencil  and  making  a  cross  op- 
posite his  ifame.  The  act  does  not  prevent  the 
man  receiving  the  votes;  but  the  act  does  pre- 
vent the  name  of  the  nominee  of  one  party  ap- 
pearing in  another  column  and  thereby  re- 
ceiving votes  of  those  who  would  never  vote 
for  him  except  from  the  fact  of  his  name  ap- 
pearing in  the  column  set  aside  for  their  party, 
whose  principles  they  indorse  and  who  they 
think  the  nominee  stands  for. 

A  court  will  not  declare  the  statute  uncon- 
stitutional and  void  solely  on  the  ground  of 
unjust  and  oppressive  provisions,  or  because  it 
is  supposed  to  violate  the  natural  social  or 
political  rights  of  the  citizen. 

Cooley,  Const.  Lim.  6th  ed.  p.  197. 

^r. Moses  TM^^rt,  also  for  respondents: 

Article  7,  sectfon  6,  of  the  Constitution 
reads: 

**Law8  may  be  passed  to  preserve  the  purity 
of  elections  and  guard  against  abuses  of  the 
elective  franchise. "  That  the  laws  which  may 
be  passed  for  such  purpose,  and  the  methods 
adopted  by  the  legislature  to  accomplish  it,  are 
entirely  a  matter  of  discretion  in  the  lawmak- 
ing power,  under  the  decisions  of  this  court,  is 
too  plain  for  argument.  The  limit  is  only 
drawn  when  the  act  is  destructive  of  the  right 
of  franchise. 

People  V.  Kopplekom,  18  Mich.  842;  Detroit 
V.  Rush,  10  L.  R.  A.  171,  82  Mich.  632;  Peo- 
ple V.  Blodgett,  18  Mich.  127;  Atty-Oen.  v. 
Detroit,  58  Mich.  218,  55  Am.  Rep.  675;  Atty- 
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Gen.  V.  May,  25  L.  R.  A.  325.  99  Mich.  588; 
AityGen.  v.  Del/roit,  7  L.  R.  A.  99.  78  Mich. 
545;  Shields  v.  Jacob,  13  L.  R.  A.  760,  88  Mich. 
164;  ChaUau  ^r,  Jacob,  88  Mich.  170;  Atty-Gen. 
V.  Glaser,  102  Mich.  896  and  407  ;  Cooley, 
Const.  Lim.  p.  768;  Paine,  Elections,  §  301; 
ZeiUr  v.  Chapman,  64  Mo.  502;  Nefzger  v.  De- 
li oit  &  St,  P.  R,  Co.  86  Iowa.  642;  StaU  v. 
HilmanUl,  21  Wis.  667;  Capen  v.  Foster,  12 
Pick.  485,  23  Am.  Dec.  682. 

Whether  such  regulation  be  reasonable  or 
unreasonable  is  for  the  determination  of  the 
legislature,  and  not  for  the  courts,  so  long  as 
such  legislation  does  not  become  destructive. 

Atty-Gen.  v.  McQuade,  94  Mich.  489;  Atty- 
Gen.  V.  May,  and  Atty-Gen.  v.  Detroit,  supra; 
State  V.  Black,  16  L.  R.  A.  769,  54  N.  J.  L. 
446;  Botcers  v.  Smith,  16  L.  R.  A.754,  111  Mo. 
45;  DeWalt  v.  BartUy,  15  L.  R.  A.  771,  146 
Pa.  529. 

The  law  itself  may  be  regarded  in  the  light 
of  an  attempt  on  the  part  of  the  people  to  se- 
cure a  pure,  free,  and  unintimidated  ballot; 
every  presumption  is  in  favor  of  the  law. 

Detroit  V.  Rvsh,  10  L.  R.  A.  171.  82  Mich. 
582;  Shields  v.  Jacob,  and  Chateau  v.  Jacob, 
supra. 

The  discretionary  power  extends  to  the  form 
of  ballot  as  well  as  to  the  manner  in  which  it 
shall  be  deposited,  and  the  registration  of 
voters. 

Paine,  Elections,  ^  454. 

No  inclination  appears  in  the  opinions  of 
courts  of  other  states,  tending  to  restrict  legis- 
lative power  in  the  exercise  of  legislative  dis- 
cretion in  the  enactment  of  such  laws. 

Miner  v.  Olin,  159  Mass.  487;  Atkeson  v. 
J.ay,  115  Mo.  539;  Zeikr  v.  Chapman,  supra; 
Simpson  v.  Osbom,  52  Kan.  828;  JVefzQer  v. 
Detroit  dt  St.  P.  R.  Co.  supra;  Re  Ballot  Marks, 
18  R.  I.  — ;  Page  v.  Allen.  68  Pa.  347.  98  Am. 
Dec.  272;  Patterson  v.  Barloto,  60  Pa.  54;  De 
Walt  v.  Bartley,  15  L.  R.^  771.  146  Pa.  529. 

It  is  possible  under  present  methods  to  find 
a  Prohibitionist  voting  for  men  utterly  opposed 
to  taxation  or  prohibition  of  the  liquor  traffic, 
and  the  Democrat  for  prohibition,  and  so  with 
the  members  of  other  parties  professing  di- 
rectly opposing  theories  of  government  or 
policy. 

Stat€  V.  Barden,  10  L.  R.  A.  155,  77  Wis. 
601;  Coffei/  v.  Edmonds,  58  Cat  526;  State  v. 
Adams,  65  Ind.  398;  State  v.  Wolf,  17  Or.  119; 
Kellogg  v.  Hickman,  12  Colo.  656;  Druliner  v. 
State,  29  Ind.  808;  Stanley  v.  Manly,  35  Ind. 
275;  Millholland  v.  Bryant,  89  Ind.  863;  Peo 
pie  V.  Kilduff,  15  III.  493,  60  Am.  Dec.  769; 
Kirk  V.  Hkoads,  46  Cal.  898;  Partin  v.  Wim- 
berg,  15  L.  R  A.  775,  130  Ind.  561. 

The  law  was  given  immediate  effect  by  its 
terms,  and  apparently  applies  to  all  the  actions 
of  boards  of  election  commissioners  in  the  |)er- 
formance  of  their  specific  duties. 

Bav  City  d  E.  S.  R.  Co.v.  Austin,  21  Mich. 
890:  Van  Fleet  v.  Van  Fleet,  49  Mich.  610; 
Cooley,  Const.  Lim.  pp.  834,  885,  470,  471; 
People  V.  Ingham  County  Suprs.  20  Mich.  95; 
Endiich.  Interpretation  of  Statutes,  478. 

The  giving  of  the  law  in  question  immediate 
effect  after  the  governor  had  called  the  elec- 
tion, and  too  late  for  the  twenty  days'  election 
by  relator,  as  to  which  column  he  desired  to 
have  his  name  placed  upon,  would  not  require 
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the  full  twenty  days.  Statutory  notice  is  held 
dispensed  with  where  an  office  is  to  be  filled  at 
a  regular  election  under  a  law  passed  so  late 
that  the  full  statutory  notice  could  not  be 
given. 

PoweU  V.  Jackson,  61  Mich.  129;  AUyGen, 
V.  Iron  County  Board  of  Canrassers,  64  Mich. 
609;  People  v.  Witherell,  14  Mich.  _48;  People 
V.  Hartwell,  12  Mich.  608.  86  Am.  Dec.  70. 

Lon|^,  «/.,  delivered  the  opinion  of  the 
court : 

The  relator  was  nominated  on  February  28, 
1895,  as  a  candidate  for  representative  in  con- 
gress by  the  Prohibition  party  for  the  third 
congressional  district  of  Michigan,  and  on 
March  7  he  was  nominated  for  the  same  ofllce 
by  the  Free  Silver  party.  On  February  27 
the  People's  party  nominated  one  Robert  Mc- 
Dougall  for  the  same  office.  On  March  8- 
Robert  McDoueall  withdrew  as  a  candidate 
upon  the  People's  party  ticket,  and  the  re- 
lator was  substituted  in  his  stead  by  the  con- 
'gressional  committee  of  the  People's  party, 
such  committee  certifying  that  they  were  au- 
thorized by  the  convention  to  till  any  vacancy 
upon  such  ticket.  Certificates  were  filed  with 
the  election  commissioners,  March  7,  8,  and 
9.  The  relator  claims  that  he  has  the  right, 
under  Act  No.  190  of  the  Public  Acts  of  1891 
to  have  his  name  printed  upon  each  of  these 
three  tickets.  On  March  14,  1895,  an  amenda- 
tory act  was  passed  by  the  legislature  to  the 
election  law,  and  given  immeniate  effect,  and 
respondents  claim  that  under  the  terms  of  this 
amendatory  act  the  relator  is  not  entitled  to 
have  his  name  appear  upon  the  official  ballot 
more  than  once.  I'his  amendatory  act  pro- 
vides that  "it  shall  be  unlawful  for  the  said 
board  of  election  commissioners  to  cause  to 
be  printed  in  more  than  one  column  on  the 
ballot  the  name  of  anv  candidate  who  shall 
have  received  the  nomination  by  two  or  more 
parties  or  pol  itical  organizations  for  the  same 
office."  The  act  contains  further  provisions, 
relating  to  the  manner  in  which  a  choice  is 
to  be  made  by  the  candidate  as  to  the  place 
which  his  name  shall  have  on  the  ballot  as 
follows :  "  Any  person  so  receiving  the  nom- 
ination for  the  same  office  by  two  or  more  par- 
ties or  political  organizations  sball,  within 
five  days  after  his  name  has  been  certified 
to  said  election  commission  as  having  been 
nominated  by  two  or  more  political  parties 
for  the  same  office,  give  notice  to  the  board 
of  election  commissioners  of  each  county  in 
the  state,  if  said  nomination  be  for  a  state 
office,  and  to  the  board  of  election  commis- 
sioners of  each  county  in  the  district,  if  said 
nomination  be  for  a  congressional,  judicial, 
or  legislative  office,  and  to  the  board  of  elec- 
tion commissioners  of  the  county,  if  such- 
nomination  be  for  a  county  office,  specifying 
in  such  notice  the  column  of  which  party  or 
political  organization  on  the  ballot  he  wishes 
bis  name  to  be  printed,  and  said  board  of 
election  commissioners  shall  print  the  name 
of  such  candidate  in  such  column  on  the  ballot 
so  specified  by  him.  and  in  no  other  column. 
Such  notice  shall  be  given  to  said  election 
commissioners  by  delivering  the  same  either 
in  person  or  by  depositing  the  same  in  the 
post-office,  in  a  sealed  envelope,  with  post- 
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Age  prepaid,  directed  tn  the  chairman  of  such 
board  of  election  commissioners  at  the  county 
seats  of  the  respective  counties :  provided  fur- 
ther, that  in  case  any  such  candidate  so  nom- 
inated by  two  or  more  parties  or  political 
-organizations  for  the  same  office,  and  whose 
names  shall  have  been  certified  by  the  chair- 
man and  secretary  of  the  committees  of  such 
parties  or  political  organizations  to  said  board 
-of  election  commissioners,  within  the  time 
and  as  above  provided  shall  refuse  or  neglect 
to  give  notice  to  said  board  of  election  com- 
missioners as  above  provided,  and  within  the 
time  above  named,  specifying  in  which  col- 
umn on  the  ballot  he  wishes  his  name  to  be 
printed,  then  in  such  case  said  board  of  elec- 
tion commissioi)ers  shall  cause  his  name  to 
be  printed  in  the  column  of  the  party  or  po- 
litical organization,  from  the  chairman  and 
secretary  of  whose  committee  said  board  of 
•election  commissioners  shall  have  first  re^ 
-ceived  notice  of  such  person's  nomination  for 
said  office,  and  said  board  of  election  com- 
missioners shall  not  cause  the  name  of  such 
person  to  be  printed  on  the  ballot  as  u  candi- 
date for  the  same  oflice  in  any  other  column. " 
The  rela»tor  contends :  (1)  That  this  amended 
law  is  wholly  unconstitutional,  for  the  rea- 
son that  it  discriminates  between  political 
parties,  and  imposes  a  political  test  as  a  con- 
dition to  one  becoming  a  candidate  for  office. 
(2)  That  if  the  statute  be  upheld  as  constitu- 
tional as  applied  to  future  elections,  in  which 
the  opportunity  is  given  to  parties  and  can- 
didates to  act  under  the  law,  it  cannot  be  so 
far  given  retroactive  effect  as  to* make  it  ap- 
plicable to  a  case  like  the  present,  where  the 
nominations  of  the  parties  had  been  made, 
and  the  time  within  which,  under  the  terms 
of  the  act,  the  candidate  is  required  to  make 
his  election  as  to  the  place  which  his  name  is 
to  have  on  the  ballot  has  expired  before  the 
act  took  effect. 

1.  The  constitutional  question  is  one  of 
unusual  importance,  and  as  the  exigencies  of 
the  present  "case  demand  a  prompt  decision, 
in  order  that  the  rights  of  the  relator  may  be 
protected,  and  as  we  have  reached  the  con- 
clusion that  the  act  is  valid,  and  within  the 
power  of  the  legislature,  acting  under  the 
provisions  of  article  7,  section  6,  of  the  Con- 
stitution, which  provides  that  "laws  may  be 
passed  to  preserve  the  purity  of  elections, 
and  guard  against  abuses  of  the  elective  fran- 
chise, "  and  as  the  relator  in  the  present  case 
is  entitled  to  his  remedy  without  delay,'  we 
have  thought  it  best  to  direct  the  entry  of 
the  order,  and  withhold  a  written  ooinion 
upon  the  main  point  until  we  shall  have  the 
opportunity  to  formulate  our  views  upon  that 
question,  and  an  opinion  upon  the  full  case 
covering  that  question  will  he  handed  down 
later. 

2.  We  are  of  the  opinion  that  the  Amenda- 
tory Act  of  March  14  cannot  be  held  appli- 
cable to  the  present  case.  The  time  within 
which  the  candidate  is  authorized  by  law  to 
exercise  his  choice  of  tickets  bad  in  the  pres- 
ent case  expired  before  the  law  took  effect. 
He,  therefore,  under  the  law,  had  no  oppor- 
tunity to  exercise  the  right  conferred.  If  it 
be  attempted  to  apply  the  terms  of  this  act  to 
the  present  case,  the  election  commissioners 
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would  be  bound  under  the  other  provisions 
of  the  act  to  print  the  name  of  the  candidate 
on  the  ticket  first  certified,  thus  excluding 
wholly  the  right  of  choice  plainly  intended 
to  be  conferred  by  the  statute.  The  treneral 
rule  is  well  settled  in  this  state  anH  else- 
where that  all  statutes  are  prospective  in  their 
operation,  except  when  a  contrary  intent  is 
clearly  evidenced  by  the  context.  Heineman 
V.  SrMloas,  88  Mich.  153;  Stitt  v.  Casterline, 
89  Mich.  289 ;  Smith  v.  Finch,  80  Mich.  382 ; 
Finn  v.  Haynes,  37  Mich.  63 ;  Maxwell  v.  Bay 
City  Bridge  Go,  46  Mich.  278 :  DanrUU  Store  i 
Mfff'  0>'  V.  Adsit,  88  Mich.  244.  The  rule  to 
be  derived  from  a  comparison  of  a  vast;  num- 
ber of  judicial  utterances  upon  this  subject 
seems  to  be  that,  even  in  the  absence  of  con- 
stitutional obstacles  to  retroaction,  a  con- 
struction giving  to  a  statute  a  prospective 
operation  is  always  to  be  preferred,  unless  a 
purpose  to  give  it  a  retrospective  force  is  ex- 
pressed by  a  clear  and  positive  command,  or 
to  be  inferred  bv  necessary,  unequivocal, 
and  unavoidable  Implication  from  the  words 
of  the  statute,  taken  by  themselves  and  in  con- 
nection with  the  subject-matter,  and  the  oc 
casion  of  the  enactment,  admitting  of  no  rea- 
sonable doubt,  but  precluding  all  question 
as  to  such  intention.  Endl  ich,  Interpretation 
of  Statutes,  §  271.  Judge  Cooley,  in  his  work 
on  Constitutional  Limitations  (2d  ed.,  p. 
370) ,  referring  to  this  subject,  says ;  ^  Legis- 
lation of  this  character  is  exceedingly  liable 
to  abuse ;  and  it  is  a  sound  rule  of  construction 
that  a  statute  should  have  a  prospective  opera- 
tion only,  unless  its  terms  show  clearly  a 
legislative  intention  that  it  should  act  ret- 
rospectively;  and  some  of  the  states  have 
deemed  it  just  and  wise  to  forbid  such  laws 
altogether  by  their  constitutions. "  As  is  said 
in  Potter's  Dwarris  on  Statutes  and  Consti- 
tutions, in  a  note  on  page  163:  "Although 
the  words  of  the'  statute  are  broad  enough  in 
their  literal  extent  to  comprehend  existing 
cases,  they  must  yet  be  construed  as  applica- 
ble only  to  cases  that  may  thereafter  arise, 
unless  a  contrary  intention  is  unequivocally 
expressed  therein. "  The  act  grants  the  right 
of  choice  of  tickets,  but  compels  the  choice 
within  a  time  which  had  already  expired  in 
the  present  case  when  the  act  took  effect,  and 
then  in  express  terms  provides  that  if  the 
choice  is  not  made  by  the  candidate  within 
that  time  the  election  commissioner  shall 
print  his  name  in  the  ticket  first  certified. 
There  is  no  other  alternative  under  the  act 
but  that,  if  the  choice  is  not  made  by  the 
candidate  within  the  time,  his  name  must  be 
printed  upon  the  ticket  first  certified,  and  if 
we  hold  that  the  relator  may  have  further 
time  beyond  the  time  fixed  by  the  act  we 
must  interpolate  something  into  the  statute. 
If  this  be  done,  what  time  shall  be  fixed  when 
the  relator  must  make  his  choice?  What  is 
to  guide  us  in  fixing  that  time?  Certainly 
not  the  act  itself,  but  an  arbitrary  rule  which 
we  must  adopt,  and  which  is  not  contained 
in  the  act.  it  cannot  be  presumed  from  the 
language  of  the  statute  that  the  legislature 
intended  such  a  result  as  that  one  who  could 
not  conform  to  the  provisions  of  the  act,  for 
the  reason  that  the  proceedings  in  his  case 
had  so  far  progressed  as  to  render  compliance 
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"by  bim  with  tbe  terms  of  tbe  act  impossible,  I  ing  his  will  at  the  ballot  box,  or,  to  apply 
should  be  held  within  the  act.  |  the  rule  to  the   present  cases,  it  does  not 

TTie  writ  must  issve  to  tJie  eUetion  boards  ofi  guarantee  to  each  voter  the  right  to  express 


the  counties  named,  directing  such  boards  to 
print  the  relator's  name  upon  all  three  tick- 
ets mentioned. 


McGrath,  Ch, 
and  Hooker,  J  J. , 


(7.,  did  nut  sit.     Grant 
concurred  with  Long^f  «7. 


Montii^omery,  J.:  I  concur  in  the  fore- 
going opinion,  so  far  as  it  holds  that  the 
right  of  the  present  relator  cannot  be  affected 
by  the  provisions  of  the  Act  of  March  14. 
As  this' holding  disposes  of  the  case,  I  do 
not  deem  it  necessary  to  set  forth  my  views 
upon  the  question  of  the  constitutionality  of 
the  act. 

Grant, «/.,  delivered  the  following  opin- 
ion on  October  1,  1895 : 

A  brief  opinion  was  filed  in  this  case  upon 
the  hearing  and  is  found  on  page  382,  ante. 
The  provision  of  the  constitution  empower- 
ing the  legislature  to  enact  laws  to  preserve 
the  purity  of  elections  and  the  provisions  of 
the  statute  are  sufficiently  stated  in  that  opin- 
ion. For  want  of  time  a  written  opinion 
upon  the  constitutional  question  was  then 
withheld. 

If  the  effect  of  this  act,  as  is  strenuously 
argued  by  the  learned  counsel  for  the  relator, 
i8l;o  "subvert  or  impede  the  right  to  vote," 
it  is  clearly  uaconstitutional.  If,  on  the 
contrary,  it  neither  subverts  nor  impedes, 
but  only  reirulates  that  ri^ht  it  is  constitu- 
tional. As  experience  has  disclosed  corrup- 
tion, fraud,  venality  and  assaults  upon  the 
purity  of  the  ballot,  the  legislatures  of  the 
several  states  have  enacted  Jaws  to  prevent 
them.  Few  if  any  of  these  enactments  have 
escaped  attack  in  the  courts  and  the  charge 
against  them  has  usually  b^en  that  they  are 
unconstitutional  and  infringe  upon  the  sacred 
and  constitutional  rights  of  the  citizen.  The 
registry  law  of  this  state  was  attacked.  So 
also  were  the  laws  providing  for  the  present 
system,  the  quasi -Australian  ballot.  The 
effect  of  those  laws  has  been  to  render  voting  | 
more  inconvenient,  to  require  greater  care  I 
on  the  part  of  the  elector  and  to  sometimes 
deprive  him  of  his  vote.  The  elector  who 
has  failed,  through  forgetfulness  or  other 
reason,  to  register  on  the  days  provided  by 
the  law,  must  lose  his  vote,  unless  he  was 
sick  or  absent  from  the  township  on  business 
and  without  intent  to  avoid  registration. 
The  elector  may  not  desire  to  vote  for  any 
man  upon  the  ballot  and  in  that  case  he  must 
erase  the  name  of  the  objectionable  candidate 
and  write  another  name  or  mark  some  name 
for  the  same  office  upon  another  ticket,  or 
lose  his  vote  for  that  office.  He  may  inno- 
cently make  certain  marks  prohibited  by  law 
or  he  may  innocently  show  his  ticket,  either 
of  which  will  cause  the  loss  of  his  vote. 

These  and  other  similar  provisions  designed 
to  secure  an  honest  election  and  to  preserve 
"this  most  precious  right  to  those  who  are 
entitled  to  enjoy  it,"  have  Ix^en  sustained  by 
the  courts.  The  constitution  does  not  guar- 
antee that  each  voter  shall  have  the  same 
facilities  with  every  other  voter  In  express- 
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his  will  by  a  single  mark.  The  constitution- 
ality of  the  law  is  not  to  be  tested  by  the 
fact  that  that  one  voter  can  cast  his  ballot 
by  making  one  mark  while  another  may  be 
required  to  make  two  or  more  to  express  hia 
will.  When  each  has  been  afforded  the  op- 
portunity and  been  provided  with  reasonable- 
facilities  to  vote,  the  constitution  has  been 
complied  with.  All  else  is  regulation  and 
lies  in  the  sound  discretion  of  the  legislature, 
to  whom  alone  such  regulation  is  committed. 
Courts  cannot  hold  them  unconstitutional  be- 
cause in  their  judgment  they  are  harsh  or  un- 
wise or  have  their  origin  in  partisan  purposes. 
Constitutional  laws  often  have  their  origin 
in  such  purposes  and  unconstitutional  laws 
are  often  based  upon  pure  motives  and  honest 
intentions.  Courts  have  nothing  to  do  with 
the  motives  of  legislators  nor  the  reasons 
they  have  for  passing  the  law.  The  polar 
^tar  of  interpretation  to  guide  them  is  the 
language  of  the  constitution  itself,  and  the 
sole  question  always  is.  Does  the  law  destroy 
or  abridge  the  right? 

It  is  well,  perhaps,  to  refer  to  some  of  the 
decisions  of  this  court  as  to  the  power  of  tbe 
legislature  to  pass  acts  to  maintain  the  purity 
of  elections,  which  is  expressly  conferred  upon 
them  by  the  Constitution.  Article  7,  section 
6. 

In  Cliateau  v.  Jacob,  88  Mich.  170,  a  can- 
didate for  alderman  claimed  the  right  to 
have  his  name  appear  upon  the  official  ballot 
as  a  candidate  on  the  citizens'  committee  in- 
dependent ticket.  Ho  had  the  right  to  be  a. 
candidate,  but  it  was  held  he  had  no  right 
to  have  his  name  printed  upon  the  official 
ballot  because  it  did  not  appear  that  he  was 
selected  by  any  assemblage  of  electors  of 
his  ward,  and  that  anybody  could  vote  for 
him  by  writing  his  name  upon  the  ballot. 

In  Detroit  v.  Rush,  82  Mich.  532.  10  L.  R. 
A.  171,  it  was  held  that  parties  might  place 
a  county  ticket  upon  the  official  ballot  as  the 
law  then  stood,  and  if  they  desired  to  vote 
i  for  any  state  ticket  they  could  erase  the 
county  ticket  and  place  their  own  in  its  stead. 
I  In  that  case  one  yoter  would  be  put  to  more 
trouble  in  preparing  his  ballot  than  another. 

In  Atty-Gen.  v.  May,  99  Mich.  538,  25  L. 
R.  A.  325,  we  said  that  every  presumption 
is  in  favor  of  the  constitutionality  of  the  law, 
citing  the  authorities. 

In  Atty-Gen,  v.  Detroit,  78  Mich.  545,  ?■ 
L.  R.  A.  99,  it  was  said:  **  In  order  to  prevent 
fraud  at  the  ballot  box,  it  is  proper  and  legal 
that  all  needful  rules  and  regulations  be 
made  to  that  end ;  but  it  is  not  necessary 
that  such  rules  and  regulations  shall  be  so- 
unreasonable  and  restrictive  as  to  exclude  a 
large  number  of  legal  voters  from  exercising 
their  franchise.  .  .  .  The  power  of  tlie 
legislature  in  such  cases  is  limited  to  laws 
regulating  the  enjoyment  of  the  right,  by 
facilitating  its  lawful  exercise  and  by  pre- 
venting its  abuse.  The  right  to  vote  must 
not  be  impaired  by  the  regulation.  It  must 
be  regulation,  not  destruction." 

In  Detroit  v.  Rush,  sujrra,  we  held  that  it 
was  *^the  exclusive  province  of  the  legisla- 
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ture  to  eoact  laws  providing  for  the  registra- 
tion of  voters,  and  the  time,  place,  and  man- 
ner of  conducting  elections.  It  may  regulate, 
but  cannot  destroy,  the  enjoyment  of  the 
elective  franchise.  Whether  such  regulation 
be  reasonable  or  unreasonable  is  for  the  deter- 
mination of  the  legislature,  and  not  for  the 
courts,  so  long  as  such  regulation  does  not 
become  destructive.  .  .  .  When  power 
is  conferred  upon  the  legislature  to  provide 
instrumentalities  by  which  certain  objects 
are  to  be  accomplished,  the  sole  right  to 
choose  the  means  accompanies  the  power,  in 
the  absence  of  any  constitutional  provisions 
prescribing  the  means.  The  finding  by  this 
court  that  the  law  impeded,  hampered,  or  re- 
stricted the  right  to  vote,  and  is  therefore 
void,  would  be  a  clear  assumption  of,  and 
encroachment  upon,  legislative  power,— a 
substitution  of  our  judgment  for  that  of  the 
legislature.  It  can  only  be  declared  void 
when  it  destroys  the  right.  Its  unconstitu- 
tionality can  be  determined  by  no  other 
rule. " 

See  also  Atty-Gen.  v.  McQuade,  94  Mich. 
439.  Other  decisions  by  this  and  other  courts 
might  be  cited  and  quoted  from,  but  the 
above  are  sufficient  to  establish  the  rule  by 
which  courts  must  be  governed  in  determin- 
ing the  constitutionality  of  acts  passed  by 
the  legislature  for  the  purity  of  elections. 

Therule  is  thus  stated  by  Justice  Cooley : 
"All  such  leasonable  regulations  of  the  con- 
stitutional right  which  seem  to  the  legisla- 
ture important  to  the  preservation  of  order 
in  elections,  and  guard  against  fraud,  undue 
influence,  and  oppression,  and  to  preserve  the 
purity  of  the  ballot  box,  are  not  only  with 
in  the  constitutional  power  of  the  legisla- 
ture, but  are  commendable,  and  at  least  some 
of  them  absolutely  essential.  Cooley,  Const. 
Lim.  753;  Paine,  Elections,  g  301. 

In  the  light  of  this  well-established  rule 
let  us  examine  the  official  ballot  to  ascertain 
what  the  voter  is  required  to  do,  in  order  to 
cast  his  vote  under  this  law.  When  he  en- 
ters the  booth  with  his  ballot  he  seeks  that 
portion  of  it  representing  his  political  affilia- 
tions. We  will  assume" that  the  law  was  in 
force  at  the  election  in  question,  that  relator 
was  first  nominated  by  the  Free  Silver  party, 
that  he  was  also  the  nominee  of  all  the  other 
parties  except  the  Republican,  and  that  he 
elected  to  have  his  name  appear  upon  the  bal- 
lot on  the  Free  Silver  ticket.  The  ballot, 
aside  from  the  vignettes  and  instructions, 
would  be  as  shown  in  next  column. 

The  voter,  if  he  belonged  to  any  other  party 
than  the  Free  Silver  or  Republican  party, 
would  see  at  a  glance  that  there  was  no  can- 
didate for  congress  upon  his  ticket,  and  that 
there  were  only  two  candidates  for  that  office 
upon  the  ballot.'  A  fter  having  made  the  cross 
in  the  space  at  the  head  of  his  party  ticket, 
if  he  desire  to  vote  for  either  of  the  candi- 
dates appearing  on  the  ballot  he  would  then 
make  another  cross  in  the  square  opposite  the 
name.  If  he  desired  to  vote  for  neither  of 
these,  but  for  some  other  man,  he  would 
write  the  name  in  the  blank  space  on  his 
party  ticket.  Any  voter  able  to  read  could 
in  a  few  seconds  prepare  his  ballot.  Is  this 
destructive  of  the  elective  franchise?  Does 
29  L.  R.  A. 
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it  destroy  the  full,  free,  and  intelligent  ex- 
ercise of  that  precious  right  which  is  essen- 
tial to  the  perpetuity  of  our  government? 
To  so  hold  would  be  absurd,  and  further  ar- 
gument cannot  make  it  clearer.  To  what 
extent  is  the  voter  impeded?  If  he  belongs 
to  the  Democratic  or  Prohibition  or  People's 
party,  and  desires  to  vote  for  a  congressional 
candidate,  he  is  required  to  make  two  crosses 
or  marks  instead  of  one.  If  he  cannot  read, 
he  is  certainly  not  impeded,  because  the  par- 
•  ties  sworn  to  assist  him  in  preparing  his  bal- 
lot will  readily  inform  him  upon  the  subject, 
and  mark  it  according  to  his  wishes.  It 
would  be  much  more  difficult  to  prepare  a 
ballot  under  the  pure  Australian  system, 
where  each  name  must  be  marked.  It  would 
l)e  a  serious  reflection  upon  the  intelligence 
of  the  voters  of  Michigan  to  hold  that  they 
could  be  deceived  by  such  a  ballot  or  im- 
peded in  the  right  to  vote.  Especially  is 
this  true  in  view  of  the  means  of  dissemi- 
nating intelligence  through  the  newspapers, 
upon  the  hustings,  by  printed  posters,  and  the 
importunities  of  candidates  and  their  friends. 
It  is.  however,  said  that  the  voter  has  the 
right  to  suppose  that  all  his  party  nominees 
will  be  on  his  party  ticket.  The  constitu- 
tion neither  expressly  not  impliedly  confers 
any  such  right.  If  he  be  possessed  of  any 
intelligence  whatever,  he  cannot  fall  to  see 
at  once  the  vacant  space  iipon  the  ticket, 
and  to  know  that,  if  he  desires  to  vote  for  a 
congressman,  he  must  check  one  of  the  two 
candidates,  or  write  a  name  in  the  blank 
space.  Both  the  opportunity  and  the  facility 
to  vote  are  afforded.  If  it  be  said  that  the 
voter  who  does  not  examine  his  ticket  may 
bv  this  means  be  deprived  of  his  vote  for  an 
oMce,  it  may  also  be  said  with  equal  cer- 
tainty that,  if  another  candidate  than  the  one 
nominated  by  the  convention  is  upon  it,  he 
will  probably  vote  for  the  man  who  he  had 
no  reason  to  suppose  was  on  his  ticket,  and  for 
whom  he  never  intended  to  vote.  The  ballot 
prepared  under  the  present  law  challenges 
the  voter's  attention  by  the  vacant  space  upon 
his  partv  ticket  to  the  fact  that,  if  he  desires 
to  vote  for  a  candidate  for  that  office,  he  must 
seek  his  name  upon  other  tickets,  or  write  a 
name  upon  his  own  ticket.  It  is  apparent 
that  this  law  will  tend  to  secure  a  more  in- 
telligent vote  than  if  the  name  of  the  candi- 
date was  upon  all  three  tickets.  It  is  al- 
leged in  the  answer  that  the  convention  of 
one  of  the  political  parties  did  not  expressly 
authorize  its  committee  to  fill  any  vacancy, 
and  that  its  congressional  candidate  with- 
drew, and  such  committee  placed  the  name 
29  L.  R.  A, 


of  the  relator  upon  its  ticket.  It  is  alleged 
by  the  respondents  that  corrupt  bargains  have 
been  made^  between  unscrupulous  managers 
of  different  political  parties,  by  which  one 
candidate  has  been  bought  off  and  another 
substituted,  and  that  new  political  parties 
have  been  organized  by  unscrupulous  men 
for  the  sole  purpose  of  bargain  Mid  sale,  and 
that  the  purpose  of  this  law  is  to  prevent 
these  corrupt  deals  between  corrjpt  politi- 
cians. No  fraud  is  charged  in  t.^e  present 
case,  but  it  affords  an  illustration  cf  the  op- 
portunities for  such  trades  which  every  good 
citizen  condemns,  and  which  should,  if  pos- 
sible, be  prevented  by  law. 

It  is  also  insisted  that  the  candidate  has 
the  constitutional  right  to  have  his  name 
appear  upon  the  ticket  of  every  party  which 
inaorses  him.  It  gives  every  candidate  the 
right  to  have  his  name  appear  upon  the  ticket 
once.  Naturally,  it  belongs  in  the  column 
of  that  party  with  which  he  is  openly  affili- 
ated ;  but  ii  he  chooses  to  have  his  name  at- 
tached to  the  ticket  of  some  other  party,  and 
that  party  does  not  object,  he  possesses  that 
right.  But  I  know  of  no  reason  or  authority 
for  saying  that  any  candidate  possesses  the 
constitutional  and  inalienable  right  to  have 
his  name  appear  more  than  once  upon  the 
official  ballot  containing  the  tickets  of  two 
or  more  political  parties.  The  Australian 
ballot  contemplates  that  his  name  shall  be 
there  but  once.  It  follows,  then,  that  every 
voter  has  a  reasonable  opportunity  to  vote  for 
him.  This  is  the  sole  constitutional  right 
guaranteed  him.  He  has  no  occasion  to  find 
fault  so  long  as  he  is  permitted  to  have  his 
name  upon  the  ballot  upon  such  ticket  as  he 
chooses,  with  the  constitutional  right  follow- 
ing of  an  opportunity  given  to  every  voter 
to  vote  for  him,  which  he  can  do  by  simply 
making  two  crosses  instead  of  one.  The  law 
is  general,  and  aims  at  no  political  party. 
One  party  may  be  affected  at  one  election, 
and  another  at" another,  or  all  parties  may  be 
affected  at  one  election,  some  in  one  locality 
and  others  in  another.  It  does  not  prevent 
coalition  between  different  political  parties, 
which  is  often  very  commendable  and  patri- 
otic. It  does  not  deprive  the  members  of  those 
political  parties  of  the  means  to  put  their  coa- 
lition into  effect  by  their  votes,  but  furnishes 
all  reasonable  facilities  for  so  doing.  It  only 
requires  some  degree  of  intelligence  and  care 
on  the  part  of  the  voters. 

We  liold  the  law  to  he  constitutional. 

McGrath,  Ch.  «7. ,  did  not  sit.  Loiif;  and 
Hooker*  J  J,,  concurred  with  Grant*  J. 
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OHIO  GAS  FUEL  GO,,Plff,  in,  Err,, 

Louisa  ANDREWS. 

(60  Ohio  St.  686.) 

''^The  proTisidns  of  section  8S61a*  Rev. 
Stat.ff  Imposes  on  plaintiff  in  error  the  duty  of 
keepinfT  under  Its  control  natural  Kas  while  it  is 
transporting'  the  same,  and  if  damaares  should  re- 
sult to  others,  without  their  fault,  by  its  explo- 
sion, while  being  thus  transported,  the  plaintiff 
in  error  will  be  held  liable  therefor,  although  not 
negligent  in  regard  thereto. 

(December  19, 1866.) 

ERROR  lo  the  Circuit  Court  for  Mahonini? 
County,  to  review  a  judgment  affirming  a 
iu(igraent  of  the  Court  of  Common  Pleas  in 
favor  of  plaintiff  in  an  action  brought  to  re- 
cover damages  for  Injuries  to  plaintiff's  build- 
ing by  reason  of  defendant's  negligence  in 
permitting  gas  to  escape  into  it.    Affirmed. 

Statement  by  Bradbury,  Ch.  J: 
The  defendant  in  error  recovered  against 
Ihe  plaintiff  in  error,  in  the  court  of  common 

♦Headnote  by  the  Court. 


pleas  of  Mahoning  county,  a  judgment  for 
damages  caused  to  her  property  by  an  explos- 
ion of  natural  gas  while  the  same  was  being 
conducted  by  plaintiff  in  error  along  one  of 
the  streets  of  the  city  of  Youngstown.  'The 
judgment  was  affirmed  by  the  circuit  court. 
The  facts  necessary  to  understand  the  decision 
will  be  stated  in  the  opinion. 

Messrs.  Hine  A  Clarke  and  George  F. 
Arrel*  for  plaintiff  in  error: 

Section  3^  of  Revised  Statutes  provides 
that  a  company  having  control  or  management 
of  a  railroad  shall  construct  or  cause  to  be  con- 
structed and  maintained  in  good  repair  on  each 
side  of  such  road  along  the  line  of  the  lands  of 
the  company  a  fence  sufficient  to  turn  stock, 
and  further  provides  that  such  company  shall 
be  liable  for  all  damages  sustained  in  person  or 
property  in  any  manner  by  reason  of  the  want 
or  insufficiency  of  any  such  fence. 

In  construing  section  3824. this  court  deter- 
mined that  there  is  no  liability  on  the  part  of 
the  company  for  damage  which  results  from 
defects  in  an  otherwise  sufficient  fence  if  the 
company  is  free  from  fault  or  neglect. 

Baltimore  &  0.  i?.  Co.  v.  S^uUz,  48  Ohio 
St.  270.  See  also  8maa  v.  Chicago,  R.  I.  eft 
P.  R.  Co.  50  Iowa,  338;  Slosson  v.  Burlington, 


'ScrrE.—IAabaUy  for  negligence  in  the  escape  and 
erplosion  ofigas, 

I.  Oenerdl  doctrine  governing  such  actions. 
II.  Legislative  and  munidpcd^control. 
in.  Evidence. 

a.  In  general. 

b.  Burden  of  proof. 

c.  FiXpert  testimony.  , 

d.  Sufficient  to  establish  negligence. 

e.  [nsuffloient  to  estatdish  negligence. 
Contributory  Jiegligence. 
Questions  for  and  instructions  to  the  >ury. 
Effect  of  contributing  causes. 
Effect  of  negligence  of  third  person. 
Act  of  fellow  servant. 
The  question  of  notice. 
As  l)etu)een  landlord  and  tenant. 
Riahts  of  the  owner  of  the  reversion. 
Effect  of,  upon  insurance. 
Oaa  generated  by  accident. 
Right  of  action  over. 


IV. 
V. 
VI. 
VII. 
VIII. 
IX. 
X. 
XI. 

xn. 
xni. 

XIV. 

This  note  is  'strictly  confined  to  the  question  of 
negligence  in  allowing  an  escape  of  gas  and  for  ex- 
plosions occasioned  thereby,  and  does  not  include 
■cases  wherein  gas  companies'actions  have  been  held 
to  create  a  nuisance,  neither  does  it  include  cases 
wherein  the  companies*  actions  have  been  held  re- 
medial by  way  of  injunction. 

As  to  natural  gas,  see  note  to  People's  Gas  Co.  v. 
Tyner  a«S2)  (lud.)  16  L.  R.  A.  443. 

As  to  the  transportation  and  supplying  of  nat- 
ural gas  as  a  public  business,  and  the  municipal 
control  thereof,  see  note  to  Saltsburg  Gas  Co.  v. 
Saltsburg  (1880)  (Pa.)  10  L.  R.  A.  198. 

The  question  of  explosions  caused  by  the  manu- 
facture of  gun-powder,  nitro-glycerine,  and  other 
explosives  will  form  the  subject  of  another  m>(e; 
and  the  question  of  liability  for  the  escape  and  ex- 
plosion of  gas  in  mines  will  also  be  treated  later. 

I.  Ocncral  doctrine  governing  such  actions. 
The  common  law  declares  that  he  who  puts  in  ac- 
tion anything  which  he  cannot  control  must  answer 
^9  L.  R.  A. 


for  all  the  consequences,  leading  to  the  affirmative 
rule  that  where  an  agent  so  introduced  is  control- 
lable by  care,  attention,  or  science,  he  who  reoelvos 
the  emolument  must  take  the  responsibility.  Hold- 
ing V.  Liverpool  Gas  Co.  (1846)  3  C.  R  1,  6  N.  Y. 
Legal  Obs.  77,  Anthon,  N.  P.  866,  note. 

Negligence  in  oases  of  this  description  as  in  oth- 
ers may  be  either  in  omitting  to  do  somechinir 
which,  in  the  exercise  of  ordinary  care  and  skill, 
ought  to  have  been  done,  or  in  the  doing  an  act 
dangerous  in  itself  under  circumstances  in  which 
it  cannot  consistently  with  ordinary  care  and  pru- 
dence be  said  that  it  should  be  done.  Blenkiron  v. 
Great  Central  Gas  Consumers  Co.  (1860)  2  Post.  &  F. 

Before  a  gas  company  can  be  liable  for  negli- 
gence it  must  have  been  guilty  of  it,  and  it  will  no  t 
be  charged  for  the  negligence  of  another  over 
whose  movements  it  has  no  control  or  ordinary 
authority  and  whose  negligence  it  has  no  reason  to 
anticipate,  and  though  the  doctrine  may  in  some 
cases  expose  it  as  a  defendant  to  an  action  where. 
If  the  action  were  brought  by  another  person  for 
damages  resulting  from  the  same  cause,  he  would 
not  be  liable,  yet  it  works  no  injustice  as  it  never 
allows  a  party  to  recover  unless  his  adversary  has 
been  guilty  of  negligence  and  hel  himself  is  free 
from  it.  Lannen  v.  Alt)any  Gas  Light  Co.  (1865)  46 
Barb.  264,  affirmed  44  N.  Y.  4S0. 

There  is  a  great  difference  t)etween  bringing  upon 
one^s  premises  a  dangerous  substance  or  element 
for  private  profit,  and  the  introduction  of  that 
suk)stance  or  element  for  public  convenience  by 
authority  of  law;  in  the  former  case  ajperson  may 
well  be  held  responsible  for  results  which  naturally 
arise  out  of  the  dangerous  character  of  the  thing 
itsel  f .  as  he  may  be  said  to  assume  the  risk  of  all  the 
consequences  Just  as  a  man  assumes  the  risks  of  al  1 
accidents  happening  from  keeping  upon  his  prem- 
ises animals  which  are  fercc  natures,  without  re- 
gard to  any  question  of  negligence  in  the  keeping, 
while  on  the  other  hand  no  man  can  be  held  re- 
sponsible for  doing  that  which  he  is  expressly  au- 
thorized by  law  to  do  unless  he  is  guilty  of  some 
22 
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C7.  R.  <fe  N.  R  Go.  51  Iowa,  294;  Libby  v.  Chi- 
cago, It  1.  dt  P.  Jl,  Co.  52  Iowa,  92;  Anderson 
V.  Wanatch  <&  J,  V.  R.  Co.  2  Utah,  518;  Littte 
Rode  ct'  m.  S.  R.  Co.  V.  Payne.  33  Ark.  818, 
34  Am.  Kep.  55;  TiUey  v.  St.  Louis  &  S.  F.  R. 
Co.  49  Ark.  535;  Missouri,  K.  cfe  T.  Railway  v. 
Davidson,  14  Kan.  349. 

Mr.  Myron  A.  Norris*  for  defeodant  in 
error: 

A  person  who  for  his  own  purposes  brings 
upon  his  land  and  collects  and  keeps  there 
anything  likely  lo  do  mischief  if  it  escapes 
is,  prima  facie,  answerable  for  all  damage 
which  is  the  natural  consequence  of  its  es- 
cape, although  he  may  not  be  guilty  of  any 
neeligence. 

Addison,  Torts,  ^  95;  Rylands  v.  Fletcher, 
L.  R.  3  H.  L.  330,  87  L.  J.  Exch.  161,  19  L. 
T.  N.  S.  220,  affirming  Fletcher  v.  Rtilands, 
L.  R.  1  Exch.  285,  12  Jur.  N.  S.  603.  35  L.  J. 
Exch.  154,  14  Week'.  Rep.  799.  4  Hurlst.  & 
C.  263,  14   L.  T.  N.  S.  523;  May  v.  Buidett, 

9  Q.  B.  101,  16  L.  J.  Q.  B.  64,  10  Jur.  692; 
Bigelow,  Lead.  Cas.  on  Law  of  Torts,  478, and 
noU,  pp.  487-505:  Smith  v.  Fletcher,  L.  R.  7 
Exch.  305;  Cahill  v.  Eastman,  18  Minn.  824, 

10  Am.  Rep.  184:  Hay  v.  Gohoes  Co.  2  N.  Y. 
159,  51  Am.  Dec.  279;  Tremain  v.  Cohoes  Co.  2 
N.  Y.  163,  51  Am.  Dec.  284;  Pijtleif  v.  Clark,  35 
N.  Y.  520.  91  Am.  Dec.  72;  Gillhan  v.  Madi- 
son County  R.  Co.  49  111.  484;  Livingston  v. 
McDonald,   2l   Iowa,     160,  89  Am.  Dec.  563; 


Shipley  v.  Fifty  Associates,  106  Mass.  194,  8 
Am.  Rep.  318;  Wilson  y.  New  Bedford,  108 
Mass.  261,  11  Am.  Rep.  352:  TooOev.  Clifton, 
22  Ohio  St.  247,  10  Am.  Rep.  IZ'l-.Carman  v. 
Steubenville  cfe  /.  R.  Co.  4  Ohio  St.  399:  Tiffin 
V.  McCormack,  34  Ohio  St.  638,  82  Am.  Rep. 
408;  Valley  R.  Co.  v.  Fram,  43  Ohio  St.  628; 
Winslow  V.  Fuhrman,  25  Ohio  St.  650. 

The  sanction  of  the  legislature  to  occupy  the 
streets,  squares,  alleys,  etc.,  probably  carried 
with  it  this  consequence  that  if  damage  re- 
sulted from  the  use  of  the  streets  for  such 
transportation,  independently  of  negligence, 
the  plaintiff  in  error  would  not  have  been  lia- 
ble unless  the  legislature  had  so  provided. 

Vauqhan  v.Taff  Vale  R.  Co.  5  Hurlst.  &  N. 
679.  29  L.  J.  Exch.  247,  6  Jur.  N.  S.  899.  2 
L.  T.  N.  S.  394,  8  Week.  Rep.  594;  Mazetti  v. 
New  York  d^  H.  R.  Co.  3  E.  D.  Smith,  98. 

The  legislature  added  these  words:  **But 
said  company  shall  be  liable  for  any  damage 
that  may  result  from  the  transportation  of  the 
same." 

Rev.  Stat.  §8561//. 

A  statute  enacted  by  a  legislature,  like  the- 
utterances  of  an  individual,  or  any  other  body 
of  individuals,  in  the  use  of  words,  does  so  to 
convey  some  certain  meaning. 

Potter's  Dwarr.  Stat.  47. 

It  is  not  permitted  to  interpret  what  has  no 
need  of  interpretation. 

Potter's  Dwarr.  Stat  143;  Jackson  v.  Lein'a, 


neprllRenoe  or  miscoDdiict.  Strawbrldjre  v.  Phila- 
delphia (1879)  13  Phila.  173.  36  Phila.  Lejr.  Int.  276. 

Unless  there  is  negligence  no  action  wlJl  Jle 
againsc  a  municipality  authorized  by  law  to  manu. 
facture  and  furnish  gas.    Ihid. 

A  violation  of  the  contract  of  a  gas  cx)mpany,  or 
any  unautliorized  intrusion,  must  be  redressed  as 
all  ordinary  wrongs  are  redressed,  by  the  usual  le- 
gal remedies,  the  injured  party  having  a  remedy 
for  any  grievance.  People  v.  Mutual  Gas- Light 
Co.  of  Detroit  (1878)  38  Mich.  154,  156. 

Such  a  company  is,  as  everyone  else  should  be, 
held  responsible  for  its  unlawfat  acts  or  their  con- 
sequences, when  by  the  exercise  of  ordinary  judg- 
ment it  could  have  foreseen  the  danger.  Louisville 
Gas  Co.  V.  Gutenkuntz  (1884)  82  Ky.  432. 

As  a  defendant  it  is  bound  for  the  consequences 
of  its  own  negligence,  though  those  consequences 
were  not  and  could  not  by  any  ordinary  prudence 
have  been  anticipated;  while  a  plaintiff  Is  bound 
only  to  a  knowledge  of  the  probable  consequences 
of  the  facts  of  which  he  was  cognizant,  and  to 
that  ordmary  prudence  which  the  circumstances 
required,  exercising  reasonable  care  for  his  own 
safety.  Oil  City  Gas  Co.  v.  Robinson  (1881)  99  Pa. 
1,  5. 

In  such  actions,  as  in  others,  no  exact  legal  deflni- 
tion  can,  however,  be  given  of  the  words,  *'with 
ordinary  prudence  and  care,"  which  will  embrace 
all  their  meaning  and  Ue  precisely  applicable  to 
every  poSv^^ible  case,  there  being  no  such  thing  as 
an  absolute  standard  of  ordinary  care  and  prudence 
to  which  the  conduct  of  individuals  in  each  partic- 
ular instance  can  be  brought,  and  by  which  it  can 
be  compared  and  tested.  Holly  v.  Boston  Gas- 
Llght  Co.  (1857)  8  Gray,  123,  69  Am.  Dec.  233.  See 
Smith  V.  Boston  Gas-Lighi  Co.  {1H80)  129  Mass.  818, 
infra^  head,  XIT.  a. 

Yet  care  and  diligence  should  always  vary  ac- 
cording to  the  exigencies  which  require  vigilance 
and  attention,  conforming  in  amount  and  degree 
to  the  particular  circumstances  under  which  they 
29  L.  H.  A. 


are  to  be  exerted.  Holly  v.  Boston  Gas  Light  Co. 
sufyra. 

The  vigilance  and  attention  required  of  the  com- 
pany must  in  such  cases  conform  to  the  nature  of 
the  emergency  and  the  danger  to  which  others 
may  be  exposed,  and  must  always  be  Judged  of  ac- 
cording to  the  subject-matter:  the  danger  and 
force  of  the  material  under  the  defendant's  charge. 
Hutchinson  v.  Boston  Gas  Light  Co.  (1877)  122  Mass. 
219. 

In  determining  what  care  of  property  is  reH<)on- 
able,  its  situation  and  the  object  of  its  use  should 
be  consideeed.  Fuchs  v.  8t.  Louis  (1885)  (Mo.)  31  y. 
W.  Rep.  116. 

A  municipal  corporation  owning  and  occupying 
property  for  public  purposes,  such  as  the  manufac- 
ture of  gas,  Is  as  much  subject  as  a  private  cicizen 
to  the  usual  rule,  sic  utere  tw)  lit  alUnum  non  l(tda». 
Shuter  v.  Philadelphia  (1858)  3  Phila.  228. 

A  gas  company  is  bound  to  exercise  reasonable 
care,  and  the  degree  of  care  depends  upon  the  de- 
gree of  danger,  the  duty  inci*easing  with  the 
degree  of  danger  where  parties  have  a  dangerous 
element  under  their  control.  Butcher  v.  Pro\i- 
denccGas  Co.  (1878)  12  R.  1. 149,  34  Am.  Hep.  636. 

A  higher  degree  of  care  and  vigilance  being  re- 
quired in  dealing  with  a  dangerous  agency  such  as 
gas  than  in  the  ordinary  affairs  of  life  or  business 
involving  little  or  no  risk  of  injury.  Koelsch  v. 
Philadelphia  Co.  (1898)  18  L.  R.  A.  759.  152  Pa.  355. 

There  must,  as  in  other  cases  of  negligence,  be 
an  omission  to  do  something  which  a  reasonable 
man  acting  upon  considerations  which  ordinarily 
reguhite  the  conduct  of  human  affairs  would  do, 
or  the  doing  something  which  such  a  man  would 
not  do.  Hutchinson  v.  Boston  Gas  Light  Co.  (1877) 
122  Mass.  219. 

One  for  which  there  is  no  reasonable  excuse,  and 
especially  one  that  could  have  been  prevented  by 
the  reasonable  efforts  of  the  company  with  such 
servants  and  agents  as  could  have  been  empio>-ed. 
Ibid. 


1898. 
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17  Johns.  475;  Pieople  v.  New  York  Cent  R. 
Co.  13  N.  Y.  78;  United  States  v.  Fis/ier,  6  U. 
S.  2  Cranch,  358,  2  L.  ed.  804;  Vattel,  bk.  2, 
chap.  17,  ^  263. 

Statutes  should  be  interpreted  according  to 
the  most  natural  and  obvious  import  of  their 
langtiage. 

Potter's  Dwarr.  Stat.  144;  Waller  v.  Harris, 
20  Wend.  560,  32  Am.  Dec.  590;  McGluskei/Y. 
CrofmceU,  11  N.  Y.  593;  Newell  v.  Peo][de,  7 
N.  Y.  97;  American  Rules,  Potter's  Dwarr. 
Stat.  144,  145;  Maillard  v.  Lawrence,  57  U.  S. 
16  How.  256,  14  L.  ed.  928. 

The  construction  given  to  section  3561a  by 
the  courts  below  is  in  line  with  the  decisions 
of  this  court,  whenever  such  question  has 
been  before  the  court. 

Grie»  v.  Zeck,  24  Ohio  St.  829;  Pittsburgh, 
C.  db  L,  R.  Co.  v.  Sftiith,  38  Ohio  St.  410; 
Cleteland,  C.  C.  d  L  R.  Co.  v.  Scudder,  40 
Ohio  St.  173.  See  also  Pratt  v.  Atlantic 
db  St.  L.  R.  Co.  42  Me.  579;  Stearns  v.  Atlan- 
tic dt  St.  fj.  R.Co.  46  Me.  95;  Simmondsv.  Neic 
York  dt  N.  E.  R.  Co.  58  Conn.  264;  Adden  v. 
WhiU  Mountains  N.  H.  Railroad,  55  N.  H. 
413,  20  Am.  Rep.  220;  Roirell  v.  Railroad,  57 
N.  H.  132,  24  Am.  Rep.  59;  Hart  v.  Western 
Ji.  Corp.  13  Met.  99.  46  Am.  Dec.  719;  Lyman 
V.  Bost^jn  dt  W.  R.  Corp.  4  Cush.  288;  Ross 
v.  Boston  db  W.  R.  Co.  6  Allen,  87;  Perley  v. 
Eastern  R.  Go.  98  Mass.  414,  96  Am.  Dec.  645; 
Small  V.  Chicago,  R.  I.  d  P.  R.  Co.  50  Iowa, 


338;  Missouri,  K.  db  T.  Railway  v.  Damdson, 
14  Kan.  349;  Little  Rock  db  Ft.  S.  R.  Co.  v. 
Payne,  33  Ark.  816.  34  Am.  Rep.  55;  Tilley  v. 
-S^.  Louis  db  S.  F.  R.  Co.  49  Ark.  535. 

Bradbury, 'CA.  J.,  delivered  the  opinion 
of  the  court : 

The  record  discloses  that  the  plaintiff  in 
error,  a  body  corporate,  was  engaged  in  trans- 
porting, in  pipes,  natural  gas  to  the  city  of 
Youngstown,  and  underground,  along  its 
streets,  to  supply  its  inhabitants  with  fuel ; 
that  the  defendant  in  error  owned  valuable 
improved  real  estate  in  said  city,  the  im- 
provements of  which  were  substantially  de- 
stroyed by  an  explosion  of  the  gas  while  in 
course  of  traiisportation  along  a  street  of  said 
city  adjacent  thereto. 

Upon  the  trial  of  the  action  in  the  court  of 
common  pleas,  the  evidence  tending  to  show 
that  the  explosion  occurred  without  ne^rli- 
gence  of  the  plaintiff  in  error ;  and  in  con- 
tending that  it  was  not  liable  for  the  results 
of  such  explosion,  in  the  absence  of  proof  of 
its  negligence  contributing  thereto,— it  re- 
quested the  following  separate  propositions 
to  be  given  in  charge  to  the  jury  by  the  court : 
"  (1)  If  you  shall  find  from  the  evidence  that 
the  gate  or  valve  which  defendant  placed  in 
its  line  of  pipe*  broke  by  reason  of  some  la- 
tent defect  in  the  metal  of  which  it  was  com- 
posed,  which  defect  defendant  did  not  dis- 


The  Ifahillties  must  groyr  out  of  the  subject-mat- 
ter and  muse  be  peculiar  to  it,  and  it  is  tbeduty  of 
tho9e  wtio  introduce  such  a  dani^rerous  agent  and 
derive  emolument  from  it,  to  understand  it  and 
provide  all  the  safe-guards  which  science  may  from 
time  to  time  develop.  Holding  v.  Liverpojl  Gas 
(^o.  (1848)  3  C.  B.  1. 5  N.  Y.  Legai  Obs.  77.  Anthon,  N. 
P.  353,  note. 

One  who  owes  a  duty  to  the  community,  as  such 
a  company  does,  owes  it  as  a  general  rule  to  every 
member  of  the  community,  and  if  any  member' 
suffers  a  special  injury  from  a  breach  of  that 
duty,  an  action  lies.  Mississinewa  Min.  Co.  v.  Pat- 
ton  (1891  ►  129  Ind.  472. 

The  proximate  cause  must  be  one  without  which 
the  aocident  would  not  have  occurred,  and  there- 
lore  where  the  existence  of  a  gunny  sack  led  to 
the  experiment  which  caused  the  accident,  it  was 
held  not  to  be  the  proximate  cause  of  such  acci- 
dent.   'Taylor  v.  Baldwin  (1889)  78  Cal.  517. 

Thus  if  through  the  negligence  of  the  defend- 
ants a  current  of  their  gas  is  set  in  motion,  and  in 
its  course  through  the  sewer  and  drain  takes  up 
other  gases  which  are  noxious  and  carries  them 
into  the  hoo^e  of  the  plaintiff,' who  is  made  sick 
thereby,  the  defendant's  negligence  is  as  much  a 
proximate  cause  of  the  injury  as  if  their  own  gas 
bad  caused  it.  Hunt  v.  Lowell  Gas  Light  Co.  (1864) 
8  Allen,  169.  «i  Am.  Dec.  697. 

Whether  the  act  of  permitting  gas  to  escape, 
which  in  itself  was  not  the  cause  of  the  explosion, 
can  be  said  to  have  contributed  to  It  In  such  di- 
rect or  proximate  manner  as  to  Justify  the  impu- 
tation of  such  negligence  as  would  defeat  a  re- 
covery for  damages  consequent  upon  the  explos- 
ion, was  said  to  be  a  question  of  some  difficulty. 
Lannen  v.  Albany  Gas  Light  Co.  (1865)  46  Barb.  264, 
afi>rmed44N.  Y.  469. 

If  a  gas  company  has  or  ought  to  have  knowl- 
edge of  the  construction  of  a  sewer  near  to  its  own 
gras  mains,  it  is  its  duty  to  guard  against  the  dam- 
afre  likely  to  be  sustained  thereby  if  the  injury  to 
29  L.  R  A. 


such  mains  is  a  natural  and  probable  consequence 
of  the  construction  of  the  sewer.  Koelsch  v.  Phila- 
delphia Co.  (1893)  18  L.  K.  A.  759, 152  Pa.  mn. 

The  company  is  responsible  for  what  may  in  the 
nature  of  things  occur  from  its  neglect,  and  its 
responsibility  is  not  limited  by  what  its  officers  may 
have  thought  to  be  improlHible  or  even  impossible. 
Oil  City  Gas  Co.  v.  Itobinson  (1881)  99 Pa.  1,  5. 

It  is  the  duty  of  the  company's  agent  to  exercise* 
such  care  ns  one  of  ordinarj'  prudence  and  Judg- 
ment in  the  discharge  of  a  duty  would  be  required 
to  exercise  for  the  safety  of  the  premises  from  an 
explosive  suhAtance  such  as  gas.  Louisville  Gas 
Co.  v.  Gutenkuntz  (1884)  82  Ky.  4^2. 

A  defendant  gas  company,  in  managing  a  dan- 
gerous element,  is  bound  not  only  to  due  care  on 
the  part  or  itself  and  its  servants,  but  also  to  due 
care  in  preventing  injury  from  the  careless  or 
wrongful  meddling  with  its  works  on  the  part  of 
ottiers.  Butcher  v.  Providence  Gas  Co.  (1878)  12  R. 
1. 149, 34  Am.  Rep.  628. 

The  handling  of  a  key  used  by  the  agent  of  the 
company  for  turning  off  the  gas  in  a  street  main, 
by  a  third  person,  is  the  ordinary  and  natural  re- 
sult of  the  negligent  act  of  such  agent  in  leaving  it 
there  for  which  the  company  is  liable.  Louisville 
Gas  Co.  V.  Gutenkuntz  (1884)  82  Ky.  432,  438. 

It  is  the  duty  of  a  gas-light  company,  as  of  all  in- 
corporated companies  invested,  for  their  profit 
and  advantage,  with  the  privilege  of  supplying  the 
community  with  light  for  private  habitations  and 
for  other  places  devoted  to  public  or  private  use, 
to  exercise  due  care  and  diligence  in  keeping  it 
constantly  under  their  control,  and  preventing  it 
from  escaping  into  a  dwelling-house  or  other  place 
of  business,  where  the  inmates  or  occupants  ai*e  in 
such  cases  involuntarily  subjected  to  its  effects, 
whether  they  are  positively  Injurious,  or  merely 
disgusting  or  offensive.  Emerson  v.  Lowell  Gas 
Light  Co.  (1862)  3  Allen,  410. 

So  it  is  bound  to  exercise  such  care  in  the  proper 
location,  structure,  and  repair  of  pipes,  as  will  pre- 
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cover,  or  by  the  exercise  of  reasonable  care 
could  not  have  discovered,  and  ttiat  the  es- 
cape of  f^HS  was  due  to  such  break,  then  the 
plaintiff  cannot  recover,  and  your  verdict 
should  be  for  the  defendant.  (2)  The  court 
says  to  you  that,  in  and  about([;he  layine  and 
constructing  of  the  line  of  pipe  which  the 
defendant  laid  in  and  along  Boardman  street, 
the  defendant  was  not  required  by  the  law  to 
use  the  best  possible  mode  and  appliances  for 
laying  and  constructing  such  line ;  but  it  was 
only  required  to  lay  and  construct  its  pipe 
line  in  such  manner,  and  to  employ  such 
means  and  appliances  to  guard  against  the  es- 
cape of  gas,  as  were  at  that  time  in  common 
use  by  persons  of  ordinary  care  and  prudence, 
who  were  at  that  time  engaged  in  the  same, 
similar  business,  in  similar  locations.  (3) 
The  court  says  to  you  that,  in  and  about  the 
laying  and  constructing  its  line  of  pipe  in 
and  along  Boardman  street,  the  defendant  was 
required  to  use  only  such  care  and  precau- 
tions to  guard  against  the  escape  of  gas  as  | 
prudent  persons,  who  at  the  time  when  said 
line  of  pipe  was  laid  and  constructed,  and 
who  were  then  engaged  in  the  same  kind  of 
business,  were  accustomed  to  use,  under  the 
same  or  similar  circumstances.  (4)  If  you 
shall  find  from  the  evidence  that  the  fire  by 
which  plaintiff's  property  is  alleged  to  have 
been  destroyed  was  caused  by  the  gas  escap- 
ing from  the  break  which  is  alleged  to  have 
occurred  in  the  gate  or  valve  forming  a  part 
of  defendant's  line,  but  if  you  shall,  never- 
theless, find,  from  all    the  evidence  in  the 


case,  that  such  break  did  not  occur  through 
any  neglicence  on  the  part  of  the  defendant, 
in  any  of  the  particulars  set  forth  in  the 
plaintiff's  petition,  but,  on  the  other  hand, 
occurred  by  reason  of  some  casualty,  over 
which  the  defendaqt  had  no  control,  and  of 
which  it  had  no  knowledge  in  time  to  pre- 
vent the  injury  which  may  have  resulted 
therefrom,  then  the  defendant  would  not  be 
liable,  and  your  verdict  should  be  in  favor 
of  the  defendant.  ...  (7)  The  burden 
of  proving  negligence  is  on  the  plaintiff, 
and,  before  there  can  be  any  recovery  in  this 
case,  you  must  be  satisfied,  by  a  fair  pre- 
ponderance of  the  evidence,  that  the  defend- 
ant was,  in  the  manner  averred  in  the  peti- 
tion, guilty  of  the  negligence  which  directly 
resulted  in  the  damage  to  the  plaintiff  by 
reason  of  the  destruction  of  her  property  de- 
scribed in  the  petition,  or  some  part  thereof. 
(8)  Before  the  plaintiff  can  recover  in  this 
action,  she  must  satisfy  you,  by  a  fair  pre- 
ponderance of  all  the  evidence,  that  the  de- 
fendant was  guilty  of  negligence  in  and  about 
some  of  the  particulars  set  forth  in  her  peti- 
tion ;  and,  if  you  are  not  so  satisfied  that  the 
defendant  was  guilty  of  negligence,  your 
verdict  should  be  in  favor  of  the  defendant." 
The  court  declined  to  give  either  proposi- 
tion to  the  jury,  and,  instead,  instructed 
them  as  follows  •  "  But  i f,  on  the  other  hand, 
you  find  that  the  defendant  was  engaged  in 
the  transportation  of  natural  gas  for  the  pur- 
poses mentioned  ;  that  the  same  escaped  from 
the  pipe  line  of  the  defendant,  at  the  gate  or 


Tent  an  escape  of  iras  daafferous  to  life  and  health. 
Smith  V.  Boston  Gas  Ligrht  Co.  (1880)  12D  Mass.  318. 

To  furnish  pipes  suflaolently  strong  to  stand  all 
ordinary  uses  which  may  be  made  of  public  streets 
tbrougrh  which  they  pass,  but  if  broken  by  any  un- 
lawful or  Improper  use  of  the  street*  they  will  not 
"be  responsible.  Brown  v.  New  York  Gas  Llfirht 
Co.  (1860)  Anthon,  N.  P.  861, 365. 

And  to  use  reasonable  and  ordinary  care  in  so 
planting  its  pipes  and  mains  as  to  prevent  escape 
of  gas  therefrom  In  such  quantities  as  to  become 
dangerous  to  life  and  property.  Miasissinewa  MIn. 
Co.  V.  Patton  (1891)  129  Ind.  472. 

Whether  by  Inhalation  or  explosions.  Scbmeer 
V.  Gas-Light  Co.  of  Syracuse  (1892)  65  Hun,  378. 

Being  authorized  to  lay  down  their  pipes  and 
convey  gas  through  them  under  the  surface  of  the 
public  streets,  they  must  conduct  their  business  in 
all  its  branches  and  in  every  particular  with  ordi- 
nary prudence  and  care.  Holly  v.  Boston  Gas 
Light  Co.  (14S7)  8  Gray,  123,  89  Am.  Dec.  233. 

The  construction  and  care  of  the  works  being 
exclusively  in  the  company ^s  hands;  and  where  no 
cause  independent  of  some  negligence  on  the  com- 
pany's part  is  shown  to  have  produced  the  efTect, 
the  company  Is  liable.  Smith  v.  Boston  Gas  Light 
Co.  (1880)  129  Mass.  818. 

The  contract  Is  not  to  supply  a  pipe  which  might 
perhaps  be  defective  until  tested,  but  to  supply  a 
pipe  reasonably  sufficient  for  the  purposes  for 
which  It  is  to  be  used,  and  therefore  if  the  pipe 
supplied  is  defective  and  the  consequence  (the 
natural  and  necessary  consequence)  Is  that  the 
gas  escaped,  and  having  so  escaped  a  further  nat- 
ural consequence  is  that  an  accident  might  be  ex- 
pected to  result,  the  company  is  liable.  Burrows 
V.  March  Gas  &  Coke  Co.  (1872)  L,  K.  7  Exch.  96,  41 
L.  J.  Exch.  46.  36  L,  T.  N.  8. 318, 20  Week.  Rep.  493. 

As  that  which  is  authorized  must  be  done  lD[a 
29  L.  R  A. 


careful  manner.  Strawbridge  v.  Philadelphia  (1879) 
13  Phlla.  173,  36  Phtla.  Leg.  Int.  276. 

Having  reference  to  the  delicate  and  dangerous 
character  of  the  material  in  Its  churge.  Smith  v. 
Boston  Gas  Light  Co.  suprcL 

It  owes  it  in  virtue  of  iti*  occupancy  of  the  public 
streets  which  belong  to  the  community,  for  its 
own  special  and  extraordinary  use  in  conducting 
an  article  which  Is  known  to  be  in  a  high  degree 
inflammable  and  explosive.  Missi«sinewa  MIn.  Co. 
V.  Patton  (1891)  129  Ind.  4T2. 

And  if  its  effect  is  noxious  as  well  as  disagreeable, 
it  is  a  reason  why  the  diligence  required  to  take 
care  of  and  control  it  should  be  still  more  actiye 
and  unremitting.  Bmerson  v.  Lowell  Gas  Light 
Co.  (1862j  8  Allen,  4ia 

There  ought  to  be  some  Sjrstem  of  supervision, 
and  men  should  be  always  ready  to  repair  any 
leakage  that  may  be  discovered,  and  anything 
shore  of  this  precaution  against  accidents  amounts 
to  negligence  for  which  the  company  will  be  liable. 
Mose  V.  Hastings  &  St.Leonard8  Gas  Co.tfl864)  4  Fost. 
&  F.  824.  • 

A  system  sufficient  to  insure  reasonable  prompt- 
ness in  the  detection  of  all  leaks  that  may  occur 
from  deterioration  of  the  material  In  the  pipes,  or 
from  any  other  cause  within  the  circumspection 
by  men  of  ordinary  skill  Id  the  business.  Koelsch 
V.  Philadelphia  Co.  (1893)  18  L.  K.  A.  760, 162  Pa.  856. 

A  ff ording  ample  facilities  to  all  parties  interested, 
to  make  communications  to  them,  having  a  suf- 
ficient force  ready  to  be  put  m  action  and  fully 
competent  to  supply  and  furnish  a  prompt  remedy 
for  all  such  accidents,  defects,  and  interruptions  in 
the  conduct  of  their  affairs,  as  from  experience 
and  the  character  and  peculiarity  of  their  works 
there  Is  reasonable  ground  to  anticipate  may  oc- 
cur. Holly  V.  Boston  Gas  Light  Co.  (1857)  8  Gray, 
123,6eAm.Dec.233. 
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valve  therein,  while  the  same  was  ^eing  so 
transported,  at  the  time  and  place  and  in  the 
manner  claimed  by  the  plaintiff  in  her  peti- 
tion, and  that  the  buildings  were  in  fact 
destroyed  by  reason  thereof,  and  that  the  same 
was  the  proximate  and  direct  cause  of  the 
destruction  of  the  buildings  mentioned  ;  and 
that  the  plaintiff's  own  acts  and  conduct 
did  not  contribute  to  the  injury  of  which  she 
complains,— then  your  verdict  should  be  for 
the  plaintiff,  in  such  sum  as  the  evidence 
shows  you  she  has  actually  been  damaged." 

The  effect  of  the  instructions  thus  refused 
and  given  was  to  render  the  plaintiff  in  error 
liable,  if  the  explosion  was  the  proximate 
cause  of  t.he  injury,  although  the  jury  should 
entirely  exonerate  it  from  negligence  in  con- 
nection therewith. 

The  question  of  how  strictly  one  who  un- 
dertakes to  transport  through  or  along  the 
highways  of  populous  districts,  or  to  store 
adjacent  thereto,  subtle  and  dangerous  sub- 
stances, like  natural  gas,  should  be  held  to 
the  duty  of  absolutely  controlling  it,  is  both 
interesting  and  important;  but  we  are  re- 
lieved from  the  duty  of  discussing  it,  in  the 
case  before  us,  by  the  provisions  of  the  stat- 
ute under  which  the  plaintiff  in  error  was 
authorized  to  transport  natural  gas  through 
tlie  streets  of  Youngstown  at  all.  That  statute 
reads  as  follows:  **.  .  .  But  said  com- 
pany shall  be  liable  for  any  damages  that 
may  result  from  the  transportation  of  the 
same."    This  language  is  explicit  and  un- 


ambiguous. This  court  is  asked  to  add  to 
the  language  chosen  by  the  legislature  the 
word  "negligent,**  so  that  the  statute  may 
read,  "But  said  company  shall  be  liable  for 
any  damages  that  may  result  from  the  neg- 
ligent transportation  of  the  same.*' 

Upon  principles  of  universal  application, 
the  company  would  be  held  liable  for  any 
damages  that  might  result  from  its  negli- 
gence in  transporting  natural  gas  through  the 
streets  of  a  city.  Therefore,  to  construe  the 
statute  as  the  plaintiff  in  error  contends 
would  deny  it  any  operation  or  effect  what- 
ever. We  think  that  when  the  subtle  and 
dangerous  properties  of  this  fluid  are  con- 
sidered, together  with  the  long  existing,  and 
perhaps  still  unsettled,  controversy  that  has 
claimed  the  attention  of  courts  and  text- 
writers,  both  in  England  and  in  this  country, 
resftecting  the  extent  of  the  liability  of  those 
who  deal  in  dangerous  substances,  for  dam- 
ages caused  by  them,  the  absence  of  the  word 
"negligent,**  in  the  act  declaring  the  lia- 
bility of  the  plaintiff  in  error  has  great  sig- 
nificance, and  can  only  be  reconciled  with  a 
legislative  purpose  to  impose  upon  the  com- 
pany the  duty  of  absolutely  controlling  this 
substance  when  it  should  introduce  it  into 
places  where,  if  it  escaped  control,  it  would 
menace  the  lives  and  property  of  others,  who 
had  no  control  over  it,  and  who  were  without 
fault  themselves  contributing  to  injury. 

Judgment  affirmed. 


It  Is,  however,  manifestly  impoeelble  for  a  gBB 
company  to  have  at  Its  service  at  every  moment 
and  every  point  of  exposure  ao  adequate  force  to 
overcome  a  sudden  fracture  of  Its  pipes,  or  any 
other  casual  or  unexpected  obstacle  in  the  oouduct 
of  Its  affairs  in  the  shortest  possible  time.     Ibid, 

If  the  system  is  all  riffht  and  all  due  preparation 
has  been  made  in  advance,  and  the  force  which 
can  be  commanded  is  applied  in  a  proper  manner 
to  the  reparation  of  the  brake  in  the  pipes  or  cor- 
rection of  any  disturbance  fn  the  regular  operation 
of  Its  business,  it  cannot  be  held  to  have  failed 
in  the  exercise  of  ordinary  care,  even  though 
it  happens  that  owingr  to  the  occurrence  of  several 
interruptions  or  leaks  at  the  same  moment  of  time, 
through  an  extraordinary  state  of  the  weather,  or 
other  unforeseen  causes,  a  particular  defect 
should  not  be  overcome  with  the  same  promptitude 
and  dispatch  that  It  might  be  under  other  and 
more  favorable  circumstances.    Ibid, 

Admitting  that  the  main  pipes  were  in  all  re- 
spects properly  constructed  and  secured,  yet  if 
the  city  officials  knew  or  ought  to  have  known, 
previously  to  the  time  of  the  explosion,  that  such 
pipes  were  in  a  defective  condition,  and  failed  to 
have  them  properly  repaired,  such  default  would 
fix  the  liability  for  the  explosion  on  the  city. 
Kibele  v.  Philadelphia  (1884)  105  Pa. «.  44. 

In  order,  however,  to  ascertain  whether  due 
dilllgenoe  has  been  exerted  on  the  part  of  a  gas 
company  in  any  particular  instance,  it  is  necessary 
to  know  what  is  its  general  system  and  what  are 
the  means  of  relief  at  its  command  and  within 
Its  control.    Holly  v.  Boston  Gas  Light  Co.  mpra. 

Probability  of  danger  is  to  be  taken  into  ac- 
count but  not  that  which  arises  when  the  elements 
with  unprecedented  power  overcome  all  ordinary 
restraints.  Hutchinson  v.  Boston  Gas  Light  Co. 
(1877)  122  Mass.  219. 

A  otty  as  a  manufacturer  of  gas  Is  bound  to  know 
about  its  character,  and  to  take  care  that  through 
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the  default  of  its  officers  or  servants  the  article 
manufactured  and  sold  occasions  no  barm  to  any 
one.     Kibele  v.  Philadelphia  (1884)  106  Pa.  41,  44. 

Although  gas  companies  having  the  right  or  use 
of  the  streets'for  laying  the  gas  pipes,  cannot,  in- 
terfere with  or  prevent  the  building  of  a  sewer, 
yet  they  have  a  right  to  and  are  bound  to  see 
that  in  restoring  the  earth  to  its  place,  their  own 
pipes  are  properly  supported,  and,  if  injured,  to  see 
that  the  injury  is  repaired  within  a  reasonable  time* 
any  negligence  on  their  part  rendering  them  liable. 
Butcher  v.  Providence  Gas  Co.  (1878)  12  R.  I.  149;  84 
Am.  Rep.  026. 

Where  the  loss  and  injury  sustained  were  the  re- 
pult  of  the  negligence  of  a  gas  fitter,  and  of  the 
gas  company,  the  former  being  the  proximate  and 
the  latter  the  main  cause  of  the  explosion,  the 
court  held  the  plaintiff  was  entitled  to  hold  both 
responsible  for  what  occurred,  the  former's  neg- 
ligence co-operating  with  that  of  the  latter,  the 
act  of  sending  for  a  gas  fitter  to  ascertain  the 
escape  of  gas  not  being  a  negligent  but  a  prudent 
act.  Schermerhom  v.  Metropolitan  Gas  Light  Co. 
(1874)  5  Daly,  144.  Burrows  v.  March  Gas  &  Coke 
Co.  (1870)  L.  R.  5  Bxch.  09.  89  L.  J.  Exch.  88, 22  L.  T. 
N.  8.  24,  followed. 

In  Holding  v.  Liverpool  Gas.  Co.  (1846)  3  C.  B.  1. 
6  N.  Y.  Legal  Obs.  77,  Anthon.  N.  P.  866,  note, 
it  was  attempted  to  make  the  company  liable 
by  reason  of  there  being  no  stop-cock  on  the 
outside  of  the  meter  so  that  it  could  turn  oil 
the  gas  entirely  from  the  interior  of  the  house 
when  required,  other  companies  having  en- 
tire command  of  the  gas  by  means  of  such  appli- 
ance, the  facts  showing  that  the  injury  to  the 
plaintiff's  house  by  the  explosion  which  proceeded 
frpm  some  unlawful  destruction  of  the  interior 
pipes  by  a  burglar,  could  not  have  occurred  -had 
the  company  turned  oflf  the  gas  effectually  by  such 
a  contrivance.  The  court  below  nonsuited  the 
plaintiff,  holding  there  was  no]  duty  cast  bylaw  up- 
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1 .  Pipes  for  natural  gBM  cannot  be  lawfully 
laid  on  the  surface  of  a  biffhway. 

2.  Conducting^  natural  gma  at  bifirh 
pressure  through  poorly  Jointed  pipes 

witb  numerous  leaks,  lyin^r  loose  upon  tbe  ground 
wbere  tbe  public,  including  obildren  and  other 
inexperienced  persons*  daily  pass,  especially 
wben  it  is  laid  on  a  public  bigrhway  in  violation 
of  law,  constitutes  actionable  negligence. 

8*  A  company  actually  using^  natural 
gBM  wbich  flows  througb  a  pipe  over  a  highway 
crossing  cannot  esoapefliability  for  the  danger- 
ous condition  of  poorly  jointed  and  leaking  pipes 
because  the  contractor  who  laid  them  has  not  yet 
formally  turned  over  the  plant  to  the  company 
or  fully  completed  his  contract. 

4«  The  acts  on  previous  occasions  of  a 
person  ii^ured  by  an  explosion  of  nat- 
ural gBM  In  detective  pipes  may  be  taken  into 
account  in  determining  his  contributory  negli- 
gence by  showing  his  experience  and  knowledge 
of  the  danger,  especiallyiwhen  previous  disturb- 
ances of  the  pipes  ar^  charged  to  have  been  the 
occasion  of  the  explosion. 


(November  27, 1894.) 

APPEAL  by  defendants  from  a  judgment  of 
the  Circuit  Court  for  Hamilton  County, 
in  favor  of  plaintiiT  in  an  action  brougbt  to 
recover  damages  for  personal  injuries  aUeged 
to  have  resulted  from  defendants*  negligence. 
liet^rsed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  £.  P.  Schlater  and  T.  J.  Ter- 
hune,  with  Messrs.  Shirts  &  Blilbourne* 
for  appellants: 

A  party  can  never  be  liable  for  injury  aris- 
ing from  a  work  over  which  it  has  neither 
possession  nor  control. 

If  the  company  let  the  contract  for  the  com- 
pletion of  such  work  to  Doxey,  and  if  Doxey 
sub- let  such  work  to  said  Snow,  as  another 
independent  contractor,  then  the  Lebanon 
company  cannot  be  liable  for  negligence. 

Ryan  v.  Cutran,  64  Ind.  355,  31  Am.  Rep. 
123 ;  Wabas?i,  St.  L.  d  P.  R.  Co.  v.  Farver, 
111  Ind.  195.  60  Am.  Rep.  696 ;  ^^e^c  Albany 
Forge  dt  Rolling  Mill  v.  Cooper,  131  Ind. 
363. 

If  Doxey  had  "possession,**  it  must  have 
been,  in  the  opinion  and  mind  of  the  jury,  a 
bare,  naked,  legal  possession  wherein  Doxey 
was  unable  to  give  directions  or  exercise  con- 
trolling influence.    Under  the  circumstances, 


on  the  defendant,  and  upon  an  application  for  a 
new  trial,  the  court  stated  that  the  act  under  which 
the  company  was  formed  gave  no  directions  as 
to  the  use  of  an  outer  stop-cock,  and  as  the  legis- 
lature was  silent  upon  tbe  point,  the  common  law 
imposed  no  precise  duty  on  the  defenduut,  or  any 
other  duty  than  that  expressed  in  the  general 
doctrine  of  using  proper  and  sufficient  care  in  the 
supply  of  gas. 

Where  the  plain tifiT,  who  carried  on  business  as  a 
livery-stable  keeper  contrary  to  the  Massachusetts 
statute,  which  requires  a  license,  sought  to  recover 
damages  for  an  escape  of  gas.  the  court  held  the 
case  would  not  lie  although  he  might  sustain  tbe 
action  for  nuisance  to  real  estate.  Sherman  v.  Fall 
Kiverlron  Works  Co.  (1862)  5  AUen,  213. 

II.  LeQislaiive  and  municipal  control. 

Although  the  public  by  reason  of  the  gas  com- 
pany being  authorized  by  the  legrislature  may  be 
barred  from  recovering  damages,  y«t  private  per- 
sons may  maintain  an  action  for  damages  against 
such  company.  People  v.  New  York  Gas  Light  Co. 
(1872)  64  Barb.  56,  6  Lans.  467. 

E\'en  for  consequential  damages  it  is  not  ex- 
empt as  a  corporation  by  reason  of  its  being  so 
authorized  by  statute.  Pottstown  Gas  Co.  v.  Mur- 
s  phy  (1861)  89  Pa.  257. 

Yet,  in  the  absence  of  negligence,  no  such  action 
for  damages  can  be  maintained  for  acts  which  are 
within  the  scope  of  an  express  authority  conferred 
by  law.  Strawbridge  v.  Philadelphia  (1879)  13 
Phila.  178,  86  Phila.  Leg.  Int.  276. 

See  also.  Gas  Fuel  Co.  v.  Andrews  (1898)  50  Ohio 
St.  695,  701,  head  III.  subdlv.  a,  infra,  pages  344, 345. 

in.  Evidence. 
a.  In  general. 
In  actions  of  this  description  the  plaintiff  must 
show  that  he  is  free  from  fault,    fiartlett  v.  Boston 
(Jas  Light  Co.  (1877)  122  Mass.  209. 

The  question  being  whether,  under  all  the  cir- 
oumstanc*^  of  the  case,  the  action  of  the  plaintiff 
29L.R.A. 


is  that  of  a  man  of  ordinary  prudence  and  discre> 
tion,  and  if  not  and  in^ry  results  from  such  ac- 
tion, the  company  will  not  l>e  liable.  Lanigan  v. 
New  York  Gas-Light  Co.  (1877)  71  N.  Y.  29. 

Each  separate  and  individual  case  must  stand 
upon  and  be  decided  by  the  evidence  particularly 
applicable  to  it.  Emerson  v.  Lowell  Gas  Light  Co. 
(1882)  8  Allen,  410. 

As  tbe  fact  that  the  agent  of  the  defendant  com- 
pany was  negligent  as  to  the  block  on  the  other 
side  of  the  street,  does  not  of  itself  tend  to  prove 
that  he  or  any  one  else  was  negligent  in  respect  to 
plaintiff^s  premises.  Emerson  v.  Lowell  Gas  Light 
Co.  (1863)  6  Allen,  146,  83  Am.  Dec.  621. 

The  mere  fact  that  gas  escaped  into  a  certain 
block,  not  of  itself  tending  to  prove  that  it  also 
escaped  into  the  plaintiff's  premises,  and  therefore 
not  relevant.    Ibid. 

It  is  a  proper  subject  of  Inquiry,  in  cases  where 
it  is  insisted  that  gas  infused  into  the  air  of  a  dwell- 
ing house  |s  noxious  to  the  health  of  Its  occupants, 
to  inquire  whether  such  is  its  usual,  necessary,  or 
probable  effect.  Emerson  v.  Lowell  Gas  Light  Co. 
(1862)  3  Allen,  410. 

The  evidence  should,  however,  be  limited  to  the 
effect  of  the  gas  upon  those  who  have  in  common 
and  under  similar  circumstances  inhaled  it.  Hunt 
V.  Lowell  Gas  Light  Co.  (1864)8  Allen,  169,  So  Am. 
Dec.  697. 

As  the  case  cannot  be  allowed  to  branch  out  into 
several  collateral  issues  on  such  a  point.    Ihid. 

Evidence  that  the  Inmates  of  another  house  were 
made  sick,  in  consequence  of  inhaUng  the  gas  that 
escaped  into  their  hous^irom  the  same  defect  in 
the  defendant's  pipes,  is  inadmissible.  Ihid.:  Emer- 
son V.  Lowell  Gas- Light  Co.  supra. 

The  reason  being  that  the  gas  company^s  action 
could  not  in  any  degree  have  been,  or  have  been  re- 
quired to  be,  intluenced  by  facts  of  the  existence 
of  which  it  had  received  no  information  and  of 
which  it  was  entirely  ignorant.  Emerson  v.  Low- 
ell Gas  Light  Co.  tnipra. 

So  if  the  evidence  falls  short  of  provhig  that  the 
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under  the  doctrine  of  Ryan  v.  Cnrritn,  Wa- 
btish  St.  L.  dt  P.  R.  Co.  V.  Farver  and  Neio 
Alhiiny  Forge  <Sb  Rolling  Mill  v.  Cwper,suf)ra^ 
Doxey  was  not  liable. 

The  appellee,  being  a  person  in  full  pos- 
aessioQ  or  his  faculties,  was  bound  to  know 
that  he  was  standing  within  the  presence  of 
one  of  the  most  dangerous  agencies  known  to 
modern  times. 

Jamieton  v.  Indiana  Natural  Gas  dk  Oil  Go. 
12  L.  R.  A.  652,  3  Inters.  Com.  Rep.  613,  128 
Ind.  555. 

The  act  which  is  characterized  by  negli- 
gence shall  be  stated. 

Jejeraonrillf,  M.  db  I.  R.  Co.  v.  Dufilap, 
•29  Ind.  430 ;  Hawley  v.  Williams.  90  Ind.  160  ; 
Cincinnati,  H.  db  D.  R.  Co.  v.  Chester,  57 
Ind.  297. 

The  specific  statement  of  facts  controls  the 
construction  of  a  pleading,  and  not  of  its  gen- 
eral averments. 

Penusylmnia  Co,  v.  Marion,  104  Ind.  239; 
TjOuiscilU,  F.  dt  St.  L.  R.  Co.  v.  Payne,  103 
Ind.  187 ;  Irens  v.  Cincinnati,  W.  ^  M.  R. 
Co.  103  Ind.  27;  LouisrilU,  S.  A.dkC.  R.  Go. 
V.  Schmidt,   106  Ind.  74. 

The  appellee  was  so  clearly  guilty  of  con- 
tributory negligence  that  he  had  no  standing 
in  court.  The  question  is  not  only,  what 
•caused  the  injury,  but,  Did  the  plaintiff  con- 
tribute? 


Brand  v.  Sclieneetady  dt  T.  R.  Co.  8  Barb. 
377  ;  Hartfield  v.  Roper,  21  Wend.  615,  34  Am. 
Dec.  273 ;  Ruthbnn  v.  Payne,  19  Wend.  399 ; 
CarolusY.  J^'ew  York,  6  Bosw.  15;  DietrieJi  v. 
Baltimore  dt  II.  S.*  R.  Co.  58  Md.  354;  Union 
Pac.  R.  Go.  V.  Adams,  33  Kan.  427 ;  Oihson  v. 
Wyandotte,  20  Kan.  158 ;  Lane  v.  Atlantic 
Works,  107  Mass.  107. 

If  a  party  thinks  proper  to  make  an  experi- 
ment, under  circumstances  of  peril  open  and 
known  lo  him,  and  which  he  could  have  rea- 
sonably avoided,  it  is  no  injustice  that  he  is 
required  to  bear  the  consequences  of  his  own 
act. 

Dietrich  v.  Baltimore  dt  11.  8.  R.  Co.  supra; 
Baltimore  dt  P.  R.  Co.  v.  Jones,  95  U.  S.  439, 
24  L.  ed.  506 ;  Simpson  v.  Keokuk,  34  Iowa, 
568 ;  Colegrore  v.  JVew  York,  dt  N.  H.  R.  Co. 
20  N.  Y.  492,  75  Am.  Dec.  418. 

A  person  may  contribute  to  his  injury  by 
exposing  himself  to  tlie  risk  of  injury  quite 
as  effectively  as  by  committing  the  very  act 
which  injures  him. 

Shearm.  &  Redf.  Nejr.  §  34 ;  Orippen  v. 
New  York  Vent.  R.  Co.  40  N.  Y.  47 ;  Indina- 
f}f)lis  v.  Cook,  99  Ind.  10 ;  Beach,  Coutrib. 
Neg.  §  182 ;  4  Am.  *fc  Eng.  Encyclop.  Law, 
p.  94,  and  cases  cited  in  note  2;  Nagle  v.  Al- 
UqUny  Valley  R.  Co.  88  Pa.  35.  32  Am.  Rep. 
413;  Iloag  v.  Tjiks  Slwre  dt  M.  S.  R.  Co.  85 
Pa.  293,  27  Am.  Rep.  658. 


gas  caused  the  siokneM  of  the  other  persons,  it 
amounts  to  nothingr.  Hunt  v.  Lowell  Gas  Light 
Co.  supra. 

The  attending  circumfitanccs  may  be  so  different 
that  the  occurrence  of  sickness  in  one  house  would 
have  no  tendency  to  show  the  cause  of  Illness  ih 
the  occupants  of  another.  Emerson  v.  Lowell  Qas 
Light  Co.  supra. 

If  the  plaintiff  have  other  relevant  evidence,  it  is 
within  the  discretion  of  the  court  to  reject  this  un- 
til the  other  is  put  ln«  the  order  in  which  evidence 
should  be  offered, being  subject  to  the  control  of  the 
Judge.  Emerson  v.  Lowell  Oas  Light  Co.  (1868)  8 
Allen,  140,  8a  Am.  Dec.  621. . 

As  the  plaintiff  cannot  establish  or  strengthen 
the  evidence  in  his  own  case  by  any  proof  concern- 
ing the  condition  of,  or  the  Injury  sustained  by,  an- 
other. Emerson  v.  Lowell  Gas  Light  Co.  (1862)  3 
Allen,  410. 

Yet  it  is  competent  to  show  that  gas  has  escaped 
ftom  the  defendant*B  pipe  through  the  fracture 
Into  the  sewers  and  into  other  houses  in  the  neigh- 
l>orhood,  the  company  being  notified  that  It  so 
penptrate<l  and  entered.    UHd. 

Such  evidence  being  confined  to  prove  that  cer- 
tain gas  was  pervading  the  streets  under  which  the 
company^s  pipes  were  hild,  was  in  relation  to  a  fact 
of  which  the  defendants,  after  notice  that  the  gas 
in  consequence  of  a  defect  In  their  works  was  es- 
caping in  that  vicinity,  must  be  presumed  to  have 
bad  knowledge,  or  reasonable  means  of  knowledge. 
Ibid. 

So  evidence  as  to  the  presence  of  gas  In  other  ad- 
Jomiog  premises  has  been  held  properly  admissible. 
Butcher  v.  Providence  Gas  Co.  (1878)  12  R.  I.  149,  84 
Am.  Rep.  6(90. 

And  evidence  of  the  particulars  of  the  sickness 
of  any  one  of  the  persons  In  the  house  with  which 
tbe  plaintiff  was  visiting,  is  a  collateral  fact,  ad- 
missible merely  for  the  purpose  of  showing  the 
nature  of  the  gas  which  came  into  the  house,  to 
the  influence  of  which  all  the  inmates  were  sub- 
Jectf^  alike.  Hunt  v.  Lowell  Gas  Light  Co.  (1864) 
8  Allen,  169,  85  Am.  Dec.  697. 
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For  if  it  be  a  fact  that  the  Inhalation  of  gas  will 
produce  sickness  or  generate  disease,  such  fact 
being  determinable  by  the  Jury  upon  evidence 
submitted  to  them,  the  defendants  are  bound  to 
exercise  that  care  and  diligence  in  its  control  and 
management  which  is  reasonably  sufficient  to 
guard  the  public  against  its  deleterious  effects 
whether  their  agents  are  aware  of  its  bad  influences 
or  not.  Kmerson  v.  Lowell  Gas  Light  Co.  (1862)  8 
Allen.  410. 

How  far  the  plaintiff  should  be  permitted  to  go 
into  particulars  in  offering  such  evidence  should 
depend  somewhat  on  the  circumstances  of  the  case, 
and  must,  within  reasonable  limits,  be  left  to  the 
discretion  of  the  presiding  Judge.  Hunt  v.  Lowell 
Gas  Light  Co.  supra. 

It  may  be  shown  by  evidence  which  excludes 
fault;  and  in  a  case  where  there  was  nothing  which 
excluded  the  inference  that  both  mother  and 
child  went  to  sleep  in  the  usual  manner,  with 
nothing  to  indicate  that  there  was  any  unusual  ex- 
posure to  injury,  and  they  were  suffocated  in  their 
sleep  by  the  gas  which  esca|)ed  from  the  defend- 
ant's pipes,  they  wpre  held  to  be  in  the  exercise  of 
such  care  as  prudent  people  ordinarily  use  under 
circumstances  of  similar  exposure  to  injury  from 
hidden  and  unsuspected  causes.  Smith  v.  Boston 
Gas  Light  Co.  (1K80)  129  Mass.  818. 

In  an  action  against  a  gas  company  to  recover 
Injuries  for  an  escape  of  gae,  it  is  competent  for 
the  defendants  after  first  obtaining  from  a  witness 
testimony  as  to  what  was  actually  done  by  them 
or  by  persons  in  their  employ,  after  the  fact  of  the 
leak  came  to  the  company's  knowledge,  to  show 
due  diligence  on  their  part  by  proving  the  system 
of  the  company  in  regard  to  complaints  of  leaks, 
how  they  were  usually  treated,  and  what  was  the 
established  course  of  proceeding  in  applying  rem- 
edies  and  making  needful  repairs.  Holly  v.  Bos- 
ton Gas  Light  Co.  (1867)  8  Gray,  123,  69  Am.  Dec. 
233. 

The  evidence  of  a  witness  that  it  was  possible  for 
gas  to  escape  in  the  manner  plaintiff  claimed,  was 
held  properly  admitted  In  rebuttal.    Butcher  v. 
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The  whole  case  proceeds  upon  the  theory 
that  this  boy  was,  for  the  purposes  of  this 
case   a  mau 

ScNB  Dietrich  v.  Baltimore  dt  H,  8,  R,  Co. 
58  Md.  854. 

If  while  in  the  act  of  experimenting  with 
this  dangerous  agency  this  explosive,  infiam- 
mable  material,  he  was  injured,  it  must  be 
held,  as  matter  of  law,  that  he  was  guilty  of 
contributory  negligence. 

It  is  averred  m  tliis  complaint  that  at  the 
time  of  this  injury  the  appellee  was  in  full 
possession  of  all  his  faculties,  which  relieves 
this  case  from  one  view  which  has  been  taken 
by  the  courts  in  some  cases. 

Missouri  Pac.  R.  Co.  v.  Kincaid,  29  Kan. 
654 ;  Johnson  v.  Chicago  &  N.  F.  R.  Co.  49 
Wis.  529 ;  Chicago,  B.  d  Q.  R.  Co.  v.  Papne, 
69  111.  534;  Kansas  Pac.  R.  Co.  v.  Brady,  17 
Kan.  880;  Illinois  Cent.  R.  Co.  v.  ^^unn,  51 
111.  78;  Scotille  v.  Hannibal  d:  Si.  J.  R.  Co. 
81  Mo.  434;  McGowm  v.  New  York  Cent,  dt 
H.  R.  R.  Co.  67  N.  Y.  421 ;  Barry  v.  New 
York  Cent.  &  H.  R.  R.  Co.  92  N.  Y.  294,  44 
Am.  Rep.  877 ;  Atlas  Engine  Works  v.  Ran- 
daU,  100  Ind.  300,  50  Am.  Rep.  798. 

In  cases  of  this  kind,  where  the  appellants 
owe  no  duty  to  the  appellee  except  that  of  hu- 
manity, no  presumption  of  negligence  would 
arise  from  the  mere  fact  of  an  explosion. 


Citizen's  Street  R.  Co.  of  Fort  Wayne  v. 
Carey,  56  Ind.  896 ;  Wabash,  St.  L.  dt  P.  R. 
Co.  V.  Locke,  112  Ind.  404 ;  Huff  v.  Austin, 
46  Ohio  St.  886 ;  Cosulich  v.  Standard  Oil  Co. 
122  N.  Y.   118. 

It  is  neither  averred  nor  proven  that  the- 
appellants  or  either  of  them  had  any  knowl- 
edge of  such  defect. 

Bolly  V.  Boston  Gas  Light  Co.  8  Gray,  123. 
69  Am.  Dec.  283 ;  Mahoney  v.  Libfiy,  123 
Mass.  20,  25  Am.  Rep.  6;  Ray,  Negligence 
of  Imix>sed  Duties,  44 ;  Edwards  v.  New  York 
dt  H.  R.  Co.  98  N.  Y.  245,  50  Am.  Rep. 
659;  Wdfy.  Kilpatrick,  101.  N.  Y.  146,  54 
Am.  Rep.  672. 

There  was  no  presumption  that  boys  would 
trespass  upon  this  line,  nor  that  children^ 
would  congregate  on  a  country  highway. 

Ilartfield  v.  Roper,  21  Wend.  615,  34  Am. 
Dec.  273 ;  Mangan  v.  Atherton,  4  Hurlst.  4: 
C.  388.  L.  R.  1  Exch.  239. 

Extra  precautions  are  not  required  in  an- 
ticipation of  trespassing  children. 

Biddlc  V.  HestontiUe,  M.  dt  F.  Pass.  R. 
Co.  112  Pa.  551. 

Messrs.  Kane  Sb  Davis  for  appellee. 

Howard,  J.,  delivered  the  opinion  of  the 
court: 
The  Lebanon  Light,  Heat  «&  Power  Com- 


Providenoe  Gas  Co.  (1878)  12  R.  1. 149,  34  Am.  Sep. 
088. 

The  mere  fact  that  an  explosion  of  gas,  caused 
by  the  negligence  of  the  company,  was  effectuated 
by  tbe  lighting  of  a  match,  will  not  relieve  the 
company  from  liability.  Koelsob  v.  Philadelphia 
Co.  (1808)  18  L.  R.  A.  750. 152  Pa.  366. 

But  the  simple  fact  that  gas  accumulated  in  a 
pit.  though  unusual  and  not  according  to  tbe  ordi- 
nary  occurrence  of  events,  will  not  give  rise  to  a 
.prima  facie  presumption  that  it  was  there  by  tbe 
negligence  of  the  defendant,  it  being  a  mere  cir- 
cumstance to  be  considered  In  connection  with  the 
full  facts  of  tbe  case.  Washington  Gas  Light  Co. 
V.  Eckloff  (1804)  22  Wash.  L.  Rep.  666. 

8o  evidence  showing  that  a  business  was  not  spec- 
ialiy  dangerous  when  prosecuted  with  reasonable 
care,  that  there  were  suitable  regulations,  arrange- 
ments, and  equipments,  and  reasonable  care  exer- 
cised, and  that  there  was  no  neglect  by  the  defend  • 
antstoenforce  sucbregulations,l8  sufficientto  rebut 
the  prima  facie  presumption  of  negligence  in  an  ac- 
tion to  recover  damages  caused  by  an  explosion. 
Warn  v.  Davis  Oil  Co.  <1894)  61  Fed.  Rep.  631.  In 
which  case  It  was  not  sufficiently  proved  wheUier 
the  explosion  was  caused  by  an  escape  of  gas  or 
by  the  nature  of  the  articles  manufactured  upon 
the  premises. 

In  Butcher  v.  Providence  Gas  Co.,  mprfu  plalntifr 
recovered  damages  for  injuries  to  his  plants  in  a 
green  house  caused  by  tbe  defendant's  negligence 
in  allowing  illuminating  gas  to  escape  from  their 
pipes  in  tbe  city  sewers  and  drains,  and  thence 
into  tbe  plaintiff's  green  house. 

The  evidence  of  witnesses  who  passed  along  the 
highway  and  lived  in  the  neighborhood  of  the 
house  into  which  tbe  gas  escaped  owing  to  a  fract- 
ure In  the  main,  entering  plaintiff's  house  through 
the  drains  and  sewers,  as  to  what  extent  tbe  gas  es- 
caped into  tbestreet.bas  been  held  admissibicbeing 
material  as  tending  to  show  how  rapidly  and  in  what 
quantities  the  gas  was  escaping,  thereby  affording 
some  means  of  judging  as  to  the  amount  of  force 
and  labor  to  be  appUed  in  arresting  its  escape,  and 
20  L.  R.  A. 


the  alacrity  with  which  it  should  be  applied  and  as 
indicating  the  plaoe  where  the  leak  occurred,  and 
foi  that  reason  in  connection  with  other  evidence  is 
available  upon  the  question  whether  the  defend- 
ants had  been  negligent  and  careless  in  not  having 
discovered  the  leak  earlier  than  they  did.  Emer- 
son V.  Lowell  Gas  Light  Co.  (\.9SSt)  ^  Allen.  4ia 

If  tbe  company  seeks  to  prove  by  a  witness  that 
the  gas  from  its  pipes  was  not  escaping  in  great  or 
dangerous  quantities  into  houses  in  tbe  vicinity  of 
the  plaintitTs.  it  is  competent  for  the  plaintiff  to 
produce  testimony  tending  directly  to  contradict 
it  and  to  disparage  the  credibility  of  such  party  as 
a  witness,  the  contradiction  being  only  in  relation 
to  a  collateral  matter,  and  although  such  evidence 
may  tend  directly  to  contradict  such  a  witness  in 
relation  to  the  answer  which  he  may  give  to  tbe 
inquiry,  yet  being  in  conflict  with  his  testimony  in 
chief,  must  be  considered  to  have  been  material 
and  therefore  subject  to  be  refuted  by  showing 
that  he  elsewhere  made  different  statements  on  the 
subject  in  controversy,  or  to  be  disproved  by  any 
competent  countervailing  evidence.  Hunt  v.  Low- 
ell Gas  Light  Co.  (1862)  3  Allen.  418. 

In  Hunt  v.  Lowell  Gas  Light  Co.  (1864)  8  Allen,  160, 
85  Am.  Dec.  607.  the  plaintiff  alleged  that  the  gas 
escaped  from  the  main  pipe  into  one  of  the  lanre 
sewers,  and  thence  passed  through  a  drain  and  up 
the  sink  spout  into  the  kitchen  of  the  house  of  a 
family  with  which  the  plaintiffs  were  at  the  time 
visiting.  PlalnttlTs  evidence  showing  that  the  fam- 
ily they  were  visiting  had  been  in  perfect  health 
up  to  tbe  time  the  gas  escaped,  and  that  immedi- 
ately or  soon  after,  every  member  of  the  family 
became  seriously  sick,  was  held  admissible. 

So  where  the  facts,  as  in  the  principal  case,, 
showed  that  tbe  plainuff's  property  was  de- 
stroyed by  an  explosion  of  natural  gas,  in  trans- 
portation along  a  street  in  the  city,  without 
negligence;  and  it  was  contended  that  defendants 
were  not  liable  for  the  results  of  such  explosion 
in  the  absence  of  proof  (of  negligence,— the  court 
held  (under  the  Ohio  revised  statutes  relating  to 
the  transportation  of  natural  gas  through  th^ 
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f^anv  entered  into  a  contract  with  its  coappel- 
ant  Charles  T.  Doxey,  according  to  which 
the  said  Doxey  was  to  construct  a  natural 
gas  plant  for  the  appellant  company.  The 
terms  of  this  contract  do  not  appear  from  the 
record.  The  appellant  Doxey  also  entered 
into  a  contract  with  his  coappellant  John  E. 
Snow,  according  to  the  terms  of  which  the 
said  Snow  was  to  drill  four  gas  wells  in 
Hamilton  county  to  supply  gas  for  said  gas 
plant.  The  wells  were  to  be  drilled  at  such 
points  as  Doxey  should  direct.  Snow  was 
to  receive  $625  for  each  well,  and  was  him- 
self to  do  all  the  work  and  furnish  all  labor ; 
also  fuel  for  the  first  well.  He  was  to  have 
the  privilege  of  usinff  gas  from  the  firsfwell 
or  wells  for  drilling  purposes.  He  was  to 
pipe  such  gas  at  his  own  expense,  except  that 
Doxey  was  to  furnish  him  the  necessary  pipes 
and  fittings. 

The  four  wells  were  located  near  the  cros- 
sing of  two  highways.  The  first  well  was 
sitXiated  near  the  east  and  west  highway,  and 
about  half  a  mile  west  of  the  crossing. 
Doxey  located  well  No.  2  near  the  north  and 
south  highway,  and  about  three  quarters  of 
a  mile  north  of  the  crossine.  In  like  man- 
ner, well  No.  8  was  located  by  Doxey  near 
the  east  and  west  highway,  and  about  half  a 
mile  east  of  the  crossing.  Well  No.  4  was 
not  near  the  highway,  but  was  located  about 


a  mile  north  of  well  No.  1.  After  drilling 
well  No.  1,  and  when  well  No.  2  was  lo- 
cated. Snow  laid  a  two- inch  supply  pipe 
on  top  of  the  ground,  along  the  north  side  of 
the  highway,  from  well  No.  1  east  to  the 
crossing,  where  he  put  in  a  T,  and  thence 
continued  the  pipe  along  the  west  side  of  the 
highway,  north  to  well  No.  2.  After  well 
No.  2  was  drilled,  and  well  No.  3  located. 
Snow  continued  the  pipe  line  from  the  T  at 
the  crossing,  east  alonir  the  north  side  of  the 
highway,  to  well  No.  "B.  At  the  time  of  the 
accident,  wells  Nos.  1,  2,  and  3  had  been 
drilled. 

The  accident  occurred  September  20,  1890, 
about  two  weeks  after  the  completion  of  well 
No.  8.  Snow  was  then  engaged  at  No.  4, 
away  from  either  highway.  Soon  after  well 
No.  3  had  been  completed,  Doxey 's  men  took 
up  the  pipe  on  the  north  and  south  highway, 
from  the  T  at  the  crossing,  north  to  well  No. 
2.  There  was  then  no  gas  in  the  pipe  at  the 
crossing.  Snow  was  getting  his  gas  from 
wells  1  and  2  for  use  in  drilling  No.  4,  and 
it  does  not  appear  that  he  had  anything  fur- 
ther to  do  with  well  No.  8  or  with  the  pipe 
on  the  highway. 

Doxey 's  assistant  testifies  that  he  began 
taking  up  the  pipe  north  from  the  crossing 
by  cutting  the  second  joint  north  of  the  T. 
He  then  took  two  pairs  of  tongs,  — one  to  hold 


streets  of  a  dty,  which  provides,  "but  said  compaiiy 
shall  be  liable  for  any  damages  that  may  result 
from  the  traosportatlon  of  the  same'*)  that  the 
language  was  apeciflo  and  unambiguous,  and  could 
only  be  reconciled  with  a  legislative  purpose  to  Im- 
pose upon  the  company  the  duty  of  absolutely  con- 
trolling the  substance  whenever  it  should  Intro- 
duce it  Into  places  where.  If  it  esc&ped  control,  it 
would  menace  the  life  and  property  of  others  who 
had  no  control  over  it  and  who  were  without  fault 
themselves  contributing  to  the  injury. 

b.  Burden  of  proof. 

As  in  other  cases  of  negligence  a  party  charging 
negligence  as  a  ground  of  action  must  prove  it:  he 
must  show  that  the  defendant  by  his  own  act  or  by 
his  omission  has  \iolated  some  duty  incumbent 
upon  him  which  has  caused  the  injury  complained 
of.  Washington  Oas  Light  Co.  v.  Eckloif  (1804)  22 
Wash.  L.  Rep.  65«;  Nltro-Glycerine  Case  (1873»  82  U. 
8. 16  Wall.  634,  537.  21  L.«ed.  206. 211;  HoUy  v.  Boston 
Gas  Light  Co.  (1867) «  Gray.  123,  69  Am.  Dec.  283; 
Adams  v.  Carlisle  (1838t  21  Pick.  146;  White  v.  Win- 
nisimmet  Co.  (1861)  7Cu8h.  166. 

He  must  allege  facts  showing  that  the  injury  was 
due  to  the  defendant's  negligence.  McQahan  v. 
Indianapolis  Natural  Gas  Co.  (1894)  (Ind.)  poet, 
865. 

Showing  some  specific  act  or  acts  of  negligence 
directly  contributing  to  the  result,  there  being  no 
rule  of  law  requiring  individuals  or  corporations 
to  provide  against  an  overwhelming  calamity 
which  in  the  exercise  of  ordinary  prudence  could 
not  have  been  foreseen.  Hutchinson  v.  Boston 
Gas  Light  Co.  (1877)  122  Mass.  219. 

And  it  has  been  held  that  such  a  plaintiff  must 
prove  the  use  of  ordinary  care  for  his  own  protec- 
tion against  the  noxious  Influences  of  gases.  Holly 
V.  Boston  Gas  Light  Co.  (1867)  8  Gray.  123,  69  Am. 
Dec.  288. 

It  being  for  him  to  establish  that  his  own  negli- 
gence did  not  cause  or  contribute  to  the  injury. 
Lee  V.  Troy  Citizens  Gas-Light  Co.  (1886;  98  N.  Y. 
116, 118. 

29  L.  R.  A. 


One  having  no  right  to  expose  oneself  carelessly 
and  willfuUy  ^o  the  injurious  effects  of  gas,  and 
thereby  make  the  defendant  responsible  for  the 
mischievous  consequences  resulting  from  such  ex- 
posure.   Holly  V.  Boston  Gas  Light  Co.  supra. 

Although  the  burden  of  proof  in  these  cases  is 
upon  the  plaintiff  to  show  the  exercise  of  due  care 
In  respect  to  the  occurrence  from  which  the  Injury 
arises,  yet  it  has  been  held  that  this,  although  in 
form  a  proposition  to  be  established  affirmatively, 
need  not  be  proved  by  affirmative  testimony  ad- 
dressed directly  to  its  support.  Smith  v.  Boston 
Gas  Light  Co.  (1880)  129  Mass.  818. 

Injuries  which  do  not  ordinarily  happen  when 
reasonable  and  proper  care  is  taken  to  avoid  them, 
afford  a  presumption  of  negligence  and  place  upon 
the  defendant  the  burden  of  proof  that  ordinary 
and  reasonable  care  was  taken  to  avoid  the  acci- 
dent, the  principle  of  evidence  being  that  he  who 
has  peculiarly  Within  his  power  the  means  of  pro- 
ducing evidence  of  reasonable  care  shall  be  re- 
quired to  produce  it.  Warner  v.  Davis  Oil  Co. 
(1894)  61  Fed.  Rep.  631. 

A  plaintiff  charging  the  omission  of  the  defend- 
ants to  discharge  their  duties  in  keeping  their 
pipes  in  a'sound  and  safe  condition  for  the  trans- 
mission and  distribution  of  gas.  must,  in  order  to 
maintain  his  action,  show  that  they  failed  in  that 
respectto  exercise  due  and  ordinary  care.  Holly 
V.  Boston  Gas  Light  Co.  (1867)  8  Gray,  128.  69  Am. 
Dec.  233;  Adams  v.  Carlisle  (1838)  21  Pick.  146;  White 
V.  Winnlslmmet  Co.  <1861)  7  Cush.  156. 

c.  Ecpert  testimony. 

The  evidence  of  expert  witnesses  has  been  held 
admissible  in  cases  of  this  description  and  it  has 
been  held  that  it  Is  for  the  presiding  Judge  to  decide 
whether  a  witness  so  offered  has  been  proved  an 
expert,  the  evidence  on  the  point  t>eing  addressed 
to  him  and  not  to  the  Jury;  and  If  it  has  been  ex- 
cluded, no  part  of  his  testimony  tending  to  prove 
him  such,  can  go  to  the  Jury.  Emerson  v.  Lowell 
Gas  Light  Co.  (1883)  6  Allen.  146. 83  Am.  Dec.  621. 

The  testimony  of  a  doctor  as  to  bis  experience 
relative  to  the  breathing  of  burning  gas  has  no 
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the  first  joint  in  place,  and  keep  it  from  turn- 
ing into  tlie  T,  while  the  other  tongs  were 
used  to  unscrew  the  piece  of  the  second 
joint  which  had  been  cut  off.  They  then 
plugged  up  the  end  of  the  first  joint  with  a 
two- inch  wooden  plug,  and  went  on  and  took 
up  the  re^t  of  the  pipe  north  to  well  No.  2. 
When  cutting  the  second  joint,  and  unscrew- 
ing the  piece  from  the  first  joint,  and  plug- 
ging the  end  of  the  latter,  they  did  not  ex- 
amine the  T  to  see  if  the  joint  of  pipe  was 
tight  in  it,  but  it  seemed  tight.  There  was 
no  gas  on  that  line  at  the  time.  The  T 
was  cast  iron,  and  of  heavier  make  than  the 
pipe.  It  would  weigh  about  25  pounds. 
The  joint  of  pipe  left  attached  to  it  was  about 
19  feet  long.  It  was  about  12  feet  from  the 
nearest  fence. 

It  does  not  appear  how  soon  after  the  tak- 
ing up  of  the  pipe  north  of  the  T  that  the  gas 
was  again  turned  on,  nor  does  it  appear  who 
turned  it  on,  nor  for  what  purpose  or  use  it 
was  turned  on.  Snow,  as  we  have  seen,  had 
not  used  gas  through  this  line  since  his  com- 
pletion of  well  No.  3,  which  was  about  two 
weeks  previous  to  the  accident.  ludoes  ap- 
pear, however,  from  the  testimony  of  Frank 
k.  Pierce,  an  employe  of  the  appellant  Dox- 
ey,  and  superintendent  of  construction  of  the 


permanent  line  to  Lebanon  that  that  line  was 
completed  into  the  city  of  I^banon,  and  gas 
furnished  to  the  city,   in  the  month  of  Au- 
gust, 1890,  the  month  previous  to  the  dates  of 
the  accident.     But,  for  whatever  purpose  the 
gas  was  turned  into  the  pipe  between  wells 
1  and  3  after  the  taking  up  of  the  pipe  north 
of  the  T,  it  is  certain  that  between  that  time 
I  and  the  time  of  the  accident  the  leak  of  tras 
,  at  the  T  was  observed   frequently.     It  also 
'  seems  very  probable  that  the  leak  was  no- 
ticed before  the  taking  up  of  the  pipe ;  but  of 
I  this  the  evidence  is  not  so  marked,  while  it 
I  is  clear  tliat  the  leak  grew  worse  from  time 
I  to  time  up  to  the  date  of  the  accident. 
I     The  appellee  was  at  the  time  about  eigh- 
I  teen  years  of  age,  and  lived  with  his  father 
I  about  40  rods  south  of  the  crossing.     Several 
'  persons  testified  that  they  saw  jras  on  fire  at 
the  leak  in  the  T  on  the  day  of  the  accident 
:  and  at  other  times  previous.     John  Oritfin, 
who  lived  near  the  crossing,  and  who  was  the 
father  of  Warren  Griffin,  another  boy  who 
was  hurt  at  the  accident,  testified  that  there 
I  had  been  a  leak  at  the  T,  to  some  extent,  ever 
I  since  the  pipe  had  been  laid,  and  that  the 
I  leak  had  been  quite  bad  for  some  length  of 
I  time  previous  to  the  accident.     Others  who 
I  had  passed  there  frequently  had  never  no- 


relevancy,  except  as  li  tends  to  prove  him  an  ex- 
pert.   Ibid. 

As  the  mere  fact  that  he  is  to  practice  as  a 
physician  does  not  of  necessity  give  him  any  knowl- 
edge as  to  gas.    Ibid, 

Where  the  doctor's  evidence  was  that  he  was  a 
physician,  and  as  such  had  witnessed  the  effects  of 
the  gas  which  escaped  from  the  defendant's  pipes 
at  the  time  when  the  plaintm  alleged  they  were 
injurious,  and  the  persons  whom  he  saw  lived  in 
another  house  in  the  nelghl>orhood,  the  mere  fact 
that  he  was  a  physician  would  not  prove  tbat  he 
had  any  knowledge  of  the  gas  without  further 
proof  as  to  his  experience,  as  a  physician  may  have 
professional  learoiog  without  being  acquainted 
with  the  properties  of  gas  or  its  effect  on  health. 
iWd. 

Yet  it  is  competent  for  the  plaintiffs  to  show  all 
the  facts  and  ch*cumBtanoes  attending  their  sick- 
ness, and  to  add-proof  of  the  opinions  of  persons 
of  skill  and  experience  as  to  the  cause  which  pro- 
duced such  sickness  and  particu4arly  whether  it 
might  have  l)een  or  probably  was  produced  by  the 
gas  to  which  they  were  exposed  in  their  house. 
Emerson  v.  Lowell  Gas  Light  Co.  (1882)  3  Allen,  410. 

Upon  the  question  as  to  whether  or  not  due  dili- 
gence had  been  used  by  the  defendant  company  in 
making  the  excavations  in  the  street  necessary  to 
enable  them  t^t  find  the  place  and  cause  of  the  leak 
in  their  pipe,  the  testimony  of  a  witness  offered 
as  an  expert  should  be  received  and  submitted  to 
the  jury.    Ibid, 

8ucb  evidence  being  intended  to  show  with  what 
dispatch,  in  the  Judgment  of  persons  experienced  m 
such  work  and  competent  to  give  a  reliable  opin- 
ion concerning  it,  that  which  was  done  by  the  de- 
fendants might  have  been  accomplished  in  order 
to  aid  the  Jury  in  coming  to  a  conclusion  on  the 
question  whether,  under  all  the  circumstances  of 
the  particular  ctktie,  the  defendants  were  not  guilty 
of  negligence  by  failing  to  employ  a  sulficient  num- 
ber of  men  of  vigor  and  activity,  and  of  experience 
in  that  kind  of  labor.    Ibid, 

d.  Sufficient  to  estalilish  negligence. 
In  "Washington  Gas  Light  Co.  v.  Eckloff  (1894)  22 
Wash.  L.  Rep.  666.  the  defendants  were  negligent  In 
^  L.  R.  A. 


failing  to  prevent  the  accumulation  of  inflammable 
gas  In  a  pit^on  premises  under  their  control,  which 
the  plaintiff  in  the  discharge  of  his  duty  to  his  em- 
ployer, a  water  company,  was  required  to  visit  for 
inspecting  and  taking  the  register  of  the  water  me- 
ter fixed  in  the  pit.  over  which  the  defendants  had 
placed  a  shed  which  was  dark  and  required  the  use 
of  a  light,  which  the  plaintiff  took  for  such  in- 
spection, when,  gas  having  accumulated  in  the 
pit  through  percolation  from  a  leak  in  the  main 
pipes  some  thirty  feet  from  the  pit.  an  explosion 
occurred.  Hie  defendants  contended  that  they 
owed  no  duty  to  the  plaintiff,  and  that  in  order  to 
maintam  an  action  for  a  negligent  injury  it  must 
appear  that  there  was  a  legal  duty  owing  from  the 
person  inflicting  the  injury  to  the  person  on  whom 
it  was  inflicted,  and  that  such  duty  had  been  vio- 
lated by  the  want  of  ordinary  care  on  their  part. 
The  court  held  that  although  such  proposition 
might  generally  be  conceded,  yet  it  did  not  apply, 
defendant  being  under  a  contract  duty  to  the  mu- 
nicipal government  to  maintain  the  water  meter 
upon  its  premises  in  good  condition,  and  in  such  po- 
sition that  it  ouuld  be  apitroached  and  examined 
with  reasonable  safety  by  the  agents  of  the  munic- 
ipal government,  the  defendant's  duty  being 
created  by  contract;  the  right  of  the  plaintiff  to  go 
upon  the  premises  of  the  defendant  being  derived 
from  the  municipal  government,  it  was  therefore 
a  duty  imposed  upon  the  defendant  to  the  plaintiff, 
even  though  there  was  no  privity  of  contract  be- 
tween them,  there  being  a  right  created  by  con- 
tract with  the  government  that  afforded  protection 
to  the  plaintiff  against  the  negligence  or  want  of 
reasonable  care  on  the  defendant's  part. 

In  Chisholro  v.  Atlanta  Gas  Light  Co.  (1876)  67 
Ga,  28,  the  question  was  whether  there  was  suf- 
ficient evidence  t«)  make  out  a  prima  facie  case  of 
negligence  tor  the  Jury:  the  facts  showing  that  the 
property  damaged  had  been  vacant:  that  on  the 
evening  of  the  explosion  the  plaintiff  rented  it  for 
an  evening,  but  no  gas  was  used  although  gas 
fixtures  were  there;  that  defendant  was  notified  of 
the  bouse  l>eing  vacant,  that  gas  was  not  needed 
and  must  be  cut  off,  which  was  done  by  means  of 
a  meter  cock  in  the  cellar;  further,  that  there 
were  two  ways  of  cutting  off  the  gas,  one  by  the 
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ticed  the  leak  before  that  day.  Some  had 
sraelled  gas  for  a  few  days  previously,  but 
saw  no  fire.  John  Leap,  father  of  the  appel- 
lee, had  seen  it  on  fire  about  two  weeks  be- 
fore, and  had  put  out  the  fire  with  a  bucket 
of  water,  but  bad  not  seen  it  burning  on  any 
other  occasion. 

The  appellee  himself  testified  that  he  had 
noticed  the  leak  on  fire  about  two  months  be- 
fore the  accident,  and  at  different  times  all 
alonff  up  to  the  time  of  the  accident.  The 
last  time  previous  he  had  seen  it  on  fire  was 
on  the  preceding  Monday  night.  The  acci- 
dent happened  on  Saturday.  On  that  Mon- 
day night,  he  says,  there  was  a  charivari 
party  out,  and  they  stopped  for  a  while  near 
the  leak,  and  some  one  set  it  afire.  It  burned 
for  five  minutes  or  less,  when  they  put  it  out, 
and  went  home.  He  did  not  touch  the  pipe 
or  set  the  gas  affre  himself.  He  saw  two  of 
the  party  Tift  up  the  end  of  the  link  of  pipe 
about  four  feet,  and  then  let  it  down  again. 
Appellee  next  saw  the  leak  afire  on  the  Sat- 
urday of  the  accident,  about  10  o'clock  in 
the  morning.  The  blaze  was  then  three  or 
four  feet  hi  eh  when  he  came  up  to  it.  The 
pipe  at  the  T^  and  across  the  traveled  part  ot 
the  road  was  covered  with  about  an  inch  or' 
two  of  earth.     It  had  been  so  covered  when 


first  laid.  He  again  saw  the  leak  between  1 
and  2  o'clock  that  afternoon.  He  was  on  his 
way  afoot  to  Sheridan,  a  town  about  a  mile 
north  of  the  crossing.  When  he  came  up  to 
the  fire,  he  saw  Warren  Griflin,  a  boy  about 
twelve  years  of  age,  standing  there.  He  be- 
gan talking  to  Warren  about  the  nice  time 
they  had  at  the  charivari.  He  noticed  War- 
ren with  a  small  stick  scraping  along  the 
dirt  where  the  fire  was  burning.  While  they 
were  standing  there,  a  neighbor  came  along 
in  a  team  going  to  Sheridan,  atid  a^^ked  ap- 
pellee'to  go  along  but  he  said  he  was  not 
quite  readv.  Another  neighbor,  Mr.  Rari- 
dan,  passed  along  a  minute  or  two  later,  and 
made  some  remark  about  the  fire.  The  two 
bovs  were  standing  without  talking  during 
this  time,  when  appellee  testifies  he  said  to 
AVarren,  **  *If  that  plug  was  taken  out  of  that 
pipe,  it  would  make  a  nice  fire. '  He  asked, 
*What  plug?'  and  I  went  around  and  pointed 
to  the  plug,  .  .  .  the  plug  in  the  north 
end  of  the  pipe.  .  .  .  He  walked  around 
to  the  end  of  the  pipe,  and  raised  the  end  of 
the  pipe  up  somewhere  about  three  inches, 
and  that  was  the  last  I  knew."  The  explo- 
sion followed,  the  joint  of  pipe  being  thrown 
out.  and  the  two  boys  thrown  violently  back 
and  burned  by  the  gas. 


meter  cock,  the  property  of  the  plaintiff,  but  used 
by  the  defendant  also;  the  other  by  the  service 
cock  under  the  curb  stone,  the  property  of  the  de- 
fendant and  under  its  exclusive  coutrol:  that  if 
the  (ras  had  been  cut  off  by  the  latter  method  the 
explosion  would  not  have  occurred;  that  defend- 
ants sometimes  used  the  one  and  sometimes  the 
other  method,  the  service  cock  under  the  curb 
stone  being  the  safer  as  it  was  under  the  exclusive 
control  of  the  defendant:  that  the  meter  examined 
after  the  explosion,  had  been  tampered  with,  a  nail 
being  found  in  the  hole  of  the  meter  cock  used  to 
turn  it,  though  the  gas  was  turned  off  when  exam- 
ined, the  gas  getting  into  the  building  in  that  man- 
ner. The  court  held  that  the  plaintiff  having  no  rea- 
son to  suppose  that  any  of  defendant's  gas  was  on 
the  premises, was  not  bound  to  take  any  precaution- 
ary action  in  relation  to  the  escape,  neither  for 
himself  nor  tenants,  and  that  the  principle,  that  in 
conducting  its  business  as  a  gas  producer  and 
furnisher,  the  company  was  bound  to  use  such  or- 
dinary skill  and  diligence  as  was  proportioned  to 
the  delicacy,  difficulty,  and  nature  of  that  particu- 
lar business,  applied,  and  further  that  the  e\i- 
dence  being  sufficient  to  be  submitted  to  the  Jury 
for  them  to  say  whether  the  explosion  was  caused 
by  the  defendant's  negligence  or  not,  the  granting 
of  a  nonsuit  was  error. 

When  the  evidence  showed  that  deceased  employ- 
ed by  the  company  as  a  laborer.subject  to  the  orders 
and  directions  of  the  superintendent  of  the  works, 
while  following  the  instructions  of  such  superin- 
tendent was  suffocated  by  the  negligent  escape  of 
gas  into  a  *oom  not  properly  arranged  so  as  to  alio  w 
of  Its  passing  out.  the  company  having  knowledge 
thereof  and  of  the  danger  of  inhaling  the  same,  the 
deceased  going  to  the  room  as  instructed  by  such 
superintendent,  without  knowledge  of  the  danger 
or  fault  or  negligence  on  his  part,  defendants 
were  held  liable.  (Citizens  Gas  Light  &  Heating  Co. 
V.  O'Brien  (1886;  118  III.  174. 

So  where  the  defendaift  was  engaged  to  supply 
natural  gas  to  certain  premises  through  its  service 
pipe  extending  from  its  main  to  the  proi>erty  line 
connecting  there  with  a  valve  in  the  pipes  on  the 
premises;  and  the  tenant  discovered  gas  escaping 
from  the  pipes  after  passing  through  the  valve  and 
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employed  an  experienced  plumber  to  locate  and 
remedy  the  defect,  the  valve  used  for  that  purpose 
and  the  only  means  of  cutting  off  the  supply  of  gas 
from  the  main,  being  shut,  the  said  premises  being 
under  the  exclusive  control  of  the  company;  and  to 
repaira  defect  it  was  necessary  to  cut  off  the  sup- 
ply of  gas  and  for  that  purpose  the  defendant  was 
notified,  but  through  the  negligence  of  the  com- 
pany and  its  incompetcDt  servants  the  valve  was 
not  turned  off  and,  the  gas  escaped  and,  in  search- 
ing for  the  escape,  exploded  causing  the  injuries 
complained  of,  without  contributory  negligence 
on  plaintiff's  part,— it  was  contended  that  the  com- 
pany knew  of  the  dangerous  character  of  the  gas, 
but  there  was  no  allegation  as  to  the  cause  of  such 
explosion,  nor  that  the  gas  would  have  exploded 
without  some  intervening  agency.  It  was  held  that 
there  was  no  sufficient  aUegation  to  show  that  the 
injury  was  the  proximate  result  of  the  defendant's 
negligence,  and  that  the  injury  complained  of 
must  appear  from  the  facts  to  have  been  the  prox- 
imate result  of  the  defendant's  negligence.  Mc- 
Gahan  v.  Indianapolis  Natural  Gas  Co.  (1894)  (Ind.) 
p*)8t,  355. 

Again  where  the  facts  showed  that  an  emplpy^ 
of  the  company  was  directed  by  the  defendants  to 
turn  off  the  gas  from  the  house,  that  afterwards  the 
plaintiff's  wife,  finding  the  smell  of  gas  strong  in 
the  house  and  thinking  it  was  gas  escaping  from 
the  pipes  In  the  cellar  after  the  removal  of  the  me- 
ter, took  a  lighted  candle  to  the  cellar  door  with  a 
view  to  opening  and  ventilating  the  cellar,  when 
the  explosion  occurred,there  being  no  contributory 
negligence  on  the  part  of  the  wife,  the  company 
was  held  liable,  the  act  of  its  servant  being  the 
proximate  cause  of  the  injury.  Louisville  Gas  Co* 
V.  Gutenkuntz  (1884>  83  Ky.  432. 

And  again,  where  the  facts  showed  the  plaintiff 
was  too  young  to  testify,  and  there  was  no  other 
person  who  could  be  called  upon  to  give  an  account 
of  the  accident,  but  It  was  In  evidence  that  upon  a 
door  of  the  room  in  which  the  parties  were  sleeping 
being  broken  open  plaintiff  was  found  insensiblcby 
the  side  of  the  dead  body  of  his  mother,  the  escape 
coming  from  a  crack  in  the  pipe  laid  by  the  defend- 
ant corporation  through  a  street,  no  gas  fixtures 
being  in  the  room;  and  there  was  no  evidence  that 
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On  cross-examination  the  appellee  testified 
that  he  had  seen  the  wells  put  down,  and  saw 
the  gas  burning  at  the  wells,  and  knew  that 
it  had  been  turned  into  the  pipe.  He  had 
stopped  at  the  crossing  a  great  many  times 
since  the  pipe  was  put  down.  Quit«  a  crowd 
of  boys  and  girls  used  to  assemble  there  Sun- 
day evenings.  He  never  lit  the  gas  or  in- 
terfered with  the  pipe  himself.  He  saw  the 
link  of  pipe  lifted  up  by  boys  several  times, 
sometimes  when  the  leak  was  afire.  They 
just  raised  it  up,  and  then  let  it  down.  On 
the  night  of  the  charivari,  when  the  gas  was 
lit,  and  two  persons  lifted  up  the  joint  of 
pipe,  he  heard  his  father  say,  **Boy8,  I  would 
not  do  that,"  and  thev  laid  it  down.  At  the 
time  of  the  accident  he  told  Warren,  •*If  the 
plug  was  took  out,  and  it  was  lifted  up,  it 
would  make  a  nice  fire."  The  dirt  which 
Warren  was  scratching  with  a  stick  was 
burned  red,  like  tile.  Warren  turned  to  look 
at  the  fire  Just  as  he  raised  the  pipe.  Ap- 
pellee did  not  touch  the  pipe. 

Warren  GrifiSn  testified  that  he  was  at  the 
crossing  with  his  brother  before  noon  on  the 
day  of  the  accident,  for  about  five  minutes. 
The  blaze  at  the  leak  was  then  about  six  feet 
high.  He  went  down  again  alone  after  din- 
ner.    Just  after  he  got  there,  the  appellee 


came  along,  going  to  town.  He  had  not  seen- 
the  appellee  since  the  Sunday  before,  and  did 
not  expect  him  then.  They  had  been  there 
about  five  minutes  before  the  explosion. 
They  were  standing  near  the  end  of  the  link. 
Appellee  said,  "  *jf  the  plug  was  out  of  the 
end  of  the  pipe,  and  the  pipe  was  raised  up, 
it  would  make  a  nice  fire. '  I  said,  'What 
plug?'  and  he  showed  me;  and  I  lifted  the 
pipe  up  a  little,  .  .  .  about  three  inches. " 
Appellee  did  not  have  hold  of  it.  Thomas 
W.  Raridan,  one  of  the  neighbors  who  passed 
while  the  boys  were  standing  near  the  pipe, 
testified  that  after  he  passed  them,  going^ 
north,  he  looked  back  and  saw  the  smaller 
bojr  stoop,  as  if  he  were  about  to  lift  some- 
thing up.  The  other  boy  was  standing  near 
by,  Sut  not  in  a  stooping  position.  Just  then 
the  explosion  took  place. 

We  think  that  no  other  evidence  given  sub- 
stantially changes  the  facts  as  we  have  set 
them  out  from  the  record.  The  question  for 
decision  is  as  to  the  negligence  of  the  ap- 
pellants and  the  contributory  negligence  of 
the  appellee.  The  material  parts  of  the  com- 
plaint, as  presenting  the  issues  on  the  Ques- 
,tion  of  negligence,  are  the  following :  That 
the  appellee  was,  on  and  prior  to  September 
20,  1890,  ''a  strong,  active,  intelligent,  and 


Plaintiff  or  bis  mother  had  notice  of  escaping  gas, 
or  that  they  were  oonsoious  of  its  presence  in  the 
room  in  time  to  leave  or  to  take  precautions  to  pre- 
vent the  consequences  by  opening  windows  or 
doors;  but  there  was  evidence  that  od  the  day  be* 
fore  the  accident  there  was  no  smell  of  gas  in  the 
street,  and  that  the  mother  was  a  sober  and  pru- 
dent woman,— the  court  held  the  Jury  justified  in 
finding  that  the  crack  fn  the  pipe  and  the  escape 
of  gas  first  occurred  during  the  night  of  the  acci- 
dent, and  that  neither  the  plaintiff  nor  the  mother 
were  chargeable  with  any  want  of  ordinary  care 
in  preventing  or  escaping  the  result,  and  in  finding 
a  verdict  for  plaintiff.  Smith  v.  Boston  Oas  Light 
Ck).  (1880)  120  Mass.  318. 

The  court  distinguished  the  action  of  Smith  v. 
Boston  Gas  Light  Co.,  stiprci^  from  that  of  Hutchin- 
son V.  Boston  Gas  Light  Co.  (1877)  122  Mass.  219, 
upon  the  ground  that  in  the  latter  case  the  injury 
to  the  pipes  and  the  leakage  of  gas  were  produced 
by  other  causes,  excessive  heat,  and  the  fall  of 
heavy  buildings,  and  other  destructive  agencies  of 
the  great  fire,  while  in  the  former  case  there  was 
evidence  that  the  pipes  were  not  laid  with  sufficient 
ca»e.  or  made  of  proper  material,  with  reference  to 
the  action  of  frost,  and  therefore  more  liable  to 
break  in  winter. 

Where  the  evidence  of  the  plaintiff  tended  to  show 
that  his  intestate  was  killed  by  inhaling  gas  while 
engaged  in  the  cellar  of  a  building,  pursuant  to 
his  duty  as  an  employ^  for  the  purpose  of  reading 
a  gas  meter,  but  there  was  no  evidence  as  to  how 
the  gas  got  Into  the  cellar,  nor  of  the  defendant's 
negligence,  beyond  the  fact  that  the  gas  was  there 
and  that  the  ventilators  of  the  cellar  were  stov*ped 
up,  it  was  shown  that  the  defendant,  by  taking 
the  meter,  voluntarily  entered  into  a  relation  the 
result  of  which  was  to  require  some  one  to  enter 
its  premises  in  order  to  read  its  meter.  The  court 
held  it  was  bound  to  use  reasonable  care  to  prevent 
the  place  necessarily  entered  by  the  deceased  from 
becoming  a  death  trap,  and  that  the  Jury  might 
have  fdund  that  it  knew  or  ought  to  have  known 
of  the  presence  of  gas  in  the  cellar  In  quantities  suf- 
ficient to  be  dangerous  and  that  it  might  have  pre- 
vented the  accumulation  by  ventilators,  or  might 
have  put  the  meter  in  a  different  place,  and  there- 
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fore  might  have  found  the  defendant  guilty  of  neg- 
ligence. Finnegan  v.  Fall  River  Gas  Works  Co- 
(1893)  159  Mass.  811. 

In  Sherman  v.  Pall  River  Iron  Works  CJo.  (1861)  Z 
Allen,  524,  79  Am.  Dec.  799.  the  action  was  for  in- 
juries caused  by  laying  imperfect  gas  pipes  in  the 
streets  near  to  plaintiff's  premises,  by  reason  of 
which  the  gas  escaped  through  the  ground  into 
the  plaintilTs  well  and  thereby  injured  him.  the 
court  holding  the  defendant  liable  even  though 
such  state  of  things  existed  at  the  time  the  plain- 
tiffs hired  the  premises. 

So  where  the  defendants  were  notified  that  gas 
was  escaping,  and.  directed  one  of  its  servants,  a 
common  laborer  in  its  employ,  to  ascertain  where 
the  leak  was,and  the  evidence  showed  that  such  ser- 
vant  found  the  smeH  of  gas  so  strong  as  to  be  dan- 
gerous, and  in  the  absence  of  the  person  who  gave 
the  notice  to  the  company,  and  whom  the  company 
had  directed  to  prevent  any  one  from  going  into 
the  cellar  with  a  light,  struck  a  match  which  ig- 
nited the  gas  and  caused  an  explosion.the  court  held 
that  the  evidence  of  negligence  on  the  part  of  the 
company  was  clear  and  decisive,  being  the  direct 
and  immediate  consequence  of  the  explosion 
which  was  caused  by  the  negligent  act  of  their 
agent  In  lighting  the  match,  and  that  such  negli- 
gence was  established  by  such  fact,  whether  he 
was  wholly  or  only  in  part  their  agent.  Lannen  v. 
Albany  Gas  Light  Co.  a865>  46  Barb.  264.  affirmed 
44  N.  Y.  459. 

In  the  above  case  where  the  instructions  given 
by  a  gas  light  company  to  its  servants  sent  by  it 
were  to  examine  and  find  out  the  locality  of 
the  leak  in  the  gas  pipe,  and  extended  to  the  finding 
out  of  such  leakage  wherever  it  might  be,  the  in- 
jury being  sustained  through  the  Improper  manner 
adopted  by  such  agent  in  finding  out  the  leak- 
age, the  company  was  held  liable,  no  matter 
whether  the  leak  was  in  the  brass  head  of  the  pipe 
or  in  the  service  pipe.      ^ 

In  Kimmel  v.  Burfeind  (1866)  2  Daly,  166,  the 
plaintiff  hired  from  the  defendant  the  second  floor 
of  premises,  the  basement  of  which  was  occu- 
pied by  another  tenant.  In  the  former^s  apart- 
ments was  a  gas  pipe  or  fixture  neither  covered  nor^ 
stopped.  Gas  was  introduced  into  the  basement  bjr 
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enerj^etic  young  man,  eighteen  years  of  age, 
in  good  health,  and  in  full  possession  of  all 
his  faculties,  and  with  good  prospects  for  a 
lon&r,  successful,  and  profitable  life."  That 
**saTd  defendants,  a  short  time  prior  to  the 
date  hereinbefore  stated,  negligently  con- 
structed a  gas-pipe  line  along  and  in  the 
highway  .  .  .  for  the  purpose  of  convey- 
ing and  transporting  natural  gas  through 
said  line,  and  that  said  line  so  constructed  as 
aforesaid  was  in  use  and  operation  by  said 
defendants  on  said  date.**  ''That  said  line 
was  made  of  pipe  three,  inches  in  diameter, 
screwed  together,  and  negligently  laid  on  tOp 
of  the  ground  in  said  highway.  .  .  .  Said 
defendants  negligently  and  imperfectly  and 
partially  screwedone  end  of  the  Joint  of  pipe, 
perhaps  twenty  feet  in  length,  into  said  pipe 
funning  east  and  west. "  "That  said  joint  of 
pipe  was  negligently,  loosely,  and  imper- 
fectly inserted  and  screwed  into  said  pipe 
line,  as  aforesaid,  in  such  an  insecure  and 
imperfect  manner  that  it  was  liable  at  any 
moment  to  become  disconnected  from  said 
line.  «^That  the  north  end  of  said  joint  of 
pipe  was  plugged,  and  the  south  end  was,  as 
before  stated,  imperfectly  and  carelessly  in- 
serted into  the  pipe  line  as  aforesaid. "  "That 
natural  gas  was,  at  the  time  herein   men- 


tioned,  being  negligently  conducted  by  said 
defendants  through  said  pipe  line  at  the  high 
and  dangerous  pressure  of  more  than  three 
hundred  pounds  to  the  square  inch."  "That 
at  the  place  of  intersection  of  said  joint  of 
pipe  with  said  line  the  gas  was,  on  account 
of  said  deficiencies  and  imperfections,  con- 
stantly escaping,  and  was  frequently  on  fire ; 
and  that  the  said  line  and  the  said  joint  of 
pipe  aforesaid  were  unprotected  and  un- 
guarded." "That  on  the  said  20th  day  of 
September,  1890,  the  plaintiff,  who  was  a 
young  man  eighteen  years  of  age,  as  afore- 
said, and  who  was  passing  by  said  public 
road  crossing  and  said  pipeline,  as  aforesaid, 
and  who  stopped  to  look  at  said  escaping  and 
burning  gas,  and  had  but  little  knowledge 
and  comprehension  of  the  dangers  of  hand- 
ling, usin^,  and  transporting  natural  gas, 
was  in  said  highway  at  or  near  the  point 
where  this  joint  of  pipe  intersected  with  said 
line,  and  was  at  or  near  the  north  end  of 
said  pipe,  and  was  standing  there  looking  at 
said  escaping  and  >  burning  gas ;  and  Uiat 
without  fault  or  want  of  care  on  his  part, 
and  on  account  of  said  negligence  and  care- 
lessness of  said  defendants,  the  said  joint  of 
pipe  was  blown  out  of  said  line,  and  the  fire 
and  escaping  gas  from  said  line,  through  said 


■  defendant's  tenant's  permission  in  the  absence  of 
the  plaintiff,  who,  subsequently  discoverinfr  the 
escape,  notified  the  defendant  who  tested  the 
pipe  and  found  the  escape  in  one  part  of  the  prem- 
ises, but  did  not  make  a  thorough  search.  Upon 
an  explosion  occurriogr  the  court  beld  tbe  defend- 
ant liable  for  negligence  there  being  no  contribu- 
tory negligence  on  tbe  plaintiff's  part,  the  defend- 
ant being  guilty  of  a  violation  of  the  obligation 
wbicta  enjoins  care  and  caution  and  of  a  duty 
which  be  owed  to  his  tenant. 

Wbere  tbe  gas  company  contended  that  the 
cause  of  tbe  accident  was  the  contributing  neg- 
ligence of  a  plumber  called  in  by  the  plaintiff 
to  ascertain  and  stop  tbe  escape  of  gas,  who,  ex- 
amining the  fixtures  in  tbe  basement  and  find- 
ing tbe  smell  not  strong  enough  to  do  harm  witb 
tbe  light,  and  therefore  not  dangerous,  used  a 
light,  as  accustomed  to  do  when  examining  for  a 
leakage  of  gas,  it  being  bis  custom  to  Judge  by  tbe 
sraeli  wbetber  it  was  safe  to  light  a  candle,  relying 
upon  bis  nose  when  he  went  where  gas  was  escap- 
ing, which  be  did  on  that  occasion,  and  finding 
no  leak  in  tbe  basement,  took  a  candle  to  go  into 
the  cellar  to  examine  the  meter,  when  opening  tbe 
cellar  door  an  explosion  occurred,— tbe  court 
stated  that  to  bold  that  such  gas  fitter  did  not  ex- 
ercise ordinary  care  and  prudence  would  be  equiv- 
alent to  holding  that  he  was  bound  to  know  tbat  it 
might  be  dangerous  to  open  the  cellar  door  with  a 
liorbted  candle  in  his  hand.  Schermerbom  v.  Me- 
tropoUtan  Oas  Light  Co.  (1874)  5  Daly.  144. 

In  the  above  case  plaintiff's  evidence  showed  that 
the  breakage  in  tbe  pipe  was  occasioned  by  the 
f  r0st,  and  tbat  tbe  pipe  was  not  laid  at  a  proper 
depth,  but  tbe  defendant  contended  tbat  the  pipe 
was  laid  at  a  sufficient  depth,  that  the  breakage  was 
not  occasioned  by  the  frost  but  from  other  cir- 
cumstances for  which  it  was  not  liable,  the  gas  es- 
caping through  the  break  in  the  pipe  into  the  plain- 
tiiTs  house.  Tbe  court  beld  tbe  main,  though  not 
the  proximate,  cause  of  the  accident  was  the  es- 
cape of  gas  in  consequence  of  the  breakage  in  the 
pipes  in  the  street,  and  that  there  was  evidence 
sufficient  to  go  to  the  Jury  thereon.    Ibid. 

In  Lanigan  v.  New  York  G  as-Light  Co.  (1877)  71 
N.  Y.  29,  damages  were  claimed  for  negligence  in 
'29  L.  R.  A. 


discontinuing  the  supply  of  gas  and  removing  the 
meter  the  service  pipe  not  being  properly  closed. 
The  court  held  the  defendant  guilty  of  an  omission 
of  duty  in  neglecting  effectually  to  cap  and  cloee 
the  service  pipe  so  as  effectually  to  exclude  the  gas 
from  tbe  cellar  of  the  store.  Lannen  v.  Albany 
Gas-Light  Co.  (1871)  44  N.  Y.  450:  Holding  v.. 
Liverpool  Gas  Co.  a846)  3  C.  B.  1,  6  N.  Y.  Legal 
Obs.  77,  Anthob,  N.  P.  356,  note. 

Tbe  court,  in  Holding  v.  Liverpool  Gas  Co.  (1846i 
8  C.  B.  1,  6  N.  Y.  Legal  Obs.  77,  Antbon,  N.  P.  366, 
note^  held  tbat  the  outer  stop-cock  was  in  that  case 
so  obvious  a  proteotioo  and  being  Id  addition  in 
actual  use.  there  was  no  apology  for  its  omission 
aod  the  mischief  being  traced  to  that  cause  the  li- 
ability of  tbe  defendants  admitted  of  no  doubt. 

Where  it  was  admitted  that  the  death  of  the 
plaintiff's  minor  son  resulted  from  asphyxia  caused 
by  inhaling  illuminating  gas,  wbich  escaped  from 
a  broken  gas  pipe  in  the  street,  tbe  court  beld  tbat 
even  without  reference  in  detail  to  tbe  uncontra- 
dicted evidence  tending  to  prove  that  the  proper 
city  authorities  had  been  duly  notified  of  tbe  fact 
of  the  escape  of  gas,  and  that  they  neglected  for 
several  days  to  locate  the  leak  and  replace  tbe 
broken  pipe,  tbe  plaintiff's  evidence,  if  believed  by 
the  Jury,  presented  a  case  of  inexcusable  and  pro- 
tracted neglect  of  duty  on  the  defendant's  part  re- 
sulting in  tbe  death  of  the  plaintiff's  son,  the  duty 
of  promptly  locating  and  stopping  the  leak  being 
one  tbat  devolved  solely  upon  tbe  proper  authori- 
ties of  tbe  city.  Ottersbach  v.  Philadelphia  (1894) 
161  Pa.  Ill,  114. 

So  where  the  pipe  and  sewer  were  in  the  immedi- 
ate vicinity  of  each  other  and  there  was  a  defect 
in  the  former  from  which  through  negligence  gas 
escaped,  not  merely  by  al)eorption  or  by  gravity, 
but  also  by  pressure,  finding  its  way  into  tbe  sewer, 
the  fact  tbat  the  city  contractor  in  buildiog  tbe 
sewer  disturbed  tbe  pipe  was  beld  not  to  affect  or 
shift  tbe  CHUse  of  action,  tbe  facts  still  remaining 
that  gas  was  escaping,  and  tbat  tbe  company  know- 
ing of  the  defect  neglected  to  make  the  necessary 
repairs,  and  that  even  if  the  plaintiff  by  his 
own  negligence  occasioned  the  defect,  tbat  fact 
would  not  make  tbe  cause  less  direct  so  as  to  de- 
feat his  action  on  tbe  ground  of  contributory  neg- 
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opening,  instantly  caused  a  terrible  explo- 
sion, the  flames  of  said  escaping  and  burning 
^as.  OD  account  thereof,  extending  to  and 
beyond  the  plaintiff,  who  at  the  time  was  at 
or  near  the  north  end  of  said  joint  of  pipe, 
completely  enveloping  him ;  and  that  on  ac- 
count of  sixid  explosion  and  burning  gas,  the 
said  plaintiff  was  violently  thrown  a  distance 
of  many  feet,  and  his  clothing  was  burned, 
and  he  was  so  deeply,  seriously,  and  terri- 
bly burned,"  etc.  "That  all  of  his  said  in- 
juries were  sustained  as  a  result  of  the  said 
negligence  and  carelessness  of  said  defend- 
ants, and  without  fault  on  his  part." 

This  complaint  charges,  in  substance,  that 
the  appellants  were  guilty  of  negligence  in 
laying  a  natural  gas  pipe,  as  described,  upon 
the  public  highway,  and  in  transporting 
through  such  pipe,  as  so  constructed,  natural 
gas  at  the  dangerous  pressure  of  300  pounds 
to  the  square  inch.  We  think  the  charge  is 
fully  sustained  bv  the  evidence.  That  the 
pipe  was  carelessly  put  together  is  evident 
from  the  numerous  leaks,  in  addition  to  the 
one  at  the  crossing ;  which  are  testified  to. 
It  was  additional  negligence  to  lay  such  a 
poorly  jointed  pipe,  containing  such  a  dan- 
gerous explosive,  loose  upon  the  ground 
where  the  public,    including   children  and 


other  inexperienced  persons,  were  passing^ 
day  after  day.  Besides  all  this,  it  was  a 
violation  of  the  law  to  lay  pipe  upon  the 
public  highway.  Whatever  may  be  said  as 
to  the  right  to  lay  gas  pipe  or  other  pipe,  in 
covered  trenches  along  the  highway,  afier 
due  penuission  obtained  from  proper  au- 
thority, and  so  laid  as  not  in  any  manner  to 
obstruct  the  highway  or  endanger  public 
travel,  there  can  be  no  question  that  it  is  un- 
lawful to  occupy  the  surface  of  the  highway, 
as  done  in  this  case.  The  public  roads,  free 
from  any  obstructions  to  travel,  are  solely, 
and  from  fence  to  fence,  for  the  use  of  the 
traveling  public.  Ohio  d;  M.  i?.  Co.  v.  Trofr. 
bridge,  126  Ind.  891;  Elliott,  Roads  &  Streets, 
chap.  24. 

And  we  think  that  the  jury  were  fully  au- 
thorized from  the  evidence  in  findine:,  as  they 
did  by  their  jreneral  verdict,  that  this  negli- 
gence attached  to  all  the  appellants.  Snow 
actually  put  the  pipe  together,  and  laid  it  in 
the  highway.  Doxey  furnished  him  wiih 
the  pipe  and  the  fittings,  and  located  the 
several  wells,  and  his  "agents  took  up  the 
north  and  south  line,  cutting  and  unscrew- 
ing the  second  joint  from  the  first  at  the 
crossing.  The  accident  happened  after  this, 
and  after  Snow  had  ceased  to  use  tlie  pipe. 


licence.  Oil  City  Gas  Co.  v.  RobinsoD  (1881)  09  Pa. 
1,5. 

In  Burrows  v.  March  Gas  &  Coke  Co.  (1872)  L.  R. 
7  E.tch.96,41  L.  J.  Exch.46, 28  L.  T.  N.  S.  318, 20  Week . 
Kep.  493.  the  court  held  that  the  conapanvwere 
ffuilty  of  a  double  default,  first  in  supplying  a  de- 
fective pipe,  and  seconilv,  in  sending  gas  through 
it  in  qiiantiti<'8  calculated  to  prr)duco  the  catas- 
trophe which  occurred,  the  escape  of  Kas  being  the 
direct  consequence  of  their  breach  of  contract  and 
necessarily  dangerous. 

And  where  the  defendant,  a  gas  fitter,  was  em- 
ployed by  the  plaintiff^e  master  to  repair  a  gas 
meter,  and  for  such  purpose  took  away  the  meter 
making  a  temporary  connection  by  meane  of  a  flexi- 
ble tut)e  between  the  inlet  pipe  and  the  pli)e  con- 
necting with  the  house,  and  the  platntiff  going  in 
performance  of  his  duty  with  a  lighted  candle  into 
the  cellar,  gas  which  had  escaped  by  reason  of  the 
insufficiently  connected  tube  exploded  and  injured 
biro,  the  Jury  found  the  work  negligently  done 
and  that  the  injury  proceeded  entirely  from  such 
negligence,  and  the  court  held  the  defendant  lia- 
ble. Parry  v.  Smith  (1879>  ,L.  R.  4  C.  P.  J>iv.  :e5,  48 
L.  J.  C.  P.  731,  27  Week.  Itep.  801,  41  L.  T.  N.  S.  93. 

e.  Inftufflcient  to  est^iIiliBh  iicaUgcnce. 
In  Taylor  v.  Baldwin  (1889)  78Cal.  617,  the  defend- 
ant constructed  gas  works  and  laid  pipes  tberetrom 
for  the  supply  of  his  own  property;  the  flow  of  gas 
decreasing,  plaintiff,  the  8ui)erintendent  of  the 
worksr,  acting  under  the  suggestions  of  others,  at- 
tempted to  increase  the  pressure  by  taking  the 
weights  out  of  the  buckets  attached  to  the  gas 
meter,  when  the  latter  tilted,  the  gaa  eficaping 
thereby  causing  an  explosion.  The  evidence 
showed  that  the  taking  of  the  weights  out  of  the 
bucket  removed  the  balance  from  the  receiver  and 
permitted  it  to  tip  over:  that  the  utmost  care  and 
caution  was  used  by  the  defendant  in  the  construc- 
tion of  the  works,  the  best  mechanics  and  engi- 
neers being  employed  by  him.  The  court  held  that 
the  defendant  waA  not  liable  inasmuch  as  the 
plaintiff  knew  of  the  danger  and  acted  in  the  mat- 
ter without  the  authority  or  instructions  of  the  de- 
fendant, and  further  that  the  accident  was  caused 
by  the  defendant's  own  negligence,  and  not  by  the 
29  L.  R.  A. 


gunny  sack  alleged  to  have  been  left  over  the  gas 
pipe  in  tb<i  construction  of  the  works. 

Where  there  was  no  evidence  to  show  that  the 
defendants  had  not  made  suitable  provision  against 
the  consequences  of  all  conflagrations  in  the  city, 
or  that  the  pipes  from  which  the  gas  escaped  were 
not  of  suitable  material  and  properly  laid,  or  that 
all  appliances  for  the  proper  distribution  or  reten- 
tion of  gas  were  not  fully  provided,  or  that  the  of. 
fleers  and  agents  were  not  properly  skilled,  or  that 
the  work  as  a  whole  with  the  system  of  manage- 
ment  adopted  was  not  adequate  to  all  the  reason- 
able exigencies  of  the  business  no  better  system 
lieing  shown  to  exist,  the  injury  to  the  pipes  and 
the  leakage  of  gas  being  caused  by  the  fall  of  heavv 
buildings,  the  exc^sive  heat  and  all  the  distribu- 
tlvclagencits  of  the  Are,— the  court  held  the  defend- 
ants not  liable.  Hutchinson  v.  Boston  Gas  Light 
Co.  (1877)122Mt;sP.  219. 

In  that  case  it  was  contended  that  the  company 
had  notice  early  in  the  morning  of  the  explosion 
"that  the  gas  was  escaping  from  somewhere,"  and 
more  especially  in  the  adjoining  building,  and 
failed  to  rc»spond  to  the  notice,  but  there  tH*ing  no 
evidence  that  the  escaping  gas  as  described  by  the 
party  giving  the  notice  was  the  cause  of  any  explo- 
sion whatever,  or  that  it  had  anything  to  do  with 
the  burning  of  the  building,  the  fire  originating  at 
another  point  of  the  street.    Ihid. 

The  flre  in  question  followed  close  upon  the  great 
fire,  which,  although  under  conti-ol,  required  great 
efforts  on  the  part  of  the  public  authorities  to  re- 
store order  and  prevent  further  calamity,  and  the 
court  was  bound  to  take  notice  of  it  in  coosideri|ur 
the  nature  and  weight  of  the  evidence  relied  on  To 
prove  the  rlefenrlant's  negligence,  and,  upon  a  care- 
ful consideration  thereof,  there  was  not  enough  to 
Justify  a  verdict  for  the  plaintiff  charging  the  do- 

,  fendant  with   negligence.  It  not  being  a  case  in 

I  which  negligence  could  be  inferred  from  the  hap- 

I  pening  of  the  accident  alone.    Ibid. 

I  And  although  there  was  evidence  that  the  de- 
fendant company  had  a  large  number  of  val*e 
l)Oxe9  in  the  vicinity  of  the  place  where  the  ex- 
plosion occurred  none  of  which  were  closed  for  the 
purpose  of  shutting  off  the  gas,  but  it  was  not 
shown  that  if  all  had  been  closed  the  leak  would 
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which  then  belonged  solely  to  Doxey.  Doxey 
thereafter  must  be  held  to  ha^e  assumed 
Snow's  former  charge  of  caring  for  the  pipe  ; 
and  he  did  in  fact  afterwards  bury  this  line 
of  pipe  in  the  hi|2:hway,  using  it  as  a  part 
of  the  permanent  line  to  Lebanon.  And  from 
the  fact  that,  a  month  before  the  accident, 
gas  was  delivere<i  to  the  city  of  Lebanon  from 
well  No.  1,  which,  by  the  pipe  passing  the 
crossing,  was  directly  connected  with  well 
No.  3,  the  jury  were  amply  justified  in 
finding  that  the  gas  flowing  through  this  pipe 
from  well  No.  8  was  taken,  along  with  the 
gas  from  No.  1,  to  be  di8tributedl)y  the  ap- 
pellant company  to  its  patrons  in  the  city. 
It  does  not  appear  from  the  evidence  that  any 
other  use  could  be  made  of  the  gas,  for  Snow 
had  ceased  to  use  it  before  the  north  and  south 
line  was  taken  up,  and  two  weeks  before  th^! 
date  of  the  accident.  If  this  inference  of  tlie 
jury  that  the  company  was  in  the  actual 
use  of  the  gas  that  flowed  over  the  crosning 
at  the  date  of  the  accident  were  incorrect,  it 
was  the  duty  of  the  appellant  company  to 
show  that  fact,  and  by  introducing  upon  the 
trial  its  contract  with  Doxey,  or  by  other 
competent  evidence,  to  prove  the  absence  of 
liability  on  its  part.  The  evidence  adduced 
makes  a  prima  facie  case  against  the  com- 
pany. 


As  said  by  Mr.  Broom  (Legal  Maxims, 
939)  :  **  Where  a  party  has  the  means  in  his 
power  of  rebutting  and  explaining  ihe  evi- 
dence ailduced  against  him  if  it  does  not  tend 
to  the  truth,  the  omission  to  do  so  furnishes 
a  strong  inference  against  him."  Notwith- 
standing, therefore,  the  fact  that  Doxey  had 
not  at  the  time  fully  completed  his  contract, 
nor  formally  turned  over  the  plant  to  the  com- 
pany, yet  the  company,  being  in  the  actual 
use  of  the  gas  which  flowed  through  the  pipe 
over  the  crossings,  cannot  escape  liability  for 
the  negligent  manner  in  which  the  gas  was 
conveyed  through  the  pipe  thus  carelessly 
constructed  along  the  public  highway. 

The  other  question — as  to  the  liability  of 
the  appellee,  and  whether  he  was  himself 
guilty  of  negligence  contributing  to  his  in- 
jury—is one  not  free  from  difficulty.  In  the 
complaint  it  is  alleged  that  "plaintiflf  was 
on  and  prior  to  the  20th  day  of  September, 
1890,  a  strong,  active,  intelligent,  and  ener- 
getic young  ^man,  eighteen  years  of  age,  in 
good  health,  and  in  full  possession  of  all  his 
faculties. "  It  is  further  alleeed  "  that  on  the 
said  30th  day  of  September,  1890,  the  plain- 
tiff, who  was  a  young  man  eighteen  years 
old,  as  aforesaid,  and  who  was  passing  by 
said  public  road  crossings  and  said  pipe  line 
as  aforesaid,  and  who  stopped  to  look  at  said 


hare  ceaeed,  or  that  it  was  practicalJy  possible  to  i 
reach  and  cloHe  them,  and  it  was  evident  that  there  | 
had  been  made  a  sudden  demand  upon  all  the  re-  j 
sources  of  the  company  to  meet  the  requirements  ! 
of  the  occaBion.  gas  escapiner  from  all  pipes  of  the 
buroinfr  district,  the  court  held  there  was  no  evi- 
dence that  all  resources  were  not  exhausted  in  du^ 
ties  that  were  equally  or  more  pressinfr.    Ihid, 

The  fact  that  the  plaintifT  made  no  claim  on  the 
defendants,  or  on  their  afrent.  on  account  of  the 
damages  sustained  or  alle^red  to  have  been  caused 
by  the  escape  of  gas  until  some  ttme  after,  is  ad- 
missible in  evidence  as  tendin^r  to  show  that  the 
plaintiff  did  not  originally  attribute  his  illness  to 
the  pas  which  escaped  into  the  houRo,  of  which  fact 
defendants  were/ entitled  to  avail  themselves. 
Emerson  v.  Lowell  Gas  Ll^ht  Co.  f  1>63)  3  Allen.  410. 

In  Schmeer  v.  Gas- Light  Co.  of  Syracuse  (1892)  65 
Hun,  378,  plaintiff  took  a  lighted  candle  for  the  pur- 
pciee  of  finding  the  escape  against  the  remonstrance 
of  other  people  in  the  building,  and  the  explosion 
occurred  which  caused  his  death,  subsequent  dis- 
covery showing  that  the  end  of  a  gas  pipe  which 
had  been  carried  to  the  hall  in  the  third  story  for 
the  purpose  of  attaching  a  meter  was  open.  A  gas 
fitter  and  plumber  of  the  city  was  employed  to  put 
the  pipes  through  the  building  which  was  a  new 
one,  whose  Instructions  were  *'to  put  the  joints 
together  in  red  lead,  all  pipes  to  be  capped,  proven 
tight  with  caps  left  on."  It  was  proved  that  the 
service  pipe  was  of  proper  size,  properly  put  in 
and  left  in  a  proper  condition  with  the  gas  shut 
off,  a  shut-off  cock  lieing  properly  placed  in  the 
pipe  to  admit  of  its  being  turned  off  in  the  sireet, 
the  pipes  in  the  building  being  connected  with  this 
service  pipe  a  few  days  before  the  accident,  and  on 
application  by  a  tenant  for  gas  a  meter  was  at- 
tached to  the  horizontal  pipe  in  the  cellar  by  means 
of  a  branch  or  riser,  entirely  separate  from  those 
in  the  stories  above  and  the  gas  turned  on  in  the 
street,  the  operation  sending  the  gas  through  the 
meter  into  the  store  for  which  the  application  had 
been  made,  and  also  into  the  other  part  of  the  build- 
ing, thus  causing  the  accident.  The  court  held  the 
gea  company  not  liable,  as  it  merely  in  the  ordinary 
course  of  its  business  allowed  its  gas  to  be  taken 
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into  a  receptacle  furnished  and  owned  by  the  party 
himself,  preparatory  to  its  being  used  in  his  build- 
ing, and  it  had  therefore  no  knowledge  or  reason- 
able ground  for  bellevmg  that  such  receptacle  was 
defective,  the  court  ordering  a  new  trial. 

So  where  the  question  was  whether  the  defend- 
anrs  negligence  was  established  by  a  fair  prepon- 
derance of  proof,  the  evidence  showing  that  on  a 
given  date  gas  was  leaking  in  the  cellar,  that  the 
plaintiff  and  aiiother  boy  were  lawfully  standing 
upon  the  cellar  door  in  front  of  the  premises:  that 
the  housekeeiKjr  being  notified  of  the  leak  called 
the  attention  of  the  defendant's  employe's  to  the 
fact;  that  an  employe  of  the  company  went  into 
the  cellar  to  search  for  the  leak,  or  its  cause,  when 
the  explosion  occurred,— the  court  held  that  under 
the  circumstances  the  jury  were  not  entitled 
to  fnfer  that  the  explosion  occurred  through  the 
negligence  of  the  employ  A,  as  by  conjecture  and 
presumption  the  cause  of  accident  could  be  at- 
tributed to  any  one  of  several  causes  with  quite  as 
much  certainty  as  to  the  negligence  of  the  defend- 
ant, there  being  no  evidence  whatever  of  any  de- 
fective workmanship,  nor  of  the  defendant's  fail- 
ure to  make  repairs,  thp  defendant  entering 
diligently  upon  the  work  and  the  explosion  occur- 
ring before  the  discovery,  the  testimony  failing  to 
establish  negligence,  and  that  therefore  a  verdict 
of  the  court  below  in  plaintiff's  fnvor  not  sup- 
ported by  the  evidence  should  be  reversed.  Krzy- 
wosynski  v.  Consolidated  Gas  Co.  of  New  York 
(1805)  11  Misc.  61. 

In  Oil  aty  Fuel  Supply  Co.  v.  Boundy  (1888)  122 
Pa.  449.  460,  the  court  held  that  in  order  to  warrant 
the  proof  of  admissions  by  an  agent  as  part  of  the 
re^iucstce  it  must  appear  that  the  agent  was  spe- 
cially authorized  to  make  them,  or  his  power  must 
have  been  such  as  to  constitute  him  the  general 
representative  of  the  principal,  having  the  man- 
agement of  the  entire  business,  or  the  admissions 
must  have  formed  part  of  the  consideration  of  the 
contract,  or  if  they  were  noncontractual  must  have 
been  part  of  the  rex  gentcc.  Therefore  where  the 
evidence  showed  that  the  witness  was  only  agent 
for  a  certain  line  and  that  the  general  office  of  the 
company  was  in  another  county,  and  the  accident 
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escapiDg  and  burning  gas,  and  had  but  little 
knowledge  and  comprehension  of  the  dangers 
of  handling,  using,  and  transporting  natural 
gas,  was  in  said  highway  at  or  near  the  point 
where  this  joint  of  pipe  intersected  with  said 
line,  and  was  at  or  near  the  north  end  of  said 
pipe,  and  was  standing  there  looking  at 
siiid  escaping  and  burning  gas,  and  that 
without  fault  or  want  of  care  on  his  part,  and 
on  account  of  said  negligence  and  careless- 
ness of  said  defendants,  the  said  joint  of  pipe 
was  blown  out,"  etc.,  causing  the  injury 
-complained  of. 

While,  therefore,  the  appellee  was  in  the 
full  possession  of  his  strength  and  faculties, 
it  does  not  appear  from  these  alleviations  that 
on  the  occasion  of  his  injury  he  was  himself 
guilty  of  any  negligence.  He  was  at  the 
time  on  the  public  highway,  where  he  had  a 
right  to  be.  Whether  he  walked,  or  rode  in 
a  wagon  at  the  invitation  of  his  neighbor,  or 
whether  he  stood  talking  with  an  acquaint- 
ance, and  watching  the  gas  pipe  or  any  other 
object,  was  an  affair  that  concerned  nimself 
■alone,  so  long  as  he  did  not  interfere  with 
the  equal  right  of  any  one  else  to  use  the 
highwav.  I^ast  of  all  have  the  appellants, 
who  had  placed  an  unlawful  obstruction  upon 
the  highway,  a  right  to  complain  of  his  pres- 


ence. If,  however,  it  should  appear  that  the 
appellee  was  aware  of  the  dangerous  char- 
acter of  the  obstruction  thus  placed  upon  the 
highway,  and,  notwithstanding  such  knowl- 
edge, should  persist  in  standing  in  the  im- 
mediate presence  of  the  danger,  and,  still 
more,  if  he  should  in  any  manner,  either  by 
his  own  act  or  bv  suggestion  to  another,  have 
aided  in  liberating  the  dangerous  explosive, 
he  could  not  recover  for  an  injury  thus 
brought  about.  It  apnears  from  the  evidence 
that  tue  appellee  lived  near  the  crossing,  and 
within  a  mile  of  the  town  of  Sheridan,  for 
fifteen  years  prior  to  the  accident,  and  that 
for  four  or  five  years  previous  to  that  time 
gas  wells  were  put  down  in  and  around  that 
town. 

The  appellee  hod  been  present  a  few  times 
at  the  drilling  of  the  first  well  in  Sheridan ; 
also,  when  they  fired  the  second  well.  He 
also  knew  of  the  use  of  gas  for  fuel  in  Sheri- 
dan, Nobleaville,  and  other  parts  of  Hamil- 
ton county,  prior  to  the  drilling  of  the  wells 
for  the  Lebanon  Company.  He  was  also 
present  at  the  drilling  and  firing  of  these 
wells,  and  knew  that  gas  was  piped  around 
from  well  No.  1  to  well  No.  2.  He  saw  the 
size  of  the  flames  from  the  wells,  and  heard 
the  noise.     He  had  been  warned  by  his  father 


occurred  when  the  agent  was  not  there  and  had 
not  been  there  and  knew  nothing  of  it  and  was 
accosted  in  another  city  by  the  plaiDtiff,  the  decla- 
rations of  such  ai^nt  were  not  within  the  rule. 

Where  the  injury  suffered  resulted  from  Ras  in 
the  street  mains  which  was  clearly  traceable  to 
neglifrence  or  improper  meddlinir.  and  the  facts  as 
found  by  the  referee  showed  that  the  fault  did  not 
lie  at  tbe  door  of  the  city,  the  court  refused  to  find 
otherwise  than  for  the  defendant  company.  Straw- 
bridqre  v.  PhUadelphia  (1879)  18  Phila.  173,  96  Phiia. 
Leir.  Int.  276. 

So  the  possibility  of  injury  from  gaa  escapinir 
downward  to  coal  In  a  mine  140  feet  below  the  sur- 
face, instead  of  upward  to  the  air,  was  under  the 
evidence  considered  too  doubtful,  remote,  and 
speculative  to  form  an  element  of  damaire  to  coal 
lands  crossed  by  a  pipe  line  laid  three  feet  beneath 
the  surface.  Wallace  v.  Jefferson  Gas  Co.  (18e2)»22 
Pittsb.  L.  J.  N.  8.  288,  29  W.  N.  C.  349. 

And  in  a  case  where  the  unlawful  act  of  a 
thief,  whose  presence  was  neither  caused  nor 
procured  by  the  defendant,  was  the  immediate 
cause  of  the  explosion,  the  damage  thereby  occa- 
sioned to  the  plaintiff  was  held  to  arise  from  a 
combination  of  circumstances,  and  accidental  so 
far  as  the  defendant  was  concerned,  Sofleld  v. 
Sommers  (1878)  9  Ben.  526. 

In  that  case,  the  defendant  was  the  owner  of  a 
lighter  transportinir  petroleum,  and  had  on  board 
a  deck  load  of  refined  petroleum  in  barrels,  tbe 
lighter  being  moored  for  the  night,  without  a 
watchman:  the  plalntilTs  boat,  at  the  same  wharf 
and  a  short  distance  from  the  lighter,  being  set  on 
fire  through  an  explosion  on  the  latter  boat.  It 
was  claimed  there  was  negligence  on  the  defend- 
ant's part  in  leaving  tbe  lighter  without  a  watch- 
man, and  that  the  destruction  of  the  plalntilTs  t>oat 
resulted  therefrom,  and  that  no  precaution  being 
taken  to  prevent  the  access  of  the  thief  amounted 
to  negligenc<»;  but  the  court  held  that  tbe  placing 
of  the  lighted  match  was  not  the  natural  result  of 
the  nonpresence  of  a  watchman,  and  that  there 
was  no  evidenoe  to  shqw  how  the  gas  escaped  into 
the  cabin,  nor  to  show  that  the  presence  of  gas  in 
the  cabin  was  caused  by  any  negligence  on  the 
part  of  the  defendants;  neither  was  it  shqwn  that  I 
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the  presence  of  such  gas  was  to  have  been  ex- 
pected or  that  it  was  known  to  any  one.  and  there- 
fore there  was  no  want  of  due  precaution  against 
fire. 

IV.  Contributory  negligence. 

The  question  of  contributory  negligence  forms 
an  element  in  tbe  consideration  of  the  liability  of 
such  companies  for  damages  occasioned  by  explo- 
sions and  the  escape  of  gas,  and  it  has  been  held 
that  in  all  such  cases  negligence  being  the  gist  of 
an  action,  a  party  claiming  damages  must  show 
that  he  has  not  failed  in  tbe  performance  of  his 
duty,  in  relation  to  the  subject-matter  out  of 
which  the  suit  has  arisen.  Hunt  v.  Lowell  Gas 
Light  Co.  (1861)  1  Allen,  84a 

As  any  degree  of  neglect  on  his  part  contribut- 
ing to  the  injury  in  such  cases  destroys  his  right  to 
recoven  tbe  negligence  must  contribute  materially 
and  essentially  to  the  injury.  Oil  City  Fuel  Supply 
Co.  V.  Boundy  (1888)  122  Pa.  449;  Lanigan  v.  New 
York  Gas-Light  Co.  (1877)  71  N.  Y.  29. 

Therefore  if,  after  reasonable  notice  of  the  dan- 
ger being  aware  of  the  inflammable  and  explosive 
character  of  gas  tbe  plaintiff  heedlessly  encounters 
it  be  is  without  redress.  Brown  v.  New  York  Gas- 
Light  Co.  (18S0)  Anthon,  N.  P.  351, 855. 

And  must  be  held  responsible  for  a  disregard  of 
the  peril.  Lanigan  v.  New  |York  Gas  Light  Co. 
supra. 

The  maxim  tx)lenti  non  M  injuria  applying  with 
all  its  force.    Ibid, 

For  the  assertion  of  a  right  involves  the  necessity 
of  showing  the  performance  of  a  corresponding 
duty.    Hunt  v.  Lowell  Gas  Light  Co.  ftupno. 

Thus  where  it  was  probable  that  gas  was  escap- 
ing from  the  leak  and  would  find  its  way  into  the 
sewer  in  quantities  sufficient  to  produce  an  ex- 
plosion, and  plaintiff  (a  civil  engineer)  ought  to 
have  anticipated  the  result  and  not  have  entered 
the  sewer  witb  a  lighted  lamp,  such  act  of  enter- 
ing being  contributory  negligence  sufficient  to 
prevent  recovery.  Oil  City  Gas  Co.  v.  Robinson 
(1881)  99  Pa.  1,5. 

A  civil  engineer  is  presumed  to  have  some 
knowledge  of  tbe  dangerous  nature  of  illuminat- 
ing gas,  of  its  penetrating  powers,  and  explosive 
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not  to  light  the  gas  at  any  of  the  leaks. 
Parties  of  young  people  with  whom  he  joined 
had  been  in  the  habit,  particularly  on  Sun- 
day evenings,  of  congregating  at  the  cross- 
ing, lighting  the  gas,  and  watching  it  burn. 
Appellee  says  he  did  not  himself  light  the 
gas  or  touch  the  pipe.  On  these  occasions  he 
saw  the  end  of  the  joint  of  pipe  raised  up 
and  let  down  several  times,  sometimes  when 
the  gas  was  lit,  and  sometimes  when  it  was 
not.  On  the  Monday  night  previous  to  the  ac- 
cident he  and  his  father  were  with  the  chari- 
vari party  at  the  crossing.  *He  saw  the  gas 
lit  and  the  pipe  raised  up  that  evening.  The 
fire  blazed  up  two  feet  or  more.  He  heard 
his  father  say  at  the  time,  "Boys,  I  would 
not  do  that,*'  and  they  laid  the  pipe  down. 
On  the  day  of  the  accident,  when  talking  to 
the  boy  GriflOin,  he  said  to  him,  "If  the  plug 
was  took  out,  and  it  was  lifted  up,  it  would 
make  a  nice  fire.''  On  that  occasion  he  no- 
ticed the  fire  stronger  than  usual,  and  that 
the  earth  near  it  was  burned  red.  like  tile. 
When  he  told  Griflin  about  taking  out  the 
plug  and  lifting  up  the  pipe,  Gritfln  said. 
"What  plug?"  and  they  both  walked  around 
to  the  end  of  the  pipe,  and  he  showed  Griffin 
the  plug,  when  Griffin  stooped  down  and 
lifted  up  the  pipe.  Appellee  was  then  stand- 
ing on  one  side  of  the  pipe,  and  Grittin  on 
the  other,  and  appellee  noticed  Griffin  turn 


to  look  at  the  fire  as  he  raised  the  pipe.  Ap- 
pellee at  the  same  time  observed  the  fire  him- 
self Then  the  explosion  took  place.  ThQ 
appellee  does  not  appear,  at  the  time,  to  have 
himself  touched  the  pipe,  and  for  this  rea- 
son, perhaps,  the  jury  did  not  think  that  he 
was  guilty  of  contributory  negligence.  Con- 
sidering the  evidence  adduced,  it  seems  very 
doubtful  whether  this  conclusion  was  cor- 
rect. 

As  bearing  on  this  question,  the  following, 
with  other  instructions  given  the  jurv,  is 
complained  of :  **  (7)  On  the  subject  oi  con- 
tributory negligence  the  question  for  your 
consideration  is  whether  the  plaintiff  himself 
was  in  fault  in  any  act  he  did  or  caused  to 
be  done  at  the  time  of  the  accident,  if  any 
such  act  has  been  proved  which  contributed 
to  the  injuries  sustained  by  him.  Anything 
any  other  persons  may  have  done  then  and 
there,  or  at  any  other  time,  independently 
of  himself,  and  for  which  he  was  not  re- 
sponsible, or  anything  he  may  have  done 
himself,  at  any  other  time  or  place,  in  way 
of  intermeddling  with  any  of  the  gas  wells 
or  pipe  lines  of  sa4d  defendants,  or  either  of 
them,  if  any  such  acts  have  been  proven, 
would  not  affect  the  right  of  the  plaintiff  to 
recover  in  this  action,  unless  he  was  in  fault 
at  the  time  and  place  when  the  accident  oc- 
cuired,  in  doing  something  which  contrib- 


character,  when  mixed  in  certain  quantities  with 
common  air,  and  where  he  Jtnows  that  the  gas  es- 
capes and  saturates  the  adjacent  earth,  he  is  bound 
to  ha  upon  his  gruard.    Ibid, 

But  an  ordinary  person,  one  not  skilled  as  an  ex- 
pert, is  not  bound  to  know  that  natural  (ras  when 
mixed  in  certain  portions  of  the  common  air  is  ex- 
plosive.   Kibele  v.  Philadelphia  (1884)  105  Pa.  41.  44. 

And  the  same  principles  apply  when  the  act  is 
that  of  a  fellow  servant.  Lehigh  Valley  Coal  Co. 
V.  Jones  (1878)  86  Pa.  432. 

If.  therefore,  the  injuries  were  occasioned  by  the 
plaintiff's  own  carelessness,  he  can  only  recover 
for  the  natural  and  direct  consequences  of  the 
wrongful  act  of  the  defendant,  and  not  for  the 
consequential  damages  which  might  have  been 
avoided  by  ordinary  care  on  his  part.  Sherman  v. 
Fall  River  Iron  Works  Co.  (1861)  2  AUen,  524, 79  Am. 
Dec.  799. 

ret  if  the  plaintiff  wad  put  to  expense  in  rea- 
sonable and  proper  attempts  to  exclude  the  gas,  de- 
fendants will  not  be  protected  from  responsibility 
to  the  extent  that  these  facts  were  justified,  be- 
cause the  plaintiff  had  net?ligently  permitted  such 
injurious  consequences  to  follow  for  which  he 
could  have  no  remedy.    Ibid. 

And  although  there  may  be  some  slight  evidence 
of  contributory  negligence  yet  if  upon  an  exami- 
nation of  the  testimony  the  court  is  satisfied  that 
It  is  not  of  such  a  character  as  will  warrant  it  in 
virtually  declaring,  as  a  matter  of  law,  that  either 
the  plaintiff  or  the  deceased  was  guilty  of  negli- 
gence which  contributed  to  the  latter's  death,  the 
plaintiff  will  be  entitled  to  recover.  Ottersbach 
V.  Philadelphia  (1894)  161  Pa.  Ill,  114. 

The  defendants,  sued  for  personal  injuries  to  a 
child  caused  by  the  escape  of  gas,  may  show  con- 
duct on  the  part  of  the  father  indicating  a  want  of 
ordinary  care  in  adopting  suitable  precautions 
against  the  hurtful  effect  of  the  gas  after  it  has 
been  discovered  penetrating  or  pervading  the 
house  where  they  reside.  Holly  v.  Boston  Gas 
Light  Co.  (1857)  8  Gray,  123,  69  Am.  Deo.  238. 

It  being  competent  to  offer  proof  of  the  conduct 
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of  the  parties  in  order  that  the  jury  may  determine 
whether  the  plaintiff  has  not  neglected  to  use  or- 
dinary care  in  seekmg  relief  or  resorting  to  ex- 
pedients readily  available  for  his  own  protection 
and  security.    Ibicl. 

Thus  it  is  a  want  of  due  care  to  remain  in  a  house 
after  the  plaintiff  has  had  a  reasonable  opportu- 
nity to  procure  another  house  or.plaoe  of  residence 
and  to  remove  thither,  the  defendants  not  being 
liable  for  consequences  which  ensued  after  such  re- 
moval might  have  been  made.  Hunt  v.  Lowell 
Gas  Light  Co.  (1861)  1  AUen,  343;  Holly  v.  Boston 
Gas  Light  Co.  supra:  Bartlett  v.  Boston  Gas  Light 
Co.  a875)  117  Mass.  533,  538, 19  Am.  Rep.  421;  Sher- 
man V.  Fall  River  Iron  Works  Co.  a861)  2  Allen,  524, 
79  Am.  Dec.  799. 

And  he  must  either  do  this  or  take  other  precau- 
tions for  his  sake  until  the  leak  is  discovered  and 
stopped,  as  he  cannot  knowingly  take  upon  him- 
self such  a  risk  and  then  seek  to  charge  a  city 
therewith.  Kibele  v.  Philadelphia  (1884)  105  Pa.  41, 
44. 

So  if  a  tenant,  upon  discovering  the  presence  of 
gas  in  large  quantities  upon  the  premises,  neglects 
to  give  notice  to  the  a^nts  or  servants  of  the  com- 
pany. Bartlett  v.  Boston  Gas  Light  Co.,  Hunt  v. 
Lowell  Gas  Light  Co.  and  Sherman  v.  Fall  River 
Iron  Works  Co.  supra. 

Where  the  husband,  notifying  the  company  of  an 
escape  of  gas.  sent  a  servant  with  a  light  to  stop 
the  leak,  and  followed  with  another  light  for  the 
purpose  of  assisting  him,  the  carrying  of  the  light 
was  held  such  contributory  negligence  on  the  hus- 
band^s  part  as  precluded  a  recovery  for  damages 
against  the  company.  Valine  68  Qualite  v.  The 
New  City  Gas  Co.  (1872  3)  (a  Canadian  case)  7  Am. 
L.  Rev.  767. 

So  an  experienced  mingr  killed  by  an  explosion 
occasioned  by  his  lighted  lantern  in  passing  near 
an  oil  well  from  which  he  smelled  gas  escaping, 
which  was  so  great  and  created  so  much  noise  that 
he  was  not  in  ignorance  of  its  existence,  and  had 
perfect  knowledge  of  the  great  danger  of  ap- 
proaching it  with  the  flame  of  fire,  was  charged 
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uted  to  his  own  injuries.''  This  seems  t-oo 
broad.  From  it  the  jury  were  ^iven  to  un- 
derstand that  anything  which  the  appellee 
might  have  done  before  the  date  of  the  acci- 
dent could  not  be  taken  into  account.  His 
experience  as  to  the  dangerous  nature  of 
natural  gas,  the  admonition  of  his  father  not 
to  light  the  leaks,  and  warning  the  boys  of 
the  charivari  party  to  let  the  pipe  alone,  were 
matters  of  knowledge  which  would  certainly 
affect  his  responsibility  on  the  day  of  the  ac- 
cident, even  though  drawn  from  events  that 
occurred  on  former  occasions.  Still  more 
questionable  is  the  clause  of- the  instruction 
that  "anything  he  may  have  done  himself  at 
any  other  time  or  place,  by  way  of  inter- 
meddling with  any  of  the  gas  wells  or  pipe 
lines,  .  .  .  would  not  affect  the  right  of 
the  plaintiff  to  recover." 

It  was  charged  as  a  part  of  the  defense  that 
the  working  up  and  down  of  the  joint  of  pipe 
on  the  night  of  the  charivari  and  at  other 
times  had  so  loosened  the  joint  at  the  T  that 
when,  at  the  suggestion  of  appellee.  Griffin 
lifted  it  up  at  the  time  of  the  injury,  the 
loosened  and  weakened  joint  suddenly  gave 
way,  when  but  for  the  disturbances  on  former 
occasions  it  might  have  withstood  the  weak 
ening  caused  by  Griffin's  raising  it  up. 
Whatever  may  have  been  the  facts  as  to  this, 
the  appellants  had  a  right  to  make  such  proof 
as  they  were  able ;  and  if,  in  fact,  appellee 


himself,  by  bis  own  act,  or  by  participating 
in  the  acts  of  others,  either  on  the  occasion 
of  the  charivari,  or  at  other  times,  had  in  any 
degree  caused  the  loosening  or  weakening  of 
the  joint,  and  so  helped  to  bring  the  injury 
uDon  himself,  he  ought  not  to  recover.  The 
effect  of  the  instruction  was  to  exclude  from 
the  consideration  of  the  jury  all  former  acts 
of  the  appellee  in  connection  with  the  wells- 
or  the  pipe  lines,  and  to  confine  their  atten- 
tion strictly  to  his  actions  at  the  time  and. 
place  of  the  accident. 

We  do  not  think  that  the  error  in  this  in- 
struction is  cured  in  any  other  instructions 
^iven,  if.  indeed,  it  could  be  cured  by  other 
in  struct!  onb.  The  all  important  question, 
after  establishment  of  the  negligence  of  ap- 
pellants, is  whether  the  appellee  was  or  was 
not  negligent,  and  we  do  not  think  that  his 
negligence  or  want  of  negligence  is  to  be 
measured  solely  by  what  he  did  on  the  occas- 
ion of  his  injury.  The  error  was  probably  an 
inadvertence  on  the  part  of  the  learned  and 
accomplished  trial  judge;  but  we  think  it 
was  nevertheless  calculated  to  lead  the  jury 
away  from  the  consideration  of  important 
■  evidence  in  the  case,  and  therefore  that  a  new 
trial  ought  to  be  granted.  Other  alleged  er- 
rors discussed  by  counsel  need  not,  as  we 
think,  be  considered. 

The  judgment  U  reversed,  with  initructions- 
to  grant  a  new  trial. 


with  oontributoiT  negligence,  although  the  owners  y 
of  the  well  had  not  exercised  care  usual  in  such 
cases.   McClaflferty  v.  Fisher  (1886)  (Pa.)  1  Cent.  Rep. 
571. 

And  where  the  proximate  cause  of  the  explosion 
was  the  introduction  of  a  light  into  the  cellar  by 
the  servants  of  the  plaintiff  under  his  immediate 
directions*  the  plaintiff  having  for  a  long  time  been 
aware  that  the  gas  had  escaped  and  was  escaping 
into  l^is  cellar  and  finding  its  way  mto  other  parts 
of  the  building,  it  will  be  presumed  that  he  knew  it 
was  accumulating  in  larger  quantities  and  in  more 
oondense<l  form  in  the  cellar,  which  was  seldom 
opened.  Lanigan  v.  New  York  Gas  Light  Co. 
(1877)  71  N.  Y.  39. 

In  the  above  case  plaintiff  knew  of  the  escape  of 
fras  and  had  occasion  to  visit  that  part  of  the  prem- 
ises with  lights,  and  therefore  it  was  a  voluntary 
and  uegli^ent  exposure  of  his  property  to  danger 
not  to  see  that  the  escape  of  gas  was  properly 
prevented,  the  fact  that  he  had  frequently  before 
exposed  himself  and  property  to  the  same  risk  and 
escaped  with  impunity,  not  exempting  him  from 
the  consequences  of  his  carelessness  when  damage 
ensued,  the  prior  acts  not  Justifying  his  negligence 
on  that  occasion  or  proving  It  prudent  to  take  a 
lighted  match  or  caudle  into  the  cellar.    Ibid. 

Where  it  appeared  that  the  house  occupied  by 
the  plaintiff  was  situated  several  hundred  feet  from 
the  leak  in  the  pipe,  and  on  a  street  through  which 
the  gas  was  not  conducted,  there  being  no  direct 
communication  with  the  pipe  through  which  the 
gas  flowed  and  the  plaintiff^s  house,  the  escape  be- 
ing through  a  private  drain  into  the  cellar,  of  which 
matter  the  defendants  had  no  knowledge  or  infor- 
mation such  as  would  lead  them  to  suppose  that 
the  gas  had  made  its  way  into  the  house.— it  was 
held  that  if  the  defendants  did  not  know  of  the  leak 
in  the  pipe  which  caused  the  gas  to  escape  Into  the 
house,  and  by  the  use  of  reasonable  care  and  after 
due  inquiry  could  not  ascertain  the  fact,  the  plain- 
tiff had  no  right  to  remain  passive  and  permit  the 
nuisance  to  exist  for  a  number  of  days  to  his  injury 
29  L.  R.  A. 


and  then  claim  the  damages  during  the  whole  time^ 
due  diligence  requiring  some  action  on  the  plain- 
tiff's part.  Hunt  v.  Lowell  Gas  Light  Co.  (1861)  1 
Allen,  343. 

But  where  the  facts  showed  that  the  deceased  was 
acting  under  a  certain  stress  ot  duty,  the  Jury  would 
be  warranted  in  finding  that  th9  risk  run  did  not 
appear  to  be  great,  and  in  fact  would  not  have  been 
great  if  there  had  been  ventilation,  and  that  there- 
tore  the  deceased  could  take  such  risk  as  was  man- 
ifest without  losing"  the  protection  of  the  law. 
Finnegan  v.  Fall  River  Gas  Works  Co.  a893)  159^ 
Mass.  311. 

So  where  a  gas  pipe  had  been  injured  by  an  acci- 
dent occurring  to  the  exterior  pipe  from  which  gas 
had  escaped  all  the  afternoon,  and  the  workmen 
were  notified  thereof  and  expected  to  remedy  it 
and  finished  their  work  later  in  the  day,  declaring 
that  it  was  done,  and  an  hour  or  two  later  the 
plaintiff  closed  his  bam.  but  noticed  a  smell  of  gas 
which  led  him  to  look  at  the  meter  and  occasioned 
remai'k,  the  facts  showing  that  the  odor  of  gas 
and  the  leak  during  the  afternoon  might  have  ac- 
counted for  the  smell,  and  that  the  workmen  bad 
been  engaged  thereon,  the  court  held  that  the 
natural  presumption  was  that  the  odor  was  not 
due  to  an  undiscovered  leak,  but  the  escape  of  gas 
before  the  repairing  of  the  discovered  leak,  and 
therefore  was  not  sufficient  to  show  contributory 
negligence  on  the  plaintiff's  part.  Lee  v.  Troy  Cit- 
izens Gas-Light  Co.  a885»  08  N.  Y.  115. 118. 

And  a  boy  six  years  old,  who  was  ordered  to  keep 
away  from  a  ditch  across  which  he,  with  others, 
was  Jumping  allowing  the  stuff  to  fall  down,  but 
who  had  no  knowledge  or  was  not  warned  of  any 
danger  from  gas,  was  held  not  guilty  of  contribu- 
tory negligence  by  remaining  there,  so  as  to  pre- 
vent recovery  for  injuries  received  by  an  explosion. 
Hummele  v.  Allegheny  Heating  Co.  (1888>  (Pa.)  16 
Atl.  Rep.  78. 

See  also  head  V.,  infra, 

V.  Que«(ion»  for  and  ineiructions  to  the  Jury. 

The  question  of  liability  for  the  escape  and  ex>- 
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1.  A  complaint  charflrinir  ^  ATM  com- 
pany with  ne^llfirence  In  fkilin|i^  to  cut 
off  the  supply^of  f^um  from  a  building  in 
which  there  was  a  defective  pipe,  and  denyinfir 
that  plaintiff  was  fruilty  of  contributory  neRli- 
genoe,  is  insufficient  to  show  that  the  neffligenoe 
of  such  company  was  the  efficient  cause  of  an  in- 
jury to  plaintiff  from  an  explosion,  as  this  would 
be  impossible  without  some  agency  acting  upon 
the  leaking  gaa. 

8.  It  is  a  matter  of  common  kno  wledg^e 
that  ^natural  gas  will  not  explode  spontaneously 
without  some  agency  acting  upon  it. 

8.  A  plaintiff  must  be  presumed  to  have 
caused  an  explosion  of  natural  gas  by  his 
own  act,  where  his  complaint  against  a  gas  com- 
pany for  the  explosion  does  not  charge  the  com- 
pany with  any  negligence  except  In  failing  to 
cut  off  the  supply,  and  does  not  make  any  allega- 
tion as  to  the  cause  of  the  explosion. 

(May  29, 18M.) 

APPEAL  by  plaintiff  from  a  judjj^ment  of 
the  Circuit  Court  for  Marion  County  in 
favor  of  defendant  in  an  action  brought  to  re- 


cover damages  for  personal  injuries  alleged  to 
have  resulted  from  defendant's  negligence. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  J.  P.  Baker  for  appellant. 

Messrs.  Winter  A  Elam  for  appellee. 

Hackney*  Ch.  J.,  delivered  the  opinion 
of  tlje  court : 

This  action  was  by  the  appellant,  and  by 
it  he  sought  to  recover  damages  for  personal 
injuries  resulting  from  an  explosion  of  nat- 
ural gas.  The  complaint  was  in  two  para- 
graphs, to  each  of  which  the  lower  court 
sustained  the  appellee's  demurrer,  and  that 
ruling  is  the  only  assigned  error.  The  ma- 
terial facts  alleged  were  that  the  appellee 
was  engaged  in  supplying  natural  gas.  for 
fuel  and  other  purposes,  to  tlie  citizens  of 
the  city  of  Indianapolis ;  that  a  tenement  oc- 
cupied by  one  Kilbum  was  supplied  with 
natural  gas  by  said  company,  through  a 
service  pipe  of  said  company,  extending 
from  its  mains  to  the  property  line,  and 
there  connecting  by  a  valve  with  the  pipes 
of  said  tenement ;  that  said  tenant  discovered 
that  the  gas  was  escaping  from  the  pipes 
upon  said  premises  and  after  passing  through 
said  valve  ;  that  she  employed  the  appellant, 
an  experienced  plumber,  to  locate  and  rem- 
edy the  defect  in  the  pipes  which  permitted 


plosion  of  gas  is  to  be  Judged  of  by  the  jury  ac- 
cording to  the  subject-matter  and  force  and  danger 
of  the  material  under  the  defendant's  charge,  and 
the  circumstances  of  the  case.  Holly  v.  Boston 
Gas  Light  Co.  (1867; 8  Gray,  DS.  69  Am.  Dec.  233. 

The  platutitt  can  only  prove  what  care  he  has 
himself  taken,  and  it  is  then  to  be  determined  by 
the  Jury  whether  it  was  sufficient,  so  far  as  depends 
upon  that  question,  to  entitle  him  to  recover  dam- 
ages for  the  injury  sustained.  Emerson  v.  Low- 
ell Gas  LightCo.  (1862)  8  A  lien,  j  10. 

So  the  question  of  contributory  negligence  on 
the  plaintiff's  part  is  for  the  Jury  to  decide.  Ribele 
V.  Philadelphia  (1S84)  106  Pa.  41.  44:  Ottersbach  v. 
Philadelphia  (1894)  161  Pa.  Ill,  114. 

It  is  also  within  the  province  of  the  Jury  to  decide 
whether  the  immediate  communication  to  the  offi- 
cers or  agents  of  the  gas  company  that  such  a  leak 
had  occurred  was  not  a  necessary,  or  reasonable 
measure  of  precaution,  of  which  those  liable  to  suf- 
fer from  Inhaling  the  gases  ought  to  have  availed 
themselves.    Holly  v.  Boston  Gas- Light  Co.  supra. 

And  the  Jury  should  be  Instructed  that  if  the  de- 
fendants did  not  know,  and  by  the  use  of  due  care 
could  not  ascertain,  that  the  gas  was  escaping  into 
the  plaintiff^s  house,  they  would  not  be  liable  for 
damages  sustained  after  the  time  when  the  plain- 
tiff. In  the  exercise  of  due  care,  could  have  given 
notice  to  the  defendants,  and  they  had  thereby  op- 
portunity given  to  prevent  the  further  continu- 
ance of  the  escape.  Hunt  v.  Lowell  Gas  Light  Co. 
(1861)  1  Allen,  843,  citing  Peyton  v.  London  (1829)  9 
Bam.  &  C.  725,3  Car.  &  P.a63. 

It  is  a  question  .for  the  Jury  whether  upon  the 
liability  attending  the  construction  of  a  sewer,  a 
gas  company  having  a  proper  system  of  inspection 
would  or  ought  to  have  knowledge  of  a  leak  in  its 
pipe  caused  by  the  construction  of  the  sewer, 
sooner  than  the  leak  was  in  fact  discovered. 
Koelsoh  V.  Philadelphia  Co.  (1893)  18  L.  R.  A.  769, 162 
Pa.  366. 

So  it  is  for  the  Jury  to  consider  whether  remain- 
ing In  a  house  after  it  becomes  known  to  its  in- 
mates that  it  is  being  filled  with  the  gas  escaping 
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from  a  leak  in  the  pipes,  is  not  a  manifest  want  of 
prudence.  Holly  v.  Boston  Gas  Light  Co.  and 
Kibele  v.  Philadelphia,  supra. 

And  if  the  defendants  in  making  the  necessary 
excavations  occupy  more  time  than  is  reasonably 
requisite  for  the  purpose,  such  delay  and  tardiness 
make  the  circumstances  proper  to  be  considered 
by  the  Jury  in  forming  an  opinion  upon  their  al- 
leged inattention  and  negligence.  Emerson  v. 
Lowell  Gas  Light  Co.  supra. 

Where  the  break  on  the  inside  of  the  foundation 
wall  was  caused  by  one  of  two  causes,  either  by  the 
blow  of  the  heavy  stone  on  the  service  pipe,  or  by 
a  forcible  twisting  of  the  inner  couplings.  In  the 
process  of  putting  on  a  new  elbow  on  the  outside 
of  the  foundation,  whichever  it  was;  and  whether 
the  workman  could  or  should  have  discovered  the 
leak  and  repaired  it,— are  questions  which  the  court 
should  submit  to  the  Jury.  Lee  v.  Troy  Citixens 
Gas-Light  Co.  (1886)  98  N.  Y.  118. 

In  an  action  against  a  gas  company  for  negli- 
gently allowing  the  escape  of  gas  from  their  main 
into  premises  where  lighta  were  known  to  be  burn- 
ing, the  plaintiff^s  case  being  that  the  gas  found 
entrance  through  an  open  window  nearly  level 
with  the  trench  from  the  main,  after  a  hole  had 
been  made  in  the  main  for  the  purpose  of  inserting 
the  service  pipe.  It  was  held  that  even  if  the  Jury 
thought  the  gas  so  entered,  it  was  still  a  question 
for  them  whether  the  defendants  men  might  rea- 
sonably have  foreseen  and  were  bound  to  have  the 
window  closed.  Blenkiron  v.  Great  Central  Gas 
Consumers  Co.  (I860)  2  Post.  &  F.  487. 

Where  the  witnesses  and  among  them  the  city 
patrolmen  testified  to  smelling  the  escape  of  gas 
for  some  time  prior  to  the  accident,  and  the  evi- 
dence indicated  a  broken  pipe  and  the  need  of  im- 
mediate repairs,  It  was  held  it  might  well  be  sup- 
posed that  the  proper  officers  ought  to  have 
discovered  the  leak,  and  that  it  was  part  of  the  bus- 
iness of  the  patrolmen  to  have  informed  them 
thereof,  such  matters  being  questions  for  the  Jury 
which  ought  to  be  submitted  to  them.  Kibele  v. 
Philadelphia  (1884)  106  Pa.  41, 44. 
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the  gas  to  so  escape ;  that  said  valve  was  for 
the  purpose  and  was  the  only  means  of  cut- 
ting off  the  supply  of  gas  from  the  appellee's 
mains  to  said  premises,  and  it  was  under  the 
exclusive  control  of  the  appellee ;  that,  to 
repair  said  defect,  it  became^  necessary  to 


and  promisei^^to  liave  said  valve  turned  with- 
out  delay,  but,  through  the  negligence  of 
said  company  and  its  incompetent  servants, 
said  valve  was  not  so  turned,  and  said  gas 
continued  to  escape,  within  said  tenement, 
for  more  than  twenty-four  hours;  that  dur- 


havc  said  supply  of  gas  cut  off,  and  for  that  I  ing  that  period,  and  while  upon  a  second 
purpose  the  appellee  was  repeatedly  requested  1  visit  to  said  premises,    the   appellant  was 


An  instruction  to  tbe  jury  that  it  was  in  law  the 
duty  of  the  defendants  to  exercise  reasonable 
care  and  supervision  of  gas  boxes  placed  by  tbcm 
in  the  public  streets  of  tbe  city,  is  correct.  District 
of  Columbia  v.  WashinRton  Gas  Light  Co.  (1891)  9 
Mackey,  39. 

So  where  the  defendant  contends  that  plaintiff 
might  have  prevented  the  damage  by  using  a 
proper  trap,  a  charge  to  the  effect  that  while  that 
might  have  been  proper  in  guarding  against  sewer 
gas.  it  was  for  the  jury  to  consider  whether  he 
ought  to  expect  to  find,  or  be  bound  to  guard 
against,  illuminating  gas  in  a  common  sewer,  and 
whether  his  not  providing  such  a  trap  showed  want 
of  care  on  his  part,  is  correct.  Butcher  v.  Provi- 
dence Gas  Co.  (1878)  12  R.  T.  U9, 84  Am.  Rep.  028. 

And  a  charge,  that  when  the  defect  was  discov- 
ered the  defendant  should  have  adopted  reasonable 
remedies  to  prevent  the  injury,  and  that  if  the  in- 
Jury  resulted  from  the  jomt  carelessness  of  plain- 
tiff and  defendant,  plaintiff  could  not  recover,  was 
held  sufficient.    Ibid. 

An  instruction  to  the  effect  that  whether  the 
plaintiffs  were  made  sick  by  the  defendant's  gas 
alone,  or  by  the  gas  generated  in  the  same  drain 
through  which  it  passed,  if  carried  by  the  defend- 
ant's gas  into  the  house,  the  defendants  are  equally 
liable,  provided  the  jury  should  find  the  plaintiffs 
not  guilty  of  negligence  and  that  the  defendants 
were  guilty  of  negligence,  is  correct.  Hunt  v. 
Lowell  Gas  Light  Co.  (1864)  8  Allen,  1«9, 85  Am.  Deo. 
007. 

Where  the  Jury  in  the  main  part  of  the  charge 
were  told  that  the  burden  of  proof  was  on  the 
plaintiff  to  show  affirmatively  "that  the  injury  was 
occasioned  by  the  negligence  of  the  servants  of  the 
defendant  company;  and  that  in  no  material  degree 
did  the  negligence  of  the  tenant  of  the  plaintiff 
contribute  to  that  Injury;"  that  **the  question  was 
whether  either  of  the  parties  were  negligent,  or 
not,  if  either,  which;"  that  the  plaintiff  must  satisfy 
**upon  the  whole  evidence  by  a  fair  preponderance 
of  the  evidence  that  he  was  in  the  exercise  of  due 
care,  of  such  care  as  a  prudent  man  might  reason- 
ably be  expected  to  exercise  under  the  circum- 
stances; that  the  explosion  was  caused  by  the  neg- 
ligence of  the  defendants"  the  company  t)elng  liable 
in  damages  "if  the  plaintiff's  tenant  was  in  the  ex- 
ercise of  due  care;"  if  the  tenant  "having  discov^ 
ered  the  presence  of  gas  in  unusuiiljqunntities  in 
the  house,  or  in  a  room  of  the  house,  did  not  take 
i*easonable  means  and  precautions  to  remove  and 
exclude  the  gas,  or.  not  knowing  what  such  pre- 
cautions were,  did  not  inform  the  servants  of  the 
defendant  that  'gas  was  escaping,  or  make  some 
reasonable  effort  to  notify  them,  and  if  he  reck- 
lessly brought  the  flame  of  the  candle  into  contact 
with  gas  and  air  of  the  room,  his  want  of  care  will 
prevent  recovery,"— the  court  held  such  instruc- 
tions wore  not  erroneous.  Bartlett  v.  Boston  Gas 
Light  Co.  (1877)  15J3  Mass.  209. 

Where  the  plaintiff's  request  for  Instructions  to 
the  Jury  had  reference  to  the  duty  imposed  upon 
the  tenant  in  using  a  light  while  trying  to  find  the 
escape  of  illuminating  gas,  and  tbe  tenant  had  tes- 
tified that  he  supposed  the  gas  to  come  from  the 
furnace  and  therefore  not  liable  to  explode,  and 
that  he  went  into  the  cellar  to  examine  tbe  furnace, 
the  whole  question  presented  was  as  to  the  single 
act  of  going  into  the  cellar  with  a  light;  whether 
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that  act  was  negligence  depending  on  whether  the 
tenant  acted  reasonably  in  supposing  it  was  a  kind 
of  gas  which  would  not  ignite  and  explode  from 
the  flames  of  a  candle,  and  therefore-  the  judge  in 
giving  such  instructions  took  nothing  from  tbe 
Jury  improperly.    Ibid. 

But  if  there  is  no  evidence  to  prove  negligence, 
it  is  not  for  the  Jury  but  for  the  court  to  decide, 
tbe  case  being  a  specific  instruction  to  return  a 
verdict  for  the  defendant.  Allegheny  Heating  Co. 
V.  Rohan  1I888)  118  Pa.  223,  228. 

And  in  such  a  case  it  Is  error  to  instruct  the  Jury 
that  it  is  for  them  to  consider  and  decide  whether 
there  is  negligence  or  not.    Ibid. 

Therefore  where  there  was  no  evidence  to  6how 
that  the  plaintiff  knew  that  gas  was  escaping,  and 
omitted  natural  and  necessary  precautions,  a  re- 
fusal of  the  judge  to  present  to  the  Jury  a  question 
for  which  there  is  no  foundation  in  the  proof,  will 
be  sustained.  Lee  v.  Troy  Citizens  Gas-  Light  Co. 
(1885)  98  N.  YT  115, 118. 

On  a  charge  to  the  Jury  to  the  effect  that  if  tbe 
plaintiff  had  reason  to  believe  that  the  gas  was  escap- 
ing, and  knew  the  danger  of  escaping  gas,  and  left 
his  horse  in  tbe  stable  without  providing  for  the 
danger,  thinking  the  escape  was  not  sufficient  to  do 
any  damage,  he  could  not  recover,  the  court  held 
that,  as  an  absolute  matter  of  law  that  could  not 
properly  be  said  because  negligence  was  not  an  in- 
evitable and  necessary  inference,  and  aithoutrh 
there  was  reason  to  believe  that  gas  was  escaping, 
yet  such  reason  was  in  that  case  balanced  and  neu- 
tralized by  other  reasons  to  tbe  contrary,  it  heiog 
possible  that  gas  may  escape  sufficiently  to  taint  the 
air  with  its  odor  and  yet  not  sufficiently  to  endanger 
animal  life,  so  that  the  plaintiff's  closing  of  tbe 
barn  after  the  workmen  who  has  l)een  attending  to 
the  gas  had  left  for  a  single  night  might  not  be  ab- 
solutely and  necessarily  a  negligent  act.   IbkL 

See  also  Flint  v.  Gloucester  Gtis  Light  Co.  {1S62>  3 
Allen,  343,  and  Butcher  v.  Pro\idence  Gas  Co.  (1878) 
12  R.  L 149,  34 Am.  Rep.  626.  infra,  head  VIL;  Fuchs 
V.  St.  Louis  (1895)  (Mo.) 31  S.W.  Etep.  115,  infra,  head 
XIII. 

VI.  Effect  of  contribtiting  causes. 

In  an  action  against  a  gas  company  to  recover 
damages  for  an  escape  of  gas,  the  fact  that  other 
causes  contribute  to  the  plamtiff's  damage  is  no 
bar  to  the  action,  but  may  affect  tbe  question  of 
damages.  Sherman  v.  Fall  River  Iron  Works  Co. 
(1862)  5  Allen,  213. 

The  mere  fact  that  furnace  gas  co-operated  in 
producing  the  injury  will  not  excuse  the  defend- 
ant from  liability  for  so  much  of  the  injury  as  the 
jury  find  due  to  the  negligent  escape  of  gas.  But- 
cher V.  Providence  Gas  Co.  supra. 

A  gas  company  is  not  relieved  from  liability  for 
personal  injuries  resulting  from  its  negligence  in 
not  exercising  a  reasonable  supervision  over  a  gas 
box  beneath  a  sidewalk,  by  the  fact  that  Its  posi> 
tion  had  become  dangerous  by  reason  of  the  city's 
widening  tbe  sidewalk,  as  the  more  dangerous  its 
location  becomes  by  an  authorized  act  of  the  dty, 
the  greater  is  its  duty  to  keep  it  safely  covered. 
District  of  Columbia  v.  Washington  Gtis  Light  Co. 
(1891)  9  Mackey.  39. 

A  lateral  connection  with  a  gas  company's  main 
pipes,  including  a  gas  box  in  the  street,  being  in 
legal  contemplation  a  imrt  of  the  company's  ap> 
paratus,  where  the  company  alone  is  authorised  hy 
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engaged  in  search ing*forrsnid  defect,  and, 
while  so  engaged,  said  natural  gas,  then  be- 
ing inflammable  and  liable  to  explode,  did 
explode,  with  such  violence  as  to  produce 
the  injuries  complained  of.  It  is  also  alleged 
that  appellant  was  free  from  contributory 
negligence,  and  that  the  appellee  knew  of 
the  dangerous  character  of  said  natural  gas ; 


but  there  is  no  allegation  as  to  the  cause  of 
such  explosion,  nor  that  the  gas  would  have 
exploded  without  some  intervening  agency. 
That  it  was  negligence  to  omit  to  turn  off 
the  gas  from  said  premises  when  so  requested 
is  not  controverted,  and  we  do  not  decide 
otherwise  ;  but  it  is  insisted  that  this  alleged 
I  negligence  was  not  the  proximate  cause  of 


tbele^islature  to  make  such  connections,  although 
in  fact  made  and  paid  for  by  the  lot  owner  under 
an  authorized  municipal  ordinance,  and  the  com- 
pany is  liable  for  personal  injuries  resulting  .from 
it8  failure.    Ibifl. 

If  Ras  pipes  laid  in  a  street  are  broken  by  heavy 
piles  of  bricks  removed  from  uld  bulldiDprB  through 
an  unlawful  use  of  the  streets,  and  also  b3'  the 
careleraness  of  dumping  heavy  building  materials,  j 
the  gas  company  will  not  be  liable,  but  if  they  are 
broken  from  the  ordinary  and  customary  use  of 
the  streets,  the  contrary  is  the  case.  Brown  v. 
Now  York  Gas  Light  Co.  (1850)  Anthon,  N.  P.  351. 
3&5. 

VII.  Effect  of  negligence  of  third  pernon. 

Where  a  person  employs  a  man  to  furnish  ma- 
terials, and  another  to  do  the  work  with  those 
materials,  if  the  second  man  is  guilty  of  negligence, 
the  first  will  not  be  relieved  from  liability  where 
the  primary  cause  of  the  injury  sustalne<l  was  the 
defeirtive  material  st)  supplied.  Burrows  v.  March 
Gas  &  Coke  Co.  (1872)  L.  R.  7  Exch.  96,  41  L.  J. 
Exch.  46,  28  L.  T.  N.  S.  318,  20  Week.  Hep.  4W. 

Thus  where  the  defendant's  liability  arises  from 
a  breach  of  contract  in  nut  supplying  a  proper 
service  pipe,  even  if  the  person  whose  negligence 
is  the  immediate  cause  of  the  explosion  had  been  in 
the  plftintifl's  service,  the  defendants  are  never- 
theless liable.  Burrows  v.  March  Gas  &  Coke  CO' 
(1H70)  L.  R.  5  Exch.  67,  39  L.  J.  Exch.  33,  28  L.  T.  N- 
t?.24. 

If  the  Intervening  misconduct  of  the  occupant  of 
the  premises  produced  the  explosion  which  was  the 
immediate  cause  of  the  injury  to  plaintiff's  building, 
the  latter  cannot  charge  the  legal  responsibility 
for  that  result  upon  the  original  negligent  act  or 
omlsfiion  of  the  defendant  company,  the  reason 
resting  upon  the  relation  that  the  tenant,  as  to  the 
property,  is  having  the  present  control  and  charge 
of  it,  and  whose  duty  it  therefore  is  to  take  reas- 
onable care  to  prevent  damage  from  such  causes. 
BarUett  v.  Boston  Gas  Light  Co.(l87:>)  117  Mass.  533, 
538, 10  Am.  Rep.  421. 

A  tenant  of  a  house  is  pro  hac  rfce  the  owner. 
Ibid, 

If  the  gas  company  hes  never  assumed  In  fact  to 
furnish  or  interfere  with  the  pipes  inside  of  the 
meters  in  the  building  to  which  it  furnishes  gas, 
or  with  furnishing  the  gas  fixtures,  but  has  un- 
iformly permitted  without  objection  the  person 
who  bad  tJeen  employed  by  gas  consumers  to  tur- 
nisb  and  put  up  such  pipes  and  fixtures,  to  let  on 
the  gas  after  furnishing  and  putting  them  in,  such 
permission  will  not  constitute  such  pernon  the 
agent  of  the  company  for  whose  acts  it  will  be  re- 
sponsible, and  an  instruction  to  this  effect  in  an 
action  against  a  gas  company  for  damages  o<;cus- 
ioned  by  an  explosion  of  gas  la  pertinent  and  ac- 
cording to  the  particular  question  in  hand  essential 
aa  a  proper  explanation  ot  the  law  upon  the  sub- 
ject. Flint  v.  Gloucester  Gas  Light  Co.  (1862)  8 
Allen,  343. 

In  Flint  v.  Gloucester  Gas- Light  Co.(1865)  9  Allen, 
i)dSS,  the  nonliability  of  the  gas-light  company  for 
the  act  of  the  party  in  making  the  connection  in 
the  plaintiff^s  house,  such  person  having  ceased  to 
be  an  employe  of  the  company  and  merely  per- 
mitted to  continue  to  let  on  the  gas  at  the-requeet 
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of  consumers,  was  somewhat  placed  upon  the 
question  that  the  party  injured  bad  notice  that  his 
employment  by  the  company  had  ceased. 

In  that  case  the  facts  showed  that  plain  tiff  ^s  hus- 
band, the  owner  of  pr(»perty,  employed  and  paid  a 
certain  person  to  put  gas  pipes  therein  connected 
with  a  service  pipe  laid  for  that  purpose  by  the  de- 
fendant, and  also  to  put  up  and  arrange  the  neces- 
sary fixtures  and  burners  in  some  of  the  rooms,  no 
fixtures  being  placed  in  the  room  and  no  cap  kept 
over  tne  end  of  the  pipe  which  opened  into  it; 
that  after  adjusting  the  fixtures  the  party  ex- 
amined all  the  rooms  except  the  one  in  question, 
and  then  turned  on  the  gas,  and  lighting  up  the 
bouse  went  away  and  an  explosion  occurred 
later.  Further  facts  disclosed  that  the  party  em- 
ployed, then  the  only  gas  fitter  in  the  town,  had 
several  years  previously  been  the  superintendent 
and  agent  of  the  company,  and  still  continued  as 
before  to  turn  on  the  gas  with  the  knowledge  of 
and  without  any  objection  on  the  company *s  part, 
but  not  at  the  request  of  the  superintendent  or 
any  other  ofllcer  of  the  company,  although  within 
the  superintendent's  knowledge  and  without  his 
objection,  he  afterwards  collected  the  bills  for  the 
gas.  It  was  the  defendant's  business  to  turn  on  the 
gas  and  no  one  except  under  its  authority  bad 
such  right  such  person  making  in  advance  a  care- 
ful examination.  Plaintiff  contended  that  under 
the  circurastanoes  the  party  so  employed  was  the 
agent  of  the  defendant  for  turning  on  the  gas  in 
supplying  it  to  consumers,  and  that  he  acted  as 
such  agent  in  turning  on  the  gas  In  that  case.  The 
court  held  the  facts  not  suflBcient  to  constitute 
I  such  person  the  company's  agent  so  as  to  render 


it  liable,  the  mere  fact  of  it  permitting  or  con- 
senting to  the  party  turning  on  the  gas  not  be- 
ing sufficient. 

The  New  York  Statutes  of  1859,  chap.  311,  §  6,  Im- 
poses no  duty  upon  a  gas  company  towards  the 
protection  of  the  occupants  against  the  negligence 
of  the  use  of  the  owner's  or  occupants'  property, 
but  merely  gives  them  a  right  to  inspect,  for  the 
purpose  of  protecting  their  rights,  as  to  the  quan- 
tity of  gas  consumed  or  supplied.  Schmeer  v.  Gas- 
Light  Co.  of  Syracuse  (1892)  65  Hun,  378. 

In  Chartiers  Valley  Gas  Co.  v.  Lynch  (1888)  118  Pa. 
362,  a  natural  gas  corporation  having  entered  into 
a  written  contract  for  the  laying  of  certain  pipes 
upon  a  certain  street,  with  a  certain  contractor, 
whose  work  was  done  in  such  a  negligent  manner 
as  to  cause  an  explosion,  the  court  held  that  the 
company  was  not  liable  provided  there  was  nothing 
to  show  an  acceptance  of  the  work  with  knowledge 
of  the  contractor's  negligence. 

And  ihb»  even  though  the  10th  section  of  the 
Pennsylvania  Act  of  May  29,  1885,  Pamphlet 
Laws,  29,  makes  provision  that  a  company  laying  a 
pipe  should  be  liable  for  all  damages  occasioned  by 
the  negligence  of  the  company.  Chartiers  Valley 
Gas  Co.  V.  Lynch,  ttujira. 

Where  the  contention  was  that  the  fault  lay  in 
the  city  officers  not  packing  back  the  dirt  properly 
in  the  sewer,  whereby  it  settled  and  broke  the  de- 
fendant's pipe,  the  court  charged  that  if  the  city 
was  liable  it  did  not  follow  that  the  defendant  was 
excuseci.  as,lf  others  were  at  work  around  the  pipes, 
a  new  duty  was  imposed  upon  the  company  to 
guard  against  the  want  ol  care  in  others,  and  to  use 
proper  care  in  remedying  defects  caused  by  such 
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the  injury,  and  that  the  specific  facts  pleaded 
disclose  the  negligence  of  the  ap))ellant  con- 
tributing to  the  Injury.  That  the  injury 
complained  of  must  appear  from  tlie  facts 
alleged  to  have  been  the  proximate  result  of 
the  appellee's  necrligence  is  not  questioned 
by  the  appellant,  but  it  is  argued  that  the 
injury  resulted  proximately  from  the  failure 


to  turn  the  gas  from  said  premises.  It  is 
said  that,  "^had  not  the  appellee  been  ^ilty 
of  the  negligence  alleged,  the  injuries  to 
the  appellant  would  not  have  happened." 
This  argument  is  not  tenable,  since  it  can 
be  said  with  equal  propriety  that  the  injury 
would  not  have  been  sustained  if  the  appel- 
lant had  not  undertaken  the  known  danger- 


want  of  care.  Butcher  v.  Providence  Gas  C!o.  (1878) 
12  EL  1. 149,  34  Am.  Rep.  «28. 

In  Milwaukee  Gas  Light  Ckj.  v.  Schooner  Game- 
cock (1868)  23  Wis.  144,  99  Am.  Deo.  138.  the  company 
sought  to  recover  damaffes  for  injuries  done  to  its 
gua  pipes  through  the  negligence  of  the  defendant, 
caused  by  the  towing  of  an  anchor  of  a  vessel  up 
and  down  a  river;  the  court  held  that  if  such  act 
was  done  without  negligence  on  the  part  of  the 
manager  of  the  vessel  there  was  no  liability,  Oliver  if 
negligence  were  proved. 

In  Etapson  v.  Cubitt  (1842)8  Mees.  &  W.  710,  Car.  & 
M.'64. 0  Jur.  606.  the  defendant,  a  builder,  was  em- 
ployed to  execute  alterations  about  the  premises. 
Including  the  preparation  and  fixing  of  gasfittingsi 
and  made  a  subcontract  with  a  gas  fitter  to  execute 
the  latter  work  and  an  explosion  occurred  through 
the  negligence  of  the  gas  fitter,  whereby  the  plain- 
tiff was  injured,  and  it  was  held  the  defendant  was 
not  liable. 

In  Burrows  v.  March  Gas  &  Coke  Co.  (1870)  L.  R. 
5  Exch.  60,  39  L.  J.  Exch.  33,  22  L.  T.  N.  S.  24,  the  de- 
fendants  contracted  to  supply  plaintiff  with  proper 
service  pipe  to  convey  gas  from  the  main  outside 
to  a  meter  inside  of  his  premises.  The  gas  escaping 
from  the  pipe  laid  down  under  the  contract,  the 
servant  of  a  gas  fitter  employed  at  the  plaintiff's 
house  at  another  lob  at  the  time,  went  into  the  shop 
to  discover  the  leak,  holding  a  lighted  candle  In  his 
hand,  when  an  explosion  took  place.  The  jury 
found  that  the  escape  was  occasioned  by  a  defect  in 
the  pipe  which  existed  at  the  time  it  was  supplied, 
and  secondly  negligence  on  the  part  of  the  gas 
fitter's  servant  in  carrying  the  candle:  and  the 
court  held  the  plaintiff  entitled  to  recover,  the  neg- 
ligence of  the  gas  fitter's  servant  not  relieving  them 
from  responsibility. 

Vni.  Act  of  feCl4jw  servant. 
In  an  action  brought  by  an  employ^  against  the 
gas  company  to  recover  damages  occasioned  by  an 
explosion  of  gas  caused  through  the  negligence  of 
another  servant,  if  such  servant  was  a  fellow  ser- 
vant of  the  plaintiff,  there  can  be  no  recovery.  Al- 
legheny Heating  Co.  v.  Rohan  (1888)  118  Pa.  as3, 228. 
In  Hatfield  v.  St.  John  Gas  Light  Co.  (1893)  32  N. 
B.  100,  the  facts  showed  that  defendant's  manager, 
engaged  in  ia}ing  a  new  main  and  connecting  the 
service  pipes  to  the  house,  finding  their  own  men 
unable  to  make  the  connections  as  fast  as  desired, 
applied  for  the  plaintiff  to  assist  the  company  in 
making  the  connections,  and  while  working  the  gas 
was  allowed  to  escape  through  the  main  and  became 
ignited  by  the  fire  from  a  salamander,  used  in  car- 
rying on  the  work,  part  of  that  in  which  the  plain- 
tiff was  engaged  being  performed  at  the  shop 
where  he  was  previously  employed,  the  connections 
of  the  main  being  made  by  him  at  places  shown  to 
him  by  its  servant;  his  wages  being  paid  by  his  for- 
mer employer  who  charged  defendant  therewith. 
The  Jury  found  the  plaintiff  was  acting  under  the 
directions  of  the  defendant  as  a  servant  of  his  for- 
mer employer  and  under  his  control,  and  the  court 
held  that  he  was  not  the  servant  of  the  defendant 
so  as  to  become  a  fellow  servant  engaged  in  a  com- 
mon eniployment,  and  was  therefore  entitled  to  re 
cover  against  the  defendant  for  the  negligence  of 
its  servants. 

In  the  above  case.however,  there  was  a  dissenting 
opinion  by  Justice  Tuck  in  which  he  considered  the 
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plaintiff  the  servant  of  the  gas  company,  and  there- 
fore a  coemploy^  Hatfield  v.  St.  John  Gas  Light 
Co.  supra, 

IX.  The  question  of  notice. 

It  is  the  plaintiff's  duty  to  use  reasonable  efforta 
to  avoid  or  prevent  the  danger,  and  to  give  defend- 
ants notice  of  the  injury  to  which  he  is  subjected, 
and  afford  defendants  an  opportunity  to  remedy 
the  difficulty.  Hunt  v.  Lowell  Gas  Light  Co.  (1861) 
I  1  Allen,  843. 

i  If  the  defendants  are  notified,  it  is  their  duty  to 
remedy  the  evil  with  all  speed  whatever  may  be 
the  cause  of  the  breakage,  and  having  sufficient  no- 
tice of  the  impending  danger  and  faiHng  in  this, they 
are  liable  independent  of  every  other, considera- 
tion, provided  the  plaintiff  has  not  been  guilty  of 
contributory  negligence.  Brown  v.  New  York  Gas 
Light  Co.  (I860)  Anthon,  N.  P.  351, 355. 

Notice  or  knowledge  will  be  presumed  where  the 
circumstances  are  such  that  the  authorities,  by  the 
exercise  of  proper  and  reasonable  diligence,  might 
have  known  of  the  defects  which  caused  the  dam- 
age complained  of.  Kibele  v.  Philadelphia  (1884) 
105  Pa.  41.  44. 

It  is  competent  for  the  plaintiff  to  prove  that  an 
inmate  of  his  family  communicated  to  the  defend- 
ants the  fact  that  gas  was  escaping  from  some  leak 
in  their  pipes  into  the.bouse,  maktog  its  occupancy 
either  unsafe,  disagreeable  or  offensive.  Hunt  v. 
Lowell  Gas  Light  Co.  (1862)  8  Allen,  418. 

A  wife  is  competent  to  send  a  messaye  to  that 
effect  by  any  person  to  whom  she  may  think  fit  to 
entrust  it.    Ihid. 

As  it  is  immaterial  how  and  by  what  means  or 
through  whom  the  company  obtained  informa- 
tion.   Ibid. 

It  being  sufficient  that  they  have  by  any  means 
been  made  acquainted  with  the  fact  that  their 
pipes  have  become  imperfect  and  leak,  and  that 
the  gas  is  thereby  emitted  into  the  plaintiff's  house, 
to  make  it  their  duty  to  attend  immediately  to  it, 
and  to  use  due  diligence  to  stop  the  leak  and  ex- 
clude the  gas  from  the  premises.    Ibid. 

A  gas  company  is  bound  to  keep  up  such  a  rea- 
sonable inspection  of  its  mains  and  pipes  as  will 
enable  it  to  detect  when  there  is  such  an  escape  by 
fracture  or  imperfection  of  the  pipes,  as  may  lead 
to  danger  of  an  explosion:  and  if  an  explosion  takes 
place  from  a  fracture  or  defect  which  has  existed 
for  several  days,  during  which  time  It  has  also  been 
discoverable  by  reason  of  the  f^mell  of  escaping  gas. 
and  would  have  been  discovered  by  proper  iu'^pec- 
tion,  the  court  held  that  there  was  evidence  of  neg- 
ligence on  the  company's  part  and  it  was  not 
enough  to  relieve  them  from  liability  that  upon 
notice  of  the  escape  they  sent  a  workman  to  repair 
the  detect,  who  arrived  too  late.  Mose  v.  Hastings 
&  St.  Leonard's  Gas  Co.  (1864)  4  Post.  &  F.  324. 

X.  As  between  landlord  and  tenant. 

If  the  owner  of  property  let  to  one  on  the  first 
floor,  and  by  reason  of  his  negligent  Introduction 
of  an  insufficient  fixture  on  the  8econd,or  any  other 
floor,  whether  In  the  occupation  of  himself  or  a 
second  tenant,  the  tenant  below  suffers  damage,  he 
may  have  resource  to  the  landlord.  Kimmell  v. 
Burfeind  (1866)  2  Daly,  155.  See  also  Bartlett  v. 
Boston  Gas  Light  Co.  (1877)  122  Mass.  209.  heads  VI. 
and  VII.,  supra.    See  also  head  XL,  infra. 
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0U8  experiment  of  searching  for  the  defect 
while  the  gas  was  flowing  into  the  pipes  of 
the  tenement.  But  we  can  sa^  as  a  matter 
of  common  knowledge  that  the  injury  was  not 
due  to  spontaneous  combustion,  and  that  it 


was  impossible  without  some  agency  acting 
upon  the  leaking  gas.  Therefore  we  can  say, 
further,  that  hut  for  such  agency  the  injury 
had  not  been.  We  cannot  say  that  the  in- 
tervening agent  was  not  a  responsible  agent, 


XI.  Rights  of  the  owner  of  the  reversion. 

The  conduct  of  a  tenant  will  affect  the  landlord's 
light  to  recover  for  the  injury  io  the  ^anie  way  as 
it  affects  the  rierht  of  the  tenant  to  recover  fo«  bis 
own  injuries,  altbouRb  no  identity  of  interest  is 
established  in  the  subject-matter  of  either  action, 
no  mutual  or  successive  relationship  of  the  same 
right  of  property  Involved  being  shown,  the  land- 
lord being  in  no  sense  surety  for  the  conduct  of 
the  tenant,  neither  party  representing  the  other  in 
either  action.  Bartlett  v.  Boston  Gas  Light  Co. 
(1877)  122  Mass.  209. 

In  Bartlett  v.  Boston  Gas  Light  Co.,  supra^  the  ac- 
tion was  brought  to  recover  injuries  to  the  plain- 
tiff^s  reversionary  interest  and  estate  caused  by  an 
-explosion  of  gas,  the  facts  showing  that  the  house 
wherein  the  explosion  occurred  was  occupied  by  a 
tenant  of  the  plaintiff  under  a  written  lease;  that 
the  gas  escaped  through  a  leak  in  the  street  pipe 
of  which  the  company  had  notice,  and  worked 
through  the  soil  into  the  house;  that  the  tenant 
smelling  gas  took  h  candle,  went  through  the  house, 
and  tried  the  gas  fixtures  without  discovering  the 
leak,  but  during  the  night  the  smell  of  the  gas  be- 
came stronger  especially  in  a  hot-air  register  in  a 
closet  in  the  sleeping  room,  by  which  the  plaintiff 
thought  that  the  smell  came  from  the  furnace; 
that  he  then  took  a  lighted  candle  and  descended 
to  the  cellar  to  examine  the  furnace  when  the  ex- 
plosion occurred,  seriously  injuring  the  tenant  and 
causing  damage  to  the  house.  The  court  held  that 
although  the  tenant  had  himself  recovered  dam- 
ages against  the  company  for  the  injuries  thus  in- 
fiicted,  it  was  no  bar  to  the  plaintiff's  action  for  the 
injury  to  his  reversionary  interest,  the  plaintiff's 
right  to  recover  for  the  destruction  of  his  building 
being  entirely  Independent  of  the  tenant's  claim  for 
personal  injury,  the  defendant  not  claiming 
through  or  under  the  tenant. 

It  is  nut  enough  that  both  actions  were  brought 
to  recover  damages  for  injuries  from  the  same 
cause  and  were  supported  by  the  same  evid»)nce. 
Bartlett  v.  Boston  Gas  Light  Co.  supra. 
XII.  Effect  of^  upon  insurance. 

As  to  the  liability  of  an  insurer  for  loss  caused 
by  explosions,  see  note  to  Heuer  v.  Northwestern 
Nat.  Ins.  Co.  (1883)  (111.)  19  L.  R.  A.  594. 

In  Lindsay  v.  Bridge  water  Gas.  Co.  (1894)24  Pittsb. 
L.  J.  N.  S.  276, 14  Pa.  Co.  Ct,  Rep.  181,  the  defend- 
ants sought  a  new  trial,  upon  the  ground  that  the 
plaintiff's  damages  were  covered  by  the  amount  of 
insurance  money  received  by  him  from  an  insur- 
ance company.  The  court  held  the  fact  that  the 
insurance  company  had  paid  the  amount  of  insur- 
ance did  not  relieve  the  defendant  company  from 
damages  occasioned  by  its  negligence  in  the  ex- 
plosion of  natural  gas,  the  plaintiff's  claim  against 
the  defendant  company  t)eing  for  the  wrong  done 
him,  while  the  money  received  from  the  insurance 
company  was  due  upon  a  contract  to  which  the 
defendant  was  in  no  way  privy,  and  in  respect  to 
which  his  own  wrongful  act  can  give  him  no 
equities.  % 

XIII.  Oas  generated  by  accident. 

Where  criide  oil  kept  for  fuel  was  negligently 
permitted  to  leak  into  the  soil  and  escape  into  the 
sewer,  where  it  generated  gases  which  damaged  the 
plaintiff's  premises,  the  defendant  was  held  liable. 
Brady  v.  Detroit  Steel  &  Spring  Co.  (1894)  26  L.  H. 
A.  176, 102  Mich.  277. 

In  Fuchs  V.  St,  Louis  (1895)  (Mo.)  31  8.  W.  Rep. 
115,  the  question  was  whether  the  facta  tended  to 
show  a  liabUity  on  the  part  of  the  defendants,  the 
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explosion  occurring  through  the  generated  gasses 
created  by  petroleum  running  into  the  sewer  and 
having  no  ready  means  of  escape.  The  court  held 
with  respect  to  the  question  whether  or  not  the 
case  should  have  gone  to  the  jury  on  ibe  question 
of  negligence,  or  Irrespective  of  any  inquiry  as  to 
the  capacity  or  construction  of  the  sewer,  in  that 
state,  the  city  was  liable  for  any  omission,  of  rea- 
sonable or  ordinary  care  in  the  management  of 
such  a  property,  the  question  of  ordinary  care  de- 
fending upon  the  facts  and  circumstances  of  each 
particular  case  which  were  to  be  submitted  to  the 
jury. 

See  also  Hunt  v.  Lowell  Gas  Light  Co.  (1884)  8 
Alien,  169,  85  Am.  Deo.  697.  supra^  head  V. 
XIV.  Right  of  action  over. 

A  municipal  corporation  against  which  a  re- 
covery has  been  had  for  personal  injuries  caused 
by  an  explosion  of  gas,  is  not  deprived  of  its  right 
to  maintain  an  action  over  against  one  primarily 
liable,  such  as  a  gas  company,  by  the  fact  that  the 
injuries  were  caused  in  part  by  a  defect  in  the 
street  for  which  the  city  was  primarily  liable, 
where  it  is  not  shown  that  the  city  had  any  notice 
of  such  defect.  District  of  Columbia  v.  Washing- 
ton Gas  Light  Co.  a891;  9  Mackey,  89. 

In  Philadelphia  Co.  v.  Central  Traction  Co.  (1895) 
165  Pa.  456,  where  trespass  was  brought  to  recover 
money  paid  by  the  plaintiff  for  injuries  caused  by 
the  negligence  of  the  defendants,  the  facts  show- 
ing that  an  explosion  occurred  from  gas  leaking 
through  a  broken  pipe  of  the  plaintiff  company, 
against  whom  judgments  had  been  recovered  by  the 
parties  injured,  appeals  being  taken  in  the  cases 
which  were  subsequently  compromised,  the  plaintiff 
seeking  to  recover  from  the  defendants  the  da  mages 
tbey  had  sustained  by  reason  of  their  negligence  in 
excavating  the  street  and  causing  the  breakage  of 
the  pipe,-  the  court  held  the  action  maintainable. 

The  writer  of  this  note  in  his  search  among  the 
authorities  has  come  across  the  following  cases  of 
which  he  has  been  unable  to  find  any  official  rb- 
port,  the  only  reference  thereto  being  the  Gas 
Journal  to  which  he  has,  after  several  attempts, 
been  unable  to  obtain  access.  He  therefore  ap- 
pends a  list  of  them  so  that  the  practitioner  may, 
should  he  be  able  to  reach  that  journal,  determine 
for  himself  the  exact  point  decided  in  each.  They 
would,  however,  appear  to  be  merely  lower  court 
and  nfei  pritM  cases.  Sauvage  v.  English  Gas  Co.  4 
Gas  Jour.  136;  Mailing  v. Gas  Co.  12  Gas  Jour.  99;  Per- 
rin  V.  Gas  Co.  Id.  99;  Hills  v.  Gas  Co.  13  Gas  Jour. 
877;  Grange  v.  Gas  Co.  14  Gas  Jour.  309;  Hampton 
V.  Cradle  Heath  Gas  Co.  Id.  006;  Ward  v.  Gas  Co.  Id. 
915, 15  Gas  Jour.  45,  75, 16  Gas  Jour.  10:  Medex  v. 
Gas  Co.  15  Gas  Jour.  75;  VIckerman  v.  Gas  Co.  Id. 
664;  Robinson  v.  Gas  Co.  Id.  883:  Tilly  v.  Slough  Gas 
Co.  17  Gas  Jour.  231;  Hann  v.  Gas  Co.  18  Gas  Jour. 
186:  Boothmau  v.  Mayor,  20  Gas  Jour.  585;  Warren 
v.  Wilder,  Id.  892;  Hendrie  v.  Lea  Dist.  Gas  Co.  21 
Gas  Jour.  949;  Farquharson  v.  Gas  Co.  22  Gas 
Jour.  1085;  Fell  wood  v.  Pearson,  23  Gas  Jour.  248; 
Fare  v.Gas  Light  Co.  25  Gas  Jour.  566;  Mersey  Docks, 
etc..  Board  v.  Gas  Co.  26  Gas  Jour.  327:  Parkin  v. 
Wlrksworth  Gas  Co.  Id.  946;  Chadwick  v.  Corpora- 
tion of  Wigam,  28  Gas  Jour.  562:  Hulett  v.  Pud- 
sey  Gas  Co.  Id.  663:  Mite.  Gas  Co.  v.  Wirabladon, 
30  Gas  Jour.  600;  Hacker  v.  London  Gas  Co.  32  Gas 
Jour.  781:  Ellis  v.  London  Gas  Co.  Id.  849;  Wragg  v. 
Commercial  Gas.  Co.  33  Gas  Jour.  119. 

In  addition  to  the  above,  attention  is  drawn  to 
the  case  of  Fiskin  v.  City  Gas  Co.  12  Dunl.  (Scotch) 
757,  a  report  of  which  is  not  at  hand.  E.  W. 
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not  conscious  of  the  presence  and  dangerous 
character  of  the  explosive,  or  an  infant,  or 
an  insane  person. 

The  facts  essential  to  a  consideration  of 
this  important  question  are  wholly  absent. 
The  burden  rested  upon  the  appellant  to  al- 
lege facts  showing  that  ihe  injury  was  due  to 
the  appellee's  negligence,  and  frqm  the'factfi 
alleged  we  learn  that  the  omission  com- 
plained of  supplied  the  condition  upon  which 
necessarily  some  agent  acted  in  producing 
the  injury.  The  omission  was  an  antecedent 
to  the  explosion.  If  the  omitted  facts  should 
disclose  an  agency  for  which  the  appellee  was 
responsible,  a  different  case  would  be  made  ; 
and  if  such  facts  disclosed  that  the  appel- 
lant souffht  the  defect  in  the  pipe  carrying 
a  lighted  lamp,  which  caused  the  explosion, 
the  question  would  then  arise  as  to  whether 
his  own  act  was  not  the  intervening  agency, 
and  whether  the  act  so  operating  did  not  in- 
sulate the  negligence  of  the  appellee  from 
the  injury,  and  establish  contributory  neg- 
ligence. The  facts  alleged  do  not  disclose 
peril  to  the  appellant,  or  any  other  person, 
urging  him  to  hazard  his  life  in  searching 
fof^the  defect  before  the  gas  was  cut  off,  and 
thereby  possibly  excusing  the  intervention 
of  such  agency.  The  defective  pipe  is  not 
charged  to  any  negligence  of  the  appellee, 
and  the  presence  or  the  escaping  gas  and  its 
dangerous  character  are  not  alleged  to  have 
been  unknown  to  the  appellant.  The  facts, 
as  they  are  presented,  raise  the  inquiry  as  to 
whether  the  alleged  negligence  of  the  com- 
pany was  the  proximate  cause  of  the  injury, 
regardless  of  whatever  agency  intervened. 
If  it  can  be  said  that  the  escaping  gas  was 
the  direct  and  efficient  or  proxinTate  cause 
of  the  injury,  to  the  exclusion  of  every  fact 
or  circumstance  that  might  have  operated 
upon  it,  and  that  no  agency  could  have  taken 
it  up,  and  employed  it  so  as  to  have  become 
the  dominating  and  effective  cause,  then  this 
complaint  is  sufficient  so  far  as  this  question 
is  concerned  ;  otherwise  it  is  not. 

In  Cuff  V.  Newark  &  N.  7.  R.  Co. ,  35  N. 
J.  L.  17,  10  Am.  Rep.  205,  it  was  said,  in 
considering  the  question  of  intervening  agen- 
cies; "A.  places  a  log  in  the  highway, 
which  B.  casts  into  an  adjoining  close,  or 


puts  an  obstruction  upon  the  sidewalk,  which 
passers-by  throw  into  the  roadway  of  the 
street,  and  a  traveler  is  injured  by  coming 
in  contact  with  it.  A.  cannot  be  held  for 
the  trespass  in  the  one  case,  nor  for  the  in- 
jurv  in  the  other." 

Mercur,  ./.,  in  Oil  Greek  db  A.  M,  R.  Co. 
V.  Keighron,  74  Pa.  320,  said  :  " '  Natural 
and  proximate  cause'  I  understand  to  be  that 
the  cause  alleged  produced  the  injury  com- 
plained of,  without  any  other  cause  interven- 
ing. " 

In  Carter  v.  Towne,  103  Mass.  507,  gun- 
powder had  |3een  sold  to  a  boy,  and  subse- 
quently came  under  the  control  of  adults, 
who  permitted  the  boy  to  fire  it  off.  For  the 
injury  resulting  to  the  boy  from  the  explo- 
sion of  the  powder,  it  was  held  that  the  mer- 
chant was  not  liable,  because  of  the  interven- 
ing negligence  of  the  adults  in  so  permitting 
the  use  of  the  powder.  The  rule  that  an  in- 
tervening responsible  agent  cuts  off  the  line 
of  causation  from  the  original  negligence 
has  been  many  times  recognized  by  this 
court,  and  is  not  questioned  by  the  learned 
counsel  for  the  appellant;  and  if  we  may 
indulge  the  ordinary  presumptions  against 
the  pleading  under  consideration,  in  the  ab- 
sence of  any  allegation  as  to  the  agency  nec- 
essary to  have  intervened,  we  will  presume 
that  it  was  a  responsible  agent.  The  pre- 
sumption most  favorable  to  the  appellee  must 
be  indulged,  and  that  is  that  the  interven- 
ing agency  was  the  appellant's  own  act  in 
carrying  a  lighted  lamp,  which  cause<i  the 
explosion.  Leaving  out  of  view  the  doctrine 
of  contributory  negligence,  the  skill  of  the 
appellant  in  the  business  of  plumbing,  and 
his  acquaintance  necessarily  with  the  explo- 
sive character  of  natural  gas,  gives  emphasis 
to  his  responsibility  for  the  explosion.  See- 
Bartlett  v.  Boston  Gas  Light  Co.  117  Mass. 
533,  19  Am.  Rep.  421 :  Fitzgerald  v.  Connec- 
tieut  River  Paper  Co.  155  Mass.  155. 

The  complaint  was  insufficient,  and  the- 
circuit  court  committed  no  error  in  sustain- 
ing the  appellee's  demurrer. 

The  judgment  is  affirmed. 

Rehearing  denied. 
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Edward  S.  T.  KENNEDY,  Exr.,  etc.,  of  John 
P.  Kennedy,  Deceased,  Respt. 

(147  N.  Y.  124.) 

1 .   A  representation  upon  which  an  ac- 
tion  for  fraud  can  be  based  must  be  false. 

NOTK.— In  connection  with  the  very  valuable 
presentation  in  the  above  ca§c  of  the  law  respect* 
inK  liability  to  actions  for  fraud  on  account  of 
misrepresentations  honestly  made  attention  is  par- 
ticularly called  to  the  similarly  valuable  case  of 
Nash  V.  Minnesota  Title  Ins.  &  T.  Co.  (Mass.)  US  L. 
R.  A.  758,  and  relerences  therewith. 
29  L.  R.  A. 


material,  and  made  knowing  it  was  false,  or  reck- 
lessly made  not  knowing^  or  caring-  whether  it 
was  true  or  false. 

S*  Intentional  fraud  as  distinguished  from 
mere  breach  of  duty  or  omission  to  use  due  care, 
is  an  essential  factor  in  an  action  for  deceit. 

8.  A  misrepresentation  desifl^ned  to  in- 
fluence the  conduct  of  another  and  upon 
which  he  acts  to  his  prejudice,  if  honestly  made 
believing  it  to  be  true,  cannot  create  liability  to 
an  action  for  deceit. 

4.  The  omission  of  a  claim  then  in  liti- 
eation  from  a  statement  of  the  entire  assets  and 
liabiiities  of  a  corporation,  which  js  made  by  the 
president  of  the  company  but  not  stated  or  un- 
derstood to  be  made  upon  his  personal  knowl^ 


1895. 


KouNTZE  V.  Kennedy. 


.361* 


edge,  does  not  make  bim  liable  for  fraud  and 
deceit  to  a  person  purohasing  bonds  of  the  com- 
pany on  tbe  faith  of  such  statements,  where  the 
president  believed  and  had  reasonable  cause  to 
believe  that  the  claim  was  not  valid  or  enforce- 
able against  the  company. 

(October  8, 1895.) 

A  PPEAL  by  plaintiffs  from  a  judgment  of 
A  the  General  Term  of  the  Supreme  Court. 
First  Department,  affirming  a  judgment  en- 
tered in  the  office  of  the  Clerk  of  Jsew  York 
County  upon  the  report  of  tbe  referee  in  favor 
of  defendant  in  an  action  brought  to  hold  de- 
cedent's estate  liable  for  deceit  alleged  to  have 
been  practiced  by  him  in  inducing  plaintiffs  to 
buy  certain  corporate  stock.     A  pinned, 

'the  facts  are  stated  in  the  opinion. 

Messrs.  Wheeler  H.  Peckham  and 
George  W.  Van  Slyck,  for  appellants: 

The  facts  essential  to  maintain  an  action  for 
deceit,  are  * 'representation,  falsity,  scienter, 
deception,  and  injury." 

Arthur  v.  GrisiPold,  55  N.  Y.  400;  Brackett 
V.  OHmold,  112  N.  Y.-467. 
Here  we  have  representations  of 

liabilities $500,000.00 

Falsity— actual  liabilities 656,738.98 

Scienter,  in  that  defendant  knew  of  and  de- 
fended against  these  liabilities  and  was  presi- 
dent of  the  company. 

Deception,  in  that  plaintiffs  did  not  know  of 
these  liabilities  but  relied  on  tbe  statement  as 
an  ezbibit  of  ''the  entire  assets  and  liabilities." 

Injury,  in  that  plaiotiffs  purcba.sed  tbe  bonds 
and  stock  of  tbe  company,  which  were  sub- 
stantially worthless. 

Given  the  facts  of  falsity  and  scienter,  the 
intent  to  deceive  follows. 

Pappenheim  v.  Metropoliiun  Elet,  R.  Co.  25 
Jones  &  S.  281;  Welsh  v.  Metropolitan  Eiev.  R. 
Co,,  25  Jones  &  S.  458. 

Plaintiffs  are  entitled  to  select  the  findings 
most  favorable  to  themselves,  and  to  rely  on 
them  in  aid  of  their  exceptions. 

Sehmnger  v.  Raymond,  83  N.  Y.  198,  38 
Am.  Rep.  415;  Bonnell  v.  Gruirold,  89  N.  Y. 
122. 

When'  the  defendant  made  representation  as 
to  the  * 'entire  assets  and  liabilities"  of  the  com- 
pany, he  was  bound  to  state  all  he  knew. 

1  Benjamin,  Sales,  p.  635,  note  51;  Gough 
V.  Dennis,  Hill  &  D.  Supp.  65;  Patterson  v. 
Kirklamf,  84  Miss.  428;  Nickley  v.  Thanuis,  22 
Barb.  662. 

As  president  and  active  director  defendant 
is  charged  by  law  with  knowledge  of  the  finan- 
cial condition  of  the  company. 

Huntington  y,  AUrill,  118  N.  Y.  367. 

His  making  representations  as  if  he  knew 
them  to  be  true,  when,  in  fact,  he  did  not  know 
them  to  be  true,  is  deceit,  and  if  they  are  false 
and  injury  follows,  the  cause  of  action  is  made 
out. 

Bullitt  V.  Farrer,  6  L.  R.  A.  149,  42  Minn, 

8;  Stone  v.  Denny,  4  Met.  151;  Chatham  Fur- 

•  nace  Co.  v.  Moffatt,  147  Mas.s.  403;  1  Bigelow, 

Fr.  p.  512;  Litchfield  v.  Hutchinson,  117  Mass. 

195. 

The  person  in  a  position  to  know,  having 
all  the  outward  indicia  of  knowledge,  and 
speaking  without  limitmg  language,  is  pre- 
sumed to  be  making  a  statement  as  within  bis 
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own  knowledge,  and  if  he  has  not  that  knowl- 
edge and  the  thing  turns  out  to  be  not  true,  he 
is  liable  therefor. 

That  rule  has  constantly  been  applied  to  the 
position  of  a  president  of  a  corporation. 

Barnes  v.  Union  Pac.  R.  Co.  12  U.  S,  App. 
1,  54  Fed.  Rep.  87. 

There  are  cases  in  which  the  nondisclosure 
of  a  material  fact  may  be  equivalent  to  active 
misrepresentation;  for  withholding  of  that 
which  is  not  stated  may  make  that  which  is 
stated  absolutely  false. 

1  Benjamin,  Sales,  p.  559;  Peek  v.  Gurney, 
L.  R.  6  H.  L.  408;  Arkwright  v.  Newhold,  L. 
R.  17  Ch.  Div.  317;  Smith  v.  Chadwick,  L.  R. 
20  Ch.  Div.  58;  Lee  v.  Jones,  17  C.  B.  N.  8. 
506;  Phillips  v.  Foxall,  L.  R.  7  Q.  B.  679; 
D£Voe  V.  Brandt,  53  IS.  Y.  462;  Rothmiller  v. 
Stein,  26  L.  R.  A.  148,  143  N.  Y.  581;  Brackett 
V.  Grisicold,  112  N.  Y.  467. 

Concede  that  the  defendant  thought  that,  if 
the  plaintiffs  did  invest  their  money,  and  that 
if  he  invested  his  own  money,  the  enterprise 
would  be  successful,  and  the  question  of  his 
liability  for  not  disclosing  the  facts  as  to  its 
affairs  at  the  time  would  never  arise;  for  just 
that  kind  of  a  fraud  the  defendant  is  liable. 

Cross  V.  Derine,  46  Hun,  421;  Ward  v.  Wi- 
man,  17  Wend.  193;  Haight  v.  Hayt,  19  N.  Y. 
464. 

Mr.  William  R.  Bronk,  for  respondent: 

The  rule  that  general  findings  of  a  referee 
are  controlled  by  special  findings,  and  that  an 
appellant  is  entitled  to  select  and  rely  upon  the 
findings  most  favorable  to  him,  has  been 
changed. 

Rediield  v.  Redfield,  110  N.  Y.  671;  Green  v. 
Roworth,  113  N.  Y.  462;  IVaders  Nat.  Bank 
V.  Parker,  130  N.  Y.  415. 

It  cannot  be  inferred,  as  claimed  by  appel- 
lants, that  because  it  was  found  that  the  com- 
pany and  Mr.  Kennedy  defended  against  the 
creciit  company  claim,  that,  therefore,  he 
must  have  known  of  it. 

The  effect  of  this  would  be  for  this  court  to 
make  a  finding  which  the  referee  has  expressly 
refused  to  make,  which  this  court  has  held  it 
will  not  do. 

Meyer  v.  Amidon,  45  N.  Y.  169. 

The  findings  of  fact  of  the  referee,  affirmed 
as  they  are  by  the  general  term  upon  conflict- 
ing evidence,  are  binding  and  conclusive  on 
this  court. 

McCarthys,  McCarthy,  143  N.»Y.  235;  Dib- 
ble v.  Dimick,  Id.  549. 

^  Assuming  that  the  defendant  made  represen- 
tations to  tbe  plaintiffs,  and  assuming  further 
that  he  made  them  so  as  to  convey  to  plaintiffs 
the  impression  that  he  had  actual  knowledge 
of  their  truth,  and  assuming  still  further  that 
they  were  not  in  fact  true,  but  that  the  de- 
fendant did  not  know  they  were  not  true,  but 
believed  and  had  reasonable  cause  to  believe 
that  they  were  true,  he  is  not  under  the  author- 
ities liable  for  fraud. 

Daly  V.  Wise,  16  L.  R.  A.  236,  132  N.  Y.  306; 
Marsh  v.  Falker,  40  N.  Y.  562;  Meyer  v.  And- 
don,  45  N.  Y.  169;  Obei'landery  Spiess.  45  N. 
Y.  175:  Chester  v.  Comstock,  40  N.  Y.  576,  note; 
Mclntyrev.  Bxiell.  132  N.  Y.  192;  Constant  v. 
University  of  Rochester,  133  N.  Y.  640;  2  Pom. 
Eq.  Jur.  i^  884;  CoirU-y  v.  Smyth,  46  N.  J.  L. 
380,  50  Am.  liep.  432. 
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The  danger  that  mi^ht  result  from  asserting 
a  conclusive  presumption  of  knowledge  in  di- 
rectors or  officers  of  a  corporation  is  ^ell  stated 
in  Wakeman  v.  Dalley,  51  N.  Y.  27.  10  Am. 
Rep.  651. 

Statements  of  value  do  not,  even  if  false, 
vitiate  a  contract,  for  value  is  a  matter  as  to 
which  neither  party  is  supposed  to  trust  the 
other,  but  upon  which  each  is  bound  to  exer- 
cise his  own  judgment. 

Smith  V.  Countryman,  80  N.  Y.  681;  Oar- 
don  V.  Butler,  105  U.  S.  553,  26  L.  ed.  1166; 
Simar  v.  Canaday,  53  N.  Y.  298, 13  Am.  Rep. 
523:  EUi8  v.  Andrews,  55  N.  Y.  83;  Chrysler 
V.  Canadap,  90  N.  Y.  272.  43  Am.  Rep.  166; 
Veasey  v.  Doton,  3  Allen,  380;  Parker  v.  Moul- 
ton,  114  Mass.  100,  19  Am.  Rep.  315;  Holbrook 
V.  Connor,  60  Me.  584,  11  Am.  Rep.  212. 

Plaintiffs  did  not  rely  upon  the  representa- 
tions made  by  Mr.  Kennedy,  but  made  and 
had  offered  to  them  every  facility  for  making 
their  own  independent  examination  as  to  every 
item  of  the  statement. 

Schumaker  v.  Mather,  138  N.  Y.  590;  South- 
ern Development  Co.  of  Nemda  v.  SUta,  125 
U.  S.  248.  31  L.  ed.  679;  Long  v.  Warren,  68 
N.  Y.  426;  5  Am.  &  Eng.  Encyclop.  Law, 
p.  322;  Slaughter  v.  Qerson,  80  U.  S.  13  Wall. 
379.  20  L.  ed.  627;  Cooper  v.  Harvey,  41  N.  Y. 
8.  R  594;  Poland  v.  Brownell,  131  Mass.  138, 
41  Am.  Rep.  215;  Nelson  v.  Luling,  62  N.  Y. 
645. 

Under  the  form  in  which  this  action  is 
brought  it  is  immaterial  whether  the  represen- 
tations made  were  entirely  and  precisely  true 
in  every  item  and  detail  or  not,  unless  it  Is  also 
made  to  appear  (as  is  not  ihe  fact),  that  the 
representations  made  an  appreciable  diminu- 
tion of  the  value  of  the  plaintiff's  bonds. 

A  party  who  claims  to  have  been  defrauded 
has  one  of  three  courses  open  to  him: 

1.  He  can  rescind  the  transaction,  and  on 
offering  to  restore  what  he  has  received  can 
maintain  an  action  to  recover  what  he  parted 
with;  or 

2.  He  can  bring  suit  in  equity  to  obtain  a  re- 
scission and  offer  in  his  pleading  to  restore  what 
be  has  received,  and  in  that  suit  recover  what 
he  parted  with;  or, 

3.  He  can  keef)  what  he  has  received  and  sue 
for  damages  for  the  fraud. 

Gould  V.  Cayuga  County  Nat.  Sa/iAr,  86  N. 
Y,  75,  99  N.  Y.  333:  Botcen  v.  MandeHlle,  95 
N.  Y.  237;   Vail  v.  Reynolds,  118  N.  Y.  297. 

The  effect  ol  the  election  by  a  party  of  one 
or  the  other  of  these  courses  is  important,  and 
the  rules  which  govern  them  and  the  kind  and 
degree  of  proof  necessary  to  sustain  them 
widely  different. 

Bothmillerv.  Stein,  143  N.  Y.  581. 

In  the  case  at  bar  the  plaintiffs  have  elected 
to  keep  what  they  have  received  and  to  sue  for 
damages  for  the  alleced  fraud.  In  this  form 
of  action  the  plaintiffs  must  allege  and  prove 
that  they  have  sustained  damages  by  reason  of 
the  fraud,  i.  e.,  that  the  question  of  damages 
is  part  of  the  cause  of  action:  and  if  no  dam- 
ages be  shown  to  result  from  the  identical 
fraudulent  act  complained  of,  plaintiff  cannot 
recover. 

Deoboldv.  Oppermann,  2  L.  R.  A.  644,  111 
N.  Y.  531;  Uedden  v.  Griffin,  136  Mass.  229, 
49  Am.  Rep.  25;  Dawe  v.  Morris,  4  L.  R.  A. 
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158.  149  Mass.  192;  Melntyre  v.  BiieU,  132  N. 
Y.  192;  Vail  v.  Reynolds,  118  N.  Y.  297;  Big- 
elow,  Fr.  628,  629;  Morse  v.  Hutehins,  ife 
Mass.  439;  Williams  v.  McFadden,  23  Fla.  148. 

Neither  in  the  kind  nor  degree  of  their  proof 
have  the  plaintiffs  brought  their  case  within 
the  rigid  requirements  of  an  action  fc^  dam- 
ages for  fraud.  Every  presumption  is  in  the 
defendant's  favor. 

Baird  v.  New  Tork,m  N.  Y.  592;  MorrU  v. 
Talcott,  Id.  107:  Kerr,  Fr.  p.  384;  Constant  v. 
University  of  Rochester,  133  N.  Y.  640. 

Plaintiff  must  establish  five  separate  things 
to  succeed,  viz:,  representations,  falsity,  scien- 
ter, deception  and  injury.  Each  must  be  es- 
tablished separately  and  independently,  and  if 
any  one  of  these  be  lacking  their  case  falls. 

Brackett  v.  Griswold,  112  N.  Y.  467. 

Ad  intent  to  defraud  is  net  proven  by  and 
is  not  necessarily  to  be  inferred  solely  from  the 
falsity  of  a  representation.  It  must  be  clearly 
proven  as  a  separate  fact  and  defendant  knew 
the  falsity. 

Southern  Development  Co.  of  Nevada  v.Siha, 
125  US.  248.  31  L.  ed.  679*;  5  Am.  &  Eng. 
Encyclop.  Law,  p.  320;  Oberlander  v.  Spie$s, 
45  N.  Y.  177;  Meyer  v.  Amidon,  Id.  169; 
Marsh  v.  Falker,  40  N.  Y.  565;  Chester  v.  Corn- 
stock,  40  N.  Y.  576,  note;  Duffany  V.  Ferguson, 
66  N.  Y.  484;  Wakeman  v.  Dalley,  51  N.  Y.  27, 
10  Am.  Rep.  551;  Melntyre  v.  Bueil,  132  N.Y. 
192;  Dalyy.  Wise,  16  L.  R.  A.  236,  182  N.  Y. 
306;  Kelly  v.  Gould,  47  N.  Y.  S.  R.  5,  af- 
firmed 141  N.  Y.  596;  Kerr,  Fr.  p.  882. 

If  a  person  believes  that  the  representations 
he  makes  are  true  at  the  time  he  makes  them, 
he  is  not  guilty  of  fraud,  however  false  they 
may  be  in  fact. 

Gaff ntyv. Burton,  12  How.  Pr.  516:  Marsh 
V.  Falker,  40  N.  Y.  565:  GHsmld  v.  Sabin,  51 
N.  H.  167,  12  Am.  Rep.  76;  Derry  v.  Peek,  14 
App.  Cas.  337;  Lord  v.  Goddard.  54  U.  S.  13 
H©w.  198,  14  L.  ed.  Ill;  5  Am.  &  Eng. 
Encyclop.  Law,  p.  319;  Morgan  v.  Skiddy,  62 
N.  Y.  319;  L^ererv.  Uferer,^  30  N.  Y.  27. 

Representations,  to  be  actionable,  must  relate 
to  existing  material  facts,  and  not  to  future  ex- 
pectations. 

La  Societa  Italiana  di  Beneficenza  v.  Sulzer, 
47  N.  Y.  8.  R.  292;  Kley  v.  Ilealy,  9  Misc.  98. 

Andrews*  Ck,  «/.,  delivered  the  opinion 
of  the  court : 

The  plaintiffs  on  this  appeal  are  met  by  the 
serious  difficulty  that  the  finding  of  the  ref- 
eree, affirmed  by  the  general  term,  exoner- 
ated the  defendant's  testator  from  the  charge 
of  fraud  in  making  the  representations  upon 
which  the  plaintiffs  relied  in  purchasing  the 
bonds  and  stock  of  the  Howe  Machine  Com- 
pany. If  this  finding  has  support  in  the  evi- 
dence it  ends  all  controversy  upon  the  merits 
here,  because,  although  il  was  found  that  the 
statement  of  the  liabilities  of  the  company 
presented  by  Kennedy  to  the  plaintiffs,  upon 
the  failh  of  which  the  purchase  was  made, 
was  grossly  inaccurate,  and  largely  under- 
stated the  actual  liabilities  of  the  company, 
nevertheless,  if  Kennedy  believed  the  state- 
ment to  he  a  true  exhibit  of  thef  affairs  of  the 
company  and  was  guilty  of  no  dishonesty, 
the  action  must  fail.  The  principle  stated 
by  Croke,  »/.,  in  \Bailyy.  Merrell],  3  BuUt. 
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'95,  in  respect  to  actions  for  damaf^es  for  de- 
-ceit,  that  **  fraud  without  damage,  or  damage 
without  fraud,  give^  no  cause  of  action,  but 
when  these  two  concur  an  action  lies,"  has 
ever  since  been  recognized  as  the  true  rule 
gorerning  the  subject.  The  cases  are  numer- 
ous. The  principle  has  been  obscured  by  the 
use  by  judges  of  the  phrase  "legal  fraud," 
which  has  sometimes  been  interpreted  as 
meaning  fraud  by  construction,  and  as  indi- 
cating that  something  less  than  actual  fraud 
may  sustain  an  action  for  deceit.  The  grava- 
men of  the  action  is  actual  fraud,  and  noth- 
ing less  will  sustain  it.  The  representation 
upon  which  it  is  based  must  bo  shown  not 
only  to  have  been  false  and  material,  but  that 
the  defendant  when  he  made  it  knew  that  it 
was  false,  or  not  knowing  whether  it  was 
true  or  false  and  not  caring  what  the  fact 
might  be,  made  it  recklessly,  paying  no  heed 
to  the  injury  which  might  ensue.  Misjudg- 
ment,  however  gross,  or  want  of  caution, 
'however  marked,  is  not  fraud.  Intentional 
fraud,  as  distinguished  from  a  mere  breach 
^f  duty  or  the  omission  to  use  due  care,  is 
an  essential  factor  in  an  action  for  deceit. 
The  man  who  intentionally  deceives  another 
to  his  injury  should  be  legally  responsible 
for  the  consequences.  But  if  through  inat- 
tention, want  of  judgment,  reliance  upon  in- 
formation which  a  wiser  man  might  not  cred- 
it, misconception  of  the  facts  or  of  his  moral 
obligation  to  inquire,  he  makes  a  representa- 
tion designed  to  influence  the  conduct  of  an- 
other, and  upon  which  the  other  acts  to  his 
prejudice,  yet,  if  the  misrepresentation  was 
honestly  made,  believing  it  to  be  true,  what- 
ever other  liability  he  may  incur  he  cannot 
be  made  liable  in  an  action  for  deceit.  The 
law  affords  remedies  for  the  consequences  of 
innocent  misrepresentation.  A  contract  in- 
duced, thereby  may,  in  many  cases,  be  avoid- 
ed, and  the  equitable  powers  of  courts  are 
frequently  interposed  for  the  rescission  of 
contracts  or  transactions  based  upon  mistake 
or  innocent  misrepresentation.  While  the 
common- law  action  of  deceit  furnishes  a 
remedy  for  fraud  which  oucht  to  be  pre- 
served, we  think  it  should  be  Kept  within  its 
ancient  limits,  and  should  not  by  construc- 
tion be  extended  to  embrace  dealings  which, 
however  unfortunate  they  may  have  proved 
to  one  of  the  parties,  were  not  induced  by 
actual  intentional  fraud  on  the  part  of  the 
other.  We  have  referred  to  a  representation 
made  without  knowing  whether  it  was  true 
or  false,  and  where  the  party  making  it  was 
indifferent  whether  it  was  true  or  false,  as 
flufflcient  to  sustain  the  action  if  the  rep- 
resentation was  in  fact  untrue.  The  making 
•of  a  representation  to  influence  the  conduct 
of  the  person  to  whom  it  is  made,  carries 
with  it  an  assurance,  necessarily  implied 
from  the  situation,  of  the  belief  of  the  party 
making  it  in  the  truth  of  the  aflirmation.  As 
was  said  by  Maule,  J.,  in  Etansv.  Edmonds, 
18  C.  B.  777,  "he  takes  upon  himself  to  war- 
rant his  own  belief  of  the  truth  of  that  he 
rasserts,  and  a  man  who  makes  a  representation 
which  he  neither  knows  nor  cares  whether  it 
is  true  or  not.  can  have  no  real  belief  in  the 
truth  of  what  he  asserts,  and  is  justly  guilty 
of  deception. "  So,  also,  it  has  been  held  that 
1K>  L.  R.  A. 


one  who  falsely  asserts  a  material  fact,  sus- 
ceptible of  accurate  knowledge  to  be  true  of 
his  own  knowledge,  and  thereby  induces  an- 
other to  act  upon  the  fact  represented  to 
his  prejudice,  commits  a  fraud  which  will 
sustain  an  action  for  deceit.  This  is  not  an 
exception  to,  hut  an  application  of,  the  prin- 
ciple that  actual  fraud  must  be  shown  to 
sustain  such  an  action.  The  purpose  of  the 
party  asserting  his  personal  knowledge  is  to 
induce  belief  in  the  fact  represented,  and  if 
he  has  no  knowledge,  and  the  fact  is  one  upon 
which  special  knowledge  can  be  predicated, 
the  inference  of  fraudulent  intent  in  the 
absence  of  explanation  natural  ly  results.  We 
shall  refer  to  the  subject  again  when  we  come 
to  consider  one  of  the  points  made  by  the 
plaintiffs. 

In  the  present  case  the  plaintiffs  invested 
more  than  $100,000  in  the  bonds  and  stock 
of  the  Howe  Machine  CJorapany  in  April, 
1884,  and  the  company  went  into  the  hands 
of  a  receiver  in  the  fall  of  1885,  and  the 
plaintiffs  practically  lost  their  whole  invest- 
ment. They  purchased  upon  the  application 
of  Kennedy,  who  was  president  of  the  corpora- 
tion, and  the  statement  of  assets  and  liabili- 
ties furnished  by  Kennedy  at  their  request 
after  the  application  and  before  the  purchase, 
showed  that  the  assets,  real  and  personal,  as 
valued  in  the  statement,  exceeded  one  million 
dollars,  and  that  the  liabilities  were  five 
hundred  thousand  dollars.  And  the  referee 
found  that  the  statement  was  presented  by 
Kennedy^  as  a  statement  of  the  entire  assets 
and  liabilities.  The  voluminous  record  be- 
fore us  is  taken  up  to  a  large  extent  with  the 
evidence  on  the  one  side  to  show  the  untruth- 
fulness of  the  statement  both  as  respects  the 
assets  and  liabilities,  and  of  circumstances 
which  as  was  claimed  tended  to  establish 
that  the  defendant's  testator  knew  of  its 
falsity  when  he  presented  it  to  the  plaintiffs, 
and  on  the  other  side  with  evidence  in  re- 
buttal and  by  way  of  explanation  of  the 
discrepancies  between  the  value  of  the  assets 
as  given  in  the  statement  and  what  was  re- 
alized therefrom,  and  between  the  actual  lia- 
bilities and  the  liabilities  as  represented, 
and  also  evidence  bearing  upon  the  good 
faith  of  the  defendant's  testator  in  making 
the  representation.  The  evidence  was  taken 
before  an  intelligent  and  able  referee,  and 
we  are  satisfied  Uiat  his  conclusion  that  the 
defendant's  testator  acted  in  good  faith,  and 
that  the  statement,  although  in  material  re- 
spects untrue,  was  believed  by  him  to  be 
true,  is  supported  by  evidence.  The  facts 
were  fully  considered  in  the  opinion  of  the 
general  term,  and  a  recapitulation  here  to 
any  considerable  extent  is  unnecessary. 

The  learned  counsel  for  the  plaintiffs  in- 
sists that  the  omission  from  the  statement  of 
liabilities  of  the  claim  against  the  Howe 
Machine  Company  in  favor  of  the  Credit 
Company,  Limited,  of  England,  was  upon 
the  undisputed  facts  a  fraudulent  conceal- 
ment. The  claim  originated  in  or  prior  to 
1878,  and  was  based  on  acceptances  alleged 
to  have  been  made  by  the  Howe  Machine 
Company  of  drafts  drawn  by  one  Stock  well 
upon  the  company,  accepted  by  his  brother, 
the  secretary  and  treasurer,  in  the  name  of 
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tlie  company.  It  seems  to  be  conceded  that 
the  acceptances  were  made  without  authority 
of  the  company,  and  that  the  proceeds  were 
used  by  the  Stock  wells  in  stock  speculations 
in  London  on  their  own  account.  8uit  was 
brought  against  the  company  on  the  drafts  in 
the  state  of  Connecticut  in  1878,  and  as  in 
all  cases  in  that  state  were  commenced  by  at- 
tachment. The  company  defended  the  action. 
In  the  fall  of  1883  the  facts  were  reported, 
and  in  1886.  two  years  after  the  plaintiffs 
had  purchased  their  bonds,  the  court  rendered 
judgment  in  the  action  against  the  Howe 
Machine  Company  for  the  sum  of  $62,475, 
the  chief  justice  dissenting.  The  existence 
of  this  claim  was  not  disclosed  to  the  plain 
tiffs  and  was  not  embraced  in  the  items  of 
liabilities  mentioned  in  the  statement.  It 
was  claimed  on  the  part  of  the  defendant 
Kennedy  that  this  item  was  omitted  for  the 
reason  that  the  company  was  advised  by 
counsel  that  the  acceptances  did  not  bind 
the  company  and  that  it  could  not  be  made 
liable  in  the  action,  and  evidence  was  given 
that  neither  the  company  nor  its  counsel  re- 
garded the  claim  as  a  valid  obligation  of  the 
company.  The  referee  further  found  that 
the  detendant  Kennedy  and  the  other  officers 
and  directors  of  the  company  **  had  reasonable 
cause  to  believe  that  said  company  was  not 
liable  on  said  claims,"  and  he  refused  to  find 
the  request  of  the  plaintiffs,  "  that  the  said  de- 
fendant (Kennedy)  knew  of  said  claim  and 
suit  and  concealed  and  intended  to  conceal 
the  same  from  the  plaintiffs. "  The  defend- 
ant's testator  was  bound  to  iyclude  in  the 
statement  all  labilities  of  the  company  known 
to  him.  He  was  not  required  to  include 
claims  made  which  were  not  valid  or  enforc- 
ible  obligations.  The  defendant  omitted  this 
claim  from  the  bchedule  because  he  believed 
it  was  not  a  liability  of  the  company.  It 
may  be  admitted  th^t  he  was  blameworthy  in 
not  calling  the  matter  to  the  attention  of  the 
plaintiffs,  leaving  them  to  determine  whether 
it  constituted  a  reason  for  declining  the 
transaction.  But  if  the  non-disclosure  was 
attributable  to  an  honest  belief  that  the  claim 
was  not  valid  and  could  not  be  enforced,  the 
fraudulent  intent  is  lacking  and  the  charge 
lOf  deceit  fails.  The  recent  case  of  Derry  v. 
PeeK  14  App.  Cas.  337,  decided  in  the  house 
of  lords,  contains  a  very  full  dis<:ussion  of 
the  principles  governing  the  action  for  de- 
ceit and  of  the  adjudajed  cases.  The  action 
was  brought  against  (li rectors  of  a  company 
for  damages  for  a  false  representation  con- 
tained in  a  prospectus  issued  by  them,  to  the 
effect  that  the  company  had  authority  to  use 
steam -motor  power  on  its  tramway,  whereby 
the  plaintiff  was  induced  to  buy  shares  of 
the  company.  The  judges  who  gave  the 
opinion  united  in  assertin>r  that  actual  fraud, 
that  is.  fraud  in  intention,  and  not  con- 
structive or  im])lied  fraud,  was  necessary  to 
be  shown  to  U))l)oId  the  action,  and  apply ine: 
this  general  principle  they  held  tiiat  if  the 
defendant  believed  the  representation  made 
by  him  to  be  true,  although  without  reason- 
able cause  for  such  belief,  the  action  would 
not  lie.  It  is  not  necessary  to  go  to  this 
extent  to  uphold  the  present  judgment,  for 
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the  referee,  as  has  been  stated,  found  that  the 
belief  of  Kennedy  that  the  claim  of  the  Credit 
Company,  Limited,  of  London,  was  unfound- 
ed, was  based  upon  reasonable' grounds. 

The  plaintiffs  requeste<i  the  referee  to 
find  that  the  representations  of  Kennedy  to 
the  plaintiffs  were  so  made  as  to  convey  the 
impression  that  he  had  actual  knowledge  of 
their  truth  and  the  referee  refused  to  find 
as  requested.  This,  it  is  urged  was  error  re- 
quiring a  reversal  of  the  judgment.  It  must 
be  assumed  that  the  referee  "found  that  the 
representations  contained  in  the  statement 
presented  by  Kennedy  were  not  made,  or  un- 
derstood by  the  plaintiffs  to  have  been  made, 
by  him  upon  his  personal  knowledge.  The 
evidence  and  the  circumstances  support  this 
conclusion.  Kennedy  testified  that  when  the 
plaintiffs  requested  a  statement  of  the  assets 
and  liabilities  of  the  company,  he  informed 
them  that  he  would  request  thie  secretary  to 
prepare  it,  and  after  the  statement  was  de- 
livered to  the  plaintiffs,  Luther  Kountze,  at 
Kennedy's  request,  went  to  Bridgeport  to  ex- 
amine the  property  and  while  there  the  items 
of  the  statement  were  gone  over  between  him 
and  Mr.  Parmly,  the  person  having  the  prin- 
cipal management  of  the  business,  and  the 
referee  found  that  the  inquiries  of  Mr. 
Kountze  were  truthfully  answered.  It  can- 
not be  assumed  from  the  mere  form  of  the 
statement  that  the  assets  and  liabilities  were 
given  upon  the  personal  knowledge  of  Ken- 
nedy. It  related  to  the  affairs  of  a  large  cor- 
poration, widely  extended  and  having  agen- 
cies in  a, great  number  of  the  large  cities  of 
the  country.  It  would  ordinarily  be  under- 
stood that  a  statement  furnished  by  the  presi- 
dent or  director  of  the  company  of  its  assets 
and  liabilities  would  be  furnished  upon  in- 
formation derived  from  the  books  and  other 
sources.  Certainly  the  mere  presentation  of 
such  a  statement,  without  more,  would  not 
amount  to  an  affirmation  that  the  statement 
was  true  to  his  knowledge.  There  was  con- 
fiicting  evidence  upon  the  trial  upon  the 
point  whether  outside  of  the  statement  such 
an  affirmation  was  made,  but  that  Issue  was 
decided  against  the  plaintiffs.  Their  claim, 
therefore,  that  Kennedy  represented  that  the 
statement  was  true  of  his  own  knowledge, 
rests  solely  on  the  facts  that  he  was  president 
of  the  corporation,  and  that  he  furnished  the 
statement  as  a  statement  of  the  entire  assets 
and  liabilities.  The  most  that  the  plaintiffs 
could  claim  was  that  it  became  a  question  of 
fact,  but  we  are  of  opinion  that  the  evidence 
was  wholly  insufficient  to  have  wilrranted  a 
finding  that  Kennedy  asserted  the  truth  of  the 
statement  as  of  his  own  knowledge. 

Upon  a  full  examination  of  all  the  ques- 
tions presented  by  the  plaintiffs  we  have 
reached  the  conclusion  that  there  was  no  ma- 
terial error  committed  on  the  trial  and  the 
judgment  should,  therejixre,  he  a  finned. 

All  concur,  except  Bartlett,  J.,  who  dis- 
sents on  the  ground  that  it  is  not  proper  for 
an  officer  of  a  corporation  making  a  w^iitteo 
statement  of  its  indebtedness  to  a  proposed 
l)urchaser  of  its  stock  to  omit  therefrom  the 
amount  involved  in  a  pending  action  against 
the  company  for  the  reason  that  he  is  of  opin- 
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ion  that  the  company  will  not  be  held  in  final 
judgment ;  that  it  is  the  manifest  duty  of 
-such  officer  to  inform  the  proposed  purchaser 


of  stock  of  the  existence  of  this  contingent 
liability,  and  the  failure  to  do  so  is  a  fraud. 
Peckham,  </.,  not  voting. 


PENNSYLVANIA  SUPREME  COURT. 


COMMONWEALTH  of  Pennsylvania,) 
Appt, 

V, 

James  B.  FORREST. 
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1.   Rldtng  a  bicycle  on  a  sidewalk  or 

footway  incurs  the  penalty  provided  by  Act 
May  7,  1889,  a^iost  driving  any  horse  or  any 
other  animal  upon  such  walk,  by  virtue  of  the 
Act  of  April  23, 1889,  declarinflr  that  bicycles  and 
persons  usinfr  them  are  entitled  to  the  same 
rights  and  subject  to  the  same  restrictions  as 
are  prescribed  in  case  of  persons  using  carriages 
drawn  by  horses. 
8.  One  who  did  not  contribute  to  the 
construction  or  maintenance  of  a  side- 
^rallc  which  he  has  a  right  to  use,  may  be  an 
informer  for  unlawfully  riding  a  bicycle  on'  the 
sidewalk,  the  penalty  for  which  is  for  the  use  of 
a  school  district. 

3.  The  ftfcct  that  a  sidewalk  was  on  land 
appropriated  by  a  turnpike  company,' 
and  had  been  constructed  and  kept  up  by  the 
turnpike  company  aided  by  contributions  from 
village  residents,  does  not  exempt  it  from  the 
provisions  of  the  Act  of  1889  prohibiting  the  use 
of  such  walks  by  persons  riding  bicycles. 

4.  The  consent  of  a  turnpike  company 
to  the  use  by  bicyclers,  of  a  sidewalk  estab- 
lished alongside  the  highway  and  on  land  appro- 
priated by  the  company,  cannot  make  such  use 
lawful  under  the  Act  of  1889  prohibiting  the  use 
of  bicycles  on  sidewalks. 

6.  TheunlawAil  use  of  a  sidewalk  by 
bicyclers  for  a  time  without  complaint  cannot 
avail  as  a  defense  to  the  prosecution  of  a  person 
for  such  offense. 

(July  18, 1895.) 

APPEAL  by  the  Commonwealth  from  a 
judgment  of  the  Quarter  Sessions  for  Un- 
ion County  reversing  a  judgment  of  a  justice 
of  the  peace  imposing  a  fine  upon  defendant 
for  unlawfully  riding  a  bicycle  upon  the  side- 
walk.    Reversed, 

Prior  to  the  hearing  of  the  cause  the  app)el- 
lee  moved  to  quash  the  appeal  because: 

First:  The  commonwealth  had  no  right  of 
appeal. 

(a)  Because  no  writ  of  error  (now  appeal) 
lies  upon  a  summary  conviction. 

(b)  Because  this  is  a  case  of  summary  con- 
viction before  a  magistrate  under  a  special 
statute,  which  provides  for  no  appeal  from  the 
quarter  sessions  of  the  supreme  court. 


NoTK.— For  regulation  of  bicycle  ridinir  In  gen- 
eral, see  Twilley  v.  Perkins  <Md.)  19  L.  R.  A.  832, 
and  note  therewith.  For  a  later  case,  pee  Geitrer  v. 
Perkiomen  &  R.  Turnp.  Road  (Pa.)  28  L.  R,  A.  458, 
as  to  the  right  to  tolls  for  bicycles,  and  Thompson 
v.  Dodge  (Minn.)  28  L.  R.  A.  608,  as  to  the  fright  of  | 
a  horse  by  a  bicycle  on  a  highway.  i 
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(c)  Because  the  constitution  and  statute 
giving  the  right  of  appeal  in  cases  of  sum- 
mary conviction,  limit  the  appeal  to  the  quar- 
ter sessions. 

(d)  Because  the  commonwealth  has  no  right 
to  a  bill  of  exceptions  in  this  case. 

Second:  Even  if  this  case  were  within  the 
act  allowing  exceptions  to  the  commonwealth 
in  cases  of  nuisance  or  forcible  entry  and  de- 
tainer or  forcible  detainer,  that  act  provides 
that  the  appeal  must  be  specially  allowed  by 
this  court  or  a  judge  thereof,  and  the  record 
shows  no  such  allowance. 

Third.  And  if  an  appeal  wouldjie,  it  must 
be  taken  in  this  court;  whereas  the  record 
shows  the  appeal  in  this  case  was  entered 
only  in  the  quarter  sessions. 

Fourth.  The  record  shows  further  that  the 
appeal  was  entered  in  the]  quarter  sessions  on 
the  8th  of  December,  1894,  to  wit,  after  the  wnt 
of  certiorari  issued  out  of  this  court  (dated 
4th  of  December,  1894),  had  been  lodged  in 
the  quarter  sessions,  to  wit,  on  December  7, 
1894. 

Fifth:  The  appeal  assigns  error,  not  the 
final  order  and  judgment  of  the  quarter  ses- 
sions, but  an  interlocutory  order. 

There  was  also  a  motion  to  quash  the  writ  of 
certiorari  because: 

First:  The  writ  was  not  specially  allowed  as 
required  by  statute  and  rule  of  court. 

Second.  Defendant  having  been  acquitted 
and  discharged  cannot  be  again  put  in  jeop- 
ardy for  the  same  offense. 

The  facts  upon  which  the  decision  of  the 
case  depended  sufficiently  appear  in  the  opin- 
ion. 

Messrs.  D.  H.Getz,  Dist  Atty.,  J.  M.  LinD, 
and  P.  B.  Linn,  for  appellant: 

Penal  statutes  are  construed  as  other  stat- 
utes, with  the  further  rule  that  they  are  con- 
strued strictly  when  their  penal  provisions  are 
invoked  against  one  charged  with  the  viola- 
tion. 

18  Am.  &  Eng.  Encyclop.  Law,  p.  270. 

Strict  construction  is  not  the  same  as  con- 
struing everything  to  defeat  the  action. 

Bartolett  v.  Achey,  38  Pa.  273. 

Where  there  are  different  statutes  in  port 
materia,  though  made  at  different  times,  or 
even  expired,  and  not  referring  to  each  other, 
they  shall  be  taken  and  construed  together  as 
one  system,  and  as  explanatory  of  each  other. 

Rex  V.  Roxdale,  1  Burr.  447;  Philadelphia  v. 
Davis,  6  Watts  «Sc  8.  278;  Tmll^y  v.  Perkins, 
19  L.  R.  A.  682,  77  Md.  252. 

A  bicycle  is  a  carriage  or  vehicle  within  the 
meaning  of  a  statute  requiring  every  person 
traveling  with  any  carriage  or  other  vehicle, 
on  any  highway  or  bridge,  to  turn  to  the  right 
on  meeting  another  person  so  traveling. 

State  V.  Collins,  3  L.  K.  A.  394,  16  R.  I.  371. 
See  also  Collier  v.  Worth,  L.  R.  1  Exch.  Div. 
464;  Taylor  v.  Goodioin,  L.  R.  4  Q.  B.  Div. 
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228;  Parkyn$  v.  Priest,  L.  R.  7  Q.  B.  Div.  313; 

28  Am.  &  Ed]?.  Encyclop.  Law,  p.  382. 
Whenever  a  city  ordinaoce  can  be  so  con- 
strued and  applied  as  to^ve  force  and  validity, 
tbia  will  be  done  by  the  courts  although  the 
construction  so  put  upon  it  may  not  be  the 
most  obvious  and  natural  one,  or  the  literal 
one. 

Smft  V.  Topeka,  8  L.  R.  A.  772,  43  Kan. 
671;  TiiusviUe'g  App.  108  Pa.  600. 

The  Act  of  April  23,  1889,  is  part  of  the  road 
system  of  Pennsylvania. 

Under  this  act  the  bicycle  is  subject  to 
the  same  restrictions,  and  is  liable  for  any  vio- 
lation of  the  road  law,  as  is  prescribed  in  cases 
of  persons  using  carriages  drawn  by  horses. 

It  is  clearly  within  the  police  power  of  the 
state;  and  in  all  respects  reasonable  and  valid. 

TwilUy  V.  Perkins,  19  L.  R.  A.  632,  77  Md. 
252;  State  v.  Topp,  97  N.  C.  477;  Re  WHght, 

29  Hun.  858,  65  How.  Pr.  119. 

Where  one  of  two  constructions  would  lead 
to  absurdity  the  other  is  to  be  adopted. 

Philadelphia  v.  Ridge  Ave,  Pass,  R,  Co.  102 
Pa.  190. 

Bicycles  are  vehicles,  and  may  be  lawfully 
used  upon  streets.  Their  proper  place  is  the 
roadway  rather  than  sidewalks,  and  their  use 
may  be  regulated  by  the  le.snslature. 

24  Am.  &  Eng.  Encyclop.  Law.  p.  119; 
State  V.  Collins,  3  L.  K.  A.  394,  16  tt.  I.  871; 
State  V.  Yopp,  supra;  Com.  v.  Forrest,  3  Pa. 
Dist.  Rep  797,  mte;  28  Irish,  L.  J.  287;  47 
Alb.  L.  J.  404;  Elliott,  Roads  &  Streets,  p. 
635:  Holland  v.  Bartch,  120  Ind.  46;  88  Cent. 
L.  J.  262. 

Messrs.  William  R.  Follmer  and  An- 
drew A.  Leiser,  for  appellee: 

The  Act  of  1889  by  its  title  shows  that  the 
prohibition  of  the  third  section  extends  only 
to  sidewalks  erected  in  accordance  with  said 
act,  and  such  prohibition  cannot  be  extended 
to  any  other  sidewalk. 

The  sidewalk  being  wholly  within  the  limits 
of  the  turnpike  road,  this  act  could  not  apply 
in  any  event,  nor  authorize  the  construction  of 
such  a  sidewalk. 

Riding  a  bicycle  is  not  riding  a  horse,  etc., 
within  the  meaning  of  this  statute. 

Ridinf?  a  bicycle  upon  a  sidewalk  is  not 
''willfully  and  maliciously  riding  or  driving 
any  horse  or  any  other  animal  upon  or  into" 
such  sidewalk  and  within  the  prohibition  of 
said  Act  of  May  7th.  1889. 

Penal  statutes  are  to  be  construed  strictly. 

28  Am.  &  Eng.  Encyclop.  Law,  p.  375; 
Com.  V.  WelU.  110  Pa.  468:  Stewart  v.  Com. 
10  Watts.  806;  Daggett  v.  State,  4  Conn.  60. 
10  Am.  Dec.  100;  tnited  States  v.  Willbei^ger, 
18  U.  S.  6  Wheat.  76,  6  L.  ed.  87. 

A  court  cannot  create  a  penalty  by  construc- 
tion, but  must  avoid  it  by  construction,  unless 
it  is  brought  within  the  necessary  meaning  of 
the  act  creating  it. 

Burgh  v.  State,  108  Ind.  182;  Western  D. 
TeUg.  Co.  v.  Wilson,  108  Ind.  308. 

Dean,  «/.,  delivered  the  opinion  of  the 
court : 

A  turnpike  road,  chartered  as  early  as  1812, 
extends  from  the  borough  of  Lewlsburg  to  the 
boroueh  of  Mifflinburg,  with  an  authorized 
width' of  roadway  of  60  feet.  Outside  the 
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borough  of  Lewisburg,  and  in  the  township 
of  East  Buffalo,  is  the  village  of  Linnville, 
which  is  built  up  on  both  sides  of  and  along 
the  turnpike  for  the  distance  of  about  a  mile. 
Although  most  of  the  houses  are  along  the 
turnpike,  the  village  is  regularly  laid  out, 
and  to  some  extent  built  upon  streets  and 
squares.  For  a  mile  on  the  north  side  of  the 
turnpike  a  smooth  foot  walk,  about  four  feet 
wide,  is  constructed  for  the  use  of  the  resi- 
dents of  the  village.  This  walk  is  within 
the  limits  of  the  60  feet  which  the  turnpike 
company  had  appropriated  for  its  highway, 
but  the  walk  had  been  put  there  by  permis> 
sion  of  the  company.  It  had  been  constructed 
and  kept  up  by  contributions  from  the  resi- 
dents of  the  village  and  by  the  turnpike  com- 
pany, and  had  tfeen  in  existence  about  tea 
years  on  July  9,  1894.  On  that  day,  Forrest, 
the  defendant,  rode  a  bicycle  on  this  walk, 
and  on  information  made  before  a  justice  by 
George  Kling,  an  owner  of  property  fronting 
on  it,  was  arrested  for  violation  of  the  Side- 
walk Act  of  May  7,  1889.  After  hearing, 
judgment  was  given  against  him,  and  a  fine 
of  six  dollars  for  the  use  of  the  school  dis- 
trict, as  directed  by  the  act,  imposed.  From 
this  judgment,  the  defendant  appealed  to  the 
court  of  quarter  sessions,  which,  after  a  re- 
hearing, reversed  and  set  aside  the  judgment ; 
and  from  that  the  commonwealth  appeals. 

The  controlling  reason  assigned  for  setting 
aside  the  judgment  of  the  magistrate  by  the 
learned  judge  of  the  court  below  is  that,  a 
bicycle  not  being  a  horse  or  "other  animal," 
as  specified  in  the  Act  of  May  7.  1889,  no  pen- 
alty can  be  imposed  for  propelling  it  upon  a 
sidewalk.  The  third  section  of  the  act  is  as 
follows:  "If  any  person  or  persons  shall  will- 
fully and  maliciously  ride  or  drive  any  horse 
or  any  other  animal  upon  or  into  any  board- 
walk or  sidewalk  or  footway  laid,  erected, 
or  being  on  and  along  the  side  of  any  road 
or  hterhway  in  any  township  of  this  common- 
w^ealtli,  or  shall  otherwise  willfully  break, 
injure  or  destroy  the  same,  the  person  or  per- 
sons so  offending  shall  upon  conviction  thereof 
before  any  magistrate,"  etc.,  **be  sentenced,'' 
etc.  Standing  by  itself,  we  think  this  act, 
being  penal  in  its  provisions,  would  not  have 
embraced  the  bicycle  rider ;  but  read  in  con- 
nection with  the  Act  of  April  28,  1889,  an  op- 
posite conclusion  is  clearly  warranted.  The 
last-named  act  is  as  follows :  "  Bicycles,  tri- 
cycles, and  all  vehicles  propelled  by  hand  or 
foot,  and  all  persons  by  whom  bicycles,  tri- 
cycles, and  such  other  vehicles  are  used,  rid- 
den, or  propelled  upon  the  public  highways 
of  this  state,  shall  be  entitled  to  the  same 
rights  and  subject  to  the  same  restrictions 
in  the  use  thereof,  as  are  prescribed  by  law 
in  the  cases  of  persons  using  carriages  drawn 
by  horses."  The  first-nam^  act  imposed  a 
penalty  upon  the  driver  of  a  horse  who  should 
willfully  drive  him  upon  any  sidewalk  in  any 
township  within  the  commonwealth.  The 
last-named  act  subjected  the  bicycle  rider 
to  the  same  restriction  as  the  driver  of  the 
horse.  The  driver  of  the  carriage  and  the  bi- 
cycle have  the  same  rights,  and  are  subject  to 
the  same  restrictions  and  penalties.  The 'one 
by  whip  and  lines  drives  his  horse,  with  ve- 
hicle, upon  the  sidewalk.    The  other  drivea 
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his  vehicle  upon  it  with  his  feet  and  le^s. 
It  will  scarcely  he  disputed  that  a  bicycler 
is  within  the  spirit  of  the  act.  It  is  wholly 
improbable  the  legislature  intended  to  exempt 
him.  The  sidewalk  is  for  foot  travelers,  men, 
women,  and  children.  A  very  few  years  of 
observation  and  experience  in  the  new  mode 
of  traveling  by  bicycle  has  resulted  in  the 
conclusion  that  this  vehicle  is  fully  as  dan- 
gerous to  those  walking  on  the  same  road  as 
the  carriage  drawn  by  a  horse.  A  carriage, 
with  rideF,  weighing  together  two  to  three 
hundred  pounds,  propelled  with  the  speed 
of  a  trolley  car  on  a  sidewalk,  is  full  of 
peril  to  the  life  and  limb  of  the  foot  traveler. 
No  bicycler,  with  due  regard  to  the  safety 
and  rights  of  his  fellows,  should  demand  the 
use,  in  I  common  with  foot  travelers,  of  a 
walk,  with  such  a  vehicle.;  and  tbe  inten- 
tion of  the  ]ej2:islature  to  debar  him  from  such 
use  is  manifest,  not  only  from  the  terms  of 
the  two  acts,  when  read  together,  but  also 
from  ^e  reason  and  spirit  that  prompted 
their  passage. 

To  the  argument  here  that  the  Act  of  the 
7th  of  May  only  specifies  the  driving  of  a 
horse  not  hitched  to  a  wagon  or  carriage,  and 
that,  although  a  bicycle  ma^  be  a  carriage 
or  vehicle,  yet  by  no  liberality  of  construc- 
tion can  it  be  called  a  horse,  we  c^an  only 
answer  that  such  a  construction  of  the  act  is 
absurd.  The  legislature  declared  that  "if 
any  person  or  persons  shall  willfully  or  ma- 
liciously ride  or  drive  any  horse  or  other 
animal.^  By  this,  they  meant  the  two  and 
only  known  methods  of  using  the  horse, — 
riding  astride  of  him,  or  driving  him  in  a 
vehicle.  To  suppose  they  intended  to  pro- 
hibit that  which  no  one  had  done  or  would 
do— drive  a  horse  by  following  at  his  heels 
on  foot — would  be  altogether  an  unreasonable 
interpretation.  Where  one  of  two  construc- 
tions would  lead  to  absurdity,  the  absurd 
construction  ought  not  to  be  adopted.  Phil- 
adelphia V.  Ridge  Ave.  Poas.  R  Co.  102  Pa. 
190. 

We  do  not  think  it  material  that  the  in- 
former in  this  case  had  not  contributed  to  the 
original  construction  of  the  sidewalk.  Nor, 
although  be  aided  in  keeping  it  in  repair, 


do  we  think  that  fact  material.  It  was  a  side- 
walk by  design,  construction,  and  use,  along- 
side a  highway  in  a  township,  and  he,  with 
his  family,  had  the  right  to  its  use,  to  the 
exclusion  of  a  dangerous  vehicle :  and  this 
even  though  he  had  in  no  way  aided  in  con- 
structing or  keeping  it  in  repair. 

Nor  does  the  fact  that  the  walk  was  on 
land  appropriated  by  the  turnpike  company 
deprive  it  of  its  character  as  a  sidewalk. 
The  company  was  asserting  no  right.  If  it 
had  been  constructed  and  used  as  a  sidewalk 
by  its  consent,  it  had  none  to  assert.  That 
it  was  so  constructed  and  used  clearly  appears 
by  the  testimony  of  the  company's  manager. 
And  the  consent  of  the  company  to  its  use 
by  bicyclers  would  not  avail  defendant.  A 
law  of  the  commonwealth  cannot  be  repealed 
by  the  manager  of  a  turnpike  company.  If 
this  was  an  established  sidewalk  alongside  a 
highway  in  a  township,  as  it  clearly  was, 
then  it  is  subject  to  the  laws  of  the  common- 
wealth regulating  and  restricting  its  use.  It 
is  not  in  the  power  of  any  individual  or  cor- 
poration to  license  a  violation  of  law. 

The  further  argument  of  appellee  that  he 
and  all  other  bicyclers  have  used  the  side- 
walk heretofore  without  complaint  avails 
nothing  as  a  defense,  for  it  only  demon- 
strates the  extent  of  the  grievance,  which  at 
last  became  unbearable.  Such  use  in  any  con  • 
siderable  numbers  by  such  vehicles  of  a  four- 
foot  sidewalk  would  soon  result  in  foot  pas- 
sengers, men,  women,  and  children,  taking 
to  uie  turnpike  for  safety.  This  would  not 
continue  long,  until  the  law  would  be  in- 
voked to  decide  whether  the  sidewalk  was 
for  foot  travelers  or  for  vehicles ;  whether 
the  bicycler  was  in  the  exercise  of  a  lawful 
right,  or  was  a  usurper  of  the  rights  of  oth- 
ers. We  have  tried  to  answer  this  question 
in  this  opinion. 

Therefore  tlis  judgment  of  tJie  court  below  is 
reteTHd,  and  it  is  directed  that  judgment  for 
the  amount  of  the  fine  imposed  by  "the  mag- 
istrate— six  dollars — be  entered  in  favor  of 
the  commonwealth,  and  against  defendant, 
with  costs;  appellee  to  pay  the  costs  of  pro- 
ceedings on  this  appeal. 
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NEW  YORK.   NEW  HAVEN  &   HART- 
FORD  R.  CO. 

BRIDGEPORT  TRACTION  CO.,  Appt, 
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1.  An  i^jtmctlon  against  oonstraoting^ 
a  trolley  road  across  a  steam  rail- 
road track  at  grade  tbe  effect  of  which  will 
be  daogerous  to  passeogere  cannot  be  defeated 


on  the  frround  that  It  will  be  simply  an  injunc- 
tion afrainst  treepussers  or  involves  simply  a 
claim  for  damaires. 
2.  A  special  act  permitting:  a  g^rade 
crossing  by  an  electric  railway  over  the 
tracli  of  a  steam  railroad  which  is  made  subject 
to  general  laws  **  except  as  otherwise  herein  ex- 
pressly provided  "  is  not  affected  by  a  general 
law  previously  passed  but  which  does  not  take 
effect  until  subsequently,  which  prohibits  such 
grade  crossings  **  except  upon  approval  by  tbe 
railroad  commissioners.'^ 


Nora.— As  to  compensation  to  a  railroad  com- 
pany for  intersection  of  its  track  by  a  street  rail- 
way pn  a  highway  crossing,  see  also  Chicago  &  C. 
Terminal  R.  Ck).  v.  Whiting.  H.  &  E.  C.  Street  R. 
Co.  (Ind.)  25  L.  R.  A,  887,  and  Chicago,  R  &  Q.  R. 

89  L.R.  A. 


Co.  V.  West  Chicago  Street  R.  Co,  (lU.)  post,  — ,  and 
note  thereto. 

That  a  horse  railroad  is  not  a  railroad  within  the 
meaning  of  a  statute  as  to  intersections,  see  Byrne 
V.  Kansas  City,  Ft.  S.  &  M.  R.  Co.  iC.  C.  A  pp.  6th 
C.)24L.B.A.e98. 
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3.  No  presumption  that  srrade  cross- 
ing express^  authorised  by  a  spe- 
cial statute  were  intended  to  be  sub- 
ject to  the  ireneral  law  requiring  approjral 
of  the  railroad  oommissioners  can  arise  from  the 
mere  fact  that  they  are  numerous  while  the  gen- 
eral pobcy  of  the  law  has  been  to  restrict  such 
crosslnjfs  If  the  act  does  not  increase  the  total 
number  and  indicates  that  they  will  be  tem- 
porary because  of  the  possible  elevation  of  the 
track. 

4.  Compensation  to  a  railroad  com- 
pany for  the  inconvenience  to  it  is  not  a  neces- 
sary condition  to  the  crossing  of  its  tracks  at 
grade  by  an  electric  street  railway  under  legisla- 
tive authority. 

(Hamtrsley,  J.,  and  Andrewtt,  Ch.  J.,  dissent  from 
propositions  i  and  3.) 

(Januarv  8. 1895.) 

APPEAL  bv  defendant  from  a  judgment  of 
the  Superior  Court  for  Fairfield  County 
in  favor  of  plaintiff  in  an  action  brought  to 
enjoin  defendants  from  constructing  electric 
railway  tracks  across  plaintiff's  railroad  at 
grade.  Reversed. 
The  facts  are  stated  in  the  opinions. 
Messrs,  Seymour  Sd  ELnapp  and  Pai^e 
Sd  Carroll,  for  appellant: 

Injunctions  to  restrain  repeated  trespasses 
are  not  favored  exercises  of  the  power  of  a 
court  of  equity,  where  the  defendant  is  pecu- 
niarily responsible.  Even  to  avoid  multiplicity 
of  actions,  courts  will  not  favor  such  pro- 
ceedings. 

High,  Inj.  S§  34,  722;  Bispham,  Eq.  ^  436; 
Wiiitlesey  v.  Hartfoi-U,  P.  d  F.  R.Go.  23 Conn. 
421;  Smith  v.  King,  61  Conn.  511;  Hale  v. 
Point  Pleasant  &  0.  H.  R.  Co.  23  VV.  Va.  454; 
Randall  v.  Jacksonville  Street  R.  Co.  ly  Fla. 
409;  Mead  v.  Stirling,  62  Conn.  596. 

Diminution  in  value  of  property  without  ir- 
reparable mischief  furnishes  no  ground  for 
equitable  relief. 

Halsey  v.  Rapid  Transit  Street  R.  €o.  47  N. 
J.  Eq.  880. 

The  provision  of  defendant's  charter,  **  ex- 
cept as  otherwise  herein  expressly  provided, 
this  charter  shall  be  subject  in  all  its  parts  to 
the  general  laws  relating  to  street  railways 
and  street  railway  companies,"  clearly  re- 
moves the  charter  of  the  defendant  company 
from  the  operation  of  the  general  law  wher- 
ever any  provision  exists  differing  from  or  in- 
consistent with  it. 

Coe  V.  Meriden,  45  Conn.  156. 
Particular  statutes  are  not  repealed  by  sub- 
sequent general  statutes,  unless  so  expressed 
in  definite  terms. 

Sutherland,  Stat.  Const r.  §  157;  Mobile  dt 
0.  R.  Co.  V.  State,  29  Ala.  573;  ^tzgerald  v. 
Champneys,  2  Johns.  &  H.  54;  Walsall  Overseers 
of  Poor  V.  London  &  N.  W.  R.  Co.  4  App.  Cas. 
467;  State  v.  StoU,  84  U.  8.  17  Wall.  425, 
21  L.  ed.  650;  Van  Denburgh  v.  Greenbush, 
66  N.  Y.  1;  Com.  v.*  Richmond  dt  P.  R 
Co.  81  Va.  355;  Endlich,  Interpretation  of 
Statutes,  §  229;  Mobile  d-  0.  R.  Co.  v. 
State,  supra;  Pearce  v.  Bank  of  Mobile,  83  Ala. 
702;  F\irman  v.  NicJiol,  75  U.  8.  8  Wall.  44, 
19  L.  ed.  870;  Broicn  v.  LotceU,  8  Met.  172; 
NicUls  V.  Bertram,  8  Pick.  842;  Cascades  R. 
r29  L.  R.  A. 


Co.  V.  Sohns,  1  Wash.  Terr.  558;  Gunnarssohn 
V.  Sterling,  92  111.  569;  Third  Nat.  Bank  of 
St.  Louis  V.  Harrison,  8  Fed.  Rep.  721;  Tyler 
V.  Elizabethtown  <i-  P.  R.  Co.  9  Bush.  510;  £j! 
parte  Crow  Dog,  109  U.  S.  556.  27  L.  ed.  1080; 
1  Dill.  Mun.  Corp.  §  87;  Hyde  Park  v.  Oak- 
woods  Cemetery  Asw.  119  111.  141;  Chew  He- 
ong  V.  United  States,  112  U.  S.  586,  28  L.  ed. 
770;  Beach  v.  Meriden,  46  Conn.  502. 

Where  two  acts  are  passed  at  the  same  ses- 
sion of  the  legislature  on  the  same  subject,  it 
shows  the  intent  that  one  is  not  repealed  by 
the  other,  but  they  are  to  be  construed  to- 
gether. 

Curtwright  v.  Crow,  44  Mo.  App.  568;  StaU 
V.  Clark,  54  Mo.  216j  Com.  v.  Huntley,  15  L. 
R.  A.  839,  156  Mass.  236;  Powers  v.  Shepard, 
48  N.  Y.  540;  Cheezem  v.  State,  2  Ind.  149; 
Gorley  v.  Seicell,  77  Ind.  319. 

It  is  the  duty  of  the  court  to  avoid  a  con- 
struction,  if  possible,  which  leads  to  manifest 
injustice. 

People  V.  Jaehne,  103  N.  Y.  182. 

The  legislature  had  full,  complete,  and  am- 
ple authority  and  power  to  grant  the  defend- 
ant the  privilege  to  use  Fairfield  avenue,  as  it 
is  proposed  to,"and  that  without  compensation 
to  the^plaintiff,  and  if  in  doing  so  it  should  be 
found  that  it  did  injure  the  plaintiff  or  its 
rights,  that  loss  is  damnum  absque  injuria. 

Elliott  V.  Fair  Haven  dk  W.  R.  Co.  32  Conn. 
579;  2  Beach,  Railways,  §  808;  Elfelt  v.  Still- 
icater  Street  R.  Co.  53  Minn.  68;  Raferty  v. 
Central  Traction  Co.  147  Pa.  579;  Lockhart  v. 
Craig  Street  R.  Co.  139  Pa.  419;  Finch  v.  Rir- 
erside  &  A.  R.  Co.  87  Cal.  597;  Hudson  River 
Teleph.  Co.  v.  Wateti>liet.  Tump,  db  R.  Co.  17 
L.  R.  A.  674,  185  N.  Y.  393;  Booth,  Street 
Railways,  §  83;  Williams  v.  City  Electric 
Street  R.  Co.  41  Fed.  Rep.  556;  1  Beach,  Pub. 
Corp.  i$  664;  Koch  v.  North  Ave.  R.  Go.  of 
Baltimore  City,  15  L.  R.  A.  377,  75  Md.  222; 
DuBois  Traction  Pass.  R.  Co.  v.  Buffalo,  R.  db 
P.  R.  Co.  149  Pa.  1. 

Even  if  the  charter  of  the  plaintiff  company 
was  a  close  charter,  the  legislative  power 
granting  the  traction  company  the  right  to 
cross  its  road  at  grade  would  be  legal  as  the 
exercise  of  a  police  power. 

8  Am.  &  Eng.  Encyclop.  Law,  pp.  621,622; 
Stone  V.  Mississippi,  101  U.  S.  814,  25  L.  ed. 
1079;  Boyd  v.  Alabama,  94  U.  S.  645,  24  L. 
^d.  302;  Bost4}n  Beer  Co.  v.  Massadiu setts,  97 
U.  S.  25,  24L.  ed  989;  Stone  v.  Farmers  Loan 
<fi  T.  Co.  116  U.  S.  307,  29  L.  ed.  636;  Barlow 
V.  Gregory,  Zl  Conn.  261;  Baker  v.  Boston,  12 
Pick.  184.  22  Am.  Dec.  421. 

Railroads  and  highways  are  of  such  public 
chai'acter,  especially  where  they  cross^  each 
other,  as  to  be  subject  to  public  supervision. 

Woodruff  V.  Catlin,  54  Conn.  295;  West- 
brook*  s  App.  57  Conn.  104;  Woodruff  v.  New 
York  cfc  N.  E.  R.  Co.  59  Conn.  65;  Doolitttey. 
Branford*s  Selectmen,  59  Conn.  402:  New  York 
d  N.  E.  R.  Co.  V.  Waterbury,  60  Conn.  9. 

The  defendant  has  abandoned  an  old  cross- 
ing, one  that  it  has  used  uninterruptedly  for 
years  and  the  right  to  use  which  was  unques- 
tioned, in  reliance  upon  a  legislative  promise 
that  in  return  for  such  abandonment,  it  should 
have  another  crossing  in  another  place. 

Is  there  not  here,  not  only  a  contract  in  that 
it  has  been  executed  on  the  part  of  this  defend- 
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ant,  and  because  executed,  incapable  of  being 
impaired,  but  also  a  contract  in  tbe  strictest 
sense  of  the  word  based  on  a  consideration? 

Fletcher  y.  Peek,  10  U.  S.  6  Cranch,  87,  3  L. 
ed.  162;  Cooley,  Const.  Lim.  8d  ed.  pp.  273, 
274,  and  cases  cited  io  notes;  Piqua  Branch  of 
State  Bank  of  Ohio  v.  Knoop,  57  U.  8.  16  How. 
369, 14  L.  ed.  977:  Wabash  dt  E,  Canal  Co.  v. 
Beers,  67  U.  S.  2  Black,  448,  17  L.  ed.  827; 
Planters  Bank  of  Mississippi  v.  Stiarp,  47  U. 
8.  6  How.  801, 12  L.  ed.  447;  Chenango  Bridge 
Co.  v.BinQhamton  Bridge  Co.  70  U.  8.  8  Wall. 
51,  18  L.  ed.  137;  New  Jersey  v.  Wilson,  11  U. 
S.  7  Cranch,  164,  3  L.  ed.  308;  Landon  v. 
LiteJifidd.  11  Conn.  251. 

Mr.  Thomas  N.  MoCarter  also  for  ap- 
pellant. 

Messrs.  Stoddard,  Bishop  As  Shelton, 
for  appellee: 

All  crossings  of  highways  by  railroads  at 
grade  are  practically  dangerous,  and  it  is  the 
policy  of  the  state  to  abolish  them  as  fast  as  is 
practicable. 

Dyson  v.  New  York  cfe  N.  E,  R.  Co.  57  Conn. 
21;  New  York  dk  N.  E.  R.  Go's  App.  from 
Railroad  Comrs.  58  Conn.  540;  New  York  & 
N.  E.  R.  Co.  V.  Waterbury,  60  Conn.  9,  af- 
firmed  Neio  Y<yrk  <fe  N.  E,  R  Co's  App.  from 
Railroad  Comrs,  62  Conn.  534. 

The  Public  Act  of  1893  requires  the  defend- 
ant to  apply  to  and  obtain  the  approval  by  the 
railroad  commissioners  to  enable  it  to  cross 
Fairfield  avenue  crossing  at  grade. 

The  legislature  cannot  l^rgain  away  the 
police  power  of  the  state. 

8  Am.  &  Eng.  Encyclop.  Law,  p.  621. 

The  enactment  of  a  general  law  by  the  leg- 
islature, after  having  conferred  such  power  on 
the  corporation,  regulating  tbe  same  matter 
which  had  been  before  permitted  to  be  regu- 
lated by  such  by  law,  would,  in  the  absence 
-of  the  clearest  evidence  to  the  contrary,  show 
most  satisfactorily  that  the  legislature  intended 
to  take  the  regulation  of  the  matter  out  of  the 
hands  of  the  corporation. 

Southport  V.  Ogden,  23  Conn.  128. 

A  later  statute,  covering  the  same  subject- 
matter,  and  embracing  new  provisions,  op- 
erates to  repeal  the  prior  act,  although  the 
two  acts  are  not  in  express  terms  repugnant. 

PeopU  V.  Jachne,  108  N.  Y.  195. 

The  particular  danger  of  crossings  of  this 
character  is  referred  to  by  the  court  in  Penn- 
syltania  R.  Co.  v.  Braddock  Electric  R.  Co. 
152  Pa.  116. 

The  legislature,  in  passing  the  General  Act 
of  1893,  intended  to  so  restrict  the  exercise  of 
the  power  granted  by  the  defendant's  charter 
as  to  require  application  to  and  approval  by 
ihe  railroad  commissioners. 

A  statute  passed  at  a  future  day  must  be  un- 
derstood as  speaking  from  the  time  it  goes 
into  operation  and  not  from  the  time  of  pas- 

23  Am.  &  Eng.  Encyclop.  Law,  pp.  217, 
218. 

The  defendant  cannot  construct  the  crossing 
in  question,  without  at  least  first  making  com- 
pensation for  the  direct  damage  done  to  the 
property  of  the  plaintiff. 

The  property  of  the  plaintiff,  impaired  or 
destroyed  by  the  defendant,  consists  not  only 


of  its  tancible  and  corporeal  property,  but 
also  of  its  franchise. 

Bridgeport  v.  New  York  dt  N  H.  R.  Co.  36 
Conn.  266,  4  Am.  Rep.  63:  People  v.  O'Brien, 
2  L.  R.  A.  255,  111  N.  Y.  40;  Enfield  ToU 
Bridge  Co.  v.  Connecticut  River  Co.  7  Conn. 
47. 

The  acts  of  the  defendant  constitute  **a 
taking"  within  the  modern  definition  of  that 
term. 

Lewis,  Em.  Dom.  §  56;  Tiedeman,  Police 
Powers,  397;  Cooley,  Const.  Lim.  6th  ed.  670; 
Vanderlin  v.  Grand  Rapids,  3  L.  R.  A:  247,78 
Mich.  522;  Rignjn/  v.  Chicago,  102  111.  64; 
Booker  v.  New  Haven  db  Northampton  Co.  14 
Conn.  146,  36  Am.  Dec.  477. 

How  can  it  be  claimed  that  an  invasion  of 
the  property  and  rights  of  the  plaintiff  which 
must  necessarily  produce  so  serious  a  result  is 
not  a  ^^substantial  impairment'*  of  the  object 
for  which  plaintiff  was  incorporated,  and 
therefore  not  within  the  power  of  condemna- 
tion. 

Commissioners  on  Island  Fisheries  v.  Holyoke 
Water  Power  Co.  104  Mass.  446,  6  Am.  Rep. 
247;  Holyoke  Water-Power  Co.  v.  Lyman,  82 
U.  8.  15  Wall.  500,  21  L.  ed.  188;  Citizens 
Water  Co.  of  Bridgeport  v.  Bridgeport  Hydrau- 
lic Co.  55  Conn.  1;  New  York,  H.  dt  N  R.  Co. 
V.  Boston,  H.  dt  E.  R.  Co.  86  Conn.  201; 
Boston  db  A.  R.  Co,  v.  Cambridge,  159  Mass. 
284;  Imlay  v.  Union  Branch  R.  Co.  26  Conn. 
249,  68  Am.  Dec.  392;  Bridgeport  v.  New  York 
dk  N.  H,  R.  Co.  36  Conn.  264,  4  Am.  Rep.  63; 
Memphis  dk  C.  R.  Co.  v.  Birmingham,  8.  db  T. 
R.  R.  Co.  18  L.  R.  A.  166,  96  Ala.  571;  Kan- 
sas City  Suburban  Belt  R.  Co.  v.  Kansas  City, 
St.  L.  <fe  a  R.  Co.  118  Mo.  599. 

Baldwin,  </.,  delivered  the  opinion  of  the 
court : 

The  plaintiff's  complaint  is  in  the  nature 
of  a  pure  injunction  bill.  It  avers  that  it 
sends  about  200  hundred  regular  trains  of 
cars  daily,  some  of  which  carry  the  mails 
of  the  United  States,  and  the  rest  passengers 
and  freight,  across  Fairfiehl  avenue,  in  the 
city  of  Bridgeport,  at  grade ;  that  the  defend- 
ant threatens  to  obstruct  the  plaintiff's  right 
of  way  by  forcibly  laying  tracks  for  an  elec- 
tric railway  over  said  crossing  and  upon  the 
plaintiff's  tracks;  and  that,  if  such  new 
tracks  are  so  laid  and  used,  it  will  seriously 
impair  the  plaintiff's  power  to  fulfill  its 
chartered  purposes,  disarrange  its  train  serv- 
ice, put  it  to  great  additional  expense  in  the 
operation  of  its  road,  and  greatly  endanger 
the  lives  of  the  passengers  and  employes  on 
all  trains  crossing  such  avenue.  The  defend- 
ant's answer  admits  the  character,  and  extent 
of  the  plaintiff's  business,  as  alleged,  but 
sets  up  a  grant  by  the  last  general  assembly 
of  express  authority  to  construct  the  crossing 
in  question,  at  grade.  It  appears  by  an 
agr^  statement  of  facts  (made  subject  to 
the  opinion  of  the  court  as  to  their  relevancy) 
that  Fairfield  avenue  was  a  public  highway 
long  before  the  plaintiff's  railroad  was  con- 
structed, and  that  the  proposed  crossing  by 
the  defendant's  railway  **  impairs  the  property 
of  the  plaintiff,  interferes  with  the  accus- 
tomed and  necessary  operation  of    its  road, 
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and  endangers  the  lives  of  its  passengers  and 
employes.  But  the  defendant  does  not  intend 
to  injure  the  property  of  the  plaintiff,  or  in- 
terfere with  the  accustomed  and  necessary 
operation  of  its  road,  or  endanger  the  lives  of 
its  passengers,  and  will  not,  except  such  as 
naturally '  follows  from  the  location  and 
operation  of  its  trolly  road  across  the  tracks 
of  the  plaintiff  at  ^rade."  These  facts  are 
relevant  and  material  to  the  issue.  They 
show  that  the  proposed  crossing,  if  con- 
structed, will  interfere  with  the  necessary 
operation  of  the  plaintiff's  road,  and  endan- 
ger the  lives  of  all  whom  it  transports  across 
Fairfield  avenue  in  the  200  trains  which  daily 
pass  there.  It  would  be  ditUcult  to  make  out 
a  stronger  case  for  the  interposition  of  a  court 
of  equity,  if  it  has  the  power  to  interpose. 
Only  by  an  injunction  can  the  defendant  be 
prevented  from  setting  up  across  the  tracks 
of  a  steam  railroad,  in  constant  use,  an  ob- 
struction of  a  continuing  character,  which 
would  daily  put  in  peril  hundreds  or  thou- 
sands of  human  lives. 

It  is  argued  that  the  plaintiff's  claim  is, 
in  substance,  simply  one  for  an  injunction 
against  threatened  trespasses  or  repeated  ob- 
structions of  a  right  of  way,  and  that  it  is 
not  claimed  that  the  defendant  is  not  pe- 
cuniartly  responsible  for  any  damage  it  may 
do,  nor  that  the  plaintiff  will  be  exposed  to 
irreparable  injury.  But  the  plaintiff  holds 
its  right  of  way  charged  with  the  performance 
of  a  public  trust  for  its  continuous  use  for 
public  accommodation.  Gates  v.  Boston  db 
N,  Y.  Air  Line  R.  Co.  53  Conn.  338,  341, 
843.  Its  railroad  is  a  great  avenue  of  com- 
munication between  one  part  of  the  state  and 
another  and  between  this  and  other  states. 
Any  impediment  to  its  safe  and  proper  use  is 
a  matter  of  public  concern,  not  to  be  meas- 
ured by  money,  or  dealt  with  on  the  footing 
of  a  claim  for  damages.  If  erected  without 
authority  from  the  state,  it  may  be  that  the 
state's  attorney  might  properly  sue  for  an 
injunction ;  but  the  same  remedy  would  be 
open  to  the  plaintiff,  for  it  suffers  a  special 
injury,  and  is  charged  by  the  state  with  a 
special  duty  of  maintaining  its  road  at  this 
crossing  in  uninterrupted  use  under  safe  con- 
ditions. Slamfoi'd  v.  Stamford  HoiM  R.  Co. 
56  Conn.  381,  395,  1  L.  R.  A.  375 ;  Frink  v. 
lAiwrenee,  20  Conn.  120,  50  Am.  Dec.  274. 
As  the  plaintiff  has  stated  a  case  sufficient  to 
support  its  action,  we  are  brought  to  the 
consideration  of  the  merits  of  the  defense 
founded  on  a  legislative  grant.  In  June, 
1893,  the  East  End  Railway  Company  owned 
and  operated  a  horse  railroad  in  Bridgeport 
and  Stratford,  under  a  charter  granted  many 
years  before,  which  railroad  crossed  the 
tracks  of  the  plaintiff's  railroad  at  grade, 
upon  a  highway  known  as  "  Seaview  Avenue. 
By  an  amendment  to  this  charter,  approved 
June  28.  1893,  it  was  autliorized  to  extend 
its  lines  in  each  town  by  laying  tracks 
through  certain  designated  streets,  "and  also 
from  Stratford  avenue  on  and  along  Pembroke 
street,  across  the  tracks  of  the  New  York, 
New  Haven  &  Hartford  Railroad  Company 
at  ^rade,  until  said  tracks  are  elevated,  to 
Old  Mill  Oreen  ;  subject  to  such  regulations 
and  restrictions  as  to  said  railroad  crossing 
29  L.  R.  A. 


as  the  board  of  railroad  commissioners  may 
at  any  time  order  upon  the  application  of 
either  of  said  companies ;  and  from  the  lower 
bridge  westerly,  over  and  under  the  tracks 
of  said  railroad  to  the  junction  of  Fairfield 
avenue  and  Water  street ;  provided,  however, 
that  when  said  railway  company  shall  aban- 
don its  present  crossing  with  its  tracks  at 
grade  with  the  New  York,  New  Haven  & 
Hartford  Railroad  Company  at  Seaview  ave- 
nue, in  the  city  of  Bridgeport,  it  may  cross- 
the  tracks  of  said  steam  railroad  at  grade  at 
or  near  the  junction  of  Fairfield  avenue  and 
Stratford  avenue,  at  the  southerly  end  of  the 
railroad  station  of  said  steam  railroad  in  the 
city  of  Bridgeport ;  subject,  however,  to  such 
regulations  and  restrictions  as  the  railroad 
commissioners  may  at  any  time  order  upon 
the  application  of  either  of  said  companies; 
and  from  the  junction  of  Fairfield  avenue  and' 
Water  street  southerly  along  Water  street, 
westerly  to  Main  street ;  .  .  .  also  from 
the  northerly  terminus  of  the  line  of  said  horse 
railway  on  East  Main  street  across  the  tracks- 
of  the' New  York,  New  Haven  &  Hartford 
Railroad  Company  atgi*ade,  until  said  tracks 
are  elevated,  to  the  north  side  of  East  Wash- 
ington avenue ;  subject,  however,  to  such 
regulations  and  restrictions  as  the  railroad 
commissioners  may  at  any  time  order,  upon 
the  application  of  either  of  said  companies." 
Special  Acts  1898,  pp.  878,  879.  This  amend- 
ment also  empowered  the  company  to  equip 
and  operate  its  road  with  electric  power,  and 
to  consolidate  and  make  common  stock  with 
any  other  street-railway  company  having 
lines  in  Bridgeport,  or  to  transfer  to  it  its 
property  and  franchises.  A  horse  railroad 
had  been  in  operation  in  Bridgeport  for  many 
years,  owned  by  the  Bridgeport  Horse- Rail- 
road Company.  By  an  amendment  to  its 
charter,  approved  June  28,  this  company  was 
authorized  to  consolidate  with  any  other 
street-railway  company,  to  equip  its  lines 
with  electric  power,  and  to  extend  them 
through  various  streets,  among  which  were 
Congress  street,  "across  the  railroad  tracka 
of  the  New  York,  New  Haven  <fc  Hartford 
Railroad  Company  at  grade,  until  said  grade 
crossing  is  abolished  by  the  steam  railroad 
company ;  .  .  .  subject  to  such  regula- 
tions and  restrictions  in  the  matter  of  crossing 
the  tracks  of  said  steam  railroad  at  grade  as 
the  railroad  commissioners  may  at  any  time 
make  upon  the  application  of  either  of  said 
companies;"  and  also  North  avenue,  Broad 
street,  Lafayette  street.  South  avenue,  and 
•*  Fairfield  avenue  in  the  western  section  of 
said  city,  "—each  of  which  five  streets  was 
crossed  by  the  plaintiff's  steam  railroad  at 
grade,  and  in  respect  to  each  of  which  the 
company  was  empowered  to  construct  a  grade 
crossing  over  such  steam  railroad,  in  the  same 
words  used  regarding  the  Congress  street 
crossing,  and  subject  to  the  same  restrictions. 
On  tne  same  day  the  Bridgeport  Railway 
Company  was  chartered,  with  power  to  con- 
struct and  operate  an  electric  railway  through 
certain  streets  in  Bridgeport ;  to  cross  the 
tracks  of  any  steam  railroad  at  grade,  under 
such  regulations  and  restrictions  as  the  rail- 
road commissioners  should  establish  for  the 
safety  of  the  public ;  to  acquire  all  the  rights- 


1895. 


New  York,  N.  H.  &  H.  R  Co.  v.  Bbidoeport  Traction  Co. 


871 


and  franchises  of  the  East  End  Railway  Com- 
pany and  of  the  Bridgeport  Horse- Railroad 
Company,  and  to  become  consolidated  with 
them  by  the  name  of  the  Bridgeport  Traction 
Company.  The  concluding  section  of  this 
charter  ran  thus :  "  Except  as  otherwise  herein 
expressly  provided,  this  charter  shall  be  sub- 
ject in  all  its  parts  to  the  general  laws  re- 
lating to  street  railways  and  street  railway 
companies."  Special  Acts  1893,  p.  877,  §  19. 
The  amendment  to  the  charter  of  the  Bridge- 
port Horse- Railroad  Company  also  contained 
substantially  the  same  provision.  The  con- 
solidation and  transfer  of  franchises  thus  au- 
thorized was  duly  made  prior  to  August  16, 
1893. 

By  a  public  act,  which  took  effect  on  June 
1,  1893  (Pub.  Acts  1893,  p.  307),  it  was  en- 
acted  that  no  street-railway  company  already 
existing  or  thereafter  incorporated  should  lay 
new  tracks  in  any  city  until  its  plan  of  con- 
struction and  ooeration  had  been  approved  by 
the  mayor  and  court  of  common  council. 
Soon  after  the  consolidation,  the  defendant, 
as  owner  of  the  rights  and  franchises  of  each 
of  the  three  companies  so  consolidated,  pre- 
sented its  plan  of  construction  and  operation 
(which  involved  the  abandonment  of  the  Sea- 
view  avenue  grade  crossing;,  and  the  laying 
of  a  double  track  on  Fairfield  avenue,  to  cross 
the  plaintiff *s  railroad  at  grade  by  means  of 
electric  power  supplied  to  a  trolley  from 
overhead  wires),  to  the  mayor  and  court  of 
common  council  of  Bridgeport,  and  it  was 
duly  approved.  On  June  14,  1893,  a  public 
act  was  passed  (Pub.  Acts  1893,  chap.  208, 
p.  361)  amending  chapter  168  of  the  Pub- 
lic Acts  of  1889,  so  as  to  read  as  follows: 
"No  electric,  cable,  or  horse  railroad  shall 
hereafter  be  constructed  across  the  tracks  of 
a  steam  railroad  at  grade,  except  upon  ap- 
plication to  and  approval  by  the  railroad 
commissioners,  nor  shall  any  steam  railroad 
cross  any  such  electric,  cable,  or  horse  rail- 
road at  grade,  except  upon  like  application 
and  approval."  By  another  act,  approved 
June  30,  it  was  enacted  that  all  the  public 
acts  of  the  session,  unless  otherwise  pro- 
vided, should  take  effect  thirty  days  from  the 
rising  of  the  general  assembly.  The  as- 
sembly rose  on  June  80.  On  August  16,  the 
defendant,  after  having  abandoned  the  grade 
crossing  at  Seaview  avenue,  applied  to  the 
railroad  commissioners  for  permission  to  con  • 
struct  the  tracks  of  its  "horse  railroad"  at 
grade  across  the  plaintiff's  railroad  on  Fair- 
Held  avenue,  under  such  regulations  and 
restrictions  as  the  commissioners  might  ap- 
prove. The  application  was  afterwards 
amended  by  adding  a  request  that  they  would 
establish,  'pursuant  Xxy  the  charter  of  the 
Bridgeport  Railway  Company,  such  regula- 
tions relative  to  such  crossing  of  the  two  rail- 
roads at  grade  as  they  should  see  fit  for  the 
safety  and  protection  of  the  public.  The 
commissioners  decided  that  the  general  as- 
sembly had  given  the  defendant  the  right  to 
cross,  and  that  they  had  no  Jurisdiction  to 
approve  or  disapprove  the  proposed  crossing : 
but  proceeded  to  establish  certain  regulations 
as  to  the  manner  of  its  construction  and  opera- 
tion. The  main  contention  of  the  plaintiff 
is  that  the  Public  Act  of  June  14,  which  took 
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effect  July  30,  repealed  or  modified  those 
parts  of  the  special  grants  made  on  June  28 
(when  the  private  acts  took  effect  under  the 
provisions  of  the  general  statutes),  under 
which  the  defendant  claims  an  absolute  right 
to  construct  the  crossing  in  question. 

The  doctrine  that  a  later  statute  repeals  by 
implication  all  provisions  of  former  ones 
which  are  inconsistent  with  it  rests  on  the 
ground  that  the  last  expression  of  the  legis- 
lative will  ought  to  contiol.  It  assumes  that 
there  have  been  sucx:essive  and  different  ex- 
pressions of  such  will  in  relation  to  the  same 
subject ;  and  the  latest  of  these  governs,  pre- 
cisely as  the  last  word  of  a  master  governs 
his  servants,  however  much  it  may  vary  from 
his  previous  directions.  Such  is  presumed 
to  be  his  intention ;  and  the  intent  of  a  stat- 
ute is  determined  by  the  same  rule  and  the 
same  reason.  The  general  assembly,  on  June 
14th,  provided  that  no  street  railway  should 
thereafter.be  constructed  across  a  steam  rail- 
road at  grade,  except  upon  application  to  and 
approval  bv  the  railroad  commissioners.  By 
the  general  laws  then  existing  (Pub.  Acts 
1889.  chap.  29)  this  act  would  have  taken  ef - 
ect  on  the  1st  day  of  July  following  the  ris- 
ing of  the  assembly ;  but  on  June  30,  the 
time  when  it  went  into  operation  was  post- 
poned to  July  80.  The  Act  of  June  14  was 
designed  either  to  change  the  general  laws  as 
to  the  crossing  of  steam  railroads  by  street 
rail  ways,  or  to  make  clear  their  meaning.  In 
either  case  it  was  intended  to  remove  impedi- 
ments to  the  construction  of  such  crossings. 
It  declared  it  to  be  the  general  policy  of  the 
state  that  such  crossings  might  be  made  with 
the  approval  of  the  railroad  commissioners, 
and  not  otherwise.  On  June  28,  the  assembly 
granted  permission  for  the  construction  of 
certain  crossings  of  this  kind  in  a  particular 
city.  These  grants  must  have  been  based  on 
petitions  which  sought  permission  to  con- 
struct street  railways  on  the  streets  in  ques- 
tion, and  were  brought  on  due  notice  to  the 
public  and  all  parties  adversely  interested. 
Gen.  Stat,  ^g  888,  392,  393.  The  attention 
of  the  legislature  was  specially  directed  to 
the  railroad  problem  in  Bridgeport,  and  it 
decided  to  give  the  defendant  and  its  prede- 
cessors in  title  power,  after  abandoning  the 
Seaview  avenue  crossing,  to  lay  tracks  across 
those  of  the  plaintiff  on  Fairheld  avenue  at 
grade,  upon  such  plan  of  construction  and 
operation  as  the  city  authorities  should  ap- 
prove, subject  only  to  such  regulations  and 
restrictions  as  the  railroad  commissioners 
might  order  on  the  application  of  either  com- 
pany. 

There  can  be  no  question  that  the  defendant 
could  have  proceeded  to  make  this  grade 
crossing  after  the  fulfillment  of  the  three  pre- 
liminaries above  mentioned,  at  any  time  be- 
tween June  28,  and  July  80,  notwithstanding 
the  passage  of  the  Public  Act  of  -Tune  14. 
Pinoera  v.  Sliepard,  48  N.  Y.  540,  545.  To 
say  that  that  act,  on  July  30,  imposed  the  new 
restriction  which  is  claimed  upon  the  exercise 
of  the  defendant's  franchises,  is  virtually  to 
make  it  nullify  the  special  grants  obtained 
after  its  enactment,  so  far  as  they  relate  to 
grade  crossings  of  steam  railroads.  On  July 
30,  the  defendant,  had  its  charter  contained  no 
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provision  on  the  subject,  other  than  the  per- 
mission to  extend  its  lines  through  Fairneld 
avenue,  could  have  constructed  the  crossing 
in  question,  under  the  general  law,  upon  ob- 
taining the  approval  of  a  crossing  at  that 
place  by  the  railroad  commissioners,  and  of 
the  method  of  constructing  and  operating  it 
by  the  mayor  and  court  of  common  council. 
By  the  general  law  (Pub.  Acte  1893.  p.  308, 
§  8),  the  city  authorities  have  ** exclusive 
direction  over  the  placing  or  locating  of  any 
tracks,  wires,  conductors,  fixtures,"  or  struc- 
tures by  any  electric  railway  company  in  the 
highways  of  the  city,  "including  the  power 
of  designating  the  material,  quality,  and 
finish  thereof,"  and  "may  make  all  orders 
necessary  tD  the  exercise  of  such  power  of  di- 
rection and  control. "  If,  then,  all  these  gen- 
eral laws  affect  the  defendant,  and  it  is  also 
bound  by  the  provisions  of  its  charter,  its  con- 
struction of  the  crossing  in  question  must, 
in  any  case,  be  subject  to  the  regulations  of 
the  city  and  also  of  the  railroad  commission- 
ers, as  to  methods  of  construction  and  opera- 
tion. But  other  companies,  laying  tracks 
without  any  special  privileges  as  to  the  mode 
of  construction  across  a  steam  railroad  at 
grade,  would  have  nothing  to  do  with  the 
railroad  commissioners,  except  to  get  their 
approval  of  the  crossing  ;  the  regulation  of  the 
mode  of  constructing  and  using  it  being  left 
to  be  determined  by  the  municipal  authorities 
exclusively.  Unless,  then,  the  defendant  is 
exempted  by  its  charter  from  recourse  to  the 
railroad  commissioners  for  the  approval  of 
this  crossing,  it  is  in  a  worse  condition  than 
if  its  charter  had  been  silent  on  the  subject ; 
for  as  to  modes  of  construction  it  is  subject 
to  two  masters,  instead  of  one.  "A  special 
and  local  statute,  providing  for  a  particular 
case  or  class  of  cases,  is  not  partially  repealed 
or  amended,  as  to  some  of  its  provisions,  by 
a  statute  general  in  its  terms,  provisions,  and 
application,  unless  the  intention  of  the  legis- 
lature to  repeal  or  alter  the  particular  law  is 
manifest ;  although  the  terms  of  the  general 
act  would,  taken  strictly,  and  but  for  the 
special  law,  include  the  case  or  cases  pro- 
vided for  by  it. "  Re  Central  Park  Co7nr8.  50 
N.  Y.  493,  497.  Where  a  special  charter  is 
followed  by  general  legislation  on  the  same 
subject,  which  does  not  in  terms  or  by  neces- 
sary construction  repeal  the  particular  grant, 
"  the  two  are  to  be  deemed  to  stand  together ; 
one  as  the  general  law  of  the  land,  the  other 
as  the  law  of  the  particular  case. "  State  v. 
Stoll,  84  U.  S.  17  Wall.  425,  436.  21  L.  ed. 
654,  655.  The  defendant's  charter  expressly 
contemplates  and  regulates  theeffect  of  gener- 
al legislation  inconsistent  with  its  provisions 
bv  the  declaration  with  which  it  concludes, 
that  it  is  to  be  subject  to  the  general  laws  re- 
lating to  street  rail  ways,  "except  as  otherwise 
herein  expressly  provided."  The  "general 
laws  intended"  must  have  been  both  those 
then  in  force  and  those  which  might  come 
into  force  thereafter.  The  Act  of  June  14 
was  one  of  the  latter  class.  It  required  elec- 
tric railway  companies  generally  to  obtain 
the  approval  of  the  railroad  commissioners 
before  constructing  a  grade  crossing  upon  a 
steam  railroad.  But,  as  respects  the  grade 
crossing  at  Fairfield  avenue,  the  charter  of 
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the  defendant  had  expressly  provided  other- 
wise, for  it  had  given  explicit  and  full  per- 
mission for  the  construction  of  this  cros^^ing 
whenever  that  at  Seaview  avenue  should  be 
abandoned.  The  general  police  power  of  the 
state  resides  in  the  general  assembly.  It  can 
forbid  grade  crossings  of  highways  by  rail- 
roads, or  of  one  railroad  by  another,  at  any 
particular  place.  Woodrtiff  v.  Catlin,  64 
Conn.  277,  295.  It  can,  by  the  same  au- 
thority, permit  them  at  any  particular  place, 
conditionally  or  unconditionally.  By  an 
amendment  to  the  charter  of  the  State  Street 
Horse- Rail  road  Company,  approved  June  23, 
that  company  was  authorized  (Special  Acts 
1893,  p.  846)  to  equip  its  lines  with  electric 
power,  and  to  extend  them  through  certain 
streets  in  Fair  Haven,  "or  said  company  at 
its  option  may  lay  its  tracks  and  operate  its 
cars  across  the  tracks  of  the  Shore  Line  Hail- 
road  on  Ferry  street  until  said  tracks  of  the 
Shore  Line  Railroad  are  removed ;  provided, 
that  during  said  time  this  company  place  a 
watchman  at  said  railroad  crossing  at  its  own 
expense ;"  and  it  was  declared  that  the  act 
should  be  subject  in  all  its  parts  to  the  gen- 
eral laws  relating  to  street  railways,  "except 
as  otherwise  expressly  provided  herein."  In 
this  instance  also,  therefore,  the  legislature, 
in  regard  to  a  designated  crossing,  exercised 
its  own  judgment  as  to  the  expediency  of 
allowing  its  construction  at  grade,  and  the 
mode  of  regulating  its  use,  when  constructed, 
so  as  to  secure  public  safety ;  thus  expressly 
providing  for  a  course  of  proceeding,  as  to  a 
particular  locality,  differing  from  that  pre- 
scribed by  the  general  laws. 

The  plaintiff  contends  that  the  number  of 
grade  crossings  of  steam  railroads  apparently 
authorized  by  the  various  charters  and  amend- 
ments of  charters  to  which  reference  has  been 
made  is  so  great  as  to  raise  a  necessary  pre- 
sumption that  the  general  assembly  must 
have  intended  them  to  be  subject  to  the  ap- 
proval of  the  railroad  commissioners,  under 
the  general  law  previously  enacted  and  sub- 
seqtiently  taking  effect.  It  is  true  that  grade 
crossings  of  highways  by  steam  railroads  have 
repeatedly  been  pronounced  by  this  court  to 
be  dangerous  to  human  life,  and  that  the 
general  policy  of  the  legislature  for  a  con- 
siderable period  of  years  has  been  to  secure 
their  abolition  as  speedily  as  it  can  reasona- 
blv  be  effected.  Dyson  v.  2^€w  Toi'k  d:  N. 
E'  R.  Co.  57  Conn.  21 ;  ^^ew  York  dc  iV.  E. 
R.  Co' 8  App.  Jrom  Railroad  Conirs,  62  Conn. 
527,  540  ;  New  York  d  N.  E.  R,  Co.  v.  Bristol, 
151  U.  S.  556,  38  L.  ed.  269.  But  the  special 
legislation  now  under  consideration  does  not 
increase  the  number  of  such  crossings.  It 
increases,  no  doubt,  the  danger  of  their  use ; 
but  if,  notwithstanding  this,  the  general  as- 
sembly has  seen  fit  to  make  the  grants  relied 
on,  they  must  be  construed,  like  every  other 
statute,  according  to  the  intention  which  they 
express,  rather  than  that  which  might  per- 
haps have  been  anticipated  in  view  of  the 
course  of  previous  legislation.  The  frequent 
references,  indeed,  to  the  temporary  character 
of  most  of  the  proposed  crossings,  as  that 
they  are  to  continue  until  the  steam -rail  road 
tracks  are  removed  or  elevated,  may  be  some 
indication  that  the  legislature  thought  the 
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very  construction  of  the  electric  railway 
tracks  across  those  of  the  steam  railroad 
might  be  an  incentive  to  the  speedier  re- 
moval of  the  latter  from  the  surface  of  the 
highway. 

The  plaintiff  urges  that  the  state  cannot 
bargain  away  its  police  power,  and  that  any 
permission,  however  explicit  and  unquali- 
fied, to  construct  a  dangerous  crossing,  may 
be  modified  or  repealed  as  soon  as  it  is  given. 
This  is  undoubtedly  true.  Pennsylvania  R. 
Go.  V.  Braddock  Electric  R.  Co.  152  Pa.  116. 
But  the  question  before  us  is  not  whether 
there  was  a  right  of  repeal,  but  whether  such 
a  right  was  exercised.  We  think  that  there 
is  no  sufficient  ground  for  the  contention  that 
\%  was  the  intent  of  the  legislature  by  the 
Public  Act  of  June  14,  to  repeal  the  special 
and  local  grants  not  yet  made,  under  which 
the  defendant  claims,  and  which  were  after- 
wards inserted  in  the  Private  Acts  of  June 
28.  The  case  falls  within  the  rule,  "^  Gen- 
eralia  specialilnis  non  derogant.^ 

It  is  further  insisted  that  these  special 
grants,  if  otherwise  effectual,  give  the  de- 
fendant no  right  to  construct  the  crossing 
without  first  making  compensation  for  the 
direct  damage  it  will  do  to  the  plaintiff's 
property.  The  injunction  was  asked  to  pre- 
vent a  threatened  obstruction  of  the  plain- 
tiff's "right  of  way."  It  is  not  alleged  or 
found  that  it  owns  the  fee  of  the  highway. 
It  has  only  a  right  to  cross  it  at  grade.  The 
defendant's  tracks  are  laid  upon  the  highway 
by  the  authority  of  the  state,  and  as  a  mode 
of  rendering  it  more  serviceable  as  a  highway 
for  public  travel.  We  are  not  called  upon 
to  consider  whether  electric  car  tracks  im- 
pose any  additional  burden  upon  land  oc- 
cupied for  a  highway,  for  which  the  owner 
of  such  land  can  claim  compensation.  The 
plaintiff  is  not  in  a  position  to  raise  that 
question.  It  claims  that  the  proposed  crossing 
at  Fairfield  avenue  will  affect  the  safe  and 
beneficial  use  of  its  right  of  way  at  that 
point,  and  thereby  impair  the  general  value 
of  its  franchises  and  property.  But  it  holds 
these  subject  to  the  police  power  of  the  state, 
under  which  the  use  of  highways  for  all 
purposes  of  public  travel  is  fully  within  the 
control  of  the  legislature.  Elliott  v.  Fair 
Haven  db  W.  R.  Co.  32  Conn.  579,  582.  The 
same  authority  which  can  make  it  lawful 
for  electric  railways  to  cross  at  grade  any  and 
every  highway  intersecting  the  street  upon 
which  their  tracks  are  laid,  can  make  it  law- 
ful for  them  to  cross  at  grade  any  and  every 
st^am  railroad  intersecting  that  street.  To 
raise  or  depress  the  street  or  the  structure 
bearing  the  electric  track,  so  as  to  carry  it 
above  or  beneath  the  steam  railroad,  might, 
in  a  particular  case,  cause  more  inconvenience 
or  even  danger  to  the  traveling  public  than 
it  would  avoid.  The  failure  of  a  brake  upon 
an  electric  car  to  act  would  naturally  cause 
more  peril  to  the  passengers,  and  to  those 
traveling  on  the  street,  if  the  car  were,  at 
the  time,  on  an  up  or  down  grade.  The 
diflSculty  of  hauling  heavy  loads  increases 
with  every  considerable  ascent  or  descent  in 
the  highway.  To  divert  the  electric  tracks 
from  the  street  in  order  to  effect  a  crossing 
of  a  steam  railroad  elsewhere  necessarily 
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leaves  part  of  such  street  unsupplied  with  the 
facilities  for  quick  communication  which  it 
might  otherwise  enjoy.  To  stop  the  electric 
cars  on  each  side  of  the  steam  railroad  for  the 
transfer  of  their  passengers  on  foot  from  one 
car  to  another  involves  them  in  personal 
inconvenience  and  delay,  and  without  ab- 
solutely freeing  them  from  the  danger  of 
being  struck  by  a  passing  train.  The  ap- 
proval given  in  behalf  of  the  state  to  the 
location  of  the  plaintiff's  railroad  across 
Fairfield  avenue  made  it  lawful  to  con- 
struct and  use  the  crossing  at  grade;  but  it 
conferred  no  greater  power  to  control  the 
use  of  the  highway  by  others  than  any  in- 
dividual traveler  possesses.  The  company 
could  not  use  the  highway  without  legis- 
lative authority,  but  its  rights  of  passage  are 
not  superior  in  kind  to  those  of  the  indi- 
vidual, who  needs  no  such  authority,  or  to 
those  of  any  other  corporation  which  the  state 
may  authorize  to  use  it  for  purposes  of  travel. 
The  legislature  has  deemed  it  proper  to  allow 
the  construction  of  electric  railways  in  certain 
streets  of  the  city  of  Bridgeport.  It  was 
bound  to  regard  the  safety  and  convenience 
of  those  who  were  to  ride  upon  them,  as  well 
as  the  safety  and  convenience  of  those  who 
were  to  ride  over  the  steam  railroads  already 
laid  upon  those  streets.  In  full  view  of  the 
danger  attending  a  grade  crossing  of  the 
plaintiff's  by  the  defendant's  road  on  Fair- 
field avenue,  it  has  deemed  it  for  the  public 
interest  to  permit  its  construction  ;  and  it  was 
no  more  bound  to  provide  for  compensation 
to  the  plaintiff  for  the  injury  it  may  suffer 
than  to  provide  for  it  in  favor  of  any  indi- 
vidual who  may  have  occasion  to  cross  the 
defendant's  tracks  at  the  hazard  of  a  possible 
collision  with  its  cars.  Bridgeport  v.  New 
York  d  N.  H.  R.  Co,  86  Conn.  255,  267,  268, 
4  Am.  Rep.  63 ;  Massachusetts  Cent  R.  Co.  v. 
Boston,  Cj  <fe  F.  R.  Co.  121  Mass.  124 ;  Metro- 
politan R.  Co.  V.  Highland  Street  R.  Co.  118 
Mass.  290 ;  New  Yoi-k  <fc  N.  E.  R.  Co.  v. 
Waterbury,  60  Conn.  1. 

The  plaintiff  took  the  risk  of  suffering  such 
an  inconvenience  or  peril  when  it  elected  to 
build  its  road  over  Fairfield  avenue  at  grade. 
Such  a  crossing,  in  the  center  of  a  busy  city, 
was  a  source  of  danger  before  the  defendant's 
charter  was  granted.  Had  it  been  constructed 
above  grade,  no  use  of  the  street  by  the  de- 
fendant could  have  impaired  the  value  or 
safety  of  the  plaintiff's  road.  The  defend- 
ant's charter  does  not  create  a  danger  so  much 
as  increase  a  danger ;  and  as  it  is  one  incident 
to  the  lawful  use  of  the  highway,  the  plain 
tiff  suffers  nothing  which  it  should  not  have 
contemplated  as  possible  when  it  made  its 
original  location,  and  nothing  to  which  such 
a  location  did  not  necessarily  make  it  sub- 
ject. The  impairment  of  its  property,  the 
interference  with  the  accustomed  and  neces- 
sary operation  of  its  road,  and  the  danger  to 
the  lives  of  those  whom  it  transports,  present 
simply  a  case  of  damnum  absque  injuria. 

It  was  claimed  by  the  defendant  that  the 
grant  to  the  East  End  Railway  Company  of 
permission  to  construct  its  crossing  at  grade 
when  it  should  abandon  the  grade  crossing 
then  existing  at  Seaview  avenue,  the  accept- 
ance of    this  charter  amendment,   and   the 
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abaDdonmeDt  of  that  crossiDg,  show  an  exe- 
cuted contract  between  the  state  and  the  de- 
fendant, as  the  successor  to  the  original  com- 
pany, the  obligation  of  which  could  not  be 
impaired  by  subsec^uent  legislation.  It  is 
unnecessary  to  inquire  whether  such  a  claim 
would  be  tenable,  since  it  does  not  appear 
that  the  Seaview  avenue  crossing  was  aban- 
doned before  the  Act  of  June  14  came  into 
effect. 

There  is  error,  and  tJie  judgment  of  tJie  su- 
peiHor  court  is  reversed. 

Torrance  and  Fenn,  J  J. ,  concurred. 

Hamersley, «/.,    dissenting: 

It  has  become  the  settled  pol  icy  of  this  state 
that  the  intersection  of  a  railroad  and  high- 
way at  grade  is  a  dangerous  public  nuisance 
that  should  be  abated  as  rapidly  as  possible. 
Dysan  v.  ]^ew  York  tfe  iV.  E,  R.  Co.  57  Conn. 
21 ;  New  Ymk  dk  N.  E.  R.  Co's  App.  from 
Railroad  Comrs.  62  Conn.  540.  If  this  is  true 
of  a  railroad  crossing  a  highway,  how  much 
more  true  is  it  of  one  railroad  crossing  an- 
other. The  latter  crossings  were  not  suffi- 
ciently numerous  to  call  for  general  legisla- 
tion until  1882,  when  it  was  enacted  that  "no 
railroad  shall  cross  any  other  railroad  at 
grade  without  the  consent  and  approval  of  the 
railroad  commissioners."  Pub.  Acts  1882,  p. 
215.  And  in  the  following  year  it  was  en- 
acted that  such  consent  and  approval  should 
not  be  given  unless  the  commissioners  should 
find  the  avoidance  of  grade  crossing  to  be 
impracticable.  These  laws  are  now  in  force. 
Until  about  1889,  horse  railroads  were  the 
only  street  railroads,  and  were  mainly  used 
in  highways  that  did  not  cross  railroads  at 
grade,  and  were  treated  as  a  part  of  the  high- 
way, requiring  no  special  legislation  as  to 
crossings ;  but  when  the  electric  railroad  be- 
came an  accomplished  fact,  and  threatened 
to  occupy  highways,  it  became  evident  that 
the  intersectfon  at  grade  of  an  electric  and 
steam  railroad  might  be  as  dangerous  as  such 
intersection  by  two  steam  railroads,  or  even 
raore  dangerous.  And  so,  in  1889,  the  leg- 
islature treated  electric  railroads  (including 
also  cable  and  horse  railroads),  in  respect  to 
grade  crossings,  substantially  as  steam  rail- 
roads had  been  treated,  and  provided .  that 
there  should  be  no  intersection  of  such  rail- 
roads without  application  to  and  approval  by 
the  railroad  commissioners  ;  and  this  law  was 
re-enacted  in  1893.  It  is  thus  apparent  that 
the  intersection  at  grade  of  the  tracks  of  a 
steam  railroad  and  an  electric  railroad  is  by 
law  a  nuisance  highly  dangerous  to  human 
life;  and  that  any  legislative  permission  to 
maintain  such  a  nuisance  must  be  exceptional 
and  contrary  to  the  general  policy  of  the  state 
as  expressed  by  the  legislative  and  judicial 
departments. 

The  defendant  claims  that  its  charter, 
granted  at  the  session  of  1893,  gives  it  express 
permission  to  establish  this  nuisance,  and  to 
cross  the  tracks  of  the  plaintiff  at  grade, 
without  application  to  and  approval  by  the 
railroad  commissioners.  Its  charter  does  say 
that  the  defendant  may  cross  the  plaintiff's 
tracks  at  grade,  but  it  does  not  in  express 
terms  authorize  the  defendant  to  construct 
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such  crossing  without  application  to  and  ap- 
proval by  the  railroad  commissioners;  and 
the  question  at  issue  is,  Does  the  right  given 
to  cross  at  grade  imply  a  permission  to  exer- 
cise such  right  in  violation  of  the  general  law 
which  declares  that  no  such  right  shall  be 
exercised  without  application  to  and  ap- 
proval by  the  railroad  commissioners.  In 
passing  on  the  question  it  should  be  remem- 
bered that  ^^  charters  of  corporations  which 
confer  exclusive  privileges  for  the  particular 
advantage  of  the  grantees  are  to  be  construed 
liberally  for  the  benefit  of  the  public,  and 
strictly  as  against  the  corporation. "  Bnrritt 
V.  NetD  Haven,  42  Conn.  202.  And  this  prin- 
ciple should  be  applied  with  the  most  strict- 
ness where  an  exception  from  the  public  law 
is  claimed  that  is  inconsistent  with  the  set- 
tled policy  of  the  state,  and  may  prove  a  con- 
stant menace  to  the  lives  of  thousands  of  it« 
citizens.  The  Act  of  1893  forbidding  the 
construction  of  any  intersecting  tracks  at 
grade,  except  on  application  to  the  railroad 
commissioners,  went  into  effect  after  the  ris- 
ing of  the  general  assembly  of  that  year,  and 
operated  as  the  last  expression  of  the  legis- 
lative will  on  all  antecedent  laws  relative  to 
the  same  subject,  and  therefore  upon  the 
charter  of  the  defendant.  I  do  not  deem  it 
material  whether  this  act  did  or  did  not  alter 
the  legal  effect  of  the  prior  Act  of  1889, — 
the  question  may  be  doubtful,— but  in  either 
case,  in  the  view  I  take  of  the  legislation  of 
the  session,  the  act  was,  and  was  intended  to 
be,  the  last  expression  of  the  legislative  will 
on  that  subject.  The  defendant,  however, 
claims  that  it  does  not  modify  the  exercise 
ot  any  right  granted  by  its  charter,  because 
such  modification  would  be  a  repeal  of  its 
charter  by  implication,  and  such  repeals  are 
not  favored  by  law.  As  to  the  soundness  of 
this  principle  there  can  be  no  question,  but 
it  does  not  apply  to  this  case.  The  principle 
is  accuratel}'  stated  in  Goodman  v.  Jewett,  24 
Conn.  589:  "It  [the  later  law]  does  not  in 
terms  repeal  the  Law  of  1853,  or  any  part  of 
it ;  nor  does  it  impliedly  repeal  the  fifth  sec- 
tion of  it  by  force  of  the  principle  that  later 
statutes  abrogate  prior  contrary  statutes. 
That  maxim  applies  only  when  the  later 
statute  is  couched  in  negative  terms,  or  when 
its  provisions  are  so  clearly  repugnant  to  the 
former  act  that  it  necessarily  implies  a  neg- 
ative. 1  Bl.  Com.  89.  If  both  statutes  can 
be  reconciled,  they  must  stand,  and  have  a 
concurrent  operation."  See  also  Nortoich  v. 
Story,  25  Conn.  47 ;  Kallahan  v.  0»barnty  87 
Conn.  490.  In  this  case  the  later  statute  is 
couched  i  n  negati  ve  terms.  **  No  el  ectr i  c  rai  1  - 
road  shall  hereafter  be  constructed  across  the 
tracks  of  a  steam  railroad  at  grade."  The 
two  statutes  cannot  be  reconciled.  The  re- 
pugnancy is  direct,  and  does  not  depend  upon 
any  impl.ied  inconsistency.  The  maxim  that 
a  later  statute  abrogates  a  prior  contrary  stat- 
ute applies,  and  the  principle  invoked  by  the 
defendant  has  no  application. 

Again,  the  defendant  claims  that  a  special 
and  local  statute,  providing  for  a  particular 
case,  is  not  repealed  by  a  statute  general  in 
its  terms,  provisions,  and  application,  unless 
the  intention  to  repeal  the  particular  law  is 
manifest,  although  the  terms  of  the  general 
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act,  taken  strictly,  and  without  reference  to 
the  special  act,  would  include  the  case  pro- 
vided for  by  that  act ;  and  further  claims  that 
where  a  special  charter  is  followed  by  gen- 
eral legislation  on  the  same  subject,  which 
does  not  in  terms  or  by  necessary  construction 
repeal  the  particular  grant,  the  two  are  to  be 
deemed  to  stand  together, — one  as  the  general 
law  of  the  land,  and  the  other  as  the  law  of 
the  particular  case.  The  principle  here  ad- 
vanced, as  a  general  rule  of  construction,  is 
unquestionable.  The  difficulty  lies  in  its 
application  to  the  defendant's  case.  The 
special  act  says :  **  The  defendant  may  cross 
the  tracks  of  the  plaintiff's  steam  railroad  at 
Abrade  at  the  junction  of  Fairfield  and  Strat- 
ford avenues. "    The  general  act  says :    **  No 

•electric  railroad  shall  hereafter  be  constructed 
across  the  tracks  of  a  steam  railroad  at  grade, 
except  upon  application  to  and  approval  by 
the  railroad  commissioners."  Can  it  fairly 
be  said  that  the  intention  of  the  legislature 
to  affect  the  particular  law  is  not  manifest? 
Can  it  fairly  be  said  that  this  general  legisla- 
tion, following  the  special  charters  of  the 
defendant  and  others  neither  in  terms  nor  by 

jiecessary  construction  affects  the  particular 
granXs,  especially  when  it  is  remembered  that 
every  special  charter  is  granted  and  accepted 
subject  to  such  police  regulations  as  to  the 

•  exercise  of  granted  powers  as  the  legislature 
may  establish?  This  general  statute  forbid- 
ding the  construction  of  a  grade  crossing 
without  application  to,  the  railroad  com- 
missioners cannot  operate  except  where  a  par- 
ticular statute  has  given  the  right  to  cross  at 
grade ;  certainly  not  until  a  new  legislature 
has  enacted  new  particular  laws  granting 
new  particular  rights  to  cross  at  grade.  It 
is  aimed  at  nothing  unless  it  is  aimed  at  the 
particular  rights  claimed  by  the  defendant 
and  others  under  special  charters.  In  this 
sense  the  law  is  not  of  general  application. 
Its  first  ran^e  of  operation  is  wholly  confined 
to  the  particular  cases  specified  in  existing 

-special  charters.     The  rule  of  construction, 

that  a  particular  grant,  which  may  st^nd 
together  with  the  provisions  of  a  statute  of 
general  application,  is  not  repealed  by  the 
enactment  of  such  statute,  unless  the  inten- 
tion of  the  legislature  to  repeal  the  particular 
grant  is  manifest,  cannot  apply  when  the 
operation  of  the  general  statute  is  confined 
to  such  particular  grants,  and  the  mainte- 
nance of  the  grants  unaffected  by  the  statute 
must  render  the  statute  wholly  inoperative. 
In  such  case,  and  in  this  case,"  the  two  stat- 
utes cannot  stand  together.  They  are  wholly 
repugnant,  unless  these  special  charters  are 
construed  as  granting  the  right  to  cross  at 
grade  subject  to  the  police  regulations  of  the 
state. 

The  defendant  also  seems  to  claim  that  the 
circumstances  attending  the  passage  of  these 
laws,  as  shown  by  the  record,  and  those  facts 
of  which  the  court  has  judicial  knowledge, 
indicate  an  actual  intent  on  the  part  of  the 
legislature  to  permit  the  grade  crossing  in 
question  without  any  application  to  the  rail- 
road commissioners,  arid  without  their  ap- 
proval, based  upon  a  searching  investigation 
as  to  the  relation  of  the  loss  of  human  life 

•  to  railroad  profits  and  increased  facilities  for 
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travel  involved  in  the  establishment  of  this 
crossing.  It  seems  to  me  that  a  consideration 
of  these  circumstances  fairly  indicates  an 
opposite  actual  intention.  When  the  Legis- 
lature of  1893  met,  it  found  a  large  number 
of  applications  for  special  charters  for  build- 
ing electric  railroads  awaiting  Its  action. 
Thirty-five  or  more  such  charters  were  finally 
granted,  authorizing  electric  railroads  in 
every  portion  of  the  state.  Many  of  these 
charters  contained,  in  terms  more  or  less  par- 
ticular, the  right  to  cross  steam -rail  road 
tracks  at  grade.  All  of  them  required  special 
legislation  as  to  the  exercise  of  the  franchises 
asked.  The  incorporation  by  the  legislature 
into  each  one  of  these  charters  of  the  partic- 
ular regulations  demanded  by  public  interest 
seemed  impracticable,  and  they  were  pro- 
vided for  by  public  laws.  One,  relating  to 
the  detail  of  location  and  operation  ana  to 
special  regulations  to  be  complied  with  be- 
fore the  work  of  construction  should  begin, 
was  passed  June  1,  and  given  immediate 
effect ;  one,  amending  the  Act  of  1889  (which, 
as  was  claimed  forbade  all  grade  crossings) 
so  that  the  various  particular  grants  to  cross 
steam  railroads  at  grade  could  not  be  exer- 
cised without  the  approval  of  the  railroad 
commissioners,  was  passed  June  14,  to  take 
effect  after  the  rising  of  the  general  assembly. 
Until  June  14,  none  of  these  thirty-five 
special  charters,  applications  for  which  had 
been  pending  since  January,  were  passed. 
Between  that  date  and  the  adjournment  on 
June  30  they  were  all  passed.  It  seems  very 
clear  that  the  legislature  in  fact  understood 
that  the  passing  of  these  charters  with  the 
right  to  cross  steam  railroads  at  grade  might 
repeal  the  existing  law,  if  that  absolutely 
forbade  such  crossing ;  and  so  did  not  pass 
them  until  it  had  passed  a  general  act,  which, 
by  taking  effect  after  the  rising  of  the  general 
assembly,  would  thereby  prevent  the  exercise 
of  the  various  particular  rights  that  might., 
be  granted  without  the  approval  of  the  rail- 
road commissioners ;  and  intended,  in  passing 
the  defendant's  charter,  to  couple  the  right  to 
cross  at  grade  at  a  point  notoriously  danger- 
ous with  the  additional  burden  of  being 
subject  at  all  times  to  such  regulations  as 
the  railroad  commissioners,  on  application, 
might  make,  but  did  not  intend  that  such 
crossing  should  be  constructed  unless  its  jcon- 
struction  should  be  approved  by  the  com- 
missioners. But  the  actual  intent  of  a  legis- 
lature, as  distinguished  from  the  legal  effect 
of  its  laws,  is  a  thing  impossible  to  ascertain, 
and  has  no  existence  for  the  purpose  of  judi- 
cial construction.  During  the  session  of  a 
legislature  its  actual  intent  can  operate  at 
its  will  on  legislation ;  but  at  the  moment 
of  adjournment  its  actual  intent,  as  distin- 
guished from  its  acts,  ceases  to  exist.  It  is 
expressed  only  by  the  legal  effect  of  its  laws, 
and  what  that  legal  effect  is  becomes  a  judi- 
cial, and  not  a  legislative,  question.  When 
obscure  language  has  been  used,  when  laws 
apparently  contlicting  have  been  passed,  it 
is  for  the  court  to  sav  what  has  legally  been 
done.  We  speak  or  being  guided  by  the 
intent  of  the  legislature  in  reaching  such 
judicial  judgment,  but  such  phrase  is  really 
a  figure  of  speech.     The  court  can  see  and 
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give  effect,  if  possible,  to  the  patent  purpose 
of  the  law,  but  it  caoDOt,  in  fact,  be  guided 
by  any  supposititious  legislative  intent,  act- 
ual or  artificial.  It  can  only  ascertain,  as 
accurately  as  possible,  the  most  reasonable 
effect  that  can  be  given  to  uncertain  legisla- 
tion, in  view  of  all  the  language  used,  and 
in  accordance  with  those  general  principles 
of  construction  which  experience  has  estab- 
lished as  safe  guides  in  reaching  a  just  con- 
clusion. Not  infrequently  the  result  reached 
is  of  necessity  directly  contrary  to  what  we 
have  every  reason  to  suspect  might  prove  to 
be  the  actual  intent  of  the  legislature,  if  such 
intent  were  susceptible  of  ascertainment. 
These  general  principles  oftentimes  conflict 
with  each  other  when  applied  to  a  particular 
case,  and  the  court  is  then  obliged  to  weigh 
their  relative  importance,  not  always  ab- 
solutely, but  as  applied  to  the  case  in  hand. 
The  question  of  construction  now  presented 
is  in  some  respects  a  very  peculiar  one,  and 
well-established  rules  of  construction,  if  fol- 
lowed without  reference  to  each  other,  might 
point  to  different  results.  But  it  seems  to 
me  that,  giving  due  weight  to  all  the  con- 
siderations the  court  should  entertain,  the 
only  reasonable  effect  that  can  be  given  to 
this  conflicting  legislation  is  that  the  special 


charters  give  particular  rights  to  cross  steam- 
railroad  tracks  at  grade,  and  that  the  general 
act  prohibits  the  exercise  of  such  particular 
risrhts  without  the  approval  of  the  railroad 
commissioners.  But,  if  this  result  were 
doubtful,  if  the  true  legal  effect  of  this  legis- 
lation were  open  to  grave  doubt, — and  the 
able  and  plausible  arguments  which  have 
been  made  on  both  sides  of  the  question,  as 
well  as  the  fact  that  the  court  is  divided  in 
opinion,  suggest  strong  reasons  for  holding 
that  such  a  doubt  real  ly  exists,— then  it  seems 
to  me  entirely  clear  that  such  doubt  must  be 
solved  by  the  application  of  the  well -estab- 
lished rule  that,  in  case  of  serious  doubt,  the 
court  ought  not  to  give  a  construction  which 
will  make  the  law  inconsistent,  instead  of 
consistent,  with  the  settled  policy  of  the 
state  ;  especially  when  such  construction  will 
authorize,  without  the  investigation  hereto- 
fore required  in  such  cases,  the  establishment 
of  a  public  nuisance  admittedly  dangerous- 
to  human  life,  and  apparently  uncalled  for 
by  any  adequate  public  necessity. 

Concurring  with  the  majority  of  the  court 
in  the  views  expressed  on  the  other  questions 
involved,  I  think  there  is  no  error  in  the 
judgment  of  the  superior  court. 

Andrews.  Ch,  J.,  concurred. 
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1.  A  city  which  has  undertaken  to  ftir- 
nish  its  inhabitants  with  water  cannot, 
after  accepting  tbe  rates  and  furnishing  water 
to  a  consumer  for  a  period  beyond  that  for 
whlcb  a  disputed  unpaid  claim  against  him 
exists,  shut  ofT  the**  supply  for  tbe  purpose  of 
coercing  payment  of  eucb  claim. 

8.  A  consumer  may  enjoin  a  city  wbicb 
has  undertaken  to  furnish  water  to  its  inhabi- 
tants from  shutting  off  his  supply  for  tbe  pur- 
pose of  coercing  payment  of  an  old  claim  against 
him  after  it  has  accepted  the  rates  and  f  umlsbed 
water  for  subsequent  periods. 

8.  The  question  of  the  validity  of  an 
old  claim  a^^ainst  a  water  consumer 
will  not  be  investigated  in  an  injunction  pro- 
ceeding by  him  against  the  city  to  prevent  its 
shutting  off  his  supply  after  it  has  accepted  the 
rates  and  furnished  water  for  periods  subsequent 
to  that  covered  by  tbe  disputed  claim. 

(March  13, 1896.) 

REPORT  by  the  Supreme  Judicial  Court 
for  Audroscoegin  County  for  the  opinion 
of  tbe  full  court  in  a  suit  brought  to  eojoin  de- 
fendants from  shuttin^f  off  the  supply  of  water 
from  several  of  complainant's  tenement  bouses. 
Judgment  for  complainant. 

Note.— As  to  the  right  to  shut  off  supply  of  wa- 
ter to  compel  payment  of  arrears  in  water  rents, 
see  also  note  to  Rushville  v.  Rusbville  Natural  Gas 
Co.  (Ind.)  15  L.  R.  A.  821. 
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The  facts  sufficiently  appear  in  the  opinion. 

MessTB.  Sava^re  &  Oakes,  for  complain- 
ant: 

The  city  assumed  tbe  riffht  to  shut  off  a 
citizen's  water  after  offer  of  payment  and  len- 
der, not  for  tbe  purpose  of  enforcing  payment 
of  the  current  water  rates,  but  to  collect  an 
old  bill,  a  bill.  too.  wbicb  was  not  contracted 
with  tbe  city  itself,  but  with  its  predecessor  in 
title,  and  to  which  It  has  no  claim  except  by 
assignment;  a  bill,  also,  to  which  the  complain- 
ant claims  to  have  a  fair  offset. 

Stock  V.  Boston,  149  Mass.  410. 

It  was  beyond  the  power  of  tbe  city  to  make 
or  attempt  to  enforce  such  a  regulation. 

Merrimac  River  Sav,  Bank  v.  Lotcell,  10 
L.  R.  A.  122.  152  Mass.  556;  Lumbard  v. 
Stearns,  4  Cusb.  60. 

Mr.  James  A.  Pulsifer,  for  respondent: 

Even  if  there  were  any  justice  in  this  claim 
for  set-off  there  would  be  no  statute  or  rule  of 
law  to  support  this  unliquidated  claim  for 
damages  as  a  set-off  against  these  water 
bills. 

Hall  V.  Olidden,  39  Me.  445;  Smith  v.  Edis, 
29  Me.  422. 

It  is  only  when  the  plaintiff  has  exercised 
due  precaution  to  prevent  an  injury  that  he 
can  be  relieved  by  an  injunction. 

RussY.  WVwn,  22  Me.  207. 

The  complainant  in  this  case  could  have 
prevented  all  injury  and  trouble  bv  payioff 
his  water  bills;  nor  do  we  see  any  legal  impedi- 
ment in  tbe  way  of  his  having  his  rights  in  his 
claim  for  damages  fully  determined  in  an  ac- 
tion at  law. 

Merrimac  River  Sav.  Bank  v.  Lowell,  10  L, 
R.  A.  122,  152  Mass.  556. 
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Emery* «/.,  delivered  the  opinion  of  the 
court : 

Mr.  Wood,  the  complainant,  has  been  for 
some  time  the  owner  of  dwelling  houses  in 
Auburn  connected  with  the  system  of  water- 
works formerly  owned  by  the  Auburn  Aque- 
duct Company,  but  now  owifed  by  the  city 
of  Auburn.  For  some  time  prior  to  Novem- 
ber 1,  1892,  the  aqueduct  company  had  sup- 
plied water  to  these  houses,  and  had  been 
paid  the  regular  rates  therefor  six  months 
in  advance,  on  May  and  November  1st  of  each 
year,  agreeably  to  the  regulations  of  the  com- 
pany. When  November  1,  1892,  came  round, 
Mr.  Wood  did  not  pay  or  tender  the  water 
rates  for  the  ensuing  six  months  as  usual. 
He  claimed  that  water  was  not  being  suffi- 
ciently supplied,  and  that  in  other  respects 
the  company  was  not  fulfilling  its  duty  to 
him.  The  company  did  not  shut  off  the 
water,  but  allowed  it  to  run  into  the  com- 
plainant's houses  during  the  whole  period 
of  that  six  months  ending  May  1,  189^. 

In  May,  1893,  the  aqueduct  company  trans- 
ferred this  system  of  waterworks,  and  all  its 
bills  against  the  water  takers,  to  the  city  of 
Auburn.  Immediately  after  the  transfer,  and 
in  the  same  May,  the  complainant,  Wood, 
tendered  to  the  proper  officer  the  regular 
water  rates  for  the  then  ensuing  six  mouths, 
to  end  November  1,  1898.  The  city  accepted 
the  money,  and  supplied  the  water  for  that 
six  months  as  usual.  In  November,  1893, 
Mr.  Wood  tendered,  as  before,  the  water 
rates  for  the  then  next  ensuing  six  months. 
This  time  the  city  refused  to  receive  the 
monev,  and  notified  Mr.  Wood  that  the  water 
would  be  shut  off  from  his  property  unless 
he  also  paid  the  water  bills  of  the  old  com- 
pany for  the  six  months  between  November 
1,  1892,  and  May  1,  1893,  which  had  not 
been  paid,  and  which  had  been  assigned  to 
the  city,  as  above  stated.  Mr.  Wood  re- 
monstrated, claiming  that  nothing  was  due 
from  him  on  old  bills ;  but  the  city  insisted, 
and  thereupon  he  filed  this  bill  to  restrain 
the  city  from  shutting  off  the  water  from 
him. 

The  complainant  concedes  that  the  rules 
of  the  old  aqueduct  company  and  of  the  pres- 
ent city  water  board  are  reasonable,  so  far 
as  they  require  him  to  pay  six  months  in 
advance.  He  contends,  however,  that  wben 
the  city  has  taken  his  money  for  one  six 
months,  paid  according  to  it,s  rules,  it  has 
waived  any  right  to  use  the  summary  remedy 
of  shutting  off  water  to  collect  a  disputed 
bill* for  any  prior  six  months;  that  the  city 
has  thereby  elected  to  continue  him  as  a 
water  taker,  and  resort  to  the  usual  legal 
remedies  for  settling  the  prior  dispute  ;  that 
any  rule  of  the  water  board  of  Auburn  which 
assumes  the  power  to  receive  the  water  taker's 
money  from  six  months  to  six  months,  and 
then,  at  any  time,  deprive  him  of  water  be- 
cause of  an  old  and  disputed  bill,  is  unrea- 
sonable, and  therefore  void. 

We  think  this  contention  must  be  sus- 
tained. 

Water  companies  and  municipalities  un- 
dertaking to  supoly  water  to  the  people  have 
an  undeniable  right,  when  not  affected  by 
legislation,  to  impose  such  reasonable  rules 
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as  will  husband  the  supply  and  economize 
the  use  of  the  water,  as  will  protect  the 
plant  and  keep  up  its  efficiency,  and  as  will 
insure  a  reasonable  revenue  and  its  prompt 
receipt.  On  the  other  hand,  such  companies 
and  municipalities  are  bound  to  supply  water 
at  reasonable  rates  to  every  person  within 
the  range  of  the  system  of  works.  Their 
rules  must  be  reasonable,  and  not  oppressive 
or  vexatious.  The  citizen  should  not  be  sub- 
ject to  any  whims  of  the  officials.  He  should 
have  a  secure  right  to  the  water  so  long  as 
he  promptly  pays  the  current  installments, 
and  makes  no  waste  or  misuse  of  the  water. 
So  far  as  appears,  Mr.  Wood  has  fully  com- 
plied with  these  conditions. 

The  only  trouble  is  over  an  old  and  dis- 
puted bin.  The  aqueduct  company  could 
have  insisted  on  payment  of  this  bill  in 
advance,  but  did  not.  It  could  have  shut 
off  the  water  during  the  time  covered  by 
the  bill,  but  did  not.  It  preferred  to  let  the 
bill  and  the  dispute  stana.  Its  successors, 
the  city,  with  presumed  knowledge  of  all  the 
facts,  did  not  shut  off  the  water.  It  accepted 
Mr.  Wood's  money  for  the  next  installment; 
furnished  water  for  that  six  months  to  him, 
as  one  within  his  rights  and  its  rules;  al- 
lowed him  to  suppose  that  the  old  bill  in 
dispute  would  be  ignored,  or  would  be  ad- 
justed as  are  disputes  between  other  parties. 
After  having  resumed  these  relations  with 
Mr.  Wood,  and  taken  his  money  therefor, 
the  city  now  insists  that  he  shall  now  be 
summarily  deprived  of  an  instant  and  con- 
stant necessity,  in  order  to  coerce  him  into 
a  surrender  of  his  position  of  defense  against 
the  old  bill.  Assuming  that  the  rules  of  the 
old  company  and  of  the  city  contemplate 
this  course,  we  think  they  are*  to  that  extent 
unreasonable,  and  therefore  without  legal 
force. 

The  parties  are  not  upon  equal  ground. 
The  city,  as  a  water  company,  cannot  do  aa 
it  will  with  its  water.  It  owes  a  duty  to 
each  consumer.  The  consumer,  once  taken 
on  to  the  system,  becomes  dependent  on  that 
system  for  a  prime  necessity  of  business, 
comfort,  health,  and  even  life.  He  must 
have  the  pure  water  daily  and  hourly.  To 
suddenly  deprive  him  of  this  water,  in  order 
to  force  him  to  pay  an  old  bill  claimed  to 
be  unjust,  puts  him  at  an  enormous  disad- 
vantage. He  cannot  wait  for  the  water.  He 
must  surrender,  and  swallow  his  choking 
sense  of  injustice.  Such  a  power  in  a  water 
company  or  municipality  places  the  con- 
sumer at  its  mercy.  It  can  always  claim 
that  some  old  bill  is  unpaid.  The  receipt 
may  liave  been  lost,  the  collector  may  have 
embezzled  the  money  ;  yet  the  consumer  must 
pay  it  again,  and  perhaps  still  again.  He 
cannot  resist,  lest  he  lose  the  water. 

It  is  said,  however,  that  the  consumer  can 
apply  to  the  courts  to  recover  back  any  sum  he 
is  thus  compelled  to  pay,  if  it  was  not  justly 
due  from  him,  or,  if  he  can  show  affirmatively 
that  it  is  not  a  just  claim  against  him,  he 
can,  by  judicial  process,  restrain  the  com- 
pany or  municipality  from  shutting  off  the 
water.  To  oblige  a  person  to  follow  such 
a  course  would  be  a  violation  of  the  funda- 
mental juristic  principle  of  procedure.    That 
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principle  is  that  the  claimaDt,  not  the  de- 
fendant, shall  resort  to  judicial  process;  that 
he  who  asserts  something  to  be  due  him,  not 
he  who  denies  a  debt,  shall  have  the  burden 
of  judicial  action  and  proof.  It  is  only  in 
the  case  of  dues  to  the  state  that  this  princi- 
ple is  suspended. 

'  It  is  said,  again,  that,  Mr.  Wood  having 
resorted  to  this  judicial  proceeding,  the  city 
may  now,  in  this  same  proceeding,  show 
that  there  is  no  defense  to  the  old  bill,  and 
thus  justify  its  action,  and  have  the  prayer 
of  Mr.  Wood  denied.  The  court  cannot'be 
required  in  this  proceeding  to  investigate 
and  determine  whether  there  is  anything  due 


on  that  old  water  bill.  The  city,  or  its  prede- 
cessor, at  one  time  had  the  right  to  insist  on 
its  payment  before  furnishing  water.  That 
right,  as  to  that  bill,  was  waived  fully  and 
effectually.  It  cannot  be  resumed  at  the 
pleasure  of  the  respondent.  The  water  must 
be  supplied  to' the  complainant  so  long  as 
he  will  promptly  pay  current  installments, 
and  otherwise  conform  to  the  reasonable  rules 
governing  the  supply  of  water.  The  re- 
spondent must  now,  in  its  turn,  resort  to 
judicial  process,  if  it  desires  to  enforce  any 
further  payment. 

Bill    HUHtained,    with    costs.      Injunction 
made  permanent. 
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STATE  of  Kansas,  ex  rel,  John  T.  LITTLE. 
Atty-Oen.^ 
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*  i .  An  action  In  the  nature  of  quo  war- 
ranto may  be  maintained  in  the  name  of 
the  state  by  the  attorney-fireneral,  to  oust  the 
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board  of  regents  of  the  University  of  Kansas 
from  the  exercise  of  corporate  powers  in  excess 
of  those  conferred  on  It  by  law.  The  board  of 
regents  is  such  a  corporation  as  is  subject  to  the 
control  of  this  court  In  such  an  action. 

2.  Admission  into  the  university  is 
made  free  by  statute*  and  the  board  of  re- 
gents has  no  power  to  collect  a  fee  of  $5,  or  any 
other  fee,  for  the  use  of  the  library,  or  to  exclude 
students  from  the  use  of  the  library  for  the  non- 
payment of  such  fee. 

3.  The  assumption  by  the  board  of  the 
power  to  collect  such  fees,  and  to  exclude 


a  OTB.— Nature  of  incorporated  institutions  belong- 
ijig  to  the  state, 
I.  In  general, 

a.  Banks, 

b.  Educaiional  inst-itutions. 

c.  Other  state  institutions. 
TI.  Liabilities  of  such  inatitutions. 

III.  Directors^  trtistees,  and  officers, 
a.  In  general, 
h.  Personal  linbUtty. 

I.  In  general. 

There  is  an  important  class  of  corporations  rep- 
resented by  that  considered  in  the  above  case  as  to 
which  text-books  and  treatises  are  almost  entirely 
silent.  It  is  that  of  Incorporated  institutions  be- 
longing to  and  controlled  by  the  state.  The  at- 
tempt is  here  made  for  the  tirst  time,  so  far  as  it 
appears,  to  collate  all  the  decisions  of  the  courts 
respecting  the  nature  of  this  class  of  corporations. 
This  is  at  much  risk  of  failing  to  find  some  cases 
pertaining  to  the  subject  because  of  the  wide  and 
Tague  range  of  subjects  under  which  the  cases  may 
have  been  placed  in  digests  or  other  law  books. 
The  most  frequent  example  of  this  class  of  corpo- 
rations now  existing  is  probably  that  of  a  state  uni- 
versity which  can  be  found  in  a  large  number  of 
states,  in  some  of  which  it  is  created  or  recognized 
by  the  constitution  itself. 

There  is  a  clear  distinction  between  this  class  of 
corporations  and  private  corporations  in  the  fact 
that  the  only  property  interests  involved  in  the 
former  belong  to  the  state.  Between  this  class  of 
public  corporations  and  municipal  corporations 
the  distinction  is  not  so  easy  t.o  state.  But  munici- 
pal corporations  arc  generally  understood  to  in- 
clude only  that  class  of  public  corporations,  each 
of  which  represents  in  some  respects  and  for  some 
purposes  a  particular  local  portion  of  the  public. 
That  is  to  say,  it  is  a  local  subdivision  of  the  state. 
It  also  exercises  a  certain  governmental  function 
with  respect  to  that  portion  of  the  public  within 
Its  territory.  On  the  other  hand  the  class  of  public 
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corporations  here  considered  may  be  described 
with  some  approach  to  clearness  as  incorporated 
state  agencies  or  institutions  created  to  carry  on 
certain  special  kinds  of  work  for  the  t)eneflt  of  the 
state  or  for  the  public  interest,  but  not  constitut- 
ing any  local  or  territorial  division  of  the  public 
for  any  governmental  purposes. 

This  class  of  corporations  is  also  distingriishable, 
but  with  some  difBculty,  from  the  large  class  of 
official  boards,  many  of  which  possess  powers  very 
similar  to  those  uF  a  corporation,  some  of  which 
might  perhaps  for  some  purposes  iye>  treated  as 
corporations.  Thus  the  power  to  hold  property  in 
trust  tor  the  state  has  been  given  in  such  a  case  to 
the  board  in  charge  of  an  asylum  without  ex- 
pressly declaring  the  board  to  be  a  corporation.  So 
boards  of  education  not  expressly  declared  to  toe 
corporations  often  have  powers  quite  similar  to 
those  of  corporations,  and  in  this  respect  aeem  to 
belong  to 'that  class  of  quasi  corporations  which 
include  the  townships  in  many  states.  But  in  this 
note  the  intention  is  to  present  the  law  of  incor- 
porated institutions  or  agencies  of  the  state  as  de- 
scribed above,  keeping  as  clear  a  distinction  as  may 
be  t)etween  them  and  munfcipal  corporations  as 
well  as  all  classes  of  quasi  corporations  which  rep- 
resent either  the  whole  or  a  part  of  the  public. 

a.  Banks, 

The  relation  to  the  state  of  a  state  bank  not  only 
created  but  owned  by  the  state  has  lieen  a  subject 
on  which  the  decisions  are  not  entirely  in  harmony. 
But  by  the  great  weight  of  authority  these  institu- 
tions are  held  to  be  for  most  purposes  equi^-a- 
lent  to  private  corporations.  In  some  early  Illi- 
nois cases  the  contrary  was  held. 

Thus  in  State  Bank  of  Illinois  v.  Brown,  2111. 106, 
an  action  by  a  state  bank  on  a  note  was  held  to  be 
exempt  from  the  statute  of  limitations  on  the 
ground  that  the  state  was  the  real  party. 

So  in  Ernst  v.  State  Bank  of  Illinois*  1  111.  31,  Ap- 
pendix, a  release  by  the  state  of  all  debts  due  to 
the  stale  was  held  to  include  the  release  of  a  note 
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students  from  the  library  for  the  nonpayment 
thereof,  is  an  unwaminted  assumption  of  corpo- 
rate powers,  from  the  exercise  of  ^hich  they  will 
be  ousted  by  this  court  in  a  suit  broufj^ht  in  the 
name  of  the  state  by  the  attorney-ereneral. 

(June  8, 1895.) 

APPLICATION  for  a  writ  of  quo  warranto 
to  oust  defendants  from  exercising  power 
in  reference  to  the  impopition  of  fees  for  the 
use  of  the  University  library  which  was  al- 
leged to  be  in  excess  of  their  Jurisdiction.  Ap- 
plication granted. 

The  facts  are  stated  in  the  opinion. 

Mesitrs,  John  T.  Little,  AttyGen.,  and 
Morton  ft  Clark,  for  plaintiff: 

The  object  of  this  action  is  similar  to  that 
in  State  v.  Topeka,  81  Kan.  454,  viz. :  to  oust 
the  hoard  from  the  exercise  of  a  power  which 
is  plainly  forbidden  by  law. 

The  acts  of  the  legislature  are  constitutional 
and  effective  to  confer  corporate  powers. 

Dill.  Mun.  Corp.  $^  22;  Beach  v.  Leahy ^  11 
Kan.  28;  Knoirles  v.  Board  of  Education  of 
Topeka,  33  Kan.  692. 

The  form  of  the  action  is  proper. 

Civil  Code,  ?;  653,  cl.  4;  Gen.  Stat.  1889,  p. 
1573:  State  v.  Topeka,  supra. 

Messrs,  D.  M.  Valentine  and  J.  W. 
Green,  for  defendants: 

The  supreme  court  has  original  jurisdiction 


in  quo  warranto  only  as  it  obtains  the  same 
from  the  State  Constitution,  art.  3,  ^3. 

This  jurisdiction  is  of  course  only  such  as 
was  understood  and  settled  to  be  quo  war- 
ranto jurisdiction  prior  to  or  9X  the  time 
when  the  constitution  was  adopted. 

State  y.  Wilson,  80  Kan.  661;  State  v.  AlUti, 
5  Kan.  213. 

Quo  warranto  cannot  be  maintained  against 
any  body  of  men  simply  because  they  are  a 
body  of  men. 

High,  Extr.  Legal  Rem.  g§  618,  636. 

Quo  warranto  has  nothing  to  do  with  any- 
thing except  with  the  Illegal  existence  or  ille- 
gal acts  of  regular  corporations  or  assumed 
regular  corporations  or  with  the  illegal  hold- 
ing or  attempted  illegal  holding  of  an  office. 

The  language  used  in  the  statute  is  similar 
to  the  language  used  in  other  statutes  having 
reference  to  counties  (Gen.  Stat.  1889,  par. 
1611),  townships  (Id.,  par.  7061),  and  school 
districts  (Id.  par.  5577),  yet  the  decisions  of 
this  court  are  uniform  that  counties,  town- 
ships, and  school  districts  are  not  corporations 
within  the  meaning  of  the  constitutino. 

Beae/t  v.  Leahy y  11  Kan.  23;  State  v.  Pawnee 
County  Gomrs.  12  Kan.  439;  PottairaUnnie 
Covnty  Comrs.  v.  (/Sullivan,  17  Kan.  58;  Eik- 
enberry  v.  Bazaar  Twp.  of  Chase  County,  22 
Kan.  561,81  Am.  Rep.  198;  State  v.  Sunders, 
42  Kan.  228;  Freelnnd  v.  Stitlmau,  49  Kan. 
197;  State  v.  Lewdling,  51  Kan.  562;  Cleaver  v. 


and  mortgage  to  the  state  bank.  But  it  is  shown 
that  the  act  establishlnfir  the  bank  provides  that 
notes  and  mortffaffes  given  to  the  bank  shall  be 
•*f  or  the  use  of  the  state."  This  seems  to  make  the 
bank  more  directly  an  agency  of  the  state  than  has 
been  usually  tbe  case  with  state  banks. 

So  in  Moreland  v.  State  Bank  of  Illinois,  1 111.208, 
the  failure  of  a  board  of  directors  of  the  state 
bank  to  protest  u  note  and  foreclose  a  mortgage  as 
required  by  statute  was  held  not  to  release  the 
sureties  on  a  note  which  was  given  for  accommo- 
dation. The  decision  is  based  in  part  at  least  on 
the  accommodation  character  of  the  note,  but  the 
court  tscems  to  regard  tbe  negligence  of  the  board 
of  directors  as  within  the  rule  which  denies  that  the 
state  shall  be  prejudiced  by  an  omission  of  duty 
on  the  part  of  its  officers. 

In  Linn  v.  State,  2111.  87.  25  Am.  Deo.  71,  overrul- 
ing Hnyder  v.  State  Hank  of  Illinois,  1  111.  122,  it  was 
held  in  1833  that  bills  of  the  state  bank  were  billd  of 
credit  issued  by  the  state  within  the  prohibition  of 
»  the  rnited  States  Constitution.  This  decision  is,  in 
its  result,  contrary  to  decbions  by  other  state 
courts  and  by  the  Supreme  Court  of  the  United 
States  as  shown  in  the  cases  hereafter  following. 
But  tbe  state  bank  of  Illinois  was  not  only  owned 
by  tbe  fitate  and  its  cashiers  i^avc  bonds  dii^pctly  to 
the  sUite,  but  its  bills  were  by  statute  made  receiv- 
able at  all  times  for  any  debt  due  to  the  state,  or  to 
any  county,  as  well  as  for  debts  due  to  the  bank. 
Moreover  all  the  revenues  of  the  state  were 
*'  pledged"  for  the  redemption  of  the  bills  of  the 
bank  and  the  legislature  ^'pledged"  itself  to  re- 
deem in  gold  and  silver  all  the  bills  issued  by  the 
bank. 

But  the  mere  fact  that  tbe  bills  of  a  bank  which 
waa  owned  by  the  state  were  made  receivablelin  all 
payments  of  debts  due  to  the  state  was  held  in 
Woodruff  V.  Trapnall,  51  (J.  8. 10  How.  190,  i;{  L.  ed. 
383.  insufficient  to  make  them  bills  of  credit  issued 
by  the  state  or  on  the  faith  of  the  state.  That  case 
may  possibly  be  distinguished  from  the  Blinoiscase 
by  reason  of  the  fact  that  the  bank  had  a  cash  cap- 
ital with  resources  and  property  of  its  own  subject 
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to  judicial  process,  and  it  did  not  appear  thaf:  tbe 
state  had  guaranteed  the  bills  or  in  any  way  pledged 
its  credit  to  secure  them.  Although  the  Illinois 
case  is  at  first  sight  in  conflict  with  the  other  de- 
cisions it  is  by  no  means  clear  that  it  is  so  in  prin- 
ciple. Tbe  pledging  of  the  credit  of  the  state  for 
the  payment  of  the  bills  in  addition  to  making  them 
receivable  for  all  debts  to  the  state  would  seem  to 
be  very  nearly  an  indirect  way  of  emitting  bills  of 
credit  by  the  state.  This  responsibility  of  the  state 
of  Illinois  for  the  payment  and  redemption  of  the 
bills  of  the  bank  is  an  element  which  does  not  seem 
to  have  existed  in  the  case  of  tbe  state  banks  in 
other  states. 

That  the  notes  of  a  state  bank,  which  was  the 
property  of  the  state,  are  not  bills  of  credit  Issued 
by  the  state  within  the  meaning  of  constitutional 
prohibitions  against  the  issuing  of  bills  of  credit  by 
a  state,  is  decided  in  Owen  v.  Branch  Bank  at  Mo- 
bile, 3Ala.  258;  McFarland  v.  State  Bank,  4  Arlt.  44, 37 
Am.  Dec.  761:  State  v.  Calvin,  R.  M.  Charlton  (Ga.) 
151;  Lampton  v.  Commonwealth's  Bunk,  2  Litt, 
(Ky.)  301;  Bank  of  the  Commonwealth  v.  Spilman, 
3  Dana.  150:  Bunk  of  the  Commonwealth  v.  Swind- 
ler, 2  Dana,  883;;Jones  v.  Bank  of  Tennessee,  8  B. 
Mon.  122,  46  Am.  Dec.  540;  Bank  of  Commonwealth 
of  Kentucky  v.  Clark,  4  Mo.  59;  Griffith  v.  Common- 
wealth Bank  of  Kentucky,  Id.  255;  Craighead  v. 
State  Bank.  Meigs,  190;  Woodruff  v.  Trapnall,  51 
U.  8. 10  How.  190, 13  L.  ed.  383.  and  Briscoe  v.  Bank 
of  the  Cx>mmonwealth  of  Kentucky,  3(5 U.S.  11  Pet. 
257,  9  L.  ed.  709,  affirming  7  J.  J.  Marsh.  349;  Dar- 
rlngton  v.  Branch  Bank  of  Alabama,  54  U.  S.  13 
How.  12, 14  L.  ed.  30. 

In  the  leading  ca.oe  on  this  subject  in  the  Su- 
preme Court  of  the  United  States.that  of  Briscoe  v. 
Bank  of  the  Commonwealth  of  Kentucky,  tnipra^ 
this  decision  was  based  on  the  ground  that  the 
funds  of  the  bank  and  its  property  of  every  de- 
scription wei*e  responsible  for  the  payment  of  its 
debts  and  could  be  reached  by  legal  or  equitable 
process  so  that  the  bank  in  this  respect  could  claim 
no  exemption  under  the  prerogatives  of  the  state. 
The  court  said:  ''It  is  a  simple  corporation,  acting 
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Gom.U  Pa.  283;  State  v.  Evans.  3  Ark.  585,  36 
Am.  Dec.  468;  People  v.  Whitcomb,  56  111.  172; 
Stultz  V.  State,  65  Ind.  492. 

The  public  cannot  sue. 

State  V.  McLaughlin,  15  Kan.  328,  22  Am. 
Rep.  264;  Center  2\op.  v.  Hunt,  16  Kan. 
438;  Atchison  v.  State,  34  Kan.  379;  Argentine 
V.  StaU,  46  Kan.  431. 

Quo  warranto  will  not  lie  to  determine  dis- 
puted private  rights  or  to  determine  any  dis- 
puted rights  where  another  plain  and  adequate 
remedy  exists,  or  to  oust  a  corporation  from  the 
exercise  of  assumed  powers  where  such  powers 
cannot  technically  be  called  franchises. 

State  V.  Minnesfjta  Thresher  Mfg.  Go,  3  L. 
R.  A.  510,40  Minn.  213;  McBonald  v.  Alcona 
Covnty  Suprs.  91  >Iich.  459;  People  v.  Cooper, 
139  111.  461;  State  v.  Pittsburgh,  F.  dk  A.  R, 
Co.  50  Ohio  St.  239. 


Alien,  J.,  delivered  the  opinion  of  the 
court : 

This  action  is  prosecuted  in  the  name  of 
the  state,  on  the  relation  of  the  attorney-gen- 
eral, against  the  regents  of  the  university, 
the  chancellor,  and  the  treasurer,  to  oust 
thcTi  from  the  exercise  of  the  power,  which 
it  is  alleged  they  have  usurped,  of  chargiuff 
the  students  who  are  residents  of  the  state 
an  annual  library  fee  of  five  dollars,  and  a 
graduating  fee  of  five  dollars,  and  of  exclud- 
ing such  students  who  fail  to  pay  the  library 
fee  from  the  use  of  the  books.  It  is  alleged 
that  the  university  is  a  corporation,  and  that 
enforcing  the  payment  of  such  fees  by  resi- 
dents of  the  state  is  an  assumption  of  un- 
warranted corporate  powers  by  the  regent*; ; 
that  the  statute  makes  admission  to  the  uni- 
versity free  to  all  residents  of  the  state.     It 


within  the  sphere  of  itsoorporate  powers,  and  can 
Domore  transcend  tbem  than  any  other  banking 
institution.  The  state,  as  a  stockholder,  bears  the 
same  relation  to  the  bank  as  any  other  stock- 
holder.^* The  court  also  said:  ''If  a  state  may  own  a 
part  of  the  stock  of  a  bank,  we  know  of  no  prin- 
ciple which  prevents  it  from  ownlogr  the  whole." 

The  same  court  in  Darrlogton  v.  Branch  Bank 
of  Alabama,  supra,  in  makinfr  a  similar  decision 
said:  'The  charter  of  the  bank  Kave  to  it  all  the 
naeans  of  credit  with  the  publicthat  banks  usually 
have  or  could  desire.  That  some  reliance  may 
have  been  placed  on  the  truaranty,  of  the  eventual 
payment  of  the  notes  of  the  l>ank  by  the  state  may 
be  admitted.  But  this  was  a  liability  altoflrether 
different  from  that  of  a  state  on  a  bill  of  credit.  It 
was  remote  and  contingent.  ...  No  one  re- 
ceived a  bill  of  this  bank  with  the  expectation  of 
its  being  paid  by  the  state."  As  in  the  preceding' 
case  the  court  emphasizes  the  fact  that  the  prop- 
erty of  the  bank  wus  subject  to  Judicial  process  by 
its  creditors  in  which  the  state  in  its  sovereign  ca- 
pacity could  not  interfere. 

Another  phase  of  the  doctrine  appears  In  Curran 
v.  Arkansas,  66  CJ.  8. 15  How.  904,  U  L.  ed.  705.to  the 
effect  that  a  state  which  is  the  sole  stockholder  In  a 
bank  Is  not  a  creditor  of  the  bank  within  the  rule 
giving  preference  to  the  state  over  other  creditors 
of  an  insolvent.  It  was  held  that  the  assets  placed 
by  the  state  in  the  hands  of  the  bank  constituted  a 
fund  upon  the  credit  of  which  the  bank  Issued  its 
bills,  and  that  when  the  bank  became  insolvent  it 
had  no  longer  any  capital  stock  belonging  to  the 
state  which  the  state  couid  withdraw.  Therefore 
it  was  held  that  the  state  could  not  cancel  its  bonds 
given  for  money  borrowed  of  the  bank,  or  with- 
draw any  part  of  the  specie  or  otlier  property  of 
the  bank,  as  to  do  so  would  impair  the  obligation 
of  contracts  made  with  the  owners  of  the  bills  is- 
sued by  the  bank. 

This  decision  was  expressly  followed  in  Baring  v. 
Dabney,86  U.  S.  19  WalL  1. 28  L.  ed.  90,where  it  was 
held  that  the  assets  of  an  insolvent  t)ank  although 
it  was  altogether  owned  by  the  state,  could  not  be 
appropriated  by  legislative  act  or  otherwise  to  pay 
the  debts  of  the  state  as  distinguished  from  the 
debts  of  the  bank,  but  that  its  assets  were  a  trust 
fund  first  applicable  to  the  paymeut  of  the  bank^s 
debts. 

The  denial  of  any  attribute  of  sovereignty  to 
such  a  state  bank  is  also  made  in  Bank  of  State  v. 
Gibson,  6  Ala.  814,  where  it  was  held  that  a  bank 
owned  by  the  state  was  subject  to  the  same  rule 
as  other  creditors  of  a  decedent's  estate  in  respect 
to  presenting  its  claim  within  eighteen  months 
after  the  grant  of  admlDistration. 

So  In  Bank  of  State  v.  Gibbe,  3  McCord,  L.  377.  the 
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rule  that  a  state  is  entitled  to  priority  over  other 
creditors  in  enforcing  payment  of  an  obligation 
due  to  It  is  denied  application  in  the  case  of  a  de^^t 
due  to  a  bank  which  was  owned  entirely  by  the 
state.  The  court  held  that  it  was  on  the  same  level 
as  other  corporations. 

That  a  state  bank  although  owned  entirely  by  the 
state  has  no  priority  over  other  creditors  of  a  de- 
cedent's estate  was  also  decided  in  Fields  v.  Wheat- 
ley,  1  Bneed,  851,  on  the  ground  that  no  part  of  the 
sovereignty  ot  the  state  resides  in  the  bank. 

Likewise  it  is  decided  that  a  debt  due  the  Bank  of 
Tennessee  is  not  due  to  the  state,  in  Bank  of  Ten- 
nessee V.  Dibrell,  SSueed.  370.  holding  that  a  statu- 
tory provision  for  deducting  an  indebtedness  to 
the  state  from  the  salary  of  a  public  officer  did  not 
apply  to  a  debt  due  to  the  bank  because  the  bank 
was  not  an  integral  part  of  the  state  sovereignty. 

That  bills  of  the  Bank  of  Tennessee  shall  he  re- 
ceivable at  the  treasury  and  In  payment  of  taxes 
was  held  a  statutory  provision  subject  to  repeal 
except  as  it  affected  bona  fide  holders  who  took  the 
bills  prior  to  the  repeal.  Furman  v.  Nichol,  3 
Ctoldw.  432. 

That  the  Bank  of  Tennessee  chartered  for  the 
benefit  of  the  state  is  a  public  corporation  is  de- 
cided In  B&nk  of  Tennessee  v.  Woodson,  5  Ooldw. 
176,  which  decides  that  the  removal  of  the  assets  to 
a  place  not  authorized  by  law  was  beyond  the  au- 
thority of  the  trustees  of  the  bank. 

The  property  of  the  bank  is  aiso  so  far  recognissed 
as  the  property  of  the  state  as  to  be  exempt  from 
taxation.  Nashvilla  v.  Bank  of  Tennessee,  1  Swan, 
269. 

See  other  cases  as  to  taxation  of  state  institu- 
tions under  beading  as  to  LiahUities  ofstuh  imstitU' 
lions^  infra,  H. 

But  the  fact  that  the  state  is  sole  owner  of 
the  stock  of  a  bank  is  held  not  to  make  a  suit 
against  the  bank  the  same  as  a  suit  against  the 
state  so-as  to  defeat  the  Jurisdiction  of  the  courts 
Bank  of  Kentucky  v.  Wister,  27  U.  S.  2  Pet  818.  7 
L.  ed.  437. 

The  al)<)ve  case  followed  that  of  Bank  of  United 
States  V.  Planters  Bank  of  Georgia,.  22  U.  S.  9 
Wheat.  904,  6  L.  ed.  244,  In  which  case  the  state  was 
a  corporator  as  well  as  a  proprietor  of  stock,  but 
was  not  the  sole  proprietor. 

In  State  Bank  v.  Clark,  8  N.  C.  36,  it  was  held  that 
a  so.called  state  bank  was  a  private  corporation  so 
that  Its  books  were  not  admissible  in  evidence,  but 
the  facts  as  to  the  character  of  the  bank  are  not 
discussed  or  stated. 

b.  Educational  instUutiom. 

Although  this  note  relates  only  to  institutions 
which  are  owned  by  the  state  and  are  also  inoor* 


1S95.      State,  ex  reL  Little,  v.  Board  op  Reqentb  of  Univrksity  of  Kansas. 
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is  admitted  that  the  regents  have  been  col- 
lecting such  library  fee«  and  claim  the  right 
t<)  do  so.  and  also  the  right  to  exclude  stu- 
dents who  refuse  to  pay  from  the  use  of  the 
library.  But  it  is  contended  that  the  exer- 
cise of  this  assumed  power  cannot  be  in- 
<)uired  into  by  an  action  in  the  nature  of 
quo  warranto,  for  the  reason  that  the  state 
university  is  not  a  corporation,  or,  if  a, cor- 
poration in  any  sense,  then  only  a  quasi  cor- 
poration, whose  doings  cannot  be  inquired 
into  in  an  action  of  this  kind.  It  is  con- 
tended that  the  jurisdiction  of  this  court  of 
original  proceedings  in  the  nature  of  quo 
warranto  is  confined  to  such  cases  as  were 
regarded  as  proper  ones  for  the  exercise  of 
the  jurisdiction  of  the  courts  by  proceedings 
in  quo  warranto  at  the  time  of  the  adoption 
of  the  constitution  ;  that  the  jurisdiction  of 


the  court  cannot  be  extended  by  legislative 
enactment  to  cases  of  a  different  nature.  It 
is  claimed  that  quasi  corporations  are  crea- 
tures of  the  law,  established  for  the  purposes 
of  government,  and  while  they  have  some  of 
the  attributes  of  corporations,  yet  that  they 
are  not  such  corporations  as  those  over  the, 
actions  of  which  the  courts  exercise  their 
supervisory  power  by  actions  of  this  nature. 
In  the  fourth  subdivision  of  section  658  of 
the  Code  it  is  provided  that  this  action  may 
he  maintained  "  when  any  corporation  do  or 
admit  acta  which  amount  to  a  surrender  or  a 
forfeiture  of  their  rights  and  privileges  as 
a  corporation,  or  when  any  corporation  abuses 
its  power  or  exercises  powers  not  conferred 
by  law."  In  State  v.  Topeka,  81  Kan.  452, 
it  was  held  that,  "whenever  a  municipal 
corporation  usurps  any  power  which  might 


porated.  it  Is  proper  to  refer  merely  for  the  sake  of 
distinction  to  similar  iostitutions  which  receive 
state  aid.  On  tbia  point  It  is  settled  that  the  fact 
thai  an  institution  of  learDing  reoeivea  aid  from 
the  state  does  not  of  itself  make  it  a  public  corpo- 
ration. Cleaveland  v.  Stewart,  3  Ga.  283:  Illinois 
Board  of  Education  v.  Greenebaum.  89  III.  010: 
Biiardof  Biducation  of  the  State  v.  Bakewell,  122 
111.  830;  Reventsof  University  of  Maryland  v.  Wil- 
liams.  9  Gill  &  J.  385,  31  Am.  Bea  72. 

In  Cleaveland  v.  Stewart,  supra,  it  is  said.  '*thl8 
bounty  it  can  receive  or  not.  It  is  the  beneficiary 
of  the  state,  but  that  gives  the  state  no  rights 
over  it." 

In  Illinois  Board  of  Education  v.  Greenebaum« 
9iij>ra,  it  is  said  that  the  fact  that  no  appropriation 
has  been  made  from  the  state  treasury  for  the 
maintenance  of  an  institution  \s  one  feature  which 
distinguishes  it  from  state  institutions  properly  so 
called. 

But  in  Board  of  Education  of  the  State  v.  Bake- 
well,  gupra,  it  is  held  that  appropriations  for  a 
university  by  the  state  do  not  chancre  the  private 
character  in  which  it  was  established  by  private 
benefactloDS,  and  that  a  declaration  by  the  leRisla- 
ture  that  a  state  normal  university,  which  was  in 
fact  a  private  corporation,  was  a  state  institution 
and  that  its  property  belongred  to  the  state,  is  a 
mere  harmless  declaration  upon  the  statute  book 
having-  no  effect. 

In  Regents  of  University  of  Maryland  v.Wll- 
liams,  tiupra<t  it  was  said  of  the  University  of  Mary- 
land that  it  had  none  of  the  characteristics  of  a 
public  corporation  because  the  state  was  not  the 
founder  of  it  but  merely  gave  It  capacity  to  ac- 
quire and  bold  property,  and  that  its  private  char, 
acter  was  not  affected  by  subsequent  endowments 
by  the  sute. 

That  an  incorporated  state  university  although 
established  by  public  law  and  endowed  and  sup- 
ported by  the  state  is  not  a  public  corporation, 
or  is  at  most  a  quasi  public  corporation,  is  de- 
clared inf  State  v.  Carr,  111  Ind.  385.  But  the 
question  really  decided  was  that  the  university 
fund,  which  by  a  certain  statute  was  to  be  loaned 
at  Feveo  per  cent,  was  not  a  part  of  the  ''public 
funds"  within  the  meaning  of  a  later  statute  re- 
quiring eight  per  cent  interest  on  a  loan  of  public 
funds.  Therefore  while  the  declaration  in  the 
case  that  the  corporation  was  not  a  public  one  is 
in  conflict  with  the  weight  of  authority  respecting 
similar  corporations,  the  decision  on  the  point  ac- 
tually involved  Is  in  no  respect  opposed  to  the 
other  authorities. 

A  later  Indiana  case  decides  that  the  State  Board 
of  Agriculture  which  is  created  a  body  corporate 
with  perpetual  succession,  including  as  ex  officio 
members  the  president  of  each  county  agricultural 
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society,  and  which  is  in  a  sense  an  educational  in- 
stitution required  to  bold  meetings,  receive  re- 
ports from  county  societies,  and  make  an  annual 
report  to  the  legislature,  but  receives  its  funds  for 
the  most  part  from  other  sources  than  the  state,  is 
not  a  public  but  is  a  private  corporation,  although 
no  shares  of  stock  are  issued.  •  Downing  v.  Indiana 
State  Board  of  Agriculture,  12  L.  R.  A.  664, 129  Ind. 
443.  But  In  addition  to  the  fact  that  its  funds  were 
chiefly  derived  from  other  sources  than  the  state 
the  court  laid  stress  on  the  fact  that  the  legislature 
bad  itself  treated  the  corporation  as  a  private  one 
by  making  it  a  loan  of  state  money  and  taking  a 
mortgage  upon  its  property.  The  question  arose 
in  this  case  in  respect  to  the  validity  of  a  statute 
abolishing  the  board  and  transferring  its  property 
to  anotber  board,  but  the  statute  was  held  uncon- 
stitutional because  of  the  private  character  of  the 
corporation. 

But  neither  of  these  Indiana  cases  refers  to  State 
V.  White,  82  Ind.  278,  42  Am.  itep.  496,  in  which  the 
court  held  that  Purdoe  University  being  endowed 
by  virtue  of  an  act  of  congress  donating  public 
lands  for  agricultural  colleges  and  kept  in  existence 
very  largely  by  legislative  appropriations,  was 
''therefore  an  educational  institution  sustaining  re> 
lations  to  the  people  at  large  analogous  to  those 
occupied  by  other  publicschools  and  colleges  of  the 
state  maintained  at  public  expense,  and  one  in 
which  all  the  inhabitants  of  the  state  have  a  com- 
mon interest"  Consequently  the  court  by  man- 
damus compelled  the  trustees  and  faculty  of  the  in- 
stitution to  admit  as  a  student  a  person  who  had 
been  improperly  refused  admission  because  he 
would  not  pro mlise  to  disconnect  himself  from  ac- 
tive membership  in  a  Greek  letter  fraternity  or 
secret  college  society. 

That  a  state  university  although  recognized  by 
the  constitution  of  the  state  may  not  be  a  corpora- 
tion is  the  decision  In  Weary  v.  State  University,  42 
Iowa,  88S.  In  this  case  it  was  he  d  that  whUe  the 
legislature  bad  declared  that  school  lands  were 
granted  to  such  university  by  the  state  and  others 
were  donated  to  It,  this  meant  simply  that  such 
lands  had  been  appropriated  to  Its  beueflt  when  the 
lands  were  sold  and  patents  were  Issued  by  the 
state.  It  was  accordingly  held  that  no  action 
could  be  maintained  against  the  university.  But 
in  many  states  incorporated  state  universities  have 
been  established,  and  in  some  cases  this  has  been 
done  by  the  constitution  of  the  state. 

The  Agricultural  &  Mechanical  College  in  Ohio 
is  held  not  to  be  a  corporation,therefore  the  consti- 
tutional provision  as  to  special  statutes  conferring 
corporate  powers  is  held  not  to  apply  to  It.  Neil 
V.  Ohio  Agricultural  &  Mechanical  College  Trus- 
tees, 31  Ohio  St.  15. 

In  South  Dakota  the  state  was  held  liable  in  Jew 
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be  conferred  upon  it  by  the  sovereign  power 
of  the  state,  but  which  has  not  been  so  con- 
ferred, such  corporation  may  be  ousted  from 
the  exercise  of  such  power  by  a  civil  action 
in  the  nature  of  quo  warranto  in  the  supreme 
court."  In  that  case  judgment  was  entered 
ousting  the  city  from  the  assumed  power  of 
raising  a  revenue  from  the  sale  of  intoxicat- 
ing liquors  by  granting  licenses  or  permits 
therefor. 

Is  the  university  such  a  corporation  as  is 
referred  to  in  the  statutory  provision  above 
quoted?  The  present  state  university  is  the 
successor  of  the  Lawrence  University  of  Kan- 
sas, incorporated  under  an  act  of  the  territo- 
rial legislature  approved  January  29,  1861. 
This  act  provided  for  the  establishment  of 
a  private  corporation.  Under  subsequent 
legislation  the  school  was  taken   in  charge 


by  the  state,  and  is  now  a  public  institution, 
established  and  maintained  under  the  follow- 
ing provision  of  the  Constitution  (art.  6, 
§  7)  :  "Provision  shall  be  made  by  law  for 
the  establishment  at  some  eligible  and  central 
point  of  a  state  university  for  the  promotion 
of  literature,  and  the  arts  and  sciences,  in- 
cluding a  normal  and  an  agricultural  depart- 
ment. All  funds  arising  from  the  sale,  or 
rents  of  lands  granted  by  the  United  States 
to  the  state  for  the  support  of  a  state  univer- 
sity, and  all  other  grants,  donations,  or  be- 
quests either  by  the  state  or  individuals  for 
such  purpose,  shall  remain  a  perpetual  fund, 
to  be  called  the  university  fund,  the  interest 
of  which  shall  be  appropriated  to  the  sup- 
port of  the  state  university."  Article  6  of 
the  Constitution  treats  of  the  subjectof  educa- 
tion.    In  the  section  quoted  it  not  only  au- 


eU  Nursery  Co.  v.  State,  4  S.  Dak.  213,  W  N. 
W.  Rep.  1086,  for  trees  and  shrubbery  on  the 
grounds  of  the  state  agricultural  coUefre.  but  it 
does  not  appear  that  the  institution  was  a  corpo- 
ration. 

Where  incorporated  universities  exist  which  are 
founded  and  supported  by  the  state  they  are  gener- 
ally treated  by  the  courts  as  public  rather  than 
private  corporations.  The  main  case  of  State  v. 
Board  of  Regents  of  Universitt  of  Kansas 
is  in  accord  with  other  decisions  on  this  point. 

The  University  of  Alabama  is  held  in  University 
of  Alabama  Trustees  v.  Winston,  5 Stew.  &  P.  (Ala.) 
17,  to  be  a  public  corporation  the  charter  of  which 
is  subject  to  alteration,  amendment,  or  repeal  at 
the  pleasure  of  the  ureneral  assembly.  This  is  de- 
clared to  t)e  in  every  respect  a  public  Institution 
created  by  legislative  enactment  without  the  aid 
of  private  contributions.  The  court  says:  **rtistrue 
this  instrumentality  (of  government)  is  confined  to 
the  disposition  of  a  particular  part  of  the  public 
domain,  the  collection  and  appropriation  of  the 
proceeds  in  a  particular  way,  the  erection  of  col- 
lege buildings  and  other  duties  attendant  upon  the 
establishment  and  support  of  an  Institution  of 
learning."  Butit  is  regarded  as  an  instrumental- 
ity of  the  state. 

The  California  Statute  of  1879.  art.  9.  «  9,  declared 
that  the  University  of  California  should  be  con- 
tinued in  the  form  and  character  prescribed  In  the 
acts  then  in  force,  subject  to  legislative  control 
for  certain  specified  purposes  only.  The  Hastings 
College  of  Law  having  been  made  a  part  of  the 
University,  as  decided  in  Foltz  v.  Hoge,  54  Cal.  28. 
it  is  decided  in  People  v.  Kewen.  69  CaL  215.  that 
the  legislature  could  not  therefore  change  the 
form  of  its  government  by  creating  a  board  of 
trustees  to  take  the  place  of  the  board  of  directors 
pro\ided  for  by  the  act  cr«»ating  the  college. 

The  medical  college  of  Virginia  which  is  owned 
by  the  state  and  was  incorporated  by  act  of  the 
legislature  after  a  transfer  to  the  state  of  the 
property  of  a  previously  existing  medical  school, 
is  held  la  Lewis  v.  Whittle,  77  Va.  415,  to  be  in  every 
sense  a  public  corporation  holding  its  life  and 
property  at  the  pleasure  of  the  legislature. 

The  University  of  Louisiana  created  and  pro- 
vided for  by  the  constitution  of  the  state  is  a  pub- 
lic institution  and  property  belonging  to  it  is  de- 
voted to  public  use.  Tulane  Education  Fund  v. 
New  Orleans  Board  of  Afsessore,  38  La.  Ann.  292. 

See  further,  infra  IT.,  as  to  taxation  of  property 
of  state  institutions. 

An  appropriation  to  the  Univeisity  of  Louisiana, 
made  under  the  requirement  of  the  Constitution, 
article  230,  is  entitled  to  preference  In  payment 
over  all  oii0v  warrants  drawn  against  the  general 
fund  except  warrants  in  favor  of  the  Mechanical 
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ft  Agricultural  College  and  of  the  University  for 
the  education  of  colored  persons,  which  are  con- 
current in  rank  therewith,  and  warrants  for  sal* 
aries'of  constitutional  officers  which  are  entitled  to 
preference  over  all  others.  State  v.  Burke,  35  La. 
Ann.  457. 

The  University  of  Michigan  is  a  corporation  ca- 
pable of  owning  property  and  is  a  corporation  of  a 
public  character,  having  t>een  erected  and  sup- 
ported by  a  public  fund,  and  the  corporators  of 
which  have  no  private  interest  whatever  connected 
with  their  corporate  character.  The  regents  of 
the  University  of  Michigan  located  at  Ann  Art)or« 
are  the  successors  to  the  functions  and  property 
rights  of  the  trustees  of  the  University  of  If  ichigao 
locate*!  at  Detroit.  Regents  of  University  of 
Michigan  v.  Detroit  Board  of  Education,  4  Mich. 
218. 

They  are  entitled  to  maintain  an  action  for  the 
purchase  price  of  lands  lawfully  sold  by  them. 
Regents  of  University  of  Michigan  v.  Detroit 
Young  Men's  Soc.  12  Mich.  138. 

The  board  of  regents  of  the  University  of  Ne- 
braska, being  a  body  corporate  with  power  to  sue 
and  be  sued  and  to  acquire  property,  is  a  public 
corporation  within  the  control  of  the  legislature. 
The  whole  interests  and  franchises  of  the  corpora- 
tion are  the  exclusive  property  and  domain  of  the 
government  itself  and  therefore  It  is  in  the  strict- 
est sense  a  public  corporation.  Regents  of  Uni- 
versity of  Nebraska  v.  McConnell,  5  Neb.'436. 

The  state  treasurer  being  by  statute  the  custo- 
dian of  the  funds  of  the  Cniveraity  and  the  office 
of  treasurer  of  the  University  having  t)een  abol- 
ished, the  University  has  no  longer  any  power  to 
sue  for  moneys  t)elonging  to  the  regents'  fund 
which  a  former  treasurer  has  refused  to  turn  over 
to  the  state  treasurer.    Ibid. 

Since  this  institution  is  a  public  corporation  and 
the  funds  are  in  the  hands  of  the  state  treasurer  an 
appropriation  is  necessary  in  order  to  permit  war- 
rants to  be  drawn  on  the  regents*  fund  in  his  hands. 
State  V.  Babcock,  17  Neb.  612:  State  v.  Liedtke,  9 
Neb.  408. 

The  University  of  North  Carolina  la  a  public  in- 
stitution and  body  corporate  and  therefore  subject 
to  legislative  control.  The  fact  that  It  has  re- 
ceived private  donations  does  not  affect  its  public 
character  as  it  was  originally  and  still  is  a  creature 
of  the  legislature  absolutely  dependent  on  the  leg- 
islature for  its  existence.  Therefore  the  legisla- 
ture has  power  to  change  the  laws  so  that  funds 
formerly  payable  to  the  institution  will  be  diverted 
in  other'directions.  University  of  North  Carolina 
V.  Maultsby.  43N.C.257. 

In  Oregon  it  is  held  that  the  numljer  of  directors 
of  the  State  University  constitute  a  corporation 
although  the  legislature  has  not  expressly  declared. 
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thorizes^  but  it  requires,  special  legislation 
for  the  establishment  of  a  university.  The 
legislation  must  be  special,  because  but  one 
university  is  contemplated.  It  is  claimed 
that  section  1,  article  12,  of  the  Constitution, 
which  treats  of  corporations,  and  provides 
that  "the  legislature  shall  pass  no  special 
act  con ferrine  corporate  powers."  would  ren- 
der void  a  special  act  conferring  corporate 
powers  on  the  university,  and  that  the  leg- 
islation with  reference  to  the  university  can 
only  be  upheld  on  the  ground  that  it  is 
a  quasi  corporation,  and  not  a  corporation 
proper.  It  is  conceded  by  the  very  learned 
counsel  for  the  defendant  that  universities 
are  generally  corporations  proper,  but  it  is 
claimed  that  our  state  universitv,  while  a 
valid  public  institution,  cannot  be  a  valid 
corporation  because  of  section  1,  article  12. 


We  think  this  section  has  no  application  to 
legislation  with  reference  to  the  university. 
It  is  in  the  article  which  treats  of  corpora- 
tions in  general.  The  section  of  the  consti- 
tution first  quoted,  however,  is  in  the  article- 
treating  of  the  subject  of  education,  and  ap- 
plies specifically  to  the  establishment  of  a 
university.  It  directs  the  establishment  of 
such  an  institution,  leaving  the  legislature 
free  in  determining  as  to  particulars.  It  is 
true  that  there  is  no  express  grant  of  author- 
ity to  make  it  a  corporation,  but  in  view  of 
the  fact  that  such  institutions  are  generally 
corporations,  and  of  the  difllculty,  if  not  utter 
impracticability,  of  establishing  a  school  au- 
thorized to  receive  donations,  and  to  hold 
extensive  properties  intended  for  the  use  of 
each  succeeding  generation,  without  confer- 
ring corporate  powers,  we  think  it  clear  that 


them  to  be  such,  since  some  of  tbe  powers  con- 
ferred could  only  be  exercised  by  a  corporation. 
Dunn  v.  University  of  Oregon,  9  Or.  867. 

The  University  of  Wastilngton  established  by 
the  Washington  statutes  is  under  the  administra- 
tion of  the  board  of  regents  constituted  by  the  Act 
of  March  27,  1890,  the  sources  of  revenue  being 
tuition  fees  and  legislative  appropriations.  Tbe 
board  of  land  and  building  commissioners  are  held 
to  have  no  power  to  draw  on  the  university  fund. 
State  V.  Lindsley.  3  Wash.  125. 

The  board  of  regents  of  the  University  of  Wis- 
consin having  been  abolished  and  a  new  and  dif- 
ferent corporation  established  under  the  same 
name,  it  is  held  that  a  contract  of  theoJd  board  for 
tbe  services  of  a  professor  is  unaffected  by  the 
change.  Butler  v.  Regents  of  the  University,  82 
Wis.  124. 

Under  Colorado  Const.,  art.  8,  fi  5,  making  the 
University  located  at  Boulder,  the  Agricultural 
College  at  Fort  Collins,  the  School  of  Mines  at 
Golden,  the  Institution  for  the  Education  of  Mutes 
at  Colorado  Springs,  institutions  of  tbe  state,  their 
location  is  held  to  be  permanently  fixed  as  thus 
designated  and  subject  to  change  only  by  constitu- 
tional amendment.    State  Institutions.  9  Colo.  6^. 

Tbe  Florida  Agricultural  College  having  been 
founded  by  the  state  with  public  moneys  derived 
in  trust  from  the  government  of  theUnit«id  States, 
is  a  public  corporation  and  the  legislature  has 
power  to  change  the  trustees  thereof.  State  v. 
Knowles,  16  Fla.  677. 

Tbe  State  Agricultural  Society  in  Oregon  is  a 
corporation  capable  of  taking  and  holding  title  to 
a  farm  bought  by  subscription  for  the  purpose  of 
instruction  in  agriculture.  Liggett  v.  Ladd,  23 
Or.  26. 

Tbe  Slate  Agricultural  Society  of  Vermont  Is 
treated  in  Selinas  v.  Vermont  State  Agr.  Soc,  60 
Vt.  249,  as  a  private  corporation,  but  without  dis- 
cussion of  its  character  and  without  stating  the 
facts  bearing  on  this  question. 

c.  Other  state  instituti^ms. 

Many  Institutions  of  the  kind  referred  to  in  this 
subdivision  are  maintained  by  different  states 
without  any  incorporation  of  them.  Such  are  not 
within  the  scope  of  this  subject  since  the  corporate 
character  of  state  institutions  is  all  that  is  here 
considered. 

Tbe  deaf  and  dumb  institution  is  spoken  of  as  a 
corporation,  in  Ellis  v.  North  Carolina  Inst,  for 
Deaf,  Dumb  &  Blind,  68  N.  C.  425,  which  decides  as 
to  the  validity  of  a  de  facto  board. 

Tbe  charity  hospital  founded  in  1784  by  Don  An- 
dr^  Almonastery  Roxas  was  ceded  to  tbe  public 
in  1811  and  accepted  by  the  Louisiana  legislature 
and  placed  under  the  control  of  administrators, 
29  L.  H.  A. 


whose  appointment  was  provided  for  and  subse- 
quently changed  by  statute.  State  v.  Finley,  38 
La.  Ann.  114. 

A  state  hospital  for  the  Insane  in  Illinois  is  a 
corporation  founded  by  tbe  state  and.  supported 
by  its  funds.    People  v.  Higgins,  15  CI.  110. 

Property  appropriated  by  the  state  for  the  use 
of  a  state  institution  for  the  blind  is  held  in  St. 
Louis,  J.  &  C.  R.  Co.  V.  Trustees  of  Illinois  Inst, 
for  Education  of  Blind,  43  Dl.  303,  to  be  exempt 
from  general  provisions  for  tbe  condemnation  of 
property  by  a  railroad  company.  This  institution 
does  not  seem  to  have  been  incorporated,bowever, 
at  this  time,  but  was  incorporated  by  tbe  Illinois 
Act  of  1887. 

The  Maryland  Hospital  for  the  insane  incorpo- 
rated by  the  Maryland  Act  of  1878,  chapter  341.  and 
declared  to  be  a  public  agency  of  tbe  state,  holds 
its  property  free  from  liability  for  assessments  for 
benefits  on  the  opening  of  a  public  road  contigu- 
ous to  tbe  property.  Baltimore  County  Comrs.  v. 
Managers  of  Maryland  Hospital  for  Insane,  62  Md. 
127.  The  court  says:  ''It  is  not  material  whether 
tbe  state's  property  may  be  taken  from  it  by  a 
tax  in  the  nature  of  an  assessment  for  benefits,  or 
in  some  other  way.  The  danger  exists  of  taking 
that  which  belongs  to  and  is  essential  to  the  state; 
and  it  cannot  be  exposed  to  this  danger  without 
its  direct  sanction." 

For  tbe  expense  of  keeping  a  person  in  tbe  asy- 
lum for  tbe  insane  a  claim  was  presented  by  the 
state  of  Michigan  in  the  case  of  State  v.  Dunbar's 
Estate,  99  Mich.  99,  and  the  estate  was  held  liable 
therefor.  But  it  does  not  appear  that  the  asylum 
was  a  distinct  corporation  owned  by  the  state. 
The  board  in  charge  of  it  seems  to  have  been 
merely  an  unincorporated  agency  of  tbe  state,  al- 
though it  bad  power  by  statute  to  take  title  to 
property  **ln  trust  for  the  state." 

In  Peck  v.  State,  137  N.  Y.  372,  a  Judgment  in  a 
mandamus  proceeding  against  the  board  of  mana- 
gers of  the  Buffalo  state  asylum  for  the  insane  was 
relied  upon  as  the  basis  of  a  claim  against  the  state; 
but  it  was  held  that  such  Judgment  against  the 
board  of  managers  was  not  binding  upon  and  did 
not  estop  the  state.  This  institution  does  not  seem 
to  be  a  corporation. 

In  Sherman  v.  Bellows,  24  Or.  553,  where  an  in- 
junction was  sought  against  locating  tiie  Oregon 
Soldier's  Home  at  a  certain  place,  tbe  court  held 
that  conceding  without  deciding  that  the  home 
was  a  public  institution  of  the  state  plaintiff  did 
not  show  any  right  to  tbe  injunction. 

TI.  Liabilities  of  tnich  institutions. 
That  an  incorporated  state  agricultural  society 
which  is  one  of  the  agencies  of  the  state  and  not  a 
corporation  for   pecuniary  profit,  cannot  be  held. 
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the  fram^rs  of  the  coDstitution  meant  to  and 
did  authorize  the  establishment  of  the  uni- 
versity as  a  corporate  body.  We  do  not  deem 
it  necessary  at  this  time  to  enter  into  a  con- 
sideration of  the  question  whether  an  action 
in  the  nature  of  quo  warranto  may  be  main- 
tained against  a  quasi  corporation,  such  as 
a  county,  townsliip,  or  school  district,  for 
the  purpose  of  ousting  it  from  the  exercise 
of  powers  it  has  unlawfully  assumed.  Sec- 
tion 6,  chapter  258,  Laws  1889,  provides 
that  "the  board  of  regents  shall  be  a  body 
corporate  under  the  name  of  'The  Rogents 
of  the  University  of  Kansas,*  and  as  such 
may  sue,  and  l>e  sued,  make  contracts,  and 
hold  and  transfer  property  both  real  and  per- 
sonal for  the  university.  They  shall  provide 
a  seal  with  their  corporate  name,  which  shall 
be  used  to  attest  all  contracts  in  writing  ob- 
ligating the  university."  It  is  only  neces- 
sary for  us  to  hold,  and  we  do  hold  in  this 
<iase,  that  this  act  makes  the  board  of  regents 
such  a  corporation  as  will  be  restrained  and 
held  within  the  bounds  of  its  lawful  author- 
ity by  the  exercise  of  the  original  jurisdic- 


,  tion  of  this  court  in  quo  warranto.  We  are 
j  unable  to  mention  another  corporation  in 
'  whose  keeping  interests  are  confided  which 
it  is  more  appropriate  to  protect  by  the  ex- 
'  ercise  of  the  powers  of  the  court  than  those 
'  confided  to  the  regents.  The  education  of 
I  the  youth  by  the  public  is,  of  all  the  powers 
exercised  by  the  state,  of  the  most  certain 
j  and  unalloyed  benefit  to  the  people.  The 
I  university  crowns  the  great  public-school 
I  system. 

I     A  further  objection  is  made  to  the  prose- 
i  cution  of  this  action  in  the  name  of  the  state, 
I  on  the  ground  that  the  imposition  of  e  library 
I  fee  on  students  in  the  university  is  in  the 
nature  of  levying  a  tax ;  that  it  affects,  not 
the  state,  but  the  individual   students ;  that 
they  have  an  adequate  remedy,  if  the  tax  be 
unlawful,  by  injunction  ;  and  that  the  attor- 
ney-general may  not  use  the  name  of  the  state 
merely  for  the  purpose  of  protecting  their 
private  interests.     The  fee  imposed  is  not  a 
tax,  within   the   ordinary   meaning  of   the 
term.     It  cannot  be  collected  in  the'ordinary 
manner  of  collecting  taxes.      It  is  not  ex- 


liable  for  the  willful  and  illefral  acts  of  Its  a«rente 
is  the  decision  in  A'Hem  v.  Iowa  State  A»r.  Soc. 
(Towa)  24  L.  R.  A.  666.  This  is  decided  on  the  ground 
that  the  institution  is  an  a^ncy  of  the  state  organ- 
ized to  promote  the  public  Rood. 

In  Williamson  v.  Louisville  Industrial  School  of 
Reform,  28  L.  R.  A.  200.  95  Ky.  261,  it  is  held  that  a 
reform  school  under  the  control  and  oversiarht  of 
the  ie^islature  which  is  an  agency  of  the  state  and 
maintained  by  taxation  and  state  aid,  is  not  liable 
for  neirlisrent  or  malicious  injuries  to  an  inmate  by 
its  servants  or  employ^.  This  decision,  however, 
seems  to  be  based  chiefly  on  authorities  which  re- 
late to  the  exemption  of  charitable  institutions 
from  such  liability  and  is  not  expressly  based  on 
the  fact  that  the  institution  was  a  public  corpora- 
tion. 

The  exemption  from  taxation  of '  the  property 
of  the  State  University  of  Michigan  Is  sustained 
in  Auditor  Oeneral  v.  Regents  of  University  of 
Michigan,  10  L.  H.  A.  376,  88  Mich.  467,  on  the 
ground  that  the  institution  is  a  part  of  the  state 
and  that  its  property  is  public  property  and  not  by 
virtue  of  a  statutory  provision  as  to  the  exemp. 
tion  of  property  of  literary  and  sclentitlc  institu- 
tions. 

Likewise  the  property  belonging  to  the  Tulane 
Fund  which  bad  been  exclusively  devoted  by  the 
administrators  of  the  fund  to  the  benefit  of  the 
University  of  Louisiana  under  an  arrangomeot  by 
which  the  legislature  gave  them  control  of  the 
university,  is  held  to  be  devoted  to  a  public  use 
and  therefore  not  taxable.  Tulane  Education 
Fund  V.  New  Orleans  Board  of  Assessors,  88  La. 
Ann.  292. 

So  the  Agricultural  College  of  Kansas  being 
wholly  a  state  institution,  although  it  is  an  incor- 
porated l)ody,  its  property  is  not  taxable.  State 
Agricultural  College  Board  of  Regents  v.  Hamil- 
ton, 28  Kan.  876. 

Likewise  It  is  held  in  Illinois  Industrial  Univer- 
sity Trustees  v.  Champaign  County  Suprs.  76  111. 
184,  that  the  property  of  the  Illinois  Industrial 
University,  which  is  a  body  corporate,  in  reality 
belongs  to  the  state,  although  some  of  it  was  re- 
ceived by  donations  from  the  county,  and  there- 
fore such  property  is  exempt  from  taxation. 

The  property  of  the  Bank  of  Tennessee,  which  Is 
an  institution  owned  by  the  state,  is  held  to  be  ex- 
empt by  implication    from    liability  for   taxes. 
Nashville  v.  Bank  of  Tennessee,  1  Swan,  269. 
29  L.  R.  A. 


Lands  owned  by  the  state  and  occupied  by  a 
state  hospital  are  held  in  Williams  v.  Little  White 
Lick  Gravel  Road  Co.,  Wils.  (Ind.)  7,  to  be  free  from 
assessment  for  benetlt  on  the  construction  of  a 
gravel  road.  Here  again  it  does  not  appear  that 
the  institution  was  Incorporated  but  the  property 
seems  to  t>e  regarded  as  belonging  directly  to  the 
state. 

The  exemption  from  assessment  for  water  rents 
of  hospitals  and  other  institutions  named  in  Ohio 
Rev.  Stat.,  $  2417.  is  sustained  in  case  of  a  charge  by 
city  waterworks  for  water  furnished  to  the  Ohio 
Hospital  tor  epileptics.  But  it  does  not  appear 
that  this  is  an  incorporated  state  institution.  Gal- 
llopolls  V.  Galllopolis  Waterworks,  2  Ohio  N.  P. 
161. 

The  exemption  from  seizure  and  sale  under  ex- 
ecution of  property  of  a  state  Institution  main- 
tained and  administered  by  state  authority  is 
sustained  in  the  case  of  a  state  charity  hospital,  by 
State  V.  Fin  lay,  33  La.  Ann.  114,  and  an  injunction 
granted  against  such  a  sale. 

The  board  of  education  of  the  city  of  New  York 
which  is  given  by  statute  "the  powers  and  privi- 
leges of  a  corporation,*'  is  held  not  liable  for  neg- 
ligence of  its  employes  or  others  in  leaving  an  un- 
covered excavation  in  a  school  building,  since  the 
corporation  has  no  treasurer  and  receives  no  cor- 
porate benefit  from  the  functions  and  powers  con- 
ferred upon  it.  Donovan  v.  New  York  Board  of 
Education,  86  N.  Y.  117.  This  case  is  cited  here  as 
analogous  to  the  corporations  included  in  this 
note,  but  it  may  be  questioned  whether  this  corpo- 
ration is  not  rather  an  incorporated  agency  of  the 
city  than  the  state,  though  with  reference  to  the 
question  decided  In  the  case  the  same  rule  would 
seem  to  be  applicable  in  either  case.  No  attempt 
Is  made  in  this  note  to  follow  out  the  question  of 
the  liability  of  school  districts  or  local  boards  of 
education,  most  of  which  we  believe  belong  to  the 
class  of  quasi  corporations  rather  than  corpora- 
tions technically  so  called. 

IIL  Directors,  trustees^  and  officen, 
a.  In  general. 
The  trustees  of  the  State  Agricultural  Society 
appointed  by  the  board  of  regents  of  education 
under  S.  Dak.  Const.,  art.  14, 6  4,  are  held  not  to  be 
state  officers  within  the  constitutional  provisions  as 
to  impeachment  and  removal  of  state  officers.  State 
V.  Hewitt,  16  L.  R.  A.  418, 3  S.  Dak.  187. 
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fressly  provided  for  by  any  law  of  the  state, 
t  is  at  least  doubtful  whether  the  students 
are  so  united  in  Interest  that  they  could  join 
in  an  action  to  restrain  the  collection  of  the 
fee.  Whether  they  could  do  so  or  not,  how- 
ever, we  are  clearly  of  the  opinion  that  the 
conduct  of  the  university  is  a  matter  of  state 
concern ;  that  the  public  maintains  the  in- 
stitution, not  for  the  special  advantages  con- 
ferred by  it  on  particular  individuals,  but 
for  the  great  advantage  accruing  to  the  state 
by  reason  of  the  maintenance  oi  a  great  in- 
stitution of  learning:  within  its  borders,  and 
the  diffusion  of  knowledge  and  advancement 
of  the  people  in  literature  and  art.  All  its 
people  gain  through  the  instrumentality  of 
this  great  institution.  It  is  to  attain  these 
public  ends  that  the  state  lavishes  money, 
raised  by  taxation,  on  the  institution.  It  is 
because  of  the  interest  of  the  state  in  the  ed- 
ucation of  its  youth  that  the  university  was 
created  at  all.  Having  created  a  university, 
the  state  is  directly  concerned  in  its  being 


conducted  in  accordance  with  the  provisions 
of  law.  It  is  directly  concerned  in  the  ed- 
ucation of  the  students.  It  is  directly  con- 
cerned w^en  the  youth  of  the  state  are,  for  any 
unwarranted  cause,  excluded  from  it.  The 
legislature  has  undertaken  to  open  the  way  to 
a  higher  education  to  the  poorest  of  the  youth 
of  the  state.  Whenever  the  board  of  regents 
places  any  unwarranted  obstacle  in  the  way 
of  the  accomplishment  of  that  end,  they  affect 
and  oppose  the  public  interest. 

This  disposes  of  the  objections  to  the  form 
of  the  action.  But  little  need  be  said  on  the 
merits  of  the  case.  Section  11,  chapter  258, 
Laws  1889,  which  was  in  force  at  the  time 
the  action  was  brought,  reads :  **  Admission 
into  the  university  shall  be  free  to  all  the 
inhabitants  of  the  state,  but  a  sufficient  fee 
shall  be  required  from  nonresident  appli- 
cants, to  be  fixed  by  the  board  of  regents, 
and  no  person  shall  be  debarred  on  account 
of  age,  race,  or  sex.  **  Notwithstanding  the 
apparently  plain  provisions  of  this  section. 


The  trustees  of  the  Utah  Agrrfcultural  College 
and  members  of  the  board  of  coDstruction  to  su- 
pervise the  erection  of  the  college  buildings  are 
held  to  be  officers  of  the  territory  within  the  provis- 
ions as  to  the  appointment  of  officers.  McCJoroick 
V.  Pratt,  17  L.  R.  A.  243,  8  Utah,  294. 

The  constitutionality  of  the  appointment  of  trus- 
tees by  the  legislature  for  the  Institution  for  the 
Blind  in  Nebraska  is  denied  on  the  ground  that 
they  are  public  officers,  in  State  v.  Holcomb  (Neb.) 
64  N.  W.  Rep.  487,  but  it  does  not  appear  that  this 
institution  is  a  corporation. 

Directors  of  constitutional  state  Institutions  who 
are  expressly  called  officers  must  be  regarded  as 
such  with  respect  to  the  power  of  appointment. 
People  V.  McKee,  68  N.  C.  429. 

The  action  of  trustees  of  the  deaf  and  dumb  in- 
stitution constituting  a  de  factri  board  in  making 
the  appointment  of  a  steward  under  by-laws  is  sus- 
tained in  Ellis  V.  North  Carolina  Inst,  for  Deaf, 
Dumb  &  Blind,  68  N.  C.  425. 

Trustees  of  the  university  and  directors  of  the  ■ 
penitentiary  and  lunatic  asylum  and  institution 
for  the  deaf,  etc.,  are  also  declared  to  be  public 
officers,  in  the  case  of  People  v.  Bledsoe,  68  N.  C. 
467. 

Trustees  of  the  Illinois  State  Hospital,  which  is  a 
corporation,  are  held  to  have  the  power  to  remove 
its  superintendent.    People  v.  Higglns,  15  111.  110. 

In  DuUam  v.  Willson,  53|Mich.  992,  51  Am.  Bep. 
128,  it  was  decided  that  the  governor  could  not  ar- 
bitrarily and  without  hearing  remove  a  trustee  of 
the  Michigan  Institution  for  Educating  the  Deaf 
and  Blind,  which  is  an  incorporated  institution. 
The  trustee  is  treated  throughout  the  opinions  in 
this  case  as  a  state  officer  and  the  case  decided  on 
the  ground  that  as  a  state  officer  he  was  entitled  to 
shearing  before  removal. 

The  visitors  appointed  by  the  governor  of  Vir- 
ginia for  the  medical  colleges  of  the  state  are  held 
to  be  public  officers*  but  the  power  of  the  governor 
under  the  statute  of  the  state  to  remove  them  is 
denied  although  the  statute  authorizes  him  to  fill 
vacancies.  This  is  held  to  mean  such  vacancies  as 
occur  otherwise  than  by  removaL  Lewis  v.  Whittle, 
77  Va.  415. 

A  professor  employed  by  the  board  of  regents  of 
a  state  university  is  not  a  public  officer  but  an  em- 
ploy6  by  contract.  Butler  v.  Regents  of  the  Uni- 
versity, 82  Wis.  124. 

But  the  election  of  a  professor  in  the  University 
of  Missouri  for  six  years  "subject  to  law"  was  held 
to  mean  that  it  was  subject  to  any  law  the  legisla- 

^  L.  a  A, 


ture  might  pass  and  the  court  declined  to  pass  on 
the  question  whether  or  not  the  professor  was  a 
public  officer.  Head  v.  Curators  of  University  of 
Missouri,  86  U.  S.  19  Wall.  526, 22  L.  ed.  160,  affirm- 
ing47Mo.220. 

In  State  v.  Wilson,  29  Ohio  St.  847,  it  was  held 
that  a  person  must  be  eligible  to  hold  office  in  order 
to  be  chosen  as  a  medical  superintendent  of  the 
insane  in  a  hospital  in  Ohio«  but  it' does  not  appear 
that  this  institution  was  a  corporation. 

b.  Personal  lieLbUUy. 

A  questipn  which  seems  to  have  arisen  in  but  one 
case  as  to  the  personal  liability  of  directors,  trus- 
tees, regents,  or  other  officers  of  such  corporations, 
is  decided  in  a  California  case.  It  holds  that  re- 
gents of  the  University  of  California,  who  consti- 
tute a  corporation  and  were  expressly  declared  by 
statute  not  to  be  deemed  public  officers,  cannot  be 
held  individually  liable  for  damages  on  account  of 
negligence  respecting  poles  and  wires  of  a  tele- 
graph and  telephone  line  maintained  by  the  corpo- 
ration. Lundy  v.  Delmas,  26  L.  R.  A.  651, 104  Cal. 
655. 

When  such  institutions  are  directly  controlled 
and  owned  by  the  state,  but  are  not  incorporated, 
their  officers  clearly  rank  with  other  public  officers 
and  boards.  But  these  boards  which  are  not  in- 
corporated are  often  given  powers  which  suggest 
the  idea  of  an  incorporated  body  and  Illustrate  the 
gradations  between  such  public  officers  as  a  gov- 
ernor or  secretary  of  state,  and  those  who  are  trus- 
tees of  an  incorporated  state  institution,  such  as  a 
state  university. 

It  will  be  seen  from  the  review  of  the  cases  in 
this  note  that  corporations  of  the  class  here  treated 
of  are  to  be  regarded  as  in  the  strict  sense  public 
institutions,  although,  as  in  the  case  of  some  of  the 
state  universities,  they  may  possess  in  their  own 
name  large  amounts  of  property  and  be  governed 
by  corporate  officers  in  almost  all  particulars  like 
corporations  of  similar  kind  which  are  founded 
and  sustained  by  private  benefactions.  The  of- 
ficers of  these  publ  ic  corporations  are  also  regarded 
as  public  officers  and  their  personal  liability  re- 
garded as  within  the  general  rule  applicable  to 
other  public  officers.  Since  these  corporations 
form  a  distinct  class  which  is  becoming  quite 
numerous  it  is  certain  that  the  branch  of  the  law 
of  corporations  applicable  to  them,  although 
ignored  hitherto,  is  to  be  an  important  one. 

aA.R. 
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it  is  contended  that  the  board  of  regents  may 
yet  collect  a  reasonable  fee  for  the  wear  and 
tear  of  the  books ;  that  the  word  **  free**  must 
be  taken  with  qualificatioDS ;  that  in  the  nat- 
ure of  things  there  must  be  rules  and  regu- 
lations; that  each  and  every  student  cannot 
be  permitted  to  occupy  the  chancellor's  seat 
at  his  desk,  or  any  other  place  in  the  uni- 
versity he  may  choose,  at  his  own  sweet  will, 
but  that  the  regents  and  the  chancellor  have 
a  ri^ht  to  make  proper  regulations ;  and  that 
the  fee  imposed  is  no  more  than  is  reasonable 
to  preserve  and  protect  the  library.  We  f ully 
agree  with  so  much  of  the  claim  of  the  learneci 
counsel  as  asserts  the  right  of  the  regents 
and  the  chancellor  to  make  all  necessary  and 
proper  rules  and  regulations  for  the  orderly 
management  of  the  school,  the  preservation 
of  discipline  therein,  and  the  protection  of 
its  property,  but  that  it  may  require  the  pay- 
ment of  money  as  a  condition  precedent  to 
the  use  of  the  property  of  the  state  is  another 
and  a  different  claim,  wiih  which  we  do  not 
agree.  If  the  regents  may  collect  five  dollars 
for  the  use  of  the  library,  why  may  they  not 
collect  also  for  the  use  of  the  rooms  of  the 
building  and  of  its  furniture?  Why  may 
they  not  impose  fees  for  walking  in  the 
campus,  or  for  the  payment  of  instructors? 
All  these  things  have  cost  money.  There  are 
expenses  incurred  by  the  state  on  behalf  of 
the  students  in  connection  with  every  depart- 
ment of  the  school.     If  they  may  collect  for 


one  thing,  it  is  not  apparent  why  they  may 
not  collect  for  another.  It  is  suggested  that 
supplies  are  furnished  in  the  laboratories  for 
the  use  of  students,  which  are  destroyed,  that 
vessels  and  implements  may  be  broken,  and 
that  the  students  should  certainly  be  required 
to  pay  for  these  things.  No  question  of  that 
kind,  however,  is  now  presented,  and  express 

Erovision  therefor  is  made  by  chapter  226, 
aws  1895.  The  library  is  provided  for 
permanent  use.  Each  volume  with  proper 
care  may  be  used  by  a  great  number  of  stu- 
dents, and  for  a  long  term  of  years.  The  li- 
brary as  a  whole  is  subjected  to  wear  and  tear, 
but  only  in  the  same  manner  as  furniture  and 
other  properties  furnished  by  the  state.  The- 
buildings,  furniture,  library,  and  apparatus, 
as  well  as  the  services  of  the  faculty,  are 
furnished  and  paid  for  by  the  state.  These, 
we  hold,  Under  the  provisions  of  the  statute 
quoted,  are  free  to  all  residents  of  the  state 
who  are  entitled  to  admission  into  the  uni- 
versity. The  regents  have  no  power  to  raise  a 
fund  to  be  managed  and  disposed  of  at  their 
discretion  by  charging  fees  for  the  use  of  the 
library,  or  under  any  other  claim  for  any 
other  purpose,  unless  expressly  authorized  to> 
do  so  by  law. 

Judgment  of  ouster  wiU  be  entered  in  accord- 
ance with  the  prayer  of  the  petition. 

All  the  Justices  concur. 
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(58  Ohio  St.  — .) 

^Section  6668a,  Revised  Statutes*  pro- 
viding: "If  the  plaintiff  in  any  action 
for  wag^es  recover  the  sum  claimed  by 

him  in  his  bill  of  particulars,  there  shall  be  in- 
cluded in  his  costs  such  fee  as  the  court  may  al- 
low, but  not  in  excess  of  five  dollars,  for  his  attor- 
ney. But  no  such  attorney  fee  shall  be  taxed  in 
the  costs  unless  said  wag-es  have  been  demanded 
in  writlnfr,  and  not  paid  within  three  days  after 
such  demand.  If  the  defendant  appeal  from  any 
such  Judgment,  and  the  plaintiff  on  appeal  re- 
cover a  like  sum  exclusive  of  interest  from  the 
rendition  of  the  jud^rment  before  the  Justice, 
there  shall  be  included  in  his  costs  such  addi- 
tional fee  not  in  excess  of  fifteen  dollars,  for  his 
attorney,  as  the  court  may  allow,"— ie  unconsti- 
tutional and  void. 

a885.) 

ERROR  to  the  Circuit  Court  for  Athens 
County  to  review  a  judgment  aflarmiog  a 

*Headnote  by  the  Coitrt. 


Note.-  For  conflict  of  decisions  as  to  the  consti- 
tutionality of  statutes  providing  for  attorney's  fees 
in  actions  against  one  class  of  defendants  only,  see 
last  division  of  note  as  to  equal  privilegree  and  pro- 
tection, found  in  Louisville  Safety  Vault  &  Trust 
Co.  V.  Louisville  &  N.  R.  Co.  (Ky.)  U  L.  R.  A.  588. 
29  L.  R.  A. 


judgment  of  the  Court  of  Common  Pleas  whicb 
in  turn  affirmed  a  judgment  of  the  Justice's 
Court  in  favor  of  plaintiff  for  wages  and  the 
statutory  penalty  for  a  failure  to  pay  them 
when  demanded.     Reverted. 

Statement  by  Bradbury,  </.; 

On  August  22,  1893,  the  defendant  in  error 
commenced  an  action  before  a  justice  of  the 
peace  of  Athens  county,  to  recover  against 
the  plaintiff  in  error  $6,82,  upon  a  claim  for 
work  and  labor,  and  also  an  attorney  fee  of 
five  dollars,  demanded  by  virtue  of  section 
6563a,  Revised  Statutes,  because  the  plaintiff 
in  error  failed  to  pay  the  sum  claimed  as 
wages  within  three  days  after  payment  there- 
of had  been  demanded  in  writing. 

The  defendant  in  error  recovered  judgment 
before  the  justice  of  the  peace  for  the  amount 
of  his  claim  for  wages,  and  also  an  attorney 
fee  of  $5,  as  he  had  demanded.  The  plain- 
tiff in  error  appealed  the  cause  to  the  court 
of  common  pleas,  where  the  defendant  in  er- 
ror again  prevailed  and  was  allowed  by  that 
court^an  additional  attorney  fee  of  |5l 

This  judgment  was  affirmed  by  the  circuit 
court,  whereupon  the  plaintiff  in  error  insti- 
tuted proceedings  in  this  court  to  reverse  the 
same. 

Mr  L.  D.  Vickers,  for  plaintiff  in  error: 
This  statute  is  unconstitutional: 

1.  Because  it  authorizes  the  taking  of  pri- 
vate property  without  just  compensation. 

2.  Because  it  authorizes  the  taking  of  pri> 
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vate  property  for  private  purposes  without  the 
owner's  conscDt,  and  authorizes  the  transfer  of 
one  person's  property  to  another  without  the 
consent  of  the  owner. 

Private  property  cannot  be  taken  from  one 
person  and  transferred  to  another  for  private 
purposes, I  without  the  owner's  consent,  even 
upon  the  payment  of  just  and  full  compensa- 
tion. 

McC(nf  V.  Orandy,  3  Ohio  St.  463;  Oilpin 
V.  Williams,  26  Ohio  St.  288;  Reetes  v.  Wood 
County  Treamrer,  8  Ohio  St.  833;  Shaver  v. 
Starrett,  4  Ohio  St.  494;  Oiesy  v.  Cincinnati, 
W.  &Z.  R,  Co.  4  Ohio  St.  308;  Re  Deanstille 
Cemetery  Asm,  66  N.  Y.  569,  23  Am.  Rep.  86; 
Re  Albany  Street,  11  Wend.  149.  25  Am.  Dec. 
618;  Bloodgood  v.  Mohawk  cfc  H.  R,  R,  Co,  18 
Wend.  59, 31  Am.  Dec.  318;  Embury  v.  Conner, 
8  N.  Y.  511,  58  Am.  Dec.  825;  Taylor  v.  For- 
ter,  4  Hill,  147,  40  Am.  Dec.  274;  Re  John  and 
Cherry  StreeU  in  NewTork,\^Y[eud,  659;  Ohio 
Const.  Bill  of  Rights,  §  19.     . 

3.  Because  this  statute  authorizes  the  taking 
of  private  property  without  due  process  of 
law. 

Private  corporations  are  persons  within  the 
meaning  of  the  constitutional  provisions. 

Charlotte,  C.  &  A,  R.  Co.  \Mibbes,  142  U.  8. 
386,  35  L.  ed.  1051. 

"Due  course  of  law"  or  **due  process  of 
law,"  is  defined  to  be  a  law  which  hears  be- 
fore it  condemns;  which  proceeds  upon  in- 
quiry, and  renders  judgment  only  after  trial. 

Cooley,Const.  Lim.  863;  Clarke.  Mitchell,  64 
Mo.  564;  Atchii&n  &  N,  R,  Co.  v.B<:«.v,6Neb.  87, 

29  Am.  Rep.  856;  Jones  v.  Perry,  10  Yerg.  59, 

30  Am.  Dec.  43;  Salt  Creek  Valley  Tump.  Co. 
V.  Parks,  50  Ohio  St.  568;  Wilbumv,  McCaUey, 
63  Ala.  436;  Zeigl&r  v.  8outh  A  North  Ala.  R. 
Co.  58  Ala.  594. 

"Due  course  of  law,"  or  **due  process  of 
law,"  means  **by  the  general  law  of  the  land," 
and  these  terms  are  interchangeable. 

8  Am.  &  Eng.  Encyclop.  Law,  p.  714,  note; 
Ben  V.  Roboken  Lar^  A  Imp.  Co.  59  U.  S.  18 
How.  276, 15  L.  ed.  374;  Ervine^s  App.  16  Pa. 
256,  55  Am.  Dec.  499;  Parsons  v.  RusseU,  11 
Mich.  129,  83  Am.  Dec.  728;  Sears  v.  CottreU, 
5  Mich.  251;  Banning  v.  Taylor,  24  Pa.  292; 
Wynehamer  v.  People,  13  N.  Y.  378;  Clark  v. 
Mitchell,  and  Jones  v.  Perry,  supra. 

4.  This  general  law  of  the  land  must  have 
a  uniform  operation  throughout  the  state. 

Ohio  Const,  art.  2,  §  26;  EeUey  v.  State,  6 
Ohio  St.  270. 

5.  It  is  in  violation  of  the  first  section  of  the 
14th  Amendment  to*  the  Constitution  of  the 
United  States,  providing:  "Nor  shall  any 
state  deny  to  any  person  within  its  jurisdiction 
the  equal  protection  of  the  laws." 

It  was  not  the  purpose  of  the  14th  Amend- 
ment of  the  United  States  Constitution  to  inter- 
fere with  the  police  power  of  the  state. 

BarUer  v.  Connolly,  113  U.  S.  27.  28  L.  ed. 
928. 

The  police  power  of  the  state  is  defined  to 
be  "the  right  of  the  state  to  prescribe  regula- 
tions for  the  good  order,  peace,  protection, 
convenience,  and  comfort  of  the  commun- 
ity." 

New  Orleans  Qas  Light  Co.  v.  Hart,  40  La. 
Ann.  474. 
29  L.  R.  A. 


This  police  power  should  be  carefully 
guarded  and  restricted. 

Hannibal  A  St.  J.  R.  Co.  v.  Husen,  95  U. 
S.  465,  24  L.  ed.  527. 

The  coal  mining  business  is  not  affected 
with  a  public  use. 

Millett  V.  People,  117  111.  394,  57  Am.  Rep. 
869. 

Questions  of  power  do  not  depend  upon  the 
degree  to  which  it  may  be  exercised.  If  ex- 
ercised at  all  it  must  be  exercised  at  the  will 
of  those  in  whose  hands  it  is  placed. 

Brown  v.  Maryland,  25  U.  S.  12  Wheat. 
419,  6  L.  ed.  678;  Re  Jacobs,  98  N.  Y.  108,  50 
Am.  Rep.  636. 

The  law  will  not  allow  the  rights  of  prop- 
erty to  be  invaded  under  the  gui^  of  a  police 
regulation. 

Austin  V.  Murray,  16  Pick.  121;  CorJUldv. 
Coryell,  4  Wash.  C.  C.  380;  Slaughter  House 
Cases,  88  U.  8.  16  Wall.  86,  21  L.  ed.  394;  1 
Cooley's  Bl.  Com.  125;  Vamant  v.  Waddel,  2 
Yerg.  260;  Com.  v.  Towles,  6  Leigh,  748;  Chi- 
cago V.  Rumpff,  45  111.  90,  92  Am.  Dec.  196; 
Norwich  Qas  Light  Co.  v.  Noritieh  City  Qas 
Co.  25  Conn.  19;  Hudson  v.  Thorne,  7  Paige, 
261,  4  L.  ed.  148;  Live  Stock  Dealers  d  Butch- 
ers Asso.  V.  Crescent  City  L.  S.  L.  cfe  S.  H.  Co. 
1  Abb.  (U.  8.)  888;  Cooley,  Const.  Lim.  6th 
ed.  485,  486;  State  v.  Indianapolis,  69  Ind. 
875,  85  Am.  Rep.  228;  Warner  v.  Curran,  75 
Ind.  309:  Boyd  v.  Alabama,  94  U.  S.  645,  24 
L.  ed.  302.  r.mn 

Messrs.  Arnold  A  Morton,  also  for  plain- 
tiff in  error:  .«^.^ 

While  the  legislature  may  legislate  as  to 
classes  under  proper  circumstances,  yet  this 
classification  cannot  be  arbitrary.  -i-^ 

Braceville  Coal  Co.  v.  People,  22  L.  R.  A. 
840,  147  111.  66;  State  v.  Loomis,  21  L.  R.  A. 
789,  115  Mo.  318;  NichoU  v.  Walter,  87  Minn. 
264. 

There  is  a  conflict  between  the  decisions  as 
to  the  right  to  recover  of  railroads  attorney  fees 
and  double  damages,  for  failure  to  comply 
with  some  statutory  duty,  but  in  every  case 
where  these  are  qualified,  it  is  put  upon  the 
ground  of  public  necessity. 

Peoria,  D.  &  E.  R.  Co.  v.  Dtiggan,  109  III. 
537,  50  Am.  Rep.  619;  South  cfe  North  Ala.  R. 
Co.  V.  Morns,  65  Ala.  193;  Wilder  v.  Chicago 
<fe  W.  M.  R.  Co.  70  Mich.  882. 

The  legislature  cannot  give  to  one  party  in 
litigation  such  privileges  as  will  arm  him  with 
special  and  important  pecuniary  advantages 
over  his  antagonist. 

Durkee  v.  Janestille,  28  Wis.  464,9  Am.  Rep. 
500;  Cald£r  v.  Bull,  3  U.  S.  8  Dall.  388,  1  L. 
ed.  649. 

The  terms  *iaw  of  the  land"  and  **due  pro- 
cess of  law,"  mean  the  uniform  operation  of  a 
law  upon  all  individuals. 

Story,  Const.  ^1395;  Dartmmith  College  Trus- 
tees V.  Woodward,  7  U.  S.  4  Wheat.  519,  21  L. 
ed.630. 

The  relation  of  employer  and  employe  does 
not  justify  the  legislature  in  interfering  for  the 
protection  of  the  latter. 

State  V.  Fire  Creek  Coal  d  Coke  Co.  6  L.  R. 
A.  359,  83  W.  Va.  188;  Millett  v.  People,  117 
lU.  294.  57  Am.  Rep.  869;  Cooley,  Const.  Lim. 
1st  ed.  p.  391;  Potter's  Dwarr.  Stat.  458;  Aus- 
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tin  V.  Murray,  16  Pick.  121;  Barbier  v.  Con- 
Twllu,  113  U.  S.  27.  28  L.  ed.  928;  Calder  v. 
Bull,  supra;  San  Antonio  &  A.  P.  R.  Co. 
V.  Wihon  (Tex.)  19  S.  W.  Rep.  910;  Durkee 
V.  Janewilie, supra:  Wally  v.  Kennedy,  2  Yerg. 
554,  24  Am.  Dec.  511. 

Messrs,  L.  M.  Jewett,  Asher  Buckley, 
and  J.  C.  Pet  tit,  for  defendaot  in  error: 

"Due  process  of  law/'  means  a  fair  and  im- 
partial trial  under  the,  constitution  and  laws 
of  our  state. 

Ex  parte  Grace,  12  Iowa,  208.  79  Am.  Dee. 
529;  Itison  v.  Farr,  24  Ark.  161,  87  Am.  Dec. 
52;  Great  West  Min.  Co.  v.  Woodmas  of  Als- 
ton Min.  Co.  12  Colo.  46. 

Testiqg  the  act  in  (question  by  that  rule,  it 
will  be  found  unobjectionable. 

Landon  v.  Townshend,  112  N.  Y.  93;  Flint 
River  S.  B.  Co.  v.  Foster,  5  Ga.  194,  48  Am. 
Dec.  272. 

Wages  are  money  payable  by  the  master  to 
the  servant  in  respect  for  services. 

2  Rapalje.  Law  Diet.  p.  1342. 

If  a  master  employs  labor,  he  should  at  least, 
before  entering  into  a  contract  of  that  charac- 
ter, by  the  plainest  principles  of  common 
honesty,  make  provision  for  the  payment  of 
the  labor  he  so  employs. 

Servants  in  a  large  degree  are  unable  to  re- 
sort to  litigation  and  to  fight  the  master,  who 
is  well  armed  and  equipped  financially  to 
oppress,  hinder,  and  delay  the  honest  wage 
earner  out  of  his  just  demands,  and  hence  the 
necessity  of  this  law. 

JHehl  V.  Friester,  37  Ohio  St  477;  Head  v. 
Bargrate,  105  U.  S.  45,  26  L.  ed.  1028;  Mc- 
Bride  v.  Brucker,  5  Ohio  C.  C.  Rep.  12. 

The  public  speaking  through  its  law-makers 
is  interested  in  the  protection  of  unskilled  labor 
and  the  legislation  is  in  line  with  the  reason- 
ing of  the  Supreme  Court  of  the  United  States 
in  the  cases  of — 

Minneapolis  eft  St,  L,  R,  Co.  v.  Beekwith,129 
U.  S.  26,  32  L.  ed.  585;  CharlotU,  C,  &  A,  R, 
Co,  V.  Gibbes,  142  U.  S.  394,  35  L.  ed.  1054; 
Knickerbocker  L,  Ins,  Co.  v.  Pendleton,  115  U. 
S.  339,  29  L.  ed.  432. 

The  police  power  of  the  state  extends  in  the 
direction  of  so  regulating  the  use  of  private 
properly,  or  of  so  restraining  personal  action, 
as  manifestly  to  secure  or  tend  to  the  com- 
fort, prosperity,  or  protection  of  the  com- 
munity. 

PeapUY.  Ewer,  25  L.  R.  A.  794,  141  N.  Y. 
129. 

Courts  will  uphold  statutes,  unless  they  are 
so  plainly  and  palpably  in  conflict  with  the 
constitution  as  to  leave  no  doubt  or  hesitation 
in  the  judicial  mind  as  to  their  invalidity. 

Burlington,C,  R,  dbN.R.Co.  v.  Dey,\2  L.  R. 
A.  445,  82  Iowa.  312. 

Bradbury,  J,,  delivered  the  opinion  of 
the  court: 

The  defendant  in  error  on  August  22, 
1893,  filed  before  R.  R.  Paterson,  a  justice 
of  the  peace  in  and  for  Athens  county,  Ohio, 
the  following  bill  of  particulars: 

"Hiram  Rosser,  Plaintiff,  t?.  The  Hocking 
Valley  Coal  Company,  Defendant. 

"The  defendant  is  a  corporation,  dulv  or- 
ganized under  the  laws  of  Ohio,  and  doing 
business  in  Nelsonville,  Ohio.  Defendant  is 
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indebted  to  plaintiff  in  the  sum  of  $6.82  for 
work  and  labor  done  and  performed  in  and 
about  the  coal  mines  of  said  defendant  during 
the  months  of  July  and  August,  1893,  and 
at  the  request  of  said  defendant.  Said  sum 
is  due  and  unpaid ;  frequent  requests  have 
been  made  for  payment  of  the  same.  On  the 
18th  day  of  August,  1893,  plaintiff  served 
upon  defendant  a  notice  in  writing,  demand- 
ing payment  of  said  sum  within  three  days 
thereafter.  Said  defendant  has  neglected  and 
refused  to  pay  said  sum  within  three  days 
thereafter  in  compliance  with  said  demand. 

**  Therefore  plaintiff  prays  judgment  against 

said  defendant  for  said  sum"  of  $6.82  and  for 

his  costs  in  this  action,  and  for  his  attorney's 

fee  of  $5,  and  interest  from  August  10,  1893. 

"Buckley  &  Pettit, 

"Attorneys  for  Plaintiff.'' 

The  defendant  below,  plaintiff  in  error  in 
this  court,  was  duly  served  with  summons, 
but  did  not  appear  before  the  justice  at  the 
time  of  trial  nor  make  any  defense  against 
the  claim  of  the  plaintiff  below. 

Whereupon  the  justice  of  the  peace,  upon 
the  testimony  presented  by  the  plaintiff  be- 
low, rendered  judgment  for  him  and  against 
the  defendant  below  for  $6.82,  the  exact 
amount  claimed,  together  with  costs  of  suit 
and  an  attorney  fee  of  $5. 

Plaintiff  in  error  appealed  the  cause  to  the 
cour^  of  common  pleas,  where  a  petition  was 
filed  similar  in  all  respects  to  the  bill  of 
particulars  before  quoted,  except  that  an  at- 
torney fee  of  $15  was  demanded  instead  of  one 
of  $5^  as  in  the  bill  of  particulars. 

The  plaintiff  in  error  made  no  defense  in 
the  court  of  common  pleas,  and  that  court 
gave  judgment  against  it  for  $7  and  costs, 
including  an  attorney  fee  of  $10,  $5  of  which 
was  for  services  of  an  attorney  in  the  court  of 
common  pleas,  and  $5  for  such  services  ren- 
dered in  the  proceedings  before  the  justice 
of  the  peace. 

The  plaintiff  in  error,  objecting  to  that 
part  of  the  judgment  of  the  court  of  com- 
mon pleas  which  required  it  to  pay  attorney 
fees  for  the  benefit  of  its  adversary,  moved 
the  court  to  retAX  costs  by  striking  out  the 
items  relating  to  such  fees.  The  court  of 
common  pleas  overruled  the  motion,  and  ex- 
ceptions were  duly  noted.  This  ruling  of 
the  court  of  common  pleas  having  been  sus- 
tained by  the  circuit  court,  the  cause  was 
brought  to  this  court  to  reverse  the  action  of 
those  courts  upon  the  ground  that  the  statute 
upon  the  provisions  of  which  rulings  rest  is 
unconstitutional  and  therefore  void. 

This  Statute,  89  Ohio  Laws,  59,  g  6563a 
provides : 

"If  the  plaintiff  in  any  action  for  wages 
recover  the  sum  claimed  by  him  in  his  bill 
of  particulars,  there  shall  be  included  in  his 
costs  such  fee  as  the  court  may  allow,  but 
not  in  excess  of  $5  for  his  attorney.  But  no 
such  attorney  fee  shall  be  taxed  unless  said 
wages  have  been  demanded  in  writing  and  not 

faid  within  three  days  after  such  demand, 
f  the  defendant  appeal  from  any  such  Judg- 
ment and  the  plaintiff  on  appeal  recover  alike 
sum  exclusive  of  the  interest  from  the  rendi- 
tion of  the  judgment  before  the  justice,  there 
shall  be  included  in  his  costs  such  additional 
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fee  not  in  excess  of  $15  for  his  attorney  as  the 
court  may  allow." 

By  virtue  of  the  provisions  of  this  stat- 
ute any  claimant  of  wages  may,  in  the  first 
instance,  determine  the  amount  due  him  for 
wages  from  his  employer,  make  written  de- 
mand for  its  payment,  which,  if  not  complied 
with  within  three  days,  subjects  the  em- 
ployer to  the  penalty  of  an  attorney  fee,  if 
an  action  is  afterwards  brought  to  enforce  the 
demand  and  the  amount  claimed  is  recovered 
therein.  The  amount  due  may,  and  often 
does,  depend  upon  a  numerous  train  of  facts 
and  circumstances,  many  of  which  may  be 
in  dispute  between  the  parties.  The  most 
obvious  of  which  is  the  number  of  days, 
weeks,  or  months,  during  which  the  service 
had  been  continued,  the  rate  of  wages  agreed 
upon,  or,  if  no  rate  had  been  fixed,  the  reason- 
able value  of  the  services  rendered  ;  whether 
payments  had  been  made  from  time  to  time 
on  account,  or  whether  a  set-off  or  counter- 
claim existed  between  the  parties  by  which 
the  amount  otherwise  due  would  be  reduced 
or  entirely  extinguished.  Mutual  accounts 
may  have  run  between  the  employe  and  em- 
plover  for  years,  become  complicated,  and 
of  doubtful  and  ditficult  solution.  Whether 
this  condition  of  things  exist,  or  whether  the 
claim  is  simply  for  the  wages  of  a  single 
day  or  week  at  a  fixed  price  is  immaterial  in 
the  purview  of  this  statute.  In  either  case 
by  its  terms  the  employe  may  in  the  first  in- 
stance fix  the  amount  of  his  demand,  and  if 
he  does  this,  and  serves  the  written  notice 
prescribed,  the  employer  contests  the  claim 
at  his  peril. 

The  language  of  the  statute  is  imperative. 
"If  the  plaintiff  .  .  .  recover  the  sum 
claimed  by  him  in  his  bill  of  particulars 
there  shall  be  included  in  his  costs  such  fee 
as  the  court  may  allow,"  not  to  exceed  |5, 
in  the  court  of  the  justice  of  the  peace,  or 
should  the  defendant  appeal  .the  case  a  total 
of  $15  by  the  court  of  common  pleas.  The 
language  requiring  that  the  fee  bt  allowed 
is  mandatory;  the  court  or  justice  has  no 
discretion  in  this  respect;  it  must  allow  an 
attorney^  fee,  the  amount  only  is  discretion- 
ary, within  the  limit  prescribed;  and  that 
means  that,  within  such  limits,  the  tribunal 
by  which  the  judgment  is  rendered,  is  bound 
to  allow  the  value  of  the  services  rendered. 
Under  the  statute,  to  entitle  the  phiintilf  to 
have  an  attorney  fee  taxed  against  the  defend- 
ant, he  is  not  required  to  show  that  the  debtor 
had  funds,  which  he  willfully  or  arbitrarily 
or  even  carelessly  refused  to  apply  to  pay  his 
debts,  nor  that  a  vexatious  or  (lilatory  defense 
had  been  made  to  defeat  or  delay  the  judg- 
ment. No  other  misconduct  by  the  defend- 
ant is  required  than  such  as  may  be  implied 
from  a  failure  to  comply  with  the  peremptory 
written  demand  made  upon  him. 

Whether  the  debtor  interposes  or  shows  a 
vexatious  defense,  whether  he  makes  an  hon- 
est though  unsuccessful  one,  or  whether  he 
makes  none  at  all,  but  instead  suffers  judg- 
ment to  be  taken  against  him  by  default,  are 
all  equally  immaterial ;  in  either  case  the  stat- 
ute denounces  against  him  a  penalty  called  an 
attorney  fee,  if  an  action  is  brought  on  the 
claim  and  judgment  recovered  for  the  sum 
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demanded.  The  debtor  may  even  acknowl- 
edge the  debt  and  be  solicitous  for  its  pay- 
ment, but,  owing  to  straightened  circum- 
stances, fails  to  pay  within  the  prescribed 
time,  nevertheless  the  penalty  is  incurred. 
In  the  case  under  consideration  it  appears 
by  the  bill  of  particulars  that  the  written 
demand  prescribed  by  the  statute  was  made^ 
and  that  it  was  not  complied  with  within 
the  three  days.  No  other  ground  was  alleged 
aa  the  basis  of  the  penalty.  The  record  does 
not  show  any  denial  of  the  debt,  by  the  debt- 
or, at  the  time  the  demand  was  made  or  after- 
wards, or  that  it  had  funds  with  which  it 
could  have  paid  the  sum  demanded.  After- 
wards, when  an  action  was  brought  in  the 
justice's  court  on  the  claim,  no  defense  was 
made,  or  obstacle  whatever  interposed  to 
delay  or  embarrass  the  proceedings.  Under 
these  circumstances  no  intent  to  vex  or  har- 
rass  the  claimant  or  delay  the  action  can  be 
imputed  to  the  plaintiff  in  error.  The  ques- 
tions submitted  by  it  to  the  circuit  court, 
and  to  this  court,  show  that  its  object  in 
taking  an  appeal  from  the  judgment  of  the 
justice  of  the  peace  may  be  fairly  attributed 
to  its  desire  to  be  relieved  from  paying  an 
attorney  fee  for  the  benefit  of  its  antagonist, 
and  thereby  assert  and  vindicate  an  equal 
right  to  the  protection  of  the  courts  of  the 
state. 

Upon  what  principle  can  a  rule  of  law 
rest  which  permits  one  party,  or  class  of 
people,  to  invoke  the  action  of  our  tribunals 
of  justice  at  will,  while  the  other  party,  or 
another  class  of  citizens,  does  so  at  the  peril 
of  being  mulcted  in  an  attorney  fee,  if  an 
honest,  but  unsuccessful,  defense  should  be 
interposed? 

A  statute  that  imposes  this  restriction  upon 
one  citizen,  or  class  of  citizens,  only  denies 
to  him  or  them  the  equal  protection  of  the 
law. 

It  is  true  that  no  provision  of  the  Consti- 
tution of  ISol  declares  in  direct  and  express 
terms  that  this  may  not  be  done,  but,  never- 
theless, it  violates  the  fundamental  principles 
upon  which  our  government  rests  as  they  are 
enunciated  and  declared  by  that  instrument 
in  the  bill  of  rights.     The  first  section  of 
the  Constitution  declares  that  the  right  tc 
acquire,  possess,  and  protect  property  is  inal 
ienable.  and  the  next  section  declares  among 
other  things  that  "government  is  instituted 
for    the    equal   protection  and   benefit"    of 
,  every  person,  while  section   16  of  article  1 
I  provides  that  "all  courts  shall  be  open,  and 
every  person,  for  an  injury  done  him  in  his 
j  lands,  goods,  person,  or  reputation  shall  have 
I  remc(iy   by  due  course  of  law,  and  justice 
I  shall  be  administered  without  denial  or  de- 
|lay." 

I  The  right  to  protect  property  is  declared, 
as  well  as  that  justice  shall  not  be  denied, 
and  every  one  entitled  to  equal  proti'ction. 
Judicial  tribunals  are  provided  for  the  equal 
'  protection  of  every  suitor.  The  right  to 
i  retain  proi)erty  already  in  possession  is  as 
sacred  as  the  right  to  recover  it,  when  dis- 
possessed. The  right  to  defend  against  an 
action  to  recover  money  is  as  necessary  as 
the  right  to  defend  one  brought  to  recover 
specific  teal  or  personal  property.      An  ad- 
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verse  result  in  either  case  deprives  the  de 
feated  party  of  property. 

If  the  general  assembly  has  power  to  enact 
the  statute  in  question,  it  could  also  enact  one 
providing  that  lawyers,  doctors,  and  grocers, 
or  any  other  class  of  citizens  might  make  out 
their  accounts,  and  demand  in  writing  their 
payment  within  a  short  time,  which.'if  not 
complied  with,  would  entitle  the  plaintiff 
to  an  attorney  fee  in  addition  to  his  claim 
if  he  recovered  the  amount  demanded.  We 
do  not  think  the  general  assembly  has  power 
to  discriminate  between  persons  or  classes 
respecting  the  right  to  invoke  the  arbitra- 
ment of  the  courts  in  the  adjustment  of  their 
respective  right. 

The  legislative  power  to  compel  an  unsuc- 
cessful party  to  an  action — generally  the  de- 
fendant— to  pay  an  attorney  fee  to  his  op- 
ponent has  received  the  attention  of  a  number 
of  courts  of  last  resort,  as  well  as  laws  which 
impose  as  a  penalty  double  damages  or  some 
similar  penalty  for  some  wrongful  or  neg-li- 
gent  act  injurious  to  another.  Where  the 
penalty  has  been  imposed  for  some  tortious 
or  negligent  act  the  statute  has  generally, 
though  not  always,  been  sustained,  but,  on 
the  contrary,  where  no  wrongful  or  negli- 
gent conduct  was  imputed  to  the  defeated 
party, any  attempt  to  charge  him  with  a  pen- 


I  alty  has  not  prevailed.  MiUett  v.  Peoi^, 
117  111.  294,  57  Am.  Rep.  869;  StaU  v.  Fire 
Creek  Goal  d  Coke  Co.  33  W.  Va.  188,  6  L. 
R.  A.  359 ;  Durkee  v.  JanesviUe,  28  Wis.  464, 
9  Am.  Hep.  500 ;  South  A  NoHh  Ala.  R.  Co. 
V.  Morris,  65  Ala.  ,193;  Wilder  v.  Chieago 
A  W.  M.  R.  Co.  70  Mich.  382;  BracetilU 
Coal  Co.  V.  PeopU,  147  111.  66,  22  L.  R.  A. 


840 ;  WaUy  v.  Kenruidy,  2  Yerg.  554,  24  Am. 
Dec.  511 ;  Van  Zant  v.  WaMel,  2  Yerg.  260 ; 
AUtiitton  <fe  N.  R.  Co.  v.  Baty,  6  Neb.  37, 
29  Am.  Rep.  356;  State  v.  Loomis,  115  Mo. 
307,  21  L.  R.  A.  789;  San  Antonio  dh  A. 
P.  R.  Co.  V.  WiUon  (Tex.)  19  S.  W-  Rep. 
910 ;  Peoria,  D.  d  E.  R.  Co.  v.  Duggan,  1U9 
111.  537,  50  Am.  Rep.  619. 

Various  phases  of  this  subject  have  re- 
ceived attention  in  the  foregoing  cases,  as 
well  as  in  some  others,  to  which  we  do  not 
deem  it  necessary  to  refer.  The  general 
tendency  of  these  authorities  is  towards  the 
result  which  we  have  reached ;  but  whether 
they  do  or  do  not  support  our  cooclusions, 
we  are  satisfied  that  the  fundamental  prin- 
ciples of  government  declared  by  our  bill  of 
rights  clearly  and  unequivocally  prohibit 
legislation  of  the  character  of  that  involved 
in  this  case. 

Judgment  allowing  an  attorney  fee  reversed. 
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STATE  of  Iowa,  Appi., 

V. 

G.  H.  HAUG. 
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A  body  of  water  having^  well-defined 
shores  and  no  current,  lylnc  entirely 
in  the  state  of  Iowa  a  quarter  of  a  mile 
from  the  main  channel  of  the  Miaelssippi  river 
and  formintr  do  part  of  that  river  for  the  purposes 
of  navifratioo.  la  within  the  provisions  of  Acts,  23 
Gen.  Assem.«  chap.  34.  airainst  the  use  of  seines 
in  the  waters  of  that  state,  and  is  not  within  the 
exception  of  boundary  waters,  over  which  the 
state  has  not  exclusive  jurisdiction. 

(October  3, 1895.) 

APPEAL  by  the  State  from  a  judgment  of 
the  District  ('ourt  for  Allamaitee  County 
acquitting  defendants  of  the  charge  of  unlaw- 
fully seining  fish.     Recersed. 

The  facts  are  stated  in  the  opinion. 

MeMi'8.  Milton  Remleyt  AttyOen.,  E.  M. 
Woodward,  Co  Atty.,  J.  H.  Trewin*  and 
J.  P.  Conway,  for  appellant: 

The  burden  is  on  the  defendant  to  show  that 
Big  lake,  where  the  fishing  was  done,  is  among 
the  excluded  waters. 

Siiyrc  V.  Whtckr,  31  Iowa,  112:  Wharton, 
Crim.  Ev.  9th  ed.  ^  331,  and  authorities  cited; 
State  V.  Stffpp,  29  Iowa,  5.")1;  State  v.  Curtey, 
33  Iowa,  359;  M-orUy  v.  Spurgeon,  38  Iowa,  405; 
State  V.  Harris,  64  Iowa,  287. 

Fresh-water  lakes  and  ponds  are  bodies  of 


Note.— For  rivers  and  lakes  as  state  boundaries, 
see  note  to  Buck  v.  Ellenbolt  (Iowa)  16  L.  R.  A.  187. 
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standing  waters,  distinguishable  from  rivers 
chiefly  by  the  fact  that  thev  have  no  current 

Gould,  Waters,  2d  ed.  ^'79. 

A  river  is  a  running  stream  of  water  pent  in 
on  either  side  by  banks,  shores,  or  walls. 

Gould,  Waters,  2d  ed.  $^  41. 

The  identity  of  a  lake  or  river  is  not  changed 
by  flood  or  freshet  or  its  banks  less  defined  be- 
cause sometimes  overflowed. 

Houghton  v.  C  1).  d:  M.  R.  Co.  47  Iowa, 
370;  Cariyenter  v.  Hennepin  County  Comrs.  56 
Minn.  513. 

The  main  river  is  always  readily  distin- 
guished from  the  sloughs  by  its  width  and  the 
volume  of  water  found  in  it. 

Dunlieth  &D.  Bridge  Co.  y.  Dubuque  County. 
55  Iowa,  558;  Buttenuth  v.  St.  Ixmis  Bridgt 
Co.  123  111.  535;  lotca  v.  Illinois,  147  U.  S.  1. 
37  L.  ed.  55;  VVheaton,  International  l^w, 
?^203. 

The  fact  that  Big  lake  may  contain  some 
Mississippi  river  water,  and  be  affecte^i  by  the 
rise  and  fall  of  the  Mississippi  as  well  as  by  the 
fluctuations  of  the  Iowa  river,  does  not  change 
its  distinctive  and  individual  character  as  a 
lake,  nor  make  it  a  part  of  the  Mississippi 
river. 

Rice  V.  Ruddimnn,  10  Mich.  125;  Gould, 
Waters,  2d  ed.  ^  82a. 

A  stream  necessarily  involves  the  idea  of  a 
(jurrent,  and  a  statute  which  provides  for 
bridges  over  streams  separating  towns,  confers 
no  authority  to  construct  bridges  over  lakes, 
bays,  or  marshes,  in  which  the  water  has  do 
regular  or  perceptible  flow. 

Gould,  Waters,  2d  ed.  §  41,  and  authorities 
cited. 

The  intention  of  the  legislature  is  the  leading. 
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and  indeed  the  only,  object  to  be  inquired  into 
hy  the  court  in  construing  legislative  enact- 
ments. 

Noble  V.  State,  1  G.  Greene,  830;  Tvlley  v. 
BeauUen,  10  Iowa,  188:  Williams  v.  Piwr,  65 
Iowa,  414;  State  v.  CadweU,  79  Iowa,  482. 

The  evil  against  which  the  penalties  of  the 
statute  are  directed  nowhere  stands  out  in  such 
flaring  proportions  as  here,  where  25,000  to 
50,000  pounds  of  fish  are  taken  at  a  single  haul. 
There  can  be  no  presumption  that  these  im- 
portant fisheries  were  to  go  unprotected  and 
this  wanton  destruction  unchecked,  unless 
such  intent  is  distinctly  expressed. 

There  is  good  reason  why  the  le^slature 
should  not  seek  to  prohibit  fishing  in  those 
streams  which  form  the  state  boundaries,  and 
should  confine  the  law  to  waters  over  which 
the  state  has  exclusive  jurisdiction. 

Gilbert  v.  Moline  Water  Power  cfe  Mfg.  Co. 
19  Iowa,  319. 

The  preservation  of  fish,  even  though  they 
are  not  used  as  food  for  human  beings,  but  as 
food  for  other  fish  which  are  soused^  is  for  the 
common  benefit. 

Com.v. Manchester,  9  L.  R.  A.  236, 152  Mass. 
230. 

The  courts  of  Iowa  have  confined  the  Missis- 
sippi river  within  its  banks. 

Gilbert  v.  Moline  Water  Power  dk  Mfg.  Co. 
supra;  Buck  v.  Ellenbolt,  15  L.  R.  A.  1*87,  84 
Iowa,  394. 

Messrs.  L.  E.  Fellows  and  Park  A  Odell, 
for  appellee: 

The  words  "middle  of  the  main  channel" 
described  the  bed  oVer  which  the  water  flowed 
from  bank  to  bank. 

Dunlietk  <jk  D.  Bridge  Co.  v.  Dubuque 
County,  55  Iowa,  558. 

Kinne,  J.,  delivered  the  opinion  of  the 
court: 

1.  It  is  not  disputed  that  the  defendant 
in  December,  1893,  caught  several  thousand 
pounds  of  fish — sunfish,  pike,  bass,  and  pick- 
erel— with  a  seine  about  400  feet  long,  which 
was  drawn  under  the  ice,  in  Big  lake,  in 
Allamakee  county,  Iowa.  For  this  act  he 
was  arrested,  and  brought  before  the  mayor 
of  the  city  of  Lansing,  on  information  filed 
by  the  fish  commissioner  of  the  state,  charg- 
ing the  defendant  with  illeerally  seining  fish, 
contrary  to  the  laws  of  this  state.  He  wtis 
convicted,  and  appealed  to  the  district  court. 
There  was  a  jury  trial,  and  at  the  close  of  the 
evidence  the  court  directed  a  verdict  for  the 
defendant,  from  which  this  appeal  is  prose- 
cuted. 

2.  There  are  a  number  of  assignments  of 
«rror  in  this  case  growing  out  of  the  rulings 
of  the  court  upon  the  introduction  of  testi- 
mony, the  refusal  to  give  instructions  asked 
by  the  state,  the  action  of  the  court  in  direct- 
ing a  verdict  for  the  defendant,  and  in  other 
respects.  Nearly  all  of  these,  however,  in 
one  way  or  another,  relate  to,  and  all  are 
dependent  on,  the  solution  of  the  real  ques- 
tion in  controversy,  viz.,  whether  or  not  Big 
lake  is  a  part  of  the  Mississippi  river,  with- 
in the  meaning  of  the  statute  which  exempts 
the  waters  of  said  river  from  the  operation 
of  the  laws  of  this  state  prohibiting  the  sein- 
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ing  of  fish.  To  this  question  only  shall  we 
direct  our  attention. 

The  statute  upon  which  the  information 
against  the  defendant  is  based  is  found  in  the 
Acts  of  the  2dd  General  Assembly  (chap.  84) , 
and  is  entitled  ''An  act  for  the  protection 
and  preservation  of  fish,  ^  etc.  It  is  provided 
by  section  2  of  the  chapter  that :  "*  It  shall 
be  unlawful  for  any  person  to  take  from  any 
of  the  waters  of  the  state  any  fish  in  any  man- 
ner except  by  hook  and  line ;  except  that  it 
shall  be  lawful  for  any  person  to  take  min- 
nows for  bait  with  a  seine  that  does  not  ex- 
ceed five  yards  in  length.  Also  that  it  shall 
be  lawful  to  take  buffalo  and  suckers  by 
spearing  between  the  first  day  of  November 
and  the  first  day  of  March  following.  .  .  .  ** 
Section  6,  under  which  the  information  was 
drawn,  reads:  "No  person  shall  place,  erect, 
or  cause  to  be  placed  or  erected,  in  or  across 
any  of  the  rivers,  creeks,  lakes,  or  ponds,  or  any 
outlets  or  inlets  thereto,  any  trot  line,  seine, 
net.  weir,  trap,  dam,  or  other  obstruction  in 
such  manner  as  to  hinder  or  obstruct  the  free 
passage  of  fish  up,  down,  or  through  such 
watercourse  for  the  purpose  of  taking  or 
catching  fish  unless  the  same  be  done  under 
the  supervision  of  the  fish  commissioner,  ex- 
cept minnows  as  provided  in  section  2  of  this 
Act. "  Section  7  of  the  Act  prohibits  the  plac- 
ing of  drugs,  dynamite,  powder,  etc.,  "in 
any  of  the  waters  of  the  state, "  for  the  pur- 
pose of  destroying  or  catching  fish.  In  sec- 
tion 8  it  is  provided  that  any  person  found 
guilty  of  violating  section  6  or  7  of  the  Act 
shall,  upon  conviction,  be  fined  not  less  than 
$25,  nor  more  than  $100,  and  stand  committed 
until  such  fine  is  paid.  Section  11  of  the  Act 
provides  that "  nothing  herein  contained  shall 
be  held  to  apply  to  fishing  in  the  Mississippi, 
the  Missouri,  or  the  Big  Sioux  rivers,  nor  so 
much  ot  the  Des  Moines  river  as  forms  the 
boundary  between  the  states  of  Missouri  and 
Iowa."  Defendant  relies  upon  the  provision 
of  the  section  last  quoted,  and  claims  that 
Big  lake  constitutes  a  part  of  the  Mississippi 
river,  which  is  exempted  from  the  operation 
of  the  act.  It  is  not  questioned  that,  if  Big 
lake  is  not  a  part  of  the  Mississippi  river, 
within  the  meaning  of  the  act,  then  defend- 
ant is  guilty  of  having  violated  the  law. 

The  plat  below  will  aid  in  understanding 
the  situation  of  Big  lake,  and  its  connection 
with  the  main  channel  of  the  Mississippi 
river.  Big  lake  is  about  a  mile  and  a  half 
long,  and  three  quarters  of  a  mile  wide.  It 
rests  in  a  shallow  basin  or  depression,  and 
has  sloping  banks.  While  there  is  a  conflict 
in  the  testimony  as  to  whether  or  not  there 
is  a  current  in  this  lake,  we  think  the  weight 
of  the  evidence  is  to  the  effect  that  at  an  or- 
dinary stage  of  water  there  is  no  current.  It 
appears  that  the  water  is  clearer  than  that 
in  the  Mississippi  river.  The  lake  is  from 
four  to  six  feet  deep.  At  an  ordinary  stage 
of  water  in  the  lake,  the  water  in  the  outlet  is 
about  two  feet  deep,  and  from  ten  to  twenty 
feet  wide.  The  testimony  tends  to  show  that 
for  two  years  prior  to  the  trial  of  this  case 
in  the  court  below,  viz.  in  1892  and  1893, 
there  had  been  no  water  running  into  this 
lake,  though  when  the  water  is  high  there  is 


Iowa  Sufbbmb  Couiit. 


Oct., 


a  water  connection  at  the  north  end  of  the 
lake.  There  are  several  sloughs  between  the 
lake  and  the  main  shore  on  the  Iowa  side, 
west  of  the  lake.  From  the  hills  on  the  Iowa 
Bide  of  the  river  to  the  lake,  it  is  a  mile  and 
a  half.  The  land  lying  east  of  Big  lake, 
and  between  it  and  the  main  channel  of  the 
river,  is  used  for  grazing  and  hay  land,  and 
on  it  are  trees  ranging  in  size  from  an  inch 
or  two  in  diameter  up  to  three  or  four  feet. 
It  is  admitted  that  Big  lake  and  the  slough 
lying  west  of  it  have  not  been  used  for  pur- 
poses of  navigation.  Big  lake,  then,  is  a 
body  of  water  having  well -defined  shores, 
and  no  current.  It  is  from  a  quarter  to  a 
half  a  mile  west  of  the  main  channel  of  the 
Mississippi  river  at  the  nearest  point.  It 
appears  that  there  arc  times  when  the  high 
water  overflows  all,  or  nearly  all,  of  the  land 
between  the  mainland  on  each  side  of  the 
29  L.  R.  A 


river.    From  the  evidence  it  is  clear  that  Big 
lake  is  not  a  part  of  the  Mississippi  river,  so 
far  as  navigation  is  concerned.     It  is  not  dis- 
puted that  it  lies  wholly  within  the  state  of 
Iowa.    It  follows,  then,  that  Big  lake,  lyinsr 
as  it  does  wholly  within  the  state  of  Iowa, 
does  not  constitute  a  part  of  the  Mississippi 
river,    for  boundary  purposes.     DurUieth  db 
I),  Bridge   Co.  v.  Dubuque  Caunty,  55  Iowa. 
558;   Buttenuth  v.  St.  Louis  Bridge   Co,  12S 
111.  535 ;  Iowa  v.  llliiwis,  147  U.  S.  1,  37  L. 
ed.  55.     We  think  it  is  quite  clear  that  the 
intention  of  the  law  was  to  prohibit  seining 
I  within  water  wholly  within  this  state.    Sec- 
j  tion  2  of  the  Act  referred  to  uses  the  words, 
"  from  any  of  the  waters  of  the  state. "    lu 
I  section  3  the  words  used  are,  "  from  any  of 
the  waters  of  the  state. "    In  section  7  the  same 
I  words  are  used.    These  words  very  definitely 
,  cover  all  waters  lying  wholly  within  this 
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state,  and  there  can  be  no  doubt  they  include 
Big  lake,  unless  it  is  exempted  from  their 
operation  by  virtue  of  the  provision  of  sec- 
tion 11  of  the  Act.  Now,  it  is  apparent  that 
section  11  excepts  from  the  operation  of  the 
act  only  the  boundary  waters  of  the  state, 
over  which  the  state  has  not  exclusive  ju- 
risdiction. There  is  nothing  in  the  section 
which  suggests  that  it  was  the  intent  of  the 
legislature  to  exempt  from  the  operation  of 
the  act  waters  which  lie  entirely  in  our  own 
state.  Big  lake  bein^  wholly  within  the 
stat«,  we  can  discover  no  reason  for  saying 
that  it  was  not  the  intention  of  the  legisla- 
ture that  the  provision  of  the  act  prohibiting 
seining  in  **any  of  the  waters  of  the  state" 
should  not  apply  to  it,  the  same  as  to  any 
other  body  of  water  entirely  within  the  state. 
We  think  that  the  Mississippi  river,  which 
is  excluded  from  the  provision  of  the  act, 
includes  only  that  body  or  stream  of  water 
which  is  popularly  known  as  such  river ;  that 
the  wording  of  section  11  of  the  Act  indicates 
that  it  was  the  Mississippi  river  which  con- 
stitutes the  boundary  line  of  the  state  which 
the  legislature  had  in  mind.  Again,  we  may 
look  to  the  evil  sought  to  be  remedied  by 
this  legislation.  The  purpose  was  to  prevent 
the  wanton  and  unnecessary  destruction  of 
fish  in  the  waters  over  which  the  state  has 
exclusive  jurisdiction ;  to  preserve  the  fish 
in  said  waters  for  the  use  uf  the  people  of 
the  state.  If  it  be  true  that  these  lakes  and 
streams,  which,  though  connected  with  the 
main  body  of  water  known  as  the  ''Missis- 
sippi River,"  yet  form  no  part  of  the  river 
proper,  are  not  waters  in  which  seining  is 
prohibited,  then  the  legislation  falls  far  short 
of  remedying  the  evil  which  existed,  and 
these  waters  of  the  state,  which,  we  are  jus- 
tified from  the  evidence  in  this  case  in  savins, 
constitute  the  most  valuable  fishing  grounds 
in  the  state,  may  be  despoiled  in  this  whole- 
sale way  of  their  wealth  of  fish  without  let 
or  hindrance.  To  be  justified  in  reaching 
such  a  conclusion,  it  should  appear  clearly 
that  such  waters  were  intended  to  be  ex- 
empted from  the  operation  of  the  law.     We 


find  nothing  in  the  law  to  warrant  defend- 
ant's contention.  We  do  not  deem  it  neces- 
sary to  discuss  what  constitutes  the  middle  of 
the  main  channel  of  the  river.  The  "Missis- 
sippi l^iver"  spoken  of  in  the  state  is  the 
river  as  usually  referred  to.  It  means  that 
body  of  water  which  forms  the  eastern  bound- 
ary of  the  state,  and,  from  the  wording  of 
certain  sections  of  the  act,  it  is  manifest  that 
it  was  not  intended  to  embrace  within  the 
words  "Mississippi  River"  waters  entirely 
within  the  state,  though  having  connection 
with  said  boundary  stream.  Appellee  relies 
upon  the  case  of  Dunlieth  dt  D.  Bi-idge  Co.  v. 
Dubuque  County^  supra.  It  is  claimed  that 
that  case  is  decisive  of  this  controversy. 
We  do  not  think  so.  The  question  in  that 
case  was  as  to  what  part  of  plaintiff's  bridge 
was  properly  assessable  in  Iowa.  It  was  held 
that  the  word  "channel,"  ss  used  in  the  act 
of  congress  admitting  Iowa  into  the  Union, 
and  in  our  state  constitution  in  defining  our 
eastern  boundary  as  the  middle  of  the 'main 
channel  of  the  river,  referred  to  the  bed  In 
which  the  main  stream  of  the  river  fiowed, 
and  not  to  the  deep  water  of  the  stream,  as 
followed  in  navigation.  Big  lake  is  in  no 
sense  a  channel  ot  tho  Mississippi  river,  and 
no  question  is  made  that  it  is  wholly  within 
the  state  of  Iowa.  It  is  a  part  of  the  river 
in  the  sense  only  that  it  is  connected  with  it, 
and  in  every  other  respect  it  is  as  distinct  a 
body  of  water  as  any  which  may  be  found  in 
the  interior  of  the  state.  On  the  one  hand, 
the  legislature  prohibits  seining  in  any  of 
the  waters  of  the  state.  On  the  other  hand, 
it  says,  in  etfect,  that  this  prohibition  shall 
not  extend  to  boundary  waters  over  which  the 
state  has  not  exclusive  jurisdiction.  Such, 
we  think,  is  the  fair  and  proper  construction 
of  the  law.  The  court  below  therefore  erred 
in  holding  that  Big  lake  was  a  part  of  the 
Mississippi  river,  and  exempted  from  the 
operation  of  the  law.  The  defendant  having 
been  acquitted,  the  only  effect  of  this  opin- 
ion will  1)0  to  settle  the  law  of  the  case. 
Itevei'sed. 
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PEOPLE  of  the  State  of  New  York,  ex  reL 
HECKER  -  JONES  JEWELL  MILLING 
CO.,  Ajypt., 

v. 

Edward^P.J'BARKER  etiil.,  Re»pts, 
(147  N.Y.  31.) 

1.  The  New  York  court  of  appeals  will 
not  reverae  a  determination  of  a  matter  of 
fact  which  1b  supported  by  some  evidence,  in 
case  of  a  certiorari  to  review  an  assessment  for 
taxes. 

2*   The  sum  invested   in  the  state  on 


Note.— For  denial  (which  the  pra^^ent  case  lim- 
its) of  the  right  of  a foreigD  corporation  to  have  its 
debts  deducted  from  the  amount  of  its  taxable 
investments,  see  People  v.  Barker  cN.  Y.)  :23  L.  K. 
A.  05. 
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^Fhich  a  foreign  corporation  can  be 
taxed  under  Laws  lHo.5,  chap.  37,  when  it  bus 
purchased  property  in  the  state  and  paid  for  it 
only  in  part,  is  the  sum  paid,  and  cannot  include 
tbe  indebtedness  for  the  unpaid  part  of  the  pur- 
chase money. 
8.  Stock  which  a  corporation  issues  in 
payment  for  property  is  not  a  debt  in- 
curred by  it  which  can  be  deducted  in  determin- 
infif  the  amount  invested  in  such  property,  for 
the  purpose  of  taxation. 

(October  8. 1805.) 

APPEAL  by  plaintiff  from  an  order  of  the 
General  Term  of  the  Supreme  Court,  First 
Department,  affirming  an  orcier  of  a  Special 
Term  for  New  York  County  quasbinfr  a  writ 
of  certiorari  taken  to  review  the  action  of  the 
commissioners  of  taxes  in  assessing  for  taxa- 
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tion  the  property  of  the  relator  corporation. 
Affirmed  in  part;  reversed  in  part. 

Messrs.  Bowers  A  Sands,  for  appellant: 

The  sum  invested  in  this  state  by  the  relator 
was  the  surplus  of  its  assets  in  this  state  after 
deductiop^  the  indebtedness  incurred  by  it  in 
the  acquisition  of  such  assets. 

Williams  v.  Wayne  County  Suprs.  78  N.  Y. 
561;  People  Y.  Barker,  23  L.  R.  A.  95,  141  N. 
Y.  118;  People  v.  Barker,  145  N.  Y.  239. 

The  acquisition  of  property,  and  the  pay- 
ment therefor  by  a  mortgage,  are  regarded  as 
one  and  the  same  transaction,  and  all  that  the 
purchaser  acquires  is  the  equity  or  right  of  re- 
demption. 

Thomas,  Mortg.  p.  98;  Goman  v.  Lakey,  80 
N.  Y.  345;  Hitchcock  v.  MorthWestern Ins.  Co. 
26  N.  Y.  68;  People  v.  New  York  Tax  Comrs. 

23  N.  Y.  243. 

The  courts  below  have  decided  in  this  case 
that  the  relator  shall  not  only  be  assessed  upon 
the  sum  invested  in  this  state,  but  upon  all 
property  it  has  acquired  therein,  and  shall  not 
be  allowed  a  deduction  for  the  debts  incurred 
in  the  purchase  or  acquisition  of  such  prop- 
erty. This  decision  is  a  discrimination  amount- 
ing to  confiscation  against  the  relator,  and  is 
in  violation  of  three  of  the  provisions  of  the 
Constitution  of  the  United  States:  art.  I,  §  8; 
art.  4,  §  2;  art.  14,  ^  1. 

I>uer  V.  Small,  4  Blatchf.  263;  Walling  v. 
Michigan,  116  U.  8.  446.  29  L.  ed.  691;  Brown 
v.  Houston,  114  U.  S.  622,  29  L.  ed.  257;Wiley 
V.  Parmer,  14  Ala.  627;  Coriield  v.  Con/ell,  4 
Wash.  C.  C.  371:  Ward  v.  Maryland,  79  *U.  S. 
12  Wall.  419,  29  L.  ed.  449;  Magiiire  v.  Parker, 
32  La.  Ann.  832;  State  v.  Wiqgin,  1  L.  R  A. 
56,  64  N.  U.  508;  Welton  v.  Missouri,  91  U.  S. 
275,  23  L.  ed.  341;  Guy  v.  Baltimore,  100  U.  S. 
484,  25  L.  ed.  743;  Bobbins  v.  Shelby  County 
Taxing  DisL  120  U.  S.  489,  30  L.  ed.  694; 
Asfier  V.  Texas,  128  U.  8.  129,  82  L.  ed.  368,  2 
Inters.  Com.  Rep.  241;  Brown  y.  Maryland,  25 
U.  8.  12  Wheat.  419,  6  L.  ed.  678;  Biggins  v. 
Three  Hundred  Casks  of  Lime,  130  Mass.  1; 
Pittsburg  d:  S.  Coal  Co.  v.  Bates,  156  U.  8.  577, 
39  L.  ed.  538;  State  v.  Furbush,  72  Me.  493; 
State  V.  North,  27  Mo.  464;  Paul  v.  Vtrr/inta, 
75  U.  8.  8  Wall.  16S,  19  L.  ed.  357;  Pembina 
Consol.  Stiver  Min.  dt  Mill.  Co.v.  Pennsylvania, 
125  U.  8.  181,  31  L.  ed.  650,  2  Inters.  Com. 
Rep.  24;  Santa  Clara  County  y.  Sou  them  Pac. 
R.  Co.  14  Fed.  Rep.  383,  afilrmed  118  U.  8. 
394,  30  L.  ed.  118. 

The  court  of  appeals  of  this  state  seeks  not  to 
impose  penalties  upon  foreign  corporations  not 
imposed  by  the  legislature,  and  has  expressly 
held  that  foreign  corporations  are  not  properly 
to  be  regarded  with  suspicion,  nor  should  un- 
necessary restraints  be  imposed  upon  their  do- 
ing business  in  our  midst. 

Demarest  Y.Grant,  13  L.  R.  A.  854,  128  N. 
Y.  205,  219;  iMncaster  v.  Amsterdam  Imp.  Co. 

24  L.  R.  A.  322,  140  N.  Y.  576. 

The  bar  to  a  foreign  corporation  availing  of 
the  constitutional  prohibitions  in  question  will 
be  strictly  limited  to  that  class  of  questions 
where  the  restriction  is  placed  upon  them  as  a 
condition  of  doing  business  within  the  state, 
and  will  not  be  extended  to  that  class  of  cases 
where  they  seek,  being  lawful  in  a  state,  re 
dress  against  a  tax  imposino;  upon  them  condi- 
tions not  imposed  upon  their  competitors. 
439  L.  R.  A. 


Howe  Math.  Co.  v.  Qage,  100  U.  8.  676.  25 
L.  ed.  754;  Southern  S.  S.  Co.  of  New  Orleans 
V.  New  Orleans  Port  Wardens,  78  U.  S.  6  Wall. 
31.  18  L.  ed.  749;  Pensacola  Teleg.  Co.  v.  West- 
em  U.  Teleg.  Co.  96  U.  8.  1,  24  L.  ed.  708; 
Gloucester  Ferry  Co.  v.  Pennsylvania,  114  U.  8. 
196,  29  L.  ed.  158;  Com.  v.  Standard  Oil  Co. 
101  Pa.  119. 

Messrs.  David  J.  Dean  and  James  M. 
Ward,  with  Mr.  Francis  M.  Scott*  for  ap- 
pellee: 

The  relator  is  taxable  for  the  sums  invested 
by  it  in  business  in  this  state,  even  if  it  be  in 
fact  insolvent. 

People  V.  Barker,  28  L.  R.  A.  95.  141  N.  Y. 
118. 

There  is  no  force  in  the  contention  made  by 
the  relator  that  the  words,  ''sums  invested  in 
any  manner  in.  said  business,"  used  in  the  stat- 
ute of  1855,  mean  simply  the  sum  of  cash 
which  the  relator  had  on  hand  in  this  state  at 
the  time  it  commenced  business. 

People  V.  New  York  Tax  Comrs.  23  N.  Y.  242; 
Hitt  V.  Crosby,  26  How.  Pr.  413;  ScottY.  Depey- 
ster,  1  Edw.  Ch.  513,  6  L.  ed.  229. 

The  law  denies  any  deduction  from  the  avail- 
able assets  of  the  relator. 

Buffalo  Mut.  Ins.  Co.  v.  Erie  County  Suprs. 
4  N.  Y.  442;  People  v.  NewYark  City  <t  County 
Suprs.  16  N.  Y.  424;  People  v.  Coleman,  12  L. 
R.  A.  762,  126  N.  Y.  433;  People  v.  Wemple, 
138  N.  Y.  582;  Peopk  v.  Barker,  141  N.  Y.  196; 
People  V.  Barker,  28  L.  R.  A.  95,  141  N.  Y. 
118;  People  v.  Barker,  145  N.  Y.  239. 

Peckham,  «/.,  delivered  the  opinion  of 

the  court: 

The  above  relator  obtained  two  writs  of  cer- 
tiorari under  chapter  269  of  the  Laws  of  1880, 
for  the  purpose  of  reviewing  the  action  of 
the  above  defendants  in  assessing  the  relator 
for  all  sums  invested  in  its  business  in  this 
state  in  the  years  1893  and  1894,  a  separate 
writ  having  issued  for  each  assessment.  The 
defendants  were  commissioners  of  taxes  and 
composed  the  board  of  taxes  and  assessments 
of  the  city  and  county  of  New  York,  and 
they  made  an  nssessment  in  each  of  the  above 
years  against  the  relator  which  is  a  foreign 
corporation  having  money  invested  in  this 
state,  such  assessment  being  based  upon  the 
provisions  of  the  Act,  chapter  37  of  the  Laws 
of  1855,  one  section  of  which  reads  as  fol- 
lows: •*A11  persons  and  associations  doing 
business  in  the  state  of  New  York  as  mer- 
chants, bankers,  or  otherwise,  either  as  prin- 
cipals or  partners,  whether  special  or  other- 
wise, and  not  residents  of  this  .state,  shall  be 
assessed  and  taxed  on  all  sums  invested  in  any 
manner  in  said  business  the  same  as  if  they 
were  residents  of  this  state,  and  said  taxes 
shall  be  collected  from  the  property  of  the 
firms,  persons,  or  associations  to  which  they 
severally  belong."  The  relator  disputes  the 
val  id  i  ty  of  each  assessment.  The  defendants, 
in  1893,  assessed  the  relator  at  a  certiiin  sum, 
after  deducting  that  portion  of  its  indebted- 
ness which  they  decided  had  been  incurred 
in  this  8tat«  in  the  purchase  of  property  here- 
in, and  in  1894  they  made  an  assessment  with- 
out deducting  any  of  the  indebtedness  of  the 
relator  whatever.'  The  relator  claims  that 
the  defendants,  in  1893,  did  not  deduct  all 
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its  indebtedness  which  had  been  incurred  in 
the  purchfkse  of  property  within  this  state, 
and  that  if  they  had  done  so,  there  would 
have  been  no  assessment  made  against  it  here. 
It  also  claims  that  the  assessment  of  1894  was 
void  because  of  the  refusal  of  the  defendants 
to  make  any  deduction  whatever  for  any  in- 
debtedness. The  reason  for  the  difference  in 
the  two  assessments  is  based  by  the  defend- 
ants upon  the  decision  of  this  court  in  Peovle 
V.  Barker,  reported  in  141  N.  Y.  118,  ^  L. 
R.  A.  95. 

That  case  was  decided  here  subsequent  to 
the  assessment  of  1893  and  prior  to  that  of 
1894.  The  defendants  were  of  opinion  that 
the  decision  in  question  coverei  this  case  and 
obliged  them  to  assess  the  relator  without 
making  any  deduction  for  any  indebtedness 
whatever,  even  though  such  indebtedness,  or 
some  portion  thereof,  were  incurred  in  the 
purchase  of  the  assets  in  this  state,  for  which 
the  assessment  of  1894  was  made. 

Prior  to  the  time  for  finally  making  the 
assessment  for  each  of  the  two  years  1893 
and  1894  respectively,  the  relator  rendered  to 
the  defendants  a  verified  written  statement 
of  the  condition  of  the  company  as  of  the 
second  Monday  of  January  in  each  of  such 
years.  The  statement  of  1893  shows  that  the 
total  gross  assets  in  all  parts  of  tbe  world 
then  belonging  to  the  relator  amounted  to 
$4,615,326.07.  and  from  that  sum  it  was 
claimed  should  be  deducted  the  amount  as- 
sessed against  it  for  its  real  estate,  being 
$451,300,  and  the  sum  of  |2. 500, 000  for  bonds 
issued  by  it,  and  also  $3,567,000  for  further 
indebtedness  incurred  bv  Jt  in  the  course  of 
its  business,  thus  claiming  a  total  deduction 
for  indebtedness  (including  the  assessment 
for  real  estate)  of  $5,518,800,  or  almost  a 
million  dollars  of  debts  over  assets,  and  re- 
ducing the  assessment  of  course  to  nothing. 

It  does  not  appear,  that  anv  receiver  of  the 
company  has  been  appointed  or  applied  for, 
or  that  any  proceedings  have  been  taken  or 
were  contemplated  for  the  winding  up  of 
what  by  this  statement  would  appear  to  be  a 
hopelessly  insolvent  concern.  Tlie  president 
of  the  company  was  examined  in  regard  to 
the  assessment  of  1893,  before  the  commis- 
sioners, and  be  testified  that  the  company  wjis 
organized  August  27,  1892,  less  than  seven 
months  prior  to  the  making  of  this  statement. 
The  president  further  testified  that  tiie  nom- 
inal capital  was  five  millions  of  dollars,  two 
millions  of  preferred  and  three  millions  of 
common  stock.  That  $2,000  in  cash  were 
paid  into  the  treasury  for  twenty  shares  of  its 
capital  stock  at  par,  and  that  sum  was  paid 
out  for  corporation  expenses.  He  was  unable 
to  state  whether  in  issuing  the  stock  at  the 
time  the  company  was  organized  it  acquired 
anything  beyond  the  tangible  assets  of  the 
firm  or  parties  whose  property  was  purchased. 
The  first  meeting  of  the  directors  was  Held 
August  27,  1892,  and  at  that  meeting  its 
bonds  secured  by  mortgage  were  issued,  and 
eight  hundred  and  twenty  of  them  of  one 
thousand  dollars  each  were  sold  for  cash  at 
par,  and  the  money  brought  into  New  York 
and  deposited  in  the  bank  with  which  the 
•company  did  business,  and  was  subsequently 
used  for  the  purchase  of  merchandise  used  by 
29  L.  R.  A. 


the  company.  The  question  was  then  asked 
of  him :  **  And  the  rest  of  the  capital  stock 
and  the  balance  of  the  bonds  were  issued  in 
exchange  for  real  and  personal  property?" 
and  he  answered  "Yes." 

From  this  statement  of  1893,  and  from  the 
examination  of  the  president  of  the  company, 
it  appears  that  all  but  $2,000  of  its  capital 
stock  of  $5,000,000,  and  the  $2,500,000  of  its 
bonds  had  been  issued  in  exchange  for  prop- 
erty, real  and  personal,  between  the  27th  day 
of  August,  1893,  and  the  second  Monday  of 
January,  1894,  the  cash  for  the  $820,000  of 
bonds  issued  having  been  used  for  the  pur- 
chase of  merchandise.  Further  than  this  it 
appears  that  $2, 567, 000  of  further  indebted- 
ness had  been  incurred  upon  its  notes  for 
borrowed  money,  loans  to  it  on  collateral  and 
on  bills  for  merchandise.  This  would  make 
about  $10,000,000  invested  by  the  relator 
within  this  short  period  and  yet  it  makes  a 
statement  that  its  total  j^ross  assets  existing? 
on  the  second  Mondav  of  January,  1893, 
amounted  to  but  $4, 615;  326. 07.  No  explana- 
tion is  vouchsafed  for  these  seemingly  most 
unfortunate  investments.  It  might,  perhaps, 
be  thought  there  was  a  mistake  in  the  rec- 
ord from  which  I  have  quoted,  and  that  the 
stock  had  in  fact  never  been  issued  to  any 
such  amount.  The  statement  for  1894  would 
seem  to  show  that  there  w^as  no  mistake  of 
that  nature,  for  it  is  there  stated  that  the  entire 
share  capital,  except  the  twenty  shares  al- 
ready spoken  of,  and  the  entire  issue  of  bonds, 
except  the  820  sold  for  cash,  were  exchanged 
for  property.  Ten  millions  of  investments 
in  five  months,,  and  at  the  end  thereof  less 
than  five  millions  left!  In  January,  1895, 
its  relative  condition  was  about  the  same ;  its 
ifross  assets  had  shrunk  from  $4,615,326.07  to 
|3, 466, 919,  beingconsiderably  over  a  million 
of  dollars,  but  lis  indebtedness  was  less  by 
$1,046,500. 

And  yet  this  (seemingly)  insolvent  cor- 
poration is  paying  interest  on  its  bonded 
indebtedness  and  dividends  upon  its  stock. 
These  facts  call  for  explanation.  There  is 
no  doubt  that  the  astute  and  able  counsel  for 
the  city  would  have  made  the  effort  to  obtain 
it  had  not  the  defendants  proceeded  upon  the 
theory  as  to  the  tax  of  1894  that  the  amount 
of  indebtedness  was  in  any  aspect  immaterial 
and  the  amount  of  assets  in  this  state  was 
sufficient  for  an  assessment  for  1894,  which 
would  be  fair  if  no  deduction  for  indebted- 
ness were  allowed.  As  to  the  assessment  for 
1893,  in  which  there  was  some  allowance 
for  indebtedness,  the  relator  claims  that  the 
entire  face  value  of  three  of  the  items  enter- 
ing into  that  assessment,  viz.,  for  machin- 
ery and  tools,  office  furniture  and  horses  and 
trucks,  making  a  total  of  over  $800,000, 
should  have  been  deducted  in  addition  to  the 
amount  already  allowed  by  the  defendants 
for  indebtedness  incurred  for  the  purchase  of 
assets  in  this  state.  The  decision  of  the  de- 
fendants in  this  regard  as  to  what  amount  of 
indebtedness  was  actually  incurred  in  the 
purchase  of  the  assets  in  this  state  in  1893 
was  made  upon  a  question  of  fact,  in  regard 
to  which  the  evidence  on  the  part  of  the  re- 
lator was  by  no  means  of  that  clear  and  con- 
vincing character  which  could  leave  no  doubt 
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as  to  the  fact.  The  assessment  i  tsel  f  depended 
also  upon  the  different  kinds  of  property 
making  up  the  assets  of  the  relator  in  this 
state,  and  it  was  not  made  at  all  plain  as  to 
what  the  real  and  true  value  of  such  assets 
was.  AVe  do  not  feel  called  upon  to  review 
and  reverse  the  determination  of  the  defend- 
ants as  to  the  true  amount  for  which  the  re- 
lator should  be  assessed  for  the  year  1893. 
There  was  some  evidence  to  support  their 
determination,  and  that  is  sufficient  for  us. 
It  is  not  plain  that  any  erroneous  theory  of 
assessment  was  adopted. 

The  orders  of  the  special  and  general  terms 
will,  therefore,  as  to  that  assessment,  be 
affirmed. 

We  are  now  brought  to  the  consideration 
of  the  assessment  for  1894,  founded  upon 
People  V.  Barker,  above  referred  to. 

We  think  an  erroneous  use  has  been  made 
of  the  decision  of  this  court  in  that  case,  and 
that  the  assessment  now  before  us  for  1894 
must  be  set  aside.  Upon  another  examina- 
tion of  the  subject,  carried  on  by  the  defend- 
ants' commissioners,  a  more  thorough  inves- 
tigation may  be  made,  so  far  as  it  shall 
appear  necessary,  for  an  accurate  assessment 
against  the  relator  for  all  sums  invested  by 
it  in  this  state. 

The  question  is  as  to  the  true  construction 
to  be  given  those  words  of  the  statute  which 
provide  that  all  persons  nonresidents  of  the 
state  and  doing  business  herein  "shall  be 
assessed  and  taxed  on  all  sums  invested  in  any 
manner  in  said  business  the  same  as  if  they 
were  residents  of  this  state,"  etc.  What  is 
meant  by  the  words  "sums  invested  in  any 
manner  in  said  business?"  The  inquiry  must 
of  course  be  confined  to  the  meaning  of  the 
words  as  used  in  this  statute  and  for  the  pur- 
pose of  an  assessment  upon  such  sums  for 
taxation. 

The  case  of  People  v.  Barker  held  that  a 
foreign  company  having  assets  in  a  foreign 
state  could  not  invest  some  of  its  capital 
here  and  rightfully  claim  a  deduction  from 
such  sum  invested  of  all  its  indebtedness. 
That  company  admitted  an  investment  here 
of  at  least  $750,000,  and  its  total  indebted- 
ness was  over  $1,200,000,  consisting  of  open 
accounts  and  of  bills  payable.  There  was  no 
claim  set  up  as  to  the  right  specially  to  deduct 
the  specific  indebtedness  arising  upon  the 
purchase  of  the  very  assets  in  New  York  in 
regard  to  which  the  assessment  iiad  been 
made.  Very  possibly  language  was  used 
in  that  case  in  the  course  of  the  opinion 
which  might  be  capable  of  a  construction 
broader  than  was  called  for  by  the  facts  ap- 
pearing in  that  record.  If  so,  it  would  be  but 
another  illustration  of  the  truth  and  impor- 
tance of  the  principle  which  makes  it  neces- 
sary to  construe  the  language  used  in  judicial 
opinions  strictly  with  reference  to  the  facts 
which  exist  in  the  case  which  is  decided. 
It  was  stated  in  that  case  that  the  court  was 
of  opinion  that  the  act  did  not  contemplate 
the  deduction  of  debts  from  the  sum  invested 
in  this  state  by  nonresidents.  As  then  ap- 
plied, the  language  was  appropriate,  al- 
though it  might  well  have  been  more  defi- 
nite and  precise.  That  company  had  assets 
at  its  home  office  enough  to  permit  a  deduc- 
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tion  of  all  indebtedness  asserted,  and  there 
was  no  claim  that  was  argued  that  any  of  it 
had  been  incurred  in  the  purchase  of  property 
in  ihis  state  which  formed  the  basis  of  the 
assessment.  Under  such  circumstances  we 
held,  and,  as  we  thinK,  properly  held,  that 
the  place  for  the  deduction  of  general  in- 
debtedness was  the  residence  of  the  person 
or  corporation,  and  that  the  sum  invested 
here  should  not  be  diminished  by  a  deduc- 
tion of  any  part  of  such  general  indebted- 
ness. The  question  we  are  now  to  decide 
is,  What  is  the  sum  invested  in  this  state 
by  a  foreign  corporation  which  purchases 
property  here,  and  pays  cash  for  a  portion 
of  it,  and  promises  to  pay  the  balance  at  some 
future  day  ? 

This  relator  is  engaged  in  the  business  of 
milling  in  this  state.  Suppose  it  brought 
$100,000  into  this  state,  and  bought  $200,000 
worth  of  wheat  to  be  manufactured  into  flour, 
and  paid  for  it  with  the  $100,000  in  cash, 
and  gave  its  notes  for  the  balance.  The 
ownership  of  the  wheat  passes  to  the  relator 
by  the  purchase,  and  in  that  sense  it  can  be 
said  it  owns  wheat  to  the  amount  or  value 
of  $200,000.  Has  it,  however,  under  this 
statute,  invested  in  this  state  any  sum  be- 
yond the  $100,000  which  it  paid  in  cash  for 
the  wheat?  Is  its  promise  or  liability  to 
pay  the  other  $100,000,  a  sum  invested  in 
this  state  by  it,  and  is  it  the  same  as  cash 
for  the  purpose  of  taxation?  Is  the  fact  that 
the  company  has  in  its  possession  as  ostensi- 
ble owner  the  $200,000  in  value  of  wheat 
conclusive  evidence  that  the  company  has  in- 
vested that  sum  in  its  business  in  this  state, 
when  in  truth  it  hns  paid  a  sum  amounting 
to  but  half  its  value,  and  has  promised  to  pay 
the  balance  at  some  future  time?  It  seems 
to  us  there  can  be  but  one  answer  to  these 
questions.  The  sum  invested  is  the  sum 
paid  and  not  the  sum  which  is  promised  to 
be  paid  on  a  future  occjision.  It  is  true  the 
purchaser  has  in  its  possession  as  nominal 
owner,  wheat  to  the  value  of  $200,000,  but 
it  cannot  be  said  to  have  invested  within 
the  meaning  of  this  statute  $200,000  in  the 
purchase  of  the  wheat  as  lon^  as  it  has  in 
fact  paid  but  one  half  that  sum  and  has  sim- 
ply promised  to  pay  the  other  half  at  a  fut- 
ure da3^ 

No  part  of  the  value  of  the  wheat  is  lost 
to  taxation  by  this  holding;  neither  is  the 
sum  so  lost  which  was  brought  into  the  state 
by  the  relator  and  invested  in  the  wheal. 
The  vendor  of  the  wheat  is  taxed  for  the 
$100,000  he  has  received  as  part  payment  for 
the  same,  and  he  is  also  taxed  for  the  $100,  - 
000  of  notes  he  has  received  from  the  pur- 
chaser of  the  wheat  on  account  of  the  balance 
due  for  the  purchase  money,  and  the  relator 
is  taxed  the  $100,000  cash  it  has  brought  into 
the  state  and  invested  in  this  wheat,  and 
there  is  thus  an  assessment  of  $300,000  made 
between  these  two,  the  vendor  and  the  ven- 
dee of  the  wheat,  and  that  is  all  the  prop- 
erty that  is  then  subject  to  taxation.  To 
tax  the  full  value  of  the  wheat  in  the  hands 
of  the  purchaser  is  in  reality  to  tax  the  pur- 
chaser on  its  own  indebtedness.  Its  promise 
to  pay  in  the  future  the  other  $100,000  is. 
not  a  sum  invested  by  it  here  until  It  ha» 
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redeemed  it«  promise  and  paid  its  notes. 
The  transaction  is  in  truth  substantially  the 
same  whether  the  payment  has  been  secured 
by  a  chattel  mortgage  on  the  wheat  or  not, 
although  if  the  payment  have  been  thus  se- 
cured, the  purchaser  has  not  even  obtained 
an  unincumbered  title  to  the  wheat  until 
the  payment  is  made.  And  so  long  as  the 
property  purchased  has  not  been  paid  for  in 
full,  then  the  amount  still  due  upon  it  ought 
to  be  deducted  as  not  representing* any  sum  in- 
vested by* the  purchaser  in  this  state.  Other- 
wise it  is  to  say  that  the  relator  has  invested 
a  sum  in  this  state  by  merely  promising  to 
do  so  at  some  future  day.  Ii  after  the  pur- 
chase the  wheat  should  appreciate,  the  whole 
of  such  appreciation  would  of  course  go  to- 
wards swelling  the  amount  invested  by  the 
relator  in  this  state,  and  the  contrary  would 
be  the  case  if  it  should  depreciate;  the  in- 
debtedness being  a  fixed  quantity  in  both 
cases  it  would  not  be  altered  or  affected  by 
either  event. 

The  same  thing  would  happen  in  case  the 
relator  purchased  the  wheat  and  paid  noth- 
ing for  it,  but  gave  its  notes  even  without 
a  mortgage  for  the  whole  amount.  In  such 
case  the  relator  could  not  be  said  to  have  in- 
vested any  sum  in  its  business,  assuming  of 
course  that  the  wheat  was  worth  no  more 
than  its  purchase  price.  Instead  of  paying, 
it  had  simply  promised  to  pay  for  it.  The 
vendor  in  such  case  would  be  assessed  on 
the  notes  he  took  for  the  price  of  the  wheat 
instead  of  for  the  wheat  itself  and  the  relator 
would  not  be  assessed  at  all.  This  would 
be  right  because  no  more  property^  had  been 
created  by  the  sale  than  existed  before  its 
consummation,  and  there  would  be  an  assess- 
ment levied  for  the  full  amount  that  had 
been  levied  before  or  which  would  have  been 
levied  if  no  sale  had  been  made.  The  relator 
would  not  have  invested  any  sum  in  its  busi- 
neds  until  it  paid  something  on  its  notes  or 
until  the  property  purchased  had  appreciated 
beyond  the  purchase  price  thereof.  A  gift 
of  the  property  would  be  different.  In  that 
case  while  the  relator  would  not  have  actually 
taken  money  or  brought  it  into  the  state  for 
investment  and  invested  it  in  the  property, 
yet  it  would  have  received  the  property  as 
absolute  owner  with  no  outstanding  liabili- 
ties to  pay  for  it,  and  being  in  such  case  the 
owner  of  the  property  it  would  answer  the 
description  of  a  sum  invested  in  its  business 
and  thus  be  liable  to  assessment  under  the 
act. 

This  treatment  of  the  question  is  not  in 
fact  to  be  regarded  in  the  light  of  a  strict 
deduction  of  debts  from  assets ;  it  is  constru- 
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ing  the  meaning  of  the  statute  and  deter- 
mining what  in  reality  is  the  sum  invested 
by  a  nonresident  individual  or  corporation 
under  these  circumstances,  in  the  business  in 
which  he  or  it  is  engaged  in  this  state.  It  is 
not  adjusting  the  equities  as  spoken  of  in  Peo- 
ple V.  Barker^  which  we  then  held  should  be 
done  at  the  place  where  the  corporation  was 
a  resident.  It  is  a  different  thing  from  as- 
certaining the  general  and  ^oss  assets  of  a 
nonresident  to  be  found  within  the  state, 
and  from  that  sum  deducting  all  its  debts 
whenever  and  upon  whatever  cause  incurred. 
The  nonresident  corporation  investing  a  sum 
of  money*  in  this  state  is  to  be  assessed  for 
the  full  sum  it  invests  here,  although  it  may 
owe  debts  enough  outside  of  such  invest- 
ment to  render  it  insolvent.  The  indebted- 
ness it  has  incurred  in  the  transaction  from 
which  the  purchase  of  the  property  is  the 
re3ult,  is  no  part  of  the  sum  it  has  invested 
in  such  purchase  and  no  assessment  can  be 
made  which  includes  the  amount  of  that  in- 
debtedness. But  the  stock  which  a  corpora- 
tion issues  in  payment  for  property  is  not  a 
debt  incurred  by  it.  The  scrip  for  the  stock 
is  merely  a  certificate  to  the  holder  to  certify 
as  to  his  interest  in  the  property  of  the  cor- 
poration, which  interest  is  his  share  of  the 
property  that  remains  to  it  after  the  payment 
of  all  its  debts. 

Construing  the  statute  as  we  do,  it  follows 
that  the  assessment  of  1894  cannot  stand. 
Upon  a  rehearing  of  the  case  by  the  assessors 
it  will  be  most  appropriate  to  endeavor  to 
learn  what  kind  of  property  was  obtained 
in  exchange  for  the  stock,  bonds,  and  notes 
of  the  company  amounting  to  ten  millions 
of  dollars,  where  it  is  situated,  how  much 
it  is  in  fact  worth  or  what  has  become  of 
it  and  how  it  has  to  the  extent  claimed  dis- 
appear^ or  shrunk  in  value.  It  is  a  case 
which  indeed  calls  for  rigid  examination  and 
investigation  to  learn  if  possible  how  a  cor- 
poration seeminglyby  its  prepared  statements 
insolvent,  can  go  on  and  pay  interest  on  its 
mortgage  debt,  dividends  on  its  stock  and 
keep  clear  of  all  hostile  st«ps  from  its  other 
creditors. 

Our  conclusion  is  that  the  orders  of  tJie 
General  and  Special  Terms  in  relation  to  the 
assessment  of  189S  must  be  affirmed,  with 
costs,  and  those  in  regard  to  the  assessment  of 
1894  must  be  reversed  and  the  defendants  di- 
rected to  make  a  new  assessment  in  confor- 
mity to  the  facts  and  to  the  views  set  forth  in 
this  opinion. 

All  concur. 

Ordered  accordingly. 
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*  In  1 886*  lola.  a  tkty  of  the  third  class, 
f^ranted  to  the  lola  Gas  A  Coal  Com- 
pany* its  suocesson  and  anifirns<  the  ligrht  to  lay 
gaa  pipee  and  mains  in  the  streets  and  public 
erronnds  for  the  purpose  of  supplying  the  oity 
and  its  inhabitants  with  flras.  No  rates  were  pre- 
scril)ed«  except  that  the  company  should  not 
cbanre  the  city  more  than  one  dollar  per  1,000 
cubic  feet  of  gas  for  lighting  the  public  build- 
ings. On  September  IS,  1880,  the  company,  with 
the  assent  of  the  city,  assigned  all  its  rights  and 
interests  to  W.  8.  Pryor  and  Joseph  Paullin,  their 
heirs  and  assigns,  one  of  the  conditions  being 
that  said  aaslflmees  would  furnish  private  fam- 
ilies with  gas  at  a  price  not  exceeding  $2.fi0  per 
stove  per  month  and  40  cents  per  month  per 
burner,  for  illuminating  purposes;  and  for  some 
years  past  said  assignees  have  been  furnishing 
natural  gas  to  the  city  and  its  inhabitants.  On 
May  10, 1805,  the  city  enacted  an  ordlnanoe.provid- 
ing,  among  other  things,  that  it  should  be  unlaw- 
ful for  any  person,  firm,  or  corporation  furnish- 
ing gas  in  Miid  city  to  charge  anything  in  excess 
of  the  prices  therein  fixed,  which  were  very  much 
lower  than  those  named  in  the  assignment,  and 
lower  than  those  collected  from  consumers. 

Held,  that  said  ordinance  is  inoperative  and  void 
as  to  said  Pryor  fr  Paullin,  their  heirs  and  assigns, 
in  so  far  as  the  same  purports  to  establish  prices 
for  gas  furnished  by  them  to  private  consumers. 

(October  5, 1896.) 

APPLICATION  for  a  writ  of  habeas  corpu<^ 
to  obtain  petitioner's  release  from  the  city 
prison  to  which  he  had  been  committed  to 
compel  payment  of  a  fine  for  violation  of  an 
ordinance  of  the  city  of  lola.     Granted.     ^. 

Statement  by  Martin,  Ch,  J.: 
lola  is,  and  at  all  times  hereinafter  men- 
tioned was,  a  city  of  the  third  class  in  Allen 
county.  On  .July  1,  1886,  an  ordinance  of 
said  city,  being  No.  268,  went  into  effect, 
purporting  to  grant  to  the  lola  Gas  «fc  Coal 
Company,  its  successors  and  assigns,  the 
right  and  privilege  of  laying  and  maintain- 
ing gas  pipes  and  mains  in  the  streets,  ave- 
nues, alleys,  parks,  and  public  grounds  of 
the  city,  for  the  purpose  of  supplying  and 
conveying  ^as  or  other  volatile  substances  for 
manufacturing,  heating,  lighting,  fuel,  do- 
mestic, and  other  purposes.  No  rates  were 
prescribed,  except  that  the  company  should 
not  charge  the  city  more  than  one  dollar  per 
1,000  cubic  feet  of  gas  for  lighting  the  pub- 
lic buildings.  It  was  provided  that  the  gas 
and  coal  company  should  file  its  written  ac- 
ceptance with  the  clerk  within  ten  days,  after 
which  said  ordinance  should  become  a  con- 
tract between  the  city  and  said  gas  and  coal 
company.  Within  the  time  limited  the  com- 
pany duly  filed  its  acceptance.  It  expended 
a  considerable  sum  in  sinking  gas  wells,  lay- 

*  Headnote  by  Martin,  Ch.  J. 


NoTB.— For  denial  of  validity  of  ordinance  fixing 
price  of  gas  to  be  charged  by  gas  company,  ^eealso 
Txjwisvllle  Natural  Gas  Co.  v.  State  (Ind.)  21  L.  R. 
A.  734. 
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ing  pipes,  etc.,  but  with  indififerent  success^ 
the  supply  of  natural  gas  not  being  adequate. 
On  September  12,  1889,  the  gas  and  coal  com- 

f^any,  with  the  assent  of  the  city,  assigned 
ta  rights  and  privileges  under  said  ordinance- 
to  W7  8.  Pryor  and  .Joseph  Paullin  upon  cer- 
tain terms  and  conditions,  one  of  which  was 
that  said  assignees  should  furnish  prlvate^ 
families  with  gas  at  a  rate  not -exooeding 
$2.50  per  stove  per  month  and  forty  cents  per 
month  per  burner  for  illuminating  purposes. 
Pryor  <&  Paullin  proceeded  to  sink  other 
wells,  and  improve  and  extend  the  plant,  and 
at  length  obtained  an  adequate  supply  of  nat- 
ural gas,  which  they  have  been  furnishing 
to  the  city  and  its  inhabitants  at  contract 
rates.  On  May  10,  1895,  Ordinance  No.  828 
took  effect  by  publication,  the  same  purport- 
ing to  authorize  corporations,  firms,  com- 
panies, or  individuals  to  lay  and  maintain- 
pipes  in  the  streets,  avenues,  alleys,  lanes, 
and  public  grounds  for  the  purpose  of  sup- 
plying said  city  and  its  inhabitants  with  nat- 
ural gas  for  heating  and  illuminating  pur- 
poses, and  regulating  the  manner  of  layings 
such  pipes,  the  kind  and  quality  of  same,  and 
fixing  the  maximum  rates  to  be  charged  the 
consumers  of  gas  therefor,  and  providing 
penalties  for  the  violation  of  the  provisiona^ 
of  the  ordinance.  It  was  declared  unlawful 
for  anv  person  to  make  collections  for  gaa 
furnished  without  filing  a  written  acceptance 
of  the  conditions  of  the  ordinance,  and  the- 
rates  fixed  for  gas  for  the  use  of  families  were 
very  much  lower  than  those  named  in  said 
assignment  to  Pryor  &  Paullin,  and  lower 
than  they  had  been  collecting  from  consum- 
ers. Pryor  «&  Paullin  have  never  filed  any 
written  acceptance  of  the  terms  of  the  ordi- 
nance, and  they  have  no  competitor  in  the 
business  as  yet.  Complaint  was  made  before 
the  police  judge  that  W.  S.  Pryor  had  col- 
lected from  8.  Bevington  $1.50  for  each  of  the 
months  of  June  and  July,  1895,  for  supply- 
ing a  No.  8  cook  stove,  in  violation  of  said 
Ordinance  No.  828,  which  allowed  only  %\ 
per  month ;  and  he  was  convicted,  and  fined 
in  the  sum  of  $30  and  $18  costs,  and  was  or- 
dered to  be  committed  to  the  city  prison  until 
the  fine  and  costs  should  be  paid.  He  claima 
that  such  imprisonment  is  unlawful,  and  askfr 
to  be  discharged  therefrom. 

Messrs.  Campbell  A  Hankins,  with  Mr. 
C.  E.  Benton,  for  petitioner: 

A  municipal  corporation  possesses  and  can 
exercise  the  followmg  powers  and  no  others: 
First,  those  granted  in  express  words;  second, 
those  necessarily  or  fairly  implied  in  or  inci- 
dent to  the  powers  expressly  granted:  third, 
those  essential  to  the  declared  objects  and  pur- 
poses of  the  corporation. 

1  Dill.  Mun.  Corp.  4th  ed.  §  89;  Anderson 
V.   Weilingtmi,  2  L.  R.  A.  110,  40  Kan.  176. 

The  statutes  do  not  empower  a  city  of  the 
third  class  to  pass  the  ordinance  in  question. 

St.  Louis  V.  BeU  Teleph.  Co.  2  L.  R.  A.  278, 
96  Mo.  623;  Lcicisville  Natural  Gas  Co.  v. 
State,  21  L.  R.  A.  734,  135  Ind.  49;  StaU^r, 
Newark  (N.  J.)  8  Atl.  Rep.  128;  Huesing  v.  Rock 
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Jdand,  128  III.  466;  Qreentboro  v.  Ehrenreich, 
80  Ala.  579,  60  Am.  Rep.  180;  Ravenna  v. 
Pennsylmnia  Co.  45  Ohio  St.  118;  People  v. 
Armstrong,  2  L.  R.  A.  721,  78  Mich.  288; 
State  V.  Jersey  City,  52  N.  J.  L.  65;  State  v. 
Hammond,  40  Minn.  48:  1  Dill.  Mun.  Corp. 
§§  892,  897,  898.  and  authorities  cited. 

The  cily  is  expressly  authorized  to  make  con- 
tracts with  any  person,  company,  or  association 
to  erect  gas  works  in  the  said  city. 

The  power  to  make  a  contract  carries  with 
it  the  power  to  make  a  valid  contract;  to  make 
one  which  cannot  be  rescinded  or  annulled  by 
one  of  the  parties  without  the  consent  of  the 
other. 

Quinei/  v.  Bull,  106  111.  887. 

The  contract  gave  to  said  company  and  its 
assigns  the  right  to  sell  natural  gas  in  the  city 
of  lola.  This  necessarily  carries  with  it  as  an 
inevitable  incident  the  right  to  fix  the  price  of 
the  gas  sold. 

State  V.  Laelede  Oas  Light  Co.  102  Mo.  472. 

When  expensive  works  have  been  erected 
under  and  pursuant  to  a  valid  contract  with 
the  city,  it  has  no  power  to  take  away  the  rights 
acquired  under  said  contract  or  to  impose 
onerous  duties  or  conditions  not  requirea  by 
the  contract  under  which  the  works  were  con- 
structed. 

Indianapolis  v.  Consumers  Oas  Trust  Co. 
(Ind.)  27  L.  R.  A.  514:  New  Orleans  v.  Great 
Southern  Teleph.  d  TeUg.  Co.  40  La.  Ann.  41; 
State  V.  iMcUde  Oas  Light  Co.  and  Quincy  v. 
Bull,  supra;  Atlantic  City  Water  Works  Co.  v. 
Atlantic  City,  39  N.  J.  Eq.  867;  Louisville  v. 
WibU,  84  Ky.  290;  Columbus  Water  Co.  v.  Co- 
lumbus, 15  L.  R.  A.  854,  48  Kan.  99;  New 
Orleans  Gas  Light  Co.  v.  Louisiana  Light  <fc 
Beat  Producing  &  Mfg.  Co.  115  U.  S.  650,  29 
L.  ed.  516;  New  Orleans  Water  Works  Co.  v. 
Rivers,  115  U.  8.  674,  29  L.  ed.  525;  Louisville 
Gas  Co.  V.  Citizens  Oas  Light  Co.  115  U.  8. 
688,  29  L.  ed.  510:  St.  Tammany  Water  Works 
Co.  V.  New  Orleans  Water  W(^ks  Co.  120  U. 
8.  64,  80  L.  ed.  563. 

All  ordinances  passed  in  virtue  of  the  im- 
plied power,  or  passed  under  the  general 
authority  to  enact  all  such  as  will  be  necessary, 
must  be  reasonable  or  ihey  will  be  void. 

1  Dill.  Mun.  Corp.  4th  ed.  gt;  819,  820. 

Whether  an  ordinance  is  reasonable  and  con- 
sistent with  the  law  or  not,  is  ordinarily  a  ques- 
tion for  the  court. 

1  Dill.  Mun.  Corp.  §  827;  Clason  v.  Milwau- 
kee, 80  Wis.  316. 

Even  if  the  city  had  the  power  to  reduce  the 
price  of  gas  it  would  be  unreasonable  to  per- 
mit it  to  do  so  at  this  time. 

Columbus  Water  Co.  v.  Columbus,  15  L.  R. 
A.  854,  48  Kan.  99. 

In  the  following  cases  ordinances  have  been 
declared  unreasonable  and  therefore  void. 

Anderson  v.  Wellington,  2  h.  R.  A.  110,  40 
Kan.  173;  Meyers  v.  Chicago,  R.  2.  &  P.  R. 
Co.  57  Iowa,  555,  43  Am.  Rep.  50;  Re  Frazee, 
68  Mich.  896;  Hayes  v.  AppUton,  24  Wis.  542; 
State  Center  v.  Barenstein,  66  Iowa,  249; 
Champer  v.  Greencastle,  24  L.  R.  A.  768,  188 
Ind.  839. 
'     Mr.  H.  A.  Ewinir*  for  defendant: 

Laws  regulating  gas  companies  and  other 
corporations  of  like  character  to  supply  their 
customers  at  prices  to  be  fixed  by  municipal 
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authorities  are  within  the  scope  of  legislative 
power,  unless  prohibited  by  constitutional  lim- 
itation or  valid  contract  obligation. 

Munn  V.  lUinois,  94  U.  S.  118.  24  L.  ed.  77; 
Spring  Valley  Water  Works  v.  Schottler,  110  U. 
8.  847.  28  L.  ed.  178:  Chicago,  B,  &  Q.  R.  Co. 
V.  Cutis,  94  U.  8.  155,  24  L.  ed.  94;  PHk  v. 
Chicago  d  N.  W.  R.  Co.  94  U.  8.  176.  24  L.  ed. 
98;  State  v.  Columbus  Gas  Light  db  Coke  Co. 
34  Ohio  8t.  572,  82  Am.  Rep.  890;  Easton  v. 
Lehigh  Water  Co.  97  Pa.  554. 

The  state  and  city  alike  are  utterly  without 
power  to  make  a  contract  that  would  infringe 
upon  or  barter  away  their  police  power. 

Stone  V.  Mississippi,  101  U.  8.  814.  25  L.  ed. 
1079;  Richmond,  F.  &  P.  R.  Co.  v.  Richmond, 

96  U.  8.  521,  24  L.  ed.  784;  Butchers  Union, 
S.  H.  dt  L.  S.  L.  Co.  V.  Crescent  City,  L.  S.  L. 
&  S.  H.  Co.  Ill  U.  8.  746,  28  L.  ed.  685;  Bos- 
ton Beer  Co.  v.  Massachusetts,  97  U.  8.  82,  24 
L.  ed.  991;  Columbus  Water  Co.  v.  Columbus, 
151  L.  R.  A.  854.  48  Kan.  99. 

The  fact  that  large  expense  has  been  in- 
curred, and  further  large  expense  will  be  in- 
curred, in  conforming  to  a  reasonable  and  iust 
ordinance  to  protect  life  and  property,  does 
not  render  the  ordinance  invalid  or  unreason- 
able. 

Northwestern  Fertilizing  Co.  v.  Hyde  Park,. 

97  U.  8.  659,  24  L.  ed.  1086;  Boston  Beer  Co.  v. 
Massachusetts,  97  U.  8.  25.  24  L.  ed.  989; 
Boydyr.  Alabama,  94  U.  8.  645.  24  L.  ed.  802. 

AH  rights  are  held  subject  to  the  police 
power  of  the  state. 

Boyd  V.  Alabama,  supra;  Com.  v.  Certain- 
Intoxicating  Liquors,  115  Mass.  158:  State  v. 
Columbus  Oas  Light  dt  Coke  Co.  84  Ohio  8t. 
580,  82  Am.  Rep.  890. 

The  rights  of  the  public  are  never  presumed 
to  be  surrendered  to  a  corporation  unless  the 
intention  to  surrender  clearly  appears  in  the 
law. 

Perrine  v.  Chesapeake  A  D.  Canal  Co.  50  U. 
S.  9  How.  172,  13 Led.  92. 

The  business  in  which  the  petitioner  is  en- 
gaged largely  concerns  the  public. 

Winona  <fe  St.  P.  R.  Co.  v.  Blake,  94  U.  8. 
108,  24  L.  ed.  99;  1  Beach,  Priv.  Corp.  p.  57; 
States.  Ironton  Oas  Co.  87  Ohio  St.  45. 

The  right  to  further  regulate  corporations 
and  fix  prices  and  compel  large  expenditures  of 
money,  and  indeed  to  go  out  of  business  in  the 
interest  of  the  public  after  a  franchise  had  been 
granted,  is  upheld  directly  or  on  principle  in 
the  following  cases: 

Boston  Beer  Co.  v.  Massachusetts,  97  U.  8.  25, 
24  L.  ed,  989;  Northwestern  Fertilizing  Co.  v. 
Hyde  Park,  97  U.  8.  659.  24  L.  ed.  1036;  Stone 
v.  Mimssippi,  101  U.  8.  814,  25  L.  ed.  1079; 
Butchers  Union  S.  H.  d-  L.  S.  L.  Co.  v.  Cres- 
cent City  L.  S.  L.  tfe  6\  H.  Co.  Ill  U.  8.  746, 
28  L.  ed.  485;  Hare's  Am.  Const.  L.  615;  Bar- 
temeyer  v.  lotta,  85  U.  8.  18  Wall.  129,  21  L. 
ed.  929:  Spring  Valley  Water  Works  v.  Schott- 
ler,  110  U.  8.  347,  28  L.  ed.  173;  BoydY  Ala- 
bama,  94  U.  8.  645.  24  L.  ed.  302;  Easton  v. 
Lehigh  Water  Works  Co.  97  Pa.  554;  ling's 
App.  87  Pa.  114:  Richmond  County  Oas  Light 
Co.  V.  Middletcwn,  59  N.  Y.  22S{ Re  Dnnng, 
93  N.  Y.  361:  Bv^alo  East  Side  Street  R.  Co. 
v.  Bujf'alo  Street  R.  Co.  2  L.  R.  A.  884,  111  N. 
Y.  132;  Cotn.  v.  Lhiane,  98  Mass.  1;  Murray 
V.  Hoboken  Land  &  Imp.  Co.  59  U.  8. 18  How. 
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272,  15  L.  ed.  872;  State  v.  Ironton  Gas  Co.  87 
Ohio  St.  45:  Ogden  v.  Saunders,  25  U.  8.  12 
Wheat.  272.  6  L.  ed.  626;  iState  v.  Columbus 
Gas  Light  cfe  Coke  Co.  84  Ohio  St.  572,  32  Am. 
Rep.  890:  Gale  v.  Kalaviazoo,  28  Mich.  844,  9 
Am.  Rep.  80;  State  v.  Cincinnati  Gas  Light 
&  Coke  Co.  18  Ohio  St.  262;  N<yrthern  Liberties 
Cnmrs.  V.  Northern  Liberties  Gas  Co.  12  Pa. 
818. 

Martin*  Ch.  J.,  delivered  the  opinion  of 
the  court: 

The  only  question  arising  upon  the  record 
is  whether  the  city  of  lola  had  authority  to 
fix  the  rates  to  be  charged  for  natural  gas 
furnished  to  private  consumers  by  Pry  or  <fe 
Paullin  under  the  circumstances  above  stated. 
In  this  country,  municipal  corporations  (ex- 
cept the  city  of  Washington)  are  the  crea- 
tures of  the  states  in  which  they  are  located. 
They  derive  their  powers  fromthe  constitu- 
tion and  the  statutes.  In  Anderson  v.  Well- 
ington, 40  Kan.  176.  2L.  R.  A.  110,  this  court 
has  said;  "The  oower  to  pass  a  city  ordi- 
nance must  be  vested  in  the  governing  body  of 
the  city  by  the  legislature  in  express  terms, 
or  be  necessarily  or  fairly  implied  in  and  in- 
cident to  the  powers  expressly  granted,  and 
must  be  essential  to  the  declared  purposes  of 
the  corporation  ;  not  simply  convenient,  but 
indispensable.  .  .  .  Any  fair,  reasonable 
doubt  concerning  the  existence  of  the  power 
is  resolved  by  the  courts  against  the  corpora- 
tions, and  the  power  is  denied.^  Sec  also  1 
Dill.  Mun.  Corp.  4th  ed.  §  89.  Tlie  act  pro- 
viding for  the  organization  and  government 
of  cities  of  the  third  class  contains  no  express 
grant  or  power  to  fix  or  regulate  the  prices 
of  gas,  water,  or  any  other  article  of  necessity 
or  luxury.  Qeneral  authority  is  given  to  en- 
act ordinances  for  the  good  government  and 
welfare  of  the  city  (Gen.  Stat.  1889.  pars. 
958,  991) ,  and  such  cities  may  provide  for  and 
regulate  the  lighting  of  streets,  and  they  have 
power  to  make  contracts  with  any  person, 
company,  or  association  to  erect  gas  works, 
with  the  privilege  of  furnishing  gas  to  light 
the  streets,  lanes,  and  alleys  of  the  city  for 
any  length  of  time  not  exceeding  twenty- one 
years.    Id.  par.  984.     The  respondent  relies 

Erinci pally  upon  a  section  of  the  Corporation 
aw  of  1868  relating  to  gas  and  water  cor- 
porations, and  published  as  paragraph  1401, 
Gen.  StAt.  1889,  which  reads  as  follows : 
"  Any  gas  or  water  corporation  shall  have  full 
power  to  manufacture  and  sell  and  to  furnish 
such  Quantities  of  gas  or  water  as  may  be  re- 
quired by  the  city,  town,  or  village  where 
located,  for  public  or  private  buildings  or  for 
other  purposes;  and  such  coporations  shall 
have  power  to  lay  pipes,  mains,  and  conduct- 
ors for  conducting  gas  or  water  through  the 
streets,  lanes, alleys,  and  squares  in  such  city, 
town,  or  village,  with  the  consent  of  the  mu- 
nicipal authorities  thereof  and  under  such 
regulations  as  they  may  prescribe."  Or- 
tainly  there  is  no  express  power  conferred 
upon  the  municipal  authorities  by  this  sec- 
tion to  regulate  the  price  of  gas  or  water. 
Whether  they  might,  as  a  condition  of  their 
consent,  provide  that  gas  or  water  should  be 
furnished  to  the  city  or  to  Its  inhabitants  at 
not  exceeding  certain  prescribed  rates,  we 
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need  not  now  Inquire.  Consent  was  granted 
by  Ordinance  No.  268  to  the  lola  Gas  &  Coal 
Company,  its  successors  and  assigns,  without 
annexing  any  condition  as  to  rates,  except 
that  no  more  than  one  dollar  per  1,000  cubic 
feet  of  gas  should  be  charged  for  lighting  the 
public  buildings.  In  certain  cases  the  state 
may  fix  and  regulate  the  prices  of  commod- 
ities and  the  compensation  for  services,  but 
this  is  a  sovereign  power,  which  may  not  be 
delegated  to  cities  or  subordinate  subdivis- 
ions of  the  state,  except  In  express  terms,  or 
by  necessary  Implication.  No  such  power  is 
expressly  conferred  upon  cities  of  the  third 
class,  and  we  do  not  think  the  right  can  be 
implied  from  any  express  provision,  unless 
possibly  that  in  the  grant  of  consent  to  any 
person  or  corporation  to  so  use  the  streets  and 
public  grounds  of  the  city  a  condition  might 
be  imposed  as  to  the  maximum  rates  to  be 
charged. 

In  LemstiUe  Natural  Gas  Co,  v.  State,  135 
Ind.  49.  21  L.  R.  A.  734,  it  was  held  that 
municipal  corporations  of  Indiana  have  no 
power  at  common  law  to  fix  by  ordinance  the 
price  at  which  natural  gas  shall  be  supplied 
to  consumers,  and  that  the  Act  of  March  7, 
1887,  providing  "  that  the  boards  of  trustees 
of  towns,  and  the  common  councils  of  cities, 
.  .  .  shall  have  power  to  provide,  by  or- 
dinance, reasonable  regulations  for  the  safe 
supply,  distribution,  and  consumption  of 
natural  gas  within  the  respective  limits  of 
such  towns  and  cities,"  does  not  confer  the 
power  to  regulate  the  price  at  which  natural 
gas  shall  be  furnished ;  overruling  the  case 
of  Rushville  V.  Rushville  Natural  Gas  C5j>.,  182 
Ind.  575,  15  L.  R.  A.  821.  In  the  opinion 
the  court  says :  "  To  secure  the  safe  supply 
and  use  of  natural  gas  Is  one  thing,  and  to 
fix  the  price  at  which  gas  shall  be  supplied 
Is  another  and  quite  a  different  thing."  In 
St.  Lauis  V.  Bell  Teleph.  Co.,  96  Mo.  623,  2  L. 
R.  A.  278,  it  was  held  that  neither  under 
Its  authority  to  regulate  the  use  of  streets, 
nor  the  power  to  license,  tax,  and  regulate 
various  professions  and  businesses,  nor  the 
general  welfare  clause  permitting  the  pass- 
age of  all  such  ordinances  not  Inconsistent 
with  the  provisions  of  the  charter  or  the  laws 
of  the  state  as  may  be  expedient  in  maintain- 
ing the  peace,  good  government,  health,  and 
welfare  of  the  city,  its  trade,  commerce,  and 
manufactures,  can  the  city  of  St.  Liouls  reg- 
ulate by  ordinance  the  tariff  of  charges  of  a 
telephone  company.  In  the  opinion  tine  court 
says:  "We  are  at  a  loss  to  see  what  this 
power  to  regulate  the  use  of  the  streets  has  to 
do  with  the  power  to  fix  telephone  charges. 
The  power  to  regulate  the  charges  for  tele- 
phone service  is  neither  included  in  nor  Inci- 
dental to  the  power  to  regulate  the  use  of 
streets,  and  the  ordinance  cannot  be  upheld 
on  any  such  ground." 

Under  the  section  of  our  statute  hereinbe- 
fore fully  quoted  a  gas  or  water  company  may 
lay  Its  pipes  and  mains  through  the  streets 
of  a  city  only  with  the  consent  of  the  mu- 
nicipal authorities,  and  under  such  regula- 
tions as  they  may  prescribe ;  but  the  regula- 
tions are  only  as  to  the  laying  of  pipes  and 
mains,  and  have  nothing  to  do  with  the  price 
of  the  gas  or  water  passing  through  the  pipes, 
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and  supplied  to  consumers.  Counsel  for  the 
Tespondent  cite  the  leading  case  of  Munn  v. 
minois,  94  U.  8.  118,  24  L.  ed.  77,  and  others 
-of  like  character,  to  the  effect  that,  where  the 
owner  of  property  devotes  it  to  a  use  in  which 
the  public  have  an  interest,  he  must,  to  the 
•extent  of  the  interest  thus  acquired  by  the 
public,  submit  to  the  control  of  such  prop- 
erty by  the  public  for  the  common  ^ood.  But 
in  these  cases  the  control  was  exercised  by 
the  legislature  either  directly  or  through 
-municipalities  or  agencies  clothed  by  it  with 
'the  power. 


In  the  present  case  the  legislative  authority 
is  wanting.  We  must  therefore  hold  that 
said  Ordinance  No.  868  is  inoperative  and 
void  as  to  said  Pryor  &  Paullin,  their  heirs 
and  assigns,  in  so  far  as  the  same  purports  to 
establish  the  price  for  gas  furnished  by  them 
to  nrivate  consumers. 

'tJu  petitioner  toiU  be  diicharged  from  cus- 
tody. 

All  the  Justices  concur. 
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BARBER  ASPHALT  PAVING  CO.,  Plff. 
in  Err,, 

City  of  HARRISBURG. 

(64  Fed.  Bep.  288.) 

^  dty  having  the  power  to  pave  streets 
and  pay  therefor  fk*om  its  treasury  is 

liable  for  the  cost  of  paving  under  a  contract 
providing  that  assessments  sbail  be  accepted  by 
the  contractor  in  payment,  and  that  the  city  shall 
not  be  otherwise  liable  under  the  contract, 
whether  the  assessments  are  collectible  or  not, 
where  the  statute  under  which  they  are  made  is 
held  invalid  and  the  assessments  are  therefore 
without  authority,  as  the  contract  contemplates 
valid  charges  on  the  property,  und  failure  to 
make  the  required  assessments  renders  the  city 
in  default  upon  the  contract. 

(November  13, 1894.) 

ERROR  to  the  Circuit  Court  of  the  United 
Slates  for  the  Eastern  District  of  Pennsyl- 
vania to  review  a  judgment  in  favor  of  defend- 
ant in  an  action  brought  to  compel  payment  of 
the  contract  price  for  paving  a  certain  street  in 
defendant  city.    Reversed, 

The  facts  are  stated  in  the  opinion. 

Before  Acheson,  Circuit  Judge,  and  Butler 
and  Wales,  District  Judges. 

Messrs.  Charles  H.  Berg^er,  Georg^e 
Frederick  Keene,  and  A.  S.  Worthing^- 
ton,  for  plaintiff  in  error: 

The  true  construction  of  the  contract  in 
question  is  that  the  citv  of  Harrisburg  was  to 
make  an  assessment  and  assign  the  claims  based 
thereon  to  the  Barber  Company,  and  that  the 
contractor  in  stipulating  that,  upon  receiving 
such  claims*  it  would  assume  the  risks  of 
collecting  the  same,  did  not  agree  to  bear  the 
loss  that  might  result  from  failure  on  the  part 

Note.— The  effect  of  contract  to  take  assessments 
as  the  mode  of  compensation  for  performance  of  a 
contract  for  a  public  improvement  has  l)ecome 
an  important  question,  but  the  above  case  seems  to 
be  the  first  on  the  exact  point  there  decided. 

For  some  cases  on  the  general  subject  of  munici- 
pal liability  on  contacts,  see  Schipper  v.  Aurora 
(Ind.)  6  L.  R.  A.  818,  and  note. 

On  the  question,What  contracts  are  within  con- 
stitutional or  statutory  limit  of  indebtedness?  see 
Beard  v.  Hopkins ville  (Ky.)  23  L.  EL  A.  402. 
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of  the  city,  from  want  of  power  to  make  any 
assessment  at  all. 

Hnssey  v.  Siblep,  66  Me.  192,  22  Am.  Rep. 
557;  White  v.  Snell,  5  Pick.  426. 

When  this  contract  was  made  the  city  of 
Harrisburg  was  authorized  by  law  to  pave 
Market  street  at  its  own  expense,  and  it  is  uni- 
versally held  that  when  in  such  a  case  a  mu- 
nicipal corporation  employs  a  contractor  on 
public  improvements,  and  he  agrees  to  look 
solely  to  the  proceeds  of  special  assessments  for 
his  compensation,  the  city  is  liable  if  it  turns 
out  that  it  was  without  authority  to  make  any 
valid  assessment,  unless  it  further  appears  that 
the  city  was  required  by  law  as  a  condition  of 
its  liability  to  comply  with  certain  conditions 
precedent  and  has  failed  to  do  so. 

Hitchcock  V.  Gatveston,  96  U.  8.  341,  24  L. 
ed.  659;  Louisiana  v.  Wood,  102  U.  8.  298,  26 
L.  ed.  155;  Marsh  v.  Fulton  County  Suprs,  77 
U.  8.  10  Wall.  676,  19  L.  ed.  1040;  Chapman 
V.  Douglas  County  Comrs.  107  U.  8.  848,  27  L. 
ed.  878;  Norton  v.  Shelby  County,  118  U.  8. 
425,  80  L.  ed.  178;  Central  Transp.  Co,  v. 
Pullman's  Palace  Car  Co.  189  U.  8.  24,  85  L. 
ed.  55;  Peake  v.  New  Orleans,  189  U.  8.  842.  85 
L.  ed.  181;  Chicago  v.  People,  56  III.  827;  8eo- 
field  V.  Council  Bluffs,  68  Iowa,  695;  Polk 
County  Sav.  Bank  v.  State,  69  Iowa,  24;  Miller 
V.  Milwaukee,  14  Wis.  700;  Maher  v.  Chicago, 
88  111.  272' Chicago  v.  People.  48  111.  416;  Lou- 
isville V.  Hyatt.  5  B.  Mon.  200;  Fisher  v.  St. 
Louis,  44  Mo.  482;  Kearney  v.  Covington,  1 
Met.  (Ky.)  341;  BiU  v.  Denver,  29  Fed.  Rep. 
844. 

The  question  involved  here  is  one  of  general 
law,  as  to  which  the  decisions  of  the  state  court 
are  not  binding  upon  the  federal  courts. 

Swift  V.  Tyson,  41  U.  8.  16  Pet.  1,  10  L.  ed. 
865;  Carpenter  v.  Providence  Washington  Ins. 
Co.  41  U.  S.  16  Pet.  495,  10  L.  ed.  1044;  Foz- 
croft  V.  MaOett,  45  U.  S.  4  How.  358, 11  L.  ed. 
1008;  Rus^ea  v.  Southard,  53  U.  8.  12  How. 
189,  13  L.  ed.  927. 

Where  private  rights  are  to  be  determined 
by  an  application  of  common -law  rules  alone, 
this  court,  although  entertaining  for  state  tri- 
bunals the  highest  respect,  does  not  feel  bound 
by  their  decision. 

Chicago  Y.  Robbins,  67  U.  8.  2  Black,  418,  17 
L.  ed.  298. 

This  court  construes  all  contracts  brought 
before  it  for  construction,  and  in  doing  so  its 
action  is  independent  of  that  of  the  state  courts 
26 
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which  may  have  exercised  their  judgmeDt  upon 
the  same  subject. 

Onited  States  v.  Muscatine,  76  U.  S.  8  Wall. 
575,  19  L.  ed.  490;  New  Fork  Cent.  R.  Co,  v. 
Lockwood,  84  U.  8. 17  Wall.  357,  21  L.  ed.e27; 
Venice  v.  Murdoch.  92  U.  8. 494,  23  L.  ed.  588: 
Brooklyn  City  &  N.  R.  Co.  v.  National  Bank 
of  New  York,  102  U.  S.  14,  26  L.  ed.  61;  Myrick 
V.  Michigan  Cent.  R.  Co.  107  U.  8.  102,  27  L. 
ed.  825;  Liverpool  dt  O.  W.  Steam  Co.,  Limited 
V.  Phenir  Ins.  Co.  129  U.  8.  397,  82  L.  ed.  788. 

Mr.  William  H.  Middleton  for  defendaDt 
in  error. 

Butler*  District  Judge,  delivered  the  opin- 
ion of  the  court ; 

The  plaintiff,  a  citizen  of  West  Virginia, 
and  the  defendant,  of  Pennsylvania,  entered 
into  a  contract  on  August  13,  1887,  which 
contained  the  following  provisions: 

"The  said  The  Barber  Asphalt  Paving 
Company  to  furnish  all  tools,  implements, 
materials,  and  labor,  and  complete  to  the  sat- 
isfaction of  the  city  engineer  of  the  city  of 
Harrisburg  all  such  work  as  may  be  requisite 
to  pave  and  curb  Market  street  from  the  east- 
ern curb  line  of  Front  street  to  the  Pennsyl- 
vania Railroad  ;  to  begin  the  work  under  this 
contract  upon  live  days'  notice  from  the  city 
engineer  and  complete  the  same  within  ninety 
days  from  the  commencement  of  said  work. 
The  pavement  to  be  laid  as  aforesaid  under 
this  contract  to  consist  of  a  cement  concrete 
base  at  least  six  inches  thick,  covered  with 
a  wearing  surface  of  asphaltum  at  least  two 
and  a  half  inches  thick  ;  the  curbing  to  be  of 
granite ;  the  materials  to  be  of  the  very  best 
kind  obtainable,  and  the  pavement  to  be  laid 
and  all  the  work  to  be  done  thereon  in  ac- 
cordance with  the  plans  and  specifications 
prepared  by  the  city  engineer,  and  hereto  at- 
tached, which  plans  and  specifications  are 
hereby  made  part  of  this  contract. 

"And  the  city  of  Harrisburg,  on  its  part, 
will  pay  to  the  said  the  Barber  Asphalt  Pav- 
ing Company  in  accordance  with  the  specifi- 
cations and  out  of  the  assessments  made  and 
levied  for  the  purpose,  the  following  prices : 
For  each  and  every  square  yard  of  pavement 
laid  under  this  contract,  the  sum  of  two  dol- 
lars  and  seventy- five  cents  ($2.75),  for  each 
and  every  lineal  foot  of  granite  curbing  the 
sum  of  one  dollar  and  fifty  cents  ($1.50),  but 
only  upon  the  measurements  of  the  city 
engineer,  and  at  such  intervals  and  in  such* 
installments  as  he  may  determine. 

"It  is  also  understood  and  agreed  that  the 
payments  aforesaid  provided  for  shall  be  paid 
as  follows:  First,  out  of  the  amount  of  the 
assessments  paid  into  the  city  treasury  by  the 
property  owners,  and  when  that  fund  is 
exhausted,  then  the  city  of  Harrisburg  will 
assign  to  the  said  the  Barber  Asphalt  Paving 
Company,  the  municipal  claims  assessed 
and  levied  upon  the  properties  abutting  on 
and  along  the  said  Market  street  between 
the  points  above  mentioned,  or  mark  the  same 
of  record  to  the  use  of  the  said  company,  and 
also  permit  the  use  of  the  corporate  name  of 
the  said  city  in  any  legal  proceedings  neces- 
sary or  proper  to  enforce  the  collection  of  the 
said  assessments. 

"  It  is  also  understood  and  agreed  that  the 
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said  company  shall  accept  the  said  assess- 
ments in  payment  of  the  amount  due  it  under 
this  contract,  and  the  city  shall  not  be  other- 
wise liable  under  this  contract  whether  the 
said  assessments  are  collectible  or  not." 

The  plaintiff  performed  its  part  of  the  con- 
tract, and  received  on  account  $13,470.59, 
paid  from  assessments,  leaving  $21,729.92  of 
the  contract  price  unsatisfied." 

At  the  date  of  the  contract  the  defendant 
had  authority  to  pave  its  streets,  and  pay  for 
the  same  from  its  treasury.  It  bel ieved  it  had 
authority  also  to  assess  the  cost  of  such  pav- 
ing on  abutting  properties,  and  transfer  the 
obligations  thus  created  in  payment  for  the 
work.  The  plaintiff  had  no  reason  to  doubt 
the  correctness  of  this  belief.  The  legisla- 
ture by  an  Act  of  May  24,  1887,  had  provided 
for  such  assessments.  The  supreme  court  of 
the  state,  however,  after  the  work  had  been 
completed,  declared  the  act  invalid.  Sh^- 
maker  v.  Hairisburg,  122  Pa.  285 ;  Berghau» 
V.  Harrisburg,  122  Pa.  289 ;  Ayars'  App.  122 
Pa.  266,  2  L.  R.  A.  577. 

The  defendant  went  through  the  form  of 
making  assessments ;  and  the  propertv  hold- 
ers paid  $13,470.59,  before  the  invalidity  of 
the  statute  was  discovered.  They  refused, 
however,  to  pay  more ;  and,  the  defendant  de- 
nying liability  for  the  balance  due  under  the- 
contract,  this  suit  was  commenced  to  recover 
it. 

On  demurrer  filed  to  the  plaintiff's  state- 
ment the  circuit  court  rendered  judgment  for 
the  defendant;  whereupon  the  plaintiff  ap- 
pealed, and  assigned  this  action  of  the  court 
as  error. 

Is  the  defendant  liable?  The  suit  is  on  the 
contract,  and  the  liability  must  be  found  in 
it,  if  at  all. 

As  we  have  seen  the  defendant  had  power 
to  contract  for  paving  its  streets,  at  the  cost 
of  iis  treasury.  It  did  not,  however,  so  con- 
tract in  terms.  Is  it  liable  to  pay  from  this^ 
source  in  consequence  of  the  terms  used  and 
the  facts  stated?  It  undertook  to  pay  the 
price  specified  by  assessments,  and  the  plain- 
tiff agreed  to  accept  these  in  discharge  of  ita. 
claim,  adding  that  "the  city  shall  not  be 
otherwise  liable  whether  the  assessments 
be  collectible  or  not."  Omitting  the  lan- 
guage just  quoted,  there  could  be  no  doubt  of 
the  defendant's  liability.  The  case  would  be 
identical,  in  all  respects,  with  Hitchcock  v. 
Gaheston,  96  U.  8.  341,  24  L.  ed.  659.  The 
language  quoted  does  not  however,  we  think, 
add  anything  to  the  force  or  effect  of  that 
which  precedes  it.  It  simply  expresses  what 
would  be  implied  in  ita  absence.  The  agree- 
ment to  accept  the  assessments  in  payment 
relieved  the  city  from  liability  to  pay  other- 
wise. By  it  the  plaintiff  assumed  the  risk 
of  collecting.  If  the  defendant,  in  such  case, 
had  made  and  transferred  the  contemplated 
assessments,  it  would  have  discharged  its  en- 
tire obligation  ;  just  as  it  would  in  the  pres- 
ent case.  This,  however,  it  has  not  done. 
Its  attempt  to  do  it  failed  ;  its  acts  in  this  re- 
spect were  a  nullity.  It  is  immaterial  that 
the  failure  resulted  from  want  of  authority — 
as  it  would  be  if  it  resulted  from  any  other 
cause  beyond  Its  control.  It  undertook,  un- 
conditionally, to  make  and  transfer 
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ments,  and  its  failure  is  a  breach  of  the  con- 
tract. To  say  its  obligation  is  discharged  by 
a  vain  attempt  to  make  them  ;  that  the  plain- 
tiff is  bound  to  accept  useless  forms  of  assess- 
ments, is  unreasonable.  The  parties  contem- 
plated valid  charges  on  the  property.  The 
term  "^ assessment*^  clearly  implies  this ;  noth- 
ing short  of  a  lawful  assessment— one  capable 
of  enforcement,  satisfies  it.  It  was  such  as- 
sessments the  plaintiff  agreed  to  accept,  and 
assumed  the  risk  of  collecting.  The  parties 
were  mutually  mistaken  respecting  the  au- 
thority to  pay  in  the  special  manner  desig- 
nated ;  but  this  does  not  relieve  the  defend- 
ant from  its  obligation  to  pay. 

If  anything  is  wanting  to  render  this  con- 
struction clearer,  it  may  be  found  in  the  fact 
that  the  language  involved  is  taken,  word  for 
word,  from  the  statute,  and  must  necessarily 
signify  here  what  it  does  there.  There  the 
term  "  assessment^'  signifies,  and  can  only  sig- 
nify, a  proceeding  which  creates  a  charge  on 
the  property  specified.  The  statute  first  pro- 
vides for  this  proceeding  and  charge,  and 
then  for  its  transfer  to  the  contractor.  It  is 
this  charge  which  is  to  be  transferred,  and 
which  the  contractor  is  to  assume  the  risk  of 
collecting.  There  is  always  some  risk  at- 
tending such  collections.  Prior  liens,  or 
other  causes,  may  render  the  property  insuffi- 
cient to  pay.  And  this  only  is  the  risk  the 
statute,  and  the  contract  made  under  it,  con- 
templated. 

The  defendant  havinff  failed  to  make  the 
required  assessments  is  in  default  upon  its 
contract,  and  must  make  reparation  by  pay- 
ing the  consequent  loss.  There  is  no  hard- 
ship in  it,  and  if  there  was  it  would  afford 
no  justification  or  excuse  for  shifting  it  to 
the  plaintiff.  The  defendant  has  received 
full  value  for  what  he  is  required  to  pay  ;  and 
if  the  contract  admitted  of  another  construc- 
tion we  would  strongly  incline  to  the  one 
adopted,  because  it  is  not  only  consistent 
with  the  intention  of  the  parties,  but  avoids 
the  great  injustice  of  allowing  the  defendant 
to  hold  and  enjoy  the  plaintiff's  property 
without  paying  for  it. 

There  is  abundant  authority  for  this  con- 
struction. Uiiehcock  v,  Oalteston,  96  U.  S. 
341,  24  L.  ed.  659,  is  in  point.  The  city 
contracted  with  Hitchcock  to  do  certain  work 
upon  its  streets,  for  which  he  was  to  accept 
its  bonds  in  payment.  It  had,  however,  no 
authority  to  issue  the  bonds,  and,  discover- 
ing this  while  the  work  was  in  progress, 
stopped  it  and  declined  to  pay  for  what  was 
done,  on  the  ground  that  the  contractor  had 
bound  himself  to  depend  upon  this  source  of 
payment  alone.  The  court,  deciding  that 
the  contract  contemplated  and  required  valid 
bonds,  and  that  the  city  had  failed  to  furnish 
such,  held  the  contract  broken,  and  the  city 
liable  to  pay  from  its  treasury.  In  principle 
this  case  is  not  distinguishable  from  the  one 
before  us.  The  court  says:  "It  is  enough 
for  them  that  the  city  council  have  power 
to  enter  into  a  contract  for  the  improvement 
of  the  sidewalks;  that  such  a  contract  was 
made  with  them ;  that  under  it  thev  have  pro- 
ceeded to  furnish  materials  and  do  work, 
as  well  as  to  assume  liabilities ;  that  the  city 
has  received  and  now  enjoys  the  benefit  of 
29  JLR.  A. 


what  they  have  done  and  furnished ;  that  for 
these  things  the  city  promised  to  pay,  and 
that  after  having  received  the  benefit  of  the 
contract  the  city  has  broken  It.  It  matters 
not  that  the  promise  was  to  pay  in  a  manner 
not  authorized  by  law.  If  payments  can- 
not be  made  in  bonds  because  their  issue  is 
ultra  vires,  it  would  be  sanctioning  rank  in- 
justice to  hold  that  payment  need  not  be 
made  at  all." 

White  V.  Snell,  5  Pick.  425;  Hussey  v. 
SihUsy,  66  Me.  192.  22  Am.  Rep.  557 ;  Miller 
V.  Milwaukee,  14  Wis.  700 ;  Bill  v.  Denter, 
29  Fed.  Rep.  844, — involved  the  same  ques- 
tion, and  were  similarly  decided.  In  Chicago 
V.  People,  56  III.  327;  Maher  v.  Chicago,  88 
111.  272;  Louisville  v.  JJyatt,  5  B.  Mon.  200; 
FUhsr  V.  St.  Louis,  44  Mo.  482,  and  ScoJUld 
V.  Council  Bluffs,  68  Iowa,  695,— the  con- 
tractor distinctly  agreed  to  look  to  assess- 
ments alone  for  payment ;  and  yet  the  munic- 
ipalities, having  no  authority  to  make  them» 
were  held  liable  to  pay  otherwise. 

The  numerous  authorities  cited  by  the  de- 
fendant are  not  inconsistent  with  this  con- 
struction. Peake  v.  New  Orleans,  139  U.  3. 
342,  35  L.  ed.  131,  is  based  upon  an  es- 
sentially different  state  of  facts.  The  city 
was  not  a  party  to  the  contract  sued  on,  and 
in  no  wise  responsible  for  it.  The  work  was 
done  under  a  scheme  devised  by  the  state 
legislature,  and  under  a  contract  with  officers 
designated  by  it,  for  the  drainage  of  swamp 
lands,  (a  part  only  of  which  was  within  the 
city  limits)  for  the  benefit,  primarily,  of  its 
owners.  A  careful  examination  of  this  case 
will  show  that  it  rests  exclusively  on  these 
facts— though  the  last  paragraph  of  the. syl- 
labus, read  alone,  would  justify  a  different 
conclusion. 

Horter  v.  Philadelphia,  18  W.  N.  C.  40,  and 
Dickinson  v.  PhiladelpJiia,  14  W.  N.  C.  367, 
as  we  understand  them,  rest  on  the  same 
principle.  In  the  first  the  improvement  was 
made  under  the  State  Statute  of  1855,  which 
provides  that  the  cost  of  such  work  shall  be 
borne  by  adjoining  property  holders.  There 
was  no  authority,  as  it  seems,  to  put  it  on 
the  city.  While  the  opinion  of  the  court, 
and  report  of  the  case,  are  very  brief,  the 
decision  appears  to  rest  on  this  ground.  If 
it  were  otherwise  the  case  would  be  in  direct 
conflict  with  Chicago  v.  People,  56  111.  327. 
In  Dickinson  v.  Philadelphia,  14  W.  N.  C. 
367,  the  city  appears  to  have  had  no  connec- 
tion whatever  with  the  work.  The  statute 
under  which  it  was  done  designated  an  officer 
to  do  it,  empowering  him  to  make  contracts 
and  collect  money  to  pay  the  cost.  That  he 
held  the  office  of  city  commissioner  of  high- 
ways is  immaterial ;  he  was  the  agent  of  the 
state  in  discharging  his  duties  under  the  stat- 
ute. Here  again  the  opinion  of  the  court  is 
very  brief,  and  the  report  of  the  case  so 
meager,  that  it  was  necessary  to  examine  the 
records  to  understand  what  was  decided — 
which  we  found  to  be  no  more  than  just 
stated. 

The  numerous  other  cases  cited  are  equally 
inapplicable.  In  BelleHew  Trustees  v.  Uohn^ 
82  Ky.  1,  the  municipality  was  without  au- 
thority to  pay  except  by  assessments  on  ad- 
joining  properties.     Saxton  v.   St,    Joseph^ 
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60  Mo.  153,  rests  on  the  city's  want  of  power 
to  contract  as  it  did.  Casey  v.  Leavenworth, 
17  Kan.  189,  was  decided  on  the  fact  that  the 
city  had  kept  its  contract,  by  collecting  and 
applying  the  assessments  named,  with  rea- 
sonable vigilance.  Neutman  v.  Sylvester,  42 
Ind.  106,  was  a  suit  against  individuals,  and 


is  inapplicable  to  the  facts  involved  here. 
Other  cases  cited  may  be  distinguished  as 
easily. 

Tfie  judgment  is  therefore  reversed,  and  the 
case  remanded  to  the  circuit  court  for  further 
proceedings. 


MARYLAND  COURT  OP  APPEALS. 


John  H.  SHORT.  AppU, 

V, 

STATE  of  Maryland. 

(80  Md.  see.) 

constitutional  provision  afl^ainst  a 
'levying:  of  taxes  by  the  poU**  is  not 


violated  by  a  statute  which  was  substaotially  In 
force  when  the  constitution  was  adopted  com- 
peillnfiT  able-bodied  male  residents  between 
twenty  and  fifty  years  of  age  to  labor  two  days 
at  least  annually  in  repairing  the  roads,  with  the 
privilege  of  furnishing  a  substitute  or  paying 
seventy-five  cents  per  day  instead. 

(February  27,  1896.) 


Note.— PoH  taxes. 
I.  Whai  are  pott  taxes, 
U.  Potoer  to  impof»e. 

III.  Restrictions  and  UmUaiions. 

TV.  The  restriction  and  equation  of  the  North 

Carolina  constitution, 
V.  Upon  whom  imposed. 

VI.  Place  of  taxation, 
VII.  The  levy  and  coUeetUm, 
vm.  Disposition. 

IX.  Paiment  of  poll  taxes  as  a  qualifieation  of 
eUctors. 

I.  What  are  poll  taxes, 

A  capitation  or  poll  tax  is  defined  to  be  a  tax  on 
the  poll  without  regard  to  property,  business,  or 
other  circumstances,  in  Hylton  v.  CTnited  States 
<1798)  3  U.  8.  8  DalL  171, 1  L.  ed.  556;  Head  Money 
Oases  (1888)  18  Fed.  Rep.  135;  Leedy  v.  Bourbon 
(1896)  (Ind.)  40  N.  E.  Hep.  640. 

So  in  State  v.  Gazlay  (1881)  6  Ohio,  14,  poll  or 
<3apitatlon  taxes  are  defined  to  be  taxes  imposed 
numerically  upon  citizens  without  reference  to 
their  capacity  of  sustaining  the  burden. 

And  in  Gardner  v.  Hall  (1868)  61  N.  C.  21,  a  capita- 
tion  tax  is  defined  to  be  one  upon  the  person 
simply,  without  any  reference  to  his  property,  real 
or  personal,  or  to  any  business  in  which  he  may  be 
engaged,  or  to  any  employment  which  he  may  fol- 
low. 

A  tax  paid  by  a  person  in  consequence  of  his 
ownership  of  property,  of  a  license  to  follow  a 
trade  or  profession,  or  of  making  profits  by  the  use 
of  money  or  other  thing  granted  to  him  either  in 
writing  or  orally  by  the  state,  or  by  the  permission 
of  the  state,  either  expressed  or  implied,  is  not  a 
capitation  or  poll  tax.  Dictum  in  Gardner  v.  Hall, 
supra. 

There  is  a  clear  distinction  between  a  tax  on  cer- 
tain specified  classes  of  business  where  the  skill  of 
the  operator  is  a  source  of  profit,  or  where  the 
public  Is  appealed  to  for  patronage  and  protection 
of  a  fixed  and  regular  business,  and  a  tax  cover- 
ing all  persons  whatever  may  be  their  occupation. 
Dictum  in  Burch  v.  Savannah  (1871)  42  G  a.  696. 

Thus,  in  WUllams'  Case  (1840)  2  Bland,  Ch.  186,  it 
was  said  that  a  tax  of  so  much  a  head  on  every 
slave  is  properly  a  tax  upon  the  profits  of  a  certain 
species  of  stock  employed  in  agriculture  and  not  a 
capitation  tax,  and  as  a  greater  part  of  the  slave 
owners  are  both  cultivators  and  owners  of  land, 
the  final  payment  of  the  tax  would  fall  upon  them 
In  their  quality  of  land  owners  without  any  retri- 
bution. 

So  a  succession  tax  is  not  a  capitation  exaction. 
Scholey  v.  Rew  a874)  90  CT.  S.  23  WalL  331, 23  L.  ed.  99. 
29  L.  R.  A. 


And  the  tax  on  *'dead  heads"  applied  to  persona 
other  than  the  president,  directors,  officers,  agents, 
or  employ^  of  a  railroad  company  who  are  per- 
mitted to  travel  on  the  road  without  paying  fare, 
imposed  by  North  Oarolina  Act  of  I860,  chap.  31, 
9 12,  is  not  a  poll  tax  within  the  provisions  of  N.  C. 
Const.  1886,  art  4,  9  3,  providing  for  their  imposi- 
tion, but  a  mere  tax  upon  the  privilege  of  a  free 
ride.    Gardner  v.  HaU  (1866)  61  N.  C.  21. 

So  a  tax  of  a  fixed  sum  upon  all  passengers  leav- 
ing or  carried  out  of  the  state  is  not  a  poll  tax 
within  the  h>rovlsion  of  Nevada  Const.,  art.  2,  9  7, 
limiting  the  right  of  the  legislature  to  levy  poll 
taxes  as  to  amount  and  as  to  the  persons  upon 
whom  imposed.  Ex  parte  Crandall  (1865)  1  Nev. 
294. 

And  the  duty  of  fifty  oents  for  each  passenger, 
not  a  citizen  of  the  United  States,  who  comes  by 
steam  or  sail  vessel  from  a  foreign  port  to  a  port 
within  the  United  States,  required  to  be  paid  by 
the  master,  owner,  agent^  or  consignee  of  every 
such  vessel  by  the  Act  of  (ingress  of  August  3, 
1882,  is  not  a  capitation  tax,  required  by  article  1, 
section  9,  of  the  Federal  Constitution  to  be  laid  in 
proportion  to  the  census,  but  a  tax  upon  the  busi- 
ness of  the  carrier  measured  by  the  number  of  such 
passengers,  though  the  presumption  may  be  that 
he  will  make  the  passenger  pay  the  tax.  Head 
Money  Cases  (1883)  18  Fed.  Rep.  135. 

Nor  does  Ohio  Act  of  March  31,  1864,  providing 
that  all  persons  subject  to  military  duty,  and  who 
are  not  members  of  some  volunteer  organization, 
shall  either  become  such  or  pay  into  the  county 
treasury  annually  the  sum  of  $4,  which  payment 
shall  be  a  commutation  for  fines  and  penalties  for 
neglect  to  perform  military  service,  conflict  with 
Ohio  Const.,  art  12,  6 1,  prohibiting  the  levying  of 
poll  taxes,  as  such  commutation  is  not  a  tax  but  a 
mere  instrumentality  for  the  enforcement  of  mili- 
tary duty.  Houston  v.  Wright  (1864)  15  Ohio  St. 
818. 

Neither  are  taxes  upon  professions  and  occupa- 
tions of  skill  as  taxes  upon  lawyers,  doctors,  pho- 
tographers, auctioneers,  bank  agents,  wholesale 
and  retail  dealers,  peddlers,  etc..  poll  taxes.  Dic- 
tum in  Burch  v.  Savannah  (1871)  42  Ga.  505. 

And  taxes  of  a  fixed  amount  imposed  upon  law- 
yers are  designed  to  operate  upon  the  profits  of  a 
lucrative  profession,  and  are  not  poll  or  capitation 
taxes  within  the  provision  of  the  Ohio  Constitu- 
tion prohibiting  their  levy.  State  v.  Gazlay  (1831) 
5  Ohio,  14. 

So  In  State  v.  Hibbard  (1827)  8  Ohio.  68,  the  action 
was  for  debt  to  recover  a  tax  assessed  upon  a  prac- 
ticing attorney  and  counsellor  at  law,  but  as  no 
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APPEAL  by  dcfendaot  from  a  judgment  of 
the  Circuit  Court  for  Dorchester  County 
imposing  upon  him  a  fine  for  refusal  to  com- 
ply with  a  notification  of  the  supervisors  of 
public  roads  to  labor  upon  the  roads  in  Fork 
district  for  the  time  required  by  statute.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 

Messrs,  George  M.  Rassum  and  S.  T. 
Bfilbourne  for  appellant. 

Messrs,  John  Prentiss  Poe,  Atty-Oen., 
and  P.  L.  Goldsborong^h,  for  respondent: 

Every  parish  is  bound  of  common  right  to 
keep  the  highroads  that  eo  through  it  in  good 
and  sufficient  repair;  unless  by  reason  of  the 
tenure  of  lands,  or  otherwise,  this  care  is 
consigned  to  some  particular  private  person. 
From  this  burthen  no  man  was  exempt  by  our 


ancient  laws,  whatever  other  immunities  he 
might  enjoy;  this  being  part  of  the  trinoda 
necessitas,  to  which  every  man's  estate  was  sub- 
ject. 

1  Bl.  Com.  358,  869. 

The  obligation  to  repair  the  public  roads 
in  Maryland  rests  upon  the  county  commis- 
sioners. 

Anne.  Arundel  County  Comrs,  v.  Duekett,  20 
Md.  468,  88  Am.  Dec.  557;  Calvert  County 
Comrs.  V.  (Gibson,  86  Md.  229;  Baltimore 
County  Comrs,  v.  Baker,  44  Md.  1. 

The  burden  of  improving  and  repairing  the 
common  highways  of  the  country,  except  in 
the  urban  districts,  is  generally  laid  upon  the 
people  in  the  form  of  an  assessment  or  labor. 

Cooley.  Const.  Lim.  6th  ed.  *629,  680; 
Cooley,Taxn.  p.  J4;  Dill.tMun.  Corp.  676,  760- 


arKument  was  adduced  on  either  side  judf^ment 
was  eriven  for  the  recovery  of  the  tax  mh  stttntU), 

But  State  v.  Hihbard,  9upra^  is  referred  to  in 
State  V.  Oazlay,  mipra^  as  bavin?  been  decided 
upon  the  same  principle  as  Lthat  upon  which  the 
latter  case  turned. 

So  an  asseesment  of  road  labor  which  may  be 
commuted  by  payment  of  a  specified  rate  per  day 
is  not  a  capitation  tax,  from  the  imposition  of  which 
persons  over  sixty  years  of  aure  are  exempted  by 
Illinois  Const.,  art.  1,  fi  9.  Fox  v.  Rockford  (1865)  88 
111.  4fil. 

And  the  highway  lal>or  required  of  men  between 
twenty-one  and  fifty  years  of  ajre,  by  Bums'  Ind. 
Rev.  Stat  1884,  6  6619,  is  not  in  the  nature  of  a  poll 
tax  so  that  an  exemption  from  poll  taxes  will  ap- 
ply thereto,  but  rather  in  the  nature  of  a  military 
or  jury  service.  Leedy  v.  Bourtion  (1895)  (Ind.)  40 
N.  E.  Rep.  640. 

And  road  labor  is  not  a  tax  so  that  a  statute  ex- 
em^tingr  a  director  of  public  schools  from  working 
on  the  roads  will  operate  to  exempt  him  from  a 
road  tax  assessed  upon  his  property.  McDonald 
V.  Madison  County  (mi)  43  III.  22. 

Neither  is  the  imposition  of  labor  for  road  pur- 
poses on  individuals  irrespective  of  property  a  tax 
within  the  provision  of  111.  Const,  art  9,  6  5,  that 
taxes  levied  for  corporate  purposes  shall  be  uni- 
form as  to  persons  and  property  within  the  cor- 
porate limits.    Pleasant  v.  Koet  a863)  29  III.  490. 

And  an  assessment  of  a  designated  fixed  number 
of  days'  road  labor,  which  may  be  satisfied  by  the 
payment  of  a  fixed  sum  in  lieu  thereof,  is  not  a 
capitation  tax  within  HI.  Const.  1848,  art.  9,  9  1, 
providing  for  the  imposition  of  a  capitation  tax 
upon  all  able-bodied,  free  white  male  inhabitants  of 
the  state  between  the  ages  of  twenty-one  and  sixty 
years  of  age  who  are  entitled  to  the  right  of  suf- 
frage.   Macomb  v.  Twaddle  (1879)  4  HI.  App.  264. 

Nor  is  the  burden  imposed  on  landowners  by 
the  Louisiana  parochial  road  laws  requiring  them 
to  repair  at  their  own  expense  the  roads  in  front  of 
their  property  a  tax  within  the  meaning  of  a  con- 
stitutional limitation  upon  municipal  power  to  im- 
pose taxes.  Barrow  v.  Hepler  (1882)  34  La.  Ann. 
862. 

And  Ohio  Rev.  Stat,  9  4717,  providing  that  desig- 
nated persons  shall  be  liable  annually  to  perform 
two  days*  labor  on  the  highways  under  the  direc- 
tion of  the  road  supervisor  of  the  road  district 
in  which  he  resides,  does  not  conflict  with^the  pro- 
vision of  the  Ohio  constitution  by  which  the  gen- 
eral assembly  is  forbidden  to  levy  a  poll  tax  for 
county  or  state  purposes.  Dennis  v.  Simon  (1894) 
51  Ohio  St.  233. 

And  the  performance  of  labor  on  the  highways 
by  the  person  against  whom  it  is  assessed  is  not 
the  payment  of  a  tax  within  the  meaning  of  the 
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New  York  Act  of  1801,  chapter  184,  providing  that 
persons  coming  to  Inhabit  a  town  or  city,  who  shall 
have  paid  their  share  toward  the  public  taxes 
thereof  for  two  years,  shall  be  adjudged  to  have 
obtained  a  legal  settlement  therein,  the  word 
''taxes'*  meaning  contributions  in  money,  not  labor 
or  personal  services.  Amenia  Overseers  of  Poor 
V.  Stanford  Overseers  asiO)  6  Johns.  92. 

So  in  Starksborough  v.  Hinesburgh  (1841)  18  Vt. 
215,  the  question  whether  the  assessment  and  pay. 
ment  of  a  highway  tax  in  labor  would  be  sufficient 
to  give  a  settlement  to  the  person  taxed  under 
Vermont  Act  of  1797  was  raised  but  not  decided. 
But  the  court  said  that  had  it  been  necessary  to 
decide  it  perhaps  the  same  construction  would 
have  been  given  the  statute  as  that  given  in 
Amenia  Overseers  of  Poor  v.  Stanford  Overseers, 
supra. 

And  a  commutation  street  tax  of  $3  in  lieu  of 
working  on  the  streets  is  not  a  poll  tax  and  is  not 
obnoxious  to  a  constitutional  prohibition  against 
levying  poU  taxes.  Johnston  v.  Macon  (1879)  62 
Ga.  645. 

And  in  Pleasant  v.  Koet  (1868)  29  111.  490,  it  was 
said  that  an  assessment  for  street  and  highway 
purposes  is  not  a  capitation  tax. 

And  In  Re  Dassler  (1886)  35  Kan.  678,  it  was  said 
that  a  commutation  of  road  labor  in  money,  while 
in  the  nature  of  a  tax,  is  not  in  common  speech, 
or  in  customary  revenue  legislation,  understood  as 
embraced  in  the  term. 

In  Faribault  v.  Misener  a874)  20  Minn.  806,  how- 
ever, it  was  said  that  the  poll  tax  which  is  levied 
and  collected  in  most  of  the  cities  of  the  state  is 
closely  analogous  to,  and  seems  to  be  to  some  ex- 
tent a  substitute  for,  the  highway  labor  tax.  or  the 
highway  poll  tax  as  it  may  be  called,  which  from 
the  earliest  times  has  been  levied  and  assessed  upon 
the  inhabitants  of  townships  under  general  laws. 

And  in  Haseett  v.  Walls  (1874)  9  Nev.  387,  it  was 
held  that  the  annual  road  tax  of  $4  imposed  upon 
designated  persons  by  Nevada  Highway  Act  of 
1878  (Comp.  Laws,  9  3027),  providing  also  that  two 
days*  labor  shall  be  received  in  full  satisfaction  of 
such  tax,  is  a  capitation  or  poll  tax  within  the 
meaning  of  the  provision  of  the  Nevada  Constitu- 
tion, art  2.  9  7,  designating  what  poll  taxes  may  be 
levied,  whether  regarded  as  a  levy  of  money  or 
services. 

The  court  in  Hassett  v.  Walls,  fupra,  flatly  re- 
fused to  follow  Sawyer  v.  Alton,  infra:  Pleasant  v. 
Kost  mvra^  and  Fox  v.  Rockford,  mpia,  saying 
that  were  the  law  of  Nevada  like  that  of  Illinois* 
which  requires  lak)or  and  allows  it  to  be  commuted 
into  money,  while  Nevada  levies  a  money  tax  but 
allows  commutation  in  labor,  the  conclusion  would 
be  the  same.  Either  is  and  both  are  capitation  or 
poll  taxes;  one  in  money;  the  other  in  service.  • 
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762;  Elliott,  Roads  &  Streets,  7;  Burroughs, 
Taxn.  §S  5,  9;  1  Minor,  Inst.  2d  ed.  p.  115; 
State  V.  Halifax  Coinrs.  16  N.  C.  347;  Sawyer 
V.  Alton,  4  111.  130;  Pleasant  v.  Kost,  29  111. 
494;  Cooper  v.  Ash,  76  111.  11;  Tipton  v.  Nor- 
man, 72  Mo.  380;  Johnston  v.  Macon,  62  Ga. 
645;  Miller  v.  Gorman,  38  Pa.  jBll;  Starks- 
horough  v.  Hinesburgh,  13  Vt.  215;  Amenta 
Overseers  of  Poor  v.  Stanford  Overseers,  6 
Joblis.  92;  Baltimore  v.  C^r^^w.  Mount  Cemetery 
Props.  7  Md.  531. 

I!s  either  is  taxation  for  a  public  purpose, 
however  great,  the  taking  of  private  property 
for  public  use  in  the  sense  of  the  constitution. 

Mobile  County  v.  Kimball,  102  U.  8.  703,  26 
L.  ed.  241;  Moale  v.  Baltimore,  5  Md.  320,  61 
Am.  Dec.  276;  Oroffv.  Frederick  City,  44  Md. 
77. 


Nor  can  it  be  justly  treated  as  a  poll  tax 
within  the  ineaniog  of  the  15th  article  of  the 
Bill  of  Rights. 

Wilfiame^  Case,  8  Bland,  Ch.  254;  State  v. 
GumberUind  &  P.  R.  Co.  40  Md.  51;  Wells  v. 
Byattscille  Comrs.  20  L.  R.  A.  89, 77  Md.  141; 
McMahon's  Maryland, '397-401;  Bagarv.  Re- 
clamation Dist.  No.  108,  111  U.  S.  705,  28  L. 
ed.  571;  Daly  v.  Morgan,  1  L.  R.  A.  757.  69 
Md.  490. 

Robinson,  Ch.  «/.,  delivered  the  opinion 
of  the  court : 

By  the  Public  Local  Laws  for  Dorchester 
county,  all  able-bodied  male  residents  of  the 
county,  above  twenty  and  under  fifty  years 
of  age,  are  compelled  to  labor  two  days  at 
least  in  every  year  in  repairing  the  roads  of 


IX.  Power  to  imfyose. 

Ill  Gardner  v.  Hall  (1866)  61  X.  C.  21.  It  was  said 
tbat  poll  taxes  are  rightfully  imposed  because  of 
the  protection  whlc))  the  jrovemment  affords  to 
the  person,  independently  of  the  connection  la  re- 
lation of  the  person  to  anytbiog  else. 

And  statutes  imposinsr  them  are  usually  upheld 
in  the  abeence  of  direct  constitutional  prohibition. 

Thus  Mass.  Stat.  Ib&J,  chap.  301,  making  persons 
having  their  domicU  In  Boston  on  the  first  day  of 
January  subject  to  taxation  therein  including  poll 
taxes  on  the  first  day  of  May,  although  they  may 
have  removed  therefrom  before  that  time,  is  within 
the  constitutional  power  of  the  legislature.  Lee  v. 
Boston  (1864  >  2  Gray,  484. 

So  Minn.  Const.,  art.  9, 9  1,  providing  that  all  taxes 
to  be  raised  shall  be  as  nearly  equal  as  may  be, 
does  not  prohibit  taxation  by  the  poll  as  it  had  al- 
ways been  practiced  in  that  state.  Faribault  v. 
Misener  (1874)  20  Minn.  396. 

And  a  city  charter  exempting  firemen  from  the 
payment  of  poll  taxes  and  an  ordinance  directing 
the  levy  and  assessment  of  a  poll  tax  upon  all 
qualified  voters  except  such  as  are  exempt  by  the 
pro  visions  of  the  charter,  are  not  repugnant  to  that 
provision  of  the  Minnesota  constitution,    [hid. 

This  ruling  was  ftlaced  in  part  upon  the  ground 
that  the  lonir-continued  acquiescence  of  the  people 
in  the  laws  under  which  i)oIl  taxes  have  been  col- 
lected throughout  the  states  has  established  a  leg- 
islative and  popular  construction  of  the  constitu- 
tional provision  in  favor  of  their  validity.    Ibid. 

So  in  East  Portland  v.  Multnomah  CouDty  (1876^ 
6  Or.  03,  it  was  held  that  |a  city  charter  which  ex- 
empts the  inhabitants  of  the  city  from  road  taxes 
and  assessment  for  road  work,  and  vests  authority 
in  the  trustees  to  assess  and  collect  the  annual  sum 
of  $4  from  each  male  inhabitant  of  a  designated 
age,  does  not  violate  Or.  (^onst.,  art.  9.  6 1,  provid- 
ing that  the  legislative  assembly  shall  provide  a 
uniform  and  equal  rate  of  assessment  and  taxa- 
tion: but  nothing  was  said  as  to  whether  or  not  the 
impositions  were  poll  taxes. 

And  this  ruling  was  followed  in  Astoria  v.  Clat- 
sop County  (1877),  cited  in  note  to  6  Or.  66,  and 
Multnomah  County  v.  Sliker  (1881)  10  Or.  65,  both 
involving  the  same  facts. 

And  in  Ottawa  County  Comrs.  v.  Nelson  (1877)  19 
Kan.  234,  27  Am.  Kep.  101.  it  was  said  that  capitation 
taxes  or  poll  taxes  or  requirements  to  work  on  the 
roads  do  not  come  within  the  constitutional  pro- 
visions requiring  a  uniform  and  equal  rate  of  as- 
sessment and  taxation. 

In  Taylor  v.  Chandler  (1872)  9  Heisk.849,  however, 
involving  the  question  of  the  rights  to  impose  local 
assessments  for  paving  a  street  under  the  provision 
of  the  Tennessee  constitution  requiring  taxes  to  be 
imposed  on  the  principle  of  uniformity  and  equal- 
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ity,  it  was  said  that  the  constitution  does  not  in- 
clude the  exaction  of  services  from  an  individual 
in  the  ))ower  to  tax,  and  that  the  principle  of  uni- 
i  formity  and  equality  excludes  the  power  to  tax  on 
any  other  principle  either  for  general  or  local  pur- 
poses. 

So  in  Nance,  a  Girl  of  Color,  v.  Howard  (ia28»  I  IlL 
183,  it  was  said  that  the  provision  of  III.  Const.,  an- 
8,  8  20.  tbat  the  mode  of  levying  a  tax  shall  be  by 
valuation,  so  that  every  person  shall  pa}'  a  tax  In 
proportion  to  the  value  of  the  property  in  bis  pos- 
session, would  s«*em  to  inhibit  poll  taxes. 

But  a  different  rule  seems  to  have  been  adopted 
by  the  subsequent  decisions. 

Thus  in  Sawyer  v.  Alton  (1841)  4  111.  127,  it  was  held 
that  the  impo«>ition  of  a  poll  or  capitation  tax  la 
not  prevenied  by  that  provision  the  requirement 
applying  to  property  taxes  and  not  preventing  the 
imposition  of  other  kinds. 

And  a  charter  provision  that  the  common  coun- 
cil shall  have  the  exclusive  right  to  call  on  all  male 
persons  between  the  ages  of  twenty-one  and  fltty 
years,  residents  of  the  city,  to  perform  three  days' 
labor  on  the  roads  and  bridges  annually  or  pay  $1 
for  each  day  he  shall  refuse  to  latmr,  does  not  con- 
travene that  provision.    Sawyer  v.  Alton,  «u|>ra. 

Nor  does  a  similar  charter  provision  oonflict  with 
article  9,  section  2.  of  the  Constitution  of  1848,  re- 
quiring the  general  assembly  to  provide  for  the 
levying  taxes  by  \^luation  so  that  every  person 
shall  pay  a  tax  in  proportion  to  the  value  of  his 
property.    Macomb  v.  Twaddle  (1879)  4  111,  App.  254. 

So  the  provision  of  the  Missouri  constitution  that 
taxation  upon  propertyshallbe  in  proportion  to  its 
value,  does  not  prohibit  the  imposition  of  poll 
taxes.  Dictum  in  Glasgow  v.  Rowse  (1889)  43  Mo. 
480. 

And  New  Jersey  Iaw  of  1883,  providing  that 
there  shall  not  be  assessed  upon  any  inhabitant  of 
this  state  any  poll  tax  for  any  of  the  purposes  pro- 
vided for  in  any  8T)ecial  or  local  law  in  excess  of  $1. 
is  not  a  special  or  local  law  which  cannot  he  passed 
without  notice  of  the  intention  to  apply  for  it  un- 
der the  provisions  of  the  New  Jersey  constitution, 
where  there  had  previously  existed  local  laws  au- 
thorizing counties,  cities,  and  townships  to  assess 
special  poll  taxes  in  amounts  ranging  from  $1  to 
825  per  head.  State  v.  Bssex  County  Board  of 
Chosen  Freeholders  (1884)  45  N.  J.  L.  504. 

So  the  performance  of  labor  for  the  repair  of 
highways  and  streets  upon  an  assessment  or  levy 
r  payable  in  labor  is  not  in  voluntary  servitude  within 
the  prohibition  against  its  imposition  in  the  federal 
and  state  constitutions.  Re  Dassler  (1866)  35  Kan. 
678. 

And  road  assessments  or  levies  are  not  debts 
within  the  meaning  of  the  constitutional  provision 
al)olishing  imprisonment  for  debt.    Ibid. 
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said  comity,  with  the  privilege,  however, 
of  furnishing  a  substitute,  or  of  paying  to 
the  road  supervisor  seventy- five  cents  for  each 
day  such  person  m&j  be  summoned  to  labor, 
the  money  thus  paid  to  be  expended  in  re- 
pairing the  roads.  And  it  further  provides 
that  any  one  neglecting  or  refusing  to  per- 
form such  labor,  or  to  provide  a  substitute, 
or  to  pay  seventy- five  cents  per  day  for  each 
and  every  day  he  may  be  summoned  to  work, 
shall  be  guilty  of  a  misdemeanor,  and,  upon 
trial  and  conviction  before  a  justice  of  the 
peace,  shall  be  fined  seventy-five  cents  for 
each  day's  delinquency  and  costs,  and  shall 
stand  committed  until  the  fine  and  costs  are 
paid.  Pub.  Local  Laws.  art.  10.  t^j^  268-270, 
title  *  Dorchester  County.'  And  the  act  fur- 
ther provides  that  any  one  aggrieved  by  the 


judgment  of  the  Justice  of  the  peace  may 
appeal  to  the  circuit  court.  The  main  ques- 
tion, and  the  only  one  it  seems  to  us  about 
which  there  can  be  any  real  contention,  is 
whether  this  local  law  is  in  conflict  with  the 
constitution,  which  declares  "that  the  levy- 
ing of  taxes  by  the  poll  is  grievous  and  op- 
pressive and  ought  to  be  prohibited. "  Const. 
1867,  Declaration  of  Rights,  art.  15.  And, 
in  construing  the  meaning  of  this  article, 
we  must  bear  in  mind  that  the  same  declara- 
tion is  to  be  found  in  the  Constitution  of 
1776,  and  in  every  constitution  adopted  in 
this  state  down  to  the  Constitution  of  1867. 
So  the  question  comes  to  this:  Is  compul- 
sory labor  imposed  upon  persons  residing  in 
the  several  election  districts  of  a  county,  for 
the  purpose  of  keeping  the  roads  in  repair. 


And  the  assessment  payable  Id  road  labor  on  the 
biffhways  and  streets  provided  for  by  Kan.  Stat. 
1881,  chap.  37,  is  not  a  tax  or  an  embargo  upon  the 
right  to  vote,  though  the  list  of  registration  is  used 
in  asoertaining  who  are  liable  to  work  upon  the 
streets,    Dtid. 

So  in  Loughborough  v.  Blake  (1820)  18  U.  9.  6 
Wheat.  317,  5  L.  ed.  98,  it  was  said  that  the  power 
to  levy  and  collect  taxes,  which  includes  direct 
taxes,  is  co-extensive  with  the  power  to  levy  and 
collect  duties,  imposts,  and  excises  which  extends 
throughout  the  United  States  including  the  Dis- 
trict of  Columbia  and  the  territories.  But  there 
was  nothing  in  this  case  to  show  whether  the  tax 
was  or  was  not  a  poll  tax. 

The  power  of  congress  to  levy  direct  taxes  upon 
the  District  of  Columbia  does  not  depend  solely 
upon  the  grant  of  exclusive  legislation,  and  is  not 
•confined  to  district  purposes  only  in  like  manner 
as  the  legislature  of  ^  state  may  tax  the  people  of 
the  state  for  state  purposes.  Loughborough  v. 
Blake,  mipra. 

And  the  principle  of  American  Jurisprudence 
that  representation  is  Inseparable  from  taxation 
does  not  prevent  the  imposition  by  congress  of  di- 
rect taxes  upon  the  District  of  Columbia  and  the 
territories.    Ibid. 

IIT.  Rt9iriction9  and  limiteitiona. 

Poll  taxes  have  not  always  been  regarded  with 
favor  and  the  power  to  impose  them  has  been  fre- 
quently limited  and  restrained  by  constitutional 
provisions. 

Thus  a  constitutional  provision  in  Arkansas  in- 
hibits poll  taxes  except  for  county  purposes. 
Dictum  in  Washington  v.  State  (1853)  13  Ark.  752. 

And  Ga.  Const.,  art.  1,  fi  29,  prohibits  poll  taxes 
except  for  educational  purposes,  and  limits  them 
even  for  that  purpose  to  $1  per  poll.  Burch  v.  Sa- 
vannah (1871)  42  Ga.  596. 

So  Maryland  Declaration  of  Rights,  art.  13,  .de- 
clares that  the  levying  taxes  by  the  poll  Is  grievous 
and  oppressive  and  ought  to  be  abolished.  Will- 
lams'  Case  (1840)  3  Bland,  Cb.  186. 

And  the  bill  of  rights  of  Ohio  provides  that  the 
levying  taxes  by  the  poll  is  grievous  and  oppressive; 
therefore  the  legislature  shall  never  levy  a  poll  tax 
for  county  or  state  purposes.  Dictum  In  Faribault 
V.  Misener  0874)  20  Minn.  396. 

And  Nev.  Const.,  art.  2,  g  7.  directing  the  legisla- 
ture to  provide  by  law  for  the  payment  of  an  an- 
nual poll  tax  of  not  less  than  $2,  nor  exceeding 
$4.  by  each  male  person  resident  in  the  state  be- 
tween the  ages  of  twenty-one  and  sixty  years,  one 
half  to  be  applied  for  state  and  one  half  for  county 
purposes,  Umits  the  power  of  the  legislature  to  the 
Imposition  of  the  poll  tax  therein  provided  and 
precludes  the  imposition  of  any  other.  Hassett  v. 
Walls  (1874)  9  Nev.  887. 


So  the  Federal  Constitution  provides  that  no 
capitation  or  other  direct  tax  shall  be  laid  unless 
In  proportion  to  the  census  therein  directed  to  be 
taken.  Hylton  v.  United  States  (1796)  3  CJ.  S.  3  Dall. 
171, 1  L.  ed.  556:  Loughborbugh  v.  Blake  (1820)  18  U. 
S.  5  Wheat.  317,  5  L.  ed.  98:  SpHnger  v.  United 
States  (1880)  102  U.  S.  587,  26  L.  ed.  253. 

And  that  a  capitation  or  poll  tax  is  a  direct  tax 
within  the  Federal  Constitution  has  been  re- 
peatedly asserted.  Hylton  v.  United  States,  mi^ra: 
Pacific  Ins.  Co.  v.  Soule  (1868)  74  U.  S.  7  Wall.  433, 19 
L.  ed.  95;  Veazie  Bank  v.  Fenno  (1869)  75  U.  S.  8 
WalL  533, 19  L.  ed.  482;  Springer  v.  United  States, 
supra. 

Indeed  by  the  express  words  of  the  constitution 
they  are  direct  taxes  required  to  be  laid  according 
to  the  census  therein  required  to  be  taken.  Dictum 
in  Scholey  v.  Rew  (1874)  90  U.  S.  23  Wall.  831,  23  L. 
ed.99. 

The  census  referred  to  in  the  provision  of  the 
Federal  Constitution  that  no  capitation  or  other 
direct  tax  shall  be  laid  unless  in  proportion  to  the 
census  therein  provided  for,  Is  the  one  required  in 
the  provision  of  the  constitution  making  numbers 
the  standard  by  which  both  representatives  and 
direct  taxes  shall  be  apportioned  among  the  states. 
Loughborough  v.  Blake.  Hupra. 

The  Federal  Constitution,  art.  1.  8  20,  providing 
that  representatives  and  direct  taxes  shall  be  ap- 
portioned among  the  several  states  which  may  be 
included  in  the  union  according  to  their  number, 
does  not  prevent  the  Imposition  of  a  direct  tax  ac- 
cording to  such  apportionment  upon  the  District 
of  Columbia  or  upon  the  territories.    Ibid. 

And  though  that  provision  makes  it  obligatory 
upon  congress  to  lay  a  direct  tax  upon  all  of  the 
states  conformably  with  the  rule  thus  provided,  it 
creates  no  necessity  for  extending  the  tax  to  the 
District  of  CJolumbia  or  the  territories.    iMd. 

IV.  The  restriclifm  and  equation  of  the  North  Caro- 
lina constitution. 

The  North  Carolina  Constitution,  arts.  5,  6,  limit 
the  right  to  impose  capitation  taxes  for  ordinary 
purposes,  state  and  county,  to  $2  on  the  poll,  and 
provide  that  counties  cannot  exceed  the  double 
of  the  state  tax  except  for  special  purposes  and 
with  the  special  approval  of  the  general  assembly. 
Bladen  County  Board  of  Education  v.  Bladen 
County  Comrs.  (1892)  18  L.  B.  A.  850,  111  N.  C.  578. 

And  section  1,  article  5,  thereof,  providing  that 
the  capitation  tax  shall  be  equal  to  the  tax  on  $300 
worth  of  property,  and  that  the  state  and  county 
capitation  taxes  combined  shall  never  exceed  9^ 
on  the  head,  creates  a  proportion  which  the  capita- 
tion tax  must  bear  to  the  tax  on  the  value  of  prop- 
erty and  makes  the  tax  on  the  poll  the  standard  by 
which  the  tax  on  property  is  to  be  levied.  Univer- 
sity R.  Co.  V.  Holden  (1809)  63  N.  C.  410. 
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with  the  privilege  of  providing  a  substitute 
or  the  payment  of  a  stipulated  sum  in  lieu 
of  such  personal  service,  a  **  levying  of  taxes 
by  the  poll,"  within  the  meaning  oi  the  con- 
stitution? Such  compulsory  labor  is,  beyond 
question,  a  burden  on  the  persons  upon  whom 
it  is  imposed,  and  though  it  assumes  the  form 
of  labor,  it  may  be  fairly  considered,  we 
agree,  in  the  nature  of  a  tax.  At  the  same 
tune,  when  this  article  in  the  bill  of  rights 
is  construed  in  the  light  of  the  legislation  in 
regard  to  levying  taxes  by  the  poll  in  force 


when  the  Constitution  of  1776  was  adopted, 
and  in  the  light  of  the  legislation  in  regard 
to  compulsory  labor  on  the  public  roads, 
also  in  force  at  that  time,  and  which  has- 
continued  in  force  down  to  the  present,  it  is^ 
clear,  we  think,  that  compulsory  labor  for 
the  purpose  of  keeping  the  roads  in  repair 
has  never  been  considered  as  a  poll  tax  pro- 
hibited by  the  constitution.  .  A  brief  refer- 
ence to  the  legislation  in  force  when  the  Con- 
stitution  of  1776  was  adopted  will  clearly 
show,  we  think,  the  nature  and  character  of 


This  equation  and  limitation  would  seem  to  ap- 
ply to  all  taxes  other  than  for  special  purposes  ex- 
pressly excepted  in  the  constitutional  provision,  ex- 
cept those  imposed  for 'some  particular  purpose 
the  accomplishment  of  which  is  absolutely  and  im- 
peratively required  by  the  constitution. 

Thus  the  equation  of  taxes  between  county  and 
poll  and  limitation  of  the  county  taxes  to  double 
the  state  tax  applies  to  taxes  levied  to  meet  the  or- 
dinary expenses  of  county  government.  Clifton  v. 
Wynne  (1879)  80  N.  C.  146;  Trull  v.  Madison  County 
Comrs.a876)72N.C.388. 

And  both  the  equation  between  poll  and  prop- 
erty taxes  and  the  limitation  as  to  the  amount  pro- 
vided by  N.  C.  Const.,  art.  6,  §  6,  must  be  observed 
in  levyingr  taxes  for  the  payment  of  new  debts. 
Trull  V.  Madison  County  Comrs.  supra;  Mauney  v. 
Montgomery  County  Comrs.  (1874)  71  N.  C.  486. 

And  taxation  for  state  and  county  purposes  com- 
bined, for  the  current  and  necessary  expenses  of 
the  county  government  and  new  debts,  cannot  ex- 
ceed the  constitutional  limitation.  French  v.  New 
Hanover  County  Comrs.  (1876)  74  N.  C.  682. 

And  a  tax  levied  by  county  commissioners  more 
than  double  the  state  tax  "for  a  special  purpose 
with  the  approval  of  the  general  assembly,"  as 
provided  in  N.  C.  Const.,  art.  6,  9  6,  is  a  tax  for  an 
ordinary  purpose  which  must  be  accompanied  by 
a  capitation  tax  within  the  equation  required  by 
art.  5,  section  1,  thereof,  providing  that  the  general 
assembly  shall  lay  a  capitation  tax  on  every  male 
of  a  designated  age  which  shall  be  equal  on  each  to 
the  tax  on  property  valued  at  $3b0  in  cash,  where 
it  is  to  build  a  court-house,  a  public  Jail,  or  an  im- 
portant bridge  as  to  which  it  may  be  deemed  neces- 
sary to  create  a  special  fund.  Jones  v.  Person 
County  Comre.  (1890)  107  N.  C.  248. 

But  this  equation  between  poU  and  property 
taxes  required  by  N.  C.  Const.,  art.  5,  §  1,  does  not 
apply  to  taxes  le\ied  for  the  payment  of  a  public 
debt  existing  at  the  time  of  the  adoption  of  the 
constitution.  Street  v.  Craven  County  Comrs. 
(1874)  70  N.  C.  644;  Clifton  v.  Wynne  (1879)  80  N.  C. 
146;  Trull  v.  Madison  County  Comrs.  (1876)  72  N.  C. 
888. 

Or  for  specia  I  county  purposes.  Street  v.  Craven 
County  Comrs.  «ttpra. 

And  the  limitation  as  to  the  amount  of  taxes  that 
may  be  levied  including  poll  taxes,  fixed  by  N.  C. 
Const.,  art.  5, 16,  does  not  apply  to  taxes  levied  for 
the  payment  of  debts  existing  at  the  time  of  the 
adoption  of  the  constitution.  Haughton  v.  Jones 
County  Comrs.  (1874)  70  N.  C.  466;  Street  v.  Craven 
County  Comrs.,  Clifton  v.  Wynne,  French  v.  New 
Haven  County  Comrs.,  TruU  v.  Madison  County 
Comrs.,  and  Mauney  v.  Montgomery  County 
ComrB.,8upro;  Simmons  v.  WUson  a872)  66  N.  C.836. 

And  the  auditing  and  allowance  by  county  com- 
missioners of  a  debt  contracted  before  the  adoption 
of  the  constitution  do  not  change  its  character  so 
as  to  subject  it  to  the  restrictions  therein  con- 
tained with  reference  to  the  equation  between 
poU  and  property  taxes  and  as  to  the  amount  of 
tax  which  can  be  levied.  Mauney  v.  Montgomery 
County  Comrs.  supra. 
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Nor  will  the  procurement  and  rendition  of  a 
judgment  upon  an  indebtedness  of  a  county  in- 
curred before  the  adoption  of  the  oonstitutiou 
place  it  upon  the  same  footing  as  a  new  indebted- 
ness so  that  the  restrictions  therein  contained  as- 
to  the  equation  and  as  to  the  amount  would  apply 
to  taxation  for  its  pajrment.    Ibid, 

And  the  equation  of  taxation  required  by  N.  C. 
Const.,  art.  6, 9  1,  and  art.  7,  fi  9,  applies  to  taxation 
for  the  purpose  of  raising  revenue  for  ordinary 
purposes  of  state  and  municipal  government  only, 
and  does  not  invalidate  a  law  authorizing  a  town- 
ship to  vote  railroad  aid  bonds  to  be  paid  by  a  tax 
on  property  without  requiring  a  capitation  tax. 
Jones  v.  Person  County  Comrs.  (1890)  107  N.  C.  248. 

And  in  French  v.  Wilmington  (1876)  75  N.  C.  478, 
it  was  said  that  the  constitution,  while  it  requires 
taxation  to  be  uniform  on  all  property  within  the 
city,  and  requires  the  observance  of  a  certain  pro- 
portion between  the  tax  on  polls  and  on  property,, 
contains  no  limitation  upon  the  amount  of  tax 
which  cities  and  towns  may  impose. 

The  imposition  of  a  tax  according  to  the  equation 
between  poll  and  property  taxes,  required  by  N.  C. 
Const.,  art.  5,  fi  1,  however,  for  the  payment  of  an 
indebtedness  incurred  before  the  adoption  of  the 
oon8titution,is  illegal  as  previous  to  its  adoption  all 
subjects  of  taxation  were  liable  for  the  debc 
Brothers  v.  Currituck  County  Comrs.  (1874)  70  N.  C. 
726. 

So  in  University  R.  Co.  v.  Holden  (1889)  63  N.  C. 
410,  the  cause  was  disposed  of  by  the  decision  of  a 
majority  of  the  court  that  no  corporation  was 
created  by  the  act  in  question  designed  to  create 
a  railroad  company  and  authorize  it  to  construct  a 
railroad  and  require  the  Issue  of  bonds  to  be  paid 
by  taxation  to  provide  means  for  such  construc- 
tion, but  owing  to  its  importance  the  court  consid- 
ered the  question  raised  as  to  the  constitutionality 
of  the  act  and  the  constitutional  limit  as  to  the 
power  of  the  state  to  tax,  and  the  several  judges 
delivered  their  opinions  thereon. 

Tbey  were  unanimous  in  the  opinion  that  the 
equation  of  taxation  required  by  N.  C.  Const*,  art, 
6,  §  1,  providing  that  the  capitation  tax  shall 
be  equal  to  the  tax  on  $300  worth  of  property, 
and  that  the  state  and  county  capitation  taxes 
combined  shall  never  exceed  $2  on  the  head,  doea 
not  apply  to  taxes  laid  for  the  purpose  of  paying 
either  the  interest  or  the  principal  of  the  public 
debt  as  it  existed  at  the  time  of  the  adoption 
thereof  for  the  payment  of  which  the  general  as- 
sembly is  absolutely  required  to  make  provision 
by  article  1,  section  4,  thereof. 

And  the  equation  and  limitation  were  held  by 
Settle,  Reade,  and  Dick,  JJ.^  to  apply  only  to  the 
ordinary  expenses  of  state  government  and  not  to ' 
the  public  debt  whether  incurred  before  or  after 
the  adoption  of  that  provision  placing  the  ruling 
upon  the  ground  that  article  1,- section  6,  thereof, 
absolutely  requires  the  general  assembly  to  make 
provision  for  the  payment  of  the  public  debt. 

And  Rodman,  J.,  held  that  except  as  to  the  pub- 
lic debt  existing  at  the  time  of  the  adoption  of  the 
constitution  for  the  payment  of  which  the  general 
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poll  taxes  the  levying  of  which  was  declared 
to  be  grievous  and  oppressive  and  ought  to 
be  abolished.  If  we  turn  to  Act  1715,  chap- 
ter 15,  we  find  that  all  persons,  males  and 
females,  free  and  slave,  above  the  age  of  six- 
teen years,  are  declared  to  be  *"  taxabies,  "^  and 
upon  each  person  thus  declared  to  be  a  tax- 
able the  commissioners  of  the  several  county 
courts  were  directed  to  Jevy  a  specific  sum, 
to  be  paid  in  money  or  tobacco,  for  the  sup- 
port of  the  government ;  and  this  act  provid- 
ing for  the  levying  of  taxes  by  the  poll  con- 


tinued in  force  down  to  the  Revolution. 
And,  in  addition  to  the  poll  taxes  thus  levied 
for  public  purposes.  Act  1702,  chap.  1,  de- 
claring the  Church  of  England  to  be  the  es- 
tablished church  of  the  colony,  also  provided 
that  a  tax  of  forty  pounds  of  tobacco  per  poll 
should  be  levied  each  and  every  year  for  the 
support  of  the  clergy,  and  this  act  continued 
in  force  down  to  the  Kevolution  ;  and,  strange 
as  it  may  seem  nowadays,  the  poll  taxes  to 
which  we  have  referred  were  the  only  direct 
taxes  levied  for  public  purposes  during  the 


assembly  Is  imperatively  required  to  make  pro- 
visiOD,  by  N.  C.  Coast.,  art  1, 9  4,  the  equation  ap- 
pUee  to  all  state  taxes  whatever,  beinB*  imperative 
as  to  all  matters  except  taxation  to  supply  casual 
deflcita  and  suppress  invasioDS  and  insurrections, 
for  the  ordinary  and  legitimate  purposes  of  ffov- 
ernment  and  to  and  in  the  completion  of  railroads 
which  were  begun  but  unfinished  at  the  time  of 
the  adoption  of  the  constitution  for  which  article 

I,  section  5,  thereof,  permits  the  legislature  to 
contract  new  debt8,as  to  which  it  is  directory  only, 
leaving  the  legislature  a  discretion  f«*act  in  prem- 
ises which  cannot  be  reviewed  by  the  Judiciary* 

And  it  was  held  by  Pearson,  Ch.  J.,  that  it  ap- 
plies to  all  cases  of  state  or  county  taxation  except 
provisions  for  the  public  debt  as  it  existed  at  the 
time  of  the  adoption  of  the  constitution,  for  cas- 
ual deficits,  insurrection,  or  invasion,  for  which 
new  debts  are  permitted  to  be  contracted,  by  N.  C. 
Const.,  art.  1,  fi  5,  and  for  county  taxation  for 
special  purposes,  which  under  article  1,  fi  7,  thereof 
may  be  Imposed  with  the  special  approval  of  the 
general  assembly. 

So  in  the  dissenting  opinion  by  Merrimon,  J".,  in 
Barksdale  v.  Sampson  County  Comrs.  assO)  93  N.C. 
472,  it  is  argued  that  N.  C.  Const.,  art.  5,  S 1,  provid- 
ing that  the  state  and  county  capitation  tax  com- 
bined shall  never  exceed  $2  on  the  head,  applies  to 
taxes  levied  for  the  ordinary  and  current  expendi- 
tures of  the  state,  and  not  to  such  special  purposes 
as  the  constitution  designated  specially  and  re- 
quired to  be  accomplished  at  all  events,  and  that  as 
it  is  provided  by  article  9,  section  8,  thereof  that  one 
or  more  public  schools  shall  be  maintained  in  each 
district  at  least  four  mouths  la  each  year,  the  limi- 
tation does  not  apply  to  taxation  for  that  purpose. 

But  it  was  held  in  this  case  that  North  Carolina 
Act  of  1886,  chap.  174,  f  28,  providing  that  if  the  tax 
levied  by  the  state  for  the  support  of  public  schools 
shall  be  insufficient  to  maintain  one  or  more  schools 
in  each  school  district  for  the  period  of  four 
months  then  the  board  of  commissioners  of  each 
county  shall  levy  annually  a  special  tax  to  supply 
the  deficiency,  is  in'conflict  with  N.  C.  Const.,  art.  5, 

I I,  providing  that  the  general  assembly  shall  levy 
a  capitation  tax  on  every  male  inhabitant  over 
twenty-one  and  under  fifty  years  of  age  which 
shall  be  equal  on  each  to  the  tax  on  property  valued 
at  $300  in  oa8h,but  that  the  state  and  county  capita- 
tion tax  combined  shall  never  exceed  $2  on  the 
head,  and  cannot  be  carried  Into  effect  where  the 
additional  sum  required  to  maintain  the  public 
schools  for  the  prescribed  period,  added  to  the  state 
tax  for  that  purpose,  would  make  the  aggregate 
capitation  tax  estimated  according  to  the  equation 
thereby  required  more  than  $2,  so  far  as  the  excess 
is  concerned.    Ibid. 

And  that  a  special  tax  levied  by  county  commis- 
sioners to  supply  a  deficiency  when  the  tax  levied 
by  the  state  for  the  support  of  the  public  schools  is 
insufiicient  as  authorized  by  that  act.  Is  not  a  tax 
for  a  special  purpose  which  may  be  levied  with  the 
special  approval  of  the  general  assembly  within  the 
provisions  of  N.  C.  Const.,  art.  ft,  §  6.    Ibid. 

The  courts  have  no  power  to  enforce  the  equa- 
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tlon  provided  for  by  N.  C.  Const.,  art.  5,  ff  1,  e,  or  to. 
correct  and  enforce  in  part  an  act  providing  tor 
taxation  in  disregard  of  such  equation  or  the  limi- 
tation therein  prescribed,  but  must  declare  it  void 
in  toto.  Discussion  by  Rodman,  J.  (1872)  66 N.C.66e. 
But  when  a  tax  is  levied  for  the  payment  of  debts 
contracted  both  before  and  after  the  adoption  of 
the  constitution,  the  court  on  application  for  an 
injunction  against  its  collection  on  the  ground  that 
it  does  not  conform  to  the  equation  and  is  not 
within  the  limit  prescribed  by  N.  C.  Const.,  art.  5, 
M 1, 6,  should  ascertain  how  much  of  the  tax  levied 
on  property  is  necessary  to  pay  old  debts  and  allow 
that  to  be  collected  and  then  allow  one  third  of  the 
poll  tax  on  the  hundred  dollars  worth  of  property 
to  be  collected  for  county  purposes  and  restrain 
the  excess.  TruU  v.  Madison  County  Comrs.  (1875) 
72  N.  C.  388. 

V.  Uipon  whom  imposed. 

The  question  as  to  who  are  subject  to  poll  taxes 
depends  upon  the  statutes  authorizing  their  impo- 
Bltion,  such  statutes  usually  providing  for  their 
levy  upon  male  residents  between  the  ages  of 
twenty-one  and  sixty  years.  See  generally  cases 
m  this  note  setting  forth  statutory  provisions,  and 
particularly  those  set  forth  in  this  and  the  next 
subdivisions. 

It  is  within  legislative  power  in  the  absence  of 
constitutional  prohibition  to  make  the  polls  of  al- 
iens ratable,  where  no  political  rights  are  thereby 
conferred  to  the  diminution  of  the  rights  of  citi- 
zens.   Opinion  of  the  Justices  (1811)  7  Mass.  528. 

And  where  the  polls  of  male  aliens  over  sixteen 
years  of  age  are  by  law  made  liable  to  be  rated  for 
public  taxes  they  are  ratablei  polls  within  the  in- 
tent and  meaning  of  the  Massachusetts  constitu- 
tional provision  making  the  number  of  represen- 
tatives which  each  town  may  have,  depend  upon 
the  number  of  ratable  polls  in  the  town,  and  may 
be  included  in  estimating  the  number  of  ratable 
polls  for  the  purpose  of  determining  the  number  of 
representatives  to  which  a  town  is  entitled.    Ibid, 

So  the  provisions  of  the  constitution  of  Tennessee, 
that  all  male  citizens  with  certain  exceptions  shall 
be  liable  to  a  poll  tax  and  requiring  each  voter  to 
^ve  Judges  of  election  satisfactory  evidence  that 
he  has  paid  his  poll  taxes  when  he  offers  his  vote, 
do  not  restrict  the  power  of  the  legislature  over 
inhabitants  of  the  state  who  are  not  citizens  or  pre- 
vent It  from  laying  poll  taxes  on  aliens.  Kuntz  v. 
Davidson  County  (1880)  6  Lea,  65. 

And  a  man  who  is  ordinarily  physically  able  to 
perform  the  labor  usually  performed  by  able- 
bodied  men  on  the  public  roads  is  an  ''able-bodied 
man^^  within  section  60  of  the  Illinois  Boad  & 
Bridge  Law  of  1887,  and  not  exempt  from  the  poll 
tax  provided  thereby.  Sherrick  v.  Houston  a888) 
29  111.  App.  881. 

Nor  does  a  city  charter  providing  that  all  per- 
sons who  shall  perform  the  road  labor  therein  au- 
thorized, or  shall  commute  the  same  by  paying  $1 
for  each  day  required,  shall  be  exempt  from  any 
other  taxation  by  the  county  authorities  under  the 
general  road  law,  commute  county  taxes  for  road 
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coloDial  period.  Such  taxes  thus  levied, 
without  reference  to  the  ability  or  the  meaDS 
of  the  "taxable"  to  pay,  must  necessarily 
have  been  in  many  cases  burdensome  and 
oppressive,  and  it  was  such  levying  of  taxes 
by  the  poll  that  the  Constitution  of  1776 
denounced  as  being  "grievous  and  oppress- 
ive," and  which  ought  to  be  "abolished." 
And,  while  poll  taxes  were  levied  for  public 
purposes,  the  public  roads  were  made  and 
kept  in  repair  by  compulsory  road  labor,  and 
with  this  article  in  the  Constitution  of  1776, 


prohibiting  poll  taxes,  statutes  compelling 
persons  to  labor  on  the  roads  for  the  purpose 
of  keeping  them  in  repair  have  been  in  force 
down  to  the  present  time,  and  this  is  the 
first  time  the  constitutionality  of  such  laws 
has  been  questioned.  As  early  as  Act  1704, 
chapter  21,  all  laborers  and  servants  were 
required  to  work  on  the  public  roads;  and 
upon  the  refusal  of  such  laborers  to  perform 
the  services  thus  required,  or  the  master  to 
furnish  his  servants,  the  master  and  laborers 
were  liable  to  indictment  and  punishment. 


and  bridfre  purposes  within  the  city.  Cooper  v. 
Ash  (1875)  76  111.  11. 

An  ordinance  Imposing  a  capitation  tax  upon 
free  male  negroes  or  free  persons  of  color, whether 
a  descendant  of  an  Indian  or  otherwise,  applies  to 
slave  Indians,  and  does  not  include  an  East  Indian, 
thoufrh  a  person  of  color.  Ex  parte  Ferret  (1817)  1 
Mill,  Const.  194. 

Previous  to  Maryland  declaration  of  rights  a 
poll  tax  for  forty  pounds  of  tobacco  was  laid  on 
male  residents  and  female  slaves,  and  free  female 
nesrroes  and.  mulattoes  above  sixteen  years  of  age, 
except  slaves  adjudged  to  be  past  labor  for  the  sup- 
port of  the  clergy  of  the  established  church,  and  a 
poll  tax  was  imposed  upon  all  the  same  description 
of  iohabltants  and  at  times  upon  bachelors  to  raise 
a  revenue  for  the  state.  Dictum  In  Williams'  Case 
(1840)  Bland,  Ch.  186. 

VI.  PImc  of  taxation. 

The  place  of  the  imposition  of  poll  taxes  is  uni- 
versally held  to  depend  upon  the  domicil  of  the 
person  upon  whom  they  are  imposed. 

Thus,  Chinese  lalwrers  coming  into  the  state  to 
engage  in  labor  on  public  works  who  on  the  first 
day  of  April  were  in  a  certain  road  district  at  work 
on  the  construction  of  a  railway  where  they  re- 
mained a  few  months  passing  through  and  beyond 
the  district  as  the  road  was  completed  without  any 
purpose  to  remain  or  intent  to  return  were  not  re- 
siding in  such  district  on  April  15  of  that  yetir, 
within  the  meaning  of  a  statute  making  designated 
persons  residing  in  a  road  district  on  that  date 
liable  to  perform  two  days'  work  on  the  roads 
therein,  or  in  default  thereof,  after  being  duly 
warned,  for  the  payment  of  $2  for  each  day's  work. 
On  Yuen  Hai  Co.  v.  Koss  (1882)  8  8awy.  884. 

And  where  after  the  inhabitants  of  a  school  dis- 
trict have  voted  to  raise  money  for  building  a 
schoolhouse,  and  before  it  is  assessed  the  town  sets 
off  certain  of  the  inhabitants  and  forms  them  into 
a  separate  district,  the  persons  so  set  otf  are  not 
liable  to  be  assessed  upon  their  polls  and  estate  for 
the  money  so  voted.  Richards  v.  Dagget  (1806)  4 
Mass.  684. 

And  residence  upon  lands  purchased  by  or  ceded 
to  the  United  States  for  navy  yards,  forts,  and 
arsenals,  over  which  there  is  no  reservation  of  Ju- 
risdiction to  the  state  other  than  the  right  to  serve 
civil  and  criminal  process  thereon,  for  any  length 
of  time,  does  not  render  the  persons  residing 
thereon  liable  to  be  assessed  for  their  polls  and 
estate  for  state,  county,  and  town  taxes,  in  the 
towns  in  which  such  lands  are  situated.  Opinion 
of  the  Justices  (1841)  1  Met.  580. 

So  one's  place  of  domicil  for  the  purpose  of  the 
imposition  of  poll  taxes  is  that  of  his  permanent 
residence  and  not  that  at  which  he  happens  to  be 
at  the  time  of  the  levy  of  the  tax. 

Thus  the  term  "inhabitant"  as  used  in  the  New 
Jersey  statute  providing  that  a  poll  tax  of  fifty 
cents  shall  be  assessed  upon  every  white  male  in- 
habitant of  the  state  of  the  age  of  twenty-one 
years  and  upwards  imports  citizenship  and  munic- 
ipal relations,  and  requires  the  domicil  to  be 
^  L.  R.  A. 


within  the  state,  and  does  not  apply  to  mere  tem- 
porary residence.   State  v.  Ross  (1852t 23  N.  J.  L. 517. 

And  a  person  who  has  a  fixed  domicil  in  one  state 
does  not,  by  going  into  another  state  for  part  of 
the  year  with  his  family  and  servants  to  reside  at  a 
house  owned  by  him  therein,  thereby  change  his 
domicil  and  become  an  inhabitant  of  the  latter 
state  so  as  to  be  subject  to  a  poll  tax  therein  under 
a  statute  providing  that  a  poll  tax  shall  be  assessed 
upon  every  white  male  inhabitant  thereof  of  a 
designated  age.    Ihid, 

And  Mas^.  Stat.  185?,  chap.  SO,  making  any  one 
having  his  residence  In  Boston  on  the  first  of  Janu- 
ary subject  to  taxation  including  poll  taxes  on  the 
first  of  May  following,  though  he  may  have  re- 
moved therefrom  before  that  time,  applies  to  per- 
sons having  their  domicil  in  Boston  on  the  first  of 
January  only,  and  not  to  one  in  that  place  at  that 
time  and  who  habitually  spent  five  months  of  the 
year  there  including  the  winter  months,  but  who 
spent  seven  months  of  the  year  in  hts  own  house 
in  another  place  where  for  twenty  years  he  had 
been  taxed  for  his  poll  and  personal  property  and 
exercised  the  rights  o(  citizenship.  Lee  v.  Boston 
(1854;  2  Gray,  484. 

Nor  can  one  who,  having  a  house  in  Brookline 
and  another  In  Boston,  usually  residintr  in  Brook- 
line  from  some  time  In  April  to  November  of  each 
year,  when  he  closed  the  house  and  removed  to 
Boston  till  the  following  April,  after  making  pre- 
paration to  return  to  Brookline  was  prevented 
from  going  personally  until  some  time  in  May  by 
illness,  be  rightfully  taxed  on  his  poll  and  person- 
alty in  Boston  for  that  year  though  actually  In 
that  place  on  May  1,  where  he  notified  the  assessors 
that  he  desired  to  continue  a  citizen  of  Brookline 
and  taxable  there  where  for  many  years  he  had 
been  taxed  and  exercised  all  municipal  rights  and 
privileges.    Cabot  v.  Boston  (1868)  12  Cush.  52. 

So  the  question  as  to  whether  a  removal  from 
one  place  to  another  will  efl'ect  a  change  of  domi- 
cil for  the  purpose  of  the  imposition  of  the  tax 
depends  upon  the  intent  with  which  the  removal 
was  made. 

Thus  an  inhabitant  of  Boston  who  departs  there- 
from and  goes  to  Franco  where  be  is  followed  by 
his  family  about  three  months  afterward,  leaving 
his  dwelling  and  furniture  in  Boston  for  a  year  and 
hiring  one  in  Paris  for  that  period,  intending  at  the 
time  of  his  departure  to  return  and  resume  his 
residence  in  Boston,  but  not  having  fljred  upon  the 
time  of  return,  but  who  actually  does  return  in 
about  sixteen  months  followed  by  his  family  about 
nine  months  afterwards,  Is  subject  to  taxation  in 
Boston  upon  bis  poll  and  personalty  during  such 
absence.    Sears  v.  Boston  (1840)  1  Met.  250. 

But  a  citizen  of  Boston  who  removes  with  his 
family  to  Edinburgh  declaring  at  the  time  that  be 
intended  to  reside  abroad  and  that  if  he  should  re- 
turn it  would  not  be  to  Boston,  and  takes  a  lease  in 
Edinburgh  tor  a  term  of  years  and  tries  to  engage 
an  American  instructor  for  his  children  for  two 
years,  changes  his  domicil  and  is  not  liable  to  tax- 
ation in  Boston  upon  his  poU  and  personalty  for 
the  year  following  that  of  his  departure,  tboujrh 
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This  law  was  substantially  in  force  when 
the  Constitution  of  1776  was  adopted,  and 
continued  in  force  for  years  afer  its  adoption. 
And  instead  of  being  repealed,  or  being  con- 
sidered as  repugnant  to  the  article  in  the  Bill 
of  Rights  of  1778,  Act  1795,  chapter  37,  re- 
cites "that  whereas  doubts  have  arisen,  what 
description  of  persons  are  intended  to  work 
on  the  public  roads  under  the  existing  laws 
to  which  this  is  a  supplement,  therefore  be  it 
enacted,  that  every  able-bodied  male  person 
shall  be  and  is  hereby  made  subject  to  like 


personal  service."  And  this  act  further  pro- 
vides for  the  payment  of  money  in  commuta- 
tion of  such  personal  service.  And  though 
this  act  has  been  amended  from  time  to  time, 
and  most  of  the  counties  have  been  exempted 
from  its  operation,  the  main  features  of  the 
act — the  compulsory  service,  with  the  priv- 
ilege of  furnishing  a  substitute  or  paying  a 
stipulated  sum  in  lieu  thereof — have  been 
part  of  the  local  law  of  Dorchester,  Somer- 
set, and  other  counties  down  to  the  present 
time.     In  construing  this  article  in  the  Bill 


he  annulled  a  contract  for  the  sale  of  his  dwellinir 
and  retained  it  in  the  bands  of  a  tenant,  givingr  as 
a  reason  that  if  he  should  die  bis  wife  might  wish 
to  return  to  Boston.  Tborndike  v.  Boston  (1840;  1 
Met.  242. 

And  a  ship  master  who,  intendinar  to  abandon  bis 
house  in  one  place  and  to  make  bis  bome  in  an- 
other, starts  upon  a  voyage  intending  to  return  to 
the  latter  place,  which  he  does  about  six  months 
later  and  marries  a  resident  of  tbe  latter  place  re- 
maining there  three  days,  when  he  again  goes  to 
sea  taking  bis  wife  with  him  but  leaving  her  at  the 
latter  place  after  that  voyage,  accquires  a  domicil 
at  tbe  latter  place  upon  his  return  from  the  first 
voyage  bo  as  to  be  no  longer  taxable  on  his  poll 
and  estate  at  the  former  place.  Stockton  v.  Sta- 
ples (lHt7)  66  Me.  197. 

So  one  who,  having  previously  disposed  of  roost 
of  bis  furniture  and  personal  property,  settles  bis 
board  bill  at  tbe  place  where  he  bad  been  boarding 
with  his  wife  for  some  time  and  leaves  tbe  city  on 
tbe3i)th  of  March,  arriving  at  a  city  in  another  state 
on  the  first  of  April,  where  it  was  arranged  that 
his  wife  was  to  subsequently  follow  him,  engaging 
a  boarding  place  there  and  going  into  business 
pursuant  to  an  arrangement  previously  made,  is 
not  domiciled  in  tbe  former  city  on  April  1,  so  as 
to  be  liable  to  taxation  therein  upon  his  poll  and 
estate  on  that  day.  Parsons  v.  Banger  (1873)  61  Me. 
457. 

And  one  who  moves  with  hi?  family  from  his  own 
farm  in  one  i?chool  district  to  tbe  town  farm  in  an 
adjoining  district  under  a  contract  to  carry  on  the 
latter  farm  for  one  year  intending  to  make  it  his 
home  for  that  time,  but  remaining  there  for  two 
years  under  a  renewal  of  the  contract,  thereby  be- 
comes a  resident  of  and  subject  to  taxation  upon 
his  poll  in  tbe  latter  district.  Woodward  v.  Isbam 
(ISTO)  43  Vt.  123. 

And.a  letter  written  by  a  person  formerly  residing 
in  Boston  but  who  bad  gone  abroad,  to  his  agent  at 
that  place,  expressing  an  intention  to  reside  abroad 
permanently,  is  admissible  |in  evidence  upon  tbe 
question  of  his  liability  to  be  taxed  for  his  poll  and 
personalty  at  the  place  of  his  former  residence 
after  bis  departure  though  written  after  tbe  assess- 
ment, where  the  writer  did  not  know  it  had  been 
made.    Tborndike  v.  Boston  (1840)  1  Met.  242. 

A  mere  election  by  a  taxpayer  to  be  taxed  on  his 
poll  and  estate  in  one  town,  rather  than  another, 
however,  is  only  one  circumstance  bearing  upon 
the  question  of  actual  habitancy,  and  Is  to  be 
taken  in  connection  with  tbe  other  circumstances 
of  tbe  case  in  determining  bis  liability  to  such  tax- 
ation. Lyman  v.  Fiske  (1835)  17  Pick.  231, 28  Am.  Dec. 
298. 

Neither  can  a  person  have  two  domiclls  and  be 
taxed  upon  bis  poll  and  estate  in  two  towns  or  dis- 
tricts.   Richards  v.  Dagget  (1808)  4  Mass.  534. 

Nor  can  one  legally  hable  to  taxation  upon  his 
poll  and  personalty  in  one  town  be  assessed  thereon 
in  another  town,  and  he  cannot  be  compelled  to 
pay  a  tax  assessed  thereon  in  the  latter  town  even 
though  the  assessment  was  thus  made  with  his  con- 
.sent.  Preflton  v.  Boston  (1831)  12  Pick.  7. 
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And  a  domicil  cannot  be  abandoned,  surrend- 
ered, or  lost  for  the  purpose  of  taxation  either 
upon  tbe  poll  or  the  estate  until  another  is  acquired. 
Borland  v.  Boston  (1882)  132  Mass.  t*9,  42  Am.  Kep. 
424. 

Thus  one  who  leaves  his  domicil  and  goes  to 
Europe  to  reside  there  tor  an  indefinite  period  with 
bis  family  with  the  intent  never  to  return  to  his  for- 
mer home  but  to  make  his  bome  at  some  other 
place  when  he  did'return,  subsequently  fixing  upon 
I  a  place  of  residence  in  another  state  but  remaining 
I  in   Europe  some  time  longer,  retains  his  original 
I  domicil  for  the  purposes  of  a  tax  imposed  upon  his 
;  poll  and  estate  after  blB  place  of  residence  was  fixed 
I  upon  but  before  bis  return  from  Europe.    Ibid. 
I     And  one  who  gave  up  his  business  and  removed 
to  another  town  on  account  of  bis  health,  intending 
'  to    remain   during  the  summer  and    return   in 
autumn,  but  not  finding  satisfactopy  business  in 
bis  native  town  upon  tbe  recovery  of  bis  health 
in  autumn,   remained  until  the  following  March 
when  he  entered  into  business  eisewhere,intending, 
as  soon  as  be  could  make  arrangements,  to  remove 
to  a  third  town  to  reside,  contracting  tor  and  tak- 
ing steps  toward  tbe   removal   of   his  furniture, 
which  on  tbe  first  day  of  May  was  placed  on  board 
a  vessel  for  that  purpose,  is  subject  to  a  poll  tax 
imposed  on  that  day  at  the  place  where  ho  then  re- 
mained though  he  personally   removed  to  such 
place  within  a  few  days  afterwards.    Camoe  v. 
Freetown  ^1867)  9  Gray,  357. 

In  Colion  V.  Longmeadow  (1888)  12  Allen,  fi»8, 
however,  it  waB  held  that  one  who  determines  to 
abandon  his  domicil  in  one  state  and  take  up  a 
permanent  residence  in  another,  and  actually 
leaves  the  state  before  the  first  of  May.  and  pro- 
ceeds to  tbe  state  where  be  intends  to  reside  a  few 
days  after  that  date,  is  not  taxable  on  his  poll  and 
estate  in  the  state  of  his  lormer  residence  on  the 
first  of  May. 

But  Borland  v.  Boston,  siifyra,  distinguishes  Col- 
ton  V.  Longmeadow,  Mipra.  upon  the  ground  that 
in  that  case  the  plaintiif  had  lost  his  domicil  in 
Massachusetts  because  he  had  actually  left  the 
commonwealth  and  was  actually  in  itinera  to  his 
new  domicil  which  he  had  left  tbe  commonwealth 
for  the  purpose  of  obtaining  and  which  in  fact  he 
did  obtain;  but  it  was  said  that  if  that  case  is  to  be 
deemed  authority  it  should  tie  limited  to  its  exact 
tacts  and  that  tbe  wiser  rule  would  be  to  make 
taxation  to  depend  upon  domicil. 

Tbe  question  of  tbe  liability  of  a  person  to  taxa- 
tion upon  his  poll  and  estate  in  one  place  rather 
than  another  is  one  of  fact  for  the  Jury  to  be  de- 
termined from  all  the  circumstances  of  the  case. 
Lyman  v.  Fiske  (1836)  17  Pick.  231,  28  Am.  Dec.  283. 
And  the  fact  that  students  in  college  paid  a  road 
tax  in  labor  while  in  attendance  has  no  weight  in 
determining  tbe  question  of  their  residence  for 
the  purpose  of  voting  where  the  statute  did  not  re- 
quire residence  as  a  ground  of  liability  to  road 
labor,  but  simple  inhabitancy.  Dale  v.  Irwin  (1875) 
78  111.  170. 

In  State  v.  Grizzard  (1888)  89  N.  C.  115,  however, 
the  payment  of  poll  taxes  was  treated  as  evidence 
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of  Rights  of  the  Constitution  of  1867,  being 
identical  with  the  article  in  the  Constitution 
of  1776,  it  is  but  fair  to  presume  that  the 
framers  of  the  Constitution  of  1867,  and  the 
people  who  adopted  it,  understood  this  lim- 
itation on  the  power  to  levy  taxes  by  the 
poll  in  the  sense  in  which  it  had  been  con- 
strued and  acquiesced  in  for  nearly  one  hun- 
dred years.  Similar  statutes  in  other  states 
have  been  in  operation  for  vears,  and  their  va- 
lidity, when  questioned,  has  been  fully  sus- 
tained ;  and,  referring  to  these  statutes,  Jud^e 


Cooley  says:  ''Though  the  public  burden, 
assumes  the  form  of  labor,  it  is  still  taxa- 
tion, and  must'  therefore  be  levied  on  some 
principle  of  uniformity.  But  it  is  a  peculiar 
species  of  taxation,  and  the  general  terms 
'tax'  or  'taxation,'  as  employed  in  the  state 
constitutions,  would  not  generally  be  under- 
stood to  include  it."  Cooley,  Const.  Lim. 
6th  ed.  629 ;  Cooley,  Taxn.  14. 

And  then,  as  to  the  obiection  that  this- 
local  law  is  repugnant  to  that  clause  in  the 
14th  Amendment  of  the  Federal  Constitution* 


of  residence,  ^ving  the  taxpayer  a  right  to  vote 
apd  bold  office  under  the  North  GaroUna  ooostitu- 
tioD,  but  its  admissibility  for  that  purpose  was  not 
questioned. 

The  remedy  of  a  person  owninir  real  estate  in  a 
town  in  which  be  does  not  reside,  who  is  assessed 
therein  upon  his  poll  and  personalty  as  well  as  upon 
bis  realty,  is  not  confined  to  an  appeal  as  for  over- 
taxation, but  if  he  is  compelled  to  pay  such  poll 
and  personalty  tax  he  may  recover  the  amount 
paid  in  an  action  of  assumpsit  against  the  town. 
Preston  v.  Boston  a831)  12  Pick.  7. 

VII.  Tht  levy  and  collection. 

Poll  taxes  are  of  statutory  creation  and  their 
levy  and  collection  depend  entirely  upon  the  stat- 
utes providing  therefor.  This  note  is  confined  to 
poll  tax  cases  and  the  decisions  with  reference  to 
this  subject  are  too  meagre  to  permit  the  formula- 
tion of  any  general  rules  therefrom,  but  it  is 
thought  that  rules  with  relation  to  taxes  in  general 
would  apply  in  the  absence  of  special  provision 
though  the  peculiar  nature  of  poll  taxes  would 
sometimes  require  their  modification  or  their  mod- 
ified application. 

Poll  taxes  may  be  directly  imposed  by  constitu- 
tional provision  and  sometimes  the  statute  itself 
constitutes  the  levy,  but  as  a  general  rule  they  are 
imposed  under  legislative  authority  by  officers 
(usually  those  of  municipal  sut)divisions)  upon 
whom  the  power  is  expressly  conferred. 

Thus  S.  C.  Const.,  art.  9,  8  3,  limiting  the  payment 
of  a  deficiency  in  the  estimated  expenses  of  any 
year  to  a  deficiency  tax  levied  under  that  section 
on  the  following  year,  does  not  apply  to  poll  taxes 
provided  for  by  article  10.  section  5.  thereof  direct- 
ing the  imposition  thereof  and  providing  for  its 
use  for  educational  purposes,  as  they  are  imposed 
by  the  constitution  itself,  thus  making  it  the  duty 
of  the  officers  making  the  assessment  to  insert 
therein  the  sum  charged  against  each  who  there- 
upon becomes  liable  therefor,  without  further 
legislation,  the  former  section  applying  only  to 
taxes  imposed  by  the  general  assembly.  State  v. 
Cobb  (1877)  8  S.  C.  N.  S.  123. 

So  where  a  county  poll  tax  is  levied  by  the  legis- 
lature there  is  no  necessity  for  a  levy  of  the  tax  by 
the  county  court  even  if  it  had  authority  to  make 
it.    Labadie  v.  Dean  (187?)  47  Tex.  90. 

And  a  statute  requiring  that  a  poll  tax  shall  be 
assessed  upon  designated  persons  without  saying 
in  terms  for  what  purposes,  and  an  ordinance 
enacted  by  a  council  authorized  to  direct  the  man- 
ner of  the  assessment  and  collection  of  a  tax,  di- 
recting the  assessor  to  make  a  true  account  and 
lists  of  the  persons,  articles,  and  things  made  rata- 
ble by  the  laws  of  the  state  and  assess  the  tax  upon 
all  persons  and  property,  etc.,  requires  the  separate 
assessment  of  two  poll  taxes,  one  for  the  city  and 
one  for  the  county  where  the  tax  assessed  is  both 
for  county  and  township  and  for  city  purposes. 
State  V.  Branin  (1862)  23  N.  J.  L.  484. 

The  city  council  of  a  city,  authorized  to  levy  poll 
taxes  for  the  improvement  of  streets,  has  power  by 
ordinance  to  require  the  keepers  of  boarding 
houses,  restaurants,  and  hotels,  to  furnish  the 
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street  commissioner  with  the  names  of  persons  lia- 
ble to  poU  tax  boarding  or  lodging  in  their  houses, 
and  to  impose  a  fine  for  refusal  to  do  so.  Topeka 
v.  BoutweU  (1894)  27  L.  R.  A.  fiOS.  53  Kan.  20. 

In  Hagar  v.  Reclamation  Dist  No.  106  (1883)  HI 
U.  8. 705, 28  L.  ed.  671,  involving  the  question  of  the 
right  of  the  taxpayer  to  notice  of  the  imposition 
of  an  assessment  for  a  local  .improvement,  it  was 
said  that  there  is  a  vast  number  of  different  kinds 
of  taxes  which  the  state  may  impose,  of  which  from 
their  nature  no  notice  can  be  given  to  the  tax- 
payer, nor  would  notice  be  of  any  possible  advan- 
tage to  him,  such  as  poll  taxes. 

So  as  to  collection,  an  action  cannot  be  main- 
tained for  the  recovery  of  a  poll  tax  when  the  stat- 
ute providing  for  its  levy  provides  a  remedy, 
though  such  remedy  may  be  impracticable  or  in- 
sufficient.   Faribault  v.  Misener  (1874)  20  Minn.  396. 

And  the  exclusion  of  a  pension  certificate  off ered 
in  evidence  In  an  action  for  the  recovery  of  a  poll 
tax  to  establish  that  the  defendant  was  not  physi- 
cally able  to  perform  the  labor  usually  performed 
by  able-bodied  men  on  the  public  roads,  if  erro- 
neous, is  a  harmless  error  where  proof  of  the  wound 
for  which  the  pension  bad  been  given  bad  been  in- 
troduced and  was  not  disputed.  Sherrick  v.  Hous- 
ton (1888)  29  lU.  App.  881. 

So  the  amount  of  a  poll  tax  assessed  against  a 
taxpayer  and  the  penalty  thereon  is  properly  in- 
cluded in  a  treasurer's  warrant  directing  a  seizure 
and  sale  under  19  S.  C.  Stat,  at  L.,  p.  884, 1  10,  pro- 
viding that  if  delinquent  taxes,  assessments,  and 
penalties  charged  agamst  any  property  or  party 
shall  not  be  paid  at  a  designated  time  they  shall  be 
treated  as  delinquent  and  shall  be  collected  by  sale 
according  to  law,  and  the  deed  of  a  purchaser  at  a 
sale  thereunder  is  not  thereby  rendered  void 
though  the  statute  providing  for  the  tax  sale  does 
not  specifically  mention  poll  taxes,  and  it  is  made 
a  misdemeanor  to  fall  to  pay  them.  Wilson  v. 
CantreU  (1893)  40  S.  C.  114. 

And  a  demand  for  a  delinquent  tax  imposed  in 
default  of  performance  of  road  labor  authorized 
bv  Oregon  Laws,  pp.  728,  727,  fi«  21,  22,  pp.  769.  770, 
H 101, 102,  made  of  a  third  person,  is  not  valid  under 
the  provisions  thereof  that  in  case  of  failure  to 
perform  such  labor  the  supervisor  may  deliver  a 
statement  of  the  delinquency  with  the  amount 
necessary  to  discharge  It  to  the  sheriff,  who  shall 
thereupon  collect  it  by  seizure  and  sale  of  the  per- 
sonal property  of  the  delinquent,  and  if  such  prop- 
erty cannot  be  found  be  shall  demand  the  same 
from  any  person  indebted  to  the  delinquent  and 
collect  the  same  out  of  bis  estate,  unless  he  makes 
oath  that  be  is  not  thus  indebted  and  that  be  is  en- 
titled for  his  services,  beside  his  lawful  fees,  a  sum 
equal  to  one  fourth  the  delinquent  tax,  to  be  col- 
lected with  the  tax,  unless  the  inability  to  collect 
out  of  the  delinquent's  personalty,  and  a  statement 
of  the  statutory  requirement  as  to  collection  un- 
less oath  is  made,  and  that  the  whole  sum  de- 
manded is  not  greater  than  that  authorized  by  the 
statute,  appears  in  the  demand.  On  Yuen  Hai  Co» 
V.  Koss  (188*^)  8  Sawy.  384. 

And  payment  of  an  illegal  tax  upon  the  poll  and 
personalty  of  the  taxpayer  to  prevent  the  issulns^ 
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-which  declares  that  *'no  state  shall  make  or  i 
-enforce  any  law  which  shall  abridge  the  priv- 
ileges or  immunities  of  the  citizens  of  the 
United  States,"  it  is  sufficient  to  say  that  the 
Interpretation  of  that  clause  by  the  Supreme 
Oourt  in  the  Slaughter- Houm  Cam,  83  U.S.  16 
Wall.  86,  21  L.  ed.  894,  is  a  complete  answer 
to  this  objection.  There  is  a  distinction, 
says  Mr.  Justice  Miller,  between  citizenship 
of  the  United  States  and  citizenship  of  a 
state.  To  become  a  citizen  of  the  United 
States,  it  is  only  necessary  that  one  should 


be  born  or  naturalized  in  the  United  States; 
but  to  be  a  citizen  of  a  state,  he  must  reside 
within  the  state.  Further  he  says:  "It  is 
a  little  remarkable,  if' this  clause  was  in- 
tended as  a  protection  to  the  citizen  of  a  state 
against  the  legislative  power  of  his  own 
state,  that  the  words  'citizen  of  the  state* 
should  be  left  out^  where  it  is  so  carefully 
used,  and  used  in  contradiction  to  'citizens 
of  the  United  States,'  in  the  very  sentence 
which  precedes  it  ;'*  and  the  Supreme  Court 
held  that  this  clause  merely  protected  the 


of  a  warrant  of  distress,  which  would  is«ue  of 
course. uDless  the  tax  was  paid,  is  a  compulsory* 
4kDd  not  a  voluntary  payment,  which  would  pre- 
clude the  taxpayer  from  reclaiming  the  sum  paid. 
Preston  v.  Boston  a88i>  12  Pick.  7. 

The  provision  of  Ala.Ck>nst.  1S68, 1875,  that  the  gen- 
eral assembly  may  levy  a  poll  tax  not  to  exceed  $l.fiO 
on  each  poll,  which  shall  be  applied  exclusively  in 
aid  of  the  public  school  fund,  does  not  contemplate 
that  the  poll-tax  fund  shall  be  relieved  of  the  ex- 
pense of  its  own  assessment  and  collection  or  ren- 
der it  incompetent  for  the  legislature  to  charge 
such  expenses  thereon.  Shaver  v.  Robinson  (1877) 
SO  Ala.  Id5. 

But  an  auditor  authorized  to  settle  with  the  tax 
assessor  and  collector  and  decide  as  to  the  amount 
of  commissions  due  him  for  the  assessment  and 
collection  of  poll  taxes  embraced  in  the  settlement 
has  no  power,  in  the  absence  of  a  statute  authoriz- 
ing it,  to  authorize  the  collector  to  retain  out  of  the 
poU-tax  fund  to  be  coUected  for  one  year  the  com- 
missions due  him  and  the  assessor  tor  assessing  and 
collecting  the  poll  taxes  of  preceding  years,    ibid. 

The  auditor  has  authority,  under  Ala.  Code  1870, 
i  424,  providing  that  the  tax  collector  shall  be  al- 
lowed by  the  auditor  five  per  cent  for  collecting 
the  poll  tax,  to  decide  upon  the  amount  of  com- 
missions due  the  collector,  though  by  section  1112 
thereof  the  money  does  not  pass  through  the  hands 
of  the  auditor  but  19  required  to  be  paid  directly 
to  the  county  superintendent  of  education.    Ibid, 

Vin.  Disposition. 

It  would  appear  to  be  within  legislative  power  to 
apply  poll  taxes  to  any  of  the  purposes  to  which 
ordinary  taxes  may  be  applied;  but  their  appUca- 
tlon  is  frequently  restricted  to  particular  purposes. 

Thus  N.  0.  Const.,  art.  6,  9  2,  providing  that  the 
proceeds  of  the  state  and  county  capitation  tax 
shall  be  applied  to  the  purposes  of  education  and 
the  support  of  the  poor,  but  in  no  one  year  shall 
more  than  twenty- five  per  cent  thereof  be  appro- 
priated to  the  latter  purpose,  requires  that  three 
fourths  of  the  entire  sum  derived  from  such  a  tax 
must  at  all  events  be  paid  over  to  the  educational 
board,  and  that  whatever  portion  thereof  not  to 
exceed  one  fourth  is  directly  appropriated  by  the 
legislature  to  any  given  class  of  the  poor  to  be  dis- 
tributed by  some  other  agency  than  the  various 
boards  of  county  commissioners  must  be  deducted 
by  the  county  authorities  from  the  twenty-flve  per 
cent  thereof,  subject  to  appropriation  by  them  for 
the  support  of  the  indigent.  Bladen  County  Board 
of  Education  v.  Bladen  Comrs.  (1808)  113  N.  C.  379. 

And  an  appropriation  of  nine  cents  of  the  pro- 
ceeds of  a  capitation  tax  from  the  amount  levied 
upon  each  poll  for  the  payment  of  pensions,  and 
of  one  fourth  of  the  remainder  thereof  to  the  sup- 
port of  the  county  poor,  is  Improper  and  erroneous 
under  that  provision  of  the  constitution.  The 
amount  appropriated  for  pensions  should  have 
been  deducted  from  the  twenty-flve  per  cent  of  the 
whole  tax  authorized  to  be  appropriated  to  the  sup- 
port of  the  poor.    //»id. 

But  N.  C.  Laws  1801,  chap.  823, 9  2,  Imposing  a  capi- 
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tation  tax  of  seventy-five  cents  on  every  male  per- 
son, devoting  nine  cents  thereof  to  the  support  of 
the  poor,  is  valid  within  that  constitutional  provis- 
sion.    Ibid. 

And  old  confederate  soldiers  who  are  poor  as 
weU  as  disabled,  and  their  indigent  and  unmarried 
widows,  are  included  in  the  term  **poor^*  as  used 
therein.    Ibid, 

But  no  recovery  can  be.  had  by  a  board  of  educa- 
tion against  the  county  commissioners  either  as 
individuals  or  as  a  corporation  for  the  misappro- 
priatlon  of  a  sum  in  excess  of  one  fourth  of  the 
capitation  tax  to  be  applied  to  the  support  of  the 
poor  in  violation  of  N.  C.  Const.,  art.  5,  9  2,  requir- 
ing the  appropriation  of  three  fourths  of  such  tax 
to  the  purposes  of  education,  where  the  commis- 
sioners acted  in  good  faith  and  mistook  the  law, 
as  in  ordering  the  division  thereof  they  acted  ju- 
dicially under  the  general  power  delegated  to 
them,  and  the  only  remedy  of  the  board  of  educa- 
tion is  by  mandamus  to  the  county  treasurer  to 
compel  proper  application  of  the  unexpended  por- 
tion of  the  fund  required  to  be  appropriated  for 
the  purpose  of  education.    Ibid. 

So  a  board  of  supervisors  has  no  authority,  un- 
der the  California  County  Government  Act,  9  25. 
subsec.  20,  authorizing  it  to  transfer  moneysl  from 
one  fund  to  another  as  the  public  Interest  may  re- 
quire, to  order  the  transfer  of  a  surplus  remaining 
in  the  general  county  fund  for  the  purpose  of  pay- 
ing the  claim  of  a  road  overseer  for  labor  done  and 
money  expended  by  him  for  his  disiitrict,  when  it  is 
not  alleged  that  any  part  of  the  claim  is  for  the 
construction  of  bridgres,  as  all  the  money  which  can 
be  used  for  road  purposes  must,  under  Cal.  Pol. 
Code,  9  2052,  providing  for  levying  an  annual  poll 
tax  part  of  which  shall  be  apportioned  to  the  gen- 
eral road  fund,  and  section  2653  thereof  providing 
for  the  levy  of  a  property  tax  for  highway  pur- 
poses not  to  exceed  a  certain  per  cent,  come  from 
such  poll  tax  and  such  property  tax,  except  in  case 
of  theconstructlon  of  bridges  provided  by  section 
2712  thereof.    Potter  v.  Fowzer  (1880)  78  Cal.  403. 

And  New  Mexico  Act  of  1872  (Prince's  Stat.  p. 
613, 99  6, 7),  providing  for  the  assessment  of  an  an- 
nual poll  tax  of  $1  each  upon  certain  citizens  of  the 
territory,  which  shall  be  applied  to  school  purposes 
exclusively,  is  not  repealed  so  as  to  render  a  poll 
tax  subsequently  collected  payable  into  the  public 
treasury,  by  the  Act  of  1882  (Prince's  Stat,  pp.  688, 
608,  707,  712, 713),  making  a  simUar  provision  for  the 
assessment  of  a  poll  tax,and8upplylngotber  sources 
of  revenue  for  the  public  schools,  and  prescribing 
the  duties  of  the  collector  in  paying  over  tax  mon- 
eys collected,  and  repealing  all  acts  Inconsistent 
therewith,  but  making  no  provision  as  to  the  dis- 
position of  moneys  collected  as  a  poll  tax.  Terri- 
tory V.  Luna  (1884)  3  N.  M.  146. 

But  N.  G.  Const.,  art.  0, 9  3,  providing  that  the  gen- 
eral assembly  shall  provide  for  an  annual  tax  suf- 
ficient to  defray  the  estimated  expenses  of  the 
state  for  each  year,  and  providing  for  the  levying 
of  a  deficiency  tax  on  the  succeeding  year  where 
the  ordinary  expenses  exceed  the  income,  does  not 
confine  the  payment  of  past-due  school  claims  to 
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**  privileges  and  immunities"  of  citizens  of 
the  Uni^  States,  and  was  not  intended  to 
control  the  power  of  the  state  governments 
over  the  rights  of  their  own  citizens ;  and,  as 
to  the  privileges  and  immunities  belonging 
to  the  citizens  of  a  state,  ^  the  latter  must  rest 
for  their  security  and  protection  where  they 
have  heretofore  rested,  "—that  is,  with  the 
state  in  which  the  citizen  resides.  And 
again,  in  BradweU  v.  Illinois^  83  U.  8.  16 
Wall.  130.  21  L.  ed.    442,  referring  to  the 


same  clause  in  the  Fourteenth  Amendment, 
Mr,  Justice  Miller,  speaking  for  the  court, 
says:  "The  protection  designed  by  that 
clause,  as  has  been  repeatedly  held,  has  no  ap- 
plication  to  a  citizen' of  the  state  whose  laws 
are  complained  of."  The  appellant  is  a  cit- 
izen of  this  state,  and  the  law  of  which  he 
complained  as  having  abridged  and  inter- 
fered  with  his  privileges  and  immunitiesMsa 
law  of  his  own  state,  and,  this  being  80,Hhe 
clause   in   the   Fourteenth    Amendment*  on 


a  deficiency  tax  levied  under  that  section,  or  pre- 
vent the  legislature  from  providingr  for  tbeir  pay- 
ment by  the  application  of  the  current  poll-tax 
fund  thereto.    State  v.  Cobb  (1877)  8  8.  C.  N.  S.  123. 

And  South  Carolina  Act  of  March  8, 1874,  provld- 
InR  for  the  payment  of  past-due  school  claims  au- 
thorizinfir  their  payment  In  part  from  the  poll  tax 
fund  and  pretening  In  the  order  of  payment  out 
of  that  fund  such  claims  as  matured  l)efore  a  cer- 
tain date,  is  not  in  conflict  with  the  provision  of 
8.  C.  Const.,  art.  9,  §  2,  that  poll  taxes  shall  be  ap- 
plied exclusively  to  the  public  school  fund,  as  pay- 
ment of  past  claims  is  no  less  an  application  to 
educational  piu*po6e6  than  of  current  demands. 
Ibid. 

Nor  does  Pennsylvania  Act  of  April  15, 1878,  fi  9, 
which  is  not  retrospective  in  its  operation,  repeal- 
ing the  Militia  Act  of  April  7, 1870,  and  its  supple- 
ments, providing  for  the  payment  of  a  ptr  capita 
tax  by  designated  persons  to  the  collector  of  taxes 
to  be  paid  by  him  to  the  county  treasurer  to  be  dis- 
bursed as  a  military  fund  upon  the  order  of  the 
commanding  and  other  officers  of  the  brigade, 
atrect  orders  drawn  before  the  date  of  such  repeal- 
ing act.  Wyoming  County  v.  Bardwell  (1877)  84  Pa. 
104. 

And  the  Militia  Act  of  April  7, 1870,  and  its  sup- 
plements create  no  liability  on  the  part  of  the 
county  in  its  corporate  capacity  to  holders  of  such 
orders,  whose  only  remedy  is  against  the  treasurer 
to  compel  payment.    Ibid. 

So  a  teacher,  who  contracts  with  respect  to  the 
fund  established  by  the  Alabama  statutes  provid- 
ing that  certain  taxes  shall  be  apportioned  among 
the  school  districts,  and  that  the  poll  tax  shall  he 
apportioned  upon  that  of  the  previous  year,  does 
so  knowing  that  the  fund  may  fall  short  of  the 
amount  for  the  previous  year  and  that  he  may 
have  to  suffer  his  pro  rata  share  of  the  loss;  as  to 
such  deficiency  there  is  no  personal  or  official  lia- 
bility upon  the  part  of  the  county  superintendent, 
who  is  required  to  make  such  apportionment.  Gay 
V.  Bankston  (1893)  100  Ala.  280. 

IX.  Payment  of  pott  taxes  as  a  qttaJiJlcation  of 
electors. 

Some  of  the  states  have  made  the  pajTuent  or  the 
assessment  and  payment  of  poll  or  capitation  taxes 
a  condition  precedent  to  the  right  to  exercise  the 
elective  franchise. 

And  such  provisions  have  been  held  not  to  con- 
travene constitutional  provisions. 

Thus  the  legislature  has  power  under  Fla.  Const., 
art.  9,  6  6,  and  art.  8,  fi  6,  authorizing  capitation 
taxes  not  to  exceed  $1  each  year,  and  empowering 
it  to  make  the  payment  of  the  capitation  tax  a  pre- 
requisite for  voting,  to  require  the  payment  of  all 
annual  capitation  taxes  remaining  unpaid  not  ex- 
ceeding $1  for  each  year  as  a  qualification  to  vote. 
State  v.  Dillon  (1893)  22  L.  R.  A.  124,  32  Fla.  646. 

And  Fla.  Laws  of  1893,  chap.  4801,  9  3,  requiring  as 
a  qualification  to  vote  the  payment  by  the  elector 
of  the  poll  taxes  of  previous  years,  where  he  was 
entitled  to  qualify  himself  as  an  elector  at  the  last 
state  election  by  registration  and  the  payment  of 
such  taxes,  but  failed  to  do  so,  is  not  in  contraven- 
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tion  of  those  provisions  of  the  Florida  Constitution 
as  requiring  the  payment  of  more  than  one  capita- 
tion tax  as  a  qualification,  where  payment  of  not 
more  than  $1  for  each  year  is  required.    Ibid. 

And  the  requirement  of  that  act  of  payment  of 
delinquent  poll  taxes  more  than  two  weeks  before 
an  election  as  a  qualification  to  vote  thereat  is  not 
void  as  being  unreasonable,  unnecessary,  and  tend- 
ing to  impair  and  subvert  the  right  to  vote«  there 
being  no  constitutional  limitation  upon  the  right 
of  the  legislature  applicable  thereto.    Ibid. 

Bo  the  exclusion  of  a  person  from  the  assessment 
list  for  twelve  months,  for  failure  to  pay  bis  county 
poll  tax,  in  consequence  of  which  he  may  be  pre- 
cluded from  being  qualified  to  vote  during  that 
year,  is  not  a  violation  of  Del.  Const,  art.  4,  6  1, 
providing  that  a  citizen  otherwise  qualified,  who 
has  within  two  years  next  before  the  election  paid 
a  county  tax  which  shall  have  been  assessed  at 
least  six  months  before  the  election,  shall  enjoy  the 
right  of  an  elector,  or  of  article  1,  section  8,  thereof, 
providing  that  all  elections  shall  be  free  and  equal. 
Friezleben  v.  Shallcross  (1890)  (Del.)  8  L.  R.  A.  387. 

And  Kentucky  Act  of  1840,making  the  payment  of 
poll  taxes  of  the  preceding  year  a  qualification  for 
voting  for  certain  municipal  oflScers,  does  not  con- 
travene Ky.  Const.,  art.  2, 6  8,  providing  that  every 
free  white  male  citizen  of  the  age  of  twenty-one 
years,  etc.,  shaU  be  a  voter,  as  article  6,  section  6, 
thereof,  providing  that  officers  of  towns  and  cities 
shall  be  elected  in  such  manner  and  with  such 
qualifications  as  may  be  prescribed  by  law,  shows 
the  intention  of  the  framers  of  the  constitution 
that  their  former  provision  should-  not  apply  to 
municipal  offices,  but  that  they  should  be  left  to 
the  legislative  will.  Buckner  v.  Gordon  (1864)  81 
Ky.665. 

Such  provisions,  being  in  derogation  of  common 
riirht,  have  usually  been  strictly  construed. 
j  Thus  the  payment  of  the  poll  or  capitation  tax 
authorized  by  Fla.  Const.,  art.  ft,  6  8,  and  required  by 
Florida  Act  of  May  23, 1889.  chap.  3850,  as  a  qualifi- 
cation of  electors  at  any  general,  special,  or  munic- 
ipal election,  is  not  a  qualification  for  voting  at  an 
election  as  to  issuing  county  bonds  for  the  im- 
provement of  the  navigation  of  St.  John's  river, 
under  Florida  Act  of  June  11. 1801,  9S  1.  5,  author- 
izing registered  voters  to  vote  for  or  against  the 
issue  of  such  bonds,  and  providing  that  every 
person  whose  name  shall  appear  on  the  registration 
books,  and  every  person  holding  a  certificate  of 
registration  showing  that  he  is  a  registered  voter, 
and  who  has  not  lost  the  right  to  vote  for  any 
cause  as  provided  by  law,  shall  have  the  right  to 
vote  at  such  election.  Stockton  v.  Powell  (1882)  16 
L.  R.  A.  42,  29  Fla.  1. 

And  Fla.  Laws  1893,  chap.  4301,  9  3,  prescribing 

the  qualifitiatlon  of  voters  at  certain  city  elections, 

providing  that  there  shall  be  given  to  each  person 

who  was  entitled  to  qualify  himself  as  an  elector  at 

,  the  last  state  election  by  registration  and  the  pay- 

I  ment  of  his  poll  taxes  for  the  years  1890  and  189L 

and  failed  to  do  so,  an  opportunity  to  qualify  by 

registering  and  paying  his  own  poll  taxes  for  such 

j  years,  has  reference  to  the  poU  taxes  due  under 

1  the  general  revenue  law  for  those  years,  and  if  no 
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which  he  relies  has  no  application.  The  law 
of  which  he  complains  merely  imposes  upon 
him  the  same  duty  and  obligation  which  it 
requires  of  all  other  persons  within  the  ages 
designated  by  the  statute,  without  making 
any  distinction  whatever  on  account  of  color 
or  race.  And  there  is  no  ground  on  which  it 
can  be  assailed  as  being  repugnant  to  any  of 
the  provisions  of  the  state  or  Federal  Consti- 
tutions. For  a  breach  of  the  duty  imposed 
on  the  appellant  and  all  others,  it  provides 
for  a  fair  and  impartial  trial  according  to  the 


law  of  the  land,  and  upon  conviction  it  pro- 
vides that  the  offender  shall  be  fined,  and 
stand  committed  until  fine  and  costs  are  paid. 
No  one  can  question  the  power  of  the  state 
thus  to  provide  for  the  enforcement  of  its  law 
and  the  punishment  of  all  who  violate  it.  As 
to  the  policy  and  wisdom  of  the  law  in  ques- 
tion, it  is  quite  sufficient  to  say  that  that  is  a. 
matter  resting  with  the  legislature,  and  not 
with  the  courts.  Cooley.  Taxn.  437  ;  Apple- 
ton  V.  Hopkins,  6  Gray,  630. 
Rulings  affirmed. 


poll  taxes'  were  due  under  the  requirement  of  that 
law,  none  could  be  insisted  upon.  State  v.  Dillon 
(1898)  22  L.  R.  A.  124. 82  Fia.  545. 

And  that  provision  is  not  void  as  requirlnfr  a 
person  seekingr  to  qualify  hi|;n8eif  to  vote,  to  pay 
such  poll  taxes  in  person,  and  does  not  deprive 
him  of  the  right  to  pay  them  through  an  authorized 
agent,  such  a  payment  being  a  payment  by  the 
voter  himself.    Ihid. 

Nor  Is  it  material,  under  Florida  Act  of  June  12, 
1892,  providing  that  no  person  shall  be  permitted 
to  vote  at  an  election  who  shall  have  failed  to  pay 
his  poll  taxes  for  two  years  next  preceding  such 
election,  whether  or  not  the  collector  withholds 
the  tax  receipts  upon  the  payment  of  poll  taxes  by 
unauthorized  third  persons,  as  under  Fla.  Kev. 
Stat.,  9  342,  collectors  are  required,  at  least  thirty 
days  before  any  election,  to  furnish  the  supervisors 
of  registration  with  a  list  of  all  persons  who  have 
paid  their  capitation  taxes  for  two  years  next  pre- 
ceding the  year  of  the  election  which  renders  the 
receipt  Immaterial  to  the  voter.  State  v.  Johnson 
(1892)  30  Fla.  499. 

And  an  elector  has  the  right  to  pay  his  poll  taxes 
on  Saturday,  the  third  day  of  September,  to  qualify 
him  to  vote  at  an  election  held  on  October  4  of  the 
same  year,  under  Fla.  Rev.  Stat,,  8  154,  subsec.  6, 
providing  that  no  one  shall  be  permitted  to  vote  at 
an  election  who  shall  have  failed  to  pay,  at  least 
thirty  days  before  the  day  of  such  election,  his  poll 
taxes  for  two  years  next  preceding  such  election. 
Ibid. 

So  aiperson  from  whom  a  poll  tax  is  due  may 
under  that  act  adopt  and  ratify  the  act  of  another 
in  paying  such  taxes  though  he  had  not  been  au- 
thorized to  make  such  payment.    Ibid,  [ 

And  application  for  a  tax  receipt  by  a  person 
against  whom  poll  taxes  were  assessed,  as  well  us 
voting,  constitutes  a  ratification  of  the  payment 
thereof  by  an  unauthorized  third  person.    IJHd. 

And  a  tax  collector  has  no  right  under  that  act  to 
refuse  to  receive  such  taxes  when  tendered  by 
some  party  in  behalf  of  others  from  whom  they 
are  due,  though  the  person  making  the  tender  is 
not  authorized  by  the  person  from  whom  they  are 
due  to  pay  them.    Ibid, 

And  the  governor  has  power  under  Fla.  Const., 
art.  4,  9  15,  authorizing  him  to  suspend  all  officers 
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not  liable  to  impeachment  who  shall  have  been 
appointed  or  elected,  for  neglect  of  duty  in  office, 
to  suspend  a  tax  collector  for  refusal  to  receive 
poll  taxes  assessed  under  Fla.  Rev.  Stat.,  9  341,  be- 
cause tendered  by  some  party  In  behalf  of  others 
from  whom  they  were  due  where  the  party  mak- 
ing the  tender  was  not  authorized  by  the  persons 
from  whom  they  were  due  to  pay  them.  State  v. 
Johnson  a892)  30  Fla.  499. 

In  Catlin  v.  Smith  a816)  2  Serg.  &  R,  287,  how- 
ever,  it  was  held  that  a  tax  must  have  been  not 
only  laid,  but  also  assessed  Individually  upon  a 
taxpayer,  at  least  six  months  before  the  election, 
in  order  to  entitle  him  to  vote  under  the  provision 
of  the  Pennsylvania  constitution  making  the  pay- 
ment of  a  tax  which  had  been  assessed  at  least  six 
months  before  the  election  a  qualification  of  an 
elector. 

And  persons  over  seventy  years  of  age  having 
the  requisite  qualifications  of  residence,  but  who 
had  been  exempted  from  taxation  on  account  of 
their  poverty  for  two  successive  years  before  ar- 
riving at  that  age,  though  not  liable  to  be  taxed 
for  their  polls  under  the  Massachusetts  statute,  are 
not  thereby  exempted  from  taxation  so  as  to  be 
entitled  to  vote,  under  the  third  article  of  the 
amendments  to  the  constitution  conferring  the 
right  as  to  certain  designated  elections  upon  those 
who  have  paid  a  state  or  county  tax  assessed  upon 
them  within  two  years  preceding  only,  unless  they 
shall  have  been  exempted  from  taxation.  Opinion 
of  the  Justices  a844)  5  Met.  591. 

It  is  a  question  for  the  governor's  decision,  under 
Fla.  Const.,  art  4,  9  15,  authorizing  him  to  suspend 
all  officers  not  liable  to  impeachment  who  shall 
have  been  appointed  or  elected,  for  neglect  of  duty 
in  office,  whether  or  not  a  collector  was  guilty  of 
neglect  of  duty  in  not  receiving  poll  taxes  ten- 
dered Saturday,  September  3,  where  an  election 
occurred  October  4,  of  that  year,  the  statute  pro- 
viding that  no  one  shall  be  permitted  to  vote  at  an 
election  who  shall  have  failed  to  pay,  at  least  thirty 
days  before  the  day  of  such  election,  his  poll  taxes 
for  two  years  next  preceding  such  election.  State 
V.  Johnson  (1892)  18  L.  K.  A.  410, 30  FJa.  433. 

As  to  payment  of  poll  taxes  as  evidence  of  the- 
right  to  vote,  see  supra  under  heading  Place  of 
laxalion.  F.  H.  B. 
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DUVAL     COUNTY     COMMISSIONERS, 
Plffs,  in  Err., 

City  of  JACKSONVILLE. 


(. 


.Fla.. 
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*1.  Under  seetion  6  of  article  9  of  the 
CoBStitution*  the  leiriBlature  cannot  authorize 
counties  to  levy  taxes  for  any  other  than  county 
purposes;  nor  can  counties  he  authorized  to  de- 
vote money  so  raised  to  any  other  than  such 
purposes. 

'2«  The  authorities  have  Ibrmulated  no 
fl^enerally  accepted  definition  of  a  county 
purpose,  but  leave  each  case  invol  vingr  the  ques- 
tion to  be  decided  as  it  may  arise. 

8.  The  leflrislAtnre  exercises  plenary- 
control  over  public  hi^^wayst  whether 
they  be  public  country  roads  or  streets  in  cities 
and  towns. 

4.  Ifthe  courts  entertain  a  well-founded 
or  reasonable  doubt  as  to  the  constitution- 
ality of  an  act,  it  should,  in  deference  to  the  leg- 
islative J  ud^rment,  be  upheld. 

K.  The  proviso  to  section  17  of  chapter 
4014,  Laws  of  189 1«  directing  that  one 
half  of  the  amount  of  the  special  road  tax  au- 
thorized by  the  act  to  be  levied  by  the  county 
commissionors  and  realized  from  the  taxable 
property  in  incorporated  cities  and  towns,  be 
turned  over  to  the  municipal  authorities,  to  be 
used  in  repairing,  working.  Improving,  aod  lay- 
ing out  the  streets  thereof,  as  may  be  prescribed 
by  the  ordinances  of  said  cities  and  towns,  is  not 
in  conflict  with  section  5,  article  9,  of  the  Consti- 
tution, as  being  a  diversion  of  county  revenues 
to  other  than  county  purposes. 

•6.  Neither  is  said  proviso  in  conflict 
with  section  16»  article  8,  of  the  Constitu" 
tion,  as  not  being  expressed  in  the  title  of  said 
chapter  4014,  Laws  of  1691. 

'7.  When  a  matter  is  so  closely  connected 
with  the  subject  of  the  act  as  to  create  a 
doubt  whether  it  is  not  included  within  it,  the 
courts  will  not  consider  the  question  whether  the 
legislative  action  upon  it  violates  the  constitu- 
tional prohibition  relating  to  the  titles  ot  iaws. 

8*  A  street  is  a  public  road  or  way  in  a  city, 
town,  or  village.  All  streets  are  highways,  but 
all  highways  are  not  necessarily  streets. 

9.  It  is  not  required  that  the  title  of  an 
act  should  g^ive  a  synopsis  of  all  the 
means  by  which  the  object  of  a  law  is  to  be  ac- 
complished in  the  provisions  in  its  body.  The 
title  may  be  general,  and  so  long  as  the  general- 
ity of  the  subject  expressed  therein  is  not  em- 
ployed as  a  guise  to  conceal  the  real  object  of  the 
law,  or  some  provision  therein,  it  will  not  be  ob- 
jectionable. 

10.  The  turning  over  of  one  half  of  the 

*Head  notes  by  Mabry,  Cft.  J. 


money  raised  from  the  taxable  property  in  in- 
corporated cities  and  towns,  under  section  17, 
chapter  4014,  Laws  of  1891,  does  not  destroy  the 
equality  or  uniformity  of  the  county  assessment 
made  by  the  county  commissioners. 

1 1,  By  the  17th  section  of  chapter  4014 
the  public  road  tax  when  collected  is  required  to 
be  pJEiid  into  the  county  treasury  as  a  special  fund 
to  be  expended  under  the  direction  of  the  county 

jcommissloners  solely  for  the  purpose  mentioned 

^In'the  act;  and  under  sections  584  and  68G1,  Rev. 
Stat.,  no  money  can  be  drawn  from  the  county 
treasury  except  upon  warrant  drawn  by  order  of 
the  county  commissioners.  Under  the  statutory 
provisions  mentioned  it  is  clearly  the  duty  of  the 
county  commissioners  to  turn  over  to  municipal- 
ities their  proportional  part  of  the  road  tax  when 
collected  and  paid  into  the  county  treasury,  by 
issuing  a  warrant  for  the  payment  of  the  same. 

18.  Mandamus  is  a  remedy  restin^f  in 
the  Judicial  discretion  of  the  court,  and  the 
peremptory  writ  will  not  ordinarily  be  awarded 
commanding  an  oflBcer  to  do  what  is  not  within 
his  power  to  do;  and  although  he  may  have  put  it 
out  of  his  power  to  perform  his  duty,  aod  may 
be  liable  in  damages  therefor,  still  where  he  can- 
not perform  the  act,  and  this  is  clear  to  the  court, 
the  peremptory  writ  will  not  ordinarily  be  issued 
against  him.  I 

(October  11.  1895.) 

ERROR  to  the  Circuit  Court  for  Duval 
County  to  review  a  judgment  in  favor  of 
plaintiff  in  a  mandamus  proceeding  brought 
to  compel  defendants  to  turn  over  to  plaintiff 
the  proportion  of  the  amount  realized  from  a 
special  tax  for  road  purposes  which  was  desig- 
nated by  the  terms  of  a  statute.    Heversed, 

Statement  by  Mabry,  Ch.  J.: 

This  is  a  proceeding  by  mandamus,  insti- 
tuted by  the  city  of  Jacksonville  against  the 
county  commissioners  of  Duval  county,  to 
require  them  to  turn  over  to  the  municipal 
authorities  of  said  city  one  half  of  the  amount 
realized  from  a  special  tax  for  public  roads 
and  bridges  levied  and  collected  on  the  prop- 
erty within  the  corporate  limits  of  said  city, 
under  section  17,  chapter  4014,  Laws  of  1891. 

It  is  alleged  in  the  alternative  writ  that 
the  board  of  county  commissioners  of  Duval 
county  deemed  it  advisable  and  for  the  public 
good,  and  at  the  times  for  levying  taxes,  for 
county  purposes  for  the  years  1891,  1892, 
1893,  and  1894,  respectively,  levied,  by  vir- 
tue of  section  17,  chapter  4014,  Laws  of  Flor- 
ida, a  special  tax  for  public  roads  and  bridges 
on  all  the  real  and  personal  property  in  Duval 
county  subiect  to  taxation,  and  which  was 
assessed  and  collected  as  other  taxes  of  the 
counter  and  paid  into  the  county  treasury  as 
a  special  fund  as  required  by  the  law.  That 
a  large  amount  of  said  special  tax  levied  for 


Note.— While  a  division  between  a  county  and 
township  of  the  expense  of  maintainiog  certain 
roads  and  bridges  has  been  somewhat  frequently 
made  on  the  ground  that  such  roads  and  bridges 
were  maintained  in  part  for  the  benefit  of  a  larger 
portion  of  the  public  than  was  represented  by  the 
town,  the  above  case  seems  to  be  the  first  to  present 
the  constitutional  question  therein  involved  of  the 
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powor  of  a  county  under  statutory  direction  to 
turn  over  to  the  highway  or  street  authorities  of 
a  municipal  corporation  situated  in  the  county  a 
part  of  the  funds  raised  by  taxation  **for  county 
purposes." 

For  many  authorities  on  the  general  subject  of 
highway  taxes,  see  Brannon  v.  Kanawha  County 
a.  (W.  Va.)8L.  El.  A.aU4. 
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the  years  mentioned,  and  collected  and  paid 
into  the  county  treasury,  amounting  to  more 
than  $19,000,  was  assessed,  levied,  and  col- 
lected on  property  in  the  city  of  Jackson- 
ville, exactly  how  much  was  so  realized  the 
•city  was  not  able  to  say,  because  of  the  fact 
that  all  books  and  papers  containing  such  In- 
formation were  in  the  custody  and  control  of 
the  county  officials  of  said  county,  but  the 
city  shows  that  there  had  been  realized  from 
such  source  for  the  years  mentioned  the  sum 
of  $18,050.76,  as  appeared  by  a  sworn  abstract 
made  from  the  tax  collector's  books  by  the 
tax  collector,  and  attached  as  an  exhibit. 
It  is  further  averred  that  the  exact  amount 
realized  from  such  special  tax  on  the  prop- 
erty in  the  city  of  Jacksonville  and  required 
by  the  act  mentioned  to  be  turned  over  to 
her  municipal  authorities  was.  or  should  be, 
known  by  the  county  commissioners,  and  they 
•could  ascertain  correctly  from  books  and  pa- 
pers in  their  possession  the  exact  amount  so 
realized.  That  of  the  amount  of  money  real- 
ized from  said  special  tax  on  property  in  the 
city  of  Jacksonville,  the  sum  of  $2,709.05 
was,  by  warrant  dated  June  1,  1892,  turned 
over  to  the  city  by  order  of  the  board  of 
county  commissioners  of  said  county,  and  no 
other  of  said  moneys  so  realized  had  been 
turned  over  to  satd  city  as  required  by  law. 
That  the  municipal  authorities  had  caused 
the  matter  to  be  called  to  the  attention  of 
the  said  county  commissioners,  and  had  de- 
manded that  the  money  due  the  city  from  the 
said  taxes  be  turned  over  to  the  municipal 
authorities,  and  that  the  commissioners  ac- 
count to  the  city  for  one  half  of  the  amount 
so  realized  from  property  in  the  city,  but 
that  they  had  refused  to  do  so.  It  was  also 
alleged  that  the  city  was  in  urgent  need  of 
the  moneys  so  due,  to  be  used  in  the  repair- 
ing, working,  improving  and  laying  out  the 
streets  of  the  city,  as  prescribed  by  ordi- 
nances. 

A  motion  was  made  to  quash  the  alternative 
writ  on  the  ground,  among  others,  that  it  was 
not  the  duty  of  respondents  to  turn  over  to 
relator  any  portion  of  the  taxes  collected  for 
public  roads  and  bridges.  Relator's  claim 
was  an  unliquidated  demand.  That  it  did 
not  appear  that  respondents  had  ever  been 
furnished  with,  or  were  in  possession  of,  in- 
formation as  to  the  amount  of  alleged  taxes 
collected  for  roads  and  bridges,  so  as  to  en- 
able them  to  turn  over  any  amount  to  re- 
lator. The  writ  was  otherwise  uncertain, 
evasive,  and  insufficient.  That  section  17  of 
chapter  4014  is  in  violation  of  section  5  of 
article  9  of  the  Constitution.  That  section 
17  of  chapter  4014  is  in  violation  of  the  Con- 
stitution. That  the  proviso  to  section  17  of 
chapter  4014  was  inoperative  and  void  under 
the  constitution. 

The  motion  was  overruled,  and  respondents 
answered,  admitting  that  the  board  of  county 
commissioners  for  said  county  levied  a  tax 
for  the  years  mentioned  for  public  roads  and 
bridges  on  the  property  of  the  county  subject 
to  taxation,  under  section  17  of  chapter  4014, 
Laws  of  Florida,  but  it  is  denied  that  the 
fltAtement  in  the  alternative  writ  as  to  the 
amount  of  the  taxes  collected  on  the  property 
within  the  city  was  correct,  and  the  amount 
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collected  for  the  years  1891,  1892.  and  1898  is 
stated  to  be  $16,911.58,  and  deducting  from 
this  amount  what  had  been  paid  left  $5.- 
746.74.  Respondents  had  made  every  effort 
to  f^ci  the  amount  collected  for  the  year  1894, 
but  had  been  unable  to  do  so,  on  account  of 
the  usurpation  of  the  office  of  tax  collector 
by  a  party  named,  and  the  delay  in  paying 
taxes,  and  the  confusion  in  reference  to  the 
same  in  consequence  of  the  usurpation  of  said 
office.  Respondents  further  aver  that  no  de- 
mand was  made  upon  them  for  any  propor- 
tion of  the  taxes  collected  for  public  roads 
and  bridges,  except  that  at  a  meeting  of  the 
board  in  January,  1895,  the  city  recorder 
sent  to  the  board  a  statement  claiming  the 
amount  of  the  levy  for  roads  and  bridges  on 
property  within  the  city  limits  for  the  years 

1891,  1892,  and  1893,  and  requested  payment 
of  one  half  of  such  sum  to  the  city ;  that 
such  statement  failed  to  show  the  amount  of 
such  taxes  collected,  and  was  returned  to  the 
recorder  for  correction,  and  no  demand  except 
as  stated  having  been  made  upon  respondents, 
and  the  whole  amount  collected  for  roads  and 
bridges  being  required  for  the  purpose  of 
keepiufr  the  roads  and  bridges  of  the  county 
in  good  repair,  especially  by  reason  of  the 
damage  done  to  them  by  the  severe  storms  of 
1893  and  1894,  said  funds  were  used  by  the 
county  for  that  purpose,  except  $758. 91  then 
in  the  hands  of  the  treasurer  to  the  credit  of 
the  road  and  bridge  fund  of  the  county. 

As  a  plea  to  so  much  of  the  writ  as  in- 
volves the  taxes  for  1892,  it  is  alleged  that 
the  claim  was  not  presented  to  the  board  of 
county  commissioners  within  one  year  from 
the  time  the  same  became  due.  It  is  also  al- 
leged that  the  provision  tor  the  payment  of 
any  portion  of  the  tax  collected  for  roads  and 
bridges  to  the  city  is  unconstitutional  and 
void. 

On  motion  of  relator  for  peremptory  writ, 
the  same  was  awarded,  and  respondents  com- 
manded to  turn  over  to  the  municipal  au- 
thorities of  the  city  of  Jacksonville  the  sum 
of  $5,746.74,  being  one  half  of  the  amount 
admitted  by  the  return  to  have  been  realized 
from  the  special  tax  for  public  roads  and 
bridges,  levied  by  virtue  of  section  17  of 
chapter  4014.  Laws  of  Florida,  on  property  In 
the  city  of  Jacksonville,  after  deducting  the 
sum  of  $2,709.05,  the  amount  "paid  in  June, 

1892.  Respondents  were  also  commanded  to 
render  an  account  and  pay  over  to  the  city 
authorities  the  balance  of  one  half  the  exact 
amount  realized  and  paid  into  the  county 
treasury  of  Duval  county  from  said  special 
tax  for  the  years  1891,  1892,  1893,  and 
1894. 

The  errors  assi£rned  are  the  overruling  the 
motion  to  quash,  and  in  granting  the  peremp- 
tory writ. 

Messrs.  Flemings  ft  Fleming,  for  plain- 
tiffs in  error: 

The  proviso  in  section  17  of  chapter  4014 
under  which  the  claim  of  the  city  is  made  is 
inoperative  and  void  and  in  violation  of  section 
16  of  article  3  of  the  Constitution  of  the  state 
of  Florida,  which  directs  that  '*each  law  en- 
acted in  the  legislature  shall  embrace  but  one 
subject  and  matter  properly  connected  there- 
27 
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with,  which  subject  shall  be  briefly  expressed 
in  the  title." 

Carr  v. Thomas,  18Fla.  786;  States.  Palmes, 

28  Fla.  620;  Cooley,  Const.  Lim.  5th  ed.  pp. 
170-181;  Knoxtille  v.  Lewis,  12  Lea,  180; 
BuQher  v.  Preseott,  23  Fed.  Rep.  20. 

The  provisions  for  the  payment  to  the  city 
of  one  half  of  the  amount  of  the  taxes  collected 
by  levy  of  the  county  commissioners  for  roads 
and  bridges  on  property  within  the  city  are  in 
violation  of  section  5  of  article  9  of  the  Consti- 
tution of  Florida,  which  authorizes  counties 
and  cities  to  assess  and  impose  taxes  respect- 
ively for  county  and  municipal  purposes. 

A  county  can  only  levy  taxes  for  a  county 
purpose  or  county  purposes. 

Skinner  v.  Henderson,  8  L.  R.  A.  55,  26  Fla. 
121;  Stockton  y.  Powell,  15  L.  R.  A.  42,  29 
Fla.  1. 

It  cannot  be  successfully  urged  that  the  re- 
pairing, working,  improving,  and  laying  out 
of  the  streets  of  a  city  under  its  ordinances  and 
by  its  officials,  are  in  any  sense  county  pur. 
poses. 

There  may  be  a  county  road  within  the  lim- 
its of  a  city  or  town. 

StaU  V.  Putnam  County  Comrs.  28  Fla.  632. 

In  the  taxing  authority  given  the  city  of 
Jacksonville,  the  legislature  has  unequivocally 
defined  expenses  for  streets  as  embraced  within 
purposes  strictly  municipal. 

Ads  1893,  p.  810. 

County  purposes  and  municipal  purposes 
cannot  be  one  and  the  same. 

Knoxtille  v.  Lewis,  12  Lea,  186. 

The  county  authorities  can  have  no  control, 
direction,  or  any  voice  whatever  in  the  ex- 
penditure of  a  single  dollar  which  they  raise 
by  taxation  and  are  directed  to  turn  over  to 
the  city  for  streets. 

Atty  Gen.  v.  Bay  County  Suprs,  84  Mich. 
46;  Harward  v.  St.  Clair  &  M.  Levee  &  Drain- 
age Co.  51  lU.  180;  NashvUle  v.  Towns,  5  Sneed, 
186;  State  v.  De  Soto  Parish  Police  Jui-y,  47  La. 
Ann.  1244;  Allen  v.  Tavnton,  19  Pick.  487; 
Parsons  v.  Goshen,  11  Pick.  396. 

The  said  provision  of  the  law  is  also  in  vio- 
lation of  section  1  of  article  9  of  the  Constitu- 
tion, providing  for  a  uniform  and  equal  rate  of 
taxation. 

Primm  v.  Belleville,  59  111.  142. 

When  a  statute  is  relied  upon  as  a  declara- 
tion of  duty  to  do  a  thing,  it  should  clearly  ap- 
pear by  its  terms  or  necessary  implication  that 
the  performance  of  the  act  devolved  upon  the 
defendant  for  the  benefit  of  the  petitioner. 

2  Spelling,  Extraordinary  Relief,  1370. 

The  claim  of  the  relator  is  an  unliquidated 
demand. 

Black,  Law  Diet.  p.  724, 

A  writ  of  mandamus  will  not  issue  to  pay 
an  unliquidated  demand. 

Cox  V.  Whitfield  County  Camrs.  65  Ga.  741; 
Com.  V.  Allegheny  County  Comrs.  16  Serg.  & 
R.  317. 

County  commissidners  will  not  be  compelled 
to  act  upon  claims  while  there  are  no  funds  in 
the  county  treasury  for  their  payment 

4  Am.  &  Eng.  Encyclop.  Law,  p.  401;  Mc- 
Lhnaidv.  Maddux,  11  Cal.  187. 

Messrs.  Walker  ft  L'En^^le,  for  defend- 
ant in  error: 

As  to  who  shall  "  turn  over  "  the  '*one  half" 
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of  this  fund  as  required  by  the  proviso,  noth- 
ing can  be  clearer  than  that  it  must  be  done  by 
the  county  commissioners. 

The  claim  insisted  upon  is  emphatically  a 
liquidated  one,  fixed  and  settled  by  the  terms- 
of  the  proviso,  at  "one  half  of  the  amount 
realized  from  said  special  tax  on  property  in 
incorporated  cities  or  towns." 

State  V.  Shearer,  29  Neb.  477. 

"You  will  not  blot  out  the  proviso  unless  you 
shall  upon  fair  discussion  and  careful  consid- 
eration feel  no  doubt,  but  an  abiding  convic- 
tion, that  it  is  clearly  repugnant  to  some  pro- 
vision of  the  constitution  of  our  state. 

Cooley,  Const.  Lim.  6th  ed.  pp.  192.  196- 
202,  204-206,  209. 

Streets  are  public  highways  under  the  con- 
trol of  cities  and  towns,  subject  to  the  para- 
mount authority  of  the  commonwealth. 

Southwark  R.  Co.  v.  Philadelphia,  47  Pa^ 
814;  Branson  v.  Philadelphia,  Id.  329;  24  Am. 
&  Eng.  Encyclop.  Law,  p.  2,  note  1. 

The  legislature  recognizing  that  a  street 
was  none  the  less  a  public  road  of  the  county 
for  being  inside  the  corporate  limits  of  a  city, 
as  a  matter  of  convenience  to  the  county  com- 
missioners, made  a  provision  allowing  them  to< 
delegate  their  duty  as  to  such  parts  of  such 
public  roads  to  those  in  authority  in  the  city 
and  necessarily  commanded  the  turning  over 
of  a  proper  proportion  of  the  special  fund  in 
question  to  enable  the  city  officers  to  discharge 
their  duty. 

The  provision  for  keeping  up  such  parts  of 
public  roads  as  might  be  streets  in  a  city  is 
germane  to,  and  properly  connected  with,  the 
subject  of  "establishing,  etc.,  the  public  roads 
of  the  counties. 

The  proviso  to  section  17,  chapter  4014,  does 
not  violate  article  3,  section  16,  of  our  Consti- 
tution. 

Fahey  v.  StaU,  27  Tex.  App.  146;  23  Am.  & 
Eng.  Encyclop.  Law,  pp.  229-275;  Schehr  v. 
Detroit,  45  Mich.  626. 

There  is  no  imperative  requirement  that  tax- 
ation shall  be  equal.  If  there  were,  the  opera- 
lions  of  government  must  come  to  a  stop,  from 
the  absolute  impossibility  of  fulfilling  it. 

Cooley,  Taxn.  2d  ed.  pp.  164,  167;  Com.  v. 
Peoples  Five  Cents  Sat.  Bank,  5  Allen,  428. 

Neither  the  absence  of  demand,  nor  the  ex- 
penditure of  well  nigh  all  of  this  special  fund« 
can  place  the  circuit  in  error  upon  the  record 
sent  here  in  the  matter  of  issuing  this  peremp- 
tory writ. 

2  Spelling.  Extraordinary  Relief,  §  1458. 

Mabry,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

It  is  contended  for  plaintiffs  in  error  that 
the  proviso  of  section  17  of  the  Act  of  1891, 
chapter  4014,  the  basis  for  this  suit,  is  in 
conflict  with  the  constitution  in  two, partic- 
ulars. The  first  one  is,  that  the  subject-mat- 
ter of  the  proviso  is  not  expressed  in  the  title 
of  the  act,  as  required  by  section  16  of  article 
3  of  the  Constitution  ;  and  the  second  is,  that 
it  is  an  attempt  to  divert  money  raised  by 
taxation  for  county  purposes  to  other  and 
unauthorized  uses,  in  violation  of  section  5 
of  article  9  of  the  Constitution.  The  title  of 
the  act  in  question  is :  "An  act  to  provide 
for  establishing,    working,    repairing,    and 
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maintaining  the  public  roads  and  bridges 
of  the  several  counties  of  this  state,  and  to 
provide  penalties  for  failure  thereof.  **  Pro- 
vision is  made  in  the  act  for  working,  re- 
pairing, and  maintaining  the  public  roads 
of  the  counties  of  the  state  by  means  of  man- 
ual labor  by  the  residents  of  the  several  coun- 
ties subject  to  road  duty,  aided  for  building 
and  repairing  bridges  by  a  one  mill  tax  on 
the  dollar,  in  case  such  roads  and  bridges 
are  not  worked,  repaired,  and  maintained  by 
a  special  tax  as  provided  in  the  17th  section 
of  the  Act.  After  defining  the  powers  and 
duties  of  the  county  commissioners  of  the 
county  over  and  in  reference  to  the  public 
roads  and  bridges,  directing  the  division  of 
the  counties  into  road  districts  and  provid- 
ing the  manner  of  compelling  those  subject 
to  road  duty  to  work  the  roads,  it  is  provided 
in  the  16th  section  that  ''no  person  residing 
in  and  paying  municipal  taxes  to  any  in- 
corporated town  or  city  shall  be  required  to 
work  on  the  public  roads  under  this  law." 
The  17th  section  authorizes  the  county  com- 
missioners of  any  county,  whenever  aeemed 
advisable  and  for  the  public  good,  to  levy 
a  special  tax  for  public  roads  and  bridges, 
not  to  exceed  three  mills  on  the  dollar,  and 
on  all  the  real  and  personal  property  in  the 
county  subject  to  taxation,  which  tax  shall 
be  assessed  and  collected  as  other  taxes  of 
the  county,  and  the  money  arising  therefrom 
to  be  paid  into  the  county  treasury  as  a  spe- 
cial fund  to  be  expended  under  the  direction 
of  the  county  commissioners  solely  for  the 
purpose  of  maintaining,  workine,  and  keep- 
ing in  good  condition  the  public  roads  and 
bridges  of  the  county  and  in  purchasing  tools 
and  materials  for  that  purpose.  The  proviso 
to  this  section  reads :  **  Provided,  however, 
that  one  half  of  the  amount  realized  from 
said  special  tax  on  property  in  incorporated 
cities  or  towns  shall  be  turned  over  to  the 
municipal  authorities  of  said  cities  or  towns, 
to  be,  used  in  the  repairing,  working,  and 
improving  and  laying  out  the  streets  there- 
of, as  may  be  prescribed  by  the  ordinances 
of  said  cities  or  towns."  When  the  special 
tax  for  working  and  maintaining  the  public 
roads  and  bridges  is  levied,  no  person  resid- 
ing in  the  county  shall  be  required  to  work 
on  the  public  roads  of  the  county. 

We  will  first  consider  the  contention  that 
the  provision  tor  turning  over  one  half  of  the 
money  raised  for  the  public  roads  and  bridires 
of  the  county  to  the  municipal  authorities 
to  be  used  by  them  in  laying  out  and  main- 
taining the  streets  thereof  is  a  devotion  of  it 
to  other  than  county  purposes.  It  is  beyond 
question  that,  under  section  5  of  article  9  of 
the  Constitution,  the  legislature  cannot  au- 
thorize counties  to  levy  taxes  for  any  other 
than  county  purposes,  nor  can  counties  be 
authorized  to  devote  money  so  raised  to  any 
other  than  such  purposes.  Skinner  v.  Hen- 
derion,  26  Fla.  121,  8  L.  R.  A.  55 :  Stockton  v. 
PotKll,  29  Fla.  1,  15  L.  K.  A.  42 ;  Nashmlle 
V.  Towns,  5  Sneed,  186.  In  the  case  of  State 
V.  Putnam  County  Comrs,,  28  Fla.  682,  the 
question  presented  was  whether  the  county 
commissioners  had  been  deprived  of  juris- 
diction over  that  part  of  a  public  road  of 
the  county  included  within  the  corporate 
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limits  of  a  town  subsequently  incorporated 
under  the  general  law  for  the  incorporation 
of  cities  and  towns.  The  court  said,  in  ef- 
fect, that  whether  the  county  commission- 
ers had  been  deprived  of  the  jurisdiction  of 
such  road  within  the  new  town  organization 
depended  upon  the  legislation  on  the  sub- 
ject of  public  roads  and  of  municipal  cor- 
porations, and  that  the  intent  of  the  legisla- 
ture, as  manifested  by  the  statutes,  would 
control.  The  conclusion  was  that  the  county 
commissioners  had  not  been  so  deprived  of 
jurisdiction  over  the  road.  As  shown  in  the 
case  of  Skinner  v.  Henderson,  supra,  the  city 
of  Tampa  had  entered  into  a  contract  for  the 
construction  of  a  bridge  over  a  river  within 
the  corporate  limits  of  the  city,  and  the 
county  commissioners,  on  petition  for  that 
purpose,  ordered  that  a  portion  of  the  cost  of 
the  bridge  be  paid  by  the  county.  The  pay- 
ment of  the  money  by  the  county  was  en- 
joined  and  the  bill  filed  for  this  purpose, 
among  other  things,  alleged  that  the  bridge 
was  wholly  within  the  corporate  limits^ 
entirely  a  municipal  improvement,  and  not 
a  county  purpose  within  the  meaning  of  the 
constitution.  Such  allegation  being  admit- 
ted to  be  true  on  demurrer,  it  was  held  that 
the  county  commissioners  had  no  authority 
to  appropriate  the  money.  Anticipating  the 
questions  that  might  arise  in  the  case,  the 
court  further  said  that  the  statute  authoriz- 
ing the  city  to  build  bridges  within  its  lim- 
its did  not  necessarily  revoke  the  authority 
given  to  the  county  by  general  statute  with- 
out restriction  as  to  locality,  to  build  a  bridge 
within  the  city  limits.  As  there  may  be 
bi:idges  serving  only  a  city  purpose,  so  there 
may  be  others  demanded  in  the  same  territory 
for  county  purposes,  and  where  the  circum- 
stances create  this  demand,  and  the  bridge 
is  for  the  use  and  benefit  of  the  people  of 
the  county  at  large,  or  of  some  considerable 
portion  of  them,  and  intended  and  needed  as 
well  for  those  outside  as  for  those  inside  the 
city,  the  authority  of  the  county  to  build  it 
is  not  annulled  by  the  local  city  statute. 
Some  courts  hold  that  statutes  conferring, 
in  general  terms,  authority  upon  counties 
to  establish  and  maintain  public  roads  and 
bridges  in  the  counties  without  restriction 
as  to  locality  will  not  be  construed  so  as  tc 
authorize  its  exercise  within  the  territorial 
limits  of  incorporated  towns  or  cities  situated 
therein,  when  legislative  authority  has  been 
given  such  towns  and  cities  to  establish  and 
maintain  municipal  streets  and  highways. 
We  need  not  go  into  a  discussion  of  such 
decisions,  as  this  court  has  admitted  their 
existence  and  refused  to  follow  them. 

In  State  v.  Putnam  County  Comrs. ,  supra, 
it  is  said:  "Though  all  public  roads  and 
all  streets  are  public  highways,  yet  neither 
all  public  highways  nor  all  public  roads  are 
streets,  or  city  or  town  highways.  .  .  . 
Public  roads  are  established  by  the  county 
authorities  with  reference  to  the  convenience 
of  the  people  of  the  county  or  of  neighborhoods 
therein ;  streets  and  other  municipal  high- 
ways are  located  in  obedience  to  the  dicta- 
tion of  the  welfare  and  convenience  of  the 
town  or  city.  The  road  may  be  so  located 
in  the  town  that  no  interest  of  the  munici- 
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pality  would  dictate  its  maintenance  at  mu- 
nicipal expense ;  it  may  touch  no  municipal 
highway  of  any  kind."  The  case  of  Skinner 
V.  Henderson  clearly  recognizes  a  distinctly 
municipal  county  purpose  in  respect  to  a 
bridge  within  the  corporate  limits,  and  also 
a  mixed  or  double  municipal  and  county 
purpose  in  respect  to  the  same  bridge,  de- 
pendent upon  the  circumstances  of  each  par- 
ticular case.  In  both  of  the  decisions  just 
referred  to  the  lecrislative  intent,  as  mani- 
fested by  the  legislation  on  the  subject  of 
public  roads  and  bridges,  and  in  reference 
to  the  municipalities  in  Question,  was  recog- 
nized as  controlling.  The  question  we  are 
to  deal  with  is  not  so,  much  one  of  legisla- 
tive intent  as  one  of  legislatiye  power.  The 
17th  section  of  the  Act  before  us  expressly 
authorizes  the  county  commissioners  of  any 
county  in  the  state,  when  deemed  advisable 
and  for  the  public  good,  to  levy  a  special  tax 
not  exceeding  three  mills  for  working  and 
maintaining  the  public  roads  of  the  county, 
and  directs  that  one  half  of  the  amount  re- 
alized from  said  tax  on  property  in  incor- 
porated cities  and  towns  shall  be  turned  over 
to  the  municipal  authorities  thereof  to  be 
used  in  repairing,  working,  and  improving 
and  laying  out  the  streets  thereof  as  may  be 
prescribea  by  ordinances.  There  is  no  doubt 
about  the  legislative  intent  here,  and  if  there 
is  no  constitutional  inhibition  against  carry- 
ing it  out,  it  is  the  duty  of  the  court  to  en- 
force it.  The  act  must  be  clearly  unconsti- 
tutional before  we  are  authorized  to  set  it 
aside  on  such  ground.  If  we  entertain  any 
well-founded  or  reasonable  doubt  about  the 
constitutionality  of  the  act,  we  must,  in  de- 
ference to  the  legislative  department,  up- 
hold it.  This  rule  of  constitutional  con- 
struction is  well  settled.     State  v.  Jlocker, 

36    Fla.    .      If   the   establishment   and 

maintenance  of  streets  in  incorporated  towns 
and  cities  cannot  be  declared  by  the  legis- 
lature, or  regarded  to  any  extent  a  county 
purpose  within  the  meaning  of  the  provision 
of  the  constitution  on  the  subject,  then  the 
proviso  to  the  act  in  question  directing  that 
a  portion  of  the  money  raised  by  taxation 
for  the  public  roads  and  bridges  of  the  county 
be  turned  over  to  the  municipal  authorities 
for  the  purpose  mentioned,  is  unauthorized 
and  void.  That  locality  alone  within  the 
corporate  limits  cannot  determine  the  char- 
acter of  the  purpose,  is  clearly  pointed  out 
by  the  decisions  in  this  court  already  referred 
to,  and  even  under  statutes  giving  general 
authority  over  public  roads  and  bridges  to 
county  commissioners,  taken  in  connection 
with  statutory  authority  in  municipal  bodies 
over  streets,  lanes,  and  alleys  within  their 
limits,  it  may  be  that  a  street  will  subserve 
both  a  county  and  municipal  purpose.  If 
such  should  be  the  case  there  would  be  no 
difficulty,  according  to  the  reasoning  in  the 
decision  in  Skinner  v.  Ilendermn^  in  appro- 
priating road  money  raised  by  county  taxa- 
tion to ^11  such  streets  that  exist  in  incorpo- 
rated towns  and  cities.  So  long  as  the  money 
is  devoted  to  such  streets,  even  though  ex- 
pended under  the  agency  of  the  municipal 
corporation,  it  would  not  be  a  diversion  of 
it  under  such  statutes  from  strictly  county 
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purposes.  We  have  no  information  in  the 
record  as  to  the  character  of  the  streets  in 
the  city  of  Jacksonville  for  the  establishment 
and  maintenance  of  which  the  funds  in  ques- 
tion are  demanded,  and  even  under  statutes 
similar  to  those  existing  when  the  decisions 
to  which  we  have  referred  were  made,  it 
would  be  difficult  to  affirm  that  the  devotion 
of  part  of  the  money  raised  by  taxation  on  the 
property  in  the  town  or  city  to  maintaining 
the  streets  therein  would  be  a  diversion  of 
it  from  county  purposes.  HaUey  v.  People^ 
84  111.  89.  But,  as  before  stated,  there  is  a 
specific  statutory  direction  that  one  half  of 
the  road  money  raised  by  county  taxation 
from  the  taxable  property  in  incorporated 
towns  and  cities  shall  be  turned  over  to  their 
municipal  authorities  for  the  specific  purpose 
of  lapsing  out  and  maintaining  the  streets 
therein,  and,  conceding  this  to  be  a  direction 
to  turn  the  money  over  to  the  municipal  au- 
thorities to  be  applied  by  them  on  any  or  all 
of  the  streets  of  the  municipality,  without 
distinction,  the  question  is,  Is  such  an  ob- 
ject so  far  foreign  to  a  county  organization, 
or  a  county  purpose  as  to  be  forbidden  by  the 
constitution  under  county  taxation  for  pub- 
lic roads  or  highways?  I'he  authorities  have 
formulated  no  generally  accepted  definition 
of  county  purposes,  but  leave  each  case  in- 
volving the  question  to  be  decided  as  it  may 
arise.  Gotten  v.  Lean  County  Comra.  6  Fla. 
610 ;  Stockton  v.  Powell,  supra.  In  the  first- 
mentioned  case  it  is  said  :  "*  The  constitution 
does  not  attempt  to  give  a  definition  of  county 
purposes,  and  to  obtain  a  correct  interpreta- 
tion of  that  phrase  we  must  look  to  the  con- 
temporaneous legislation  upon  that  subject 
and  the  uniform  action  of  the  county  courts 
under  the  territorial  government.  By  this 
reference  it  will  be  abundantly  demonstrated 
that  at  that  day  county  purposes  were  taken 
to  embrace  principally  the  erection  and  re- 
pair of  court-houses  and  jails,  the  opening 
and  maintaining  public  thoroughfares  with- 
in the  limits  of" their  respective  counties,  by 
opening  roads,  building  bridges  and  cause- 
ways and  keeping  the  same  in  repair,  licens- 
ing and  regulating  ferries  and  toll- bridges, 
etc.  It  is  thus  seen  that  the  entire  subject  of 
highways  was,  at  the  time  of  the  constitu- 
tion, an  object  peculiarly  within  the  juris- 
diction of  the  county  authorities,  and  we  are 
hence  warranted  in  the  assumption  that  it 
was  so  understood  by  the  convention  when 
they  used  the  phrase  'county  purposes.'  " 

In  Hamilton  County  Comrs.  v.  JdigheU,  7 
Ohio  St.  109,  the  court  says :  **  A  county  or- 
ganization is  created  almost  exclusively  with 
a  view  to  the  policy  of  the  state  at  large,  for 
purposes  of  political  organization  and  civil 
administration,  in  matters  of  finance,  of  ed- 
ucation, of  provision  for  the  poor,  of  military 
organization,  of  the  means  of  travel  and  trans- 
port, and  especially  for  general  administra- 
tion of  justice.  With  scarcely  an  exception, 
all  the  powers  and  functions  of  the  countv 
organization  have  a  direct  and  exclusive  ref- 
erence to  the  jsreneral  policy  of  the  state,  and 
are  in  fact  but  a  branch  of  tue  general  admin- 
istration of  that  policy."  The  legislature 
has  always  under  our  system  of  government 
had  plenary  control  of  all  public  highways 
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whether  they  be  public  county  roads  or  streets 
in  cities  and  towns.  8ta(^  v.  JdeksoTiriUe 
Street  R.  Co.  29  Fla.  590.  Cooley  on  Taxa- 
lion,  page  130,  says:  **One  of  the  most  im- 
portant functions  of  government  is  the  mak- 
ing provision  for  public  roads  for  the  use  of 
the  people.  The  variety  of  these  is  great, 
and  the  modes  of  construction  and  operation 
are  different.  No  question  is  made  of  the 
competency  of  the  legislature  to  levy  taxes 
for  the  common  highway,  the  improved  turn- 
pike and  macadamized  road,  the  planked  or 
paved  street,  the  canal,  the  tramway  or  the 
railway.  Any  or  all  of  them  may  be  con- 
structed by  the  state,  or  under  state  author- 
ity, by  the  municipal  subdivisions  of  the 
state  within  whose  limits  they  may  be  need- 
ed." The  decision  in  the  case  of  Will  County 
Suprs.  V.  People,  110  111.  511,  makes  a  dis- 
tinction between  raising  money  by  taxation 
for  the  purpose  of  building  bridges  and  main- 
taining public  highways,  and  for  the  purpose 
of  carrying  on  other  more  private  concerns 
of  a  municipality.  It  was  there  held  that 
the  raising  of  money  by  taxation  in  towns  or 
counties  in  pursuance  of  a  general  law  of  the 
state,  for  the  purpose  of  building  bridges, 
maintaining  public  highways,  and  for  other 
objects  of  a  similar  character,  in  which  the 
people  of  the  state  at  large  are  directly  in- 
terested, is  not  the  levying  of  a  tax  for  a 
strictly  local  corporate  purpose  within  the 
meaning  of  the  Illinois  Constitution.  In 
that  case  a  mandamus  was  sustained  against 
the  board  of  county  commissioners  of  the 
county  to  compel  the  levy  and  collection  of 
a  tax  upon  the  property  of  the  county  to  aid 
the  commissioners  of  highways  of  the  town 
of  Wilmington  to  build  a  bridge  across  a 
river  within  the  limits  of  said  town.  It  is 
true  that  there  may  be  a  distinctively  munici- 
pal purpose,  as  distinguished  from  county 
purposes,  and,  in  our  judgment,  the  constitu- 
tion of  the  state  recognizes  such  distinction, 
but  in  reference  to  the  laying  out  and  main- 
tenance of  public  streets,  or  municipal  high- 
ways, over  which  not  only  the  people  of  the 
municipality,  but  of  the  entire  county,  can 
travel,  it  cannot  be  said,  we  think,  that  they 
are  so  distinctively  and  exclusively  a  mu- 
nicipal purpose  as  to  render  it  impossible  for 
the  legislature  to  authorize  the  counties  to 
devote  revenue  raised  by  county  taxation  for 
public  roads  on  the  property  situated  within 
the  municipalities  to  the  maintenance  of  the 
public  streets  therein.  The  result  of  this 
conclusion  is,  that  the  proviso  in  question 
is  not  in  conflict  with  section  5  of  article  9 
of  the  Constitution. 

The  objection  that  the  subject-matter  of 
the  proviso  to  section  17  is  not  expressed  in 
the  title  of  the  act  cannot,  in  our  judgment, 
be  sustained.  It  is  not  questioned  that  it 
was  not  competent  for  the  legislature  under 
the  title  of  the  act  to  authorize  the  county 
commissioners,  when  deemed  advisable  and 
for  the  public  f:ood,  to  levy  a  special  tax 
not  exceeding  three  mills  on  the  dollar  on 
the  entire  taxable  property  of  the  county 
for  the  purpose  of  maintaining,  working,  and 
repairing  the  public  roads  therein.  What 
matter  is  properly  connected  with  the  expen- 
diture of  the  money  raised  by  such  a  levy? 
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It  was  held  in  State  v.  Montgomery  County 
Coinr8,y  26  Ind.  522,  that  "when  a  matter  is 
so  closely  connected  with  the  subject  of  the 
act  as  to  create  a  doubt  whether  it  is  not  in- 
cluded within  it,  the  court  will  not  consider 
the  question  whether  the  legislative  action 
upon  it  violates  the  constitutional  prohibi- 
tion relating  to  the  title  of  laws. "  **  A  street 
is  a  public  road  or  way  in  the  city,  town, 
or  village.  All  streets  are  highways,  but 
all  highways  are  not  necessarily  streets."  24 
Am.  &  Eng.  Encyclop.  Law,  p.  2.  All 
highways,  whether  public  roads  or  streets, 
are  subject  to  the  control  of  the  legislature. 
Our  constitutional  requirement  in  reference 
to  the  subject-matter  and  titles  of  laws  is. 
that  each  law  shall  embrace  but  one  subject 
and  matter  properly  connected  therewith,  and 
that  the  subject  shall  be  briefly  expressed  in 
the  title.  It  is  not  essential  that  the  title 
should  give  a  synopsis  of  all  the  means  by 
which  the  object  of  the  law  is  to  be  accom- 
plished by  the  provisions  in  its  bodv.     State 

V.  Green,  36  Fla.  .     The  title  of  an  act 

may  be  general,  and  so  long  as  the  general- 
ity of  the  subject  therein  expressed  is  not 
emploved  as  a  guise  to  conceal  the  real  ob- 
ject of  the  law,  or  some  pi'ovision  therein,  it 
will  not  be  objectionable.  It  is  also  true 
that  the  title  to  an  act  may  be  so  restrictive 
in  reference  to  a  subject  expressed  therein  as 
to  confine  the  body  of  the  act  to  such  phase 
of  the  subject  as  is  indicated  by  the  title. 
State  V.  Palmes,  28  Fla.  620 ;  Cooley,  Const. 
Lim.  6th  ed.  p.  172.  The  general  subject ' 
of  the  title  of  the  act  we  are  considering  is 
the  laying  out  and  maintaining  the  public 
roads  of  the  counties,  and  streets  are  public 
roads  or  highways  within  the  limited  space 
of  the  municipalities  within  the  counties. 
We  deem  the  provision  as  to  applying  a  part 
of  the  road  tax  to  the  streets  in  incorpo- 
rated cities  and  towns  in  a  county  as  matter 
properly  connected  with  the  maintenance  of 
public  roads  in  the  county ;  at  least  it  is  so 
closely  connected  therewith  as  to  create  a 
doubt  whether  it  is  not  included  in  the  gen- 
eral subject  of  the  roads  of  the  county. 

In  the  case  of  Knoxtille  v.  IawU,  12  Lea, 
180,  cited  by  counsel  for  plaintiffs  in  error, 
the  title  of  the  act  considered  was  to  provide 
more  just  and  equitable  laws  for  the  as- 
sessment and  collection  of  revenue  for  state 
and  county  purposes,  and  to  repeal  all  laws 
then  in  force  whereby  revenue  was  collected 
for  the  assessment  of  real  estate,  personal 
property,  privileges,  and  polls.  The  act 
contained  many  sections,  and  after  making 

fjrovisions  on  the  subject  of  assessing  and  col- 
ecting  state  and  county  revenue,  it  enacted, 
in  the  50th  section,  that  the  county  clerk 
should  collect  the  municipal  revenues.  Un- 
der the  law  previously  existing  the  munici- 
pal recorder  collected  the  town  taxes.  Un- 
der a  constitution  similar  to  ours  as  to  the 
subject-matter  and  title  of  an  act  it  was  held 
that  the  50th  section  introduced  a  new  sub- 
ject not  expressed  in  the  title,  and  the  en- 
tire act  was  void.  In  reaching  this  conclu- 
sion the  court  said  there  was  a  distinction 
between  state  and  county  revenue,  and  mu- 
nicipal revenue,  recognized  by  the  constitu- 
tion itself,  and  as  a  result  the  legislature 
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had  undertaken  to  introduce  into  the  act  on 
the  subject  of  state  and  county  revenue  pro- 
visions in  reference  to  a  different  subject 
not  expressed  in  the  title.  Our  constitution 
recognizes  a  difference  between  taxation  for 
distinctively  county  or  municipal  purposes, 
but  in  reference  to  public  highways,  whether 
public  roads  or  urban  highways,  in  the 
county,  it  is  competent  for  the  legislature 
to  authorize  the  counties  to  raise  money  by 
taxation  for  their  maintenance. 

The  turning  over  of  one  half  of  the  money 
raised  from  the  property  in  the  towns  and 
cities  does  not  destroy  the  equality  and  uni- 
formity of  the  tax  itself.  The  levy  is  made 
upon  all  the  taxable  property  of  the  county 
Just  as  any  other  tax  is  assessed  and  levied, 
and  all  property  in  the  county  bears  an  equal 
portion  of  the  burden  of  such  tax  in  propor- 
tion to  its  value.  Sangamon  County  Supra, 
V.  Springfield,  63  111.  66. 

It  is  further  objected  that  the  statute  does 
not  require  the  county  commissioners  to  turn 
over  the  money  to  the  municipal  authorities, 
or  that  it  is  left  in  doubt  as  to  whose  duty 
it  was  to  turn  over  the  money,  and  that  the 
relief  by  mandamus  will  be  refused  when 
the  right  is  doubtful.  It  will  be  seen  that 
the  17th  section  directs  the  money  when  col- 
lected to  be  paid  into  the  county  treasury  as 
a  special  fund  to  be  expended  under  the  di- 
rection of  the  county  commissioners  solely 
for  the  purpose  of  maintaining,  working, 
repairing,  and  keeping  in  good  condition 
the  public  roads  and  bridges  of  the  count}', 
and  for  purchasing  suitable  tools,  imple- 
ments, and  material  for  that  purpose,  "*  pro- 
vided, however,  that  one  half  of  the  amount 
realized  from  said  special  tax  on  property 
in  incorporated  cities  or  towns  shall  be  turned 
over  to  the  municipal  authorities  of  said 
cities  or  towns  to  be  used  in  the  repairing, 
working,  and  improving  and  laying  out  of 
the  streets  thereof  as  may  be  prescribed  by 
the  ordinances  of  said  cities  or  towns."  No 
money  can  be  drawn  from  the  county  treasury 
except  upon  warrant  drawn  by  the  order  of 
the  county  commissioners,  and  the  warrant 
shall  specify  the  particular  fund  upon  which 
it  is  drawn.  Rev.  Stat,  gfe^  584,  585.  The 
county  treasurer  is  required  to  keep  the  var- 
ious county  funds  separate  (sec.  586) ,  and  he 
is  forbidden  to  pay  out  any  money  in  his 
hands  as  county  treasurer  except  upon  war- 
rant drawn  as  provided  under  an  order  of  the 
county  commissioners.  If  the  municipal 
authorities  are  entitled  to  any  portion  of  the 
special  fund  raised  for  the  maintenance  of 
the  public  roads  of  the  county  and  required 
to  be  paid  into  the  county  treasury,  it  is 
evident  that  it  is  the  clear  duty  of  the  county 
commissioners,  under  the  statutes  mentioned, 
to  dFaw  the  warrant  for  the  money.  The 
municipal  authorities  are  compelled  to  ob- 
tain such  warrant  before  they  can  call  upon 
the  county  treasurer  for  the  money,  and  the 
plain  duty  in  such  a  case  rests  upon  the 
county  commissioners  to  issue  the  warrant. 

The  only  other  contention  demanding  any 
discussion  is,  that  the  peremptory  writ  com- 
mands the  county  commissioners  to  forth- 
with turn  over  to  the  municipal  authorities 
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of  Jacksonville  $5,746.74,  when,  as  shown 
by  the  return,  only  $758.91  remained  in  the 
treasury  to  the  credit  of  the  public  road  fund. 
The  case  was  disposed  of  on  the  alternative 
writ  and  return  thereto,  and  as  shown  by  the 
return  one  half  of  the  amount  collected  and 
paid  into  the  county  treasury  on  property  in 
the  city  of  Jacksonville  as  a  road  fund  for 
the  years  1891,  1892.  and  1898  was  $8,455.79. 
The  sum  of  $2,709.05,  it  is  conceded,  had 
been  paid,  and  the  balance  amounted  to  $5,* 
746. 74.  This  last  sum  is  the  amount  ordered 
by  the  court  in  the  peremptory  writ  to  be 
immediately  turned  over  to  the  city  authori- 
ties. The  return  distinctly  alleges  that  the 
whole  amount  had  been  required  and  used 
for  the  purpose  of  keeping  the  county  roads 
and  bridges  in  good  repair,  except  the  sum 
of  $758.91,  the  balance  remaining  in  the 
hands  of  the  county  treasurer.  According 
to  the  return  of  the  county  commissioners, 
it  is  clearly  shown  that  the  county  had  ex- 
pended all  the  road  and  bridge  fund  except 
the  amount  stated,  and  that  the  only  sum 
received  by  the  city  authorities  was  $2,746.- 
05.  The  county  had  expended  largely  the 
city's  part  of  the  road  money,  jjut  the  money, 
as  is  clearly  shown,  is  not  in  the  county 
treasury  to  be  turned  over,  and  the  question 
arises.  To  what  extent  will  the  remedy  of 
mandamus  apply?  The  writ  of  mandamus 
is  a  discretionary  remedy,  and  while  the 
courts  will  apply  it  in  proper  cases,  they 
often  refuse  it*  when  it  would  be  attended  by 
no  beneficial  results.  State  v.  Marion  County 
Comr$.  27  Fla,  438.  A  peremptory  writ  of 
mandamus  will  not  usually  issue  command- 
ing an  officer  to  do  what  is  not  within  his 
power  to  do,  and  though  by  putting  it  out  of 
his  power  to  perform  a  duty  he  may  become 
liable  in  damages,  still  where  he  cannot  per- 
form the  act,  and  this  is  clear  to  the  court, 
mandamus  will  not  be  issued  against  him. 
This  rule  has  been  applied  to  public  officers 
who  have  improperly  diverted  funds  in  their 
hands  or  under  their  control  so  that  they  are 
unable  to  comply  with  some  duty  in  refer- 
ence to  their  disposal.  Rice  v.  \Valker,  44 
Iowa,  458;  Bates  v.  Porter,  74  Cal.  224; 
Universal  Churcfi  v.  Columbia  Twp.  Section 
29,  Trustees,  6  Ohio,  446,  27  Am.  Dec.  267 ; 
State  V.  Vanarsdale,  42  N.  J.  L.  536 ;  PeopU 
v.  Tremain,  29  Barb.  96 ;  State  v.  New  Or- 
leans,  34  La.  Ann.. 469;  Towns/iip  36,  Range 
£  East,  Board  of  Education  v.  Boyd,  ,58  Mo. 
276. 

Under  the  showing  made,  we  think  the 
court  should  not  have  undertaken  to  compel 
the  county  commissioners  to  turn  over  money 
that  was  not  under  their  control,  and  which 
it  was  not  in  their  power  to  do  as  officials  of 
the  county.  The  judgment  should  have  com- 
manded the  county  commissioners  to  turn 
over  the  road  funds  in  the  county  treasury 
by  issuing-  a  warrant  on  the  treasurer  for 
that  purpose.  To  this  extent  only  should 
the  remedy  by  mandamus  be  applied  in  this 
case. 

Thejudoment  is  reversed  with  directions  that 
the  circuit  court  enter  judgment  in  accord- 
ance with  this  opinion. 
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1.  The  intentioii  of  the  parttea  to  a  cov- 
enant reepectinff  real  property  is  the  controUliifr 
element  in  determininir,  at  least  on  a  bill  of 
equity,  whether  or  not  the  covenant  shall  bind 
subsequent  owners  of  the  property. 

:8.  Constderation  for  an  afj^reement  by  a 
railroad  company  and  other  parties  about  to  con- 
struct a  railroad  from  a  mine  to  a  furnace  and 
from  the  furnace  to  an  established  railroad,  that 
they  wiU  ship  all  their  products  at  reasonable 
rates  over  the  latter  railroad,  may  be  found  in 
the  purchase  by  the  owner  of  the  old  road  of  a 
certain  quantity  of  the  bonds  of  the  new  com- 
pany at  par  in  order  to  supply  funds  for  the  en- 
terprise. 

3.  A  contract  to  give  all  the  traf&c  of 
certain  mines  and  Aimacea  and  of  a 
railroad  therefW>m»  at  reasonable  rates,  to 
another  and  connecting  railroad  which  furnishes 
aid  to  develop  the  business,  is  not  ultra  vires  or 
in  violation  of  Const.,  art.  17,  M  1,  3,  and  4,  re- 
quirinir  railroads  to  carry  each  other^s  traffic 
without  discrimination,  and  prohibiting  discrim- 
ination in  transportation  for  individuals,  and  pro- 
hibiting the  consolidation  of  parallel  and  com- 
peting roads. 

(October  7,  1886.) 

APPEAL  by  plaiDtifiFs  from  a  decree  of  the 
Court  of  Common  Pleas  for  Centre  County 
sustaining  a  demurrer  to  the  complaint  in  an 
action  brought  to  enjoin  defendants  from  vio- 
lating an  alleged  contract  to  give  plaintiffs  the 
traffic  from  certain  iron  works.     Reversed, 

The  facts  are  stated  in  the  opinion. 

Messrs.  John  Blanchard  and  David  W. 
Sellers,  for  appellants : 

The  court  erred  in  holding  that  the  Valen- 
tine Iron  Company  does  not  sustain  either 
privity  of  contract  or  estate  with  the  covenant- 
ors or  covenantees  in  the  agreement  of  March 
22, 1887,  and  that  the  plaintiffs  are  strangers 
in  title  to  the  land  owned  by  the  Valentine 
Iron  Company. 

In  the  English  note  to  Spencer's  Case,  in  1 
Smith,  Lead.  Cas.  9th  Am.  ed.  pp.  186-188,  it 
is  pointed  out  that  in  the  English  case  of  Min- 
shnll  V.  Oakes,  2  Hurlst.  &  N.  798,  the  court 
of  exchequer  has  not  only  expressed  an  opin- 
ion that  the  rule  announced  by  Coke  as  having 
been  decided  in  Queer's  Case  is  unreasonable, 
but  has  also  suggested  that  that  case  itself  de- 
cided the  contrary. 

At  page  208,  in  the  American  note,  it  is  said; 

•*It  mav  be  observed  that  the  question  of 
-whether  it  is  necessary  to  covenant  for  *as- 


signs/  as  to  anything  not  in  esse  at  the  time  of 
the  covenant,  discussed  in  the  first  and  second 
resolutions  of  the  leading  case,  has  generally 
been  passed  over  lightly  in  this  country,  and 
the  use  of  the  word  "assigns/*  considered  of 
little  importance  if  an  intention  that  the  coven- 
ant run  can  be  gathered  from  the  whole  instru- 
ment." 

Masury  v.  Southworth,  9  Ohio  St.  840;  Brad- 
ford Oil  Go.  V.  Blair,  113  Pa.  83,  57  Am.  Rep. 
442. 

The  "privity  of  estate,"  held  to  be  essential 
in  courts  of  common-law  jurisdiction  to  sus- 
tain a  covenant  running  with  the  land  against 
a  subsequent  grantee  of  the  land^  is  understood, 
in  the  best -considered  authorities  of  the  pres- 
ent day,  in  a  sense  very  much  modified  irom 
that  defined  and  exemplified  in  the  earlier 
cases. 

Bronson  v.  Comn,  108  Mass.  175,  11  Am. 
Rep.  835.  118  Unas.  156:  Savage  v.  Mason,  8 
Cush.  500;  Horn  v.  Miller,  9  L.  R.  A.  810, 
186  Pa.  640;  Webb  v.  Bennett's  Branch  Imp. 
Co.  161  Pa.  623. 

While  in  the  courts  of  common-law  jurisdic- 
tion privity  of  estate  in  this  modified  and  mod- 
ern sense  is  held  to  be  essential  in  order  to 
cause  an  otherwise  proper  covenant  to  run 
with  the  land,  in  equity  jurisprudence  the 
rule  is  different. 

English  note  to  Spencers'  Case,  1  Smith, 
Lead.  Cas.  9th  Am.  ed.  p.  198;  Tulk  v.  Max- 
hay,  2  Phil.  Ch.  774;  Luker  v.  Dennis,  L.  R. 
7  Ch.  Div.  227. 47  L.  J.  174;  Pollard  v.  Shaqf- 
fer,  1  U.  8.  1  Dall.  210,  1  L.  ed.  104;  Church 
V.  Ruland^U  Pa.  432:  Com.  v.  Bala  &  Bryn 
Maior  Tump.  Co.  158  Pa.  47. 

It  may  be  well  said  in  regard  to  this  case,  in 
the  language  of  the  Pennsylvania  case  of  Horn 
V.  Miller,  supra,  that  * 'the  benefit  and  the  bur- 
den are  so  inseparably  connected  that  each  is 
necessary  to  the  existence  of  the  other."  that 
"both  must  go  together,"  that  '*the  liability  to 
the  burden  will  be  a  necessary  incident  to  the 
right  to  the  benefit." 

Coleman  v.  C-oleman,  19  Pa.  101,  57  Am. 
Dec.  641. 

As  to  the  principles  involved  where  a  lease  by 
the  mortgagor  is  prior  and  where  it  is  subse- 
quent to  the  mortgage,  see — 

Moss  V.  Oallimore,  1  Smith,  Lead.  Cas.  6th 
Am.  ed.  p.  843;  2  Smith,  Lead.  Cas.  9th  Am. 
ed.  p.  883. 

As  regards  the  application  of  these  principles 
to  covenants  running  with  the  land,  made  by 
the  mortgagor,  it  may  be  noted  that  the  En- 
glish decisions  have  so  far  adhered  to  the  old 
common. law  ideas  above  adverted  to  as  to  hold 
that  an  equity  of  redemption  will  neither  carry 
the  benefit  nor  burden  of  covenants  running 
with  land  to  an  assignee  from  the  mortgagor. 

American  note  to  Spencer's  Case,  1  Smith, 
Lead.  Cas.  6th  Am.   ed.   p.  186;  Pargeter  v. 


NOTB.— For  a  few  cases  on  the  greneral  subject  of 
covenants  runnloir  with  the  land,  see  naUs  to 
Pittsburg,  C.  &  St.  L.  R.  Co.  v.  Boeworth  (Ohio)  2  L. 
R.  A.  199,  and  Aiken  v.  Franklin  (Minn.)  6  L.  R.  A. 
880,  also  Crawford  v.  Witherbee  (Wis.)  9  L.  R.  A. 
501;  My^tt  v.  Coe  (N.  T.)  11  L.  R.  A.  646;  Thomas 
v.  Bland  (Ky.)  11  L.  R.  A.  240;  Leonard  v.  Clough 
S»  L.  R  A.. 


(N.  Y.)  16 1/.  R.  A.  305;  Mott  v.  Oppenhelmer  (N.  Y.) 
17  L.  R.  A.  409;  Hickey  v.  Lake  Shore  &  M.  8.  R.  Co. 
(Ohio)  28  L.  R.  A.  896;  Mygatt  v.  Coe  (N.  Y.)  24  L.  R. 
A.  860. 

For  legality  of  combination  of  railroad  compa- 
nies, see  United  States  v.  Trans-Missouri  Freight 
Asso.  (C.  C.  A  pp.  8th  C.)  24  L.  R.  A.  78. 
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Earris,  7  Q.  B.  708;  Thornton  v.  Court,  17 
Eng.  L.  &  Eq.  231;  Carlisle  v.  Blamire,  8 
East,  487. 

These  English  authorities  are  at  variance 
with  the  general  spirit  of  the  American  deci- 
sions, which  treat  the  estate  in  the  land  as  sub- 
stantially unaffected  by  the  mortgage,  unless 
in  so  far  as  may  be  necessary  for  the  protec- 
tion of  the  mortgagee. 

Bpencefs  Case,  supra;  White  v.  Whitney,  8 
Met.  81;  Astar  v.  Hoyt,  5  Wend.  603. 

It  is  held  in  this  country,  that,  at  any  rate  as 
regards  all  the  world  except  the  mortgagee, 
the  mortgagor  is  the  owner  of  the  estate,  and 
the  burden  or  benefit  of  covenants  which  run 
with  the  land  will  not  come  to  the  mortgagee 
as  assignee  before  he  has  taken  possession  un- 
der the  mortgage,  thot^h  they  will  after  that. 

Astor  V.  Hoyt,  supra;  Walton  v.  Cronly,  14 
Wend.  63;  Baldicin  v.  Walhir,  21  Conn.  168; 
Calvert  v.  Bradley,  57  U.  S.  16  How.  580,  14 
L.  ed.  1066. 

Where,  as  in  the  case  at  bar,  the  mortgagor, 
while  still  in  undisturbed  possession,  enters 
into  a  covenant,  such  as  the  one  in  this  case, 
intended  to  run  with  the  land,  and  afterwards 
foreclosure  follows  and  the  land  passes  by 
the  foreclosure  sale  to  a  judicial  vendee,  such 
vendee  may  disaffirm  such  covenant  as  not 
binding  upon  him  against  his  will;  but,  with 
the  assent  of  the  covenantee  or  his  assigns, 
such  vendee  may,  by  action  or  words,  affirm 
such  covenant.  He  is  put  to  his  election 
which  he  will  do. 

Campbell  v.  Hand,  49  Pa.  284;  Coleman  v. 
Coleman,  19  Pa.  100,  57  Am.  Dec.  641;  Horn 
V.  Miller,  9  L.  R.  A.  810,  186  Pa.  640. 

The  court  erred  in  holding  tha't  the  covenant 
to  give  traffic  contained  in  said  agreement,  is 
invalid  for  want  of  consideration,  and  in  hold- 
ing that  good  and  valuable  consideration  did 
not  exist. 

Manheim,  P,  &L,  Tump,  or  Plank  Road  Co. 
V.  Arndt,  31  Pa.  317;  Pittsburgh  <fe  C.  K,  Co. 
V.  Stewart,  41  Pa.  55;  Caley  v.  Philadelphia 
&  C.  County  B.  Co.  80  Pa.  863;  Hanover 
Junction  &  8.  B.  Co.  v.   Gruhb,  82  Pa.  48. 

It  was  as  competent  for  an  owner  of  land 
and  furnaces  to  grant  his  future  product,  as  it 
is  to  mortgage  his  future  acquisitions. 

Philadelphia,  W.  <k  B.  B.  Co.  v.  Woelpper,  64 
Pa.  866,  3  Am.  Rep.  596;  Grantham  v.  Hawley, 
Hob.  132. 

All  contracts  held  void  as  in  restraint  of 
trade  disable  production  and  labor  in  some 
form,  or  exclude  the  public  from  a  fair  mar- 
ket. All  others  are  valid  which  show  the  in- 
tent is  to  do  business  and  increase  trade  and 
where  the  restraint  is  for  a  value  given  that 
trade  may  be  done. 

Oompers  v.  Bochester,  56  Pa.  194;  Morris 
Bun  Coal  Co.  v.  Barclay  Coal  Co.  68  Pa.  173. 
8  Am.  Rep.  159;  Taylor  v.  Saurman,  110  Pa.  6. 

The  court  erred  in  holding  in  any  event  that 
the  Nittany  Valley  Railroad  Company  is  re- 
leased from  said  agreement. 

St.  lAfuia,  V.  cfe  T.  U.  B.  Co.  s/Terre  Haute 
cfe  1.  B.  Co.  145  U.  S.  394,  36  L.  ed.  749. 

The  court  should  have  ordered  the  defend- 
ants to  answer,  inasmuch  as  the  bill  presented 
a  case  for  the  specific  performance  of  a  con- 
tract which  was  not  otherwise  the  subject  of 
an  adequate  remedy  at  law. 
29  L.  R.  A, 


Cuddee  v.  Butter,  1  Lead.  Cas.  Eq.  Hare  & 
W.  notes,  p.  620;  Pennsylvania  B.  Co.  v.  St. 
Louis,  A.  dh  T,H.  B,  Co.  118  U.  S.  290,  80  L. 
ed.  83. 

Messrs.  Ellis  L.  Orvia,  Calvin  BE. 
Bower,  and  C.  M.  Clement,  for  appellees: 

The  Valentine  Iron  Company  took  the  land 
and  premises  under  the  proceedings  in  fore- 
closure of  mortgage  free  and  discharged  from 
all  and  every  covenant  and  obligation  of  the 
agreement. 

Where  the  lien  of  a  judgment  or  mortgage 
antedates  an  agreement  creating  an  incum- 
brance upon  an  easement  in  the  land,  or  any 
collateral  covenant,  a  judicial  sale  under  such 
prior  lien  vests  in  the  purchaser  the  title  which 
the  defendant  held  when  the  lien  of  the  judg- 
ment or  mortgage  attached,  unaffected  by  the  ^ 
subsequent  agreements  or  covenants  of  the  * 
mortgagor. 

Woods  V.  Fannere,  7  Watts,  382,  32  Am. 
Dec.  772;  McCormick  v.  McMurtrie,  4  Watts, 
192;  Jaques  v.  Weeks,  7  Walts,  261;  MeCall  v. 
Le?iox,  9  Serg.  &  R.  802;  Bury  v.  Sieber.  5  Pa. 
431;  Clarke  v.  Stanley,  10  Pa.  472;  Coulter  v. 
Philips,  20  Pa.  154;  De  Haven  v.  Landell,  31 
Pa  120;  Lance  v.  Gorman,  136  Pa.  200. 

Nor  will  the  fact  that  a  purchaser  may  pos- 
sibly have  known  of  the  existence  of  such 
covenant  or  agreement  or  other  incumbrance 
prevent  his  taking  his  title  at  the  judicial 
sale  unaffected  by  such  subsequent  incum- 
brances or  easements. 

Moore  v.  Little  Bock,  42  Ark.  66;  Dickinson 
V.  White,  64  Iowa,  708;  Sands  v.  Pfeiffer,  10- 
Cal.  258;  Ganiner  v.  Finley,  19  Barb.  317; 
Preston  v.  Briggs,  16  Vt.  124;  1  Jones,  Mortg. 
§428. 

The  purchasers  of  the  land  having  taken  the 
same  discharged  from  liability  under  the 
agreement,  every  other  party  to  the  agree- 
ment was  released  and  the  same  became  in- 
operative and  void. 

2  Chitty,  Cont.  11th  Am.  ed.  p.  1076;  1 
Whart.  Cont.  527. 

The  agreement  was  void  for  want  of  con- 
sideration and  it  was  against  public  policy. 

Gompers  v.  Bochtster,  56  Pa.  194:  Har kin- 
son's  App.  78  Pa.  196,  21  Am.  Rep.  9;  Taylar 
V.  Saurman,  110  Pa.  6. 

This  agreement,  if  carried  into  force,  would 
not  only  have  been  a  perpetual  incumbrance 
upon  the  land  but  a  perpetual  lien  upon  the 
traffic  arising  out  of  the  development  of  the 
land  and  a  perpetual  bartering  away  of  the 
corporate  rights  of  the  Nittany  Valley  Railroad 
Company. 

Keeter  v.  Taylor,  58  Pa.  467,  91  Am.  Dec. 
221;  Beard  v.  Dennis,  6  Ind.  200,  63  Am.  Dec. 
380;  Crawford  v.  Wick,  18  Ohio  St.  190, 98  Am. 
Dec.  103;  Western  U.Teleg.  Co,  v.  American  U. 
Teleg.  Co.  65  Ga.  160,  38  Am.  Rep.  781;  Wes- 
tern U.  Teleg.  Co.  v.  Chicago  <fe  P.  B.  Co.  86 
111.  246,  29  Am.  Rep.  28. 

It  was  in  essence  a  contract  frustrating  and 
necessarily  inconsistent  with  the  objects  for 
which  the  companies,  appellees,  were  incorpo- 
rated. 

19  Am.  &  Eng.  Encyclop.  Law,  pp.  814,  816; 
4  Am.  &  Eng.  Encyclop.  Law,  p.  245,  note  0; 
Thomas  v.  West  Jersey  B.  Co.  101  U.  S.  71.  25 
L.  ed.  950;  York  d:  M.  L.  B.  Co.  v.  Winans,. 
58  U.  S.  17  How.  30.  15  L.  ed.  27. 
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The  said  agreement  was  in  contraveDtion  of 
and  offended  against  the  provisions  of  article 
17  of  the  Constitution. 

Green's  Brice.  Ultra  Vires,  pp.  305,  807: 
Pigople  Y.  North  River  Sugar  Ref,  Co.  5  L.  R.  A. 
886.  54  Hun,  854;  And^son  v.  Jett,  6  L.  R.  A. 
890,  89  Ky.  875;  MunhaU  v.  Penn$ylmnia  R. 
Co.  92  Pa.  150;  Clereland,  G.  C.  d:  I.  R.  Co, 
Closser,  9  L.  R.  A.  754,  126  Ind.  848,  8  Inters. 
Com.  Rep.  887. 

The  Nittany  Valley  Railroad  Company  is 
released  from  said  agreement. 

If  this  agreement  was  ttitra  vires,  then  al- 
though it  had  been  partly  performed  on  one 
side,  it  is  to  be  treated  as  executory  in  respect 
to  its  future  and  further  {performance,  and 
compliance  with  its  terms  cannot  be  compelled. 

Pennsylvania  R.  Ok  v.  St.  Louis,  A.  i&T.  II. 
R.  Co.  118  U.  8.  290,  317,  80  L.  ed.  83.  95; 
St.  Louis,  V.  dt  T.  IL  R.  Co.  v.  Terre  Haute  & 
L  R  Co.  145  U.  8.  898,  86  L.  ed.  748;  Tftomas 
V.  West  Jersey  R.  Co.  101  U.  S.  71,  25  L.  ed. 
950;  Mallory  v.  Hanaur  Oil  Works,  86  Tenn. 
598;  Hood  v.  New  York  cfe  N.  H.  R.  Co.  28 
Conn.  609;  27  Am.  &Eng.  Encyclop.  Law,  p. 
867,  note  8,  p.  869,  noU  1;  IHtt^mrgh,  C.  & 
St,  L.  R.  Co.  V.  Keokuk  &  H.  Bridge  Co.  131 
U.  8.  371.  83  L.  ed.  157;  Maryland  Hospital  v. 
Foreman,  29  Md.  532;  Bisselt  v.  Michigan 
Southern  <fe  N.  I.  R.  Cos.  22  N.  Y.  258;  Pennsyl- 
vaniOf  D.  <&  M.  Steam  Nav.  Co.  v.  Dandridge, 
8  Gill  &  J.  248. 

The  proper  relationship  between  parties  and 
estates  is  not  all  that  is  necessary  to  insure 
that  a  covenant  shall  run  with  the  land,  for  the 
law  will  not  permit,  as  has  been  said,  new  and 
unusual  incidents  to  be  attached  to  land,  by 
way  either  of  benefit  or  of  burden. 

keppeU  V.  Hailey,  2  Mvl.  &  K.  517;  WeH 
Virginia  Transp.  Co.  v.  Ohio  River  Pipe  Line 
Co.  22  W.  Va.  600;  Maynard  v.  Polhemus.  74 
Cal.  141;  Brewer  v.  Marshall,  18  N.  J.  Eq.  337, 
19  N.  J.  Eq.  537,  97  Am.  Dec.  679;  Norerossv. 
James,  140  Mass.  188;  Wiggins  Ferry  Co.  v. 
Ohio  <fe  M.  R.  Go.  94  111.  83;  Cole  v.  Hughes, 
54  N.  Y.  444. 

There  could  be  no  such  privity  of  estate  be- 
tween a  railroad  corporation  as  a  covenantor 
and  the  owner  of  iron  land  as  a  covenantee,  as 
would  enable  them  to  create  a  covenant  run- 
ning with  the  land  that  would  support  an  ac- 
tion, and,  if  it  would  not  support  an  action  it 
is  not  enforceable  in  equity. 

Lyon  V.  Parker,  45  M.  474;  4  Am.  &  Eng. 
Encyclop.  Law,  p.  501. 

Dean,  J.,  delivered  the  opinion  of  the 
court : 

On  the  22d  of  March,  1887,  the  Valentine 
Ore  Land  Association  (unincorporated)  and 
William  Stewart  and  Evan  M.'  Blanchard. 
trustees  of  the  Valentine  Iron  Company,  had 
the  legal  title  to  and  possession  of  a  large 
body  of  iron  ore  lands,  mining  rights,  and 
other  property  in  Centre  county,  on  which 
was  a  large  iron  smelting  furnace  partly 
built.  The  Valentine  Iron.Company  proposed 
to  lease  this  furnace  and  manufacture  pig 
iron ;  then,  in  conjunction  with  the  Nittany 
Valley  Railroad  Company,  the  latter  as 
yet  only  projected,  to  construct,  equip,  and 
operate  a  railroad  on  the  lands  from  the  ore 
mines  to  the  furnace  and  also  from  the  fur- 
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naoe  to  a  connection  with  the  Lemont  Rail- 
road near  the  furnace.  For  the  purpose  of 
raising  money  the  Valentine  Iron  Company 
and  the  Valentine  Land  Association  had  ex- 
ecuted a  mortgage  dated  August  2,  1886, 
upon  all  the  lands  to  the  Fidelity  Insurance, 
Trust  &  Safe  Deposit  Companv  of  Phil- 
adelphia, as  trustee,  to  secure  the  payment 
of  $600,000  of  first-mortgage  bonds,  the 
bonds  to  be  sold  and  the  proceeds  used  to 
promote  the  project.  The  Lemont  Railroad 
Company,  in  aid  of  the  enterprise,  agreed  to 
purchase  at  par  $75,000  of  the  bonds ;  in  con- 
sideration of  this  aid  the  land  association,  the 
iron  company,  and  the  Nittany  Valley  Rail- 
road Company  agreed  to  give  to  the  Lemont 
Railroad  Company,  and  the  Bald  Eagle 
Valley  Railroad  Company,  connecting  short 
lines  of  the  Pennsylvania  Railroad  Company, 
and  to  the  last-named  company  the  traffic  to 
and  from  the  ore  lands,  furnace,  and  rail- 
road. The  covenant  in  this  particular  was 
that  the  covenantors  "agree  for  themselves, 
their  successors,  lessees,  and  assigns  in  the 
nature  of  a  covenant  to  run  with  the  title  of 
the  lands  held  by  them,  that  they  will  give 
all  the  traffic  coming  to  or  going  from  the 
propertv.  mines,  and  furnaces  owned  and 
controlled  and  to  be  built  and  operated 
.  .  .  bv  them"  to  the  three  railroad  com- 
panies so  far  as  these  lines  were  available  for 
the  covenantors*  traffic  and  so  long  as  the 
railroad  companies  observed  the  agreement 
on  their  part.  The  land,  iron,  and  railroad 
companies  further  covenanted  that  in  making 
any  grants  of  lands  they  would  provide  in 
the  grants  that  the  grantees  should  take  sub- 
ject to  the  covenants  and  that  they  would  not 
aid  or  encourage,  in  any  manner,  in  the  con- 
struction of  competitive  lines  of  railroad  in 
the  territory. 

The  three  railroad  companies  covenanted 
that  they  would  transport  the  traffic  thus  re- 
ceived at  fair  and  reasonable  rates  ascom pared 
with  charireson  like  traffic  under  like  circum- 
stances on  other  parts  of  their  lines.  It  was 
further  provided  that  if  any  dispute  arose 
under  the  asrreement,  it  should  be  referred  to 
two  disinterested  persons  as  arbitrators,  one 
to  be  chosen  by  each  party  to  the  agreement, 
and  those  thus  chosen  to  select  an  umpire  if 
they  could  not  agree. 

The  $75,000  were  paid  over  for  the  bonds 
agreed  to  be  taken  by  the  Lemont  Company  ; 
other  of  the  bonds,  sufficient  to  put  the  fur- 
nace and  ore  mines  in  operation,  were  dis- 
posed of,  and  all  parties,  in  observance  of 
the  agreement,  conducted  their  business  until 
October.  1890,  when  default  having  been 
made  on  the  interest  on  the  bonds  the  mort- 
gage was  foreclosed  by  the  trustee,  and  on 
the  29th  of  January,  1891,  the  sheriff  sold 
the  property  to  the  trustee,  which  purchased 
on  behalf  of  the  bondholders  for  $195,000, 
accepting  the  trustee's  receipt  as  a  lien 
creditor  for  the  purchase  money.  Deed  was 
accordingly  acknowledged  to  the  trustee. 
On  the  26th  of  February,  1891,  by  consent  of 
the  bondholders  interested,  the  trustee,  by 
deed,  conveyed  the  property  to  the  Valentine 
Iron  Company,  a  corporation  oriranized  the 
6th  of  February.  1891,  instead  of  the  bonds, 
the  former  holders  of  them  accepted  propor- 
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tioDate  amounts  of  $684,850  io  stock  of  the 
new  company  issued  in  shares  of  the  par 
value  of  $50.  By  this  change  the  railroad 
companies,  plaintiffs,  became  stockholders 
in  the  amount  proportionate  tfi  their  $75,000 
purchase  of  bonds.  The  new  company  con- 
tinued the  same  relations  with  the  railroad 
•companies  from  the  date  of  its  organization 
down  to  the  winter  of  1892-93. 

On  the  11th  of  Mav,  1«89,  the  "Central 
Pennsylvania  Railroad  Company"  was  incor- 
porated to  construct  a  railroad  from  Mill 
Hall,  in  Clioton  county,  to  Unionville,  in 
•Centre  county,  a  distance  of  about  twenty - 
five  miles,  located  with  a  view  to  form  a 
connection  with  the  Nittany  Valley  Hail  road 
near  Belief  on  te  and  the  Beech  Creek  Railroad 
near  Mill  Hall.  The  last-named  railroad  is, 
in  its  terminals  and  connections,  a  com- 
petitor of  tlie  plaintiff  railroad  companies. 
The  plaintiffs  averred  that  the  Valentine  Iron 
Company,  since  the  beginning  of  the  year 
1898,  has  encouraged  the  construction  of  the 
Central  Pennsylvania  Railroad  financially 
and  otherwise ;  J.  W.  Oephart.  the  president 
of  the  iron  company,  being  also  the  president 
of  the  railroad  company,  is  also  acting  as 
superintendent  of  the  work  of  conatruction 
of  the  competing  road  and  is  the  chief  rep- 
resentative of  the  undertaking;  that  the 
Nittany  Valley  Railroad,  in  1891,  was  leased 
to  the  Valentine  Iron  Company  and  is  op- 
erated by  the  iron  company.  That  the  Valen  • 
tine  Iron  Company  threatens  to  give  the  traffic 
coming  and  going  to  the  mines  and  furnace 
for  transportation  over  the  Central  Pennsyl- 
vania, and  thence  by  its  connections,  over  the 
lines  of  competing  roads. 

The  plaintiffs  aver  that  the  acts  of  defend- 
ants are  in  violation  of  their  covenants  in  the 
agreement  of  March  22,  1887,  and  pray  that 
they  be  restrained  by  injunction.  The  de- 
fendants demurred  to  the  bill : 

1.  Because,  by  the  sale  on  the  mortgage, 
they  took  the  property  free  and  discharged 
from  all  the  covenants  of  the  agreement,  the 
agreement  having  been  executed  subsequent 
to  the  mortgage. 

2.  The  purchaser  at  the  mortgage  sale  took 
the  land  discharged  of  the  Covenants,  there- 
fore every  other  party  to  the  agreement  was 
released. 

8.  That  the  agreement  was  without  con- 
sideration and  is  therefore  void. 

4.  The  agreement  was  against  public  pol- 
icy. 

5.  It  was  in  violation  of  article  17  of  the 
Consti  tution  and  is  not  enforceable  in  law  or 
equity. 

6.  That  the  Nittany  Valley  Railroad  did 
not  covenant  not  to  aid  in  the  construction 
of  competitive  lines  of  railroad. 

7.  That  the  restraint  of  the  construction 
of  competitive  lines,  whether  by  moral  sup- 
port or  otherwise,  is  illegal. 

8.  That  to  enjoin  defendants  from  giving 
traffic  to  a  common  carrier,  under  the  laws  of 
the  commonwealth,  Is  in  restraint  of  trade. 

9.  There  is  an  adequate  remedy  at  law. 
The  court  below,  after  argument,  sustained 

the  first,  fourth,  fifth,  and  eighth  grounds  of 
•demurrer  and  entered  a  decree' dismissing  the 
bill,  and  from  that  decree  plaintiff  appeals, 
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assigning  sixteen  errors  to  the  decree  and 
opinion  of  the  court. 

The  bill  sets  out  the  facts  in  substance  as 
we  have  stated  them,  and  it  follows  from  the 
demurrer  that  defendants  admit  them  as 
averred. 

The  opinion  of  the  learned  judge  of  the 
court  below  Is  In  good  part  devoted  to  dem- 
onstrating that  the  covenant  to  transport  the 
traffic  to  and  from  the  ore  lands  and  furnace 
over  plaintiff's  lines  and  not  to  aid  and  en- 
courage the  construction  of  other  or  rival 
roads  to  the  source  of  the  traffic,  is  not  a 
covenant  real  which  runs  with  the  land, 
binding  upon  the  heir,  successor,  or  as- 
signee, but  is  a  mere  personal  covenant  bind- 
ing only  upon  the  parties  to  it.  Spencer*$ 
Case,  the  leading  case,  1  Smith,  Lead.  Cas. 
9th  Am.  ed.  p.  174,  with  many  of  the  cases 
cited  in  the  notes  to  the  leading  case,  and 
others  which  do  not  there  appear,  are  relied 
on  as  authority  for  this  holding.  Spencer** 
Case  is  taken  from  5  Coke,  16,  as  reported  by 
Coke,  who  says  that  among  other  questions 
it  was  decided  :  "Where  the  assignee  shall 
be  bound  without  naming  him  and  where 
not ;  and  where  he  shall  be  bound,  although 
he  be  expressly  named,  and  where  not. "  It 
then  appears  from  the  case  that  the  second  of 
the  seven  resolutions  adopted  by  the  court  is : 
"If  the  lessee  had  covenanted  for  him  and  his 
assigns  that  they  would, make  a  new  wall 
upon  some  part  of  the  thing  demised,  that 
forasmuch  as  it  is  to  be  done  upon  the  land 
demised,  that  It  should  bind  the  assignee ; 
for,  although  the  covenant  doth  extend  to  a 
thing  to  be  newly  made,  yet  it  Is  to  be  made 
upon  the  thing  demised,  and  the  assignee  is 
to  take  the  benefit  of  It,  and  therefore  shall 
bind  the  assignee  by  express  words.  .  .  . 
But  although  the  covenant  be  for  him  and  his 
assigns,  yet  if  the  thing  to  be  done  be  merely 
collateral  to  the  land  and  doth  not  touch  or 
concern  the  thing  demised,  In  any  sort,  there 
the  assignee  shall  not  be  chareed.'' 

This  case,  decided  three  hundred  years  ago, 
as  with  many  of  the  cases  at  that  time,  bases 
its  conclusions,  in  the  main,  on  the  results 
arrived  at  by  the  ratiocination  of  the  judge. 
They  assumed  certain  premises  and  if,  fronr 
these,  a  certain  conclusion  was  reached  then 
the  judgment  was  for  plaintiff  or  defendant; 
as,  for  instance  in  the  first  resolution,  "  When 
the  covenant  extends  to  a  thing  in  esse,  parcel 
of  the  demise,  the  thing  to  be  done  by  force 
of  the  covenant  is  qModammodo  annexed  and 
appurtenant  to  the  thing  demised,  shall  go 
with  the  land  and  bind  the  assignee,  although 
he  be  not  bound  by  express  words."  Here 
the  assignee  is  bound,  although  the  cove- 
nantor hath  not  so  said  ;  then  the  same  reso- 
lution goes  on,  "But  when  the  covenant  ex- 
tends to  a  thing  not  in  being  at  the  time  of 
the  demise  made.  It  cannot  be  appurtenant  or 
annexed  to  the  thing  which  hath  no  being." 
Here  the  covenant  does  not  bind  the  assignee, 
although  the  covenantor  hath  so  said.  Resort 
was  htul  to  the  instrument  to  ascertain  the 
subject  of  the  contract  and  when  that  was 
settled  on,  a  contract  was  made  by  the  judges 
for  the  parties  without  much  regard  to  what 
the  parties  said  ;  they  looked  not  for  the  ex- 
pressed intention  with  a  view  to  giving  it 
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•effect  Id  the  judgment,  but  adopted  a  con- 
clusion based  often  un  an  artificial  or  arbi- 
trary rule  of  construction  and  this  conclusion 
moulded  the  judgment;  the  intention  was 
subordinated  to  the  rule.  As  shown  by  the 
large  number  of  cases,  both  in  England  and 
this  country,  cited  by  the  able  editors  of  the 
notes  to  Spencer's  Case,  there  has  been  more 
or  less  of  a  struggle  by  the  courts  in  the  three 
^centuries  which  have  elapsed  since  that  de- 
cision was  announced  to  escape  from  its  ap- 
plication, and  very  often,  if  the  rule  defeated 
the  manifest  intent  of  the  parties,  some  dis- 
tinction was  found  or  assumed  which  war- 
Tanted  a  disregard  of  it ;  and  in  some  cases 
where  the  rule,  if  Invoked,  would  plainly 
shut  the  door  against  equity,  the  door  was 
closed  against  this  rule.  Like  the  arbitrary 
ancient  rules,  in  Shelley's  Case  [1  Coke,  1061, 
in  Twyne's  Case  [3  Coke,  80),  and  others,  it 
has  been  given  such  flexibility  by  so  many 
later  decisions  that,  without  overruling  well- 
•decided  cases.  It  is  impossible  to  rigidly 
apply  it  at  this  day  even  in  common  law  ac- 
tions. Whether  under  our  system  of  admin- 
istering equity,  if  this  were  an  action  at  law, 
Spencer's  Case  would  rule  it  on  the  facts,  it 
is  not  important  to  decide.  This  is  not  an 
action  at  law,  but  a  bill  in  equity,  and  the 
•controlling  element  is  the  intention  of  the 
parties  to  the  covenant,  and  so  it  is  laid  down 
by  roany.of  both  the  English  and  American 
-decisions,  some  of  them  cited  in  the  notes  to 
Spencer's  Case,     In  the  note  on  page  198,  En- 

flish  notes,  it  is  said  :  ''In  lulk  v.  Moxhay,  2 
hil.  Ch.  774,  it  was  laid  down  by  Lard  Cot- 
tenham  that  a  covenant  made  by  the  pur- 
•chaser  of  land  that  he  and  his  assignee  would 
use  or  abstain  from  using  the  land  in  a  par- 
ticular way,  may  be  enforced  in  equity 
against  all  purchasers  without  reference  to 
the  question  whether  the  covenant  ran  with 
the  land.  '^  And  it  is  remarked  by  the  editor 
that  Keppell  v.  Bailey,  2  Myl.  &  K.  517,  in 
the  court  of  chancery,  a  case  cited  and  relied 
on  by  the  court  below  and  appellees  in  this 
<;ase,  is  overruled  by  Tulk  v.  Moxhay,  and  the 
latter  case  has  been  since  followed  and  ex- 
tended. 

Take  the  facts  as  they  are  averred  in  the 
bill  in  equity  and  as  they  are  here  admitted 
bv  the  demurrer :  1.  The  complainants  con- 
tributed $75,000  for  the  development  of  the 
ore  land  and  the  construction  of  a  furnace  and 
railroad.  2.  The  furance  and  railroad  were 
•constructed,  were  put  in  operation,  and  ore 
mines,  rom  which  was  obtained  ore  to  run  the 
furnace,  opened.  8.  The  property  was  sold 
on  a  mortgage  ant^datinji:  the  agreement  and 
$75, 000  contribution  about  seven  months.  4. 
Those  who  had  the  legal  title  and  equity  of 
redemption  made  the  contract,  by  which  they 
secured  plaintiffs'  money,  and,  in  considera- 
tion therefor,  covenanted  for  themselves,  suc- 
<;es8ors,  and  assigns  in  the  nature  of  a  cove- 
nant to  run  with  the  lands,  to  give  all  traffic 
•coming  to  or  ^oing  from  the  ore  lands  and 
furnace  to  plaintiff's  lines.  5.  The  Valen- 
tine Iron  Company,  the  present  assignee  of 
the  property  from  the  sheriff's  vendee,  from 
January,  1891,  for  nearly  two  years,  accepted 
all  the  benefits  derivable  from  this  contract 
as  shippers  and  affirmed  it.  6.  Defendants  re- 
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fuse  absolutely  to  perform  the  covenants  en- 
tered into  by  their  predecessors  in  title,  al- 
though the  very  existence  of  the  property 
occupied  and  enjoyed  by  them  was  created  in 
part  by  the  large  contribution  of  defendants. 
7.  There  is  no  adequate  remedy  at  law  for  a 
persistent  violation  of  such  a  covenant. 

Should  the  facts,  as  they  thus  appear,  move 
the  conscience  of  a  chancellor  to  afford  relief 
to  the  injured  party?  We  do  not  consider  it 
important  that  by  the  judicial  sale  and  re- 
organization of  those  interested,  under  a  new 
charter,  the  nominal  identity  of  the  actual 
parties  to  the  covenant  and  those  now  in  pos- 
session has  been  changed.  The  averment  of 
affirmance  of  the  contract  by  the  present  de- 
fendants is  admitted  by  the  pleadings.  That 
the  affirmance  of  a  traffic  contract  touching 
land  rests  in  parol,  will  not  prevent  the  inter- 
position of  equitable  principles  even  where 
the  contract  post- dated  a  lien  through  which 
the  defendant  claimed  title. 

In  Campbell  v.  Hand,  49  Pa.  284,  adjoin- 
ing owners  of  land  on  opposite  banks  of  a 
stream  agreed  to  build  and  keep  in  repair  a 
dam  for  the  use  of  both;  on  a  judgment 
against  one  of  them,  antedating  the  agree- 
ment, his  interest  was  sold  at  sheriff's  sale ; 
the  sheriff's  vendee  used  the  dam,  as  did  tlie 
debtor  in  the  judgment ;  the  court  below  held 
the  sheriff's  vendee  bound  to  contribute  to  the 
repairs,  because  he  had.  by  the  use  of  the 
dam,  affirmed  the  agreement;  this  court, 
Thompson,  J.,  says:  **I  will  not  undertake 
to  say  the  contract  created  covenants  running 
with  the  land  because  the  covenantor  could 
not  undertake  to  impose  a  covenant  or.  duty 
that  might  not  be  divested  by  a  sale  of  the 
premises  so  incumbered  by  a  prior  judgment, 
a  sale  on  which  would  carry  back  the  title  to 
a  period  coeval  with  the  date  of  the  lien. 
.  '.  .  Now,  why  should  not  the  assent  of 
the  sheriff's  vendee  and  that  of  the  remaining 
co-tenant  be  sufficient  to  continue  the  original 
covenants  in  their  original  efficiency?  I  do 
not  think  it  is  a  sufficient  negative  of  the  in- 
quiry to  say  the  remedy  on  the  covenants  is 
not  pursued." 

What  would  have  been  the  effect  of  a  de- 
nial of  any  affirmance  of  this  contract  by 
the  sheriff's  vendee,  or  tliese  defendants, 
we  are  not  called  upon  to  say  ;  we  decide  the 
point  on  their  admission  of  the  affirmance  of 

Nor  is  the  contract  as  contended  by  appel- 
lees, and  as  held  by  the  court  below,  without 
consideration ;  the  preliminary  statements  to 
the  stipulations  show  the  value  of  the  con- 
sideration. The  land  association  and  iron 
company,  with  the  Nittany  Valley  Railroad 
Company,  are  about  to  construct  the  railroad 
from  the  furnace  to  the  mines  on  the  land,  and 
from  the  furnace  to  a  connection  with  the 
plaintiffs'  lines ;  they  are  about  to  complete 
a  furnace  or  furnaces  partly  built ;  for  the 
purpose  of  securing  funds,  they  have  placed 
a  mortgage  to  secure  $600. 000 ;  they  cannot 
carry  out  their  project  with  a  paper  mort- 
gage ;  they  want  the  money  which  it  is  to  se- 
cure ;  plaintiffs  give  them  $75,000  and  agree 
to  carry  their  products  at  reasonable  rates ;  if 
any  dispute  arises  about  what  is  reasonable, 
they  agree  to  the  establishment  of  a  tribunal 
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to  determine  the  dispute  without  resort  to 
the  courts.  In  consideration  of  this  aid  in 
the  development  of  their  property,  defend- 
ants agree  to  give  them  their  traffic.  With- 
out such  development — the  railroad  to  carry 
the  ore  from  the  mines  to  the  furnace  head, 
and  from  the  casting  house  to  market — their 
property,  for  present  enjoyment,  is  useless : 
by  the  stipulated  aid,  it  is  valuable.  This 
is  an  ample  consideration. 

It  is  held  by  the  court  below  the  contract  is 
in  violation  of  sections  1,  3,  and  4  of  article 
17  of  the  Constitution.  The  first  section  pro- 
vides that  all  railroads,  as  common  carriers, 
shall  carry  each  other's  traffic  without  dis- 
crimination. There  is  nothing  in  the  agree- 
ment which  contravenes  this  provision ;  the 
railroad  company  must  carry  such  freight  as 
a  shipper  offers  it;  if  freight  by  the  public 
be  routed  over  its  road  to  destination  by  wav 
of  the  Central  Pennsylvania  Railroad,  ft 
must  so  forward  it ;  it  is  not  averred  in  the 
bill  that  the  contract  is  to  the  contrary. 

Section  3  of  the  same  article  provides  that 
all  individuals  shall  have  equal  rights  to 
transportation  without  discrimination.  The 
bill  does  not  seek  to  deprive  the  iron  com- 
pany of  the  right  here  guaranteed.  The  right 
of  every  shipper  is  to  make  a  contract  with 
such  common  carrier  as  he  chooses  to  carry 
his  goods  to  destination;  if  he  makes  none 
expressly,  the  law  implies  one  with  the  car- 
rier who  accepts  his  ^oods.  But  he  cannot 
make  contracts  with  two  or  more  carriers  to 
carry  the  same  goods ;  if  he  does,  as  but  one 
can  carry,  the  others  can  invoke  the  law  as 
a  remedy  for  his  violation  of  contract.  If 
he  contracts  with  a  railroad  to  lay  its  rails 
to  his  manufactory  or  furnace,  and  furnish 
him  money  to  aid  him  in  brioging  the  raw 
material  to  the  furnace,  and  he,  in  considera- 
tion, promises  to  give  the  railroad  the  trans- 
portation of  such  manufactured  product  to 
market  at  reasonable  rates,  how  is  the  shipper 
deprived  of  any  right?  He  but  exercises  the 
right  guaranteed  by  the  constitution  ;  he  con- 
tracts for  the  carrying  of  his  own  product  for 
shipment  to  market  from  his  own  manu- 
factory, with  whom  he  pleases;  the  Consti- 
tution does  not  go  further  and  guarantee  him 
a  right  to  violate  his  contract  when  he 
pleases. 

How  this  contract  offends  against  section 
4,  which  prohibits  the  consolidation  of  par- 
allel and  competing  roads,  we  do  not  un- 
derstand, althoutch  this  is  one  of  the  reasons 
given  for  declaring  the  contract  void.  The 
Nittauy  Valley  liailroad,  whose  traffic  is 
sought  by  plaintiff,  is  not  a  parallel  road, 
but  a  connecting  road,  prolonging  the  plain- 
tiff's reach  into  new  territory ;  the  Central 
Pennsylvania  is  parallel  to  plaintiffs'  line  ; 
it  has  no  contract  either  for  traffic  or  con- 
solidation with  plaintiffs.  The  right  of  one 
road  to  lease,  make  traffic  contracts  with,  or 
consolidate  with  connecting  roads  not  paral- 
lel or  competing  has  not  for  thirty- four  years 
been  doubted,  that  we  know  of ;  the  Act  of 
April  23,  1861,  expressly  confers  such  right 
and  the  constitution  does  not  affect  it,  except 
to  prohibit  the  consolidation  and  leasing  of 
parallel  and  competing  lines.  The  rights  of 
connecting  roads,  under  this  act,  have  been 
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recognized  many  times  since  the  adoption  of 
the  Constitution  of  1874 ;  and  that  contracts 
for  through  business,  both  freight  and  pas- 
senger, between  connecting  roads  and  ship- 
per, are  not  only  not  ultra  nres,  but  that  they, 
on  the  contrary,  have  for  their  basis  sound 
business  principles;  and  special  contracts 
may  be  made  with  a  special  class  of  shippers 
to  secure  business.  See  FitchbuTg  R.  Co.  v. 
Oage,  12  Gray,  399 ;  Hersh  v.  Northeim  Cent. 
R,  Co.  74  Pa.  181 ;  Munhall  v.  Pennsylvania 
R.  Co.  92  Pa.  150;  Hoover  v.  Pennsylvania 
R.  R.  Co.  156  Pa.  220,  22  L.  R.  A.  263.  In 
this  last  case  the  contract  was  with  a  manu- 
facturing company  for  a  special  rate  on  coal 
used  for  manufacturing  purposes;  the  con- 
tract was  made  eight  years  before  the  suit, 
with  a  view  to  the  building  up  and  develop- 
ment of  the  plant.  This  court,  in  a  most- 
exhaustive  opinion  by  our  brother  Green,  in 
which  nearly  all  the  authorities  on  the  sub- 
ject are  noticed,  held  that  special  contracts 
for  a  special  rate  with  a  manufactory  for  the 
transportation  of  fuel  was  not  undue  dis- 
crimination ;  that  blast  furnaces,  iron  mills 
and  rail  factories  are  encouraged  and  built 
up  in  sparsely  settled  regions  by  the  aid  of 
such  contracts.  While  the  question  of  dis- 
crimination does  not  arise  in  this  case,  the 
same  principle  is  involved.  Is  a  contract  by 
a  railroad  company  with  an  iron  company, 
in  which  the  former  contributes  a  large  sum 
of  money  to  the  latter  for  development,  and 
gives  to  it  facilities  fur  transportation,  in 
consideration  of  which  the  iron  company  con- 
tracts to  give  it  all  its  traffic,  ultra  r?re#.* 
It  is  not  in  restraint  of  trade,  for  its  express 
purpose  and  necessary  effect  are  to  increase 
both  trade  and  population  ;  not  a  single  trav- 
eler or  shipper,  outside  the  contracting  party, 
is  affected  in  his  selection  of  a  route;  the 
contract  binds  none  of  them. 

It  is  not  seldom  those  who  have  reaped 
benefits  from  a  contract  such  as  this  seek  to 
escape  its  obligation  by  taking  refuge  in  that 
assumed  turpitude,  which,  on  grounds  of 
public  policy,  avoids  the  contract ;  but  here, 
and  it  is  a  gratification  to  us  to  say  it,  the 
parties  to  this  contract  violated  no  law ;  re- 
strained not  others  from  engaging  in  busi- 
ness; did  nothing  of  evil  example  or  de- 
trimental to  public  morals;  therefore,  there 
is  no  public  policy  which,  in  the  absence  of 
express  legislative  enactment,  makes  void 
this  contract ;  as  there,  clearly,  is  no  adequate 
remedy  at  law  for  repeated  or  continued 
violations  of  the  defendants'  covenants,  they 
ought  to  be  enforced  in  equity,  to  the  extent 
equity  will  take  cognizance  of  their  viola- 
tion. 

While  the  covenant  to  ship  over  plaintiffs* 
lines  on  the  faith  of  which  plaintiffs  enlarged 
their  facilities  for  shipment  and  paid  their 
money  will  be  enforced,  our  decree  will  go 
no  further.  The  Central  Pennsylvania  Rail- 
road is  a  corporation  under  the  laws  of  the 
commonwealth  authorized  to  construct  a  line 
of  railroad  between  certain  terminals;  its. 
manifest  duty  is  to  construct  its  road  for  the 
benefit  of  the  general  public;  no  citizen 
can  be  restrained  from  giving  its  construction 
moral  and  material  aid;  public  policy  de- 
mands that  it  shall  fulfill  the  objects  of  it& 
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beiog.  Admit  that  the  officers  of  defendant 
•company  arc  giving  it  moral  aid  and  en- 
couragement ^cause  its  construction  will 
make  it  possible  for  defendants  to  violate 
their  contract  for  shipment ;  this,  at  most, 
shows  disregard  of  a  moral  obligation  with- 
out an  infraction  of  the  legal  one,  the  actual 
shipment;  the  latter,  equity  can  control,  the 
former,  it  will  not,  both  on  grounds  of  pub- 
lic policy,  and  because  its  process  would,  to 
a  great  extent,  be  ineffectual ;  we  cannot  pre- 
vent men  wanting  to  violate  their  contracts, 
while  we  can  prevent  the  overt  acts  which 
constitute  the  breach ;  equity  can  enforce  a 
tangible,  substantial  right  of  property  under 
a  contract,  but  it  cannot  make  men  good, 
and  it  is  a  very  rare  case  in  which  it  even 
tries  to.  With  these  defendants,  however, 
who  have  pleaded,  the  case  is  different ;  we 
•can  restrain  them  from  a  flagrant  violation 
of  an  essential  covenant  of  their  contract ;  the 
Nittany  Valley  Railroad  Company  and  the 
Valentine  Iron  Company  atflrmeJi  the  original 
contract  which,  in  fact,  gave  them  a  busi- 
ness existence ;  they  are  bound  to  give  their 
traffic  to  plaintiffs ;  this  much  of  the  contract 
is  within  the  grasp  of  equity. 

Therefore,  tJie  decree  of  tfie  court  below  sus- 
taining the  (Umun'ei'  is  reversed  and  set  aside  at 
costs  of  appellees,  and  it  is  adjudged  and  de- 
creed that  an  injunction  issue,  directed  to  the 
Nittany  Valley  Railroad  and  the  Valentine 


Iron  Company,  their  and  each  of  their  officers, 
agents,  and  employis,  including  the  said  J. 
W.  Gephart,  president  of  the  Valentine  Iron 
Company,  restraining  them  from  giving  any 
traffic  coming  from  or  eoing  to  points  upon 
the  railroad  of  the  said  Kittany  Valley  Rail- 
road, or  coming  to  or  going  nrom  the  mines 
and  furnaces  of  the  said  Valentine  Iron  Com- 
pany, that  may  be  owned  or  controlled  by 
the  said  company  and  originating  upon  said 
lands  mentioned  and  described  in  agreement 
of  22d  of  March,  1887,  to  the  said  Central 
Pennsylvania  Railroad  Company  or  to  any 
company  or  persons  other  than'to  the  said 
plaintiffs.  It  is  further  ordered  that  the 
said  contract  be  specifically  performed  in 
this  respect ;  they,  the  said  Nittany  Valley 
Railroad  Company  and  the  said  Valentine 
Iron  Company,  are  hereby  ordered  and  di- 
rected to  give  all  traffic  coming  or  going  to 
points  upon  said  railroad,  or  coming  to  or 
going  from  the  property,  mines,  and  furnaces 
of  the  said  iron  company,  in  so  far  as  said 
traffic  originates  with  or  is  controlled  by 
them,  the  said  companies,  to  them  th^  said 
plaintiffs,  their  successors  or  assigns.  It  is 
further  ordered  this  record  and  decree  be 
remitted  to  the  court  below,  that  our  order 
and  decree  may  be  carried  into  effect. 

Petition  to  modify  decree  so  as  to  permit 
further  pleadings  denied. 
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1.  A  nonresldeiit's  Tsliares  of  stock  in  a 
foreign  corporation  cannot  be  reached  by 
attachment  in  a  state  where  the  corporation  is 
doing  business,  aithouffh  its  officers  are  also  in 
such  state. 

'2.  A  by-law  giving  the  corporation  the 
first  rig^ht  to  purchase  stock  which  is  for 
sale  by  any  of  its  members  is  not  valid  under  a 
statute  specifying  several  subjects  upon  which 
by-laws  may  be  enacted,  but  making  no  reference 
to  the  question  of  stock  transfers. 

I«ar7=^r^i:  (September  19, 1885.) 

ACTION  to  compel  a  transfer  of  stock  on 
the  books  to  defendant  corporation.  Judg- 
ment in  favor  of  plaintiff. 

The  facts  are  stated  in  the  opinion. 

Mr.  William  H.  Sweetland,  for  plain- 
tiff: 

It  is  beyond  the  power  of  a  corporation  to 
make  such  by  laws  unless  specially  authorized 
by  its  charter  as  in  case  of  Sweetland  v.  Otfid- 
n'ick  Company,  considered  in  11  R.  I.  828,  or 
when  such  power  is  given  by  general  statutory 

Not*.— The  validity  of  restrictions  on  transfers 
of  stock  such  as  that  involved  in  the  above  case  is 
treated  at  len«rth«  with  a  review  of  the  authorities, 
in  a  note  to  New  England  Trust  Co.  v.  Abbott 
Mass.)  27  L.  R.  A.  071. 
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provisions  as  in  Rhode  Island  since  the  passage 
of  Pub.  Laws.  chap.  1200,  §  7. 

Johnson  V.  Lafiin,  6  Dill.  73;  CJiouteau 
Spring  Co.  v.  Harris,  20  Mo.  388;  Morawetz, 
Priv.  Corp.  §  164. 

A  by- law  which  makes  approval  of  directors 
a  condition  precedent  to  transfer  cannot  be 
enforced  to  defeat  the  rights  of  third  parties. 

23  Am.  &  Eng.  Enc.  Law,  p.  688  C.  and 
notes;  Morawetz,  Priv.  Corp.  §  164,  and  notes. 

The  stock  of  Steams,  a  nonresident,  in  the 
defendant  foreign  corporation  was  not  attach- 
able in  a  suit  commenced  by  a  nonresident 
plaintiff  in  the  courts  of  this  state. 

The  situs  of  stock  for  the  purpose  of  attach- 
ment and  execution  is  the  domicil  of  the  cor- 
poration and  that  place  alone. 

Plimpton  V.  Bigelow,  93  N.  Y.  592;  23  Am. 
&  Eng.  Enc.  Law,  p.  682;  Winslow  v.  Fletcher, 
53  Conn.  394,  55  Am.  Rep.  122. 

A  corporation  is  not  debtor  to  the  stockhold- 
ers by  reason  of  their  owning  shares,  and  should 
not  be  garnisheed  as  such. 

8  Am.  &  Eng.  Enc.  f.aw.  p.  310;  Drake. 
Attachm.  §  471;  Plimpton  v.  Bigelow,  93  N.  Y. 
601. 

Mr.  Warren  R.  Perce,  for  defendant: 

lu  Sweetland Y.  Quidnick  Co.,  11  R.  I.  328,  a 
pre  em  pi  ion  clause  of  this  character,  contained 
in  a  charter,  was  recognized  as  valid  and  its 
terms  were  enforced. 

An  agreement  or  contract  between  the  mem- 
bers or  a  part  of  them  not  to  sell  except  upon 
certain  conditions  is  valid,  unless  it  amounts 
to  an  unreasonable  restraint  of  trade. 

Cook,  Stock  «fc  Stockholders,  §  3d2. 


480 


Rhodr  Island  Sufbbmb  Coubt. 


Sept.», 


An  agreement  of  this  sort  was  sustained  by 
the  Supreme  Court  of  j  the  United  States  as 
valid. 

Brown  v.  Paeijic  Mail  8,  8,  Co,  5  Blatchf. 
525. 

The  defendant  corporation  had  the  right  to 
make  this  bylaw  regulating  the  transfer  of 
stock,  and  creating  thereby  a  lien  upon  the 
stock  for  a  certain  limited  time. 

Child  V.  Hvd9on's  Bay  Co,  2  P.  Wms.  207; 
Morgan  v.  Bank  of  North  America,  8  Serg.  & 
R.  73,  11  Am.  Dec.  575;  Cummin gs  v.  Webster, 
43  Me.  192;  Oeyer  v.  Western  Ins.  Co.  3 
Pittsb.  41. 

The  fact  that  Stearns  was  a  director  of  the 
corporation  and  well  knew  the  by-law  in  ques- 
tion is  of  great  importance. 

Morgan  v.  Bank  of  North  America ,  supra; 
Lockwood  V.  Mechanics  Nat,  Bank,  9  R.  I.  808. 
11  Am.  Rep.  253. 

Restrictions  may  be  created  by  a  contract 
mutually  agreed  to  by  the  stockholders. 

Cook,  Stock  &  Stockholders,  §  408;  Field, 
Corp.  §  134;  Pendergast  v.  Bank  of  Stockton,  2 
Sawy.  108;  Re  Dunkerson,  4Bi88.  227;  Mora- 
wetz,  Priv.  Corp.  §  169. 

A  bona  fide  assignee  of  stock  takes  it  subject 
to  all  the  equities  which  existed  against  the 
assignor. 

Field,  Corp.  §  134. 

If  the  corporation  has  a  lien  upon  the  stock, 
the  purchaser  takes  it  subject  to  the  lien. 

Field,  Corp.  g  132;  Morawetz,  Priv.  Corp. 
§  174;  Brent  v.  Bank  of  Washington,  35  U.  S. 
10  Pet.  596,  9  L.  ed.  547. 

The  words  of  the  charter  justified  the  by- 
law, and  what  was  sufficient  to  put  the  pur- 
chaser upon  inquiry  was  notice  to  him. 

St.  Louis  Perpetual  Ins.  Co.  v.  QoodfelUnc,  9 
Mo.  149. 

The  main  question  involved  in  this  case  has 
been  decided  in  Lockwood  v.  Mechanics  Nat. 
Bank,  supra. 

See  also  Knight  v.  OH  Nat.  Bank,  3  CliflP. 
429;  Lippitt  v.  Anwrican  Wood  Paper  Co.  15 
R.  I.  141. 

As  the  corporation  is  a  resident  of  Maine, 
how  could  our  court  compel  it  to  make  a  trans- 
fer of  the  stock. 

raft  V.  Mills,  5  R.  I.  393. 

In  Young  v.  South  Tredegar  Iron  Co. ,  85 
Tenn.  189,  a  foreign  corporation  doing  business 
in  the  state,  in  conformity  with  certain  statutes, 
was  deemed  to  be  subject,  like  a  domestic  cor- 
poration, to  the  attachment  of  its  stock. 

The  stock  in  a  corporation  can  be  attached 
by  garnishment. 

Lippitt  V.  American  Wood  Paper  Co.  supra. 

Sometimes  it  may  happen  that  after  an  at- 
tachment the  judgment  debtor  has  sold  the  out- 
standing certificate;  the  company  cannot  afford 
to  take  the  risk,  and  is  not  obliged  to  take  it. 

Cook,  Stock  &  Stockholders.  §  404;  Oeyer 
V.  Western  Ins.  Co.  3  Pittsb.  41. 

Tillin^hast,  J., delivered  the  opinion  of 
the  court : 

The  pleadings  in  this  case  present  two 
questions  for  oiir  decision,  namely :  First, 
is  the  stock  of  a  nonresident,  in  a  foreign 
corporation,  doing  business  in  this  state,  at- 
tachable here?  And,  second,  are  the  by-laws 
of  the  defendant  corporation,  set  up  in  its 
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third  special  plea  in  bar,  taken  in  connection' 
with  the  statutes  of  the  state  of  Maine  relat- 
ing to  the  transfer  of  stock  in  corporations, 
which  are  also  pleaded,  effectual  to  prevent 
William  R.  Stearns,  the  assignor  of  the  stock 
in  question,  from  transferring  the  same  to  the 
plaintiff  by  a  mere  indorsement  and  delivery 
thereof  so  as  to  confer  upon  him  the  right  to 
maintain  this  action?  The  first  and  second 
pleas  set  up  as  an  excuse  for  the  refusal  of 
said  defendant  corporation  to  transfer  said 
stock  the  fact  that  at  the  time  of  the  making 
of  the  request  by  the  plaintiff  for  said  trans- 
fer said  stock  was  under  two  attachments,  as. 
the  property  of  said  Stearns,  and  hence  that 
it  could  not  safely  transfer  the  same.  The 
third  plea  sets  up  that  the  defendant  corpora- 
tion was  organized  August  10,  1892,  under 
the  laws  of  the  state  of  Maine,  at  Saco,  by 
articles  of  agreement  or  association,  to  which 
articles  said  Steams  was  a  subscribing  party  ; 
and  that  in  the  proceedings  of  organization  he 
participated,  and  was  then  and  there  elected 
president  and  a  director  of  said  corporation, 
which  offices  he  filled  during  the  ensuing 
year;  and  that  then  and  there,  as  a  part  of 
the  proceedings  of  the  organization  of  said 
company,  certain  by-laws  were  unanimously 
adopted  by  said  Stearns  and  the  other  incor- 
porators of  said  company  in  relation  to  the 
transfer  of  stock  and  other  matters,  among 
which  by-laws  were  the  following:  ** Ar- 
ticle 3.  Capital  Stock.  Sec.  2.  No  stock- 
holder shall  assign  and  transfer  his  stock,  or 
any  part  thereof,  to  any  person,  unless  he 
shall  first  offer  the  same  to  the  corporation 
at  the  lowest  price  at  which  he  is  willing  to 
sell  and  assign  the  same.  If  in  thirty  days 
after  such  offer  shall  have  been  made  in  writ- 
ing to  the  corporation,  said  corporation  shall 
refuse  or  neglect  to  purchase  the  stock  so  of- 
fered, the  owner  thereof  may  sell  and  trans- 
fer the  same  to  any  other  person  at  not  less- 
than  the  price  stated  in  said  offer.  Sec.  8. 
Shares  may  be  transferred  by  indorsement  on 
the  certificates  of  stock  and  delivery  there- 
of, but  shall  not  be  valid  (except  between 
the  parties  thereto)  until  the  same  shall  be 
recorded  in  proper  form  upon  the  books  of 
the  corporation.  Upon  surrender,  a  new  cer- 
tificate or  certificates  shall  be  issued,  and  the 
surrendered  certificate  or  certificates  shall  be 
canceled,  and  replaced  and  secured  in  the  cer- 
tificate book."  Said  third  plea  then  proceeds 
to  state  that  said  by-laws  had  been  adopted 
and  were  in  force  at  the  time  and  before  the 
time  when  the  certificates  of  stock  mentioned 
and  described  in  the  declaration,  or  any  cer- 
tificate of  stock  in  the  said  corporation,  had 
been  issued,  and  that  all  said  certificates  were 
and  are  subject  to  said  by-laws  and  the  pro- 
visions thereof,  which  by-laws,  from  their 
said  adoption  till  now,  have  been  continu- 
ously in  force,  of  which  by- laws  and  the  op- 
eration thereof  said  Stearns  and  said  plaintiff, 
at  and  before  the  sale  set  out  in  plaintiff's 
declaration,  had  knowledge ;  that  said  Steams 
had  not,  before  said  alleged  sale,  offered  to- 
said  corporation  his  said  stock  at  any  price 
whatever,  nor  had  he  in  any  manner  com- 
plied with  said  by-laws  concerning  the  trans- 
fer of  his  said  stock,  of  which  noncompli- 
ance with  said  by-laws  by  said  Stearns  the- 
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plaintiff  bad  knowledge  at  the  time  of  and 
before  said  sale ;  wherefore  the  defendant, 
having  said  lien  of  option  upon  said  stock 
by  reason  of  said  by-law,  declined  to  reg- 
ister said  transfer  of  said  stock,  because  said 
Stearns  had,  as  aforesaid,  failed  to  comply 
with  said  by-law  relating  to  said  transfers. 
Said  plea,  as  amended  by  agreement  of  the 
parties  since  the  hearing  of  the  case,  also  sets 
up  the  statutes  of  the  state  of  Maine  in  force 
at  the  time  of  the  organization  of  the  defend- 
ant corporation,  relating  to  the  organization 
and  management  of  corporations,  viz.  chap- 
ter 48,  §§  16-19. 

^  to  the  first  question.  We  think  it  is 
well  settled  that  shares  of  stock  owned  by  a 
nonresident  defendant  in  a  foreign  corpora- 
tion cannot  be  reached  by  process  of  attach- 
ment, although  the  officers  of  the  corpora- 
tion are  within  the  state,  and  the  business  of 
the  corporation  is  being  carried  on  here.  The 
gitus  of  the  stock,  for  the  purposes  of  attach- 
ment and  execution,  is  the  domicil  of  the 
corporation,  and  that  place  only.  See  Cook, 
Stock  &  Stockholders,  3d  ed.  ^  485,  and  cases 
cited :  Plimpton  v.  Bigelow,  93  N.  Y.  592 ;  f>3 
Am.  &  Eng.  Encyclop.  Law,  p.  632.  and 
cases  cited ;  Winalaw  v.  Fietcher^  53  Conn. 
394,  55  Am.  Rep.  132. 

A  corporation  can  have  but  one  legal  resi- 
dence, and  that  must  be  within  the  state  or 
sovereignty  creating  it,  although,  by  comity, 
it  may  be  allowed  to  do  business,  through  its 
officers  and  agents,  in  other  jurisdictions. 
Ghafee  v.  Fourth  Nat.  Bank  of  New  York,  71 
Me.  514,  86  Am.  Rep.  345.  Our  statute  which 
authorizes  "the  attachment  of  the  shares  of 
the  defendant  in  any  corporation,"  etc.  (Ju- 
diciary Act,  chap.  33,  §  20),  "is  to  be  con- 
strued, "  as  said  by  the  court  in  Piimpton  v. 
BigeUfw,  supra,  concerning  a  similar  statute 
of  New  York,  **  in  view  of  the  fundamental 
principle  upon  which  all  attachment  pro- 
ceedings rest,  that  the  ren  must  be  actually 
or  constructively  within  the  jurisdiction  of 
the  court  issuing  the  attachment,  in  order  to 
any  valid  or  effectual  seizure  under  the  pro- 
cess.*' See  also  Taft  v.  MtlU,  5  R.  I.  393.  In 
the  case  at  bar  the  stock  in  question  was  nei- 
ther actually  nor  constructively  in  this  state 


at  the  time  of  the  attempted  attachment  there- 
of, and  hence  the  proceeding  was  a  nullity. 
And  this  statement  is  equally  applicable  tO' 
the  attempted  proceeding  by  trustee  process 
or  garnishment'  set  out  in  the  pleadings,  as 
to  the  said  attachment  proceeding  ;  although 
we  do  not  wish  to  be  understood  as  intimat- 
ing that  shares  of  stock  in  a  corporation  can 
be  reached  in  this  way.  In  this  connection, 
see  Lowell, Transfer  of  Stock,  §9,  and  cases 
cited. 

As  to  the  second  question.  We  do  not  think 
the  defendant  corporation  had  power  to  enact 
the  by-law  first  above  quoted.  Section  6  of 
chapter  46  of  the  Statutes  of  Maine,  set  up> 
in  the  defendant's  third  special  plea,  pro- 
vides that  "corporations  may  determine  by 
their  by- laws  the  manner  of  calling  and  con- 
ducting meetings ;  the  number  of  members 
that  constitute  a  quorum ;  the  number  of  votes 
to  be  given  by  the  shareholders ;  the  tenure  of 
office  of  the  several  officers ;  the  mode  of  vot- 
ing by  proxy,  and  of  selling  shares  for  neg- 
lect to  pay  assessments ;  and  may  enforce  such 
by-laws  by  penalties  not  exceeding  twenty 
dollars."  And  the  rule  is  that  where,  by  the 
provisions  of  the  particular  charter,  or  by 
a  general  statute  relating  to  corporations, 
power  is  conferred  upon  a  corporation  to  en- 
act by-laws  for  certain  specified  purposes,  its 
power  of  legislation  is  limited  to  the  cases 
and  objects  enumerated,  all  others  being  ex- 
tended by  implication.  "  Expremo  unius  est 
exclusio  alterius.'"  See  Angell  &  A.  Corp.  5th 
ed.  §  325;  Child  v.  Hudson's  Bay  Co.  2  P. 
Wms.  207 ;  Kennebec  d  P.  R.  Co.  v.  Kendall, 
31  Me.  470;  Chouteau  Spring  Co.  v.  Harris, 
20  Mo.  382. 

The  defendant  corporation,  then,  having 
no  power  to  enact  the  by-law  in  question,  it 
becomes  unnecessary  to' consider  whether  or 
not  it  was  a  reasonable  enactment,  as  con- 
tended by  defendant's  counsel. 

The  defendant's  demurrers  to  plaintiff's  rep- 
lieations  to  the  first  and  second  pleas  are  over- 
ruled, and  said  replications  are  sustained,  and 
tJie  plaintiff's  demurrer  to  the  defendant's  third 
plea  is  sustained,  and  the  plea  overruled,  and 
th^  case  remitted  to  the  common  pleas  divis- 
ion for  further  proceedings. 
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liOtters  and  tele^rrama  which  constitute 
an  offer  and  acceptance  of  a  proposi- 


tion complete  in  its  terms  may  constitute  a  bind- 
ing contract,  altbouffh  there  Is  an  understandlDflr 
that  the  agreement  shall  be  expressed  in  a  formal 
writing.and  one  of  the  parties  afterwards  refuses 
to  sifTD  such  an  agreement  without  material  modi- 
fications. 

{Earl,  Gray,  andBartlett,  J  J.,  dissent.) 

(December  18, 1894.) 


IS cyiB.— Sufficiency  of  contract  by  offer  and  accept- 
ance withttut  execution  of  contemplated  formal 
infitrument. 

While  there  are  some  expressions  in  the  decisions 
upon  this  subject  which  are  diflScult  to  reconcile, 
the  decisions  are  divisible  into  classes  which  are 
quite  harmonious  and  which  leave  very  little 
actual  conflict. 
29  L.  R  A. 


OenercU  statements  of  the  law. 
Where  the  parties  orally  agree  upon  the 
terms  of  the  contract  and  there  is  a  final  assent 
thereto  so  that  no  variation  can  be  introduced  into 
the  writing  except  by  mutual  consent,  the  mere 
suggestion  or  intention  to  put  it  In  writing  at  a 
subsequent  time  is  not  of  itself  sufficient  to  show 
that  they  did  not  mean  the  parol  contract  to  be- 
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APPEAL  by  plaintiffs  from  a  judfirment  of 
the  General  Term  of  the  Supreme  Court, 
Fifth  Department,  affirming  a  judgment  en- 
tered upon  the  report  of  the  refefee  in  favor 
of  defendant  in  an  action  brought  to  recover 
damages  for  the  alleged  breach  of  a  contract 
to  purchase  apples.     Reversed. 

The  facts  sufficiently  appear  in  the  opinion. 

Mr.  Eagene  BE.  Bartlett  for  appellants. 

Mr.  Georflre  W.  Daffgrett*  for  respond- 
ent: 

Where  the  minds  of  the  parties  do  not 
meet  upon  the  whole  and  exact  terms  of  a  con- 
tract, it  is  not  binding. 

FulUrlon  v.  Daiton,  58  Barb.  286,  affirmed 
49N.Y.659. 


Where  a  correspondence  is  intended  only  to 
settle  preliminaries  which  are  to  be  reduced  to 
a  formal  agreement  to  be  executed  by  the 
parties,  then  the  proffer  and  acceptance  of 
these  preliminaries  do  not  constitute  a  con- 
tract. 

Commercial  Teleg.  Co,  v.  Smith,  47  Hun,  494; 
Kirwan  v.  Byrne,  9  Misc.  76;  FuUerton  v. 
Dalton,  supra. 

While  each  party  continues  to  propose  to 
other  additional  unratified  terms  no  contract 
is  consummated  and  no  recovery  can  be  made 
thereon. 

Templeton  v.  Wile,  22  N.  Y.  8.  R.  251. 

To  create  a  contract  by  correspondence  Ahe 
answer  must  be  as  specific  as  the  proposition. 


complete  and  biDdiog  without  l>einir  put  in  writing. 
Parties  may,  however,  agree  verbally  upon  the 
terms  of  a  contract,  and  yet  stipulate  that  it  is 
not  to  be  binding  until  put  in  writing;  in  such 
case  such  a  stipulation  becomes  an  operative  term 
of  contract,  and  unless  reduced  to  writing  and 
signed  by  the  parties  does  not  constitute  a  com- 
plete and  binding  agreement.  Hodges  v.  Sublett, 
91  Ala.  588. 

The  distinction  is  manifest  between  those  cases 
in  which  there  is  a  complete  verbal  contract  which 
the  law  does  not  require  to  be  in  writing  and  a  sub- 
sequent agreement  that  It  should  be  reduced  to 
writing,  and  those  in  which  it  is  part  of  the  bargain 
that  the  contract  nball  tie  reduced  to  writing.  In 
the  first  class  of  cases  the  original  verbal  contract 
ie  in  no  manner  impaired  by  the  failure  to  carry 
out  tbe  agreement  and  put  it  in  writing.  In  the 
second  class  of  cases  the  final  contract  is  suspended, 
the  contract  is  inchoate,  incomplete,  and  it  cannot 
he  enforced  until  it  is  signed  by  all  the  parties. 
Fredericks  v.  Fasnacbt,  90  La.  Ann.  117. 

The  question  always  is.  Did  the  parties  mean  to 
contract  by  their  correspondence,or  were  they  only 
settling  the  terms  of  an  agreement  into  which  they 
proposed  to  enter  after  all  its  particulars  were  ad- 
Justed,  which  was  then  to  be  formally  drawn  up, 
and  by  which  alone  they  designed  to  t>e  lK>und. 
Lyman  v.  Bobinson,  14  Allen,  242. 

The  question  is  merely  one  of  intention.  If  the 
party  sought  to  bo  charged,  intended  to  close  a 
contract  prior  to  the  formal  signing  of  a  written 
draft,  or  if  he  signified  such  an  intention  to  tbe 
other  party,  he  would  be  bound  by  the  contract 
actually  made,  though  the  signing  of  the  written 
draft  be  omitted.  If,  on  the  other  hand,  he  neither 
had.  nor  signified  any  such  intention  to  dose  the 
contract  until  it  was  fully  expressed  in  a  written 
instrument  and  attested  by  signatures,  then  he  will 
not  bo  t>ound  until  the  signatures  are  affixed.  If 
the  written  draft  is  viewed  by  the  parties  merely 
as  a  convenient  record  of  their  previous  contract, 
its  atisence  does  not  alTect  the  binding  force  of 
their  contract,  if,  however,  it  is  viewed  as  tbe  oon- 
Bnmmation  of  the  negotiation,  there  is  no  contract 
until  the  written  draft  is  finally  signed.  Mississippi 
&  I),  8.  S.  Co.  Limited  v.  Swift,  86  Me.  248. 

But  in  May  v.  Thomson,  L.  R.  20  Ch.  Dlv.  705, 
61 L.  J.  Ch.  917,  47  L.  T.  N.  S.  296,  the  master  of  the 
rolls  says  it  very  often  happens  that  both  parties 
use  expressions  In  letters  which,  read  alone,  would 
amount  to  a  contract,  if  we  did  not  know  that  in 
fact  neither  of  the  parties  intended  those  general 
expressions  to  constitute  a  contract,  and  in  that 
case  if  the  court  lays  bold  of  the  letters  to  make  a 
contract,  it  makes  a  contract  for  the  parties  which 
the  parties  never  intended  to  enter  into. 

SiHjgeMionof  formed  contract, 

An  acceptance  and  proposal  of  a  more  formal 
mode  of  carrying  tbe  acceptanoe  into  execution 
1»  L.  R  A. 


will  not  destroy  the  contract.  Oibbins  v.  North 
Eastern  Metropolitan  Asylum  Dist.  Board  of  Man- 
agement, 11  Beav.  1,17  L.  J.  Ch.  N.  8.  6, 12  Jur.  22. 

An  intimation  in  a  written  acceptance  of  a  ten- 
der, that  a  contract  would  be  afterwards  prepared, 
does  not  prevent  the  parties  from  becoming  t>ound 
to  perform  the  terms  of  the  tender  and  accep- 
tance respectively  mentioned.  If  tbe  intention  of 
tbe  parties  was  thereby  to  enter  into  an  agreement, 
and  if  the  preparation  of  the  contract  was  contem- 
plated merely  for  the  purpose  of  expressing  the 
agreement,  already  arrived  at  in  formal  language. 
Lewis  V.  Brass,  L.  U.  8  Q.  B.  Div.  667,  87  L.  T.  N.  S, 
788,  26  Week.  Rep.  162. 

Tue  mere  fact  that  in  the  course  of  the  correspon- 
dence reference  has  been  made  to  a  more  formal 
agreement  will  not  prevent  the  enforcement  of  the 
contract  if  a  definite  contract  has  t)een  arrived  at 
in  tbe  letters,  Cayley  v.  Walpole,  22  L.  T.  N.  S.  900, 
39  L.  J.  Ch.  609, 18  Week.  Rep.  782, 

The  mere  fact  ttiat  a  telegram  of  acceptanoe  con- 
veys the  idea  that  there  will  be  a  writing  does  not 
prevent  the  acceptance  from  being  a  binding  con- 
tract.   Dalrymple  v.  Scott,  19  Ont.  A  pp.  Rep.  477. 

Mere  reference  to  the  preparation  of  a  formal 
contract  will  not  negative  the  idea  that  tbe  parties 
have  already  bound  themselves  to  its  performance. 
Cheney  v.  Eastern  Transp.  Line,  59  Md.  567. 

Where  the  parties  have  assented  to  all  the  terms 
of  tbe  contract  the  mere  reference  to  a  future  con- 
tract in  writing  does  not  negative  the  existence  of 
a  present  contract.  If  tbe  parties  make  an  agree- 
ment which  they  intend  to  be  binding  on  them  at 
the  time,  effect  will  be  given  to  it,  although  they  in- 
tend that  it  shall  be  superseded  by  a  more  formal 
written  contract    Green  v.  Cole,  108  Mo.  70. 

Understanding  thcU  there  is  to  be  a  formal  contraeL 

The  majority  of  the  decisions  go  farther  than 
to  hold  that  failure  to  comply  with  a  suggestion 
that  there  shall  be  a  formal  contract  will  not  de- 
stroy the  obligation,  and  hold  that  an  understand- 
ing t)etween  the  parties  that  there  isto  t)e  a  formal 
contract  will  not  defeat  an  obligation  which  has 
been  assumed  without  the  intended  formality. 

When  a  complete  contract  has  been  made  orally, 
tbe  fact  that  it  is  expected  that  a  written  contract 
will  afterwards  be  signed,  embodying  tbe  terms  of 
the  oral  one.  does  not  prevent  tbe  oral  one  from 
taking  effect.    Cohn  v.  Plumer.  88  Wis.  622. 

If  there  has  been  a  final  agreement,  the  terms  of 
which  are  evidenced  in  a  manner  to  satisfy  the 
statute  of  frauds,  the  agreement  will  be  binding 
although  the  parties  may  have  declared  that  the 
writing  is  to  serve  only  as  instructions  for  aYormal 
agreement,  or  although  it  may  be  an  express 
term  that  a  formal  agreement  stt)ul4  be  pre- 
pared and  signed  by  the  parties.  As  soon  as  the 
fact  is  established  of  the  final  mutual  assent  of  the 
parties  to  certain  terms,  and  those  terms  are  evi- 
denced by  a  writing  signed  by  the  party  to  be 


1894. 


Sanders  v.  Pottlttzbr  Bbothebs  Fruit  Co. 


483 


Brown  v.  Norton,  50  Hud,  248;  Bough  v. 
Brown,  19  N.  Y.  Ill;  Brown  v.  New  York  Cent. 
B,  Ck>.UN.  Y.  79. 

O'Brien* «/.,  delivered  the  opinion  of  the 
-court: 

The  plaintiffs  in  this  action  sought  to  re- 
cover damages  for  the  breach  of  a  contract 
for  the  sale  and  delivery  of  a  quantity  of  ap- 
ples. The  complaint  was  dismissed  by  the 
referee,  and  his  judgment  was  affirmed  upon 
appeal.  The  only  question  to  be  considered 
is  whether  the  contract  stated  in  the  com- 
plaint, as  the  basis  for  damages,  was  ever  in 
fact  made,  so  as  to  become  binding  uoon  the 
parties.     On  the  28th  of  October.  1891,  the 


plaintiffs  submitted  to  the  defendant  the  fol- 
lowing proposition  in  writing:  "Buffalo, 
N.  Y..  Oct.  28,  1891.  Messrs.  Pottlitzer 
Bros.  Pruit  Co.,  Lafayette,  Ind.— Gentle- 
men :  We  offer  you  ten  car  loads  of  apples, 
to  be  from  175  to  200  barrels  per  car,  put  up 
in  good  order,  from  stock  inspected  by  your 
Mr.  Leo  Pottlitzer  at  Nunda  and  Silver 
Springs.  The  apples  not  to  exceed  one  half 
green  fruit,  balance  red  fruit,  to  be  shipped 
as  follows :  First  car  between  1st  and  15th 
December,  1891 ;  second  car  between  15th  and 
30th  of  December,  1891 ;  and  one  car  each 
ten  days  after  January  1,  1892,  until  all  are 
shipped.  Dates  above  specified  to  be  con- 
sidered as  approximate  a  few  days  either 


cbanred  or  his  assent  lawfuUy  authorized,  there  ex- 
ist all  the  materials  which  the  court  requires  to 
make  a  letral  blDdtoflr  contract.  But  if  to  a  pro- 
posal or  offer  an  assent  be  trlven  to  a  provision  as 
toa  contract,  then  the  stipulation  as  to  the  con- 
tract is  a  term  of  tbe  assent,  and  there  is  no  agree- 
ment independent  of  that  stipulation.  Cbinnock  v. 
Marchioness  of  Ely,  4  De  G.  J.  &  S.  638. 

In  Thomas  v.  Dering,  1  Jur.  211, 1  Keen,  729. 6  L.  J. 
Cb.  N.  S.  267,  it  is  said:  ''It  is  true  tbat  mention  is 
made  in  tbe  letters  of  an  Intended  formal  contract 
to  be  afterwards  drawn  up.  But  there  are  many 
cases  in  which  a  correspondence  referring  to  the 
future  execution  of  a  more  formal  agreement  has 
been  held  to  constitute  in  itself  a  valid  contract, 
and  I  think  that  tbe  correspondence  is  equivalent 
to  a  contract  in  the  present  case." 

If  the  parties  have  reached  an  agreement  it  will 
be  binding  on  them  unless  one  of  the  very  terms 
of  the  agreement  itself  is  that  it  shall  not  be  con- 
cluded until  a  solicitor  intervened  and  drew  a 
formal  agreement.  Rossiter  v.  Miller,  3  A  pp.  Cas. 
1134,  48  L.  J.  Cb.  10, 39  L.  T.  N.  S.  173,  26  Week.  Bep. 
865. 

If  parties  have  entered  into  an  agreement  they 
are  not  the  less  bound  by  it  because  they  say  they 
will  send  it  to  a  solicitor  to  have  it  reduced  to 
form.  But  when  parties  negotiate  and  do  not  say 
so,  the  mere  fact  that  they  do  send  it  to  a  solicitor 
to  have  it  reduced  into  form  affords  cogent  evi- 
dence that  they  do  not  intend  to  bind  themselves 
till  it  has  been  reduced  into  form.  Rldgway  v. 
Wharton,  6  H.  L.  Cas.  238,  4  Jur.  N.  8. 173, 27  L.  J. 
Ch.46. 

The  fact  that  an  express  contract  contemplates  a 
more  formal  contract  with  a  corporation  in  which 
the  contractee  is  largely  interested,  does  not  affect 
Its  binding  powen>.  Drummond  v.  Crane,  23  L.  R. 
A.  707, 159  Mass.  577. 

Where  an  agreement  is  in  all  other  respects  com- 
plete (and  in  the  absence  of  any  understanding  be- 
tween the  parties  that  tbe  same  shall  not  be  com- 
plete until  reduced  to  writing)  it  will  bind  the 
parties,  although  it  may  have  been  understood  be- 
tween them  that  the  agreement  shall  afterwards  he 
formally  reduced  to  writing,  and  executed.  Bia- 
ney  v.  Hoke,  14  Ohio  St.  292. 

If  the  agreement  is  put  in  writing,  and  signed, 
the  mere  fact  that  tbe  parties  agree  to  have  it  ex- 
amined by  a  lawyer  and  such  changes  made  as  are 
necessary  to  put  it  in  legal  form  will  not  render  it 
unenforcible.    Mackey  v.  Mackey,  29  Gratt.  158. 

In  Hey  worth  v.  Knight,  17  C.  B.  N.  S.  298, 10  Jur.  N. 
S.866,  Earle,  Ch,  J.,  says  eomethingwas  said  about 
the  letters  not  constituting  a  binding  contract,  be- 
cause a  more  regular  and  extended  contract  was 
contemplatedji  Tbat  notion,  however.  Is  totally  at 
variance  with  the  law  as  laid  down  by  many  cases  in 
the  court  of  queen^s  beiich,where  the  broker's  book 
has  been  allowed  to  be  resorted  to  for  evidence  of 
tbe  contract,  when  the  parties  intended  to  contract 
29  L.  R.  A. 


by  means  of  bought  and  sold  notes,  whe^e  there  has 
been  a  variance  between  those  documents.  And 
Byles,  J.,  said:  '*I  can  see  no  principle,  nor  am  I 
aware  of  any  authority  for  saying,  tbat  a  contract 
in  writing  which  is  sufficient  within  the  statute  of 
frauds  can  be  invalidated  or  affected  by  a  subse- 
quent abortive  attempt  to  put  it  in  a  more  formal 
shape.  Tbe  mere  fact  of  an  agreement  providing 
for  a  more  complete  and  formal  development  of  the 
Intention  of  the  parties  cannot  of  its^f  prevent  the 
operation  of  the  preliminary  contract;  it  has  been 
repeatedly  so  held  in  cases  of  contracts  for  leases.^* 

If  instructions  are  given  to  cable  confirmation, 
the  cablegram,  and  not  the  bought  and  sold  notes 
which  are  to  be  exchanged  to  avoid  **any  possible 
mistake,''  will  be  (the  conclusion  of  the  contract. 
Darlington  Iron  Co.  v.  Foote,  16  Fed.  Rep.  648. 

If  a  complete  contract  has  been  formed,  tbe  mere 
fact  tbat  the  parties  agree  to  put  it  in  writing,  and 
that  this  agreement  is  subsequently  broken,  will 
not  prevent  its  being  enforced.  Bell  v.  Offutt,  10 
Bush,  632. 

If  the  oral  agreement  is  perfect  when  the  propo- 
sition to  reduce  to  writing  is  made,  tbe  binding 
force  will  not  be  affected  by  failure  to  comply 
with  the  proposition.  Avendano  v.  Arthur,  30  La. 
Ann.  316. 

K  it  does  not  appear  that  either  party  contem- 
plates the  insertion  in  the  formal  contract  of  any 
etipuiation  upon  which  the  minds  have  not  already 
met,  and  which  are  not  sub3tantiaUy  inserted  in 
the  letters,  nor  that  either  party  believed  any  fur- 
ther writing  necessary  to  create  a  contract,  then 
the  execution  of  the  former  writing  will  not  be 
necessary  to  bind  the  parties.  Lawrence  v.  Mil- 
waukee, L.  8.  &  W.  R.  Co.  84  Wis.  427. 

Where  some  terms  unsettled. 

If  tbe  contract  is  not  complete  of  course  it  will 
not  be  binding  until  the  missing  terms  are  added. 

If  the  negotiations  only  cover  part  of  tbe  terms 
to  be  settled  by  the  contract,  and  the  understand- 
ing is  tbat  tbe  other  terms  shall  be  settled  and  put 
into  a  formal  contract,  and  those  .terms  cannot 
afterwards  be  agreed  upon,  there  will  he  no  en- 
forcible  contract  between  the  parties.  Connery  v. 
Best,  1  Cab.  &  El.  291. 

If  the  formal  contract  which  is  to  constitute  the 
contract  contains  terms  which  are  never  agreed 
upon,  and  one  of  tbe  parties  at  all  times  insists  on 
them,  there  will  be  no  binding  contract,  although 
the  correspondence  between  the  parties  settles 
some  of  the  terms  of  the  alleged  contract.  Jones 
V.  Daniel  [1894]  2  Cb.  382. 

No  contract  ought  to  be  held  established  if  it  is 
clear  upon  the  facts  that  there  were  other  condi- 
tions of  an  intended  contract  beyond  and  besides 
those  expressed  in  the  letters,  and  without  the  set- 
tlement of  which  the  parties  had  no  idea  of  con- 
cluding any  agreement.    Hussey  v.  Horne-Payne, 
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way,  at  the  price  of  $2.00  per  barrel,  free 
on  board  cars  at  Silver  Springs  and  Nunda,  in 
refrigerator  cars ;  this  proposition  to  be  ac- 
cepted not  later  than  the  81st  inst.,  and  you 
to  pay  us  $500  upon  acceptance  of  the  prop- 
osition, to  be  deducted  from  the  purchase 
price  of  apples  at  the  rate  of  $100  per  car  on 
the  last  five  cars.  Yours  respectfully,  J. 
Sanders  &  Son. "  To  this  proposition  the  de- 
fendant replied  by  telegraph  on  October  31st 
as  follows:  "Lafayette,  Ind.,  3l8t  October. 
J.  Sanders  &  Son :  We  accept  your  proposi- 
tion on  apples,  provided  you  will  change  it 
to  read  car  every  eight  days  from  January 
first,  none  in  December;  wire  acceptance. 
Pottlitzer  Bros.'  Fruit  Co."  On  the  same 
day  the  plaintiffs  replied  to  this  dispatch,  to 
the  effect  that  they  could  not  accept  the  modi- 
fication proposed,  but  must  insist  upon  the 
original  offer.  On  the  same  day  the  defend- 
ant answered  the  plaintiff's  tele&rram  as  fol- 
lows :  "Can  only  accept  condition  as  stated 
in  last  message.  Only  way  we  can  accept. 
Answer  if  accepted.  Mail  contract,  and  we 
will  then  forward  draft.  Pottlitzer  Bros.' 
Fruit  Co."  The  matter  thus  rested  till  No- 
vember 4th.  when  the  plaintiffs  received  the 
followinfi:  letter  from  the  defendant:  "La- 
fayette, Ind.,  November  2,  1891.  J.  Sand- 
ers &  Son,  Stafford,  N.  Y.— GenU :  We  are 
in  receipt  of  your  telegrams,  also  your  favor 


of  the  dlst  ult.  While  we  no  doubt  think  we- 
have  offered  you  a  fair  contract  on  apples, 
still  the  dictator  of  this  has  learned  on  his  re- 
turn home  that  there  are  so  many  near-by  ap- 
ples coming  into  market  that  it  will  affect 
the  sale  of  apples  in  December,  and  therefore 
we  do  not  think  it  advisable  to  take  the  con- 
tract, unless  you  made  it  read  for  shipment 
from  the  1st  of  January.  We  are  very  sorry 
you  cannot  do  this,  but  perhaps  we  will  be 
able  to  take  some  fruit  from  you,  as  we  will 
need  it  in  the  spring.  If  you  can  change  the 
contract  so  as  to  read  as  we  wired  you.  we 
will  accept  it,  and  forward  yOu  draft  in  pay- 
ment on  same.  Pottlitzer  Fruit  Co. "  On  re- 
ceint  of  this  letter  the  plaintiffs  sent  the 
following  message  to  the  defendant  by  tele- 
graph :  "  November  4th.  Pottlitzer  Broth- 
ers Fruit  Company,  Lafayette,  Ind.  :  Letter 
received.  Will  accept  conditions.  If  satis- 
factory, answer,  and  will  forward  contract. 
J.  Sanders  &  Son."  The  defendant  repliedi 
to  this  message  by  telegraph,  saying :  "Alii 
right.  Send  contract  as  stated  in  our  mes- 
sage." 

The  plaintiffs  did  prepare  and  send  on  the 
contract  precisely  In  the  terms  embraced  in 
the  foregoing  correspondence,  which  was  the 
original  proposition  made  by  the  plaintiffs, 
as  modified  by  defendant's  telegram  above  set 
forth,  and  which  was  acceded  to  by  the  plain-^ 


4  App.  Cas.  311,  48  L.  J.  Ch.  846,41  L.  T.N.S.  1,  27 
Week.  Rep.  585. 

If  it  Is  evident  that  there  were  unsettled  terms 
there  can  be  no  contract  between  the  parties  which 
will  be  enforced.  Bristol,  C.  &  S.  Aerated  Bread 
Co.  V.  Mairgs.  L.  R.  44  Cb.  Div.  tfl6. 

If  some  of  the  terms  of  the  contract  are  left  to 
be  settled  by  a  formal  aerreement,  the  contract  will 
not  be  enforced.  Dennison  v.  People's  Caf6  Co.  45 
L.  T.N.  8. 187. 

If  there  is  no  concluded  agreement  between  the 
parties,  it  cannot  be  enforced.  Bushell  v.  Pocock, 
53  L.  T.  N.  S.  860. 

When  the  agreement  is  to  be  reduced  to  writing, 
and  there  is  no  sufficient  evidence  from  which  its 
exact  terms  can  be  determined,  it  will  be  inferred 
that  the  understanding  of  the  parties  was  that  there 
was  to  be  no  contract  until  its  terms  should  be  re- 
duced to  writinir.  Methudy  v.  Boss,  10  Mo.  App. 
101,  affirmed  81  Mo.  481. 

If  material  terms  have  not  yet  been  agreed  upon, 
the  contract  will  not  be  binding.  Bourne  v.  Shap- 
leigh,  9  Mo.  App.  64. 

If,  from  the  nature  of  the  correspondence.  It  ap- 
pears that  such  correspondence  is  to  Xtc  for  the  set- 
tlement of  the  preliminaries  of  a  more  formal  con- 
tract, and  that  it  is  the  intention  of  the  parties  that 
those  preliminaries  should  be  reduced  to  the  form 
of  a  more  formal  agreement  to  be  executed  by  the 
parties,  then  the  proffer  of  those  preliminaries 
by  the  one  party,  and  the  acceptance  of  them  by 
the  other,  by  no  means  constitute  a  contract,  be- 
cause it  is  the  intention  of  the  parties  that  some- 
thing else  should  be  done  before  the  proposed 
agreement  should  become  binding.  Commercial 
Teleg.  Co.  v.  Smith,  47  Hun,  494. 

Where  the  exectUion  of  a  formal  contract  is  one  of 
the  terms  of  the  agreement. 

If  in  a  public  advertisement  for  bids  there  is  a 
statement  that  the  successful  bidder  will  have  to 
sign  a  contract,  the  mere  acceptance  ot  the  bid 
will  not  bind  the  bidder.  Kingston-upon-HuU 
Guardians  of  Poor  v.  Petch,  10  Exch.  610,  24  L.  J. 
Bxch.  :i3. 
29L.aA. 


If  a  bid  for  a  pajrable  work  is  accepted,  with  the* 
understanding  that  the  contract  shall  be  reduced 
to  writing,  there  is  no  contract  which  will  support 
an  action  for  the  price  of  the  building  if  the  writ- 
ing is  not  executed.  Weitz  v.  Des  Moines  Indepen- 
dent Dist.  79  Iowa.  428. 

If  the  agreement  is  made  ''subject  to  a  formal 
contract  being  prepared  and  signed  by  both  parties 
as  approved  by  their  solicitors,**  there  will  be  no 
enforcible  contract  until  such  formal  one  is  exe- 
cuted. Hawkesworth  v.  Chaffey,  54  L.  T.  N.  S.  Tt, 
65  L.  J.  Ch.  385. 

If  the  party  sought  to  be  charged  insists  at  all 
times  upon  the  contract  being  reduced  to  writing* 
and  refuses  to  sign  all  drafts  presented  because 
they  contain  terms  not  agreed  upon,  he  cannot  be- 
held t>ound  upon  the  contract.  MacMackin  v.  Tim- 
mins  (Pa.) 30  Alb.  L.  J.  66. 

Where  the  agreement  is  made  by  written  com- 
munications, it  must  appear  from  t>oth  or  some  of 
them  to  be  known  to  both  parties  that  the  execu- 
tion of  the  formal  lease  was  to  be  a  condition  pre- 
cedent to  the  agreement  becoming  obligatory. 
Cochrane  v.  Justice  Min.  Co.  16  Colo.  415. 

There  is  some  apparent  conflict  in  the  application 
of  this  rule  that  if  the  execution  of  a  formal  con* 
tract  is  an  element  of  the  agreement  there  will  be 
no  contract  until  it  is  done,  and  that  mentioned 
above,  that  the  mere  understanding  or  suggestion 
that  there  shall  be  a  formal  contract  will  not  make 
its  absence  fatal.  The  point  of  difference  probably 
comes  in  the  different  views  of  what  is  necessary  to 
make  the  execution  of  a  formal  contract  an  ele- 
ment of  the  agreement.    It  has  been  held  that— 

If  by  agreement  of  the  parties  their  negotiations 
are  to  \ye  reduced  to  writing  there  will  be  no  per- 
fect contract  so  long  as  the  act  of  reducing  it  to 
writing  and  signing  it  remains  to  be  done.  Cong- 
don  V.  Darcy,  46  Vt.  478. 

If  the  intention  is  expressed  by  both  parties  that 
there  shaU  be  a  formal  written  agreement  between 
them,  then  the  correspondence  will  be  simply  pre- 
liminary, and  cannot  be  regarded  as  a  final  oon- 
tract.    Sidney  Glass  Works  v.  Barnes,  86  Hun,  374« 

Where  it  has  been  agreed  that  the  contract  should 
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tiffs.  This  was  not  satisfactory  to  the  de- 
fendant, and  it  returned  it  to  the  plain- 
tiffs with  certain  modifications,  which  were 
not  referred  to  in  the  correspondence.  These 
modifications  were:  (1)  That  the  fruit 
should  be  well  protected  from  frost  and  well 
hayed ;  (2)  that  if,  in  the  judgment  of  the 
plaintiffs,  it  was  necessary  or  prudent  that 
tlie  cars  should  be  fired  through,  the  plaintiffs 
should  furnish  the  stoves  for  the  purpose,  and 
the  defendant  pay  the  expense  of  the  man  to 
be  employed  in  looking  after  the  fires  to  be 
kept  in  the  cars;  (8)  that  the  plaintiffs 
should  line  the  cars  in  which  the  fruit  was 
shipped.  These  conditions  were  more  bur- 
densome, and  rendered  the  contract  less  prof- 
itable to  the  plaintiffs.  They  were  not  ex- 
pressed in  the  correspondence,  and  I  think, 
cannot  be  implied.  They  were  not  assented 
to  by  the  plaintiffs,  and  on  their  declining  to 
incorporate  them  in  the  paper  the  defendant 
treated  the  negotiations  as  at  an  end,  and 
notified  the  plaintiffs  that  it  had  placed  its 
order  with  other  parties.  There  was  some 
fuither  correspondence,  but  it  is  not  material 
to  the  question  presented  by  the  appeal .  The 
writings  and  telegrams  that  passed  between 
the  parties  contain  all  the  elements  of  a  com- 
plete contract.  Nothing  was  wanting  in  the 
plaintiffs'  original  proposition  but  the  de- 
endant's  assent  to  it,  in  order  to  constitute 


a  contract  binding  upon  both  parties  accord- 
ing to  its  terms.  This  assent  was  i^iyen  upon 
condition  that  a  certain  specified  modification 
was  accepted.  The  plaintiffs  final  ly  assented 
to  the  modification,  and  called  upon  the  de- 
fendant to  signify  its  assent  again  to  the 
whole  arrangement  as  thus  modified,  and  it 
replied  that  it  was  **all  right,"  which  must 
be  taken  as  conclusiye  evidence  that  the  minds 
of  the  parties  had  met  and  agreed  upon  cer- 
tain specified  and  distinct  obligations  which 
were  to  be  observed  by  both.  It  is  true,  as 
found  by  the  learned  referee,  that  the  parties 
intended  that  the  agreement  should  be  form- 
ally expressed  in  a  single  paper,  which,  when 
signed,  should  be  the  evidence  of  what  had 
already  been  agreed  upon.  But  either  party 
was  entitled  to  insert  in  the  paper  any  ma- 
terial condition  not  referred  to  in  the  corres- 
pondence, and  if  it  was  inserted  without  the 
consent  of  the  other  party  it  was  unauthor- 
ized. Hence  the  defendant,  by  insisting 
upon  further  material  conditions,  not  ex- 
pressed or  implied  in  the  correspondence,  de- 
feated the  intention  to  reduce  the  agreement 
to  the  form  of  a  single  paper  signed  by  both 
parties.  The  plaintiffs  then  had  the  right 
to  fall  back  upon  their  written  proposition, 
as  originally  made,  and  the  subsequent  let- 
ters and  telegrams ;  and,  if  they  constituted 
a  contract  of  themselves,  the  absence  of  the 


be  reduced  to  writing  until  it  is  actually  written 
and  signed  by  all  the  parties,  either  of  them  may 
recede.  Villere  v.  Brognier,  8  Mart.  (La.)  849; 
Bloeker  v.  Tillman,  4  La.  80;  i^vendaoo  v.  Arthur, 
80  La.  Ann.  816. 

Although  the  letter  states  that  the  writer  has 
agreed  to  the  proposition,  yet  there  will  be  no  con- 
tract if  the  letter  also  states  that  a  contract  is  to  be 
executed.    Wood  v.  Edwards^  10  Johns.  212. 

If  the  parties  agree  that  the  contract  is  to  be  re- 
duced to  writing,  it  is  not  complete  until  that  writ- 
ing is  made  and  signed.  Des  Bouiets  y.  Gravier,  1 
Mart.  N.  S.  420. 

Agreement  to  execute  formal  contract  may  be  bind- 
ing. 

The  negotiations  for  a  formal  contract  may  have 
progressed  to  a  point  where,  although  no  action 
could  be  maintained  on  the  formal  contract,  yet  a 
liability  might  exist  for  refusal  to  execute  the 
agreement,  which  in  practical  effect  would  be  the 
same  as  for  a  breach  of  the  formal  contract.  Under 
such  circumstances  the  question  of  liabUity  would 
depend  more  upon  the  form  of  action  than  upon 
anything  else.  As  to  the  operation  of  this  princi- 
ple to  insurance  contract,  see  fiote  to  Newark  Mach. 
Co.  V.  Kenton  Ins.  Co.  (Ohio)  22  L.  R.  A.  768. 

A  contract  to  make  and  execute  a  written  agree- 
ment, the  terms  of  which  are  specific  and  mutually 
understood,  is  in  all  respects  as  valid  and  obligatory 
where  no  statutory  objection  interposes  as  the 
written  contract  itself  would  be  If  executed.  If, 
therefore,  it  should  appear  from  the  evidence  that 
the  minds  of  the  parties  had  met;  that  a  proposi- 
tion for  a  contract  had  been  made  by  one  and  ac- 
cepted by  the  other;  that  the  terms  of  this  contract 
were  in  all  respects  definitely  understood  and 
agreed  upon;  and  that  a  part  of  the  mutual  under- 
standing was  that  a  written  contract  embodying 
those  terms  should  be  drawn  and  executed  by  the 
respective  parties,— there  is  an  obligatory  contract 
which  neither  party  is  at  liberty  to  refuse  to  per- 
f onn.  Pratt  v.  Hudson  River  R.  Co.  21 N.  Y.  806. 
29  L.  R.  A. 


The  intention  of  the  parties  to  turn  a  parol  agree, 
ment  Into  a  written  one  does  not  weaken  the  obU 
gations  of  the  parol  agreement,  and  one  of  ^e 
parties  cannot  escape  from  his  obligation  by  refus- 
ing to  execute  the  written  agreement  after  it  has 
been  prepared.    Blight  v.  Ashley,  1  Pet.  C.  C.  15. 

In  reference  to  the  case  of  the  issuance  of  an  in- 
surance policy,  the  court,  in  Baldwin  v.  Chouteau 
Ins.  Co.  of  St.  Louis,  56  Mo.  164,  17  Am.  Rep.  671, 
said,  courts  will  interpose  and  furnish  relief  when 
the  negotiations  have  reached  such  a  point  that 
nothing  remains  to  be  done  but  to  execute  what 
has  been  agreed  upon. 

In  Fowle  v.  Freeman,  9  Ves.  Jr.  851,  It  is  said,  the 
question  is  whether  the  whole  effect  of  the  agree- 
ment is  suspended  by  adding  to  it  a  letter  to  an  at- 
torney desiring  him  to  prepare  a  more  formal  In- 
strument. It  is  impossible  that  the  letter  could 
have  such  an  effect.  If  it  had,  though  that  formal 
agreement  had  been  prepared,  he  would  not  have 
been  obliged  to  sign  it.  At  least  it  amounts  to  this: 
that  if  prepared  he  should  execute  that  more 
formal  agreement.  The  attorney  could  not  intro- 
duce the  least  variation  by  his  direction.  He  had 
bound  himself  so  far  that  those  should  be  the  terms 
introduced. 

But  if  the  negotiation  constitutes  an  agreement 
for  a  contract,  and  not  a  contract,  no  action  can 
be  maintained  on  the  contract  unless  it  is  executed. 
Megrath  v.  Gllmore.  10  Wash.  830. 

A  written  statement:  "  We  agree  to  sell  certain 
lumber  and  will  make  a  contract  giving  the 
right  to  go  on  the  lands  and  cut  the  timber,^*— is 
not  a  contract,  but  merely  an  agreement  to  make 
one,  and  will  not  support  an  action  as  upon  a  sale. 
McDonald  v.  Bewick,  51  Mich.  79. 

Making  out  policies  of  insurance  will  not  enable 
the  insurer  to  maintain  an  action  for  the  premium 
where  its  by-laws  provide  for  the  delivery  of  the 
policies  upon  the  payment  of  the  premium  and  sig- 
nature of  the  deposit  notes,  neither  of  which  has 
been  done.  Real  Estate  Mut.  F.  Ins.  Co.  v.  Roessle, 
1  Gray,  888. 
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formal  agreement  contemplated  was  not. 
under  the  circumstances,  material.  When 
the  parties  intend  that  a  mere  verbal  agree- 
ment shall  be  finally  reduced  to  writing,  as 
the  evidence  of  the  terms  of  the  contract,  it 
may  be  true  that  nothing  is  binding  upon 
either  party  until  the  writing  is  executed. 
But  here  the  contract  was  already  in  writing, 
and  it  was  none  the  less  obligatory  upon  both 
parties  because  they  intended  that  it  should 
be  put  into  another  form,  especially  when 
their  intention  is  made  impossible  by  the  act 
of  one  or  the  other  of  the  parties,  by  insist- 
ing upon  the  insertion  of  conditions  and  pro- 
visions not  contemplated  or  embraced  in  the 
correspondence.  Vtissar  v.  Camp^  11  N.  Y. 
441 :  Broum  v.  Mn-t&n,  50  Hun,  248 :  Pratt  v. 
Hudson  River  R,  Co.  21  N.  Y.  808.  The 
principle  that  governs  in  such  cases  was 
clearly  stated  by  Judge  Selden  in  the  case  last 
cited,  in  these  words.  **A  contract  to  make 
and  execute  a  certain  written  agreement,  the 
terms  of  which  are  mutually  understood  and 
agreed  upon,  is  in  all  respects  as  valid  and 
obligatoiy,  where  no  statutory  objection  in- 
terposes, as  the  written  contract  itself  would 
be,  if  executed.  If,  therefore,  it  should  ap- 
pear thai  the  minds  of  the  parties  had  met ; 
that  a  proposition  for  a  contract  had  been 
made  by  one  party,  and  accepted  by  the  other ; 
that  the  terms  of  this  contract  were  in  all  re- 


spects definitely  understood  and  agreed  upon, 
and  that  a  part  of  the  mutual  understanding 
was  that  a  written  contract  embodying  these 
terms  should  be  drawn  and  executed  oy  the 
respective  parties, —this  is  an  obligatory  con- 
tract, which  neither  party  is  at  liberty  to  re- 
fuse to  perform. " 

In  this  case  it  is  apparent  that  the  minds  of 
the  parties  met,  through  the  correspondence, 
upon  all  the  terms,  as  well  as  the  subject- 
matter,  of  the  contract,  and  that  the  subse- 
quent failure  to  reduce  this  contract  to  the 
precise  form  intended,  for  the  reason  stated, 
did  not  afi^cct  the  obligations  of  either  party, 
which  had  already  attached,  and  they  may 
now  resort  to  the  primary  evidence  of  their 
mutual  stipulations.  Any  other  rble  would 
always  permit  a  party  who  has  entered  into 
a  contract  like  this,  through  letters  and  tele- 
graphic messages,  to  violate  i£,  whenever  the 
understanding  was  that  it  should  be  reduced 
to  another  written  form,  by  simply  su/^gest- 
ing  other  and  additional  terms  and  condi- 
tions. If  this  were  the  rule  the  contract 
would  never  be  completed  in  cases  where,  by 
changes  in  the  market,  or  other  events  oc- 
curring subsequent  to  the  written  negotia- 
tions, it  became  the  interest  of  either  party  to 
adopt  that  course  in  order  to  escape  or  evade 
obligations  incurred  in  the  ordinary  course 
of  commercial  business.     A  stipulation  to  re- 


Where  it  appears  that  the  contract  when  JlnUhed 
should  be  a  formal  one. 

If  the  Intention  was  that  before  the  contract 
should  become  binding  it  should  be  executed  in 
duplicate,  it  will  not  be  held  toibave  been  duly  ex- 
ecuted until  duplicates  at  least  substantially  aUke 
have  been  executed  and  delivered.  Crane  v.  Port- 
land, 0  Mich.  496. 

Where  the  agreement  is  to  be  reduced  to  wrltinflr 
and  sijrned  by  the  parties  before  it  is  to  take  effect, 
the  agreement  will  not  be  binding  in  law  until  it  is 
signed.    Irish  v.  PuUiam,  32  Neb.  24. 

When  the  understanding  is  that  the  contract  is  to 
be  reduced  to  writing,  or  that  it  is  to  be  signed  be- 
fore it  is  acted  on  or  is  to  take  effect,  it  is  not  bind- 
ing until  it  is  so  written  out  or  signed.  MorriU  v. 
Tehama  Consol.  Mill  &  Min.  Co.  10  Nev.  !:»;  Boyd 
V.  Hind.  36  Eng.  L.  &  Eq.  866. 

A  contract  does  not  become  complete  and  bind- 
ing until  reduced  to  writing  and  signed,  if  such  ap- 
pears to  be  the  intention  of  the  parties.  Jersey 
City  Water  Comrs.  v.  Brown.  82  N.  J.  L.  504. 

If  the  correspondence  shows  that  the  parties  did 
not  understand  that  it  made  an  agreement  between 
them,  but  that  they  intended  that  the  agreement 
should  be  formally  reduced  to  writing,  there  will 
be  no  contract  until  the  writing  is  executed. 
Brown  v.  New  York  Cent.  R.  Co.  44  N.  Y.  T9. 

If  in  agreeing  upon  a  bargain  the  parties  also 
agree  that  there  shall  be  a  formal  act  passed  before 
a  notary  with  the  intention  that  the  bargain  shall 
not  be  made  perfect  until  the  notarial  act  is  so 
passed,  the  parties,  though  they  may  have  agreed 
upon  the  terms,  may  recede  before  the  act  is  com- 
plete.   Dietz  V.  Parish,  53  How.  Pr.  217. 

If  after  oral  negotiations  a  paper  is  drawn  up  in 
consequence  of  the  clear  intention  of  both  parties 
to  have  a  written  instrument  signed  by  each  as  the 
evidence  of  any  contract  they  might  make,  and 
the  fact  that  neither  considered  any  contract  con- 
cluded until  the  paper  was  fully  executed,  there 
wiU  be  no  binding  contract  unless  the  paper  is 
signed.  Ambler  v.  Whipple,  87  C.  8. 20  WaU.  646, 22 
L.ed.403. 
29  L.  R.  A. 


Where  the  parol  agreement  is  assented  to,  which 
is  understood  between  the  parties  to  be  put  into 
writing,  it  is  not  binding  until  it  is  put  in  that 
form.    Eads  v.  Carondelet,  42  Mo.  113. 

But  the  reduction  of  a  contract  to  writing  is  not 
necessary  to  its  enforcibility  unless  the  parties  in- 
tended that  it  should  not  be  binding  until  it  was 
put  in  writing.    Montague  v.  WeU,  80  La.  Ann.  90. 

Failure  to  execute  draft  of  contract, 

A  contract  may  be  found  to  exist  between  the 
parties,  although  the  agreement  reduced  into  writ- 
ingasadraft  has  not  been  formally  executed  by 
either.  Broyden  v.  Metropolitan  R.  Co.  2  App.  Gas. 
666. 

EstoppeL 

When  parties  make  and  sign  a  written  memoran- 
dum of  agreement  with  the  understanding  that  a 
formal  contract  embracing  the  same  stipulation  is 
thereafter  to  be  written  out  and  executed,  if  they 
afterwards  act  upon  the  memorandum  it  will  be 
treated  as  a  valid  and  binding  contract,  although 
never  written  out  in  a  formal  manner.  Biggins  v. 
Missouri  River,  Ft.  S.  &  G.  R.Co.  73  Mo.  508. 

If  the  terms  of  a  contract  which  is  tojbe  reduced 
to  writing,  but  never  is,  are  agreed  on,  parties  re- 
ceiving benefits  under  it  will  not  be  heard  to  say 
that  the  understanding  that  it  was  to  be  reduced  to 
writing  was  not  carried  out,  for  the  purpose  of 
avoiding  the  obligation  placed  on  them  by  IL  Mil- 
ler V.  McManis,  57  111.  127. 

Although  one  of  the  parties  notifies  the  other 
that  he  will  not  perform  the  contract  unleos  it  is 
reduced  to  writing,  he  cannot,  after  he  has  gone 
on  and  performed  a  large  part  of  the  work,  repudi- 
ate it  and  recover  a  higher  compensation,  although 
the  notice  to  reduce  to  writing  was  not  complied 
with.    Paige  v.  Fullerton  Woolen  Co.  27  Vt.  485. 

Illustrations  of  proposals  for  formai  contract. 

If  the  execution  of  the  written  agreement  is  to 

be  made  a  condition  of  the  contract,  the  intention 

must  be  expressed  in  such  a  way  as  to  show  that 

such  condition  was  to  be  insisted  on,  and  for  those 
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duce  a  valid  written  contract  to  some  other 
orm  cannot  be  used  for  the  purpose  of  im- 
posing upon  either  party  additional  burdens 
or  obligations,  or  of  evading  the  performance 
of  those  things  which  the  parties  have  mutu- 
ally agreed  upon  by  such  means  as  made  the 
promise  or  assent  binding  in  law.  There  was 
no  proof  of  any  custom  existing  between  the 
shippers  and  consignees  of  such  property  in 
regard  to  the  pavment  of  the  expense  of  fir- 
ing, lining,  and  haying  the  cars.  If  it  be 
said  that  such  precautions  are  necessary  in 
order  to  protect  the  property  while  in  transit, 
that  does  not  help  the  aefendant.  The  ques- 
tion still  remains,  Who  was  to  bear  the  ex- 
pense? The  plaintiffs  had  not  agreed  to  pay 
it,  any  more  than  they  had  agreed  to  pay  the 
freight  or  incur  the  other  expenses  of  trans- 
portation. The  plaintiff  sent  a  plain  prop- 
osition, and  the  aefendant  accepted  without 
any  such  conditions  as  it  subsequently  sought 
to  attach  to  it.  That  the  parties  intended  to 
make  and  sign  a  final  paper  does  not  warrant 
the  inference  that  they  also  intended  to  make 
another  and  different  agreement.  The  de- 
fendant is  in  no  better  position  than  it  would 
be  in  case  it  had  refused  to  sign  the  final 
writing,  without  alleging  any  reasons  what- 
ever. The  principle,  therefore,  which  is  in- 
volved in  the  case,  is  this :  Can  parties  who 
have  exchanged  letters  and  telegrams  with  a 


view  to  an  agreement,  and  have  arrived  at  the 
point  where  a  clear  and  definite  proposition 
is  made  on  the  one  side  and  accepted  on  the 
other,  with  an  understanding  that  the  agree- 
ment shall  be  expressed  in  a  formal  writing, 
ever  be  bound  until  that  writing  is  signed? 
If  they  are  at  liberty  to  repudiate  the  prop- 
osition or  acceptance,  as  the  case  may  be,  at 
any  time  before  the  paper  is  signed,  and  as 
the  market  may  go  up  or  down,  then  this  case 
is  well  decided.  But  if,  at  the  close  of  the 
correspondence  the  plaintiffs  became  bound 
by  their  offer,  and  the  defendant  by  its  ac- 
ceptance of  that  offer,  whether  the  final  writ- 
ing was  signed  or  not,  as  I  think  it  was,  under 
such  circumstances  as  the  record  discloses, 
then  the  conclusion  of  the  learned  referee  was 
erroneous.  To  allow  either  party  to  repudi- 
ate the  obligations  clearly  expressed  in  the 
correspondence,  unless  the  other  will  assent 
to  material  conditions,  not  before  referred  to. 
or  to  be  implied  from  the  transaction,  would 
be  introducing  an  element  of  confusion  and 
uncertainty  into  the  law  of  contract.  If  the 
parties  did  not  become  bound  in  this  case, 
they  cannot  be  bound  in  any  case. 

The  judgment  should  be  reverted,  and  a  new 
trial  granted,  costs  to  abide  the  event. 

All    concur,    except  Earl»   Gray,    and 
Bartlett,  J  J.,  dissenting. 


purposes  a  mere  statement  at  the  close  of  the  letter 
that,  *Mf  this  is  agrreed  to,  the  ai^reement  can  be 
drawn  up  and  sii^ned,**  is  not  sufficient  for  that 
purpose.    Allen  v.  Chouteau,  102  Mo.  909. 

A  letter  stating-,  "We  accept"  the  offer,  "and  now 
hand  you  two  copies  of  the  conditions  of  sale 
which  we  have  signed:  we  will  thank  you  to  slgrn 
them  and  return  one  of  the  copies  to  us,"— will  not 
constitute  a  contract  until  the  copies  arc  signed. 
Ooasley  v.  Maycock,  L.  H,  18  Eq.  180,  43  L.  J.  Ch. 
379,  32  Week.  Rep.  887. 

An  affroement  to  take  a  lease  "subject  to  the 
preparation  and  approval  of  a  formal  contract,"  is 
not  such  contract  as  can  be  specifically  enforced. 
Winn  V.  Bull,  L.  R.  7  Ch.  Div.  29,  47  L.  J.  Ch.  139,  26 
Week-  Rep.  230. 

An  agreement  ^'subject  to  a  contract  to  be  set- 
tled" or  "subject  to  a  proper  contract"  is  not  one 
that  can  be  enforced.  Uarvey  v.  Principal  of 
Barnard's  Inn  Corp.  50  L.  J.  Ch.  750,  46  L.  T.  N.  S. 
280, 29  Week,  Rep.  922. 

A  statement  in  a  letter  acceptln^r  an  offer  for  a 
house,  that  the  other  party  "should  make  anlap- 
pointment  to  meet  to  draw  the  affreement,"  is  not 
sufficient  to  show  that  the  aRrreemcnt  was  not  con- 
cluded so  as  to  be  binding'  on  the  parties.  Cowley 
V.  Watts,  17  Jur.  172,  22  L.  J .  Ch.  601. 

An  acceptance  "subject  to  the  terms  of  a  con- 
tract being  arranged,"  will  not  constitute  a  com- 
plete contract.    Honeyman  v.  Marryatt,  6  H.  L. 

as.  112, 36  L.  J.  Ch.  619, 4  Jur.  N.  S.  17. 
L.  R.  A. 


The  mere  reference  to  a  future  contract  is  not 
enough  to  negative  the  existence  of  a  present  one. 
Bonnewell  v.  Jenkins,  L.  R.  8  Ch.  Div.  70,  47  L.  J. 
Ch.  758, 38  L.  T.  N.  S.  81, 28  Week.  Rep.  294. 

Intention  to  have  formal  contract  as  evidence. 

The  fact  that  the  parties  have  decided  to  have  a 
formal  written  agreement  executed  is  strong  evi- 
dence that  the  oral  agreement  was  not  understood 
or  intended  to  be  binding.  Bryant  v.  Ondrak,  87 
Hun,  477. 

The  fact  that  the  parties  agree  to  reduce  the 
agreement  to  writing  to  be  signed  by  the  parties, 
is  strong  evidence  tliat  they  did  not  intend  the  writ- 
ing to  be  complete  until  it  was  reduced  to  writing 
and  signed.    Irish  v.  Pulliam,  32  Neb.  24. 

The  fact  that  parties  negotiating  a  contract  con- 
template that  a  formal  agreement  shall  be  made 
and  signed  is  some  evidence  that  they  do  not  In- 
tend to  bind  themselves  until  the  agreement  is 
reduced  to  writing  and  signed.  But,  nevertheless, 
it  is  always  a  question  of  fact,  depending  upon  the 
circumstances  of  the  particular  case,  whether  the 
parties  had  not  completed  their  negotiations  and 
concluded  a  contract  definitely  complete  in  all  its 
terms  which  they  intended  should  be  binding  upon 
them,  and  which,  for  greater  certainty  or  to  an- 
swer some  requirement  of  the  law,  they  designed 
to  have  expressed  in  a  formal  written  agreement. 
Wharton  v.  Stoutenburgh,  85  N.  J.  Bq.  366. 

H.   P.  F. 
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Charles  H.  STEWART,  Admr..  etc.,  of  Hugh 
B.  Wilson,  Deceased.  Plff.  in  Err. , 

WHEELING  &  LAKE  ERIE  R.  CO.  etal. 

(KJ  Ohio  St.  — .) 

*1.  Section  6066  of  the  Revised  Stat- 
utes* which  provides  that:  "When  any  part  of 
the  real  property,  the  subject-matter  of  action,  is 
situate  in  any  county  or  counties  other  than  the 
one  in  which  the  action  is  brouffht,a  certified  copy 
of  the  judgment  in  such  action  must  be  recorded 
in  the  recorder's  offloe  of  such  other  county  or 
counties,  before  it  shall  operate  therein  as  notice 
so  as  to  chargre  third  persons,"  or  affect  interests 
acquired  by  tbem  in  the  property  not  situate  in 
the  county  where  theactiou  was  brought,— re- 
lates to  actions  and  Judgments  in  the  state  courts^ 
and  not  to  those  In  courts  of  the  United  States. 

8.  A  suit  brong^ht  in  a  fedex*al  court  to 
foreclose  a  mortg^ag^e  on  the  property 
of  a  railroad  corporation  operates  as  con- 
structive notice  throughout  the  district,  and  all 
persons  acquiring  an  interest  in  or  lien  on  any 
part  of  the  property  during  the  pendency  of  tiie 
suit  will  be  bound  by  the  decree  and  sale  made 
thereunder;  the  purchaser  will  talccthe  property 
discharged  from  all  such  liens  and  interests, 
though  the  persons  obtaining  them  be  not  parties 
to  the  suit;  they  must  seek  satisfaction  from  the 
proceeds  of  the  sale,  to  reach  which  they  should 
become  parties,  and  bring  their  claims  to  atten- 
tion of  the  court  by  appropriate  pleadings. 

8.  But  a  Judgment  recovered  in  a  state 
court  against  the  railroad  company, 
prior  to  the  commencement  of  the  fore- 
closure suit,  by  a  creditor  wbo  was  not  made 
a  party,  remains  unaffected  by  the  decree  and 
sale;  such  Judgment  becomes  a  lien  on  the  real 
property  owned  by  the  oomimny  at  the  time  of 
its  recovery,  in  the  county  where  rendered,  in- 
cluding lands  acquired  for  the  roadway,  right  of 
way,  depots,  and  other  purposes  of  t tie  company, 
and  continues  to  be  so  against  the  property  in 
the  hands  of  the  purchaser  at  the  foreclosure 
sale. 

4.  While  in  such  case  the  Judj^ment 
creditor  may  not,  except  as  authorized 
by  statute,  sell  on  execution  the  property 
to  which  his  lien  attached,  either  where  it  is  part 
only  of  the  corporate  property  and  is  necessary, 
in  connection  with  the  balance  of  the  property, 
to  enable  the  corporation  to  accomplish  the  pur- 
poses of  its  creation,  and  discharge  the  duties  it 
has  assumed  toward  the  public,  or,  where  the 
sale  would  materially  impair  the  uses  and  value 
of  the  balance  of  the  proijerty,  he  may,  bj'  a  pro- 
ceeding in  e<|uity  to  which  all  persons  in  interest 
are  made  parties,  enforce  his  lien  by  subjecting 
the  whole  of  the  property  to  resale,  ahd  obtain- 
ing a  proper  application  of  the  proceeds. 

5.  In  a  proceeding  for  that  purpose, 
the  purchaser  at  the  foreclosure  sale 
may,  if  necessary  for  his  protection, 
besubrog^ated  to  the  rights  of  the  mortgagee, 
to  the  extent  of  the  purchase  money  paid;  and 

*Headnote8  bytheCoPRT. 


Note.— On  the  subject  of  execution  or  Judicial 
sales  ot  corporate  franchises,  or  of  property  neces- 
sary to  enjojrment  of  such  franchises,  see  note  to 
Brady  v.  Johnson  (Md.)  20  L.  R.  A.  737. 
29  L.  R.  A. 


the  proceeds  of  the  resale  must  flrst  be  applied 
to  the  satisfaction  of  incumbrances  superior  to 
the  lien  of  the  Judgment  creditor.  If  any  there  be, 
including  those  set  up  in  the  foreclosure  suit,  and 
if  nothing  then  remains  for  the  Judgment  credi- 
tor, he  cannot  recover  costs. 

(Junell,18»5.) 

ERROR  to  the  Circuit  Court  for  Huron 
County  to  review  a  judgment  affirmiDg  a 
judgment  of  the  Court  of  Common  Pleas  re- 
fusing to  recognize  the  validity  of  the  liens  of 
certain  judgments  upon  the  property  of  the 
Wheeling  &  Lake  Erie  Railroad  Company. 

Beversed  as  to  one  lien  holder,  and  affirmed  as 
to  tJie  others. 

Statement  by  Williams,  J.: 

On  the  20th  day  of  May,  1889,  Charles  H. 
Stewart,  as  the  administrator  of  the  estate  of 
Hugh  B.  Wilson,  deceased,  commenced  his 
action,  in  the  court  of  common  pleas  of  Huron 
county,  against  the  Wheeling  &  Lake  Krie 
Railroad  Company,  the  Wheeling  and  Lake 
Erie  Railway  Company,  the  Central  Trust 
Company,  of  New  lork,  the  Mercantile  Trust 
Company,  of  New  York,  as  trustee,  John  W. 
Cassell,  William  S.  Fox,  and  Cyrus  Mc- 
Ncely. 

The  petition,  after  stating  the  dueappoint- 
ment  and  qualification  of  tlie  plaintiff  as  ad- 
ministrator, and  the  corporate  character  of 
the  several  companies  defendants,  alleges  that 
the  defendant  railroad  company,  prior  to 
and  during  the  year  ISb^,  was  the  owner,  and 
in  possession  of,  and  operating  a  line  of  rail- 
road in  and  through  Huron,  and  other  coun- 
ties of  the  state,  and  was  the  legal  owner, 
and  in  possession  of  certain  real  estate  situ- 
ated in  the  county  of  Huron,  consisting  of 
its  roadway  and  lands  adjoining  the  same, 
depot  grounds,  and  grounds  occupied  by  its 
machine  shops,  station  houses,  car  houses, 
engine  houses,  and  other  buildings;  that  at 
the  October  term,  1885,  of  the  court  of  com- 
mon pleas  of  that  county,  the  plaintiff  re- 
covered a  judgment  against  the  said  railroad 
company,  for  the  sum  of  $4,049.84,  and  costs, 
which  became  a  lien  on  the  property  of  the 
railroad  company,  and  remains  in  full  force, 
and  unsatisfied  ;  that,  afterward,  on  the  6th 
day  of  March,  1886.  the  plaintiff  cjiused  an 
execution  to  he  issued  on  his  judgment, 
which  was  returned  unsatisfied,  for  want  of 
goods  and  chattels,  or  unincumbered  lands 
whereon  to  levy,  the  property  of  the  company 
then  being  incumbered  to  an  amount  exceed- 
ing its  value;  but  the  incumbrances  having 
been  subsequently  discharged  the  plaintiff 
caused  another  execution  to  issue,  which  was, 
on  the  19th  day  of  4pril,  1889,  levied  on  the 
property  of  the  railroad  company  in  Huron 
county.  The  petition  then  alleges  that  the 
other  defendants  each  claim  to  have  some  lien 
on,  or  right  in,  the  property,  by  reason  of 
which  a  sale  under  the  execution  cannot 
be  effected,  and  prays  they  may  be  requiretl 
to  set  up  their  claims,  or  be  barred,  and  for 
an  adjustment  of  whatever  liens  may  be  set 
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up,  and  a  sale  of  the  property,  and  for  f^eu- 
eral  relief. 

The  defendants,  Cassell,  Fox,  and  Mc- 
Neely,  and  J.  L.  Ames,  who  was  made  a 
party,  each  filed  an  answer  and  cross- petition 
setting  up  judgments  recovered  by  them  re- 
spectively in  the  court  of  common  pleas  of 
Huron  county,  against  the  railroad  company, 
and  the  levy  of  executions  issued  upon  them  ; 
the  judgment  of  Fox  was  recovered  on  the 
4th  day  of  February,  1884,  and  was  for  the 
•sum  or  $789.50;  that  of  Ames,  on  the  Uth 
day  of  September,  1885,  for  $1,427. 18 ;  that  of 
•Cassell,  on  the  25th  day  of  October.  1885, 
lor  $1,846.18;  and  McNeely  recovered  two 
judgments— one,  on  the  24th  day  of  May, 
1886,  for  $590.70,  and  the  other  on^the  21st 
day  of  February,  1887,  for  $285.35.  The 
-executions  issued  on  the  judgments  were  all 
levied  at  the  same  time  the  plaintiffs'  exec- 
ution was  levied,  and  upon  the  same  prop- 
•erty  ;  and  the  cross-petitions  contain  substan- 
tially the  same  prayer  as  the  petition.  The 
railroad  company  filed  no  answer.  The  an- 
swer of  the  railwav  company  to  the  petition, 
and  the  several  cross- petitions,  denies  gen- 
erally their  allegations,  and  avers,  that  on 
the  Ist  day  of  November,  1879,  the  railroad 
company  executed  its  first-mortgage  bonds, 
thirty-five  hundred  in  number,  each  for  the 
sum  of  one  thousand  dollars,  payable  on  the 
1st  day  of  November,  1909,  bearing  interest 
at  the  rate  of  six  per  cent  per  annum,  paya- 
ble semiannually  on  the  1st  day  of  May  and 
November,  in  each  year,  and  sold  and  de- 
livered twenty-eight  hundred  of  the  bonds 
to  bona  fide  purchasers ;  that  to  secure  the 
payment  of  the  principal  and  interest  of  the 
bonds,  the  railroad  company  executed  and 
delivered  its  mortgage,  of  deed  of  trust,  to 
the  Farmers'  Loan  &  Trust  Company,  as 
trustee,  and  thereby  conveyed  to  the  trust 
company,  its  successors  and  assigns,  all  the 
railroad  company's  property,  real  and  per- 
sonal of  every  description,  including  the  leal 
estate  in  Huron  county,  in  said  petition  de- 
scribed, "in  trust  for  the  benefit  and  the  se- 
curity of  the  several  persons,  copartnership 
firms,  and  corporate  bodies  who  should  at  any 
time  be  or  become  holders  of  any  of  the  above- 
mentioned  bonds,  to  secure  the  due  and  punct- 
ual payment  of  the  principal  and  interest  of 
«aid  bonds  according  to  the  tenor  and  effect 
thereof.  The  mortgage  or  deed  of  trust  con- 
tained a  provision  that  in  case  default  should 
be  made  in  the  payment  of  any  of  the  install- 
ments of  interest  upon  any  of  said  bonds  and 
such  default  should  continue  for  the  period 
o'f  six  months,  the  principal  of  all  the  bonds 
secured  thereby  should  become  immediately 
due  and  payable;  and  it  was  duly  recorded 
during  the  year  1880,  in  the  office  of  the  re- 
corder of  deeds  of  Huron  county,  Ohio,  and 
in  each  of  the  other  counties  in  which  any 
real  property  of  said  railroad  company  was 
situate.  The  railroad  company  failed  to  pay 
the  interest,  which  became  due  on  the  first 
day  of  November,  A.  D.  1883,  and  on  the 
eighth  day  of  July,  A.  D.  1884.  the  Farm- 
ers* Loan  &  Trust  Company  filed  its  bill  of 
complaint  in  the  circuit  court  of  the  United 
States  for  the  northern  district  of  Ohio  east- 
•«rn  division  against  the  Wheeling  &  Lake 
59  L.  R.  A. 


Erie  Railroad  Company  praying  that  all  of 
the  property  and  franchises  herein  l)efore  de- 
scribed be  sold  under  a  decree  of  said  court 
to  satisfy  the  conditions  of  said  mortgage  or 
deed  of  trust ;  and  on  the  same  day  said  rail- 
road company  duly  entered  its  appearance  in 
said  suit.  OT hat  on  the  18th  day  of  January, 
A.  D.  1886,  a  decree  was  rendered  in  said  suit 
by  said  circuit  court  of  the  United  States, 
finding  the  sum  of  three  million  two  hun- 
dred and  forty- two  thousand  seven  hundred 
and  sixty  ($3,242,760)  dollars,  due  upon  said 
bonds  hereinbefore  described,  and  adjudging 
and  decreeing  that  if  the  said,  the  Wheeling 
&  Lake  £rie  Railroad  Company  should  fail 
within  the  period  of  ten  days  thereafter  to 
pay  into  said  court  said  last- mentioned  sum, 
all  equity  of  redemption  of  said,  the  Wheel- 
ing &  Lake  Erie  Railroad  Company,  in  and 
to  said  mortgaged  property  and  franchises 
should  be  barred  and  foreclosed,  and  said 
mortgaged  property  and  franchises  should  be 
sold  by  Wilbur  F.  Goodspeed,  special  master 
commissioner,  who,  thereafter,  for  the  sum 
of  five  hundred  and  five  thousand  dollars,  sold 
said  railroad  property  and  franchises,  includ- 
ing the  property  in  the  petition  described,  to 
George  J.  Forrest,  Melville  C.  Day,  and 
Daniel  E.  Garrison,  trustees ;  and  on  the  22d 
day  of  June,  A.  D.  1886,  said  circuit  court 
of  the  United  States  duly  confirmed  said  sale 
and  ordered  said  Wilbur  F.  Goodspeed,  as 
special  master  commissioner,  to  execute  and 
deliver  to  said  trustees  a  deed  of  conveyance 
for  said  railroad  property  and  franchises. 
That  in  pursuance  of  the  aforesaid  order  of 
said  circuit  court  of  the  United  States,  said 
Wilbur  F.  Goodspeed,  special  master  com- 
missioner, on  said  23d  day  of  June,  A.  D. 
1886,  executed  and  delivered  to  said  George 
J.  Forrest,  Melville  C.  Day,  and  Daniel  E. 
Garrison,  trustees,  a  deed  conveying  to  said 
trustees  the  railroad  property  and  franchises 
hereinafter  specifically  described,  being  the 
property  described  in  said  mortgage  or  deed 
of  trust  and  the  same  pidperty  described  in  , 
said  petition ;  said  deed  was  duly  recorded 
by  the  recorder  of  deeds  for  the  county  of 

Huron,  Ohio,  on  the day  of ,  A. 

D.  1886,  in  volume of  Deeds,  at  page — . 

That  on  the  ySth  day  of  June,  A.  D.  1886,- 
for  a  valuable  consideration,  the  said  George 
J.  Forrest,  Melville  C.  Day,  and  Daniel  E. 
Garrison,  trustees,  executed  and  delivered 
to  this  defendant,  the  AVheeling  &  Lake 
Erie  Railway  Company,  their  certain  deed, 
whereby  they  conveyed  to  this  defendant  all 
their  right,  title, and  interest  in  said  railroad 
and  property  so  sold  and  conveyed  to  them 
by  said  Wilbur  F.  Goodspeed,  special  master 
commissioner,  being  the  property  described 
in  said  mortgage  or  deed  of  trust  as  well  as 
in  said  petition ;  that  said  last- mentioned 
deed  was  recorded  in  the  office  of  the  recorder 
of  deeds  for  the  county  of  Huron,  Ohio,  on 
the day  of  ,  A.  D.  1886,  in  vol- 
ume   of  Deeds,  at  page .  This  de- 
fendant therefore  denies  that  the  judgment 
mentioned  in  the  petition  and  cross- petitions 
ever  became  a  lien  on  the  real  estate  in  the 
petition  described,  or  on  any  part  thereof." 
The  answer  of  the  Mercantile  Trust  Com- 
pany sets  up  bonds  to  the  amount  of  three 
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millions  of  dollars,  and  a  mortgage  securing 
the  same,  executed  by  the  railway  company 
on  the  6th  day  of  July,  1886,  which  bonds, 
it  is  alleged,  are  in  the  hands  of  holders  for 
value,  and  the  mortgage  embraces  all  the 
property  purchased  by  the  railway  company, 
including  that  described  in  the  plaintiff's  pe- 
tition. The  mortgage  was  recorded  in  Huron 
county,  and  in  each  of  the  other  counties 
in  which  any  of  the  property  is  situated,  in 
August,  1886.  The  defendant  prays  that 
its  mortgage  lien,  and  the  interests  of  the 
holders  of  the  bonds  secured  by  it,  may  be 
protected.  The  Central  Trust  Company,  in 
its  answer,  sets  up  a  subsequent  mortgage 
executed  by  the  railway  company,  on  the 
same  property,  to  secure  bonds  to  the  amount 
of  one  million  five  hundred  thousand  dollars, 
in  the  hands  of  holders  for  value,  which 
mortgage  was  recorded  in  the  several  coun- 
ties where  the  property  is  located,  in  May, 
1888,  and  prays  that  its  rights  and  those  of 
the  bond  holders  may  be  protected.  Demur- 
rers to  these  several  answers  were  filed  by 
the  plaintiff,  and  cross- petitioning  judg- 
ment creditors,  which  were  overruled,  and 
replies  were  then  filed  controverting  their 
allegations,  and  alleging  that  ^if  said  de- 
fendants or  either  of  them,  obtained  the  title 
or  liens,  or  any  of  them,  in  their  said  answers 
pretended,  the  same  were  procured  with  full 
knowledge  and  notice  of  the  prior  rights, 
lien,  and  interest  of  the  plaintiff."  and  the 
other  judgment  creditors  of  the  railroad  com- 
pany. 

After  trial  and  judgment  in  the  court  of 
common  pleas,  the  cause  was  taken  to  the 
circuit  court  on  appeal,  where  it  was  sub- 
mitted upon  an  agreed  statement  of  facts; 
and  that  court  also  made  and  entered  its 
findings  of  fact,  upon  the  issues  joined,  from 
which  it  appears  that  the  allegations  of  the 
petition,  and  of  the  several  cross-petitions 
filed  by  those  having  judgments  against  the 
railroad  company,  as  they  have  already  been 
stated,  are  true,  ahd  the  averments,  as  they 
have  been  stated,  in  the  answers  of  the  rail- 
way company,  the  Central  Trust  Company, 
and  the  Mercantile  Trust  Company  are  also 
true ;  and,  upon  that  state  of  facts  the  court 
.held  that  neither  the  plaintiff,  nor  either  of 
the  other  judgment  creditors,  was  entitled  to 
any  relief,  and,  rendered  judgment  against 
them  for  costs.  A  motion  for  a  new  trial, 
filed  by  them,  was  overruled,  and  a  bill  of 
exceptions,  at  their  request,  was  duly  signed 
and  allowed,  and  they  are  each  asking  the 
reversal  of  the  judgment  rendered  against 
them. 

ifr.  G.  T.  Stewart  for  plaintiff  and 
cross- petitioners  in  error. 

Messrs.  Swayne,  Swayne»  Hayes»  and 
Tyler  for  the  railway  company,  defendant 
in  error. 

Williams,  </.,  delivered  the  opinion  of 
the  court  : 

The  mortgage  executed  by  the  defendant 
railroad  company,  to  the  Farmers'  Jjoan  & 
Trust  Company,  November  1,  1879,  embraced 
all  of  the  property  of  the  mortgagor,  includ- 
ing that  which  the  plaintiff,  in  the  action 
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below,  sought  to  have  subjected  to  sale  for 
the  payment  of  his  judgment.  The  mortgage 
was  duly  recorded  in  1880,  in  each  of  the 
counties  where  any  of,  the  property  was  sit- 
uated. The  suit  to  foreclose  that  mortgage 
was  commenced  in  the  United  States  circuit 
court  of  the  proper  district  on  the  8th  day 
of  July,  1884,  and  the  appearance  of  the  de- 
fendants duly  entered  on  the  same  day.  That 
suit,  which  was  regularly  and  continuously 
prosecuted,  resulted  in  a  decree  of  fore- 
closure, rendered  on  the  13th  day  of  January,. 
1886,  under  which  all  of  the  property  waa 
sold,  and  the  sale  confirmed  on  the  2m  day 
of  June,  1886.  The  purchasers,  after  receiv- 
ing their  deed  for  the  property,  conveyed  it 
in  due  form  to  the  defendant  railway  com- 
pany, on  the  25th  day  of  June,  1886.  These 
conveyances  were  properly  recorded.  The 
plaintiff  below,  and  the  several  cross-peti- 
tioners, except  Fox,  recovered  their  judg- 
ments against  the  railroad  company,  after 
the  commencement,  and  during  the  pendency 
of  the  foreclosure  suit,  and  none  of  them 
were  made  parties  thereto.  Fox  recovered 
his  judgment  before  the  commencement  of 
that  suit,  but  was  not  made  a  party.  It  ia 
claimed  by  the  defendants  in  error  that  all 
of  these  judgment  creditors,  except  Fox,  are 
bound  by  the  decree  in  the  foreclosure  suit, 
and  whatever  lien  or  right  they  acquired 
against  the  property,  by  their  judgments, 
was  devested  by  its  sale  under  the  decree, 
and  the  purchasers  took  the  title  discharged 
therefrom. 

That  the  court  in  that  suit  had  jurisdic- 
tion of  the  parties,  and  of  the  property  in- 
cluded in  the  mortgage,  is  not  questioned; 
nor  is  it,  that  the  prosecution  of  the  suit 
was  close  and  continuous ;  and  it  is  well 
settled  that  all  persons  who,  in  such  case, 
purchase,  or  otherwise  acquire  an  interest  in 
the  subject  of  the  litigation,  take  with  con- 
structive notice  of  the  pendency  of  the  suit, 
and  will  be  bound  by  its  result,  though  not 
made  a  party.  The  rule  as  formulated  by 
Lard  Cliancellor  Bvicon,  and  generally  adhered 
to  since  is,  that  '^no  decree  bindeth  any  that 
Cometh  in  bona  fide  by  conveyance  from  the 
defendant  before  bill  exhibited,  and  is  made 
no  party,  ne\^ther  by  bill  nor  the  order ;  but, 
where  he  comes  in  pendente  lite,  and  while 
the  suit  is  in  full  prosecution,  and  without 
any  color  of  allowance  or  privity  of  the 
court,  there  regularly  the  decree  bindeth." 
The  rule  is  founded  in  necessity,  as  well  as^ 
upon  public  policy,  as,  without  It,  the  judg- 
ment of  the  court  could  in  all  cases  be  frus- 
trated, or  rendered  ineffectual  by  conveyance 
or  incumbrance  made  or  suffered  during  the 
pendency  of  the  suit ;  new  suits  would  then 
become  necessary  against  those  so  obtaining 
an  interest  in  the  subject  of  the  action,  who 
might,  in  the  same  way,  compel  still  further 
suits,  and  so  on,  until  there  would  be  no  end 
to  the  litigation.  As  was  said  by  Chaneell&r 
Kent,  in  Murray  v.  Ballon,  1  Johns.  Ch. 
566,  1  L.  ed.  247,  "no  doubt  the  rule  some- 
times operates  with  hardships  upon  a  pur- 
chaser without  notice,  but  this  seems  to  be 
one  of  the  cases  in  which  private  mischief 
must  yield  to  the  general  convenience."  In 
general,  a  suit  is  to  be  determined  upon  the 
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state  of  case  existing  when  it  was  instituted  ; 
and  persons  who  procure  an  interest  in  its 
subject-matter  during  its  pendency  should, 
if  they  wish  to  assert  any  claim  founded 
upon  that  interest,  become  parties,  and  bring 
it  to  the  attention  of  the  court  by  appropriate 
pleadings.  The  rule  is  (juite  as  applicable 
to  judgment  creditors  as  it  is  to  purchasers, 
or  other  incumbrancers,  and  there  is  no  rea- 
son why  it  should  not  be ;  the  lien  of  the 
judgment  attaches  only  to  the  right  or  title 
which  the  debtor  had  at  the  time  of  its  rendi- 
tion, and  the  position  of  the  creditor  is  not 
more  meritorious  than  that  of  a  mortgagee 
or  bona  fide  purchaser.  It  is  contended, 
however,  by  counsel  for  the  plaintiff  in 
error,  that  section  5056  of  the  Revised  Stat- 
ute, forbids  the  application  ot  the  rule  in 
this  case,  and  prevents  the  foreclosure  suit 
brought  in  the  United  States  court  from 
operating  as  a  lis  peiidens  affecting  the  liens 
of  the  judgments  recovered  in  Huron  county. 
That  section  provides  that :  **  When  any  part 
of  real  property,  the  subject-matter  of  an 
action,  is  situated  in  any  county  or  counties 
other  than  the  one  in  which  the  action  is 
brought,  a  certified  copy  of  the  judgment  in 
such  action  must  be  recorded  in  the  recorder's 
office  of  such  other  county  or  counties,  before 
it  shall  operate  therein  as  notice  so  as  to 
charge  third  persons,  as  provided  in  the 
preceding  section  ;  but  it  shall  operate  as  such 
notice,  without  record,  in  the  county  where 
it  is  rendered ;  but  this  section  shall  not 
apply  to  actions  or  proceedings  under  any 
statute  which  does  not  require  such  record. " 
The  precedi  ng  section  provides  that :  "  When 
the  summons  has  been  served  or  publication 
made,  the  action  is  pending  so  as  to  charge 
third  persons  with  notice  of  its  pendency ; 
and  while  pending  no  interest  can  be  ac- 
quired by  third  persons  in  the  subject-matter 
thereof  as  against  the  plaintiff's  title. "  These 
sections  belong  to  the  code  of  civil  pro- 
cedure ;  and  it  is  obvious  they  relate  to  ac- 
tions brought,  and  judgments  rendered  in 
the  state  courts,  and  not  to  those  in  the  courts 
of  the  United  States.  Section  5056  is,  by  its 
terms,  limited  to  judgments  recovered  in  one 
county,  concerning  real  property  partly  sit- 
uated in  another  county  ;  and  actions  of  that 
nature  are  authorized  by  a  preceding  section 
of  the  Code,  section  5022.  In  the  federal 
courts,  actions  are  not  brought  in  counties, 
but  in  the  district  or  circuit  where  jurisdic- 
tion of  the  parties  and  subject-matter  may  be 
properly  obtained  :  and,  throughout  the  ter- 
ritorial limits  of  that  jurisdiction  their  judg- 
ments operate  as  liens,  and  actions  pending 
as  constructive  notice,  like  those  of  state 
courts  within  their  appropriate  jurisdiction. 
Similar  statutes  have  received  like  construc- 
tion elsewhere.  A  statute  of  the  state  of 
Virginia  provided  that  **  no  lis  pendens,  or 
attachment  against  the  estate  of  a  nonresident, 
shall  bind  or  affect  a  purchaser  of  real  estate, 
without  actual  notice  thereof,  unless  and 
until  a  memorandum  setting  forth  the  title 
of  the  cause  the  general  object  thereof,  the 
court  in  which  it  is  pending,  a  description 
of  the  land  and  the  name  of  the  person  whose 
estate  is  intended  to  be  affected  thereby,  shall 
be  left  with  the  clerk  of  the  court  of  the 
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county  or  corporation  in  which  the  land  is. 
situated,  who  shall  forthwith  record  the  said 
memorandum  in  the  deed  book,  and  index  the 
same  by  the  name  of  the  person  aforesaid." 
When  that  statute  was  in  force,  an  assignee 
in  bankruptcy  brought  suit  in  the  federal 
court  at  Richmond,  to  set  aside,  as  fraudu- 
lent, a  deed  for  certain  real  property  in 
Petersburg.  Pending  the  suit,  a  third  per- 
son, in  good  faith,  purchased  the  property 
from  a  defendant,  ana  paid  full  value  for  it, 
without  notice  of  the  fraud,  or  pending  suit. 
The  court  held  he  took  nothing  by  his  pur- 
chase as  against  the  decree  in  the  federal 
court,  notwithstanding  no  lis  pendens  was 
filed  or  recorded  as  required  by  the  Virginia 
statute.  Ruthergle7i  v.  Wolf,  1  Hughes,  C. 
C.  78.  In  the  case  of  Wilson  v.  iSfflin,  81 
Ind.  35,  it  appeared  that  during  the  pen- 
dency of  a  suit  in  the  federal  court  to  reform 
a  mortgage  so  as  to  embrace  a  tract  of  land 
not  described  in  it,  and  foreclose  the  mort- 
gage when  so  reformed,  Wilson  purchased 
the  land,  which  was  situated  in  a  county 
where  the  federal  court  did  not  sit,  and 
where,  upon  the  records,  the  title  was  in  the 
name  of' his  grantor,  and  no  incumbrance  of 
the  land  appeared  of  record.  His  purchase 
was  made  in  good  faith,  for  value,  and 
without  actual  notice  of  the  mistake  in  the 
mortgage,  or  the  pendency  of  the  suit  to 
reform  and  foreclose  it.  Subsequently,  the 
court  decreed  reformation  of  the  mortgage, 
and  sale  of  the  property.  In  an  action 
brought  by  Wilson,  who  was  in  possession 
of  the  land,  to  quiet  his  title  as  against  the 
decree  of  the  federal  court,  he  relied  on  a 
statute  of  Indiana  which  had  not  been  com- 
plied with,  similar  in  its  provisions  to  that 
of  Virginia,  heretofore  mentioned ;  but  the 
court  decided  against  him,  holding  that  the 
statute  had  "*  no  effect  upon  suits  in  the  United 
States  courts. "  And  in  Majors  v.  Oowell,  51 
Cal.  478,  it  was  held  that  the  clause  of  the 
practice  act  of  that  state,  "relating  to  the 
filing  of  a  lis  pendens,  does  not  apply  to  suitors 
except  in  the  state  courts. " 

It  follows  that  the  judgments  recovered 
against thedefendant  railroad  company,  while 
the  suit  was  pending  in  the  federal  court  to 
foreclose  the  mortgage  embracing  the  prop- 
erty which  it  is  sought  to  subject  to  their 
payment,  created  no  lien,  nor  gave  any  right 
or  remedy  to  those  creditors  that  can  now" be 
enforced  or  be  made  effectual  against  the 
property.  But  Fox,  whose  judgment  was  re- 
covered prior  to  the  commencement  of  that 
suit,  and  who  was  not  made  a  party  to  it, 
occupies  a  different  position, and  is  not  with- 
out remedy,  unless  it  is  to  be  denied  upon 
some  other  ground.  The  nature,  as  well  as 
the  existence  of  that  remedy,  is  well  settled. 
It  is  the  duty  of  a  mortgagee  to  make  all 
persons  who  appear  of  record  to  have  a  lien 
upon  or  interest  in  the  mortgaged  premises 
parties  to  his  action  of  foreclosure,  and  if  he 
does  not,  their  lien  or  interest  remains  un- 
affected thereby  ;  and  any  such  incumbrancer, 
whether  prior  or  subsequent  to  the  mortgage, 
who  has  not  been  made  a  party, /may  maintain 
action  to  enforce  his  lien,  and  have  a  resale 
of  the  property  for  that  purpose ;  if  a  sub- 
sequent incumbrancer,  he  is  only  entitled  to- 
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have  applied  to  the  payment  of  his  claim 
such  part  of  the  proceeds  of  the  resale  as  may 
be  necessary,  which  remains  after  the  pay- 
ment of  the  prior  incumbrance  and  costs,  and 
if  nothing  so  remains  he  cannot  recover  costs ; 
but  he  is  not  required,  as  a  condition  of  his 
right  of  resale,  to  first  pay  such  prior  in- 
cumbrance. The  purchaser  at  the  first  sale 
takes  the  title  of  the  mortgagor  and  mort- 
gagee, and  may,  for  his  protection,  be  sub- 
rogated to  the  rights  of  the  latter  to  the  extent 
of  the-  purchase  money  paid.  FriscJie  v. 
Kramer,  16  Ohio,  126,  139,  47  Am.  Dec.  368 ; 
Myers  v.  Uewitt,  16  Ohio,  449 ;  Childs  v. 
GJiilds,  10  Ohio  St.  339.  75  Am.  Dec.  512 ; 
Stewart  v.  Johnson,  30  Ohio  St,  24  ;  JloUiger 
V.  Bat^,  43  Ohio  St.  437;  Vanderkemp  v. 
SJtelttm,  11  Paige,  28,  5  L.  ed.  45. 

But  it  is  contended  the  remedy  cannot 
properly  be  enforced  in  this  case,  because 
the  railroad  company,  when  the  judgment 
was  recovered  against  it,  was  a  publ  ic  agency 
whose  property  was  essential  to  the  exercise 
of  its  franchise,  and  the  discharge  of  those 
duties  it  had  assumed  toward  the  public; 
and  the  railway  company  holds  the  property, 
it  is  claimed,  impressed  with  the  same  pub- 
lic trust,  and  secured  by  the  same  right  of 
exemption.  There  are  authorities  which 
maintain  the  general  proposition,  that  the 
real  property  of  corporations  classed  as  pub- 
lic agencies,  such  as  railroad  companies, 
which  is  essential  to  the  exercise  of  theif 
corporate  franchise,  and  the  performance  of 
tlieir  duties  to  the  general  public,  cannot  be 
sold  on  execution,  without  statutory  author- 
ity ;  and,  further,  that  a  part  only  of  the 
prooerty  of  such  a  corporation  cannot  be  so 
sold,  when  the  sale  would  practically  de- 
stroy, or  seriously  impair  the  uses  and  value 
of  the  remainder.  Conceding,  however,  that 
considerations  of  public  poficy,  or  the  pe- 
culiar nature,  uses,  and  incidents  of  prop- 
erty owned  by  such  quasi  public  corpora- 
tions, forbid  the  sale,  upon  execution  of  the 
whole  or  parts  of  the  property,  with  or 
without  the  corporate  franchise,  it  does  not 
follow  that  a  lien  upon  it  may  not  be  created 
by  the  recovery  of  a  judgment  against  the 
corporation,  which  may  be  preserved  in  some 
mode,  and  enforced  by  some  appropriate  pro- 
ceeding. If  it  could  not  be,  it  is  evident 
the  purposes  of  the  corporation  would  gen- 
erally, if  not  always,  fail  ;  for  ordinarily,  in 
conducting  its  business,  it  becomes  necessary 
to  contract  debts  and  incur  obligations,  and 
it  being  understood  the  creditor  has  no  means 
of  enforcing  payment,  the  corporation  could 
obtain  no  credit.  As  said  by  G  hoi  son,,/.,  in 
Coe  v.  Columbus,  P.  &  L  R.  Co.,  10  Ohio  St. 
372,  75  Am.  Dec.  518:  "It  may  be  true  that 
a  railroad  corporation  holds  its  property,  in 
a  certain  sense,  as  a  public  trust,  to  answer 
the  purposes  of  a  public  highway,  the  trans- 
portation of  persons  and  property.  Hut  it  is 
consistent  with  that  public  trust  to  contract 
obligations.  Indeed,  the  very  exercise  of 
the  trust  necessarily  involves  obligations  to 
individuals,  and  to  meet  those  obligations 
the  property  of  the  corporation  must,  in 
some  form,  be  liable.  The  question  is,  in 
what  form?  Shall  it  be  in  the  ordinary  legal 
form  applicable  to  the  property  of  individ- 
29  L.  R.  A. 


uals,  or  shall  peculiar  rules  be  introduced, 
which  may  have  the  effect  to  delay  creditors, 
and  operate  as  a  shield  to  protect  property 
from  their  just  demands?"  The  court,  in 
that  case,  distinguishes  between  the  fran- 
chise of  being  a  corporation,  which,  it  is 
said,  properly  speak ipg,  is' a  franchise  of  the 
incorporators,  and  the  franchise  to  operate 
the  road  and  make  profits  therefrom;  and 
holds  that  the  former  cannot  be  conveyed  or 
sold,  while  the  latter  may  be.  And  with 
respect  to  the  property  of  the  corporation, 
after  it  has  been  mortgaged,  and  the  respec- 
tive rights  of  the  mortgagee,  and  subsequent 
lien  holders,  it  is  said :  "The  property  must 
be  subject  in  some  form  to  the  jnAt  claims 
against  the  party  subsequently  arising,  and 
this  will  frequently  and  necessarily  lead  to 
interruption  and  disappointment  in  a  prior 
arrangement,  as  to  the  time  within  which  it 
is  to  be  performed ;"  and,  further,  that  the 
company  "could  not  by  its  own  act  exempt 
from  the  claims  of  its  creditors  any  part  of 
its  property."  nor  could  the  mortgagee  "ob- 
ject to  the  creation  of  other  legal  liens  upon 
the  property  embraced  in  the  mortgage. "  In 
Lane  v.  Baughman,  17  Ohio  St.  642,  93  Am. 
Dec.  653,  it  is  held  that  "the  remedy  of  a 
judgment  creditor  of  a  railroad  company, 
where  its  property  is  incumbered  by  mort- 
gage, is  in  equity  to  subject  the  interest  of 
the  mortgagor  to  the  payment  of  the  judg- 
ment, except  where*  his  claim  is  such  as  to 
entitle  him  to  have  it  paid  out  of  the  earn- 
ings of  the  company,  when  his  appropriate 
remedy  is  to  subject  the  earnings  to  its  pay- 
ment."  And  this  court  held  in  Dayton,  X. 
<&  B.  R.  Go.  V.  UiPton,  20  Ohio  St.  401,  that 
a  party  who  has  a  lien  on  a  specific  part  only 
of  the  property  of  a  railroad  corporation,  is 
not  entitled  to  a  sale  of  such  part,  where  the 
sale  will  have  the  effect  to  break  the  con- 
tinuity of  the  road  and  interfere  with  the 
public  interests.  The  lien  asserted  in  that 
case  was  in  the  nature  of  a  vendor's  lien 
on  a  piece  of  land  used  for  the  company's 
roadway.  Speaking  of  the  lien  holder's  rem- 
edy in  such  case,  Mcllvain,  ./.,  says:  ^'The 
public  has  and  can  have  no  right  which 
springs  from  an  act  of  injustice  to  the  de- 
fendant in  error.  Its  only  right  is  to  preserve 
the  continuity  of  the  road,  of  the  line  of 
j  public  travel  and  transportation.  And  this 
right  is  as  well  subserved  if  the  ownership 
I  and  management  of  the  highway  be  in  the 
'  hands  of  one  party  as  another.  Uence  the 
public  has  no  interest  impaired  by  a  sale  of 
the  whole  line."  And,  "because  a  part  may 
not  be  sold  on  account  of  the  paramount  right 
of  the  public  to  keep  the  highway  intact,  a 
necessity  arises,  in  order  that  justice  may  be 
done  to  the  defendant  in  error,  to  decree  a 
sale  of  the  whole  line  of  the  road  to  satisfy 
his  lien.  And  this  is  the  only  mode  in  which 
the  rights  and  interests  of  other  parties,  ei- 
ther as  owners  or  1  ien  holders  upon  the  road, 
can  be  protected,  and  their  property  or  se- 
curity saved  from  absolute  destruction." 

In  general,  the  liability  of  property  for 
the  owners'  debts,  except  in  so  far  as  there 
are  express  legal  exemptions,  is  as  unlimited 
as  the  power  of  disposition,  which  is  an  in- 
separable incident  of  ownership,  when  theer 
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is  no  legal  diBability ;  for  the  iDCurring  of 
indebtedness  for  the  payment  of  which  the 
property  may  be  taken,  is  but  a  mode  of  dis- 
position by  the  owner.  Under  our  laws  rail- 
road companies  are  authorized  to  appropriate 
lands  for  their  roadways,  depots,  workshops, 
and  for  various  other  uses,  and  to  acquire 
by  purchase  or  donation  any  lands  in  the  yi- 
cinity  of  the  line  of  the  road,  or  through 
which  it  passes,  deemed  necessary  orconyen- 
ient  for  the  right  of  way,  or  that  may  be 
granted  to  aid  in  the  construction  of  the  road  ; 
and  to  hold  and  convey  the  same  in  such 
manner  as  the  directors  may  prescribe.  Rev. 
Stat.  8281,  3282.  And  that  the  lien  of  a 
judgment  may  attach  to  such  property,  as  it 
does  to  that  of  an  individual,  is  distinctly 
recognized  in  the  legislation  of  this  state. 
Thus,  it  is  provided  by  section  3398,  of  the 
Revised  Statutes  that  the  lien  of  certain 
mortgages  and  deeds  of  trust  executed  by  the 
company  shall  be  postponed  to  the  lien  of 
judgments  recovered  against  the  company 
for  labor  thereafter  performed  for  it,  or  ma- 
terial or  supplies  thereafter  furnished  to  it. 
or  for  damages,  or  losses,  thereafter  sustAined 
by  the  misconduct  of  its  agents,  or  in  actions 
founded  on  its  contracts  or  liability  as  a 
common  carrier  thereafter  made  or  incurred. 
And  the  aubsequent  and  supplemental  sec- 
tions point  out  the  mode  of  enforcing  the  lien 
of  the  judgment  and  preserving  its  priority. 
Section  8516-35,  declares  that  if  one  com- 
pany, owning  a  railroad  jointly  with  another 
-company,  shall  refuse  to  pay  its  part  of  the 
costs  of  making  necessary  auditions  and  im- 
provements as  directed  by  the  statute,  judg- 
ment may  be  recovered  therefor,  which  "shall 
be  a  valid  lien  upon  the  interests  of  the  party 
so  in  default  in  said  railroad  or  part  of  rail- 
road owned  jointly  as  aforesaid,  and  such 
interest  may  be  sold  at  public  sale  as  in 
other  cases  upon  execution,"  and  the  pur- 
chaser shall  enjoy  "all  the  rights,  privileges, 
and  franchises  which  were  exercised  or  en- 
joyed by  the  company  owning  the  same  at 
the  time  of  the  sale."  Other  instances  may 
be  found  in  sections  3299,  5866,  6449.  By 
section  5375  of  the  Revised  Statutes,  a  judg- 
ment is  made  a  lien  on  all  the  lands  of  tbe 
debtor,  and  any  vested  interest  he  may  have 
in  lands,  situated  in  the  county  wliere  the 
judgment  is  rendered,  eitlier  from  the  first 
day  of  the  term  of  the  court  at  whidi  it  is 
rendered,  or  from  the  day  of  its  rendition. 
And  we  are  of  the  opinion  that  judgments 
recovered  against  railroad  corporations  be- 
come liens  upon  their  real  property  situated 
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in  the  county  where  rendered,  and  that  lands 
owned  by  such  corporations  for  their  road- 
ways, rights  of  way,  depots,  and  other  pur- 
poses must  be  regarded  as  property  of  that 
character,  and  subject  to  such  liens.  We  are 
also  of  the  opinion  that  while  the  judgment 
creditor  may  not,  except  as  authorized  by 
statute,  sell  on  execution  the  property  to 
which  his  lien  attaches,  separate  from  the 
franchise  of  the  company,  nor,  when  it  is  part 
only  of  the  corporate  property  and  is  neces- 
sary in  connection  with  the  balance  of  the 
property  to  enable  the  company  to  accom- 
plish the  purposes  of  its  organization,  and 
perform  the  duties  it  owes  to  the  public,  or 
Its  sale  will  materially  impair  the  uses  and 
value  of  the  balance  of  the  property,  he  may, 
by  a  proceeding  in  equity,  to  which  all  per- 
sons interested  are  made  parties,  enforce  his 
lien  by  subjecting  the  whole  of  the  property 
and  franchises  of  the  corporation  to  sale. 

The  pleadings  do  not  seem  to  have  been 
drawn  with  this  view  of  the  case ;  the  prop- 
erty is  not  adequately  described  in  the  peti- 
tion, or  cross-petition  of  Fox ;  but  such  de- 
scription is  supplied  by  the  answer  of  the 
railway  company.  Then,  the  recovery  of 
Fox's  judgment  was  subsequent  to  the  record 
of  the  mortgage  under  which  the  former  sale 
was  had,  and  it  appears  the  proceeds  were 
insuflicient  to  pay  the  indebtedness  secured 
by  it ;  and,  as  it  Is  not  shown  that  the  claim 
on  which  the  judgment  was  rendered  was 
such  as  to  entitle  it  to  priority  over  the  mort- 
gage, the  latter  must  be  treated  as  the  su- 
perior lien,  and  entitled  to  receive  the  un- 
paid balance  out  of  the  proceeds  of  any  sale 
of  the  property  that  may  be  had  at  the  in- 
stance of  Fox,  before  any  part  can  be  prop- 
erly applied  on  his  judgment.  The  holder 
of  the  mortgage,  or  of  the  indebtedness  se- 
cured by  it,  is  therefore  a  necessary  party, 
but  as  he  can  only  be  interested  in  the  dfs- 
tribution  of  the  proceeds  of  the  sale,  it  will 
be  suflicient  if  the  party  is  brought  in  before 
that  takes  place.  The  presence  of  the  party 
is  not  necessary  before  the  decree  of  sale. 
It  may  turn  out  that  the  resale  will  produce 
no  more,  nor  even  enough  to  pay  the  balance 
of  the  mortgage  debt ;  but,  whether  a  suitor's 
remedy  promises  to  be  productive  of  benefi- 
cial results,  or  not,  is  for  his  consideration ; 
the  court  is  concerned  only  with  his  rights. 

The  judfiTitent  rendered  by  the  Circuit  Court 
agaifiHt  Fox  is  reversed,  and  the  cause  will  be 
remanded  for  a  decree  in  his  favor  in  accord 
ance  with  this  opinion. 

In  otiier  respects  tJie  judgment  is  affirmed. 
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STATE  of  Kansas,  ex  rel,  L.  B.  KELLOG, 
Atiy-Oen., 

MISSOURI  PACIFIC  R.  CO. 
( Kan ) 

*A  railroad  company/ which  had  been 
running^  an  exclusive  passen^^r  train 

as  well  as  a  freight  train  each  way  every  day 
over  one  of  Its  branches,  flndingr  the  revenues 
from  the  service  insufficient  to  meet  the  expenses 
of  maintenance  and  operation,  withdrew  the 
passenger  train,  and  thereafter  only  ran  a  daily 
train  each  way,  which  carried  both  passengers 
and  freight.  Upon  complaint  to  the  hoard  of  rail- 
road commi^ioners,  that  tribunal  made  an  order 
directing  the  railroad  company  to  restore  and 
operate  the  passen»rer  train  as  before.  The  rail- 
road company  declined  to  comply  with  the  order, 
and  in  a  proceeding  in  mandamus  it  is.Tidd,  that 
thei  order  is  ,not  final  or  conclusive,  and  cannot 
be  specifically  enforced  in  the  courts. 

(October  S,  1895.) 

APPLICATION  for  a  writ  of  mandamus  to 
compel  the  ruDoing  of  a  passager  train 
upon  a  portion  of  defendant's  road.     Denied. 

The  facts  sufficiently  appear  in  the  opinion. 

Mr.  F.  B.  Dawes  for  plaintiff. 

Messrs.  B.  P.  Waeg^ener,  D.  Martin* 
and  James  W.  Orr,lor  defendant: 

There  is  no  provision  of  said  act  creating 
the  board  of  railroad  commissioners,  or  any 
act  supplemental  thereto,  which  makes  it  the 
duty  of  any  railroad  company  to  comply  with 
any  order  that  the  board  of  railroad  commis- 
sioners may  make,  under  said  section  172 . 

It  is  the  duty  of  a  railway  company  to  so  oper- 
ate it  as  to  afford  adequate  facilities  for  the 
transaction  of  such  freight  and  passenger  busi- 
ness as  may  be  offered. 

When  the  business  of  the  road  does  not  pay 
the  current  expenses,  the  court  will  not  at- 
tempt to  enforce  performance  of  this  duty  by 
mandamus. 

Ohio  d  M.  R.  Co.  V.  People,  120  III.  200. 

If  the  defendant  company  is  violating  any 
of  the  terms  and  conditions  of  its  charter,  or 
any  statute  law  of  the  state  of  Kansas  its  char- 
ter can  be  forfeited  by  quo  warranto  proceed- 
ings instituted  for  that  purpose. 

PeopU  v.  Rome,  W.  &  O.  R.  Co  .  103  N.  Y. 
95. 

If  there  is  not  a  sufficient  traffic  over  a  par- 
ticular line  of  road  to  pay  for  the  expense  of 
running  trains,  this  is  sufficient  evidence  that 
the  public  do  not  require  it  to  be  kept  in  opera- 
tion, and  in  such  case  the  company  may  cease 
operating  the  road,  unless  this  be  contrary  to 
the  express  terms  of  its  charter. 

2  Morawetz,  Priv.  Corp.  §  1119;  Com.  v. 
Fitchhurg  R.  Co.  12  Gray.  180;  1  Rorer,  Rail- 
roads, p.  43;  3  Wood,  Railway  Law,  p.  1714. 

♦Headnote  by  Johnston,  J. 


Note,— On  the  subject  of  mandamus  to  compel 
operation  of  railroad,  see  also   noU  to  State  v. 
Dodge  City,  M.  &  T.  R.  Co.  (Kan.)  24  L.  H.  A.  664. 
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The  only  acts  which  courts  can  control  by 
mandamus  are  such  as  are  purely  ministerial, 
and  with  which  notbini;  like  judgment  or 
discretion  are  connected. 

State  V.  KendaU,  15  Neb.  262;  State  v. 
Washington  County  Suprs.  2  Chand.  (Wis.) 
260:  People  v.  Qreeiie  Cotinty  Suprs.  64  N.  Y. 
600;  Martin  v.  Ingham,  38  Kan.  651. 

The  question  of  what  is  a  sufficient  accom- 
modation is  too  broad  and  comprehensive  to 
be  determined  by  a  mandamus. 

StaU  v.  Missouri  Pac.  R.  Co.  33  Kan.  176; 
G<yrmack  v.  Wolcott,  37  Kan.  393:  StaU  v.  Re- 
publican River  Bridge  Co.  20  Kan.  411;  State 
V.  WiUon,  30  Kan.  661. 

The  defendant  company  cannot  comply 
with  the  order  of  the  board  except  at  a  great 
and  continuous  loss. 

The  Constitution  of  the  United  States  pro- 
vides that:  **  No  person  shall  be  deprived  of 
life,  liberty,  or  property  without  due  process 
of  law;  nor  shall  private  properly  be  taken  for 
public  use  without  just  compensation. '*  ''Nor 
shall  any  state  deprive  any  person  of  life, 
liberty,  or  property  without  due  process  of 
law;  nor  deny  any  person  within  its  jurisdic- 
tion the  equal  protection  of  the  law." 

Stone  V.  Farmers  Loan  d  T.  Co.  116  U.  8. 
307,  29  L.  ed.  636;  Chicago  <fe  N.  W,  R.  Co.  v. 
Dey,  1  L.  R  A.  744.  2  Inters.  Com.  Rep.  325, 
35  Fed.  Rep.  866;  Arkansas  Midland  Rail 
road  V.  Canman,  52  Ark.  517;  Chicago,  M.  d 
St.  P.  R.  Co.  V.  Minnesota,  134  U.  S.  418,  33 
L.  ed.  970,  3  Inters.  Com.  Rep.  209. 

An  order  or  recommendation  of  the  board  of 
railroad  commissioners  concerning  additional 
train  servicelis  not  en  forcible  by  the  commis- 
sioners or  the  courts. 

StaU  V.  Kansas  Cent.  R.  Co.  47  Kan.  497. 

Mandamus  will  not  lie  where  discretion  is  to 
be  exercised. 

State  V.  Robinson,  1  Kan.  188;  Hussey  v. 
Ilamilton,  5  Kan.  462;  State  v.  Republican 
River  Bridge  Co.  20  Kan.  404;  Civil  Code,§  688; 
People  V.  Long  Island  R.  Co.  31  Hun.  125: 
People  V.  Greene  County  Svprs.  64  N.  Y.  600; 
Northern  Pac.  R  Co.  v.  Washington,  142  U. 
8.  492,  35  L.  ed.  1092;  People  v.  New  York,  L. 
E.  d  W.  and  New  York  Cent,  d  U.  R.  R.  Cos. 
63  How.  Pr.  291;  Martin  v.  Ingham,  38  Kan. 
651;  State  v.  Canal  dt  C.  Street  R.  Co.  23  La. 
Ann.  333. 

The  statutes  of  the  state  have  expressly 
vested  railroad  corporations  with  the  power 
and  discretion  "to  regulate  the  times  and  man- 
ner of  operating  their  roads  in  conveying  pas- 
sengers and  property." 

People  V.  New  York,  L  E.  &  W.  R.  Co.  104 
N.  Y.  53.  58  Am.  Rep.  484;  People  v.  New 
York,  L.  R.  d  W.  and  New  York  Cent,  dt  H. 
R.  R.  Cos.  supra. 

This  case  is  very  different  from  those  cases, 
where  a  railroad  corporation  has  ceased  wholly 
to  operate  its  road,  or  abandoned  the  same. 

Potwin  Place  v.  Topeka  R.  Co.  51  Kan.  609- 
State  v.  Dodge  City,  M.  dt  T.  R.  Co.  24  L.  R. 
A.  564.  53  Kan.  829;  State  v.  Dodge  City,  M. 
dk  T.  R.  Co.  53  Kan.  377. 

Mandamus  does  not  lie  to  control  a  railway 
company  in   the  regulation  of  the  time  and 
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manner  in  which  passengers  and  property  shall 
be  transported. 

2  Dill.  Mun.  Corp.  §§  885,  886;  People  v. 
Long  Island  R.  Co.  supra;  Burton  v.  Furman, 
115  N.  C.  166;  State  v.  Canal  db  C.  Street  R.  Co. 
supra. 

Johnston,  «/.,  delivered  the  opinion  of 
the  court: 

The  Le  Roy  &  Caney  Valley  Air-Line  Rail- 
road Company  constructed  a  short  line  of 
railroad,  which  was  leased  to  the  Missouri 
Pacific  Railway  Company,  and  which  after- 
wards formed  a  branch  of  the  Missouri  Pa- 
cific system.  Prior  to  October  20,  1889,  the 
Missouri  Pacific  Railway  Company,  operat- 
ing the  branch  road  unaer  the*  lease,  ran  a 
dally  passenger  train  each  way  over  the 
branch,  and,  in  addition  thereto,  a  freight 
train  each  way  per  day.  The  receipts  of  rev- 
enue from  the  operation  of  the  train  being  in- 
sufiScient  to  meet  the  expense  of  maintenance 
and  operation,  the  railway  company,  on  Oc- 
tober 20,  1889,  withdrew  the  passenger  train, 
and  thereafter  only  a  daily  train,  carrying 
both  passengers  ana  freight,  was  run  over  the 
road  each  way.  On  November  1,  1889,  a  pe- 
tition was  presented  to  the  board  of  railroad 
commissioners,  signed  by  citizens  living 
along  the  line  of  the  railroad,  complaining 
of  the  withdrawal  of  the  passenger  train  from 
the  road,  and  the  discontinuance  of  the  opera- 
tion of  the  same,  and  pray  in  ff  for  an  order 
from  that  board  for  its  restoration  and  opera- 
tion as  theretofore.  After  a  hearing,  and  on 
January  20,  1890.  the  board  of  railroad  com- 
missioners rendered  a  decision  in  favor  of  the 
petitioners,  and  ordered  the  railroad  company 
to  restore  the  passenger  train  service  within 
thirty  days  from  that  date.  Afterwards  an 
extension  of  time  for  putting  on  the  passenger 
train  service  was  ordered,  and  a  rehearing 
had,  which  resulted  in  an  affirmance  of  the 
^rst  order,  and  a  direction  that  the  passenger 
train  should  be  restored  to  the  road  on  or  be- 


fore May  1,  1890.  The  railway  company 
declined  to  comply  with  this  order,  and  the 
present  proceeding  was  brought  to  compel 
compliance  with  and  specifically  enforce  the 
order  of  the  railroad  commissioners. 

The  controlling  question  is  whether  the 
court  has  power  to  enforce  such  an  order  of 
the  board  of  railroad  com'missi oners.  This 
question  has,  in  efifect,  been  answered  in  the 
negative  by  a  decision  which  was  made  since 
the  present  action  was  begun.  State  v. 
Kansas  Cent.  R.  Co.  47  Kan.  497.  In  that 
case  it  was  held  that  an  order  of  the  board 
requiring  the  railroad  company  to  repair  its 
track  so  as  to  promote  the  safety  and  conven- 
ience of  the  public  is  advisory  only,  and  is 
not  final  and  conclusive  upon  the  railroad 
company,  or  in  the  courts.  The  powers  of 
the  board  in  the  matter  of  requiring  a  rail- 
road company  to  properly  operate  its  road  and 
furnish  sufficient  passenger  service  are  to  be 
found  in  section  5  of  the  Act  creating  the 
board  and  defining  its  powers  and  duties. 
"Gen.  Stat.  1889,  par.  1328.  This  is  the  sec- 
tion which  was  construed  in  the  cited  case, 
and  the  powers  of  the  board  with  respect  to 
the  operation  of  the  road  are  no  greater  or 
more  extended  than  with  respect  to  the  mak- 
ing of  repairs.  As  was  there  held,  the  board 
is  not  clothed  with  judicial  power,  and  its 
order,  tinder  the  provisions  mentioned,  is  not 
final  and  conclusive ;  nor  has  any  legislative 
provision  ever  been  made  for  the  specific  en- 
forcement of  such  orders  by  mandamus  or 
other  judicial  proceeding.  The  statute,  in- 
stead of  providing  for  the  enforcement  of 
such  an  order  when  compliance  is  refused, 
merely  directs  the  board  to  make  a  report  of 
its  proceedings  and  decision  to  the  governor. 
Following  tliAt  decision,  it  must  be  held  that 
the  state  is  not  entitled  to  the  relief  which 
is  asked,  and  therefore  the  peremptory  writ 
will  be  denied. 

Allen,  (7. ,  concurs ;  Martin,  Oh.  J. ,  hav- 
ing been  of  counsel,  did  not  sit  in  the  case. 
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Joseph  A.  KUHN,  Appi., 

V. 

City  of  PORT  TOWNSEND  et  at.,  Respts. 


(. 
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1  •  The  rl^ht  of  a  municipal  corporation 
to  exercise  the  authority,  powers,  and 
functions  of  an  incorporated  city  can  be  ques- 
tioned only  in  a  direct  proceedinfar  prosecuted  by 
the  proper  public  officers,  and  not  by  private  ac- 
tion for  an  injunction  a^inst  taxes. 

2.  Mere  irregularities  and  infbrmalities 
not  affecting^Jurisdiction  afford  no  ground 
for  collateral  attack  on  proceedings  to  annex 
territory  to  a  city. 

Note.— For  leRisliitive  power  to  annex  territory 
to  municipal  corporations,  see  note  to  State  v.  Cin- 
cinnati (Ohio)  27  L.  R.  A.  737. 

For  coUateral  attack  on  corporate  character  of 
municipality,  see  also  Hornbrook  v.  Elm  Grove 
(W.  Va.)28L.R.A.416. 
^9  L.  R.  A. 


8.    Acquiescence  for  nearly  three  years 

In  the  annexation  of  one's  land  to  a  city  will 
prevent  his  questioning  the  validity  of  the  an- 
nexation, at  least  when  the  [attack  is  based  on 
mere  irregularities  and  informalities  not  affect- 
ing Jurisdiction. 

(September  24, 1885.) 

APPEAL  by  plaintiflf  from  a  judgment  of 
the  Superior  Court  for  Jefferson  County 
in  favor  of  defendants  in  a  proceeding  brought 
to  enjoin  the  collection  of  taxes  which  had 
been  assessed  by  defendant  corporation  on 
plaintiff's  property  situated  upon  a  strip  of 
land  which  defendant  city  had  attempted  to 
annex  to  itself.     Afflrmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Morris  B.  Sachs,  for  appellant: 

The  estoppel  does  not  apply  where  everv- 
thing  is  equally  well  known  to  both  parties. ' 

2  Herman,  Estoppel  &  R«s  Judicata,  §  957; 
Fletcher  v.  Holmes,  25  Ind.  458;  Malloney  v. 
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5oraw,  49  N.  Y.  111.  10  Am.  Rep.  885;  Clark 
V.  Coolidge,  8  Kan.  190. 

Equity  will  interfere  to  prevent  municipal 
authorities  from  transcending  or  from  making 
an  Illegal  use  of  their  powers,  and  relieve 
against  their  unauthorized  or  illegal  acts. 

2  Dill.  Mun.  Corp.  3d  ed.  ^g  906,  914,  916, 
etseq.;  1  Pom.  Eg.  Jur.  2d  ed.  6§  243,  258. 
259,  260;  State  Railroad  Tax  Cases,  92  U. 
8.  575,  23  L.  ed.  668;  Crampton  v.  ZaMskie, 
101  U.  S.  601,  25  L.  ed.  1070. 

While  the  le^slature  may  extend  the  cor- 
porate boundanes  of  municipalities  as  it  sees 
fit,  it  cannot  authorize  the  imposition  of  mu- 
nicipal taxation  upon  such  real  estate  as  evi- 
dently derives  no  benefit  from  its  connection 
with  the  municipality.  Such  taxation  would 
virtually  amount  to  a  taking  of  property  for 
public  use  without  making  compensation. 

Cheaney  v.  Booser,  9  B.  Mon.  330;  Coving- 
ton V.  Souihgate,  15  B.  Mon.  491;  Sharp  v. 
Dnnavan,  17  B.  Mon.  228;  Arhegust  v.  Louis- 
ville, 2  Bush,  271;  Swip  v.  Neuopori,  7  Bush, 
37;  Henderson  v.  Lambert,  8  Bush.  607;  Court- 
ney V.  JymistilU,  12  Bush,  419;  Morfcrd  v. 
Unger,  8  Iowa,  82;  Butler  v.  Muscatine,  11 
Iowa,  488;  Fulton  v.  Davenport,  17  Iowa,  404; 
Langtoorthy  v.  Dubuque,  18  Iowa,  86, 16  Iowa, 
271;  Buell  v.  Ball,  20  Iowa,  282;  Deeds  y.  San- 
bom,  26  Iowa,  419;  Durant  v.  Kauffman,  84 
Iowa.  194;  Brooks  v.  Polk  County,  52  Iowa, 
460. 

Messrs,  Trumbull  A  Trambull,  for  re- 
spondent: 

Relief  will  not  be  granted  in  a  court  of 
equity  by  injunction,  against  illegality  in  tax 
proceedings,  as  a  matter  of  rifzht. 

Cooley.  Taxn.  2d  ed.  p.  760. 

To  obtain  relief  in  equity,  in  this  class  of 
cases,  by  injunction,  it  must  be  brought  under 
some  acknowledged  head  of  equity  jurispru- 
dence. 

Pom.  Eq.  Jur.  1st  ed.  §§  259-265;  Cooley, 
Taxn.  pp.  761,  762;  1  High.  Inj.  §t5  485,  486. 

The  questions  involved  are  not,  in  the  sense 
of  the  code,  of  common  or  general  interest. 

NewcombY,  Borton  County,  18  Wis.  566;  Cut- 
ting V.  Gilbert,  5  Blatchf.  259;  First  Div.  of 
St,  Paul  &  P.  R,  Co,  V.  Parcher,  14  Minn.  297; 
Cooley.  Taxn.  p.  771. 

If  what  is  alleged  in  the  complaint  is  true, 
mere  inspection  of  the  record  would  show  the 
invalidity  of  the  proceeding  on  the  part  of  re- 
spondents, and  equity  would  not  assume  ju- 
risdiction. 

Cooley,  Taxn.  p.  779.  and  notes;  Marsh  v. 
Brooklyn,  59  N.  Y.  280;  Cox  v.  Clift,  2  N.  Y. 
118;  Susquehanna  Bank  v.  Broome  County 
Suprs.  25  N.  Y.  812;  Hnnnewinkle  v.  George- 
Umn,%%V.  S.  547,  21  L.  ed.  231;  Welh  v. 
Buffalo,  80  N.  Y.  258. 

Assuming  that  the  tax  levied,  and  which  it 
is  alleged  that  the  respondents  are  threatening 
to  collect,  is  illegal,  it  by  no  means  follows 
that  it  works  irreparable  injury. 

1  High.  Inj.  §  545;  Judd  v.  Fox  Lake,  28 
Wis.  588;  Sage  v.  Fifield,  68  Wis.  546;  Brook- 
lyn V.  MeseroU,  26  Wend.  182;  Heywood  v. 
Buffalo,  14  N.  Y.  534;  Guest  v.  Brooklyn,  69 
N.  Y.  506 

Courts  of  equity  will  not  interfere  to  review 
the  proceedings  of  inferior  tribunals. 

1  High,  Inj.  §  544;  Blake  v.  Brooklyn,  26 
29  L.R.  A. 


Barb.  801;  Etving  v.  St,  Louis,  12  U.  S.  5 
Wall.  418,  18  L,  ed.  657;  Dows  v.  Chicago,  78 
U.  8.  11  Wall.  108,  20  L.  ed.  65;  Mooers  v. 
Smedley,  6  Johns.  Ch.  28.  2  L.  ed.  48;  Par- 
meter  y.  Bourne,  8  Wash.  45;  State  y,  Warner, 
17  L.  R.  A.  263,  4  Wash.  773. 

Where  complainants  have  been  guilty  of 
laches  in  asserting  their  rights,  and  have  ap- 
parently acquiesced  for  a  series  of  years  in  the 
annexation,  they  will  be  estopped  from  enjoin- 
ing, upon  the  ground  of  invalidity  of  Uie  an- 
nexation, a  tax  imposed  upon  their  property 
annexed  by  the  municipality. 

1  High,  Inj.  §  547,  p.  428;  Logansport  v. 
LaRose,  99  Ind.  117;  1  Beach.  Pub.  Corp. 
§  428.  p.  414;  Black  v.  Brinkley,  54  Ark.  872; 
Graham  v.  Greenville,  67  Tex.  62. 

The  alleged  irregularities  in  the  annexation 
proceeding  is  a  collateral  attack,  and  will  not 
be  entertained  by  the  court  where  it  appears 
that  there  was  jurisdiction  and  that  the  pro- 
ceedings were  not  absolutely  void. 

Granam  v.  Greenville,  supra;  Atchison,  T, 
dk  S.  F.  R.  Co.  V.  Wilson,  33  Kan.  228;  1  DiU. 
Mun.  Corp.  p.  268,  note;  Terre  Haute  y.  Beach, 
96  Ind.  148. 

The  presentation  of  the  petition  to  the  coun- 
cil as  stated  in  the  complaint  called  into  exer- 
cise its  jurisdiction  as  conferred  by  the  act. 

Strieb  v.  Cox,  111  Ind.  299;  MiUion  v.  Car- 
roll County  Comrs,  89  Ind.  5. 

The  objection  that  the  notice  of  election  was- 
not  published  in  a  newspaper  printed  and  pub- 
lished outside  of  such  city  and  in  the  county 
in  which  such  territory  so  proposed  to  be  an- 
nexed is  situated,  is  subject  to  the  same  objec- 
tion as  bein£  a  collateral  attack. 

State  V.  Waxahachie,  81  Tex.  626;  McCraw 
V.  Harralson,  4  Coldw.  84;  Dishon  v.  Smith, 
10  Iowa,  212. 

Where  it  is  impossible  to  give  notice,  the 
want  of  such  a  notice  will  not  avoid  the  elec- 
tion. 

B>u>ell  V.  Jackson,  51  Mich.  129. 

Where  an  injunction  has  been  applied  for  to 
restrain  the  collection  of  a  tax  partly  legal  and 
partly  not,  the  court  will  make  the  payment  of 
the  legal  a  condition  precedent  to  the  granting 
of  the  injunction. 

1  High,  Inj.  ^§  497,  498;  Cooley,  Taxn.  p. 
763;  State  Railroad  Tax  Cases,  92  U.  S.  575. 
28  L.  ed.  668;  German  iVa<.  Bank  of  Chicago 
V.  KimbaU,  108  U.  S.  782,  26  L.  ed.  469. 


Gordon,  J, ,  delivered  the  opinion  of  the 
court: 

This  was  an  action  brought  in  the  superior 
court  of  the  county  of  Jefferson  for  the  pur- 
pose of  restraining  the  collection  of^taxes 
assessed  against  the  lands  of  plaintiff  for  mu- 
nicipal purposes.  The  CTOund  upon  which 
relief  is  sought  is  that  the  property  against 
which  said  taxes  are  levied  is  situated  with- 
in that  portion  of  territory  attempted  to  be 
annexed  to  the  city  of  Port  Townsend  by 
virtue  of  certain  proceedings  upon  the  part 
of  the  officers  of  said  citv,  which  proceed- 
ings, he  alleges,  were  had  and  taken  with- 
out authority  of  law,  and  are  therefore  void. 
Issue  of  fact  was  joined  hy  answer  and  reply, 
and  thereafter,  upon  motion  of  the  respond- 
ents, judgment  was  rendered  upon  the  plead* 
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ings  in  favor  of  respondonts,   from  which 
judgment  this  appeal  is  prosecuted. 

The  city  of  Port  Townsend  was  incorpo- 
rated under  an  act  of  the^legislature  of  the 
territory  of  Washington,  approved  Novem- 
ber 29,  1881.  The  theory  of  the  complaint, 
and  the  sole  ground  upon  which  the  relief 
is  sought,  is  that  the  attempted  annexation 
proceedings  were  void.  The  prayer  of  the 
complaint  is :  "That  upon  the  final  hearing 
herein  the  court  will  order  and  declare  the 
said  attempted  annexation  of  said  property 
so  as  hereinbefore  set  forth  attempted  to  be 
annexed  to  said  city  of  Port  Townsend,  and 
the  acts  and  doings  of  said  citv  of  Port  Town- 
send  in  relation  thereto,  void,  and  of  no  ef- 
fect." 

Various  errors  are  assigned  in  the  appel- 
lant's brief,  relating  principally  to  matters 
within  the  discretion  of  the  lower  court,  all 
of  which,  save  those  hereinafter  noticed, 
were  abandoned  upon  the  oral  argument  in 
this  court ;  and,  although  we  have  examined 
and  considered  them,  we  do  not  think  that 
any  of  them  are  of  sufficient  importance  to 
warrant  a  reversal  of  the  cause.  Section  9 
of  the  Act  of  March  27.  1890,  being  section 
501,  1  Hill's  Code,  is  as  follows:  '*The 
boundaries  of  any  municipal  corporation  may 
be  altered  and  new  territory  included  there- 
in, after  proceedings  had  as  required  in  this 
section.  The  council,  or  other  legislative 
bod^  of  such  corporation,  shall,  upon  re- 
ceiving a  petition  therefor,  siened  by  not 
less  than  one  fifth  of  the  qualified  electors 
thereof,  as  shown  by  the  vote  c^ist  at  the  last 
municipal  election  held  therein,  submit  to 
the  electors  of  such  corporation,  and  to  the 
electors  residing  in  the  territory  proposed 
by  such  petition  to  be  annexed  to  such  cor- 
poration, the  question  whether  such  territory 
shall  be  annexed  to  such  corporation  and 
become  a  part  thereof. "  The  section  further 
provides  for  the  calling  of  a  special  election 
to  be  held  for  that  purpose,  and  skiving  no- 
tice therefor,  and  provision  is  made  for  can- 
vassing and  declaring  the  result.  Continu- 
ing, the  section  provides  that:  **If  it  shall 
appear  upon  such  canvass  that  a  majority  of 
all  the  votes  cast  in  such  territory  and  a  ma- 
jority of  all  the  votes  cast  in  such  corpora- 
tion shall  be  for  annexation,  such  legislative 
body  shall,  by  an  order  entered  upon  their 
minutes,  cause  their  clerk,  or  other  officer 
performing  the  duties  of  clerk,  to  make  and 
transmit  to  the  secretary  of  state  a  certified 
abstract  of  such  vote,  which  abstract  shall 
show  the  whole  number  of  electors  voting 
in  such  territory,  the  whole  number  of  elect^ 
ors  voting  in  such  corporation,  the  number 
of  votes  cast  in  each  for  annexation,  and  the 
number  of  votes  cast  in  each  against  annexa- 
tion.'* It  then  provides  that  "from  and  after 
the  date  of  the  filing  of  such  abstract  such 
annexation  shall  be  deemed  complete,  and 
thereafter  such  territory  shall  be  and  remain 
a  part  of  such  corporation."  It  is  alleged 
in  the  complaint  that  this  section  does  not 
apply  to,  and  has  no  relation  whatsoever  to, 
the  city  of  Port  Townsend.  Learned  counsel 
for  the'appellant,  in  his  very  able  and  exhaus- 
tive brief,  has  failed  to  advance  any  reason- 
ing in  support  of  the  position  thus  assumed. 
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A  similar  question  was  inyolved  in  the  case 
of  State  V.  Warner,  4  Wash.  773,  17  L.  R. 
A.  263,  and  of  that  section  this  court  there 
said:  "In  our 'judgment,  there  can  be  no- 
doulit  that  the  intention  was  to  make  it  ap- 
ply to  municipal  corporations  of  every  class, 
whether  existing  under  special  territorial 
charters  or  under  the  constitution  and  sub- 
sequent laws  of  the  state."  Further  consid- 
eration convinces  us  that  this  is  the  true 
meaning  of  that  section. 

It  appears  from  the  complaint  in  this  ac- 
tion that  in  September,  1890,  a  petition  was- 
presented  to  the  council  of  the  said  city, 
signed  by  a  number  of  persons,  requesting 
that  said  outlying  territory  (describing  it, 
and  which  includes  the  lands  of  appellant) 
be  annexed  to  the  city  of  Port  Townsend, 
and  that  the  city  limits  be  extended  so  as 
to  include  the  same.  Continuing,  the  com- 
plaint alleges  that  "the  said  city  council,  in 
pursuance  thereof,  and  in  attempting  to  an- 
nex the  said  property  and  extend  said  bound- 
aries, caused  a  notice  of  a  special  election  to- 
be  published."  Then  follows  the  notice, 
the  sufilciency  of  which  is  not  questioned. 
"That  said  city  council  caused  said  notice 
of  said  election  to  be  published  for  the  time 
required  by  law  in  a  newspaper  printed  and. 
published  within  the  limits  of  the  city  of 
Port  Townsend,  as  required  by  the  acts  of  the 
legislature  aforesaid."  Further,  it  alleges, 
that  "on  October  27,  1890,  an  election  waa 
held  under  and  by  virtue  of  said  notice,  and* 
thereafter  the  council  proceeded  to  declare 
the  result,  and  made  its  finding  and  declara- 
tion in  respect  thereto,  showing  a  majority 
of  341  in  favor  of  annexation,  and  thereupon 
the  city  council  made  an  order  that  the  city 
attorney  and  clerk  draw  an  abstract  to  be- 
filed  with  the  secretary  of  state."  Continu- 
ing, the  complaint  alleges  "that  ever  since 
the  finding  and  declaration  aforesaid  as  to 
the  canvassing  of  said  vote  and  the  drawing 
and  filing  of  the  abstract  aforesaid  with  the 
secretary  of  state,  the  said  city  of  Port  Town- 
send  has  assumed  and  taken  control  of  and' 
legislated  for  and  assessed  taxes  for  general 
and  special  purposes  upon  and  against  all 
the  property,  both  real  and  personal,  within, 
the  limits  described  in  and  mentioned  in  said 
notice  of  election."  It  is  alleged  in  the  an- 
swer, and  admitted  by  the  reply,  that  the 
plaintifif  was  a  signer  of  the  petition  (already 
mentioned)  which  was  presented  to  the  coun- 
cil, asking  for  such  annexation.  It  is  also 
admitted  that  since  said  attempted  annexa- 
tion various  streets  have  been  laid  out  with- 
in the  territory  so  annexed,  by  authority  of 
said  city,  and  improvements  made  thereon, 
aggregating  thousands  of  dollars;  that  the 
appellant  also  signed  some  of  the  petitions 
to  the  council  praying  for  said  improvements 
and  the  grading  of  said  streets.  It  also  ap- 
pears that  during  the  years  1891-92  he  fur- 
nished the  assessor  of  the  city  with  a  detailed 
list  of  all  his  property  within  the  limits 
thereof,  including  in  said  list  his  property 
situated  in  the  annexed  portion  of  said  city. 
Upon  the  facts  above  noticed,  we  think  the 
judgment  appealed  from  must  be  afii^rmed 
for  two  principal  reasons,  viz.  :  (1)  A  pri- 
vate citizen  cannot  question  the  right  of  a. 
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muDicipal  corporation  to  exercise  the  author- 
ity, powers,  and  functions  of  an  incorporated 
city.  This  can  be  done  only  in  a  direct 
proceeding,  prosecuted  by  the  proper  public 
officers  of  the  state.  (2)  The  appellant  is 
precluded  by  his  conduct  from  maintaining 
the  present  action.  The  following  authori- 
ties, and  many  others  that  might  be  cited, 
support  the  first  proposition  above  laid  down : 
Voss  V.  Vnion  Sc/iool  DUt.  No,  11,  18  Kan. 
467 ;  Stafford  County  School  Dist.  No.  25  v. 
State,  29  Kan.  57 ;  Graham  v.  Qreennlle,  67 
Tex.  62 ;  StockU  v.  Silsbee,  41  Mich.  615 ; 
Clement  v.  Everest,  29  Mich.  19;  MiUlikin 
•V.  Bloomingion,  72  Ind.  161 :  Atchison,  T,  dk 
S.  F.  R  Co.  V.  Wilson,  83  Kan.  228.  In 
the  case  last  above  cited  the  court  says :  **  To 
maintain  this  suit,  and  to  defeat  the  tax  com- 
.plained  of,  the  plaintiff  must  establish,  and 
the  court  must  determine,  that  the  organiza- 
tion of  the  district  is  illegal.  This  cannot 
foe  done  in  the  present  action.  The  legality 
of  the  organization  cannot  be  questioned  in 
a  collateral  proceeding,  nor  at  the  suit  of  a 
private  party.  The  organization  cannot  be 
attacked,  nor  any  action  taken  affecting  the 
existence  of  the  corporation,  except  m  a 
direct  proceeding,  prosecuted  at  the  instance 
of  the  state  by  the  proper  public  officer." 
In  Clement  v.  Everest,  supra,  it  is  said :  **  It 
would  be  dangerous  and  wrong  to  permit 
the  existence  of  municipalities  to  depend  on 
the  result  of  private  litigation.  Irregulari- 
ties are  common  and  unavoidable  in  the  or- 
ganization of  such  bodies ;  and  both  law  and 
policy  require  that  they  shall  not  be  disturb- 
ed, except  by  some  direct  process,  authorized 
by  law,  and  then  only  for  very  grave  rea- 
sons.** In  MuUikin  v.  Bloomington,  supra, 
the  court  says :  "*  As  there  is  a  statute  under 
which  the  town  might  have  become  a  city, 
and  the  complaint  shows  nn  attempt  to  com- 
ply with  this  statute,  and  shows  also  acts 
performed,  after  such  attempt  (conceding  that 
the  statute  was  not  strictly  complied  with), 
as  a  city  corporation,  and  that  powers  were 
asserted  under  the  general  act  for  the  incorpo- 
ration of  cities,  a  citizen,  in  his  own  be- 
half, cannot  attack  the  right  of  the  corporation 
to  exercise  the  functions,  powers,  and  author- 
ity of  an  incorporated  city.  In  such  cases 
as  the  present  the  right  to  exercise  the  pow- 
ers and  authority  of  a  corporation  can  only  be 
questioned  by  a  proceeding  in  the  nature  of 
a  quo  warranto,  filed  by  some  one  possess- 
ing competent  authority,  in  behalf  of  the 
state.**  Without  multiplying  authorities 
upon  a  proposition  s:)  generally  recognized 
and  understood,  we  think  it  can  be  safely 
said  that,  where  the  legislature  has  conferred 
upon  a  city  the  power  to  enlarge  its  corpo- 
rate limits,  and,  having  jurisdiction  of  the 
general  subject-matter  thereof,  the  city  au- 
thorities proceed  to  act  and  to  declare  a  re- 
i89  L.  R.  A. 


suit,  and  thereafter  to  act  upon  such  result, 
the  legality  of  such  acts  cannot  be  called  in 
question  in  a  collateral  proceeding.  8o  here 
the  subject  of  annexing  territory  to  the  city 
was  one  over  which  the  council  of  the  city  of 
Port  Townsend  had  jurisdiction  by  virtue 
of  section  9  of  the  Act  of  1890,  supra.  That 
jurisdiction  was  brought  into  exercise  by  the 
filing  of  the  petition,  regardless  of  whether 
the  petition  complied  with  the  statute,  and 
regardless  of  any  errors  or  irregularities  in 
the  proceedings  of  the  council.  **  The  power 
to  hear  and  determine  a  case  is  jurisdiction ; 
it  is  coi^am  Judiee  whenever  a  case  is  pre- 
sented which  brings  this  power  into  action.** 
United  States  v.  Arredondo,  31  U.  S.  6  Pet. 
691,  8  L.  ed.  547.  In  Morrow  v.  Weed,  4 
Iowa,  77,  66  Am,  Dec.  122,  it  was  held: 
"*  If  there  be  a  petition,  or  the  proper  matter 
of  that  nature,  to  call  into  action  the  power 
or  jurisdiction  of  the  court,  its  sufficiency 
cannot  be  called  in  question  in  a  collateral 
proceeding.  **  To  the  same  effect  is  the  very 
well  considered  case  of  TeiTe  Haute  v.  Beach, 
96  Ind.  148.  The  objections  urged  against 
the  proceedings  of  the  council  of  the  respond- 
ent city  do  not  go  to  any  question  of  juris- 
diction, but  constitute  mainly  irregularities 
and  informalities  not  affecting  jurisdiction, 
and  afford  no  ground  for  collateral  attack. 
The  appellant^B  participation  in  the  annex- 
ation proceedings,  his  subsequent  recognition 
of  the  jurisdiction  of  the  city  authorities, 
his  acquiescence  in  the  result  reached  and 
declared  by  them,  and  his  gross  laches  in 
the  assertion  of  his  rights,  constitute  an 
equitable  bar  to  the  cause  of  action  which 
he,  after  the  lapse  of  nearly  three  years,  first 
attempted  to  assert ;  and  it  would  be  imma- 
terial to  the  result  were  we  to  determine  that 
his  conduct  amounted  to  a  ratification,  or 
an  election,  or  requires  the  application  of 
the  doctrine  of  estoppel.  Strosser  v.  Fort 
Wayne,  100  Ind.  443 ;  Hayward  v.  EUot  Nat. 
Bank,  96  U.  8.  611,  24  L.  ed.  855;  Oraham 
V.  Cfreenville,  supra.  In  Strosser  v.  F^rt 
Wayne,  supra,  it  is  said :  **  If  a  taxpayer 
were  permitted  to  long  acquiesce  in  the  order 
of  annexation,  and  then  secure  its  overthrow, 
great  confusion  would  ensue,  and  much  in- 
justice be  often  done.  High  considerations 
of  public  policy  and  of  justice  require  that 
a  taxpayer  who  is  notified  that  a  public  corpo- 
ration claims  to  have  extended  its  limits  so 
as  to  take  in  his  property  should  act  with 
promptness,  and  proceed  with  diligence,  if 
he  would  resist  the  attempted  annexation.** 
We  think  the  lower  court  was  right  in  giv- 
ing judgment  for  the  respondents  and  in 
denying  appellant's  application  for  leave 
to  amend,  and  said  judgment  is  affirmed. 

Hoytf  Ch,  J. ,  and  Anders  and  Dunbar» 
JJ.,  concur. 
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^1.  By  common  law»  one  joint  tenant* 
tenant  in  common,  or  coparcener  usinip 
the  common  land  exclusively,  but  not  oust- 
ing or  ezoludinff  his  co-owners,  is  not  oharReable 
to  them  for  use  and  occupation;  but  this  rule 
has  been  cbangred  by  section  14.  chap.  100,  Ck>de, 
as  to  Joint  tenants  and  tenants  in  common,  but 
not  as  to  parceners. 

2.   Afcoparcener»  merely  from 'sole  oocupa- 

*Headnotes  by  Brannon,  J". 


tion  of  fthe  premises,  is  not  chargeable  in  favor 
of  coparceners,  unless  he  excludes  them. 
Z*  Where  it  is  proper  to  allow  a  co- 
parcener fbr  improvements  a  charge  for 
use  and  occupation  may  be  set  off  against  the 
improvements. 

4*  Permanent  improvements  made  by 
one  coparcener  without  request  or  agree- 
ment of  others  are  not  chargeable  to  the  others 
personally  or  upon  their  shares  in  the  land;  but 
if  made  by  their  request  or  agreement,  they  are 
a  debt  upon  them,  and  a  lien  on  their  shares  in 
the  land. 

6.  One  joint  tenant/tenant  incommon» 
or  coparcener  can  compel  others  to 
contribute  to  make  necessary  repairs  to  a 
mill  or  house,  after  request  to  assist  and  refusal. 
But  this  compulsion  is  as  to  future  repairs,  not 


NOTB.— Ltai>«ity  of  coUnanU  for  improvements  and 
repairs, 

I.  Improvements.  ^^ 

a.  lAabUUy  at  common  law. 

b.  Liable  in  assumpsU  for  Improvements. 

c.  Rtde  in  equity. 

d.  Lien  for  improvements. 

e.  Interest  on^  improvements. 

t.  Position  of  grantee  of  cotenanCs  share. 
II.  Repairs. 

a.  Cfeneral  doctrine.  *"*? 

b.  Uahility  in  assumpsit. 

c.  Necessity  of  a  demand  and  notice. 

d.  Lien  for  repairs.^ 

Upon  the  question  of  the  liability  of  cotenants 
to  account  for  the  use  and  occupation  of  the  prem- 
ises and  for  rents  and  profits  received  therefrom. 
Bee  note  to  Gage  v.  Gage  (N.  H.)  28  L.  U.  A.  8S9. 

The  question  of  improvements  as  considered  in 
a  claim  for  rents  and  profits  will  be  found  in  the 
same  note,  head  XVIU.,  p.  854. 

The  liability  of  cotenants  for  money  expended  in 
payment  of  taxes,  or  removing  incumbrances,  will 
form  a  separate  note. 

The  question  of  improvements  and  repairs  as 
considered  in  this  note  is  confined  exclusively  to 
the  consideration  of  the  subject  as  between  coten- 
ants strictly  so  called,  namely,  joint  tenants,  ten- 
ants in  conm*  jn,  and  coparceners,  and  does  not, 
therefore,  include  improvements  and  repairs  as  be- 
tween a  tenant  for  life  and  remaindermen,  trustee 
and  cestui  que  trusU  guardians  and  minors,  and 
persons  expending  money  therein  in  the  belief  that 
they  are  the  true  owners,  purchasers  under  a  de- 
fective title  and  others,  all  of  which  will  be  treated 
•of  hereafter. 

\I.  Improvements. 
a.  Liability  at  common  Jaw. 

Where  the  repairs  and  improvements  are  not 
necessary  as  a  reparation  of  the  common  property, 
nor  the  property  itself  such  in  character  as  to 
bring  the  case  within  the  principle  of  contribution, 
and  the  erection  of  the  house  is  voluntary  for 
the  sole  benefit  of  the  party  erecting  it,  and  not 
necessary  to  the  preservation  or  joint  enjoyment  of 
the  estate,  and  no  benefit  or  advantage  is  derived 
therefrom  by  the  cotenants,  they  are  not  liable 
for  such  improvements.  Louvalle  v.  Menard  (1844) 
6  III.  88, 41  Am.  Deo.  181;  Harry  v.  Harry  a^D  127 
Ind.  M:  Blrod  v.  Keller  a888)  89  Ind.  382;  Carver  v. 
Fennimore  (1888)  116  Ind.  286,  288;  Lane  v.  Taylor 
(18r72)40Ind.486. 

A  tenant  in  common  cannot  recover  from  a  co- 
tenant  the  expenses  and  improvements  made,  un- 
less the  ootenant  assented  to  the  improvements. 


Coakley  v.  Mahar  (1885)  ail  Hun,  157:  Ford  v.  Knapp 
(1884)  81  HUn,  622;  Scott  v.  Guernsey  (1866)  60  Barb. 
163,  48  N.  Y.  106. 

And  this  is  so  both  at  law  and  in  equity,  in  the 
absence  of  fraud  or  consent  on  the  part  of  the 
owner.    Bazemore  v.  Davis  (1876)  56  Ga.  504. 

As  one  tenant,  whether  in  possession  or  not,  owes 
no  duty  to  his  cotenant  which  requires  him  to  im- 
prove, cultivate,  or  rent  the  premises.  Sconce  v. 
Sconce  (1884)  16  111.  App.  168. 

He  cannot  at  his  pleasure  charge  his  cotenants 
for  improvements  which  they  neither  agreed  to 
nor  desired,  nor  can  he  ordinarily  claim  for  that 
which  he  has  done  solely  for  his  own  advantage, 
and  for  which  he  has  reaped  the  benefit.  Moore  v. 
V.  Thorp  (1889)  7  L.  R.  A.  731, 16  R.  I;  666. 

This  is  so  no  matter  what  may  be  the  rule  in  re- 
gard to  necessary  repairs,  in  the  absence  of  an  ex- 
press or  implied  contract  to  pay  for  them,  and  the 
parties  must  rely  upon  the  agreement.  Taylor  v. 
Baldwin  aSSO)  10  Barb.  582. 

As  against  his  consent,  one  cotenant  cannot  be 
compelled  to  unite  in  making  improvements  which 
are  not  necessary.    Ibid, 

Especially  where  cotenants  are  well  known  and 
easy  of  access,  improvements  made  are  at  the  risk 
of  the  improving  tenant,  and  will  not,  as  a  matter 
of  right,  be  allowed  to  him  in  the  partition  of  the 
premises.  Johnson  v.  Pelot  (1685)  24  S.  C.  254,  58 
Am.  Rep.  258. 

Such  tenants  cannot  erect  buildings  or  make  im- 
provements on  the  common  property  without  con- 
sent, and  then  claim  to  hold  until  reimbursed  a 
portion  of  the  money  expended;  nor  can  they  au- 
thorize this  to  be  done  by  a  third  person.  Crest  v. 
Jack  a884)  3  Watts,  238,  27  Am.  Dec  353;  Dech's 
App.  (1868)  57  Pa.  467. 

AJad  in  the  absence  of  any  agreement  or  under- 
standing with  his  cotenants  to  that  elfect,  a  coten- 
ant cannot  recover  any  portion  of  the  costs  or 
value  of  the  improvements,  either  in  an  action 
brought  by  him  for  that  purpoee,lor  by  way  of  set- 
off in  another  action  brought  aerainst  him  by  his 
cotenant.    Walter  v.  Greenwood  (1882)  29  Minn.  87. 

So  with  regard  to  improvements  placed  upon  the 
property  and  for  labor  and  trouble  incurred  in 
conducting  a  business  upon  the  premises,  the  coten- 
ant is  not  bound  to  account  in  the  absence  of  a 
special  agreement.  Neil  v.  Shackelford  (1876)  45 
Tex.  119. 

Improvements  which  areunneoessary.expensive 
useless,  fanciful,  or  ornamental,  and  made  with  the 
design  to  render  it  out  of  the  powerjof itbe  proprie- 
tor to  pay  for  them,  and  in  order  to  cause  an 
abandonment  of  his  claim,  will  not  be  allowed. 
Whitledge  v.  Wait  (1804)  Sneed  (Ky.)  385,  2  Am. 
Dec  721. 
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those  already  made  by  'one  of  the  co-owDers. 
This  compulfiloD  only  applies  to  mills  and  houses, 
not  to  fences  or  other  repairs  to  other  prop- 
erties. 
(I.  In  partition  the  part  improved,  if  it 
can  be  done  without  injury  to  others,  should  be 
assl^ed  to  the  improver;  but,  where  this  cannot 
be  done,  the  cost  of  improvement  cannot  be 
charged  to  him  to  whom  it  flroes. 

7.  Where,  however,  the  property  is  not 
susceptible  of  partition,  and  must  be  sold 
to  divide  the  proc^ds,  the  coparcener  who  made 
repairs  and  permanent  Improvements  shall  re- 
ceive out  of  the  proceeds  that  amount  by  which 
the  property,  at  the  date  of  sale,  remains  en- 
hanced in  value  from  the  improvements,  not 
their  orljrinal  cost. 

8.  Where  there  is  no  exception  to  a  com- 


missioner's report,  except  as  to  error 
on  its  fkce,  it  is  taken  as  admitted  by  the  par* 
ties  to  be  correct,  both  as  to  the  principles  and 
the  evidence  on  which  it  rests,  and  the  court  wIlT 
not  look  into  it,  but  must  act  on  it  as  so  admit> 
ted,  except  as  to  infants  and  persons  non  compos^ 
If  excepted  to  not  later  than  the  first  term  after 
its  return,  or  later  by  leave  of  court,  the  admis- 
sion of  its  correctness  ceases,  and  the  court  wilt 
examine  it;  but  on  the  hearing  of  such  excep* 
tlon,  unless  taken  within  ten  days  after  comple- 
tion of  the  report  before  the  commiasioner,  na 
evidence  before  him  can  be  used,  unless  he  has^ 
made  it  a  part  of  the  report,  or  certified  it,  or  the 
court  requires  him  to  certify  such  evidence  by 
order,  in  which  cases  it  may  be  used  to  sustain 
the  exceptions;  but  depositions  taken  after  the 
return  of  the  report  cannot  be  used  to  overthrow 


Neither  will  they  be  allowed  where  there  is  no 
safe  or  intelligible  legal  or  equitable  basis  by  which 
the  excess  can  be  calculated  and  -  ascertained. 
Campbell  v.  Campbell  (1870)  21  Mich.  438. 

Nor  where  there  is  no  proof  that  they  were  ad- 
vised, or  assented,  and  where  such  improvements 
are  not  for  the  benefit  of  the  estate,  but  solely  for 
the  use  and  enjoyment  of  the  party  in  possession. 
Rowan  v.  Beed  (1857)  19  HI.  21. 

So  it  is  with  respect  to  the  expense  of  additions 
made  to  the  buildings  on  the  common  property  in 
the  absence  of  an  agreement  or  assent  on  the  part 
bf  the  latter.  Stevens  v.  Thompson  (1845)  17  N. 
H.103. 

And  with  reference  to  expenses  incurred  by  a 
cotenant  in  clearing  the  land  not  assented  to  by  his 
cotenant.  Kidder  v.  Rixford  (1844)  16  Vt.  169,  42 
Am.  Dec.  504. 

Neither  has  t|ie  joint  owner,  cultivating  land  not 
exceeding  one  half  of  it,  any  right  of  action  against 
his  cotenant  for  Improvements  or  repairs  made  for 
the  purpose  of  improving  and  aiding  the  collection 
of  a  crop.    Becnel  v.  Becnel  (1871)  28  La.  Ann.  160. 

And  a  disseisor  wrongfully  holding  possession, 
and  denying  and  attempting  to  destroy  the  other's 
title,  is  not  entitled  to  contribution  for  improve- 
ments.   Austin  V.  Barrett  (1876)  44  Iowa,  488. 

Neither  will  compensation  for  improvements  and 
ameliorations  be  awarded  to  a  i>arcener  so  as  to 
make  his  coparceners  his  debtors.  Graham  v- 
Graham  (1828)  6  T.  B.  Mon.  562, 17  Am.  Dec.  166. 

If  a  tenant  in  common  cultivates  or  improves 
the  property,  he  does  so  at  his  own  risk,  and  If  loss 
ensues  he  has  no  right  to  contribution;  and,  on  the 
other^band,  if  a  profit  is  made,  his  cotenant  cannot 
claim  the  benefit.  Pico  v.  Columbet  (1850)  12  Cal. 
414,  78  Am.  Dec.  550. 

As  the  enjoyment  of  the  estate  may  be  ample 
compensation  for  the  improvements  made,  where 
there  are  no  equities  existing  Tavorable  to  the 
claim  for  such  Improvements.  Rowan  v.  Reed  (1867) 
19  HL  21. 

In  no  event,  however,  ought  a  balance  for  im- 
proving to  be  charged  up  against  coheirs.  Graham 
V.  Graham,  8uprcu 

If  a  tenant  in  common,  or  Joint  tenant,  desires  to 
unprove  without  asking  the  assent  of  the  co-owner, 
his  course  is  to  have  his  share  set  off  by  partition, 
and  then  to  deal  with  it  as  be  thinks  proper.  Crest 
V.  Jack  (1834)  3  Watts,  238,  27  Am.  Dec  353. 

For  a  tenant  in  common  in  possession  has  no  right 
to  raise  a  charge  for  improvements.  Hancock  v. 
Day  (1840)  McMull.  Eq.  60,  86  Am.  Dec.  203. 

One  tenant  in  common  cannot  make  the  fact  that 
he  has  made  improvements  on  the  common  prop- 
erty operate  as  a  conveyance  to  him  of  any  right, 
title,  or  interest  in  or  to  the  land  on  which  such 
Improvement  is  made.  Curtis  v.  Poland  (1886)  66 
Tex.  511. 
29  L.  R.  A. 


And  the  rule  applies  as  forcibly  to  the  case  of  a 
husband  of  a  tenant  in  common  as  to  one  of  the 
immediate  cotenants.  Roth  well  v.  Dewees  (1863)- 
67  U.  S.  2  Black,  613, 17  L.  ed.  809. 

In  equity,  however,  if  one  tenant  in  common 
stands  by  and  permits  the  improvements  to  be 
made,  and  so  conducts  himself  as  to  encourage  their 
making,  he  will  be  charged  with  such  improve- 
ments, it  being  a  fraud  to  allow  him  to  receive  the  * 
benefits  without  contributing  to  the  costs.  Crest 
V.  Jack,  supra. 

So  when  such  improvements  enhance  the  value 
and  proceeds  of  the  estate,  the  cotenants  should 
not  be  enabled  to  take  advantage,  to  his  Injury^ 
of  improvements  for  which  they  have  contributed 
nothing.  Moore  v.  Thorp  a889)  7  L.  It.  A.  731,  Iff 
R.  1.  655. 

So  expenses  Incurred  by  a  co-owner  as  manager 
of  the  estate  held  In  common  must  be  borne  ratably 
by  the  other  cotenants,  where  such  expenses  are  in- 
curred in  making  useful  improvements,  there  being 
no  objection  raised  at  the  time.  Percy  v.  Millaudon. 
(1828)  6  Mart.  N.  S.  616, 17  Am.  Dec.  196. 

In  Kidder  v.  Rixford  (1844)  16  Vt.  169,  42  Am.  Dec, 
504.  the  court  distinguished  the  case  from  that  of 
Percy  v.  Millaudon,  supra,  which  required  joint 
tenants  to  contribute  ratably  to  useful  expenses  in- 
curred upon  the  property  by  a  Joint  owner  who- 
had  the  management,  where  no  opposition  bad 
been  made  to  such  expenses,  holding<that  such 
case  was  taken  from  the  civil  law  and  was  not  the 
rule  at  common  law. 

And  the  use  of  improved  lands  without  the  pay- 
ment  of  rent  may  be  a  fair  set-off  to  any  additions- 
made  by  the  party  in  possession  by  taking  and. 
subjecting  the  land  to  cultivation.  Rowan  v.  Reed 
a857)  19  111.  21. 

In  Peyton  v.  Smith  (1839)  22  N.  C.  849,  it  was  heB* 
that  one  tenant  in  common  of  land  had  a  right  to 
charge  his  cotenant  with  a  just  proportion  of  ex- 
penses incurred  in  relation  to  the  common  estate- 
where  it  is  shown  that  the  attempts  made  were  in 
all  respects  proper. 

A  tenant  In  common  making  necessary  improve— 
ments  such  as  a  prudent  and  vigilant  man  would 
make  according  to  his  beet  judgment,  with  the 
consent  of  his  cotenant,  is  entitled  to  be  paid  his 
proportion  by  a  cotenant^  although  such  improve- 
ments could  have  been  made  with  greater  ad- 
vantage.   Reed  v.  Jones  (1856)  8  Wis.  421. 

Or  the  circumstances  must  lead  to  or  show  a 
mutual  understanding  between  the  parties,  en- 
titling him  to  compensation.  Redfleld  v.  Gleason 
(1888)  61  Vt.  220. 

And  he  Is  then  entitled  to  contribution.  Jordan 
V.  Soule  a887)  79  Me.  590;  Soule  v.  Frost  (1884)  76  Me. 
119;  Bayley  V.  Denny  0874)  26  La.  Ann.  256. 

And  it  rests  upon  the  cotenant  claiming  tbe- 
benefit  of  improvements  made  by  him  to  sho'w^ 
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the  report.   Tbey  can  be  used  only  to  support  a 
motfoD  to  recommit  the  report. 

9.  Error  on  the  flAce  of  a  report  may  be 
taken  advantaflre  of  in  the  lower  or  appellate 
court,  with  or  without  exceptions. 

10.  Wbere  exception  is  taken  to  a  com- 
missicmer's  report  before  the  commissioner, 
within  ten  days  after  its  completion,  it  is  his  duty 
to  certify  the  exceptions  and  evidence  before 
him  relatinsr  to  the  exceptions,  with  such  re- 
marks as  he  may  see  proper  to  make,  in  order 
that  the  exceptions  may  be  heard  by  the  court 
upon  such  evidence.  He  should  so  certify  the 
evidence  as  to  show  it  to  be  the  evidence  sent  up. 

1 1.  Where  snch  exception  has  been  so 
taken  within  the  ten  days,  the  party  ex. 
ceptiner,  or  the  adverse  party,  may  take  further 


evidence  before  the  return  of  the  report,  and 
upon  it  the  commissioner  may  amend  his  report, 
or  make  an  amended  report,  as  may  suit  the  case, 
and  then  return  his  report  and  amendment,  If 
any,  to  the  office  of  the  court. 

(April  13, 1886.) 


APPEAL  by  complainaDt  from  a  decree  of 
the  Circuit  Court  for  Taylor  County  in  fa- 
vor of  defeudaDts  in  a  suit  brought  by  one  co- 
parcener of  certain  real  estate  to  recover  for 
the  use  and  occupation  of  the  premises  by  his 
coparceners  and  compel  them  to  contribute 
for  repairs  made  by  him  on  the  property.  Be- 
versed  in  part. 
The  facts  are  stated  in  the  opinion. 


that  by  mutual  consent  he  had  the  exclusive  pos- 
session of  a  part  of  the  estate  and  made  improve- 
ments thereon,  and  if  it  oppears  that,  althouirh  he 
had  the  exclusive  possession,  he  did  not  hold  with 
the  consent  of  his  ootenants,  he  cannot  so  recover 
or  claim  the  improvements.  Keed  v.  Reed  (1878)  68 
Me.  668. 

So  an  exception  to  the  above  rule  exists  where 
one  cotenant  performed  services  which  neither  the 
law,  nor  his  partnership  obligations,  nor  the  rela- 
tion of  cotenancy,  imposed  upon  him.  Hedfleld  v. 
Gleason  (1888)  61  V t.  220. 

Where,  however,  the  parties  stand  in  a  peculiar 
relation  to  each  other,  such  as  the  proprietors  of  a 
town  which  they  seek  to  lay  out  and  build  up,  such 
improvements  will  be  allowed,  and  the  necessary 
improvements  in  such  a  case  will  be  such  as  are 
proper,  fit,  and  adapted  to  the  aocompUshment  of 
the  double  object  in  view,  the  enhancement  of 
their  own  property  by  improvement  and  the 
building  up  of  an  important  town,  even  though 
such  improvements  may  not  be  profitable,  the  col- 
lateral advantages  resulting  therefrom  being  such 
as  an  advantageous  man  would  make.  Reed  v. 
Jones  (I9bb)  8  Wis.  421. 

So  improvements  commenced  during  the  lifetime 
of  a  cotenant  and  completed  after  his  death,  pur- 
suant to  the  contract  and  plan  entered  into  by  the 
cotenant s,  will  be  allowed  to  the  cotenant,  the  in- 
tention of  the  parties  t)eing  executed.  Scars  v. 
Munson  a867)  23  Iowa,  880. 

And  with  respect  to  repairs  made  undei^  a  lease 
by  one  tenant  who  erected  a  new  building  upon 
the  premises  with  the  acquiescence  of  his  cotenant, 
the  share  of  such  cotenant  was  held  chargeable 
with  his  proportion  of  the  expenditures.  Pren- 
tice v.  Janssen  (1880)  79  N.  Y.  478. 

In  an  action  of  assumpsit  to  recover  the  value  of 
crops  raised  upon  property  held  in  common,  the 
court  allowed  evidence  of  the  amount  of  lime  put 
upon  the  land  by  the  defendant,  necessary  to  raise 
the  crop.    Luck  v.  Luck  (1886)  113  Pa.  25a 

But  a  tenant  in  common*  with  minors,  making 
necessary  and  valuable  improvements  and  repairs, 
is  not  entitled  to  exclusive  possession  until  reim- 
bursed the  amount  so  expended.  Young  v.  Gkim- 
mel  a854)  4  G.  Greene,  207. 

And  a  rule  to  allow  the  costs  of  improvements 
would  subject  the  owner  of  the  premises  to  a  want 
of  judgment  or  economy  of  the  improver,  and 
render  him  liable  to  be  built  out  of  his  land  by  the 
improvidence  of  the  tenant.  Moore  v.  Williamson 
a868)  10  Rich.  Eq.  328, 78  Am.  Dec.  98. 

At  common  law  no  allowance  will  be  made  for 
improvements,  when  the  .California  practice  act 
only  permits  it  to  the  extent  of  being  used  as  a  set- 
off for  damage?  for  withholding  possession.  Ford 
y.  Holton  a856)  5  Gal.  819. 

The  Louisiana  code,  which  makes  provision  for 
the  protection  of  the  rights  of  coproprietors  of 
20  L.  R.  A. 


property,  does  not  embrace  the  right  to  judicially 
force  one  to  make  a  contract  and  incur  a  debt  for 
the  improvement  of  property,  aooording  to  the 
view  of  the  other.  Morgan  v.  Morgan  (1871)  28  La. 
Ann.  602. 

Under  the  Revised  Statutes  of  Maine,  ed.  1883, 
chap.  88, 8  Id,  the  value  of  the  improvements  made 
by  a  tenant  in  common  are  to  be  considered,  and 
the  assignment  of  shares  made  in  conformity 
therewith.    Reed  v.  Reed,  supra. 

Questions  arising  under  the  Maine  Statute  of 
1855,  as  amended  by  the  Revision  of  1857  (which 
gives  a  cotenant  a  right  to  partition  at  common 
law),  relating  to  improvements  by  coteoants,  as 
they  refer  entirely  to  the  individual  interests  and 
proportion  of  the  parties,  must  be  determined  by 
the  jury  before  an  interlocutory  judgment.  Allen 
V.  Hall  a861)  50  Me.  263;  Ham  v.  Ham  (1855)  89  Me. 
216. 

The  meaning  of  the  language  of  the  above  stat- 
ute was  in  that  case  held  to  be  that  the  tenant 
making  the  improvements  should  have  the  entire 
benefit,  and  if  tbey  were  not  assigned  to  him  spe- 
cifically he  should  have  their  value  over  and  above 
his  share  of  the  common  property.    IlHd. 

And  it  was  also  held  that  a  tenant  in  exclusive 
possession  of  any  part  of  the  premises  "by  the 
mutual  consent^^  of  the  ootenants,  and  having 
made  Improvements  thereon,  was  entitled  to  have 
such  part  assigned  to  him,  unless,  exclusive  of  the 
improvements,  it  exceeds  his  share.  Allen  v.  Hall, 
and  Reed  v.  Reed,  tnipra. 

.  Bu t  a  tenant  in  possession,  making  improvements 
without  the  consent  of  his  cotenant,  cannot  claim 
to  have  his  share  so  set  out  as  to  embrace  such  im- 
provements, and  he  may  be  compelled  to  take  some 
other  portion  of  the  estate,  but  he  is  entitled  to 
have  the  improvements  made  by  him  considered 
and  the  assignment  made  In  conformity  therewith. 
Allen  V.  Hall,  tnipra. 

And  a  tenant  In  common  in  'possession  without 
consent,  making  improvements,  is  entitled  to 
have  the  benefit  of  their  actual  value  to  the  estate 
assigned  to  him,  though  such  share  may  be  on 
other  part  of  the  property.    Reed  v.  Reed,  supra. 

In  an  faction  of  trespass ,  to  try  title  it  was  held 
that  the  mere  fact  that  the  parties  are  tenants  in 
common  does  not  deprive  them  of  the  right  to  com- 
pensation for  improvements,  under  the  Texas  Stat- 
ute, Rev.  Stat.  art.  4814.  Thompson  v.  Jones  (ie90) 
77  Tex.  82ft.  629. 

The  General  Statutes  of  Massachusetts,  chapter 
136,  8  1,  which  re-enact  the  earlier  statutes,  pro- 
vides that  persons  holding  lands  as  joint  tenants, 
coparceners,  or  tenants  in  common  may  be  com- 
pelled to  divide  theisame,  either  by  writ  of  partition 
at  the  common  law,  or  in  the  manner  provided  in 
that  chapter,  and  makes  particular  and  minute  pro- 
visions for  such  partition,  but  this  does  not  pro- 
vide for  compensation  for  t)etterment8  or  improve- 
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Mr,  W.  R.  D.  Dent  for  appellant. 
Messrs,  B.  F.  Martin  and  Frank  Woods 

or  appellees. 

Brannooy  J.,  delivered  the  opinion  of  the 
court: 

Maria  Ward  died  seised  of  an  hotel  prop- 
erty known  as  the  **  Ward  House,  **  in  the  town 
of  Grafton,  leaving  a  husband  and  six  chil- 
dren. Her  husband,  George  W.  Ward,  oc- 
cupied the  property  as  tenant  by  the  curtesy 
from  February,  1878,  when  his  wife  died,  un- 
til December,  1880,  when  he  died.  Four  of 
his  children  lived  in  the  hotel  with  him,  the 
plaintiff,  L.  E.  Ward,  John  B.  Ward,  Mrs. 
Broyles,  and  Archibald  Ward.  Before  the 
father's  death,  and  for  eleven  years  after- 


wards,  the  plaintiff,  L.  E.  Ward,  occupied 
a  stable  on  the  property  as  a  livery  stable, 
and  after  his  death  Mrs.  Broyles  and  husband 
occupied  the  hotel.  Mrs.  Broyles,  by  pur- 
chase from  coparceners  at  different  times  after 
her  father's  death,  became  owner,  including 
her  own  share,  of  five  sixths  of  the  property. 
L.  E.  Ward  brought  this  suit  in  the  circuit 
court  of  Taylor  county,  alleging  that  in  1879 
he  and  several  others  of  the  oaroeners,  see- 
ing that  the  property  was  badly  in  need  of 
repair,  almost  entirely  rebuilt  and  greatly  en- 
larged the  hotel,  at  great  expense,  he  furnish- 
ing a  large  amount  of  means,  labor,  and  ma- 
terial, of  the  amount  of  $1,538.26,  and  that 
Archibald  F.  Ward  and  Lloyd  M.  Broyles, 
for  his  wife,  furnished  material  and  labor,  for 


ments  made  by  a  ootenaot.  Husband  v.  Aidrloh 
0888)185  Mass.  817, 818. 

The  Massachusetts  Stattute  of  1850,  chapter  878, 
re-enacted  in  Qten,  Stat.,  chap.  186,  I  46,  provides 
that  '*when  in  any  writ  or  other  process  of  parti- 
tion^* the  respondent  or  defendant  denied  the  ri^ht 
of  the  petitioner  or  plaintiff,  and  claimed  the  estate 
himself,  and  had  held  the  same  under  a  title  which 
he  believed  to  be  good,  he  should  be  entitled  to 
compensation  for  buildings  or  improvements. 

Under  that  act  an  allowance  for  improvements 
wiU  not  be  made  by  the  court,  where  there  is  no 
denial  of  title  or  holding  under  the  title  believed 
by  the  tenant  in  possession  to  be  good.  Aldrich  v. 
Husband  (1881)  131  Mass.  480;  Chandler  v.  Simmons 
<1870)  106  Mass.  412. 

And  further,  that,  although  a  tenant  in  common 
disseised  can  maintain  a  statutory  action  for  par- 
tition, yet  the  respondent  has  no  remedy  for  im- 
provements. Husband  v.  Aldrich,  supra;  Marshall 
V.  C?rehore  0847)  18  Met  462. 

b.  lAabU  in  assumpsit  for  improvermnts. 

Assumpsit  will  not  lie  by  one  tenant  in  common 
against  his  cotenant  for  a  board  fence  built  upon 
the  land  in  place  of  one  that  has  rotted  down, 
where  such  fence  is  not  a  substantial  benefit  to  the 
premises,  and  a  previous  request  to  join  and  a  re- 
fusal are  not  shown.  Mumford  v.  Brown  (18:96)  6 
Cow.  476, 16  Am.  Dec.  440. 

In  Haven  v.  Mehlgarten  (1857)  19  111.  91,  an  action 
in  assumpsit  was  held  to  lie  by  a  resident  co-owner 
against  his  cotenant  or  his  heirs,  to  recover  money 
expended  in  the  necessary  preservation  of  their 
property  and  franchises,  which  they  were  author- 
ized to  establish  and  required  to  repair  and  main- 
tain under  penalty  of  forfeiture,  even  without  a 
special  request  to  contribute,  such  being  implied 
by  reason  of  the  nature  of  their  ownership  and  re- 
lation and  the  character  of  the  work  done. 

As  to  the  remedy  by  way  of  assumpsit  for  rents 
and  profits  and  use  and  occupation,  see  note  to  Gage 
V.  Gage  (189U)  (N.  H.)  28  L.  R.  A.  844,  div.  V .,  subdiv. 
c. 

o.  Rule  in  equity. 
Although  at  common  law,  independent  of  stat. 
ute,  one  cotenant  cannot  charge  another  with  the 
value  of  improvements  made  by  him  upon  the 
premises,  unless  they  are  made  with  the  latter^s 
consent.,  yet  in  equity  a  different  rule  is  applied,  and 
the  court,  acting  upon  the  maxim,  **he  who  seeks 
equity  must  do  equity,**  will  decree  an  account  and 
suitable  compensation  and  take  them  into  consid- 
eration in  decreeing  a  partition  of  the  premises, 
even  though  such  improvements  have  been  made 
without  consent,  or  a  promise  of  contribution,  or  a 
request  and  refusal,  when  made  by  a  cotenant  who 
believes  he  owns  the  fee  in  severalty,  and  also  when 
made  bona  fide,  provided  they  are  necessary,  use- 
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fuU  substantial,  and  permanent,  enhancing  the 
value  of  the  estate,  or  when  made  under  circum- 
stances creating  an  equitable  lien,  and  not  merely 
for  the  purpose  of  ornamentation,  embarrassment, 
incumbrance,  or  hindrance;  and  the  court  In  such 
cases  will  direct  that  the  portion  of  the  premises  so 
enhanced  in  value  be  assigned  to  the  tenant  making 
such  improvements,  or,  if  that  cannot  conveniently 
be  done,  and  a  sale  is  therefore  resorted  to,  wlU  de- 
cree that  the  purchase  money  shall  be  so  appor- 
tioned as  to  reimburse  such  tenant  his  outlay. 

These  principles  are  borne  out  by  the  courts  of 
the  various  states  in  the  following  oases:  WUkln- 
son  V.  Stuart  (1883)  74  Ala.  196;  Sanders  v.  Robertson 
(1876)  67  Ala.  465;  Drennen  v.  Walker  (I860)  21  Ark. 
557;  Scale  v.  Soto  (1868)86  Cal.  102;  Beverly  v.  Burke 
(1851)  0  Ga.  440,  54  Am.  Dec  851;  Thomas  v.  Mal^om 
(1860)  39  Ga.  828,  90  Am.  Dec.  450;  WUIingham  v. 
Long  (1873)  47  Ga.  540;  Bazemore  v.  Davis  a875)  55 
Ga.  504, 620;  Lou vaUe  v.  Menard  a844)  6  lU.  89, 41  Am. 
Dec.  161;  Howey  v.  Goings  (1851)  18  HL  05,  54  Am. 
Dec  427;  Dean  v.  O'Meara  (1868)  47  111.  UO;  Kurtz  v. 
Hibner  (1870)  55  Hi.  514, 521,  8  Am.  Rep.  666;  Mahoney 
V.  Mahoney  (1872)  65  HI.  406;  Field  v.  Leiter  (1886)  U7 
nt  341;  Martindale  v.  Alexander  (1866)  26  Ind.  104, 80 
Am.  Dec.  458;  Elrod  v.  KeUer  (1888)  80  Ind.  882;  Ou^ 
ver  V.  Coffman  a887)  100  Ind.  547;  Smith  v.  Frost 
(1800)  1  Bibb,  877;  Hart  v.  Hawkins  (1814)  8  Bibb,  510, 
6  Am.  Dec.  666:  Withers  v.  Thompson  (1827)  4  T.  B. 
Mon.  328;  Nelson  v.  Clay  a838)  7  J.  J.  Marsh.  140, 28 
Am.  Dec.  387;  Borah  v.  Archers  (1888)  7  Dana.  176; 
Respass  v.  Breckinridge  (1820)  2  A.  K.  Marsh.  587: 
Bridgford  v.  Barbour  (1882)  80  Ky.  520;  Crafts  v. 
Crafts  (1850)  13  Gray,  360;  Wilson  v.  Duncan  (1870)44 
Miss.  642:  Pickering  v.  Pickering  (1885)  68  N.  H.  466, 
470;  Brookfleid  v.  Williams  (1840)  2  N.  J.  Rq.  341; 
Obert  V.  Obert  a846)  5  N.  J.  Bq.  807;  Dougbaday  v. 
CroweU  a856)  U  N.  J.  Eq.  201;  Hail  v.  PlddockaSTl) 
21  N.  J.  Eq.  311;  Conklin  v.  ConkUn  (1845)  8  Sandf. 
Ch.  64, 6  L.  ed.  771;  Felix  v.  Rankin  a88e)8  Edw.  Cb. 
828, 6  L.  ed.  675;  Town  v.  Needham  (1882)  3  Paige,  545, 
3  L.  ed.  268, 24  Am.  Dec  246;  Hitchcock  v.  Skinner 
(1830)  Hoffm.  Ch.  21, 6  L.  ed.  1050;  Taylor  v.  Baldwin 
(1860)  10  Barb.  588;  Green  v.  Putnam  (1847)  1  Barb. 
500;  Dows  v.  Congdon  (1858)  16  How.  Pr.  571;  Adams 
V.  Smith  a887)  20  Abb.  N.  C.  60. 101;  ScoU  v.  Guem- 
sey  (1866)  48  N.  T.  106;  Ford  v.  Knapp  a866)  102  N.  Y. 
135,  55  Am.  Rep.  782;  Thomas  v.  Evans  (1887)  105  N. 
T.  601, 615, 50  Am.  Rep.  519;  Jones  v.  Carland  (18B6) 
55  N.  C.  502;  Pope  v.  Whitehead  (1873)  68  N.  C.  191, 
200;  (^llett  v.  Henderaon  a879)  80  N.  C.da7;  Moore  v. 
Thorp  (1889)  7  L.  R.  A.  781, 16  R.  L  656;  WUliman  v. 
Holmes  (1860)  4  Rich.  Eq.  476;  Scaife  v.  Thomson 
(1880)  15  S.  C.  368;  Annely  v.  De  Saussure  (1681)  17  8. 
C.  .101;  Johnson  v.  Harrelson  a883)  18  S.  C  604;  Buck 
V.  MarUn  (1884)  21 S.  C.  502, 58  Am.  Rep.  702;  Johnson 
V.  Pelot  (1885)  24  S.  C.  254, 58  Am.  Rep.  258;  Broyles  V. 
Waddel  a872)  U  Heisk.  82;  Reeves  v.  Reeves,  Id.60»; 
Robinson  v.  McDonald  (1854i  11  Tex.  385,  62  Am. 
Dec.  480:  Neil  v.  Shackelford  a876)  45  Tex.  119;  Oa- 
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which  amount  expended  by  him  he  claimed 
compensation.  He  further  alleged  that  for 
several  years  Broyles  and  his  wife  had  the 
possession  and  use  of  the  hotel  property, 
except  the  stable,  without  payment  of  rent, 
but  had  paid  taxes,  and  put  some  repairs  on 
the  property  from  time  to  time  as  needed,  and 
that  he.  the  plaintiff,  had  occupied  the  stable 
without  payment  of  rent.  He  prayed  that  an 
account  of  the  rent  and  improvements  be  ta- 
ken, the  amount  due  him  and  others  be  de- 
creed ;  that  the  property  be  rented  or  sold  to 
satisfy  those  chargeis ;  and  also  that  the  prop- 
erty, not  being  susceptible  of  partition,  might 
be  sold,  and  the  proceeds  divided.  The  other 
parties  resisted  this  demand  of  the  plaintiff 
for  improvements,  saying  that  such  improve- 


ments were  made  bv  their  father  while  in 
possession  as  tenant  by  the  curtesy,  and  any 
charge  bv  the  plaintiff  was  against  him,  not 
against  his  coparceners,  as  they  never  as- 
sented to  such  improvements,  and  neither 
they  nor  their  property  were  liable  therefor. 
The  case  was  referred  to  a  commissioner,  and 
he  reported  a  large  sum  as  due  the  plaintiff 
from  Mrs.  Broyles,  one  of  the  parceners,  for 
rent  and  improvements.  The  court  disal- 
lowed all  claim  by  the  plaintiff  for  improve- 
ments or  rent,  and,  declaring  the  property 
insusceptible  of  partition,  directed  its  sale. 
The  plaintiff  appealed. 

First,  let  us  consider  the  subject  of  rent. 
Are  those  of  the  heirs  who  occupied  the  prop- . 
erty  after  the  end  of  the  father's  estate  by  the 


born  V.  Osbom  (1884)  62  Tex.  496;  Curtis  v.  Poland 
a886)  66  Tex.  611;  Dodson  v.  Hays  (1887)  29  W.  Va. 
677,  679;  Wood  v.  Wood  (1869)  16  Qrant,  Ch.  (U.  C.) 
471:  Blehn  v.  Blehn  (1871)  18  Grant.  Ch.  (U.  C)  497; 
Hovey  v.  Ferguson,  Id.  496;  8 wan  v.  Swan  (1820)  8 
Price,  618. 

The  rule  applies  where  the  tenants  In  common 
have  severally  made  valuable  improvements  on 
distiaot  portions  of  the  property  sought  to  be  par- 
titioned, and  an  interlocutory  decree  ordering 
^*that  there  be  set  off  to  the  several  parties  such 
portions  of  the  premises  as  will  include  their  re- 
spective improvements,  provided  always  that  the 
right  or  interests  of  neither  of  the  other  parties  be 
prejudiced  thereby,"  is  correct,  and  will  not  be  dis- 
turbed in  the  absence  of  a  departure  from  the  rule. 
Seale  v.  Soto  (1868)  86  Cal.  i02. 

So  improvements  will  be  allowed  even  though 
made  by  tenants  in  common  entitled  in  reversion. 
Hall  V.  Piddock  (1871)  21  N.  J.  Bq.  811. 

And  the  court  will  require  either  payment  of  a 
ratable  proportion  of  the  improvements  before  the 
division,  or  will  add  the  proportion  to  the  share  to 
be  allotted  to  the  tenant  in  possession.  Hitchcock 
v:  Skinner  (1889)  Hoffm.  Ch.  21,  6  L.  ed.  1060. 

A  cotenant^s  right  to  improvements  will  not  be 
defeated  by  the  fact  that  they  are  made  after  no- 
tice of  a  cotenant*s  title.  AJIeman  v.  Hawley  (1888) 
117  Ind.  682. 

Especially  as  against  the  claim  of  one  subse- 
quently establishing  his  right  as  cotenant.  John- 
son v.  Pelot  (1886)  24  8.  C.  264, 68  Am.  Rep.  268. 

But  the  account  for  improvements  will  not  ex- 
ceed that  for  the  rents.  Broyles  v.  Waddel  (1872)  11 
Heisk.  82;  Horton  v.  Sledge  (1866)  29  Ala.  478,  498. 

So  a  tenant  in  common  will  not,  in  partition  pro- 
ceedings, be  entitled  to  compensation  for  any  im- 
provements, unless  made  at  a  time  when  he  really 
and  bona  fide  believed  himself  to  be  the  true  owner 
of  the  land;  and,  unless  he  was  induced  to  make 
those  improvements  by  that  belief  really  enter- 
tained, he  wlU  not  be  entitled  to  any  compensation 
for  improvements  made  when  he  knew  his  title  was 
disputed.    Horton  v.  Sledge,  supra. 

Therefore  new  improvements  made  pendente  lite 
will  not  be  taken  into  account  iu  the  commission- 
er's report.    Reed  v.  Jones  (1866)  8  Wis.  421. 

And  a  cotenant  cannot  insist  upon  making  new 
improvements  to  be  so  paid,  neither  can  the  court 
cause  expensive  improvements  to  be  made  prelim- 
inary to  partition.    Field  v.  Leiter  (1886)  117  Hi.  341. 

Therefore  buildings  erected  by  a  cotenant  in  pos- 
sesssion  for  his  own  use  after  petition  filed  cannot 
be  taken  into  accoHnt  in  the  commissioner's  ap- 
praisements.   Parsons  v.  Copeland  (1864)  38  Me.  687. 

Tet  such  equitable'claim  is  neither  a  right,  title, 
nor  interest  in  or  to  the  land  so  improved.  Curtis 
V.  Poland  (1886)  66  Tex.  611. 

When,  however,  the  value  of  the  improvements 
has  been  ascertained  by  the  verdict  of  the  Jury,  the 
29  L.  R.  A. 


plaintiff  has  the  right  to  pay  a  share  of  the  value 
and  have  a  partition  and  the  report  of  the  commis- 
sioners confirmed,  where  no  other  question  in  the 
case  remains  to  be  settled  or  ascertained,  and  to  re- 
tain his  f uU  share  of  the  common  property.  Staf- 
ford V.  Nutt  (1871)  86  Ind.  98. 

The  one  reason  for  enforcing  the  equitable  doc- 
trine of  contribution  for  improvements  arises  from 
the  necessity  for  the  preservation  of  the  estate,  or 
the  benefit  to  the  Joint  owner  by  an  enhancement 
of  its  value.    Burch  v.  Burch  a886)  82  Ky.  622,  024. 

But  the  right  of  a  cotenant  to  recover  for  im- 
provements  does  not  exist  in  all  cases,  and  each 
case  must  depend  upon  its  own  facts.  Curtis  v. 
Poland  (1886)  66  Tex.  611,  614. 

A  tenant  in  common  improving  land  of  which  he 
is  rightfully  in  possession,  having  an  equitable 
claim  to  such  portion  or  to  its  rental  value,  does 
not  lose  such  claim  by  a  sale  of  the  land  on  account 
of  its  IndivislbUity.  Mooie  v.  Thorp  a889)  7  L.  R. 
A.  781, 16  R.  I.  666. 

Where  the  estate  is  not  susceptible  of  a  division,, 
a  cotenant  making  improvements  will  not  be  en- 
titled to  call  for  payment  from  the  other  cotenant,. 
his  right  being  to  have  the  property  sold  and  the 
proceeds  distributed.  AUeman  v.  Hawley  (1888)  117 
Ind.  682. 

In  case  of  a  sale  the  purchase  money  should  be 
so  apportioned  that  the  party  making  the  improve- 
ments should  have  the  increased  value  in  addition 
to  his  pro  rata  interest.  Dean  v.  O'Meara  (1868)  47 
HI.  120. 

The  share  of  a  tenant  in  common  arising  upon 
such  sale  may  be  charged  with  amounts  thus  ex- 
I>ended,  and  also  with  the  costs  and  expenses  in  de» 
fending  the  common  title.  Adams  v.  Smith  (1887) 
20  Abb.  N.  C.  60. 101. 

A  bill  in  equity  cannot  be  maintained  for  a  sale 
and  division  of  the  chattels  in  the  exclusive  use  of 
one  cotenant  in  business  upon  their  Joint  property,, 
unless  it  is  shown  that  they  were  agreed  to  be  or 
were  used  in  carrying  on  the  business  for  the  Joint 
benefit  of  the  cotenants,  or  that  the  tenancy  was 
of  a  character  requiring  or  contemplating  a  sale 
ofsucb  chattels  or  a  termination  of  the  tenancy,, 
except  by  consent,  or  unless  it  is  shown  that  such 
sale  and  division  are  necessary  by  reason  of  death 
or  insolvency  for  the  purpose  of  settling  the  estate, 
the  remedy  at  law  being  sufficient.  Blood  v.  Blood 
aB72)  110  Mass.  646.     . 

As  the  equity  of  the  improving  tenant  to  the 
additional  value  is  applicable  to  eveiy  case  where 
the  facts  are  of  such  a  character  as  to  demand  it, 
and  where  it  can  be  enforced  without  injustice  to 
the  others,  as  where  the  improving  tenant  believes 
himself  to  l)e  exclusive  owner,  or  where  it  would 
work  a  great  hardship  to  deprive  him  of  it,  the 
allowance  being  made  consistently  with  the  equity 
of  the  cotenants.  Johnson  v.  Pelot  a886)  16  S.  C. 
284,  68  Am.  Rep.  258. 
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curtesy  liable  to  pay  rent,  or  rather  compen- 
sation, for  use  and  occupation?  At  common 
law  neither  a  joint  tenant,  tenant  in  conunon, 
nor  coparcener  occupying  the  common  prop- 
erty, and  thus  taking  more  than  his  share  of 
the  rents  and  profits,  can  be  made  to  account 
to  his  fellows,  unless  he  has  been  appointed 
bailiff  or  receiver  by  his  fellows.  Each  one 
has  right  to  enter  and  use  the  land,  and  this 
right  cannot  be  impaired  by  the  fact  that 
others  absent  themselves  or  do  not  claim  theic^ 
right  to  a  common  enjoyment.  Unless  the 
one  in  possession  denies  the  right  of  the  oth- 
ers to  enter  and  enjoy  the  estate,  or  agrees 
to  pay  rent,  nothing  can  be  claimed  of  him. 
It  is  presumed  that  the  others  consent  to  his 
use.     He  cannot  call  on  the  others  to  help 


him  farm  or  otherwise  use  the  property,  and, 
in  case  of  loss  from  failure  of  crops  or  other 
cause,  he  cannot  call  on  the  others  to  contrib- 
ute to  the  loss.  If  the  others  do  not  wish  to 
occupy  the  premises  with  their  co-owners, 
the  remedy  of  partition  is  at  hand,  or,  if  the 
property  be  indivisible,  the  court  will  sell 
it,  and  divide  its  proceeds.  Lomax,  Dig. 
501,  481 ;  3  Minor,  Inst.  437,  429 ;  Freeman, 
Cotenancy,  §  269;  note  to  Early  v.  Ftiend, 
78  Am.  Deo.  665 :  This  is  the  view  stated  in 
Freeman  on  Contenancy,  §  258;  GayU  v. 
Johnston,  80  Ala.  395. 

By  section  14,  chapter  100,  Code,  it  is  pro- 
vided that  an  action  of  account  may  be  main- 
tained '*by  one  joint  tenant,  or  tenant  in  com- 
mon, or  his  personal  representative,  against 


The  fact  that  tmprovemente  were  necessary  can- 
not, however,  be  inferred  Irom  the  fact  that  they 
are  valuable,  neither  can  such  fact  be  inferred 
from  their  nature,  even  though  they  or  some  of 
them  are  such  as  may  be  necessary.  Elrod  v.  Kel- 
ler (1888)  89  lad.  382.  888. 

It  has  been  held  that  the  mere  fact  that  improve- 
ments enhance  the  value  of  the  common  property 
does  not  entitle  the  tenant  making  them  to  an  al- 
lowance for  the  difference  in  value,  and  that  if 
such  fact  were  found  it  would  not  warrant  the  al- 
lowance.   Ihid, 

If,  in  partitioning  land,  it  cannot  be  so  divided  as 
to  allow  unimproved  land  to  such  Joint  tenant  or 
tenant  in  common  as  may  not  have  contributed  to 
the  improvements,  he  will  not  be  entitled  to  charge 
his  cotenant  rent  for  the  portion  of  the  improved 
land  which  Jie  may  have  obtained,  nor  has  the  im- 
prover a  right  to  charge  for  the  improvements.  Nel- 
son V.  Clay  (1883)  7  J.  J.  Marsh.  140.23  Am.  Deo.  887. 

The  value  of  the  improvements  made  by  one 
co-owner  will  not  be  included  in  the  estimated 
value  of  the  entire  property  for  the  purpose  of 
division.    Borah  v.  Archers  (1888)  7  Dana,  176. 

A  part  owner,  enhancing  the  value  of  the  com- 
mon estate  at  his  own  cost,  is  entitled  to  such 
equitable  compensation  a%  will  leave  only  the  value 
of  the  estate  without  the  improvements  to  be  di- 
vided among  the  tenants  in  common.  Moore  v. 
Thorp  (1888)  7  L.  R.  A.  731, 18  R.  I.  666:  HaU  v.  Pid- 
dock  (1871)  21  N.  J.  Eq.  3U;  Kurtz  v.  Hibner  (1870)  55 
111.  514, 8  Am.  Hep.  665;  Moore  v.  Williamson  a858) 
10  Rich.  Eq.  828.  73  Am.  Dec.  08;  Dean  v.  O'Meara 
41868)  47  111.  120;  Qreen  v.  Putnam  (1847)  1  Barb.  500; 
Oonklin  v.  Ckinklin  (1845)  3  Sandf.  Ch.  64,  6  L.  ed. 
TH;  Swan  v.  Swan  a820)  8  Price,  618. 

The  improving  tenant  has  been  allowed  the  in- 
creased value  of  the  premises  imparted  by  such 
improvements,  and  not  the  original  costs  of  his 
improvements.  Williman  v.  Holmes  (I860)  4  Rich. 
Eq.  476;  Scaife  v.  Thomson  (1880)  15  S.  C.  868:  An- 
nelyv.  DeSaussure  (1881)  17  S.  C.  801;  Johnson  v. 
Harrelson  (1888)  18  8.  C.  804;  Buck  v.  Martin  (1884) 
21  6.  C.  602, 53  Am.  Rep.  702. 

So  the  tenant  is  entitled  to  the  full  benefit  of  the 
increased  value  of  improvements  made  with  con- 
sent or  knowledge  and  without  objection.  Dod- 
son  V.  Hays  (1887)  20  W.  Va.  577,  608;  Moore  v.  Wil- 
liamson (1868)  10  Rich.  Eq.  823,  78  Am.  Dec.  08. 

In  Collctt  V.  Henderson  <1870)  80  N.  C.  837,  a  direc- 
tion to  commissioners,  to  value  the  share  at  what  it 
would  have  been  worth  without  the  improve- 
ments, and  to  report  to  the  court  for  f  u  rther  orders, 
was,  upon  appeal  by  the  defendants,  held  correct, 
the  court  stating  that  it  would  be  unjust  and  in- 
equitable in  the  others  to  take  the  common  prop- 
erty enhanced  in  value  by  the  expenditures  of  one 
of  them  without  making  him  compensation,  and  he 
was  held  entitled  to  an  account. 
29  li.  R.  A. 


In  CoUett  V.  Henderson,  sapra^  the  amount  was 
allotted  at  a  valuation  without  regard  to  the  im- 
provements. 

No  partition  will  be  granted  without  allowing 
the  party  the  full  value  of  such  interest.  Green  v. 
Putnam  (1847)  1  Barb.  600. 

If  the  improvements  are  made  under  the  mis- 
taken belief  that  the  tenant  holds  the  land,  an  al- 
lowance will  be  made  in  proceedings  for  partition 
for  the  amount  that  the  land  is  enhanced  in  value. 
Elrod  V.  Keller  (1883)  80  Ind.  382;  Conklin  v.  Conk- 
lin  (1846)  8  Sandf.  Ch.  64,  ft  L.  ed.  TH;  Scott  v.  Guern- 
sey (1866)  48  N.  Y.  106. 

If  the  lands  upon  which  the  improvements  stand 
are  more  than  the  share  to  which  the  cotenant 
making  such  improvements  will  be  entitled,  he 
must  make  recompense  in  money,  but  if  the  re- 
maining lands  are  sufficient  to  give  the  other  co- 
tenants  their  share  in  value,  it  must  be  given  out  to 
tbem.    Brookfleld  v.  Williams  (1840)  2  N.  J.  Eq.  341. 

Where  the  improvements  were  made  while  the 
improving  tenant  was  in  exclusive  possession  hold- 
ing ns  sole  owner,  before  any  claim  or  notice  of 
opposing  title  had  been  made,  she  was  entitled  to 
the  value  of  the  improvements.  Johnson  v.  Felot 
(1885)  24  S.  C.  254,  68  Am.  Rep.  268. 

In  Pope  V.  Whitehead  (1878)  68  N.  C.  101,  200,  the 
court  decreed  partition  to  the  devisees  entitled 
under  a  will,  directing  the  oommi^sionerB  to  as- 
sign to  one  of  such  devisees  as  cotenant  a  share  of 
the  land  so  as  to  include  every  part  upon  which  be 
had  made  improvements,  valuing  it  at  what  it 
would  have  been  worth  without  the  improve- 
ments, or  at  its  original  valuation. 

So  the  heirs  of  a  tenant  in  common,  who  has  im- 
proved the  property  which  is  sold  in  partition  pro- 
ceedings under  the  statute,  are  entitled  to  the  act- 
ual increase  in  price  caused  by  his  improvements 
before  division.  Louvalle  v.  Menard  (1844)  6  HI.  80, 
41  Am.  Dec.  16L 

A  step-father  of  coheirs,  whose  mother,  a  tenant 
in  dower,  had  made  valuable  improvements  upon 
the  land  in  good  faith,  was  held  entitled  to  the  im- 
provements upon  the  death  of  the  mother.  Bond 
V.Hill  (1878)  87  Tex.  626. 

Money  expended  by  coheirs  in  valuable  improve- 
ments upon  the  premises  in  good  faith,  under  the 
belief  that  they  were  the  sole  owners,  were  allowed 
to  them  in  partition  proceedings  to  the  extent  that 
the  value  of  the  premises  was  enhanced  thereby. 
CJonklin  v.  Conklin  (1845)  8  Sandf.  Ch.  64, 6  L.  ed.  771. 

In  the  above  case  the  court  followed  the  opinion 
in  St.  Felix  v.  Rankin  (1880)  3  Edw.  Ch.  223, 6  L.  ed. 
675.  where  the  complainant,  supposing  that  he  had 
the  whole  title,  improved  part  of  the  estate  and 
mortgaged  and  sold  a  portion,  the  court  in  parti- 
tion proceedings  awarding  him  the  portion  im- 
proved making  his  mortgages  liens  thereon. 

A  party  lawfully  and  voluntarily  in  possession 
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the  other  for  receiving  more  than  comes  to 
his  just  share  or  proportion,  and  against  the 
personal  representative  of  anv  such  joint  ten- 
ant or  tenant  in  common. "  This  statute  origi- 
nated in  England,  and  there  and  in  a  major- 
ity of  the  American  states  it  has  received  the 
construction,  which  I  would  think  the  proper 
one,  that  merely  by  exclusive  occupation  and 
use  one  tenant  in  common  or  joint  tenant  does 
not  become  liable  to  account  to  others,  but 
only  where  he  receives  rents  or  proceeds  of 
the  estate  from  strangers.  Freeman,  Coten- 
ancy, ^  274  ;  710^  to  Early  v.  Friend,  78  Am. 
Dec.  665 ;  C/iambers  v.  Chambers,  14  Am.  Dec. 
585,  and  note.  But  in  Early  v.  Friend,  16 
Gratt.  31,  78  Am.  Dec.  649,  which  was  de- 
•cided  at  a  date  making  it  binding  authority 


here,  it  is  held  that  one  tenant  in  common 
may  sue  his  cotenant,  who  has  occupied  the 
whole  property,  for  an  account  of  rents  and 
profits.  He  is  accountable  whether  he  re- 
ceives rents  and  profits  from  strangers,  or  re- 
ceives them  by  occupying  the  premises  him- 
self, with  interest  from  each  year's  close. 
Rust  V.  Rust,  17  W.  Va.  901;  holds  just  the 
same.  In  Dodson  v.  Hays,  29  W.  Va.  577, 
syllabus  2,  this  doctrine  was  somewhat  quali- 
fied in  the  holding  that  where  the  property  is 
such  as  to  admit  of  use  bv  several,  and  less 
than  his  just  share  is  usea  by  one  tenant  in 
common  in  a  manner  not  hinder  ins  or  exclud- 
ing the  others  from  the  use  of  their  shares, 
he  does  not  receive  more  than  his  share,  with- 
in the  meaning  of  section  14,  chapter  100, 


without  Individual  riffbt,  although  not  entitled  to 
demand  payment  for  improvements  made  without 
the  consent  of  the  heirs,  is  entitled,  along  with  the 
heirs  and  in  their  right,  to  bold  possession  until 
partition,  when  such  improvements  may  be  set  off 
4igain8t  the  rents  and  profits,  although  those  made 
without  consent  of  the  coheirs  cannot  be  charged 
against  the  corpus  of  the  estate.  Jones  v.  Johnson 
<1878)  28  Ark.  211,  283,  234. 

A  tenant  for  life  in  possession  who  is  also  entitled 
as  tenant  in  common  in  remainder  will  be  al> 
lowed  compensation  for  improvements  made  by 
him  during  his  life  estate,  but  where  he  has  no  in> 
terest  in  remainder  such  improvements  will  not  be 
allowed  him.  Broyles  v.  Waddel  (1872)  11  Helsk. 
82. 

In  Putnam  v.  Ritchie  (1887)  6  Paige,  890,3  L.  ed. 
1038,  where  industrial  accessions  had  been  made  to 
property  in  good  faith  by  a  person  having  the 
legal  title  to  the  property,  the  real  owner  l)eing 
-compelled  to  resort  to  proceedings  in  chancery  to 
-assert  his  equitable  title,  the  court  acted  upon  the 
civil-law  rule  of  natural  equity  and  compelled  the 
real  owner  to  compensate  the  adverse  party  for 
such  Industrial  accessions  or  improvements  as  a 
condition  for  granting  relief. 

The  rule  was  applied  in  a  case  where  the  com- 
plainant had  entered  upon  a  part  of  the  common 
estate,  reduced  it  from  a  wild  or  waste  condition  to 
cultivation,  and  made  valuable  improvements 
thereon,  his  labor  and  money  being  expended  with 
the  knowledge  and  the  implied  consent,  if  not  the 
express  authorization,  of  his  cotenant,  who  had  not 
improved  any  part  of  the  estate,  leaving  it,  so  far  as 
he  was  concerned,  in  the  condition  in  woich  it  was 
when  acquired.  Wilkinson  v.  Stuart  (1883)  74  Ala.198. 
In  Re  Heller  (1832)  3  Paige,  199,  3  L.  ed.  115,  the  co- 
tenants  of  an  idiot  were  entitled  to  compensation 
by  partition  of  land  the  buildings  of  which  were 
pulled  down  by  such  lunatic  cotenant. 

In  Biehn  v.  Biehn  (1871)  18  Grant,  Ch.  (U.  C.)  497, 
the  father  of  the  contestants  let  one  son  into  pos- 
session of  the  property  and  the  son  made  improve- 
ments which  nearly  doubled  the  value.  It  was 
held  he  was  entitled  to  a  charge  for  improvements 
and  to  have  the  land  allotted  to  him  upon  division 
of  the  estate,  provided  its  value  in  an  unimproved 
condition  would  not  exceed  the  amount  of  his 
share,  the  court  questioning  whether  in  such  a  case 
he  was  not  entitled  to  an  absolute  decree  for  the 
land.  The  same  point  was  made  in  Hovey  v.  Fergu- 
son (1871)  18  Grant,  Ch.  (U.  C.)  498,  the  court  stating 
that  if  the  son  was  entitled  to  the  land  itself  irre- 
spective of  the  conditions  of  the  father^s  estate  at 
the  time  of  his  death,  in  case  of  intestacy,  it 
would  be  most  reasonable  that  the  value  of  the 
amount  without  the  son*s  improvements  should  be 
deducted  from  his  share  of  the  estate. 

In  decreeing  a  partition  the  court,  in  Wood  v. 
Wood  (I860)  16  Grant,  Ch.  (C.  0  471,  directed  the 
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master  to  take  notice  of  the  possession  and  im- 
provements made  by  the  parties,  upon  the  re- 
spective portions  occupied  by  such  cotenants,  un- 
der a  quitclaim  agreement,  which  was  declared 
invalid  and  a  partition  decreed. 

Where  a  co-owner  executed  a  deed  of  trust  to  se- 
cure debts  to  two  creditors,  one  of  whom  was  the 
owner  of  the  other  portion  of  the  property,  and 
the  latter  went  into  possession  and  worked  the 
premises  improving  the  same  and  paying  taxes 
thereon,  it  was  held  upon  foreclosure  of  the  trust, 
that,  although  the  party  making  such  improve- 
ments and  claiming  them  as  a  tenant  in  common 
might  not  be  entitled  to  contribution  so  far  as  his 
cestuis  que  trust  were  concerned,  yet  in  equity,  the 
property  being  sold  under  the  deed  and  the  price 
being  enhanced,  he  should  be  refunded  the  amount 
of  such  improvements,  and  also  the  amount  paid 
for  taxes,  being  charged  with  the  reasonable  rents 
and  profits  upon  one  half.  Gardner  v.  Diederichs 
(1886)  41  111.  158, 171. 

With  respect  to  a  West  India  estate,  in  Scott  v. 
Ncsbitt  (1808)  14  Ves.  Jr.  487,  allowances  were  made 
for  advances  for  supplies  for  persons  acting  as  con- 
signees, not  under  a  regular  appointment,  but  with 
permission  of  the  true  owners,  or  by  one  tenant  in 
common,  if  not  upon  the  ground  of  a  lien  by  the 
colonial  law  or  usage,  upon  the  nature  of  the  sub- 
ject, which  required  expenditure,  the  court  remark- 
ing that  under  similar  circumstances  a  tenant  in 
common  would  be  entitled  in  the  account  against 
the  other  tenant  in  common  and  the  estate  itself  to 
various  charges  which  he  could  not  make  in  Eng- 
land, considering  the  nature  of  the  West  India  es- 
tate and  how  far  it  differed  from  a  mere  estate  of 
land  in  that  country. 

So  in  Marryatt  v.  Hooke,  cited  in  Scott  v.  Nesbitt 
(1808)  supra,  at  page  445,  it  was  held  with  regard  to 
a  tenant  in  common  of  a  Jamaica  ratate,  that  he 
mustt  in  respect  to  the  different  nature  and  the 
expenditure  belonging  to  the  management  of  that 
property,  be  allowed  the  benefit  of  that  principle 
of  English  law  which  would  be  given  in  equity  to 
a  person  having  a  species  of  landed  estate  which 
could  not  be  represented  as  mere  landed  property, 
as  a  tenant  in  common  of  soil  containing  mines  or 
alum  works  in  the  management  of  which  there 
must  be  expenditure  incurred  between  the  ten- 
ants, the  court  in  such  cases  giving  the  account  be- 
tween them,  making  allowances  that  would  not  be 
given  in  the  case  of  an  estate  to  be  managed  in  the 
ordinary  course  of  husbandry,  allowing  as  against 
the  estate  claims  incurred  for  the  benefit  of  those 
taking  it,  uU  the  claims  being  such  as  might  be 
properly  allowed  in  that  court. 

Where  improvementslare  made  without  consent, 
and  the  land  is  not  susceptible  of  division,  and  the 
improvements  are  not  found  to  have  been  neces- 
sary to  the  enjoyment  of  the  estate,  the  value  of 
them  cannot  be  allowed  to  a  party  making  them 
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Code,  and  is  not  accountable  for  the  profits  of 
that  portion  owned  by  him  to  his  cotenants. 
But  it  will  be  observed  that  this  statute  in 
terms  applies  to  joint  tenants  and  tenants  in 
common,  and  does  not  mention  parceners. 
Does  the  statute  apply  by  analogy  to  them? 
Its  letter  does  not.  Joint  tenancy,  tenancy 
in  common,  and  coparcenary  are  the  three 
notable  joint  estates,  and  to  them  alike  the 
common -law  rule  applied  that  one  cotenant 
using  alone  the  common  property  was  not  li- 
able to  account  therefor,  and  the  legislature 
in  changing  the  rule  leaves  out  coparceners, 
and  expressly  names  joint  tenants  and  ten- 
ants in  common.  Why  do  this,  unless  it  in- 
tended to  exclude  coparceners  from  the  stat- 
ute?   Could  there  be  a  stronger  instance  of 


the  application  of  the  principle  of  construc- 
tion that  **  the  mention  of  the  one  is  the  ex- 
clusion of  the  other?"  The  lawmakers  did 
not  intend  that  the  sister  or  brother  remain- 
ing under  the  roof  of  the  old  home,  or  making 
thread  from  the  home  farm  after  the  depart- 
ure of  parents,  should  everv  day  be  running: 
in  debt  to  the  others.  While  it  might  be 
reasonable,  as  between  joint  tenants  or  ten- 
ants in  common,  often  strangers,  it  would 
not  be  so  between  brothers  and  sisters.  There- 
was  reason  for  omitting  parceners  from  the 
statute.  It  is  humane  and  reasonable  to  as- 
sume that  brothers  and  sisters  do  not  object, 
but  consent,  that  brothers  and  sisters  continu- 
ing on  the  premises  are  still  at  home,  and 
not  expected  to  pay  rent.     Such  we  know  Uv 


from  the  proceeds  arising  from  a  sale  of  the  land. 
Elrod  v.  Keller  a9S8)  88  Ind.  882. 

Where  the  amount  paid  by  the  committee  of  a 
lunatic  was  on  the  whole  inconsiderable,  not  for 
betterments  as  permanent  improvements,  but 
merely  to  keep  premises  in  tenantable  condition, 
the  heirs  were  held  not  liable  to  reimburse  same  to 
the  next  of  kin  of  the  lunatic.  Adams  v.  Smith 
(1887)  20  Abb.  N.  C.  00, 101. 

Where  the  owner  of  land  erranted  a  three  years* 
lease  of  the  property  to  the  defendant  for  a  stone 
quarry,  /reservingr  power  to  lease  to  others  any 
part  of  the  premises  which  could  be  used  without 
injuring  defendant,  and  later  defendant  purchased 
a  certain  interest  in  land,  plaintiifs  and  other  de- 
fendants subsequently  buying  the  remaining  por- 
tions, defendant  having  considerably  improved  the 
land  during  the  terms  of  his  lease,  it  was  held  in 
partition  proceedings  that  the  question  of  improve- 
ments was  to  be  considered  as  arising  between  land- 
lord and  tenant,  and  not  as  between  tenants  in  com- 
mon, and  that,  such  improvements  having  been 
made  during  his  tenancy,  his  rights  were  only 
those  of  an  outgoing  tenant,  and  he  had  no  claim 
for  improvements  made  for  his  own  benefit.  0)s- 
griff  V.  Foss  (1802)  66  Hun,  184. 

A  claim  for  improvements,  although  properly  set 
up  in  a  partition  suit,  is  an  equity  for  the  consid^ 
oration  of  the  court  in  settling  the  rights  of  the 
parties,  and  cannot  be  set  up  in  an  answer  in  bar 
of  the  action,  but  may  be  properly  set  up  in  a 
cross-complaint.  Martindale  v.  Alexander  (1866; 
26  Tnd.  104, 80  Am.  Dec.  468. 

The  claim  for  improvements  can  only  be  made 
by  cross- petition,  which  should  be  filed  before  the 
Judgment  of  partition  and  the  appointment  of 
commissioners,  so  that  the  rights  of  the  parties 
may  be  adjusted  and  the  duty  of  the  commissioners 
clearly  pointed  out.  Stafford  v.  Nutt  (1871)  86  Ind* 
08.  But  in  a  case  where  such  a  claim  was  not  tiled 
until  after  the  commissioners  had  filed  their  re- 
port, it  was  held  that  the  matter  was  in  the  discre- 
tion of  the  court,  audit  was  not  error  on  their  part 
to  entertain  the  question  of  improvements. 

A  defendant  in  partition  proceedings,  claiming 
for  improvements  and  for  taxes,  should  file  his 
counterclaim  along  with  the  answer.  Alleman  v. 
Hawley  a888)  117  Ind.  632. 

If  the  cotenant  cuts  limber  from  land  adjoining 
the  part  improved  by  him,  it  is  competent  for  the 
court  in  partition  proceedings  to  direct,  that  such 
land  shall  be  valued  as  it  was  with  the  timber  on 
it,  and  to  include  it  in  the  assignment  to  such  co- 
tenant.    Obert  V.  Obert  0846)  6  K.  J.  Eq.  397, 408. 

Under  the  AIat>ama  statute,  giving  the  Judge  of 
probate  statutory  Jurisdiction  in  partition  proceed- 
ings between  coparceners.  Joint  tenants,  and  ten- 
ants in  common,  the  Judge  of  probate  cannot  take 
cognizance  of  the  equitable  right  of  the  complain- 
ant and  adjust  the  partition  so  as  to  meet  and  sat- 
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isf  y  it,  a  partition  by  lot  being  all  that  he  can  de- 
cree, and  he  is  therefore  without  power  to  give  the 
commissioners  special  instructions  necessary  to 
adjust  the  equitable  rights  of  the  parties,  and  if 
such  Judge  first  acquires  Jurisdiction,  equity  will 
not  interfere  in  the  absence  of  special  circumstan^ 
ces  rendering  such  statutory  Jurisdiction  inad^ 
quate.    Wilkinson  v.  Stuart  (1888)  74  Ala.  198. 

The  claim  of  a  cotenant  for  improvements  made 
by  him  will  give  a  court  of  equity  Jurisdiction  to 
restrain  the  proceedings  taken  before  the  probate 
Judge  under  the  Alabama  Statute,  sections  3407- 
8618  of  the  Ck>de  of  that  state.    IMd, 

In  Husband  v.  Aldrlch  (1888)  186  Mass.  817, 818.  it 
was  stated  that  even  if  Jurisdiction  existed  in  equity 
to  make  partition  of  lands  of  which  partition  could 
not  be  made  at  law,  the  statute  excluded  by  dear 
implicatlou  such  Jurisdiction  as  to  lands  which- 
were  subject  to  its  provisions,  the  plain  import  of 
the  statute  being  that  partition  should  be  made  of 
lands  without  regard  to  the  state  of  the  accounts 
between  the  cotenants  for  improvements  or  erec- 
tions thereon,  and  that  a  part  owner  might  have 
his  part  of  the  land  set  off  to  him,  although  he 
may  not  have  paid  as  much  for  it  in  proportion  as 
his  cotenant  paid,  and  although  he  might  be  in- 
debted to  his  cotenants  for  Improvements  upon 
the  lands,  and  any  right  to  a  partition  not  accord- 
ing to  the  interests  of  the  tenants  in  the  land,  but 
according  to  the  improvements  made  upon  the 
common  property  by  them,  was  excluded. 

In  the  above  case  the  plainUff  in  partition  in 
equity  sought  to  have  that  part  of  the  premises 
upon  which  her  husband  built  a  house  assigned  to 
her  without  including  the  value  of  the  buUdings 
in  the  partition,  the  erections  being  made  with- 
out the  knowledge  or  consent  of  the  cotenant, 
but  the  court  held  this  could  not  be  done,  neither 
could  the  portiou  of  the  estate  upon  which  the 
house  stood  be  set  off  to  him.   Ibid, 

d.  lAen  for  ^provemtnts. 

There  can,  strictly  speaking,  be  no  liens  upon  es- 
tates held  in  cotenancy  for  improvements  made- 
thereon,  in  the  absence  of  an  express  agreement 
between  the  cotenants.  Taylor  v.  Baldwin  (I860)  10 
Barb.  682. 

Yet  with  regard  to  the  money  expended  in  im- 
provements, equity  regards  it  as  a  lien  in  so  far  as- 
it  will  refuse  to  interfere  unless  compensation  be 
made.  Green  v.  Putnam  (1847)  1  Barb.  600;  Robin- 
son  v.  Moore  (1802)  1  Tex.  Civ.  App.  08. 

Especially  when  one  Joint  tenant  agrees  with  the 
other  that  the  latter  shall  expend  his  money  and 
improve  the  property  and  have  a  lien  on  it  for  the 
money,  and  the  latter  does  so,  it  being  presumed 
that  the  former  by  agreement  Induced  him  to  make 
the  expenditure.  Houston  v.  McCluney  (1874)  8  W. 
Va.  186. 

Equity  has,  under  peculiar  circumstances,  in  a 
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be  the  uniform  course  between  members  of  a 
family.  The  same  presumption  does  not  hold 
between  two  who  own  as  joint  tenants  or  ten- 
ants in  common.  Thus,  I  think  neither  the 
let^r  nor  reason  nor  the  equity  of  the  statute 
applies  to  parceners.  Prof.  Minor,  admitting 
that  parceners  are  not  within  the  letter  of  the 
statute,  says  that  **it  is  believed"  that  the 
common- law  rule  of  nonliability  has  been 
changed  by  construction  of  the  statute,  partly 
because  courts  of  equity  before  the  Statute  of 
Anne  in  England  had  obliged  parceners  to 
render  an  account,  and  partly  from  the  ir- 
resistible reasonableness  of  the  thing,  and 
partly  because  of  the  force  of  the  analogy 
between  joint  tenants,  tenants  in  common, 
and  coparceners.    2  Minor,  Inst.  487.    I  have 


examined  the  authorities  there  referred  to, 
and  find  that  this  opinion  rests  on  Drury  v. 
Drury,  decided  in  the  year  6  of  the  reign  of 
Charles  I.,  which  does  seem  to  sustain  the 
position,  as  it  makes  dne  of  two  heirs  account 
to  the  other  heirs ;  but  the  report  in  1  Rep. 
in  Ch.  48,  49,  is  so  meager  that  we  cannot 
tell  how  far  the  element  of  ouster  or  exclu- 
sion may  have  entered  into  the  case.  Dean 
V.  Wade,  Id.,  decided  ten  years  later,  sim- 
ply  adopted  Drury  v.  Drury  expressly  as  a- 
precedent.  No  facts  are  given.  £q.  Cas. 
Abr.  chap.  3,  title  Account  (A),  p.  5,  note, 
so  far  from  sustaining  Prof.  Minor,  is  against 
his  position,  as  it  limits  the  equity  juris- 
diction to  joint  tenants  and  tenants  in  com- 
mon, and  that  under  the  Statute  of  Anne,  not 


few  cases  established  a  lien  not  arising  out  of  con- 
tract, or  established  by  usa^e.  Taylor  v.  Baldwin, 
mpra. 

Such  lien,  whenever  reoogmized,  being  founded 
upon  the  equitable  doctrine  of  contribution* 
Burch  ▼.  Buroh  (1885)  82  Ky.  622. 

A  claim  for  improvements  being  rather  an  equi- 
table charge  upon  the  land  improved,  than  a  right, 
title,  or  interest  in  or  to  it,  and  gives  a  cotenant  a 
lien  to  secure  compensation  to  him  for  necessary 
or  proper  improvements  made  by  him.  Curtis  v. 
Poland  a888)  66  Tex.  611. 

And  It  has  been  held  that  a  cotenant  making  im- 
provements with  the  express  consent  of  his  co- 
owner  acquires  a  lien  for  a  proportion  of  the 
costs,  which  may  form  the  subject  of  a  deed  of 
trust  ^ven  by  him  upon  such  property.  Baird  v. 
Jackson  a881)  06111.  78. 

Yet  it  does  not  follow  that  it  will  be  valid  against 
a  creditor  of  the  cotenant  having  an  attachment 
levied  on  the  property  so  as  to  -constitute  a  legal 
lien,  whether  such  creditor  has  notice  or  not. 
Houston  V.  McCluney  (1874)  8  W.  Va.  186. 

If  two  or  morejnake  a  joint  purchase,  and  after- 
wards one  of  them  lajrs  out  money  in  repairs  or  im- 
provements and  dies,  the  same  is  a  lien  upon  the 
land  and  a  trust  for  the  benefit  of  the  representa- 
tives of  the  party  advancing  it,  and  such  is  the  case 
in  all  cases  of  a  Joint  undertaking,  either  in  trade 
or  in  other  dealing,  the  parties  being  considered 
tenants  in  common,  or  the  survivors  as  trustees 
for  those  who  are  dead.  Lake  v.  Oibson  a72Q)  1 
Eq.  Gas.  Abr.  290. 

e.  Interest  on  improvementu. 

Where  the  improvements  are  undertaken  by 
one  tenant  in  common  at  the  request  of  another, 
upon  the  express  understanding  that  the  latter 
shall  furnish  his  share  of  the  costs,  the  former  will 
be  allowed  interest  on  the  money  furnished  or  ad- 
vances beyond  his  proportion,  where  the  latter 
fails  to  make  such  allowances  and  urges  the  for- 
mer to  complete  the  work,  undertaking  to  see  that 
he  loses  nothing  by  such  advance.  Sears  v.  Mus- 
son  a867)  23  Iowa,  880. 

Upon  the  question  of  interest  in  a  claim  for  rents 
and  profits,  see  note  to  Gage  v.  Oage  (1890)  (N.  H.) 
28L.R.A863. 

f.  Po9itUm  of  grantee  ofcotenani^B  share. 

A  grantee  under  an  executory  contract  for  the 
purchase  of  the  share  of  one  cotenant  when  par 
tioned  is  in  equity  a  tenant  in  common  with  the 
other  owner  and  a  party  to  the  partition  proceed- 
ings, though  not  bound  by  the  express  covenant 
contained  in  the  deed  of  partition.  Venable  v. 
fieauchamp  (1835)  8  Dana.  321, 28  Am.  Dec.  74. 

The  equitable  claim  or  right  of  a  cotenant  to  re* 
imbursement  or  compensation  for  improvements, 
even  if  aecured  by  lien,  will  not  pass  to  a  pur- 
chaser from  a  cotenant  through  a  deed  not  suffi- 
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cient  to  pass  a  debt  secured  by  a  lien  created  by  a 
contract.    Curtis  v.  Poland  (1886)  66  Tex.  611. 

n.  Repairs, 

As  to  how  far  the  question  of  repairs  will  be  con- 
sidered by  way  of  deduction  in  an  action  for  use 
and  occupation  and  rents  and  profits,  see  note  to 
Oage  V.  Oage  aSW)  (N.  H.)  28  L.  U.  A.  829,  865, 
head  XVIIL 

a.  Oenerai  doctrine. 

In  Ck>ke  upon  Littleton,  542>,  and  200^,  it  is  said: 
**If  two  tenants  in  common  or  Joint  tenants  be  of  a 
house  or  mill  and  it  fall  into  decay,  and  the  one  ia 
willing  to  repair  the  same  and  the  other  will  not,  he 
that  is  willing  shall  have  a  writ  de  reparatione  fact- 
enda:  and  the  writ  saith  ad  reparationem  et  sustenta- 
tionem  eju»dem  domus  teneantur,  whereby  it  ap- 
peareth  that  owners  are  in  that  case  bound  pro 
bono  publico  to  maintain  bouses  and  mills  which  are 
for  habitation  and  use  of  men,  and  if  there  be  two 
Joint  tenants  of  wood  or  arable  land,  the  one  haa 
no  remedy  against  the  other  to  make  enclosure 
and  reparation  for  safeguard  of  the  wood  or  corn.** 

The  rule  is  based  upon  the  pre-eminence  and 
privilege  given  to  houses  by  law.  Bowles'  Case 
a616)  11  Coke,  82. 

The  above  doctrine  has  been  foUowed  in  Calvert 
y.  Aldrlch  (1868)  99  Mass.  74, 96  Am.  Dec.  686:  Carver 
V.  Miller  (1808)  4  Mass.  660;  Anderson  v.  Oreble  (1881) 
1  Asbm.  186;  McDearman  v.  McOure  (1876)31  Ark. 
660;  CoflAn  v.  Heath  (1848)  6  Met.  76. 

In  Carver  v.  Miller,  supra>  however,  the  court 
doubted  whether  the  doctrine  applied  to  mills,  but 
this  doubt  was  removed  by  statute  (Kev.  Stat.  1886) 
giving  co-proprietors  of  mills  in  that  state,  Massa- 
chusetts, a  right  to  repair  after  a  call  or  due  notice 
of  a  meeting  of  all  of  them  when  he  may  cause  the 
same  to  be  done  and  claim  contribution,  otherwise 
his  only  remedy  is  to  look  to  the  profits  therefor. 

But  the  repairs  must  be  necessary.  Fowler  v.. 
Fowler  (1882)  50  Conn.  266. 

They  must  be  absolutely  necessary  to  save  the 
building  from  decay.  Broyles  v.  Waddel  (1872)  11 
Hei8k.82. 

And  they  must  be  necessary  to  the  enjoyment  of 
the  common  property.  Dech^s  App.  (1868)  57  Pa. 
467,472. 

So  that  for  such  as  are  both  necessary  and  per- 
manent the  repairing  tenant  is  entitled  to  reim- 
bursement. Jenkins  v.  Jenkins  (1886)  (N.  J.)  5  AtL 
Rep.  186. 

As  repairs  mean  ordinary  repairs  and  not  im- 
provements. McAlear  v.  Delaney  (1884)  19  N.  Y. 
Week.  Dig.  262. 

The  tribunal  in  which  the  action  is  tried  is- 
the  Judge  as  to  such  repairs.  Anderson  v.  Oreble 
(1831)  1  Ashm.  186. 

It  must,  however,  be  shown  that  the  money  has- 
been  actually  expended  in  repairs.    Doane  v.  Bad- 
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mentioning  coparceners.  It  is  but  a  note 
citing  no  case.  Though  Kent  is  cited  by 
Prof.  Minor,  Kent  does  not  insert  it  in  his 
text.  It  is  an  annotator's  note,  based  on  the 
old  English  case  and*the  note  in  £q.  Cas. 
Abr.  just  mentioned,  and  the  Kentucky  case 
of  O'BanTwn  v.  Roberts,  below  referred  to. 
Lomax  refers  to  same  authority.  Now,  as 
to  the  Kentucky  case  cited  by  Prof.  Minor 
(O'Bannon  v.  Uoherts,  2  Dana,  54),  it  sup- 
ports Prof.  Minor's  inclination  to  an  opinion. 
But  examine  the  case.  The  opinion  plainly 
shows  that  Judge  Nicholas  hesitated  to  hold 
that  one  parcener  may  be  held  to  account  in 
equity  for  profits  and  rents  of  land  exclu- 
sively occupied  by  him,  saying  that  Statutes 
8  <&  4  Anne,  the  source  of  ours,  applied  only 
to  joint  tenants  and  tenants  in  common,  but 
he  felt  bound  by  a  former  Kentucky  case, 
Oraham  v.  Graham,  6  T.  B.  Mon.  562,  17 
Am.  Dec.  166.  When  that  case  is  examined, 
it  has  nothing  whatever  to  do  with  the  point, 
for  it  was  a  case  where  one  child  claimed  ex- 
clusively in  severalty  as  purchaser  of  their 
father  by  a  forced  title  bond.     It  was  a  case 


of  ouster,  where  one  heir  shut  out  another 
by  adverse  claim.  The  syllabus  itself  states 
that  he  held  in  severalty.  I  must  refer  to 
Chinn  v.  Murray,  4  Gratt.  348,  cited  by 
Minor.  It  is  peculiar.  A  judicial  partition 
was  made  in  1820.  which  lay  unconfirmed 
till  1836,  and  on  appeal  as  late  as  1848  it 
was  reversed.  The  parties  took  possession 
and  improved  the  parcels  under  the  partition 
as  their  own.  Improvements  were  allowed 
as  far  as  thev  added  to  the  present  value, 
and  rents  and  profits  were  charged,  or  rather 
set  ofif.  This  case  cannot  be  said  to  hold  the 
clear  proposition  that  a  coparcener,  merely 
from  occupation  of  the  premises,  receives 
more  than  his  share,  under  the  said  code  sec- 
tion, by  construction.  It  is  a  case  of  charge 
to  offset  improvements,  which  I  elsewhere 
say  can  be  done.  The  parties  had  to  be  al- 
lowed improvements,  because  made  under  the 
mistaken  belief  that  they  owned  the  parcels 
in  severalty,  under  a  partition  so  long  ac- 
quiesced in,  and,  claiming  improvements, 
they  must  be  charged  for  use  and  occupation. 
Where  it  is  proper  to  allow  improvements. 


get  (1815)  12  Mase.  6B;  Mumford  v.  Brown  (1826)  6 
Ck)w.  475, 16  Am.  Dec.  440. 

Beyond  this  the  right  to  recover  contribution  is 
not  ordinarily  carried.  Gkuxlner  v.  Diederiohs  a866) 
41  m.  158. 

Sinoe  the  rule  does  not  extend  to  other  repairs. 
Kidder  v.  Bizf ord  (1844)  16  Vt.  169,  42  Am.  Dec.  6(H. 

Therefore  where  the  repairs  were  not  such  in  the 
strict  sense  of  the  term,  and  were  not  absolutely 
necessary  as  repairs,  but  partook  more  of  the  na- 
ture of  improvements,  the  court  held  they  could 
not  be  recovered.  Taylor  v.  Baldwin  (1850)  10  ^arb. 
582. 

So,  also,  in  Israel  v.  Israel  a868)  30  Md.  128. 06  Am. 
Dec.  671,  the  court  disallowed  expenses  incurred 
which  did  not  add  to  the  preservation  of  the  prop- 
erty. 

It  has  been  held,  however,  that  for  repairs  which 
are  of  this  nature,  the  law  will  imply  a  promise  to 
pay,  upon  the  same  principle  that  it  will  imply  a 
promise  to  pay  joint  debts  paid  by  one  debtor. 
Fowler  v.  Fowler  (1882)  60  Conn.  266. 

For  the  common  law  recoirnizes  the  legal  obliga- 
tion of  each  ootenant  to  pay  his  Just  proportion  in 
such  cases.    Alexander  v.  Ellison  (1880)  79  Ky.  148. 

So  in  equity  they  will,  upon  refusal  to  do  so,  be 
held  to  contribute  ratably  for  such  expenditures 
upon  a  bill  for  partition.  Coffin  v.  Heath  (1848)  6 
Met.  76;  McDearman  v.  McClure  (1876)  81  Ark.  560; 
Harrison  v.  Harrison  (1878)  66  Miss.  174. 

The  equitable  doctrine  being  based  upon  the  doc- 
trine that  where  the  parties^  stand  in  (Bquali  Jure, 
equality  of  burden  becomes  equity.  Coffin  v.  Heath, 
supra. 

All  acts  done  by  one  tenant  in  common  are  pre- 
sumed to  be  for  the  interest  of  all  the  cotenants, 
and  in  conformity  to  all  their  rights,  until  an  ad- 
verse claim  is  notoriously  set  up  and  established  by 
competent  proof.  Baker  v.  Whiting  (1830)  3  Sumn. 
475.  ( 

As  contribution  rests  upon  the  principle  that  the 
payment  has  removed  a  common  burden  and  es- 
tablished a  common  benefit.  Screven  v.  Joyner 
(1833)  1  Hill,  Bq.  260.  26  Am.  Dec.  199. 

And  it  has  been  held  that  necessary  reparation 
should  be  done  and  charged  on  the  estate  when  one 
tenant  refuses  to  Join  in  the  making  thereof,  or 
from  disability  is  unable  to  do  so.  Alexander  v. 
Ellison  a880)  70  Ky.  148. 

For  the  reason  that  the  income  is  applied  in  re- 
payment hereof  where  practicable.    Ibid, 
29L.a  A. 


And  this  for  the  reason  that,  if  one  makes  repairs, 
and  the  other  receives  a  part  of  the  benefit,  they 
ought  not  to  be  permitted,  by  refusing  to  unite  in 
necessary  repairs,  to  compel  their  cotenant  to  bear 
the  whole  expense  or  to  allow  his  interest  to  suffer 
because  they  are  reckless  of  their  own.    Ibid. 

Yet  in  the  case  of  repairs  it  does  not  seem  to  be 
well  settled,  in  the  absence  of  statutory  provisions, 
that  one  tenant  in  common  can  make  the  necessary 
repairs  and  charge  his  cotenant  in  an  action  for 
the  amount  In  the  absence  of  contract.  Taylor  v. 
Baldwin  (1860)  10  Barb.  582. 

And  in  Massachusetts  an  action  for  contribution 
cannot  be  maintained  where  there  is  no  agreement 
or  consent  to  the  repairs.  Calvert  v.  Aldrich  (1868) 
09  Mass.  74, 96  Am.  Dec.  698. 

So  in  Stevens  v.  Thompson  a854)  17  N.  H.  108,  it 
was  questioned  whether  a  tenant  in  common  of  a 
farm  could  compel  his  cotenant  to  pontribute  to 
the  repairs  of  a  house  upon  the  premises  in  the  ab- 
sence of  an  agreement  respecting  the  same. 

And  a  cotenant  has  been  held  not  liable  to  ac- 
count for  insurance  money  received  by  him  and 
expended  in  repairing  and  restoring  the  property. 
Annely  v.  De  Saussure  (1887)  26  S.  C,  497. 

But  under  a  covenant  to  repair,  which  runs  with 
the  land,  the  purchaser  of  a  cotenant's  share  is  lia- 
ble for  a  proportion  of  the  expenses  so  incurred. 
Denman  v.  Prince  a862)  40  Barb.  215. 

Theoldwrit  was  not  employed  to  obtain  contribu- 
tion for  repairs  previously  made,  but  to  compel  the 
tenant  to  make  such  repairs,  under  the  order  and 
direction  of  the  court,  as  are  adjudged  to  be  proper, 
and  was  not  in  use  in  these  states.  McDearman  v. 
McClure  (1876)  31  Ark.  659. 

But  the  writ  will  not  lie  where  the  repairs  have 
been  made  under  an  agreement  express  or  implied. 
Coffin  V.  Heath  (1843)  6  Met.  76. 

It  applies  only  as  against  a  cotenant,  and  not  as 
against  a  reversioner.  Carver  v.  Miller  (1806)  4 
Mass.  550. 

Action  upon  the  case  is  now  substituted  therefor. 
Doane  v.  Badger  (1815)  12  Mass.  66. 

So  no  tenant  in  common  has  a  right  to  the  exclu- 
sive use  of  the  common  property  for  the  payment 
ot  repairs,  unless  they  have  been  made  in  conform- 
ity  with  the  Maine  Statutes,  chapter  86.  Buck  v. 
Spofford  (1849)  31  Me.  34. 

jLn  agreement  between  cotenants  to  occupy  in 
severalty  according  to  their  interests,  each  to  make 
necessary  repairs  to  a  certain  value  in  severalty^dl 
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rents  and  profits  should  be  charcred.  Where 
it  is  proper  to  charge  rents  ancT  profits,  im- 
provements should  be  allowed.  The  decree 
in  the  case  says  that,  "under  the  circum- 
^stances  of  the  case,"  justice  required  an  al- 
lowance for  improvements,  and  then  said 
that  rents  and  profits  be  charged.  The  opin- 
ions do  not  touch  on  the  point.  They  do 
not  consider  whether  the  said  statute  naming 
ioint  and  in  common  tenants  includes  within 
its  equity  coparceners.  The  matter  was  not 
discussed,  not  even  mentioned.  The  Vir- 
ginia cases  sustaining  an  account  are  cases 
of  joint  tenants  and  tenants  in  common.  So 
the  two  West  Virginia  cases  cited  above. 
If  there  is  a  case  in  either  stat«  pointedly 
holding  that  a  mere  sole  use  by  a  coparcener 
subjects  him  to  account,  I  have  not  seen  it, 
except  Fry  v.  Payne,  82  Va.  759,  holding, 
by  a  mere  remark,  a  parcener  liable  to  ac- 
count for  sole  use ;  but  there  was  no  consid- 
eration of  tlie  point  whether  the  statute  ap- 
plied to  parceners,  but  it  was  assumed  it  did. 


The  distinction  between  parceners  and  joint 
tenants  or  tenants  in  common  was  not  thought 
of.  So,  I  do  not  think  these  parceners  could 
by  law  demand  an  account  of  use  and  occu- 
pation. But,  in  addition,  all  the  parceners, 
save  one,  including  the  plaintiff,  by  uniting 
in  the  form  of  a  letter  signed  by  all  as  an 
agreement,  declared  that  they  did  not  wish 
the  hotel  to  go  into  the  hands  of  strangers, 
and  wished  Broyles,  then  in  possession,  not 
to  leave  it,  but  to  keep  it  and  use  it,  and 
insure  and  paint  and  repair  it,  and,  after 
all  the  improvements  contemplated  by  it  had 
been  made,  if  he  thought  the  heirs  were  en- 
titled to  anything  he  could  pay ;  but,  if  he 
thought  they  were  not,  then  pay  nothing, 
leaving  it  to  him,  and  they  would  be  satis- 
fied. This  was^April  17,  1884.  It  spoke  no 
intent  to  charge  back  rent,  but  by  plain  im- 
plication disclaimed  it,  and  disclaimed  an 
intention  to  charge  in  future.  The  suit 
would  not  change  this.  Mrs.  Broyles  still 
had  right  till  partition  or  sale,  so  she  did 


reimirs  ezoeedlnir  sucli  value  to  be  charsred  jointly 
to  the  parties  aooording  to  their  interest,  was  con- 
strued as  mc^ningr  that  whenever  repairs  at  any 
one  time  became  necessary,  not  exceeding  such 
specified  amount,  they  were  to  be  made  at  the  sole 
expense  of  the  tenant,  but  if  the  repairs  required  at 
one  time  were  more  than  such  sum,  the  whole  was 
to  be  joint  charged.  Kidder  v.  Rlxford  (1844)  16  Vt. 
160,  42  Am.  Dec.  504.' 

Where  there  was  a  joint  promise  to  pay  for  the  re- 
pairs done  by  one  cotenant,and  the  evidence  showed 
that  the  undertatclng  was  several,  and  after  the  re- 
pairs were  completed  one  of  the  defendants  per- 
formed his  part  of  the  agreement,it  was  held  the  ac- 
tion must  be  brought  against  the  other  defendantj> 
severally  for  the  performance  by  each  of  his  part, 
and  not  against  them  jointly.  Converse  v.  Ferre 
(1814)  11  Mass.  826. 

Under  Mass.  Stat.  1796,  chap.  74,  1 6,  the  major 
part  of  the  proprietors  In  interest  on  any  mill  agree- 
ing to  repair  or  rebuild,  may  do  so,  and  are  to  be 
reimbursed  out  of  the  profits  in  case  any  proprie- 
tor refuses  to  agree  to  the  reparation  or  rebuilding 
or  to  pay  his  proportion  of  the  expenses,  and  are 
entitled  to  their  actiou  against  the  deficient  propri- 
etor to  recover  the  same,  and  any  particular  con- 
tract to  repair  or  rebuild,  entered  into  by  the  pro- 
prietors, is  not  to  be  avoided  by  the  act.  The  above 
statute,  however,  applies  only  to  a  part  owner, 
and  not  to  his  heirs  or  assignees.  Carver  v.  Miller 
a806)  4  Mass.  569. 

The  common  law  gives  no  right  of  action  by  one 
tenant  In  common  expending  more  than  his  share  in 
repairing  the  common  property  against  the  defi- 
cient tenants.  It  gives  a  right  of  action  in  respect 
to  co-owners  of  mills  for  the  balance  justly  due 
from  one  for  the  repair  of  the  joint  property.  Con- 
verse V.  Ferre ,  tupra, 

b.  Liability  in  aseumpsiL 

Assumpsit  will  not  He  by  one  tenant  in  common 
against  another  for  repairs  to  the  land,  though 
they  be  proper  or  necessary,  without  a  previous 
request  to  join  in  the  retmirs  and  a  refusal  thereof. 
Mumford  v.  Brown  (1826)  6  Cow.  475, 16  Am.  Deo. 
440. 

In  the  above  case  the  court  questioned  whether 
assumpsit  would  be  the  proper  remedy,  even 
though  there  were  a  prior  request  and  refusal. 
Ibid. 

But  if  a  tenant  in  common  has  expended  money 
for  the  joint  benefit,  and  does  not  bring  in  ques- 
tion the  title  to  the  land,  he  may  recover  in  as- 
sumpsit of  his  cotenant  the  sum  expended  by  him 
'29  L.  R.  A. 


beyond  his  just  proportion.    Owinneth  v.  Thomp- 
son aS^)  9  Pick.  31, 19  Am.  Dec.  850. 

c.  iVecessUi/  of  a  demand  and  notice. 

At  law  one  tenant  in  common  can  compel  the 
other  tenants  to  join  in  the  expense  of  reparations 
of  a  house,  where  the  reparations  are  necessary  to 
tl^e  preservation  or  enjoyment  of  the  estate,  but 
in  order  to  sustain  his  action  he  must  show  a  re- 
quest to  unite  in  a  refusal  as  well  as  an  actual  ex- 
penditure; in  such  a  case  the  expenditure  is  for 
the  benefit  of  all  the  tenants,  and  contribution  is 
enforced  on  the  principle  that  parties  standing  in 
equal  rights  are  bound  to, bear  an  equality  of  bur- 
den. Louvalle  v.  Menard  (1844)  6  m.  39, 41  Am.  Dec. 
161;  Kidder  v.  Rlxford  (1844)  16  Vt.  169, 42  Am.  Dec. 
604;  Ck)ffin  v.  Heath  (1848)  6  Met.  76;  Calvert  v.  Ald- 
Hch  (1868)  99  Mass.  74, 96  Am.  Deo.  603. 

Such  request  and  refusal  are  necessary  before  as- 
sumpsit will  lie  for  repairs,  or  the  common-law  writ 
de  reparations  facienda.  Green  v.  Putnam  (1847)  1 
Barb.  500. 

So  damages  cannot  be  recovered  until  after  the 
request  and  refusal.  Doane  v.  Badger  (1815)  12 
Mass.  66. 

The  New  Hampshire  Statutes,  ed.  1830, 186  (Rev. 
Stat  chap.  136),which  provide  that  the  necessary  re- 
pairs in  mills,  mill  dams,  or  fiumes  owned  by  joint 
tenants  or  tenants  in  common  shall  be  made  by 
such  owners  in  proportion  to  their  respective  in- 
terests, contain  no  provision  relative  to  the  re- 
pairs of  houses,  and  it  is  said  that  in  order  to  main- 
tain such  action  it  must  be  proved  that  there  was  a 
previous  notice  and  opportunity  given  to  the  co- 
tenant  to  make  repairs.  Stevens  v.  Thompson  (1845) 
17  N.  H.  103. 

And  see  C^arver  v.  Miller  (1808)  4  Mass.  560,  supra, 
head  II.,  a. 

d.  Lien  for  repatra. 

When  houses  situated  on  the  joint  property  are 
falling  into  decay,  and  one  tenant  out  of  his  own 
means  makes  reparation,  he  should  not  only  be  en- 
titled to  contribution,  but  should  be  secured  by  a 
lien  on  the  interest  of  his  cotenants.  especially  if 
they  refuse,  or  being  under  disability  are  unable 
to  consent,  to  bear  their  share  of  the  expense. 
Alexander  v.  Ellison  a880)  79  Ky.  148. 

Not  only  would  they  be  personally  liable  to  con- 
tribute in  equity,  but  their  estate  will  be  subjected 
to  a  lien,  whether  the  tenants  agree  to  repair  or 
not,  if  by  the  repairs  a  common  benefit  has  been 
conferred  on  the  owners  so  that  ex  cequo  et  bono 
they  ought  to  pay  for  such  a  benefit.  Ck)fBn  v. 
Heath  (1848)  6  Met.  76.  E.  W.  4 
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not  exclude  an  actual  effort  at  entry  and  en- 
loyment  by  others.  Let  the  question  of  lia- 
Dility  for  use  and  occupation  be  settled  as  it 
may  on  general  principles  of  law.  This 
agreement  in  this  case  repels  a  charge. 

Next,  as  to  improvements  claimed  by  L. 
E.  Ward.  Can  he  be  allowed  for  them  ?  One 
joint  tenant  or  tenant  in  common  at  common 
law  could  compel  others  to  unite  in  the  ex- 
penses of  the  necessary  reparation  of  a  house 
or  mill  owned  by  them,  though  the  rule  is 
limited  to  these  parts  of  the  common  prop- 
erty, and  does  not  apply  to  fences  enclosing 
wood  or  arable  land.  This  right  was  en- 
forced by  a  writ  de  reparatione  faeienda.  It 
did  not  apply  to  past  repairs,  and  could  only 
be  resorted  to  after  request  to  unite  in  the 
repairs  and  refusal.  1  Lomax,  Dig.  (504) 
648 ;  2  Minor,  Inst.  430 ;  4  Kent,  Com.  870. 
It  was  confined  to  a  mill  or  houses,  because 
it  is  for  the  public  good  to  maintain  houses 
and  mills,  which  are  for  the  habitation  and 
use  of  men, — as  Lord  Coke  said  in  Co.  Litt. 
2006;  Id.  6ib:  "If  there  be  two  joint  ten- 
ants of  wood  or  arable  land,  the  one  has  no 
remedy  against  the  other  to  make  inclosure 
or  reparation  for  safeguard  of  the  wood  or 
corn.*  Bowles'  Case,  11  Coke,  82.  I  have 
no  doubt  this  old  common- law  writ,  though 
disused,  might  yet  be  resorted  to.  It  ap- 
plies to  future,  not  past,  repairs.  Freem. 
Coten.  §  261 ;  Calvert  v.  Aldrich,  99  Mass. 
76,  96  Am.  Dec.  698.  I  think  it  can  be 
safely  laid  down,  with  the  exception  stated, 
no  joint  tenant,  tenant  in  common,  or  par- 
cener can  compel  his  cotenant  to  make  im- 
provements, or  maintain  an  action  against 
him  personally  to  compel  him  to  contribute 
to  the  expense  of  improvements  made  by  him 
upon  the  estate,  without  his  consent,  express 
or  implied,  or  fix  it  as  a  lien  on  his  inter- 
est in  the  estate.  One  cannot  improve  his 
fellow  out  of  his  estate.     He  has  voluntarily 

f»ut  improvements  on  land  of  another,  know- 
ng  his  right,  and  he  cannot  impose  a  debt 
on  him  or  his  estate  without  his  consent 
Freem.  Coten.  §§  261,  262 ;  Aldrich  v.  lius 
band,  181  Mass.  480 ;  Husband  v.  Aldrich,  186 
Mass.  317 ;  Nelson  v.  Clay,  7  J.  J.  Marsh. 
188,  23  Am.  Dec.  387 ;  Hancock  v.  Day,  Mc- 
Mull.  Eq.  69,  36  Am.  Dec.  293;  Scott  v, 
Guernsey,  48  N.  Y.  106 ;  Calvert  v.  Aldrich, 
99  Mass.  74,  96  Am.  Dec.  698 ;  Mumford  v. 
Brovon,  6  Cow.  475.  16  Am*.  Dec.  440.  It  is 
not  the  case  of  one  making  improvements 
in  good  faith  believing  the  land  to  be  his. 
The  common  law  denied  such  a  one  relief, 
and  it  is  only  allowed  by  statute.  Code, 
chap.  91.  It  seems  that,  where  a  tenant  in 
common  or  joint  tenant  is  called  on  for  rents 
and  profits  in  equity,  he  mar  deduct  ordi- 
nary repairs  on  the  principle  that  he  who 
asks  help  from  a  court  of  equitv  must  do 
equity.  Hannan  v.  Osborn,  4  Paige,  343, 
8  L.  ed.  463 ;  Ruffners  v.  Lewis,  7  Leigh,  720, 
748,  80  Am.  Dec.  513;  2  Minor,  Inst.  420;  1 
Story,  Eq.  Jur.  ^  655 ;  Grafiam  v.  Pierce,  19 
Gratt.  28,  100  Am.  Dec.  608,  syllabus  6; 
Freem.  Coten.  §  279.  Where  partition  is 
made,  the  part  improved  should,  if  not  pre- 
judicial to  others,  be  allotted  to  the  one  who 
made  improvements,  estimating  its  value 
without  improvements.  2  Minor,  Inst.  420 ; 
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Patnck  V.  MarshaU,  2  Bibb.  41,  4  Am.  Dec. 
670;  Nelson  v.  Clay,  7  J.  J.  Marsh/  188.  28:. 
Am.  Dec.  387.  But  if  this  cannot  be  done, 
he  to  whom  the  improvement  falls  does  not 
have  to  pay  for  it.  Nelson  v.  Clay,  supra. 
Where  improvements  are  made  with  consent 
of  the  cotenants,  they  are  personally  bound, 
and  the  demand  is  a  Hen  on  their  shares. 
Houston  V.  McCluney,  8  W.  Va.  185 ;  Freem. 
Coten.  §  262. 

It  seems  to  be  claimed  in  the  brief  of  coun- 
sel that  the  letter  to  L.  M.  Broyles,  written*' 
by  some  of  the  heirs,  justifies  a  charge  by 
L.   E.   Ward  for  improvements.     After  re- 
questing him  not  to  leave  the  house,  but  to- 
stay,  it  recited  what  he  ought  to  pay,  viz., 
keep  and  use  the  property,  have  i^  insured, 
keep  taxes  paid,  keep  the  house  in  good  re- 
pair ;  and  then  said  :  **  Qo  to  work  and  have  the- 
house  painted  and  repaired  as  in  your  opin- 
ion you  think  it  should  be;  and,  after  alb 
this  improvement  has  been  made,   if  you. 
think,  after  calculating  the  expenses  of  the 
improvements  and  the  taxes,  etc.,  which  you 
mav  have  paid  heretofore,  that  the  heirs  are 
entitled  to  anything,  then  you  can  arrange- 
and  pay  them  their  proportion ;  and  if  you 
think  that  nothing  is  coming  to  the  heirs- 
after  paying  for  painting,  etc.,  then  we  are 
satisfied."    This  did  not  refer  to  improve- 
ments made  by  L.  E.  Ward  before  the  let- 
ter, but  to  future  improvements.     The  word 
''paid"  refers  to  taxes.     But  although  it  be* 
law  that  one  coparcener  cannot,  without  con- 
sent,   make  permanent  improvements,    and 
charge  his  coparcener  or  his  share  with  their 
cost,  where  the  estate  is  partible  in  kind,  as- 
a  tract  of  land,  how  is  it  in  the  case  of  a. 
house  or  land  which  is  impartible  in  kind 
for  any  reason,  so  that  it  has  to  be  sold  in> 
order  t/)  effect  a  partition,  as  was  the  case  in 
the  present  instance?    Is  there  no  difference- 
here?    Circumstances  alter  cases.    Is  it  right . 
for  a  court  of  justice  to  sell  the  land  greatly 
increased  in  value  by  the  expenditure  of  one- 
brother,  and  put  the  money  into  the  pocket. 
of  another  with  its  eyes  shut  to  the  fact  that 
the  property  brought  more,  a  great  deal,  by 
reason  of  the  new  house  built  by  one  of  the 
brothers?    Ought  it  not  to  be  ascertained  how 
much  the  value  was  enhanced  by  the  improve- 
ments, and  pay  the  amount  of  enhancement  to* 
the  one  whose  means  produced  it,  and  divide 
the  balance?    This  is  different  from  the  case 
where  there  is  division  in  kind.    In  the  later- 
case,  to  charge  the  brother  who  did  not  con* 
sent  to  the  improvement  is  to  force  upon  him  a- 
debt  he  did  not  assent  to,  and  to  mortgage- 
his  estate  with  a  debt  which  he  cannot  pay 
and  which  will  take  away  his  patrimony. 
One  ought  not  to  be  made* a  debtor  without 
his  consent;  but,  where  the  whole  is  to  be^ 
converted  into  money  and  distributed,  an- 
other principle  is  admissible,  doing  harm  to- 
no  one  and  justice  to  all.    The  others  get 
just  what  they  would  have  received  without 
the  improvements,  and  the  one  making  them^ 
is  reimbursed.     I  have  observed  that  in  Illi- 
nois this  doctrine  has  been  frequently  ap- 
plied.   LouvdUe  V.  Menard,  41  Am.  Dec.  161, 
and  note;  Howey  v.  Goings,  18  111.   95,   54' 
Am.    Dec.   427;   Dean  v.   O'Meara,   47  IlL 
120.    And  on  further  search  I  find  this  excep*- 
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"tion  approved  in  Moore  v.  Thorp,  16  R.  I. 
•655,  7  L.  R.  A.  781.  I  think  Elrod  v.  Keller, 
m  Ind.  882,  would  also  allow  it  In  such  a 
case  as  we  have  in  hand.  AUeman  v.  Hatoley, 
117  Ind.  583,  does.  It  does  not  follow  that 
the  original  cost  of  improvements  be  given, 
but  the  actual  enhancement  of  value  at  time 
-of  sale  by  reason  of  improvements  is  ascer- 
tained. See  opinion  in  last-cited  case,  and 
in  Moore  v.  WiUianuum,  10  Rich.  Eq.  828,  78 
Am.  Dec.  98.  The  opinion  in  the  last  case 
Tery  properly  says  that,  if  the  cost  of  im- 
provements be  allowed,  **it  would  subject 
^he  owner  to  the  want  of  judgment  or  econ- 
-omy  of  the  improver,  and  render  him  liable 
to  be  built  out  of  his  land  bv  the  improvi- 
dence of  his  tenant."  I  would  add  that  the 
improvement  may  have  depreciated  from  some 
time  before  the  sale. 

It  is  objected  that  the  bill  does  not  charee  a 
request  on  the  part  of  the  cotcnant  for  the  im- 
provements. It  would  be  necessary  to  charge 
them  otherwise  than  as  indicated  above,  but 
it  is  not  necessary  to  so  charge  them;  that 
is,  as  a  simple  increase  of  value. 

It  follows,  from  what  has  been  said,  that, 
while  there  could  be  no  claim  for  use  and 
-occupation  against  Broyles  and  his  wife,  yet 
the  aocision  of  the  court  below  is  wrong  in 
wholly  disallowing  all  claim  for  improve- 
ment made  by  the  plaintiff  out  of  the  pro- 
•oeeds  of  sale,  in  the  manner  above  stated, 
which  was  directed  to  be  made  because  the 
property  was  found  insusceptible  of  parti- 
tion. 

A  reference  was  made  to  a  commissioner, 
•and  his  report  charged  rents  and  profits  to 
Mrs.  Broyles  for  the  hotel,  and  to  the  plain- 
tiff for  the  stable,  and  charged  Mrs.  Broyles, 
as  the  owner  of  five  sixths  of  the  propertv, 
with  five  sixths  of  the  money  spent  by  the 
plaintiff  in  improvements.  '  The  commis- 
sioner n^ade  a  part  of  his  report  a  deposi- 
tion of  the  plaintiff,  and,  as  the  report  im- 
ports, there  was  no  other  oral  evidence  before 
him.  Taking  that  deposition  alone,  it  sup- 
ports the  report  as  to  the  charge  for  improve- 
ments, as  it  shows  consent  on  the  part  of  the 
•cotenants.  No  exception  was  made  within 
ten  days,  and  the  plaintiff  contends  that  the 
result  reached  and  returned  by  the  commis- 
sioner must  be  taken  as  correct,  and  cannot 
be  impaired  bv  after- exceptions  and  evidence 
afterwards  taken,  and  that  the  court  could 
not,  upoD  depositions  afterwards  taken,  over- 
turn and  reject  the  result  reached  by  the 
commissioner,  but  must  confirm  or  recommit. 
Ward  V.  Ward,  21  W.  Va.  262.  The  plain- 
tiff's  deposition  must  be  considered  a  part 
of  the  report, —a  part  of  its  face.  Lynch  v. 
Henry,  25  W.  Va. ,  opinion  page  424 ;  Kester 

V.  Lyon,  40  W.  Va.  .    It  is  plain  that 

if  we  decide  the  exception  only  by  the  face 
of  the  report,  including  that  deposition,  we 
must  overrule  it,  because  the  deposition  sus- 
tains the  report  in  the  point  of  view  of  fact. 
But  after  the  report,  and  we  will  say  after 
the  exception,  the  defense  took  depositions. 
They  deny  the  statement  of  the  plaintiff's 
deposition,  that  the  other  heirs  agreed  that 
the  plaintiff  make  the  improvements.  The 
*court  read  them  on  the  hearing.  Could  they 
•be  read  to  impair  the  finding  of  the  report 
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in  favor  of  the  plaii\^iff  as  to  the  improve- 
ments? This  may  seem  at  first  an  immaterial 
question,  since,  as  above  stated,  the  plaintiff 
ought  to  be  allowed  out  of  the  sale  an  amount 
equal  to  the  amount  of  increase  of  value  at 
the  time  of  sale  imparted  to  the  property 
by  the  improvements ;  but  a  second  thought 
makes  it  material,  in  this :  that  if  there  was 
an  agreement  between  the  parties  that  the 
improvements  be  made,  that  would  entitle 
the  plaintiff  to  perhaps  a  larger  recovery, 
that  is,  the  original  cost  of  improvements 
with  interest  from  the  date  when  made, 
while,  if  there  was  no  request,  he  would 
get  out  of  the  sale  the  mere  increase  of  val- 
ue. Can  these  depositions  be  read  then?  If 
there  had  been  no  exception,  thejr  could  not, 
as,  without  exceptions,  a  report  is  taken,  as 
to  adult  parties,  to  be  correct,  and  will  not 
be  examined  by  the  court  except  for  errors 

on  its  face.    Kester  v.  Lyons,  40  W.  Va. . 

But  where  there  is  an  exception,  but  not 
within  ten  davs,  how  is  it?  Where  the  party 
says  that  he  aoes  not  intend  to  be  regarded 
as  admitting  the  correctness  of  the  report, 
but  excepts  to  it,  and  appeals  to  evidence 
subsequently  presented  in  the  case,  can  he 
overthrow  the  report  with  that  evidence?  Is 
he  unalterably  bound  bv  the  report,  if  not  er- 
roneous on  its  face  ?  If  ne  had  excepted  with- 
in ten  days,  he  could  have  taken  other  evi- 
dence, and  the  commissioner  could  retain  the 
report  to  await  it,  and  upon  it  make  remarks, 
or  even  make  a  further  or  amended  report.  I 
think  this  is  so  because  section  7,  chapter 
129,  Code,  says  that,  if  exceptions  be  taken 
within  ten  days,  the  commissioner  shall  with 
his  report  "return  the  exceptions,  and  such 
remarks  thereon  as  he  may  deem  pertinent 
and  the  evidence  relating  thereto.**  Judge 
Green  expressed  the  same  opinion  in  Lynch  v. 
Henry,  25  W.  Va.  428.  I  have  some  question 
^  to  the  last  matter,  but  think  it  tenable, 
and  that  the  rule  may  be  convenient  in  prac- 
tice. The  code,  after  providing  for  exceptions 
before  the  commissioner  within  ten  days,  goes 
on  to  add :  **  But  any  party  may  except  to 
such  report  at  the  first  term  of  the  court  to 
which  it  is  returned,  or  by  leave  of  the  court 
after  such  term.**  What  does  this  mean?  It 
may  be  asked  of  what  use  such  exception,  if 
evidence  taken  after  the  return  of  the  report 
cannot  be  read?  The  answer  can  be  given, 
that  the  party  may  think  the  commissioner 
has  reached  the  wrong  conclusion  on  the  evi- 
dence, and,  desiring  to  have  it  reviewed,  de- 
sires to  except  to  get  rid  of  the  admission  of 
its  correctness  which  would  operate  against 
him  from  silence,  and  designs  to  ask  the  court 
to  review  the  evidence,  if  it  has  been  made 
part  of  the  report,  and,  if  it  has  not  been,  then 
to  ask  the  court  to  order  the  evidence  to  be 
certified  to  be  read  with  his  exception,  which 
he  may  do,  if  he  has  been  prevented  from 
excepting  within  the  ten  days.  Arnold  v. 
Slaughter,  86  W.  Va.  590,  syllabus  4. 

If  we  say  that  after  a  report  has  been  made 
a  party  may  go  on  and  ta&e  depositions,  and 
have  them  read,  we  introduce  confusion  in 
practice,  install  a  bad  practice,  and  put  a 
premium  upon  negligence  and  delay.  A  case 
is  referred  to  a  commissioner.  He  gives  no- 
tice, and  proceeds  to  execute  the  order  of  ref- 
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erence.  The  parties  ought  to  attend  before 
him.  They  can  be  much  better  heard  upon 
the  facts  before  a  commissioner  than  in  court. 
It  is  the  most  important  proceeding  in  the 
case,  save,  perhaps,  the  final  hearing;  in 
many  cases  even  more  important  than'^that. 
If  the  action  of  the  commissioner  is  unsatis- 
factory, the  party  can,  within  ten  days  after 
he  has  finally  announced  his  conclusion  by  a 
completed  report,  except,  and,  if  he  does  not 
want  more  evidence,  ask  the  commissioner  to 
certify  the  evidence  to  the  court  for  its  re- 
view ;  and  if  he  is  surprised  at  the  inferences 
drawn  by  the  commissioner  upon  that  evi- 
dence, and  thinks  he  can  strengthen  his  case 
by  additional  evidence,  he  can  except  within 
ten  days,  and  take  more  evidence,  and,  under 
proper  circumstances,  the  commissioner  will 
delay  returning  his  report  to  enable  the  party 
to  do  so,  as  the  statute  giving  him  right  to 
take  such  evidence  ought  to  be  liberally  con- 
strued to  promote  a  fair,  full  hearing;  and 
then  the  commissioner  can  report  on  such 
evidence,  or  make  an  amended  report,  or  send 
up  his  original  report,  the  exceptions,  and  all 
the  evidence,  old  and  new.  After  all  the 
toil  before  a  commissioner,  after  he  has  given 
his  decision,  and  after  the  full  opportunity 
for  a  hearing  before  him,  a  negligent  liti- 
gant ought  not  to  be  allowed  to  reopen  the 
case,  often  to  the  inconvenience  and  surprise 
of  the  other  party.  If  so,  where  the  utility 
of  this  tedious  hearing  before  that  important 
auxiliary  of  the  court,  the  commissioner?  It 
would  be  an  almost  meaningless  performance. 
We  do  not  think  the  code  means  such  a  re- 
opening by  giving  right  to  except  at  the  first 
term  after  the  report.  We  think  such  after- 
taken  depositions  cannot  be  read  on  the  hear- 
ing to  impair  the  report,  as  was  done  in  this 
case.  We  think  the  only  office  they  can  per- 
form is  to  support  a  motion  for  a  recommittal 
of  the  report,  or  to  suggest  to  the  court,  where 
it  appears  contrary  to  justice  to  confirm  the 
report,  the  propriety  of  such  rehearing  before 
the  commissioner ;  but  on  such  evidence  the 
court  cannot  overturn  the  report,  or  remodel 
or  restate  the  account,  which  may  work  great 
injury  and  surprise  to  the  other  party,  but 
must  recommit  the  report,  if  dissatisfied  with 
it.     Ward  v.   Ward,  21  W.  Va.  262. 

I  have  said  this  much  iipon  this  matter  of 
commissioners'  reports  because  of  the  im- 
portance, in  every  day's  practice,  of  proper 
understanding  as  to  proceedings  before  com- 
missioners, and  the  frequent  controversies 
arising  upon  them.  Under  these  views,  it 
would  have  been  error  to  overturn  the  report, 
based  on  the  theory  that  the  improvements 
were  made  with  the  consent  and.  agreement 
of  the  coheirs,  but  for  the  fact  that  the  bill 
and  amended  bill  have  no  allegation  that  the 
coheirs  requested  such  improvements  to  be 
made  or  consented  thereto.  As  this  was  not 
charged,  the  finding  of  the  report  is  error 
apparent  on  its  face,  and  vindicates  the  action 
of  the  court  against  the  argument  that  only 
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by  usinff  the  after- taken  depositions  it  re- 
jected the  finding  of  the  report.  Does  it 
thence  follow  that  the  total  disallowance  or 
anj^thing  to  the  plaintiff  is  justified  by  this 
omission  in  the  bills?  By  no  means.  The 
bills  charged  the  fact  of  the  improvements, 
and  that  tne  hotel  property  itself  was  not 
susceptible  of  partition,  and  must  be  sold, 
and  the  same  decree  which  disallowed  all 
compensation  for  improvements  subjected  the- 
property  to  sale  in  order  to  divide  its  pro- 
ceeds, and  upon  those  facts  the  plaintiff  was 
entitled  to  something  on  the  principle  of 
increased  value  above  stated.  Nor  ought 
the  court  to  have  confirmed  the  report  and  de- 
creed its  full  finding,  because  it  allowed, 
not  an  amount  for  increased  value,  but  the 
account  of  expenditure  by  the  plaintiff  in 
improvements,  and  because  it  charged  use 
and  occupation.  There  oueht  to  have  been 
a  recommittal  to  ascertain  the  amount  of  in- 
creased value,  viewing  the  case  on  those  facts. 
The  court  could  not  make  a  new  statement. 
If  the  plaintiff  amended  his  bill  by  the  al- 
legation wanting,  he  could  have  claimed 
the  account  filed  by  him,  with  interest,  if 
he  could  succeed  in  sustaining  the  theory  or 
contention  that  his  coparceners  agreed  to  the 
making  of  improvements  by  him,  but  with- 
out such  allegation  he  could  not.  He  can 
still  amend  his  bill  to  that  effect,  if  he^ 
wishes  to  do  so. 

It  is  contended  that  in  no  view  can  the 
plaintiff  claim  anything  at  all  for  the  im- 
provements, since  they  were  made  in  1879, 
while  the  father  yet  lived,  and  his  estate  by 
the  purtesy  existed,  and  the  heirs  had  only 
an  estate  in  reversion,  not  in  possession,  and 
the  improvements  were  made  for  and  by  the 
father.  All  the  children,  save  two  daugh- 
ters, continued  to  reside  in  the  home  as  a 
family  with  their  father,  after  the  mother's 
death,  and  the  existence  of  this  curtesy  would 
not  prevent  any  reversioner,  by  agreement 
with  the  others,  from  making  improvements 
beneficial  to  the  inheritance,  and  charging 
the  property  with  them.  Nor  would  it  debar 
one  from  claiming  such  increase  of  value  in 
the  reversion  or  inheritance  as  his  improve- 
ments imparted.  Of  course,  were  it  shown 
that  the  plaintiff  contracted  with  the  father 
to  make  them ;  if  the  father  became  his 
debtor,  his  sole  debtor,  for  them,  and  he 
looked  to  the  father  for  pay, — he  could  claim 
nothing  from  the  heirs.  I  do  not  consider 
that  the  evidence  at  present  shows  such  a 
case  as  enables  us  to  say  this. 

So  much  of  t?ie  decree  complained  of  as  disal- 
lotcs  the  claim  of  the  plaintiff  or  Lavina  BroyUs 
or  L.  M.  Broyles  for  repairs,  improvements, 
or  rents  is  reversed,  and  the  cause  remanded  for 
further  proceedings  in  respect  thereto,  ac- 
cording to  principles  above  stated  so  far  as- 
applicable,  and  further  according  to  prin- 
ciples governing  courts  of  equity  in  such, 
case. 
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The  Ikct  that  the  mayor  of  a  dty  is  also 
the  presideiit  and  a  stockholder  of  a 
f^as  comfMUiy  which  f uniishes  gras  to  the  city, 
not  by  virtue  of  any  contract,  but  by  requirement 
of  law.  when  the  mayor  has  no  authority  in  the 
matter  of  proourinor  the  ifas,  does  not  defeat  the 
right  to  enforce  payment  from  the  cfty«  although 
the  charter  of  the  city  providee  that  no  oflBcer 
shall  be  directly  or  indirectly  interested  in  any 
contract,  work,  or  business,  or  the  sale  of  any 
article  for  which  payment  is  to  be  made  from 
the  city  treasury,  and  that  all  contracts  in  viola- 
tion thereof  shall  be  vcid.  • 

(September  18, 1886.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Superior  Court  for  Sacramento  County 
granting  a  writ  of  madamus  to  compel  defend- 
ant to  audit  a  claim  by  plaintiff  against  the 
city  of  Sacramento  for  gas  furnished  it.  Af- 
firmed. 

The  facts  are  stated  in  the  Commissioner's 
opinion. 

Meft9rs.  J.  Frank  Brown  and  Clinton 
L.  White,  for  appellant: 

Respondent  is  not  entitled  to  have  this  judg- 
ment affirmed  until  it  can  establish  to  the  satis- 
faction of  the  court  that  a  shareholder  in  a 
corporation  organized  and  conducting  business 
for  profit  is  not  interested  directly  or  indirectly 
in  contracts  made  by  the  corporation. 

The  situation  here  is  such  as  to  bring  the  case 
within  the  mischiefs  provided  against  in  sec- 
tion 211  of  the  charter. 

Todd  V.  Robinson,  54  L.  J.  Q.  B.  47;  Dtoight 
v.  Palmer,  74  111.  296;  San  Diego  v.  San  Diego 
&L.  A.  R.  C7<?.44  Cal.  106;  Shakespear  y. Smith, 
77  Cal.  638;  Finchy,  Riverside  d  A,  R.  Go.  87 
Cal.  597;  Capron  v.  Hitchcock,  98  Cal.  427; 
Wickersham  v.  Crittenden,  93  Cal.  29. 

Mr,  A.  L.  Hart,  for  respondent: 

There  can  be  no  violation  of  the  rule  that  no 
man  can  faithfully  serve  two  masters  whose 
interests  are  in  conflict,  unless,  in  the  perform- 
ance of  his  duties,  the  agent  has  found  oppor- 
tunity to  exercise  skill  or  industry  against,  or  to 
drive  a  bargain  advantageous  or  disadvanta- 
geous to,  his  principal.  Such  is  not  the  case 
here. 

Searls,  (7.,  filed  the  following  opinion  : 
The  Capital  Gas  Company,  a  corporation 
organized  and  existing  under  the  laws  of  the 
state  of  California,  is,  and  for  more  than 
twelve  years  last  past  has  been,  engaged  in 
the  business  of  furnishing  gas  to  the  residents 
of  the  city  of  Sacramento  (a  municipal  cor- 


NoTE.— As  to  validity  of  a  contract  between  a 
public  officer  and  the  public  which  he  represents, 
see  Tippecanoe  County  Comrs.  v.  Mitchell  (Ind.)  15 
L.  R.  A.  600,  and  note,  also  Spearman  v.  Texarkana 
(Ark.)  22  L.  R.  A.  866. . 
29  L.  a  A. 


poration),  and  to  consumers  generally,  for- 
profit,  and  has  had  shares  of  stock  issued  to^ 
and  held  by  divers  persons ;  and  C.  H.  Cum- 
mings  is,  and  for  more  than  one  year  last  past 
has  been,  the  duly  appointed  and  acting  sec- 
retary of  said  corporation.  The  said  corpora- 
tion has  during  a  period  of  more  than  twelve 
years  last  past  been  engaged  in  said  bnsiness, 
under  and  pursuant  to  certain  franchises  duly 
granted  to  it  by  said  city  of  Sacramento.  On 
the  11th  day  of  January,  1882,  the  board  of 
trustees  of  said  Capital  Gas  Company,  by 
resolution  regularly  passed,  fixed  the  price 
to  be  paid  by  consumers  thereof  at  $3  for  each 
1, 000  cubic  feet.  J.  D.  Young,  the  appel  lant 
herein,  is.  and  for  more  than  three  years  last 
past  has  been,  the  duly  elected  and  qualified 
auditor  of  said  city  of  Sacramento ;  and  under 
the  provisions  of  "the  charter  thereof,  duly 
adopted,  it  is  the  duty  of  said  auditor  to- 
draw  and  sign  all  warrants  upon  the  treas- 
ury for  claims  against  said  city  which  have 
been  allowed  by  the  board  of  trustees  there- 
of. The  fire  department  is,  and  for  more  than 
one  year  prior  to  1894  was,  one  of  the  de- 
partments of  the  municipal  government  of 
the  city  of  Sacramento.  At  all  the  times 
herein  mentioned,  B.  U.  Steinman  was,  and 
still  is,  the  bolder  and  owner  of  stock  in  said 
Capital  Gas  Company,  and  was,  and  still  is, 
the  president  of  said  company,  and  since  the 
first  Monday  in  January,  1894,  has  been,  and 
still  is,  the  duly  elected  and  acting  mayor 
of  said  city  of  Sacramento.  Between  the  1st 
day  of  February,  1894.  and  the  1st  day  of 
March,  1894,  the  fire  department  of  the  city 
of  Sacramento  used  and  consumed  8,600  cubic 
feet  of  gas.  furnished  and  distributed  by  the 
Capital  Gas  Company,,  which  gas,  according? 
to  the  rate  fixed  as  aforesaid,  was  of  the  value 
of  $25.80;  and  thereafter,  and  on  the  1st  of 
March,  1894,  the  said  gas  company  presei^ted 
its  bill  therefor  in  said  amount,  duly  item- 
ized and  verified,  to  the  board  of  trustees  of 
said  city,  which  bill  was  allowed  by  said 
board  for  said  sum  of  $25.80,  and  presented 
to  the  auditor  aforesaid,  who  rejected  the 
same,  and  returned  it  to  the  board  as  pro- 
vided by  the  charter.  Thereafter  the  same 
bill  was  again  allowed  and  approved  by  the 
board  of  trustees  and  by  B.  U.  Steinman,  the 
mayor,  in  due  form,  and  was  again  presented 
to  the  auditor,  who  refused  to  audit  the  same 
or  to  draw  his  warrant  therefor  on  the  treas- 
urer of  said  city  in  favor  of  the  said  gas  com- 
pany. Said  sum  of  $25.80  is  still  due  and 
owing  from  the  said  city  to  said  gas  com- 
pany. The  gas  so  furnished  was  not  fur- 
nished under  any  express  contract,  nor  was  it 
furnished  pursuant  to  any  contract  entered 
into  before  the  election  of  said  mayor,  except 
that  it  was  so  furnished  pursuant  to  the  fran- 
chises of  the  said  gas  company  and  the  law 
applicable  to  said  gas  company. 

Section  211  of  the  charter  of  the  city  of  Sac- 
ramento provides  as  follows:  "No  member 
of  the  board  of  trustees,  and  no  ofl[icer  of  or 
employe  of  the  city,  shall  be  or  become  di- 
rectly or  indirectly  interested  in  or  with  the 
performance  of  any  contract,  work,  or  busi- 
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ness,  or  in  the  sale  of  any  article,  the  ex- 
pense, price,  or  consideration  of  which  is  pay- 
able from  the  city  treasury,  or  in  the  purchase 
or  lease  of  any  real  estate  or  property  belong- 
ing to  or  taken  by  the  city,  or  which  shall 
be  sold  for  taxes  or  assessments,  or  by  virtue 
of  legal  process  at  the  suit  of  the  city.  Any 
memoer  of  the  board  or  any  officer  or  em  ploy  6 
of  this  city  violating  the  provisions  of  this 
section,  or  who  shall  oe  directly  or  indirectly 
interested  in  any  franchise,  right,  or  priv- 
ilege granted  by  the  city  while  he  is  such 
member,  officer,  or  employ^,  unless  the  same 
shall  devolve  upon  him  by  law,  shall  forfeit 
his  office,  and  be  forever  disqualified  from 
holding  any  position  in  the  service  of  the  city ; 
and  all  contracts  made,  or  rights  or  fran- 
chises granted,  in  violation  of  this  section, 
■shall  be  absolutely  void." 

Upon  the  facts  as  found  by  the  court,  of 
which  the  foregoing  is  a  condensed  statement, 
the  court  below  adjudged  that  an  alternative 
writ  of  mandate  theretofore  issued  in  the 
•cause  be  made  peremptory,  requiring  the  ap- 
pellant herein,  as  auditor,  to  issue  his  war- 
rant upon  the  treasury  of  the  city  of  Sacra- 
mento, and  upon  the  proper  fund  therein,  for 
the  amount  of  the  demand,  viz.  $25. 80.  The 
<lefeudant,  auditor  as  aforesaid,  appeals, from 
the  judgment,  and  the  cause  comes  up  on  the 
judgment  roll. 

The  officers  of  a  municipal  corporation, 
like  those  of  private  corporations,  are  agents 
of  the  coroorate  body.  It  is  a  cardinal'doc- 
trine  of  the  law  of  agency  that,  **  whenever 
an  agent  is  invested  with  authority  to  use  any 
•discretion  in  the  exercise  of  the  powers  con- 
ferred upon  him,  it  is  an  implied  condition 
that  this  discretion  shall  be  used  in  good 
taith  for  the  benefit  of  the  principal,  and  in 
accordance  with  the  true  purpose  of  the 
agent's  appointment.  To  this  extent  every 
agency  which  is  not  a  pureljr  ministerial  one 
involves  a  fiduciary  relation  between  the 
parties."  Morawetz,  Priv.  Corp.  §  516.  It 
Is  in  consonance  witli  this  principle  that  offi- 
cers of  a  corporation  may  not,  under  any 
circumstances,  use  their  official  position  for 
their  own  benefit,  or  for  the  beqefit  of  any  one 
■except  the  corporation  itself,  and  they' may 
not  represent  the  corporation  in  any  contract 
or  transaction  in  which  they  are  personally 
interested  in  obtaining  an  advantage  at  the 
expense  of  the  corporation.  In  such  cases  it 
is  said  the  corporation  would  not  have  the 
benefit  of  their  unbiased  judgment,  as  self- 
interest  would  prompt  them  to  prefer  their 
own  advantage  to  that  of  the  company.  San 
Diego  v.  San  Diego  dk  L,  A.  B.  Co.  44  Cal. 
106 ;  Shakespear  v.  Smith,  77  Cal.  688 ;  Mnch 
V.  Biwrside  <k  A,  R,  Co.  m  Cal.  597 ;  Wiek- 
^rsham  v.  Crittenden,  93  Cal.  29 ;  Camron  v. 
Hitcheoek,  98  Cal.  427 ;  Dill.  Mun.  Corp.  § 
444.  The  rule  embodied  in  the  foregoing 
decisions,  and  which  has  the  support  of  a 
host  of  others  which  might  be  mentioned, 
is  not  an  arbitrary  one.  In  other  words,  it  is 
founded  in  reason,  and  is  not  to  be  indis- 
•criminately  applied  irrespective  of  the  cir- 
cumstances of  the  case.  Morawetz,  Priv. 
Corp.  §  521. 

It  would  seem  that  the  circumstances  of  the 
present  case  bring  it  within  the  exceptions 
189  L.  R.  A. 


for  the  following  reasons :  (1)  The  author- 
ity t?  transact  the  business  of  the  municipal 
corporation  of  the  city  of  Sacramento,  to  pro- 
cure supplies  therefor,  and  to  audit  and  al- 
low claims  against  the  city,  is  vested  in  the 
board  of  trustees;  and  B.  U.  Steinman,  as 
mayor  of  the  city,  has  not,  so  far  as  appears 
from  the  record,  any  authority  in  the  prem- 
ises. (2)  The  gas  f uroished  to  the  city  was 
not  supplied  under  or  pursuant  to  any  express 
contract  with  the  respondent  corporation,  of 
which  Steinman  is  president,  and  the  right 
to  recover  the  reasonable  value  thereof  is 
based  upon  the  implied  promise  which  the 
law  raises.  (8)  Under  section  629  of  the  Ci  vi  1 
Code,  the  respondent  was  bound,  upon  proper 
demand,  to  furnish  gas  to  the  city,  and,  upon 
refusal  so  to  do,  was  liable  to  a  penalty  of 
$50  as  liquidated  damages,  and  $5  a  day  as 
liquidated  damages  for  each  day  such  refusal 
or  neglect  continues  thereafter.  Under  the 
operation  of  this  law,  the  gas  company  was 
not  a  free  agent  .with  power  to^con tract  or 
refuse  to  do  so,  but  it  became  its  duty  upon 
demand  to  furnish  gas  to  the  city,  irrespect- 
ive of  the  status  of  its  president.  This  duty 
to  furnish  gas  to  the  city  devolved  upon  the 
respondent,  not  by  virtue  of  any  contract, 
but  by  operation  of  law  ;  and  hence  the  laws 
governing  ordinary  contracts  resting  in  the 
volition  of  the  parties  thereto  has  no  applica- 
tion. Where  the  law  affixes  a  penalty  for  the 
nonperformance  of  an  act,  its  performance 
should  not  be  adjudged  illegal,  or  subject 
the  party  performing  to  the  implication  of 
having  violated  a  duty.  Had  the  city  of  Sac- 
ramento been  in  need  of  the  land  of  its  mayor 
pursuant  to  some  public  use,  and  had  it, 'by 
proceedings  for  the  condemnation  thereof, 
under  the  law  of  eminent  domain,  succeeded 
to  the  title,  the  proceeding  would  have  been 
so  far  an  adversary  one  that  there  would  have 
been  no  liability  on  the  part  of  such  mayor 
for  a  violation  of  section  211  of  the  city  char- 
ter, hereinbefore  quoted.  The  case  at  bar 
does  not  differ  essentially  in  principle  from 
the  one  supposed.  Section  211  of  the  city 
charter,  which  inhibits  its  officers  from  being 
interested  in  any  contracts  or  sales  to  the  city 
invol^Ang  the  payment  of  money  from  its 
treasury,  or  from  being  interested  in  any  fran- 
chise, right,  or  privilege  granted  by  the  city 
while  they  are  in  office,  is,  except  as  to  the 
penalty  imposed  thereby,  in  substance  a  dec- 
laration of  the  common  law  as  it  oreviously 
existed,  and  is  founded  in  wisdom  and  jus- 
tice. It  is  intended  as  a  shield  to  the  city 
against  the  selfishness  and  greed  of  officials, 
but  was  not  intended  and  may  not  be  used  aa 
a  medium  by  which  the  city  can  take  the 
property  of  others  without  their  consent, 
under  the  form  of  law,  and  then  refuse  to  pay 
therefor  its  reasonable  worth,  because  an 
officer  of  the  city  is  interested  in  such  prop- 
erty. We  hold  that  section  211  of  the  city 
charter  has  no  application  to  a  case  like  the 
present,  where  the  gas  company  is  required 
by  positive  law  to  furnish  gas  to  the  city  upon 
demand,  and,  having  furnished  the  commod- 
ity, has  presented  its  bill  for  the  reasonable 
value  thereof,  although  the  mayor  of  the  city 
owns  stock  in  the  gas  company  and  is  presi- 
dent thereof.     The  city,  having  received  and 
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4i8ed  the  gas  pursuant  to  a  right  which  it  en- 
joyed independent  of  the  volition  of  respond- 
ent, is,  in  equity  and  conscience,  bound  to 
pay  the  reasonable  value  thereof.  The  judg- 
onent  appealed  from  should  be  affirmed. 

We  concur:    Vandief^  C;  Haynes,  (7. 


Per  Curiam: 

For  the  reasons  given  in  the  foregoing 
opinion,  the  judgment  appealed  Jrom  is  af- 
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'^l*  The  contract  of  a  common  carrier 
irlth  a  pasaeD^er  requires  the  carrier  to  pro- 
tect the  passeagor  Hfguinat  Interfereooe  or  injury 
arialDflr  from  the  negligence  or  willful  miscon- 
duct of  its  servants  while  engaged  in  performing 
the  duties  wbich  the  carrier  owes  to  the  passenger: 
and,  where  a  passenger  upon  a  railroad  train  is 
unjustifiably  assaulted  and  beaten  by  an  employ^ 
who  owed  him  the  duty  of  protection,  the  rail- 
road company  is  responsible  for  his  acts  and 
liable  for  the  injury  suffered.- 

ie.  A  railroad  company  which  is  carry- 
ing^ paflseng^ers  is  liable  for  an  illegal  arrest 
and  the  false  imprisonment  of  a  passenger^caused 
to  be  made  by  the  conductor  in  charge  of  the 
train  on  which  the  passenger  is  riding,  while 
acting  in  the  line  of  his  employment. 

^.  The  testimony  examined*  and  it  is  held 
that  the  damages  awarded  are  not  so  excessive  as 
to  warrant  the  disturbance  of  the  verdict. 

(October  5«  1805.) 

ERROR  to  the  District  Court  for  Sumner 
County  to  feview  a  judgment  in  favor  of 
plaintiff  in  an  action  brought  to  recover  dam- 
ages for  the  alleged  wrongful  assault  upon  and 
false  imprisonment  of  plaintiff  by  defendant's 
employes.    Affirmed, 

Statement  by  Johnston,  J.: 

"W.  T.  Henry  brought  an  action  against  the 
Atchison.  Topeka  &  Santa  P€  Railroad  Com- 
pany to  recover  damages  for  injuries  sus- 
tained by  him  on  account  of  the  alleged 
wrongdoing  of  the  company,  and  in  his  peti- 
tion alleged  that  on  January  9,  1890.  he 
boarded  a  train  of  the  railroad  com  pan  v  at 
Kansas  City.  Mo.,  for  the  purpose  of  riaing 
over  the  Southern  Kansas  Division  of  that 

^Headnotes  by  Johnston,  J, 

NoTK.— For  carrier*8  liability  to  a  passenger  for 
an  assault  upon  him,  see  note  to  Davis  v.  Houghte- 
Un  (Neb.)  14  L.  R.  A.  787;  also  the  late  case  of  Balti- 
more &  O.  R  Co.  V.  Barger  (Md.)  ^  L.  R.  A.  2S0. 

As  to  liability  for  false  imprisonment  of  a  passen* 
ger.  see  note  to  Mulligan  v.  New  Yoric  &  B.  B.  R. 
Co.  (N.  Y.)  14  L.  R.  A.  7W;  also  GiUlngham  v.  Ohio 
River  R.  Co.  (W.  Va.)  14  L,  R.  A.  798;  Palmeri  v. 
Manhattan  R.  Co.  (N.  Y.)  16  L.  R.  A.  136;  Central  R. 
Co.  V.  Brewer  (Md.)  27  L.  R.  A.  68. 
^  L.  R.  A.  30 


railroad  to  Wellington.  Kan.  ;  that  he  was 
provided  with  a  ticket  or  stock  contract  en- 
titling him  to  ride  over  the  road  between  the 
points  named;  and  that  the  conductor  in 
charge  of  the  train  refused  to  accept  his  ticket 
or  stock  contract,  and  required  him  to  pay 
in  cash  the  sum  of  $7.50  for  his  tnmsporta- 
tion  to  Wellington.  In  the  second  count  of 
his  petition,  he  alleges  that,  while  he  was 
riding  as  a  passenger  and  deporting  himself 
in  a  proper  and  orderly  manner,  the  agents 
and  servants  of  the  company,  in  the  pretended 
exercise  of  authority  to  preserve  order  on  the 
train,  wrongfully  and  wantonly  assaulted 
him  bv  striking  him  on  the  head  and  body 
several  times,  with  great  force  and  violence, 
with  a  heavy  lantern,  thereby  causing  him 
to  suffer  great  injury  in  body  and  mind.  In 
the  third  count  it  is  alleged  that,  while  he 
was  conducting  himself  in  a  quiet  and  proper 
manner,  the  defendant,  by  its  agents  and 
servants,  in  the  pretende(f  exercise  of  au- 
thority, and  to  preserve  order  in  and  about 
the  train,  at  Ottawa,  did  arrest  him.  without 
any  warrant  or  authority  of  law.  and  did 
forcibly  remove  him  to  the  common  jail  of 
the  county,  where  he  was  detained  for  twelve 
hours  without  any  reasonable  or  probable 
cause,  by  reason  of  which  he  suffered  great 
physical  injuries,  and  that  he  was  also 
greatly  humiliated  and  injured  in  his  cir- 
cumstances and  credit.  For  all  these  things 
he  prayed  damages  in  the  sum  of  $10,000. 
The  answer  of  the  defendant  was  a  general 
denial.  Henry  finally  withdrew  any  claim 
for  the  amount  he  paid  out  for  railroad  fare 
from  Kansas  City  to  Wellington,  and  the 
case  was  finally  submitted  upon  the  claims 
in  the  second  and  third  counts  of  the  peti- 
tion. In  answer  to  special  interrogatories 
which  were  submitted,  the  following  find- 
ings of  fact  were  made :  "  (1)  On  what  train 
of  cars  did  plaintiff  take  passage  from  Kansas 
City,  Mo. ,  on  the  9th  day  of  January.  1890 
and  over  what  road  did  the  same  run?  A. 
On  Santa  F6  train,  on  Santa  Fe  road,  south- 
ern Kansas  division.  (2)  In  what  car  on 
said  train  did  plaintiff  first  take  passage? 
A,  Smoking  car.  (3)  How  long  did  he  re- 
main in  such  car  in  interrogatory  No.  2  men- 
tioned, before  going  into  the  ladies'  car. 
A.  A  very  short  time ;  say,  a  few  minutes. 

(4)  Did  plaintiff  go  to  sleep  soon  after  tak- 
ing a  seat  in  the  ladies'  car?    A.    He  did. 

(5)  If  you  answer  interrogatory  No.  4,  'Yes, ' 
state  whether  he  remained  asleep  until  the 
conductor  waked  him  up  to  collect  his  fare. 
A.  According  to  evidence,  yes.     (6)  How 
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maDy  times  did  the  conductor  wake  the  plain- 
tiff up,  and  state  to  bim  in  regard  to  pro- 
ducing his  ticket  or  paying  his  fare,  before 
plaintiff  paid  the  same?  A.  Either  two  or 
three  times ;  asked  him  for  ticket  three  times. 

(7)  What  was  the  name  of  the  conductor  on 
the  train  January  9,  1890?    A,  Eli  Parsons. 

(8)  Upon  the  payment  of  plaintiff's  fare,  did 
the  conductor  give  him  a  receipt  therefor? 
A.  Yes.  (9)  Was  not  the  plaintiff  under  the 
influence  of  intoxicating  liquors  when  he 
entered  the  train  at  Kansas  City?  ^.  To  a 
certain  extent,  yes.  (10)  After  plaintiff  had 
paid  his  fare,  did  he  not,  at  several  times 
thereafter,  use  profane  and  vulgar  language 
while  in  the  ladies'  car?  A.  The  evidence 
on  this  question  is  contradictory.  We  think, 
however,  that  he  used  profane  words  a  few 
times.  (11)  If  you  answer  interrogatory 
No.  10,  *Yes, '  then  please  state  whether  or 
not  there  were  anv  ladies  present  in  the  car 
at  the  time.  A,  Yes.  (12)  Is  it  not  a  fact 
that,  while  in  the  ladies'  car,  the  plaintiff 
made  threats  of  doing  the  conductor  personal 
injury  and  violence?  A,  The  preponderance 
of  evidence  is,  we  think,  against  such  a  con- 
clusion. (13)  If  you  answer  interrogatory 
No.  12,  'Yes,*  please  state  if  such  threats 
were  communicated  to  the  conductor  by  any 
of  the  passengers  in  said  car.  A.  ,  ,  , 
(14)  Was  not  the  plaintiff  drunk  and  bois- 
terous while  in  the  ladies'  car  on  said  train? 
A,  No.  (15)  Is  it  not  a  fact  that  the  con- 
ductor removed  the  plaintiff  from  the  ladies' 
car  to  the  smoker  on  account  of  his  being 
drunk  and  disorderly?  A.  No."  "(18)  While 
in  the  smoking  car,  did  not  the  plaintiff  have 
an  open  knifein  his  hands,  and  was  not  such 
knife  and  the  blade  thereof  long  and  thin? 
A.  Yes.  (19)  Did  not  the  plaintiff  while 
in  the  smoking  car  threaten  to  do  the  con- 
ductor personal  violence  and  iujury?  A, 
No;  we  think  not."  "(21)  When  the  con- 
ductor and  brakeman  came  into  the  smoking 
car,  did  the  plaintiff  have  the  knife  above 
referred  to  in  his  hands,  and  was  the  same 
open?  A.  Y''es.  (22)  Did  not  some  of  the 
passengers  in  the  smoking  car,  when  the  con- 
ductor and  brakeman  came  in,  say,  'Look 
out!  he  [meaning  the  plaintiff]  has  got  a 
knife?'  A..  Yes.  (23)  Did  not  the  brake- 
man  order  the  plaintiff  to  drop  the  knife  be- 
fore striking  him  with  the  lantern  ?  A.  Yes. 
(24)  How  many  times  did  the  brakeman 
order  the  plaintiff  to  drop  the  knife?  A. 
Once.  (25)  How  many  times  did  the  brake- 
man  strike  the  plaintiff  with  a  lantern?  A. 
Three  times.  (26)  Did  not  the  brakeman, 
after  striking  the  plaintiff  with  the  lantern 
the  last  time,  say  to  him,  'If  you  make  such 
a  pass  at  me  again,  you  will  be  carried  out 
of  this  car  a  corpse, '  or  words  to  that  effect? 
A.  Yes.  (27)  During  all  the  time  the  plain- 
tiff was  on  the  train  of  cars,  what  was  the 
treatment  and  demeanor  of  the  conductor  to 
him?  A.  His  treatment  of  and  demeanor 
towards  the  plaintiff  was  good,  with  the  ex- 
ception of  his  action  in  causing  the  arrest  of 
said  plaintiff."  The  jury  returned  a  general 
verdict  in  favor  of  Henry,'  and  assessing  dam- 
ages against  the  railroad  company  at  $8,000. 
Motions  to  set  aside  the  verdict  and  for  a  new 
trial  were  overruled,  and  judgment  was 
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awarded  for  the  amount  named  in  the  verdict. 
The  railroad  company  alleges  error. 

Meurs.  A*  A*  Hnrd,  O.  J.  Wood,  and 
W.  Littlefield»  for  plaintiff  in  error: 

The  plaintiff  cannot  recover  for  any  iniuries- 
received  as  the  result  of  his  drunken  ana  dis- 
orderly conduct. 

Atchuon,  T.  dbS.F.  R.Co.  y.. Weber,  33  Kan. 
543,  52  Am.  Rep.  543;  Hendricks  v.  Sixth  Ate. 
R.  Go.  12  Jones  &  8.  8;  Railway  Co.  v.  Val- 
leley,  82  Ohio  St.  846,  30  Am.  Rep.  ttOl;  Sul- 
livan V.  Old  Colony  R.  Co.  1  L.  R.  A.  518,  148 
Mass.  119;  New  OrUana,  81.  L.  4t  C.  R.  Co.  v. 
Burke,  53  Miss.  200,  24  Am.  Rep.  689;  Aoiim- 
ville  <fe  N.  R.  Co.  v.  Logan,  8  L.  R.  A.  80,  8S 
Ky.  282;  Peary  v.  Georgia  R.  d  Bkg.  Co.  81 
Ga.  485;  Vinton  v.  Middlesex  R.  Co.  11  Allen,. 
804,  87  Am.  Dec,  714;  People^.Caryl^VM\i. 
Grim.  Rep.  326;  King  V.  Ohio  <fe  M.  R.  Co.  2» 
Fed.  Rep.  413;  Pittsburgh,  Ft.  W.  d  C.  R.  Co. 
V.  Binds,  53  Pa.  512.  91  Am.  Dec.  224. 

There  can  be  no  question,  under  the  evi- 
dence, but  that  the  conductor  and  brakeman- 
both  had  reasonable  grounds  for  believiog  that 
the  plaintiff  would  make  an  attempt  to  carry 
out  the  threats  which  he  had  previously  made, 
and  that,actingon  that  belief, they  had  a  right  to* 
defend  themselves,  and  would  not  be  required 
to  wait  until  the  plaintiff  actually  inflicted 
personal  injury  upon  them. 

21  Am.  &  Eng.  Encyclop.  Law,  p.  1060,. 
note;  Williams  v.  State  (Ala.)  15  So.  Rep.  662; 
Atchison,  T.  <fe  -l*^.  F.  R.  Co.  v.  Cants,  88  Kan. 
609;  Moore  v.  Columbia  dt  T.  R.  Co.  88  S. 
C  1. 

The  company  is  not  liable  for  the  alleged 
false  imprisonment  of  the  plaintiff. 

Hopkins  v.  Crou)e,  7  Car.  &  P.  878;  Bvrnsy. 
Erben,  1  Robt.  555;  Brown  v.  Chadsey,  89 
Barb.  253;  Veneman  v.  Jones,  118  Ind.  41; 
Lark  v.  Bande,  4  Mo.  App.  186;  Newell,  Ma- 
licious Prosecution,  §96,  p.  211;  SmitJiernPac. 
Co.  V.  Hamilton,  7  U.  8.  App.  626,  54  Fed. 
Rep.  468;  Jardine  v.  Cornell^  50  N.  J.  L.  485;^ 
Central  R.  Co.  v.  Brewer,  27  L.  R.  A.  63,  78 
Md.  394;  Pratt  v.  Brown,  80  Tex.  608;  Rich  v. 
Mclnery  (Ala.)  15  So.  Rep.  663;  Teal  v.  Fisseh 
28  Fed.  Rep.  351;  Tolchester  Beach  Imp.  Co.  v. 
Steinmeier,  8  L.  R.  A.  846,  72  Md.  813;  Cun- 
ningham V.  Seattle  Electric  Railway  dk  Bower 
Co.  3  Wash.  471. 

The  damages  awarded  by  the  jury  were  ex- 
cessive. 

Woodward  v.  Qlidden,  88  Minn.  108;  Ogg  v. 
Murdock,  25  W.  Va.  139;  Cunningham  v.  Se- 
attle Electric  Railway  dt  Power  Co.  and  Brown 
V.  Chadsey,  supra. 

Mr.  J.  E.  Halsell  for  defendant  in  error. 

Johnston,  J. ,  delivered  the  opinion  of  the 
court : 

At  the  trial  the  plaintiff  below,  W.  T. 
Henry,  relied  upon  two  grounds  of  recoveiv  : 
One  for  the  allejijed  assault  made  upon  him 
by  the  brakeman  while  Henry  was  a  passen- 
ger on  the  train  of  the  railroad  company,  and 
the  other  for  the  unlawful  arrest  alleged  to 
have  been  made  at  the  instance  of  the  rail- 
road company  while  he  was  a  passenger  upon 
the  train,  and  his  illegal  imprisonment  for 
about  twelve  hours  in  tlie  jail  of  Franklin 
county.     Henry  was  a  farmer  and  stock  ship- 


1895. 


Atchibon,  T.  &  8.  F.  R.  Co.  v.  Henbt. 


467 


per,  who  made  a  shipment  of  cattle  from 
Wellington  to  Kansas  City  in  January.  1890, 
and  who,  in  consideration  of  the  shipment, 
received  a  ticket  or  stock  pass  entitling  him, 
not  only  to  accompany  the  cattle  to  Kansas 
City,  but  to  a  return  passage  from  that 
place  to  Wellihgton.  On  the  return  trip  he 
was  unable  to  find  his  stock  pass,  and  was 
required  by  the  conductor  to  pay  a  cash 
fare.  Some  difficulty  arose  between  him  and 
the  conductor  concerning  the  collection  of 
the  fare,  in  which  it  was  contended  by  the 
employes  of  the  company  that  Henry  became 
profane,  violent,  and  abusive,  and  threatened 
violence  to  the  conductor.  It  is  claimed  that 
the  threats  were  communicated  to  the  con- 
ductor, who,  when  passing  through  the  train, 
accompanied  by  a  brakeman,  found  Henry 
with  an  open  knife  in  his  hand  in  a  threaten- 
ing attitude :  that  the  brakeman  approached 
him,  and  demanded  that  he  should  throw 
the  knife  down,  but  Henry  refused,  when  the 
brakeman  struck  him  three  times  upon 
the  head  with  a  lantern.  The  theory  of  the 
railroad  company  was  that  Henry  was  drunk, 
abusive,  and  violent;  that  he  had  become 
enraged  because  of  the  collection  of  his  f|ire, 
and  had  threatened  the  lives  of  the  employes 
of  the  company  ;  and  that  with  an  open  knife 
he  was  endeavoring  to  carry  out  his  threats 
at  the  time  he  was  attacked  by  the  brakeman  ; 
and  that  therefore  the  conductor  and  brake- 
fpan  were  justified  in  committing  the  assault 
upon  Henry  and  inflicting  upon  him  the  pun- 
ishment which  they  did.  On  the  other  hand, 
Henry  claims  that  he  was  not  drunk  nor  dis- 
orderly ;  that  while  he  complained  of  the  col- 
lection of  the  fare,  and  the  failure  to  return 
it  after  his  stock  pass  had  been  found,  he 
made  no  threats  against  the  conductor,  nor 
any  attempt  to  attack  him  with  a  knife  or  in 
any  other  manner.  He  claimed  that  he  was 
using  his  knife  to  cut  a  chew  from  a  plug  of 
tobacco  which  he  held  in  his  hand.  The  jury 
have  specially  found,  upon  conflicting  evi- 
dence, that,  while  Henry  used  some  profane 
language  on  the  train,  tie  was  not  drunk  or 
boisterous ;  that  he  made  no  threats  of  doing 
personal  injurv  or  violence  to  the  conductor 
upon  either  of  the  cars  on  which  he  rode. 
There  was  a  further  finding  that  the  brake- 
man  struck  Henry  twice  after  he  had  dropped 
the  knife. 

According  to  the  testimony  which  was  ac- 
cepted by  the' jury,  the  action  of  the  brake- 
man  in  assaulting  Henry  was  a  gross  viola- 
tion of  the  duty  of  the  railroad  company 
towards  a  passenger.  As  the  relation  of  car- 
rier and  passenger  existed,  he  was  entitled  to 
the  highest  degree  of  care  and  protection 
against  violence  or  interference  by  others  so 
long  as  he  conducted  himself  in  a  proper 
manner.  If,  through  the  negligence  of  the 
company  in  affording  him  the  care  and  pro- 
tection to  which  he  was  entitled,  the  pas- 
senger had  suffered  an  injury,  the  company 
would  be  liable;  and  certainly  the  liability 
is  no  less  where  the  injury  is  intentionally  in- 
flicted by  an  employ^  of  the  company 'who 
was  required  to  exercise  care  and  protection 
towards  the  passenger.  It  is  true,  if  Henry 
was  drunk  and  disorderly,  and  his  conduct 
such  as  to  render  his  presence  offensive  or 
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dangerous,  they  would  have  been  justified  in 
excluding  him  from  the  train ;  and  it  is  also 
true,  as  contended  by  the  company,  that  the 
brakeman  and  conductor  might  repress  acts 
of  violence  on  his  part,  and  under  certain 
circumstances  defend  themselves^  or  repel  a 
threatened  attack.  The  finding  of  the  jury, 
however,  makes  the  brakeman  the  aggressor, 
and  his  attack  upon  the  passenger  unjustifi- 
able. Stewart  Y,  Brooklyn  dh  C.  R.  Ci>.  90N. 
Y.  588,  48  Am.  Rep.  185 ;  Ray,  Negligence 
of  Imposed  Duties,  ^§  106,  107. 

It  is  next  contended  that  the  company  is  not 
liable  for  the  illegal  arrest  and  false  impris- 
onment of  Henry.  The  arrest  was  made 
without  a  warrant,  and  the  imprisonment 
continued  for  about  twelve  hours  in  the 
county  jail  of  Franklin  county.  It  occurred 
about  one  half  an  hour  after  the  termination 
of  the  difl3culty  on  the  train  at  a  time  when 
Henry  was  quiet  and  orderly.  When  the 
train  reached  Ottawa,  the  conductor  reported 
the  occurrence  of  the  difficulty  to  a  super- 
intendent, who  advised  that  Henry  should 
be  taken  from  the  train.  The  conductor  in- 
quired for  an  officer,  and,  when  one  was 
found,  they  wen|;  together  into  the  train, 
where  the  conductor  pointed  out  Henry,  who 
was  at  once  arrested  by  the  officer,  and  taken 
to  prison.  Under  these  circumstances,  there 
can  be  but  little  doubt  that  the  conductor  pro- 
cured the  false  arrest  to  be  made  while  in  the 
line  of  his  employment,  and  at  a  time  when 
the  relation  of  passenger  and  carrier  existed 
between  the  company  and  Henry.  It  is  well 
settled  that  when  one  in  charge  of  a  train, 
and  engaged  in  the  business  which  has  b^n 
intrusted  to  him  by  the  company,  causes  the 
arrest  of  a  passenger,  the  company  for  which 
he  is  acting  cannot  escape  liability.  Accord- 
ing to  the  testimony  which  the  jury  believed, 
Henry  was  arrested  at  midnight,  when  he  was 
quietly  seated  in  a  car;  and,  without  pro- 
cess or  any  information  as  to  the  cause  of  his 
arrest,  he'  was  hurried  from  the  train,  and 
placed  in  jail,  where  he  was  searched,  and 
shut  up  until  about  noon  the  next  day.  The 
action  of  the  conductor,  who  must  be  held  to 
have  been  acting  for  the  company,  was  clearly 
a  breach  of  the  contract  between  ttie  carrier 
and  the  passenger,  which  required  that  Henry 
should  be  carried  in  safety  to  his  destination, 
and  protected  from  interference  by  strangers 
or  against  the  misconduct  of  the  company's 
servants.  Where  the  relation  of  carrier  and 
passenger  exists,  it  is  held  that  no  matter 
what  the  motive  is  which  causes  a  servant  of 
the  carrier  to  commit  an  unlawful  act,  or  to 
wongfully  inflict  an  injury  upon  a  passenger, 
the  carrier  is  responsible  for  the  act  and 
its  natural  and  legitimate  consequences. 
IhHneUe  v.  New  York  Cent,  d  H.  R.  R.  Co. 
120  N.  Y.  122,  8  L.  R.  A.  224 ;  Hamel  v. 
Brooklyn  d  N.  T.  Ferry  Co.  1  Silv.  Sup.  Ct. 
584 ;  Palmeri  v.  Manhattan  R.  Co.  ISS  N.  Y. 
261,  16  L.  R.  A.  136;  OiUingham  v.  Ohio 
River  R.  Co.  85  W.  Va.  588,  14  L.  R.  A. 
798;  Ray,  Negligence  of  Imposed  Duties, 
§  109. 

There  is  some  testimony  tending  to  show 
that  the  officer  who  made  the  arrest  was  em- 
ployed by  and  received  compensation  from 
the  railroad  company.    Some  testimony  of  an 
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objectionable  nature  in  regard  to  his  author- 
ity, as  well  as  in  regard  to  the  authority  of 
the  superintendent,  was  received ;  but  in  view 
of  the  conclusion  that  has  been. reached,  that 
the  conductor,  acting  in  the  line  of  his  em- 
ployment, caused  the  arrest  to  be  made,  the 
objectionable  testimony  with  respect  to  the 
authority  of  the  police  officer  and  of  the  super- 
intendent becomes  immaterial.  The  final 
complaint  is  that  the  damages  awarded  by  the 
Jury  are  excessive,  but  the  view  which  the 


jury  has  taken  of  the  facts  would  justifv 
the  allowance  of  punitive  damages  against 
the  companv,  and,  looking  at  all  the  circum- 
stances of  the  case,  we  cannot  say  that  the 
award  of  $3,000  is  so  excessive  as  to  indicate 
passion  or  preiudice  in  the  jury,  or  Justify 
the  court  in  disturbing  the  verdict. 

The  judgment  of  Hie  District  Court  uill  be 
(ijffh*tned. 

All  the  Justices  concur. 


MICHIGAN  SUPREME  COURT. 


George  L.  BURROWS,  Plff,  in  Err., 

V, 

DELTA  TRANSPORTATION  CO. 


(- 


.Mioh.. 


.) 


1«  Comment  upon  the  teetimoiiy  by  the 
eoorty  to  the  effect  tbat  there  is  Dothio^  to  show 
that  lumber  was  set  on  fire  by  sparks  from  a  boat, 
wben  there  Is  no  attempt  to  prove  any  other 
cause  of  the  fire,  and  several  Vitnesses  have  sworn 
to  seein?  sparks  from  the  boat  falling  upon  the 
lumber,  although  the  court  allows  the  case  to  go 
to  the  jury,  requires  reversal  of  a  judgment  on 
a  verdict  for  the  defendant. 

2.  A  state  statute  reqnirinfi^  all  Tessels 
nsing^  wood  for  fkiel  while  navigating  waters 
of  the  state  to  be  provided  with  suitable  fire 
screens  does  not  conflict  with  acts  of  congress  or 
regulations  of  supervising  inspectors,  and  is  not 
an  interference  with  interstate  commerce. 

8«  It  is  fbr  the  Jury  to  determine  which 
of  Tarious  screens  de8crlt>ed  by  witnesses 
would  comply  with  the  requirements  of  a  stat- 
ute, and  therefore  an  instruction  that  there 
could  be  no  liability  for  the  fire  alleged  to  have 
been  caused  by  want  of  a  screen,  if  one  of  the 
screens  described  in  the  testimony  would  not 
have  prevented  the  fire,  is  erroneous. 

4«  The  Jury  must  determine  the  fiusts  in 
the  case  from  testimony  given  by  witnesses,  und 
not  from  their  own  judgment  or  experience  or 
Iniowledge. 

6*  A  provision  for  recovery  of  damag^es 
occasioned  by  nesflect  to  provide  fire 
screens  for  vessels  as  required  by  statute  is 
sufficiently  expressed  in  the  title.  '*An  act  to  com- 
pel steam  vessels  ...  to  provide  Are  screens  .  .  . 
and  to  provide  a  penalty  for  its  violation." 

6.  The  courts  cannot  declare  a  statute 
unconstitutional  and  void  solely  on  the 


NoTB.— The  relation  of  state  police  power  to  In- 
terstate commerce  is  sharply  presented  In  the  above 
case.  For  a  few  of  the  important  cases  illustrating 
this  subject,  see  Com.  v.  Uarmel  (Pa.)  27  L.  R.  A. 
888.  and  Re  Spain  (C.  C.  E.  D.  N.  C.)  14  L.  R.  A.  »7, 
withlnote  (on  peddling);  Frere  v.  Van  Schoeler  (La.) 
27 'J L.  R.  A.'  414,  and  note'j licensing 'tugboats); 
Grtmesl  vT  Eddy '(Mo.)'26  L.  R. 'A.  «38,andJno<« 
(transporting  infected  cattle);  State  v.  Qorham 
(N.  C.)  25  L.  R.  A.  810 '(sale  of  lightning  rods):  Bur- 
dick  v.!People(Ill.)24L.  R,  A.  152.  and  w^U  (ticket 
scalplnar);  Statejr.  Oladson  (Minn.)  24  L.  R,  A.  502 
'(stopplrig'trains):  State'v.'Geer  (Conn.)  13'L."R."A. 
804,  and  note  (game  laws);  State  v.  Winters  (Kan.) 
10  L.R.  A.  616,  and  noU;  Re  Van  Vliet  (C.  C.  E.  D. 
Ark.)  10  L.  R.  A.  461;  Com.  v.  Zelt  (Pa.)  11 L.  R.  A. 
602  (intoxicating  liquors). 
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ground  of  unjust  and  opprefsive  provisions,  or 
because  it  is  supposed  to  violate  the  natural,  so- 
cial, or  political  rights  of  a  citizen,  unleoB  such 
injustice  is  prohibited  or  such  rights  guaranteed 
or  protected  by  the  constitution. 

7.  A  statute  requiring  screens  ^*of  the 
best  approved  kind  shown  by  experience  to  be 
proper  and  suitable  for  protection  from  Are'*  to 
be  used  on  vessels  burning  wood  is  not  unreason- 
able, and  imposes  no  greater  burden  than  the 
common-law  rule  in  most  atates  imposes  in  the 
case  of  railroad  locomotives. 

8*  The  mere  omission  of  the  word 
**  steam**  before  the  word  'Vessel**  in  a 
section  of  an  act  requiring  fire  screens,  the  title 
of  which  relates  to  steam  vessels,  does  not  render 
the  act  repugnant  in  its  terms,  as  the  provisions 
apply  only  to  steam  vessels. 

(October  1, 1896.) 

ERROR  to  the  Circuit  Court  for  Bay  County 
to  review  a  judgment  in  favor  of  defend- 
ant in  an  action  brought  to  recoyer  damages  for 
the  loss  of  lumber  alleged  to  have  been  wrong- 
fully set  on  fire  by  one  of  defendant's  boats. 
Reversed, 

The  facts  are  stated  in  the  opinion. 

Messrs,  Hanchett  Sk  Hanchett,  for  plain- 
tiff in  error: 

The  statements  of  the  circuit  judge  are  er« 
rorsof  law. 

McDuff  V.  Detroit  Evening  Journal  Co.  84 
Mich.  1;  Wheeler  v.  WaUace,  58  Mich.  a55; 
Cronkhite  v.  Dickerson,  51  Mich.  177;  People 
V.  Hare,  57  Mich.  505. 

The  state  may  exercise  its  power  to  make 
regulations  for  the  protection  of  the  health, 
the  lives,  and  the  property  of  the  people  of  the 
state  against  the  dangers  arising  under  inter- 
state transportation  and  commerce  concurrent 
with  laws  passed  by  congress  in  the  exercise 
of  the  jurisdiction  of  congress  over  the  same 
subjects,  and  the  laws  of  the  state  are  valid  and 
may  be  enforced  so  long  as  they  do  not  con* 
flict  with  the  provisions  of  the  federal  legisla- 
tion. 

King  v.  American  Transp,  Co.  1  Flipp.  1; 
New  York  v.  Miln,  86  U.  8.  11  Pet.  102,  9  L. 
ed.  648.  12  Curt.  Dec.  857;  Goodrich  Transp, 
Co.  V.  Oagnon,  36  Fed.  Rep.  128;  Johnson  v. 
Chicago  d  P,  Elevator  Co.  119  U.  8.  888,  80  L. 
ed.  447;  Parkersbvrg  cfe  0.  R.  Transp,  Co.  v. 
Parkersburg,  107  U.  8.  691.  27  L.  ed.  584;  Mo- 
bile County  v.  Kimball,  102  U.  8.  691.  26  L.  ed. 
288;  Huse  v.  Glover,  119  U.  8.  548,  80  L.  ed. 
487;  Sands  v.  Manistee  River  Imp,  Co,  128  U. 
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S.  288.  31  L.  ed.  149;  Morgan's  L.  dbT.Rdb  8. 
8,  Co.  V.  Louisiana  Board  of  Health,  118  U.  8. 
456.  30  L.  ed.  237;  Sherlock  v.  Ailing,  98  U.  8. 
99,  23  L.  ed.  819;  Harrigan  v.  Connecticut  Biver 
Lumber  Co.  129  Mass.  580,  87  Am.  Rep.  387; 
People  V.  Jenkins,  1  Hill,  469;  Smith  v.  Ala- 
bama, 124  U.  8.  465.  81  L.  ed.  508.  1  Inters. 
Com.  Rep.  804. 

The  various  states  have  enacted  statutes  re- 
quiring specific  precautions  to  be  taken  in  run- 
ning trains,  for  the  purpose  of  protecting  life 
and  property  in  the  state  against  the  dangers 
arising  from  the  operating  of  the  railroads. 
These  statutory  regulations  are  upheld. 

Smith  V.  Alabama,  supra;  Nashville,  C.  <& 
St,  L.  R.  Co.  V.  Alabama,  128  U.  8.  96.  32  L. 
ed.  352,  2  Inters.  Com.  Rep.  288;  Union  Pac.  R. 
Co.  V.  De  Busk,  8  L.R.  A.  350.12  Colo.  294;  Mcr 
Candless  v.  Richmond  <Sk  D.  R.  Co.  18  L.  R.  A. 
440.  38  8.  C.  108;  Bennington  v.  State,  4 
Inters.  Com.  Rep.  418,  90  Go.  896;  Western  U. 
Teleg.Co.Y.l^ler,  4  Inters.  Com.  Rep.  481,  90 
Va.  297. 

8tatutes  are  upheld  which  impose  an  abso 
lute  liability  for  damages  caused  by  fires  set  in 
the  operation  of  railroads. 

Ross  V.  Boston  d  W.  R.  Co.  6  Allen.  87;  West 
Y.Chicago  db  N.  W.  B.  Co.ll  Iowa,  659;  Martin 
V.  New  York  &  N.  E.  B.  Co.  62  Conn.  881;  Den- 
ver, T.  <Sk  O.  B.  Co.  V.  De  Qrajf,  2  Colo.  App. 
42;  Union  Pac.  B.  Co.  v.  Arthur,  2  Colo.  App. 
169;  Mc Candless  v.  Bichmond  db  D.  R  Co. 
Sfupra. 

Such  provisions  are  an  exercise  of  the  police 
powers  of  the  states. 

Minneapolis  <k  St.  L.  B.  Co.  v.  Emmons,  149 
U.  8.  864.  37  L.  ed.  769;  Hopes  v.  Michigan 
Cent.  B.  Co.  Ill  U.  8.  228,  28  L.  ed.  410. 

If  the  title  of  the  statute  expresses  a  general 
purpose,  all  matters  fairly  and  reasonably  con- 
nected with  that  purpose,  and  all  measures 
which  are  convenient  or  appropriate  or  fairly 
calculated  to  facilitate  the  accomplishment  of 
that  purpose,  are  properly  parts  of  the  statute. 

Grand  Bapids  v.  Burlingame,  98  Mich.  472; 
Van  Husan  v.  Heames,  96  Mich.  604;  Hall  v. 
Burlinganu,  88  Mich.  488:  Kurtz  v.  People, 
83  Mich.  279;  People  v.  Hurlbtit,  24  Mich.  44, 
9  Am.  Rep.  103;  People  v.  Wands,  28  Mich. 
885;  People  v.  State  Ins.  Co.lQ  Mich.892;  People 
V.  Mahaney,  18  Mich.  481. 

If  the  statute  does  not  contravene  any  pro- 
visions of  the  constitution  of  the  state,  or  of 
the  Constitution  or  laws  of  the  United  States, 
it  is  to  be  upheld  by  the  courts. 

Cooley,  Const.  Lim.  1st  ed.  pp.  164,  167. 
169;  6th  ed.  pp.  197,  200-202;  ^ar*  v.  Cottrdl, 
5  Mich.  251;  People  v.  Gallagher,  4  Mich.  244; 
People  V.  Blodgett,  18  Mich.  127;  PeopU  v.  Ma- 
Tianey,  13  Mich.  501;  Tyler  v.  People,  8  Mich. 
820;  Berthafv.OBeilly,  74  N.  Y.  509,  80  Am. 
Rep.  823;  Hedderich  v.  State,  101  Ind.  564,  51 
Am.  Rep.  768;  Sharpless  v.  Philadelphia,  21 
Pa.  147. 59  Am.  Dec.  759. 

The  requirement  that  the  screens  ''shall  be 
of  the  best  approved  kind,  shown  by  experi- 
ence to  be  proper  and  suitable  for  protection 
from  fire."  is  neither  more  exacting  nor  more 
difficult  to  comply  with  than  are  the  require- 
ments imposed  by  the  courts  to  piard  aeainst 
dan^r  arising  to  property  and  life  by  the  op- 
erations of  business  which  create  such  dangers. 

Hoyt  v.Jeffers,90  Mich.  181;  Jackson  v. 
29  L.  R.  A. 


Chicago  d  N.  W.  B.  Co.  81  Iowa.  176,  7  Am. 
Rep.  120;  Metzger  v.  Chicago,  M.  <fe  St>  P.  B. 
Co.  76  Iowa,  887;  Steinxeeg  v.  Erie  Bailway, 
48  N.  Y.  126,  8  Am.  Rep.  678;  Spaulding  v. 
Chicago  d  N  W.  B.  Co.  30  Wis.  110,  11  Am., 
Rep.  550;  Toledo,  P.  d  W.  B.  Co.  v.  Pindar, 
53  111.  447.  .5  Am.  Rep.  57;  8  Wood,  Railway 
Law,  §  326,  pp.  1575-1577. 

The  rule  of  construction  of  statutes  requires 
a  reasonable  interpretation  to  be  given  to  the 
language  used  in  the  provisions  so  as  to  accom- 
plish the  object  sought  to  be  reached  by  the 
statute. 

Sutheriand,  8tat.  Constr.  §§  287-241.  246, 
260;  Endlich,  Interpretation  of  Statutes,  §296, 
pp.  899-401;  PeopU  v.  Saginaw  County  Cxr.  Ct, 
fudge,  26  Mich.  842;  Taggart  v.  Perkins,  78 
Mich.  303;  Caldmll  v.  Ward,  88  Mich.  18; 
Detroit  Comrs.  of  Parks  and  Boulevards  v. 
Michigan  Cent.  B.  Co.  90  Mich.  385;  Arm- 
strong  v.  Western  Mf'rs.  Mut.  Ins.  Co.  95  Mich. 
137;  Detroit  v.  Wabash,  St.  L.  d  P.  B.  Co.  68 
Mich.  712. 

Messrs.  Simonson,  Oillett  Sb  Court* 
ri^ht  for  defendant  in  error. 

ttongt  J.,  delivered  the  opinion  of  the 
court: 

This  action  is  brought  under  Act  No.  188, 
Pub.  Acts  1881.  entitled  "An  act  to  compel 
steam  vessels  navigating  the  waters  of  the 
state  to  provide  fire  screens  for  smokestacks, 
and  to  provide  a  penalty  for  its  violation," 
being  sections  2088  and  2034,  How.  Anno. 
Stat.  On  November  25.  1890,  the  plaintiff 
and  Amasa  Rust,  since  deceased,  owned  and 
had  piled  on  the  dock  on  the  east  bank  of 
the  Sheboygan  river,  at  Sheboygan,  a  large 
quantity  of  pine  lumber,  of  the  value  of 
$50,000  and  upward.  The  lumber  had  stood 
upon  the  docks  during  the  summer,  and  had 
become  seasoned  and  dry.  The  defendant 
owned  and  operated  a  steamboat  called  the 
Minnie  M.,  which  was  run  between  Shebov- 
gan  and  Sault  8te.  Marie,  carrying  freight 
and  passengers,  and  which  used  wood  "for 
fuel,  and  had  no  fire  screen  of  any  kind  at- 
tached to  her  smokestack.  On  the  morning 
of  November  25,  1890,  the  boat  lay  at  Mc- 
Arthur's  dock,  on  the  west  side  of  the  river, 
some  1,200  feet  above  the  lumber  in  ques- 
tion ;  and,  about  5  o'clock  in  the  morning 
of  that  day,  she  was  fired  up  with  pine  slabs, 
left  the  dock,  and  passed  down  the  river  on 
her  course  and  by  the  lumber  in  question. 
The  river  at  this  point  was  about  220  feet 
wide.  At  the  time  of  her  passing,  a  strong 
wind  was  blowing  from  the  west,  and.  about 
fifteen  or  twenty  minutes  after  the  boat  passed 
down,  the  lumber  was  seen  to  be  on  fife.  It 
was  entirely  consumed. 

The  plaintiff,  to  establish  his  claim,  called 
several  witnesses,  who  testified  substantially 
as  follows: 

Charles  J.  Kitchen  :  That  he  was  master 
of  the  tug  C.  B.  Strohn,  which  lay  on  the  east 
side  of  tSe  river,  above  the  Minnie  M.  ;  that 
he  saw  the  Minnie  M.  winding  at  McArthur'a 
dock  ;  that  his  attention  was  attracted  to  her 
by  fire  coming  out  of  her  smokestack ;  that 
there  was  a  large  volume  of  sparks  escaping 
from  the  stack  going  across  the  river,  east- 
ward ;   that  he  watched  her  until  she  got 
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around  with  her  stem  pretty  well  up  the  I 
river,  watched  her  five  or  six  minutes,  may ' 
be  longer;  that  there  were  lots  of  sparks 
coming  from  the  Minnie  M.  at  that  time, 
more  than  there  ordinarily  are  when  they  are 
starting  up  the  fire ;  and  that  there  were  more 
sparks  than  he  ever  saw  coming  out  of  the 
smokestack  of  a  steamboat. 

Paul  Verette :  That  he  was  a  policeman 
for  nearly  six  years  in  Sheboygan,  and  while 
on  his  watch,  about  half  past  4  o'clock  on 
that  morning,  he  was  standing  on  the  bridge 
which  was  above  where  the  Minnie  M.  lay ; 
that  he  saw  her  as  she  was  just  leaving  Mc- 
Arthur's  dock,  and  saw  her  four  or  five  min- 
utes ;  that  the  sparks  coming  out  of  her  smoke- 
stack drew  his  attention ;  that  there  was^t 
lot  of  them,  and  there  was  a  pretty  high 
wind  right  across  the  river  from  the  north- 
west towards  the  southeast ;  that  the  sparks 
coming  out  of  the  stack  were  goine  across  the 
river  among  the  lumber  pileson  the  east  side 
of  the  river ;  that,  when  he  last  saw  the  boat, 
she  was  passing  Nelson's  mill  (Nelson's  mill 
and  the  Sheboygan  Lumber  Company's  mill 
are  the  same),  and  was  throwing  sparks  at 
that  time  which  were  going  towards  the  lum- 
ber piles.  The  sparks  were  coming  out  very 
thick.  Just  the  full  of  the  smokestack. 

Reutien  H.  Mosher :  That  he  was  the  cap- 
tain of  the  tug  Cuyler ;  that  the  tug  passed 
down  the  river  before  the  Minnie  M.,  and 
came  back,  and  tied  up  to  the  dock  on  tlie 
east  side  of  the  river,  about  1,200  feet  below 
the  point  where  the  fire  broke  out.  He  was 
lying  down  in  the  tug  Cuyler  when  the  Min- 
nie M.  went  by  him.  About  fifteen  minutes 
after  the  Minnie  M.  passed,  he  was  called 
by  Jarvis,  who  was  aboard  of  the  tug,  and 
got  up,  and  saw  the  fire  in  the  first  pile  next 
to  the  mill.  It  had  Just  started,  and  was 
about  12  feet  above  the  dock,  and  about  4  or 
5  feet  down  from  the  top  of  the  pile  nearest 
to  the  front  of  the  dock  towards  the  river. 

James  Taunt :  That  he  was  fireman  on  the 
tug  Cuyler,  and  that,  while  she  lay  at  the 
dock  below  the  lumber,  he  came  up  on  deck, 
and  saw  the  Minnie  M.  go  down  the  river 
as  he  came  up.  She  was  somewhere  about 
abreast  of  the  Sheboygan  Lumber  Company's 
mill.  Sparks  were  coming  out  of  her  smoke- 
stack about  the  full  of  the  smokestack.  He 
called  ihe  attention  of  ^fr.  Harrington,  who 
also  looked  out.  Taunt  continued  to  look  at 
the  Minnie  M.  until  she  passed  the  Cuyler. 
The  sparks  which  he  saw  coming  from  the 
smokestack  were  going  right  into  the  lumber 
on  the  east  side  of  the  river,  into  the  two 
piles  below  the  mill. 

Dewitt  C.  Harrington,  the  engineer  of  the 
tug  Cuyler,  testified  that  Mr.  Taunt  called 
hiih  out  to  see  sparks  coming  out  of  the  Min- 
nie M.  He  went  on  deck,  and  saw  sparks 
coming  out  of  the  smokestack  of  the  Minnie 
M.,  an  unusual  amount  coming  out, — some 
big  ones  and  some  little  ones.  They  were 
going  across  the  river  to  the  east  side.  He 
continued  to  watch  the  boat  until  she  got 
past  the  Cuyler.  The  sparks  continued  to 
come  out  of  her  during  the  whole  time  she 
was  going  down  the  river.  As  the  sparks 
went  to  the  east  side  of  the  river,  some  of 
them  went  onto  the  piles,  some  of  them  went 
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into  them,  and  some  over  them.  Some  ten 
or  fifteen  minutes  afterwards  the  alarm  was 
given.  He  went  on  deck  to  see  tlie  fire.  He 
saw  sparks  going  in  at  about  the  place  where 
the  fire  was  in  the  lumber. 

George  Adams,  who  was  engineer  on  the 
city  waterworks,  and  was  on  watch  at  the 
waterworks  at  the  time,  testified  that  he  saw 
the  Minnie  M.  going  down  the  river;  saw 
her  after  she  left  the  doipk  until  she  got  out  to 
the  end  of  the  lumber  piles  going  out  of  the 
river;  and  saw  her  throwing  fire  out  of  her 
smokestack,  quite  a  good  deal  of  it,  during 
the  whple  time  he  saw  her.  About  fifteen 
or  twenty  minutes  after  the  Minnie  M.  went 
down  the  river,  he  saw  the  fire  in  the  lumber 
piles.  The  sparks,  as  he  saw  tbem  coming 
out  of  the  stack,  were  going  across  the  river 
towards  the  lumber  piles. 

After  the  above  witnesses  had  testified,  the 
plaintiff  called  Thomas  McGarraty,  who  bad 
had  twelve  years'  experience  as  captain  of 
a  tug.  who  testified  to  the  use  of  fire  screens 
to  prevent  the  escape  of  fire,  and  on  the  sub- 
ject of  the  different  kinds  of  screens  used. 
At  this  point  the  court  interposed,  and  the 
following  took  place:  "The  court:  Have 
you  got  any  more  testimony  as  to  the  cause 
of  the  fire?  Counsel :  Oh,  yes,  sir.  The 
court :  I  went  down  on  the  bridge  here  [in 
Bay  City]  last  night,  and  I  looked  up  to- 
wards Twenty-Third  street  bridge.  It  is  less 
than  a  mile  and  a  half,  and  it  seemed  to  me 
that  the  evidence  in  on  that  subject  is  too  un- 
certain to  base  a  verdict  on  it,— the  evidence 
as  to  the  setting  of  the  fire  to  the  lumber  by 
the  Minnie  M.  Counsel :  We  except  to  the 
statement  of  the  court.  The  court :  It  ap- 
pears that  the  night,  while  not  intensely 
dark,  was  not  a  moonlight  night,  cloudy, 
and  the  sky  full  of  scuds,  and  a  heavy  wind. 
I  don't  think  that  anybody  from  either  the 
upper  part  of  the  river,  or  where  his  tug  laid, 
as  marked  on  the  map,  can  tell  with  an^  de- 
gree or  even  probability  that  the  Minnie  M. 
set  that  fire,  from  the  testimony  in.  Coun- 
sel:  We  have  offered  such  direct  testimony 
upon  that  subject  as  we  have.  The  court: 
Have  you  offered  i  t  al  1  ?  Counsel :  We  have 
not  offered  it  all,  but  it  is  all  of  the  same  kind. 
There  isn't  any  other  testimony  that  we  have 
that  will  bring  it  closer  than  that.  We 
have  evidence  of  other  witnesses  relatively 
in  the  same  position  that  the  witnesses  who 
have  sworn  were  to  the  same  occurrences.  If 
that  is  your  honor's  view,  our  testimony 
could  only  be  made  stronger  by  having  more 
witnesses  to  the  occurrences.  Counsel :  We 
except  to  the  statement  of  the  court.  The 
court :  What  have  you  to  say  about  the  right 
of  the  jury  to  base  a  verdict  on  what  there 
is  of  it?  Counsel :  We  simply  say  we  think 
it  is  sufficient  to  show  the  cause  of  the  fire 
absolutely  and  conclusively.  The  court : 
Under  the  statement  of  counsel,  I  shall  feel 
compelled—  I  don't  think  it  would  be  do- 
ing my  duty  to  allow  a  verdict  on  the  testi- 
mony  to  stand  in  favor  of  the  plaintiff,  if 
one  was  obtained.  You  can  take  such  course 
about  it  as  you  are  a  mind  to  with  that  in- 
timation. I  shall  feel  in  duty  bound  to  in- 
struct the  jury  as  to  the  totally  unsatisfactory 
species  of  evidence  as  to  the  cause  of  the  fire. 
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If  boats  on  this  river  can  be  held  liable  upon 
«ucb  proof,  there  is  no  use  of  boats  entering 
the  Saginaw  river.  It  would  absolutely  ban- 
ish commerce  upon  this  stream.  Tugs  are 
running  around  here,  from  here  to  the  mouth 
of  the  river,  and  they  never  did,  asi  a  general 
thing,  use  spark  arresters.  The  larger  vessels 
never  use  them  at  all.  They  lie  right  here 
by  the  lumber  dock,  load  lumber  for  days 
and  weeks,  and  are  passing  up  and  down  the 
stream  every  day ;  and  I  should  want  the  most' 
•conclusive  and  direct  proof  of  the  fact  of  set- 
ting the  fire,  in  order  to  allow  a  verdict  in 
fiuch  case.  Counsel :  We  except  to  the  state- 
ment of  the  court.  The  court:  It  appears 
from  the  testimony  that  the  cut  in  the  harbor 
is  something  more  than  a  mile  and  a  half. 
•Counsel :  Sot  over  a  mile.  The  court : 
Very  well.  Twenty -Third  street  bridge  is 
about  a  mile  and  sixty  rods  from  the  Third 
street  bridge  here.  No  mortal  man  can  go 
onto  the  Third-street  bridge,  and  tell  any- 
thing about  the  setting  of  fire  up  there,  from 
the  mere  fact  that  sparks  are  escaping.  Coun- 
sel :  Don't  understand  us  to  concede  that  the 
witnesses  were  a  mile  away  from  the  place. 
The  court.  The  first  witness  was  on  a  bridge 
which  was  some  nine  hundred  feet  from  the 
mill,  and  lihat  was  some  four  hundred  feet 
from  the  place  where  the  fire  commenced. 
Counsel :  No ;  one  hundred  and  fifty  feet. 
The  court :  I  think  it  is  some  fourteen  hun- 
•dred  from  where  the  fire  started.  It  is  one 
hundred  and  fifty  feet  beyond  the  slip  lead- 
ing from  the  rear  of  the  mill.  He  was  look- 
ing down  that  way.  The  other  witness, — 
that  was  on  the  Strohn, —  he  saw  the  Cuyler 
pass  him,  and  watched  her  outside.  He  no- 
ticed the  boat  when  she  was  considerably, — 
this  fire  casting  out  a  great  many  sparks  ;'and 
she  went  out  of  the  harbor  throwing  out  more 
or  less  sparks.  Now,  it  is  a  fact  that,  while 
all  coal  don*t  make  sparks  like  soft  wood  or 
pine  slabs,  there  is  fire  there,  and  occasional 
llres  are  caught  from  coal  sparks.  Still,  there 
is  no  proof  that  this  boat  emitted  a  spark 
within  five  hundred  feet  of  the  place  where 
the  fire  caught  in  the  lumber  at  all  in  either 
direction.  It  is  totally  lacking  in  definite- 
ness  and  certainty.  I  don't  see  anything  cer- 
tain about  it.  It  may  have  been  so,  and  that 
is  all  you  can  say  about  it.  Counsel :  Under 
this  statement,  the  only  thing  that  is  left  for 
us  to  do  is  to  put  our  testimony  in  shape  to 
save  the  question,  for,  after  what  your  honor 
has  said  to  the  jury,  it  would  be  useless  for 
us  to  go  to  them  on  the  question  of  fact. 
The  court :  You  can  put  your  offer  or  your 
-claim  in  any  shape  you  are  a  mind  to,  and  I 
will  pass  on  it.  I  cannot  try  another  case 
to  day  unless  the  parties  are  ready.  If  you 
desire  it.  you  can  have  time  for  conference 
together  until  later  in  the  day.  It  may  be 
that  my  experience  with  boats  influences  my 
Judgment,  but  in  mv  mind  there  is  nothing 
to  indicate  that  this  boat  set  that  fire.  Coun- 
sel :  Note  an  exception  to  the  statement  of 
the  court.  Counsel  to  witness:  Where  do 
1  understand  that  you  have  used  these  spark 
screens  on  your  tu(rs?  A.  At  Muskegon,  and 
in  the  Muskegon' lake.  Spark  screens  on 
tugs  are  generally  used  at  Muskegon ;  used 
on  the  smokestacks  or  in  the  smokestacks. " 
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Several  witnesses  were  thereafter  called, 
who  testified  to  having  seen  sparks  from  this 
boat  falling  upon  the  lumber;  but  this  tes- 
timony was  no  more  direct  as  to  the  origin 
of  the  fire  than  that  above  quoted.  No  evi- 
dence  was  given  nor  attempt  made  to  account 
for  the  setting  of  the  fire  other  than  by  sparks 
from  this  boat.  The  only  other  boat  passing 
down  the  river  that  morning  was  the  tug 
Cuyler,  which  was  burning  coal  for  fuel, 
and  which,  plaintiff's  testimonjr  showed,  did 
not  throw  sparks  on  that  occasion. 

Counsel  for  plaintiff  then  offered  to  show 
further,  by  several  witnesses,  that  sparks 
were  seen  coming  from  the  stack  of  the  Min- 
nie M.,  and  passing  over  and  upon  the  lum- 
ber, when  the  court  remarked :  "  Another 
witness  testified  here  that  he  saw  the  sparks 
going  into  or  on  the  lumber,  but  his  position 
was  such  that  I  don't  regard  it  as  of  any  con- 
sequence. **  Defendant  then  offered  testimony 
tending  to  contradict  plaintiff's  testintony, 
and  to  show  that  no  sparks  were  coming  out 
of  the  stack  on  the  Minnie  M.  on  that  occa- 
sion, and  to  show  that  she  was  equipped 
with  a  damper  and  flue  cap,  which  were  in 
order;  that  the  damper  was  closed,  and  the 
fire  cap  open,  when  she  passed  down  the 
river ;  and  that,  when  in  that  condition,  dan- 
gerous sparks  would  not  escape  from  the 
smokestack.  Although  the  court  had  so  com- 
mented upon  the  testimony  of  the  witnesses 
for  plaintiff,  he  finally  concluded  there  was 
some  evidence  which  the  jury  might  consider 
as  to  the  origin  of  the  fire,  and  stated  to  coun- 
sel that  he  would  so  submit  it. 

The  plaintiff's  case  was  so  greatly  preju- 
diced by  these  and  other  remarks  of  the  court 
below  that  a  new  trial  should  be  granted 
upon  this  branch  of  the  case  alone ;  and,  in 
view  of  a  new  trial,  we  shall  pass  upon  the 
other  assignments  of  error. 

The  manager  of  the  defendant  company  was 
called  as  a  witness,  and  was  permitted  to  tes- 
tify that  the  Minnie  M.  ran  in  connection 
with  the  Detroit  &  Cleveland  Steam  Naviga- 
tion Company  (running  from  Detroit  to  She- 
boygan and  Mackinaw),  the  Northern  Michi- 
gan Line,  the  Orummond  Line  (from  Toledo, 
Cleveland,  and  Detroit),  the  Grand  Rapids 
&  Indiana  liailroad  (running  from  Indiana  to 
Mackinaw),  and  the  Michigan  Central  Rail- 
road ;  that  an  arrangement  for  joint  tariff  had 
been  arranged  with  the  Grand  Hapids  &  Indi- 
ana Railroad  for  carrying  freight;  that  the 
Minnie  M.  carried  freight  and  passengers  on 
its  line  destined  for  points  outside  of  Mich- 
igan, and  from  outside  of  the  state  destined 
for  points  along  the  line  of  its  route  in  this 
state;  also,  that  it  had  arrangements  with 
each  of  these  transportation  lines  in  regard 
to  carrying  freight  aqd  passengers.  This  evi- 
dence was  taken  under  the  objection  of  plain- 
tiff's counsel,  and  was  introduced  for  the 
purpose  of  showing  that  the  Minnie  M.  was 
engaged  in  interstate  commerce,  and  there- 
fore no  recovery  could  be  had. 

This  question  was  settled  in  Sheboi/gan 
Ltintber  Co,  v.  Delia  Transp,  Co.,  100  Mich. 
16.  In  that  case  evidence  was  given  upon 
the  same  point,  and  the  following  requests 
presented  oy  the  defendant:  **The  Minnie 
M.,  on  the  day  alleged  in  the  declaration. 
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beins:' engaged  in  interstate  commerce,  is  not 
liabfe  for  any  damages  she  may  have  caused 
by  reason  of  not  having  a  fire  screen  attached 
to  her  smokestack,  as  required  by  Act  No. 
188  of  the  Laws  of  1881,  such  act  being  an 
attempted  regulation  of  interstate  commerce ; 
and  the  plaintiff  cannot  therefore  recover." 
Also :  **The  laws  and  regulations  passed  by 
congress  regulating  steam  vessels  contain  no 
provisions  regarding  fire  screens  to  be  at- 
tached to  the  smokestacks  of  steam  vessels ; 
and,  the  Minnie  M.  on  the  date  alleged  in 
the  information  being  en/^aged  in  interstate 
commerce,  her  owners,  and  masters  were  not 
bound  to  have  such  an  appliance  on  its  smoke- 
stacks.'' These  reauests  were  refused,  and 
this  court,  in  considering  that  question,  held 
that  the  fact  that  the  ^at  was  enga^red  in 
interstate  commerce,  and  that  it  was  enrolled 
and  equipped  and  provided  with  all  the  ma- 
chinery and  mechanical  appliances  required 
by  the  act  of  congress  and  the  regulations 
adopted  thereunder  by  the  board  of  supervis- 
ing* inspectors,  did  not  relieve  the  owners  of 
the  vessel  from  their  liability,  under  the 
common  law,  for  injuries  done  by  nre  escap- 
ing from  the  smokestack  of  the  vessel ;  and 
that  they  would  be  liable  for  such  injury, 
arising  from  a  failure  to  use  a  fire  screen  in 
the  smokestack,  although  such  fire  screen  was 
not  required  by  the  laws  of  congress  or  the 
rules  of  the  supervising  inspectors,  if  reason- 
able care  at  the  common  law  required  the  use 
of  such  fire  screens.  After  considering  the 
provisions  of  the  act  of  coneress,  it  was  said : 
**We  cannot  therefore  hold  that  the  act  of 
congress  relieves  the  defendant  from  its  li- 
ability at  the  common  law  and  its  duty  to  use 
appliances  which  experience  has  shown  to  be 
required  by  common  prudence  for  the  protec- 
tion of  property  on  the  banks  of  the  public 
highways  traversed  by  its  boats."  The  prin- 
ciple in  that  case  was  that  the  legislation  of 
congress  had  not  excluded  the  application  of 
the  common  law  upon  this  subject  in  refer- 
ence to  the  operation  of  steamboats ;  that  the 
common  law  existing  in  this  state  continues 
in  force,  notwithstanding  the  legislation  of 
congress,  so  long  as  the  law  enacte<l  by  con- 
gress and  the  law  of  the  state  do  not  conflict. 

That  case,  however,  was  brought  upon  the 
common-law  liability  of  the  defendant  to 
answer  for  its  negligence  in  setting  the  fire. 
In  the  present  case  suit  is  brought  upon  the 
statute,  which  provides : 

"Section  1.  That  all  vessels  using  wood 
for  fuel,  navigating  any  of  the  waters  of  this 
state,  shall  be  provided  with  suitable  fire 
screens  attached  to  the  smokestack  of  such 
vessels  to  prevent  the  escape  of  fire.  Such  fire 
screens  shall  be  of  the  best  approved  kind 
shown  by  experience  to  be  proper  and  suit- 
able for  protection  from  fire. 

**Sec.  2.  That  the  owner  or  owners  and 
master  of  any  steam  vessel  navigating  the 
waters  of  this  state  who  shall  neglect  to  pro- 
vide his  or  their  vessel  with  the  tire  screens 
attached  to  the  smokestacks  of  said  vessels, 
as  mentioned  in  section  one  of  this  act,  shall 
be  deemed  guilty  of  a  misdemeanor;  and 
upon  conviction  thereof  shall  be  punished  by 
a  fine  of  one  hundred  dollars,  or  bv  confine- 
ment in  the  county  jail  not  exceeding  thirty 
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days,  or  by  both  such  fine  and  imprisonment 
in  the  discretion  of  the  court.  .  .  .  The 
owner  of  such  vessels  shall  also,  when  any 
person  is  injured  in  person  or  property  by 
reason  of  fire  occasioned  by  the  neglect  of 
such  owner  of  such  vessels  to  comply  with, 
the  provisions  of  section  1  of  this  Act,  be 
liable  to  the  amount  of  damages  sustained 
to  the  person  so  injured,  to  be  recovered  in 
any  court  of  competent  jurisdiction  in  thia 
state. " 

But  the  common  law  is  no  more  and  no 
less  a  particular  law  of  the  state  than  thia- 
act  of  the  legislature ;  and.  if  the  omission 
to  employ  means  for  the  protection  pf  prop- 
erty which  are  required  by  the  common  law 
creates  a  liability,  the  omission  to  employ 
the  same  means  or  like  means  required  by 
the  provisions  of  the  statute  of  the  state 
would  create  a  like  liability,  since  the  stat- 
ute is  no  more  in  conflict  with  the  law  of 
congress  than  is  the  common  law  of  the  state 
in  conflict  with  it.  The  common  law  of  the 
state  and  a  statute  of  the  state  are  in  the  same 
sense  laws  of  the  state.  Smith  v.  Alabama^ 
124  U.  S.  475,  31  L.  ed.  511.  The  principle 
has  received  abundant  adjudication  that  the 
state  may  exercise  its  power  to  make  regu- 
lations for  the  protection  of  the  health,  the 
lives,  and  the  property  of  the  people  of  the 
state  against  the  dangers  arising  under  inter- 
state transportation  and  commerce,  concur- 
rent with  the  laws  passed  by  congress  in  the 
exercise  of  the  jurisdiction  of  congress  over 
the  same  subjects,  and  that  the  laws  of  the 
state  are  valid  and  may  be  enforced  so  long 
as  they  do  not  conflict  with  the  provisiona 
of  federal  legishition.  King  v.  American 
Transp.  Co.  1  Flipp.  1,  Fed.  Cas.  No.  7,787;. 
New  York  v.  Miln,  86  U.  8.  11  Pet.  102,  9 
L.  ed.  648,  12  Curt.  Dec.  857;  Ooodrich 
Transp.  Co.  v.  Oagnon,  86  Fed.  Rep.  123 ; 
Johnson  v.  Chicago  dt  P.  Elevator  Co.  119  U. 
S.  888,  399,  400,  80  L.ed.  447,  451 ;  Parkers- 
burg  dt  0.  R.  Transp.  Co.  v.  Parkersburg, 
107  U.  S.  691,  700-707,  27  L.  ed.  584,  588- 
590 ;  MobiU  County  v.  KimhaU,  102  U.  S.  691,. 
26  L.  ed.  238 ;  lluse  v.  Glover,  119  U.  8.  548, 
80  L.  ed.  487  ;  Sands  v.  Manistee  River  Imp. 
Co.  123  U.  8.  288,  31  L.  ed.  149;  Morgan'^ 
L.  d  T.  R.  db  JS.  S.  Co.  v.  Louistille  Board 
oflltaltK  118  U.S.  455,  80  L.  ed.  237 ;  S^it^- 
lock  V.  AUing,  93  U.  S.  99,  23  L.  ed.  819 ; 
Harrigan  v.  Connecticut  River  Lumber  Co, 
129  Mass.  580,  37  Am.  Rep.  887 ;  P^iopk  v. 
Jenkins,  1  Hill,  469 ;  Smith  v.  Alabama,  124 
U.  8.  465,  81  L.  ed.  608,  1  Inters.  Com.  Rep. 
804. 

It  was  held  in  Sheboygan  Lumber  Co.  v. 
Delta  Transp.  Co.,  supra,  that,  by  the  com- 
mon law  of  this  state,  appliances  should  be 
used  which  experience  has  shown  to  be  rea- 
sonably effective  in  avoiding  danger,  and 
that  it  is  apparent  that  none  of  the  provis- 
ions of  the  act  of  congress  show  any  intent 
to  legislate  upon  or  provide  for  the  protec- 
tion of  persons  or  property  on  land.  It  was- 
said  :  *^If  we  look  to  the  regulations  adopted 
by  the  board  of  inspectors,  the  same  purpose 
is  manifest.  Nothing  enumerated  in  the  cer- 
tificate of  inspectors  conflicts  with  the  com- 
mon-law rule  as  to  the  duty  which  is  im- 
posed by  the  common  law  in  regard  to  the 
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protection  of  persons  and  property  upon  shore 
and  within  the  jurisdiction  of  the  respective 
states.  It  would  seem,  therefore,  to  be  a  rea- 
sonable conclusion  that  it  was  not  the  inten- 
tion of  congress  to  abrogate  all  the  rules  of 
the  common  law  relative  to  liability  for  in- 
juries inflicted  by  the  negligence  of  vessel 
owners  in  not  supplying  their  vessels  with 
appliances  which  common  experience  has 
shown  to  be  requisite  for  the  proper  protec- 
tion of  persons  and  property  upon  shore,  and 
the  use  of  which  would  not  endanger  the 
safety  of  persons  and  property  on  board." 
The  act  under  which  the  present  suit  is 
brought  was  passed  nearly  fifteen  years  ago, 
and  with  the  provisions  of  which,  it  is  ap- 
parent, many  vessels  navigating  the  waters 
of  the  state  have  complied,  and  we  And  noth- 
ing in  the  acts  of  congress  or  the  regulations 
of  the  supervising  inspectors  in  conflict 
therewith ;  and  what  was  said  in  SJiehoygan 
Lumber  Co.  v.  Delta  Tramp,  Co,  is  equally 
applicable  to  the  present  case,  though  the 
action  is  brought  under  the  statute,  and  not 
in  reliance  upon  the  common  law  liability. 
Railroad  companies  running  their  trains  are 
as  much  engaged  in  interstate  commerce  as 
is  the  defendant  in  running  this  steamboat 
between  Shebojgau  and  Sault  Ste.  Marie. 
The  various  states  have  enacted  statutes  re- 
quiring specific  precautions  to  be  taken  in 
running  trains,  for  the  purpose  of  protect- 
ing life  and  property  in  the  state  against 
dangers  arising  from  the  operation  of  rail- 
roads. These  statutory  regulations  are  up- 
held against  the  objections  made  that  the  rail- 
roads affected  by  such  regulations  are  en- 
gaged in  interstate  commerce.  SmitJi  v.  Al- 
abama, 124  U.  S.  465,  81  L.  ed.  508,  1  Inters. 
Com.  Rep.  804 ;  I^'asJmlU,  C.  <fe  St.  L.  R. 
Co.  V.  Alabama,  128  U.  S.  96,  32  L.  ed.  352, 
2  Inters.  Com.  Rep.  288 ;  Union  Pac.  R.  Go. 
V.  Df  Busk,  12  Colo.  294,  3  L.  R.  A.  850 ; 
McCandless  v.  Richmond  d  D.  R.  Co.  38  S. 
C.  103,  18  L.  R.  A.  440 ;  llennington  v.  StaU, 
90  Ga.  396,  4  Inters.  Com.  Rep.  413 ;  Weat- 
ern  U,  Teleg.  Co.  v.  Tyler,  90  Va.  297,  4  In- 
ters.  Com.  Rep.  481.  The  court  was  there- 
fore in  error  in  permitting  this  testimony, 
as  it  was  wholly  irrelevant  and  incompetent. 
It  had  no  place  in  the  case.  There  is  noth- 
ing in  the  fact  that  the  boat  was  engaged  in 
interstate  commerce  which  in  any  manner  af- 
fected the  question  of  the  defendant's  liabil- 
ity. 

The  plaintiff  requested  the  court  to  charge 
as  follows:  "Third.  It  is  admitted  in  this 
case  by  the  defendant  that  on  the  25th  day  of 
November,  1890,  the  defendant  was  the  owner 
of  the  vessel  called  the  Minnie  M.  ;  that  she 
was  then  operated  by  the  defendant  and  was 
engaged  in  navigating  the  Sheboygan  river; 
and  that  her  route  extended  frorii  Sheboygan 
to  Sault  Ste.  Marie,  in  the  state  of  Michigan, 
and  on  that  route  carried  freight  and  passen- 
gers, stopping  also  at  intermediate  points  in 
the  state.  It  is  further  admitted  by  the  de- 
fendant that  she  had  no  fire  screen  attached 
to  the  smokestack  of  the  vessel  to  prevent  the 
escape  ot  fire.  The  evidence  in  this  case  is 
undisputed  that  on  the  morning  of  November 
25,  1890,  she  left  McArthur's  dock,  in  She- 
boygan, passing  down  the  Sheboygan  river 
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on  her  route,  going  by  the  place  where  the 
plaintiff's  lumber  was  situated,  and  that, 
after  she  had  passed  by  the  lumber,  fire  was 
discovered  in  the  lumber,  which  spread  and 
consumed  the  lumber.  If  the  jury  find  that 
by  reason  of  the  neglect  of  the  defendant  to 
provide  the  said  vessel  with  a  suitable  fire 
screen  attached  to  her  smokestack,  to  prevent 
the  escape  of  fire,  fire  or  sparks  escaped  from 
the  smokestack  of  the  vessel,  and  fell  upon 
the  lumber,  and  caused  it  to  be  set  on  fire 
and  to  be  burned  and  destroyed,  the  defend- 
ant is  liable  to  the  plaintiff  to  the  amount 
of  the  damage  thereby  sustained  by  the  plain- 
tiff. "  Tne  court  declined  to  give  the  request 
as  presented,  but  s^ave  it  with  this  additional 
qualification :  **  It  appears  from  the  testi- 
mony that  this  fire  screen  that  is  approved  of 
by  these  masters  who  have  testified  about  it 
has  a  mesh  of  iron  three  eighths  to  half  an 
inch  square.  If  a  fire  screen  of  that  kind 
would  totally  prevent  this  fire,  I  give  you 
that  request.  But,  if  this  fire  should  be  set 
by  the  smaller  sparks,  I  could  not  give  it  to 
you,  because  the  statute  says  that  the  injury 
must  be  occasioned  by  the  lack  of  the  fire 
screen,  and,  if  the  fire  screen  did  not  prevent 
the  small  sparks  shown  by  the  testimony, 
there  would  be  no  liability." 

The  testimony  on  the  part  of  plaintiff  in 
respect  to  the  spark  screens  which  were  used 
on  vessels,  and  the  size  of  the  mesh  of  those 
screens,  was  given  by  Charles  J.  Kitchen, 
who  describes  the  butterfly  screen  as  a  screen 
placed  inside  of  the  smokestack,  and  opened 
and  closed  by  a  lever,  the  size  of  the  mesh 
used  being  a  quarter  of  an  inch  ;  Thomas  Mc- 
Garraty,  who  testided  to  the  use  of  a  bonnet 
screen,  gives  the  size  of  the  mesh  as  a  quarter 
of  an  inch ;  James  Smith,  who  testified  in  re- 
lation to  the  butterfly  screen,  crave  the  size 
of  the  mesh  as  a  quarter  of  an  inch  ;  Charles 
Robinson  gave  the  size  of  the  mesh  of  the 
same  kind  of  screen  as  about  a  quarter  of  an 
inch ;  and  Albert  Todd  and  John  McLaugh- 
lin also  testified  as  to  the  use  of  the  butter- 
fly screen,  but  did  not  eive  the  size  of  the 
mesh, — from  which  evidence  on  the  part  of 
the  plaintiff  it  will  be  seen  that  there  was 
no  foundation  on  the  part  of  the  court  for 
the  statement  that  "it  appears  from  the  tes- 
timony that  this  fire  screen  that  is  approved 
of  by  these  masters  who  have  testified  about 
it  has  a  mesh  of  iron  three  eighths  to  half  an 
inch  square."  The  request  should  not  have 
been  qualified  by  any  such  statement.  The 
jury  had  no  right  to  consider  whether  the  fire 
would  have  been  prevented  by  using  a  screen 
with  a  mesh  half  an  inch  square. 

The  latter  statement  of  the  court  that,  "  if 
this  fire  should  be  set  by  the  smaller  sparks, 
I  could  not  give  it  to  you,  because  the  stat- 
ute says  the  injury  must  be  occasioned  by  the 
lack  of  the  fire  screen,  and,  if  the  fire  screen 
did  not  prevent  the  small  sparks  shown  by 
the  testimony,  there  would  be  no  liability," 
taken  in  connection  with  the  statement  that 
the  fire  screen  that  had  been  approved  by  the 
masters  who  had  testified  had  a  mesh  half  an 
inch  square,  and,  if  a  fire  screen  of  that  kind 
would  totally  prevent  the  fire,  he  would  give 
the  request,  conveyed  to  the  jury  the  idea, 
that,  ii  a  fire  screen  having  a  mesh  half  an 
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inch  square  did  not  prevent  the  escape  of 
small  sparks,  there  would  be  no  liability 
on  the  part  of  the  defendant,  and  put  the 
case  to  them  so  they  were  required  to  find, 
not  whether  the  fire  was  set  by  large  sparks 
or  small  ones,  but  whether  the  use  of  a  fire 
screen  having  a  mesh  half  an  inch  square 
did  or  did  not  prevent  small  sparks  from  es- 
caping. The  request  as  framed  covered  cor- 
rectly the  question,  and  should  have  been 
submitted  to  the  jury.  The  evidence  de- 
scribes two  different  kinds  of  screens. — the 
butterfly  screen  and  the  bonnet  screen.  It 
described  screens  having  a  mesh  not  exceed- 
ing one  quarter  inch,  and  also  tended  to  show 
that  by  the  use  of  such  screens  all  dangerous 
sparks  were  prevented  from  escaping.  The 
statute  under  which  the  action  is  brought  re- 
quired that  vessels  should  be  provided  with 
screens  that  "shall  be  of  the  best  approved 
kind  shown  by  experience  to  be  proper  and 
suitable  for  protection  from  fire."  It  was 
for  the  jury  to  determine  from  the  evidence 
which  of  the  various  screens  shown  to  have 
been  used  was  the  best  approved  kind,  proper 
and  suitable  for  protection  from  fire. 

After  describing  to  the  jury  the  size  of  the 
meshes  of  the  screen  which  they  were  to  take 
into  account,  the  court  charged  the  jury  as 
follows :  ** Now,  if  from  your  judgment  and 
experience  and  knowledge,  or  l)etter  under- 
standing of  the  testimony,  you  can  say  that 
there  were  large  sparks  that  ought  to  have 
been  arrested  by  the  spark  catcher,  you  can 
find  a  verdict  for  the  plaintiff;  otherwise, 
you  will  find  that  there  is  no  cause  of  action. 
The  whole  right  to  recover  depends  on  this 
fire  happening,  being  occasioned  by  sparks 
that  would  have  been  checked  by  this  spark 
arrester."  This  charge  is  a  direction  to  the 
jury  that  they  may  determine  the  question 
of  fact  involved  as  to  whether  the  employ- 
ment of  a  screen  upon  the  smokestack  would 
have  prevented  the  fire,  by  acting  on  their 
own  judgment  and  experience  and  knowl- 
edge. They  should  have  been  directed  that 
they  were  to  determine  the  facts  in  the  case, 
not  from  their  judgment  or  experience  or 
knowledge,  but  from  the  testimony  given 
by  the  witnesses  on  the  trial  of  the  case. 

The  court  also  charged  the  jury:  "You 
will  also  consider  in  that  connection  the  evi- 
dence in  regard  to  the  Cuyler.  She  went 
down  the  river,  and  she  had  banked  up  her 
fires  in  the  evening  before.  She  had  put 
fresh  coal  on,  and  shut  the  damper.  Accord- 
ing to  this  expert  from  Milwaukee,  the  ef- 
fect of  that  was  to  c6ke  the  coal,  which  ren- 
dered it  light  and  easy  for  it  to  fiy,  to  be 
burned  and  thrown  up  in  sparks,  and  that 
these  sparks  would  last  a  long  time, — longer 
than  wood,  I  think  he  stated."  This  evi- 
dence referred  to  as  given  by  the  expert  from 
Milwaukee  is  in  the  testimony  of  the  defend- 
ant's witness  John  V.  Tuttle,  the  whole  of 
which  is  as  follows :  **  Q.  Suppose  a  furnace 
has  the  fires  banked  in  it,  —a  coal  fire,  — and 
it  is  allowed  to  remain  banked  for  some  hours, 
and  then  the  fires  are  raked  out  upon  the 
grates.  What  is  the  character  of  sparks  that 
would  be  driven  through  the  flues  and  out 
of  the  smokestack?  A.  The  sparks  in  such  a 
case  would  be  in  the  nature  of  coke,  or  very 
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much  the  same  as  charcoal ;  a  little  heavier 
than  charcoal  sparks  when  the  fire  is  first 
started.  When  the  fire  is  first  raked  down, 
probably  for  fifteen  or  twenty  minutes,  the 
sparks  escaping  from  the  stack,  if  there 
should  any  escape,  would  be  in  the  nature 
of  coke,  light,  much  lighter  than  ordinary 
coal  sparks.  Q.  Can  you  tell  whether  sparlts 
of  that  character  retain  fire  for  any  len^rth  of 
time?  A.  They  do.  In  fact,  so  that  I  have 
known  them  sometimes  to  burn  little  spots 
on  the  deck  of  a  boat  where  they  came  out 
of  a  stack  and  fell  down.  They  would  blow 
away  from  the  boat  if  there  was  a  high  wind, 
and  they  would  retain  their  heat  longer  than 
a  wood  spark."  The  only  apparent  object 
in  referring  to  this  testimony  m  the  charge 
was  to  indicate  to  the  jury  that  they  might 
find  from  this  that  the  fire  was  set  by  the  tug 
Cuyler,  and  not  by  the  Minnie  M.  The  tes- 
timony in  reference  to  the  tug  shows  that 
her  fires  were  banked  down,  and,  when  she 
started  out  on  that  morning,  the  fire  was  raked 
down,  some  fresh  coal  put  on,  and  that  no 
sparks  were  going  out  of  her  stack  while  on 
the  way  down.  I^veral  witnesses  were  called 
who  testified  positively  that  there  were  no 
sparks  coming  out  of  her  stack.  The  court 
was  in  error  in  this  statement,  as  it  was  un- 
warranted by  the  testimony  in  the  case. 

Counsel  for  defendant  do  not  attempt  in 
their  brief  to  answer  any  of  the  errors  claimed 
by  the  plaintiff  and  here  discussed,  but  con- 
tent themselves  with  a  discussion  of  the  pro- 
visions of  the  statute  under  which  the  action 
is  brought,  which  they  claim  is  unconstitu- 
tional, and  for  that  reason  no  action  could 
be  maintained  upon  it. 

1.  It  is  contended  that  the  act  contravenes 
section  20,  article  4,  of  the  Constitution  of 
this  state,  which  provides:  "No  law  shall 
embrace  more  than  one  object,  which  shall 
be  expressed  in  its  title."  It  has  been  uni- 
formly held  in  applying  this  provision  of 
the  constitution  that,  if  the  title  of  the  stat- 
ute expres.ses  a  general  purpose,  all  matters 
faii\ly  and  reasonably  connected  with  that 
purpose,  and  all  measures  which  are  con- 
venient or  appropriate  or  fairly  calculated 
to  facilitate  the  accomplishment  of  that  pur- 
pose, are  properly  parts  of  the  statute.  As 
was  said  in  Kurtz  v.  People,  83  Mich.  282 : 
"It  is  a  very  wise  and  wholesome  provision, 
intended  to  prevent  legislators  from  being 
entrapped  into  the  careless  passage  of  bills 
on  matters  foreign  to  the  ostensible  purpose 
of  the  statute  as  entitled ;  but  it  is  not  de- 
signed to  require  the  body  of  the  bill  to  be 
a  mere  repetition  of  the  title.  Neither  is  it 
intended  to  prevent  including  in  the  bill  such 
means  as  are  reasonably  adapted  to  secure  the 
object  indicated  by  the  title."  It  is  con- 
tended, however,  that  no  person  reading  the 
title  to  this  act  would  expect  to  find  provis- 
ions for  recovery  of  damages  occasioned  for 
neglect  to  provide  fire  screens  for  smoke- 
stacks. But  the  title  to  Act  No.  306,  Pub. 
Acts  1893,  was  no  more  specific.  The  title 
specified  several  specific  and  particular  acts 
to  be  done,  to  wit,  to  assess  property,  to  levy 
taxes,  to  collect  the  same,  to  make  them  a 
lien,  to  establish  and  continue  such  lien,  to 
provide  for  the  sale  and  conveyance  of  the 
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lands,  and  to  provide  for  the  inspection  and 
disposition  of  lands  bid  off  to  the  state. 
By  section  135  it  is  provided  that  no  deed 
shall  be  recorded  until  a  certificate  is  fur- 
nished showing  the  payment  of  all  taxes; 
and  further :  **  A  violation  of  the  provisions 
of  this  section  by  the  register  of  deeds  shall 
be  deemed  a  misdemeanor,  and,  upon  convic- 
tion thereof,  he  shall  be  fined  not  to  exceed 
one  hundred  dollars,  and  he  shall  be  further 
liable  to  the  grantee  of  any  instrument  so 
recorded  for  the  amount  of  damages  sustained, 
to  be  recovered  in  an  action  for  debt  in  any 
oourt  of  this  state. "  This  act  was  under  con- 
sideration in  Van  Uixsan  v.  Heames,  96  Mich. 
504,  and  the  objection  made  that  it  con- 
travened this  provision  of  the  constitution. 
The  act  was  upheld.  We  think  the  act  in  the 
present  case  is  not  void  upon  the  ground 
stated.  The  following  cases  also  sustain  this 
principle  :  Grand  Rapids  v.  Burlingame,  93 
Mich.  473  ;  Hall  v.  Burlingame,  88  Mich.  438. 
440;  Pe(ypU  v.  Hurlhut,  24  Mich.  44,  57, 
9  Am.  Rep.  103 ;  People  v.  Wanda,  23  Mich. 
385,  389 ;  Pe^  v.  State  Ins.  Co.  19  Mich. 
892,  398;  PeopU  v.  Mahaney,  18  Mich.  481, 
495. 

But  it  is  said  the  object  of  the  act  is  to 
compel  the  use  of  fire  screens  by  steam  ves- 
sels, and  to  provide  a  penalty  for  the  viola- 
tion of  that  requirement,  and  that  the  term 
**  penalty,"  as  used  in  this  title,  excludes  the 
idea  of  the  imposition  of  damages  to  be  paid 
to  the  party  injured.  The  term  "penalty," 
as  used  in  the  title,  is  intended  to  include 
the  liability  to  be  imposed  for  damages,  as 
well  as  the  liability  for  fine  and  imprison- 
ment. As  was  said  in  Grover  v.  Huekins,  26 
Mich.  476 :  **The  term  •penalty'  is  used  very 
loosely  in  statutes  in  some  CAses,  and  might 
"without  much  strain  of  its  meaning  be  held 
to  embrace  all  the  consequences  visited  by 
law  upon  the  heads  of  those  who  violate 
police  regulations."  The  term  "penalty"  is 
used  as  covering  and  including  the  imposi- 
tion of  damages,  in  Act  No.  313,  Pub.  Act« 
1887,  cited  in  Rohison  v.*  Miner,  68  Mich. 
549,  where,  by  section  20  of  the  Act,  it  is 
provided  that  persons  violating  certain  pro- 
visions of  the  act  "shall,  in  addition  to  all 
•other  penalties  provided  for  by  this  act,  be 
liable  for  both  actual  and  exemplary  dam- 
^es  therefor, "  etc.  See  also  Hartford  F.  Jns. 
Co.  V.  Raymond,  70  Mich.  499,  in  which  it 
is  said  :  "  An  act  to  regulate  a  business  must 
of  necessity  visit  some  sort  of  punishment  or 
penalty  for  violation  of  its  provisions,  as  the 
penalty  is  the  only  lever  that  could  give 
practical  effect  to  the  law. " 

2.  The  objection  to  the  act  that  it  is  re- 
pugnant to  the  acts  of  .congress  on  the  same 
subject  has  been  fullv  discussed,  and  need 
not  be  further  referred  to ;  and  the  objection 
that  fire  screens  endanger  the  vessel  was  dis- 
posed of  in  Sheboygan  Lumber  Co.  v.  Delta 
Transp.  Co.,  supra,  in  which  it  was  said: 
•*  Of  course,  the  first  duty  of  a  vessel  owner 
is  the  protection  of  those  on  board  and  who 
are  directly  under  his  care.  It  follows  that 
any  device,  appliance,  or  equipment  which 
endangers  them  cannot  be  required  by  law, 
no  matter  how  great  the  protection  it  would 
furnish  to  the  property  on  shore.  When  the 
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dangerous  character  of  such  devices  is  in 
issue,  and  the  evidence  is  conflicting,  the 
jury  should  be  very  carefully  and  clearly  In- 
structed in  the  direction  above  indicated. 
They  should  be  distinctly  told  that  if  they 
find  the  device,  .upon  the  use  or  absence  of 
which  negligence  is  based,  is  dangerous  to 
the  boat  and  to  the  property  anof  persons 
on  board,  the  law  does  not  require  it. "  The 
requirements  of  this  statute  are  no  more  im- 
perative than  the  common  law,  and  may  be 
enforced  under  the  rule  laid  down  in  the 
foregoing  case,  unless  it  appears  as  a  fact, 
found  in  the  case,  that  the  use  of  fire  screens 
endangers  the  vessel  or  the  property  or  per- 
sons on  board. 

8.  It  is  further  contended  that  the  act  re- 
quiring a  spari£  screen  is  unreasonable,  and 
therefore  void.  The  argument  is  that  the 
requirement  of  the  statute  that  the  screens 
"shall  be  of  the  best  approved  kind  shown 
by  experience  to  be  proper  and  suitable  for 
protection  from  fire"  is  unreasonable,  because 
the  question  whether  the  kind  employed  upon 
the  boat,  in  the  endeavor  to  comply  with  the 
statute,  was  such  a  screen,  must  be  deter- 
mined by  a  jury,  and  the  owner  could  not 
beforehand  determine  how  the  jury  would 
decide  upon  that  subject:  also,  if  a  defln-te 
screen  were  specified,  other  states  might  re- 
quire different  screens,  and  thus  the  vessel 
owner  be  put  to  inconvenience  in  complying 
with  the  different  regulations.  Most  of  the 
cases  referred  to  by  counsel  for  defendant  in 
support  of  this  contention  relate  to  city  ordi- 
nances. Whether  the  ordinances  of  a  city 
are  valid  or  not  involves  the  question  of 
whether  they  are  by  the  courts  regarded  as 
reasonable.  This  rule  is  applicable  only 
to  ordinances.  1  Dill.  Mun.  Corp.  3d  ed. 
§  319.  The  courts  cannot,  however,  declare 
a  statute  unconstitutional  and  void  solely  on 
the  ground  of  unjust  and  oppressive  pro- 
visions, or  because  it  is  supposed  to  violate 
the  natural,  social,  or  political  rights  of 
the  citizen,  unless  it  can  be  shown  that 
such  injustice  is  prohibited  or  such  rights 
guaranteed  or  protected  by  the  constitution. 
Cooley,  Const.  Lim.  6th  ed.  p.  199.  The 
learned  author  says  further,  at  page  200: 
"The  rule  of  law  upon  this  subject  appears 
to  be  that,  except  where  the  constitution  has 
imposed  limits  upon  the  legislative  power, 
it  must  be  considered  as  practically  ab- 
solute, whether  it  operate  according  to  nat- 
ural justice  or  not  m  any  particular  case. 
The  courts  are  not  the  guardians  of  the 
rights  of  the  people  of  the  state,  except  as 
those  rights  are  secured  by  constitutional 
provision,  which  comes  within  the  judicial 
cognizance.  The  protection  against  unwise 
or  oppressive  legislation  within  constitu- 
tional hounds  is  by  an  appeal  to  the  justice 
and  patriotism  of  the  representatives  of  the 
people."  This  doctrine  is  upheld  in  numer- 
ous cases  cited  in  the  note  to  page  201.  The 
rule  of  the  statute,  however,  is  no  more 
onerous  than  the  rule'  of  the  common  law, 
nor  more  difficult  to  comply  with  than  are 
the  requirements  imposed  by  the  courts  to 
guard  against  danger  arising  to  life  and  prop- 
erty by  the  operations  of  business  which 
create  such  dangers. 


476 


Pbnnbtlyakia  Supreme  Coubt. 


OCT.^ 


In  Hoyt  V.  Jeffers,  80  Mich.  181,  the  suit 
was  against  the  owner  of  a  sawmill  for  failure 
to  have  a  spark  screen  upon  the  smokestack 
or  chimney  of  his  mill.  After  referring  to 
the  fact  that  the  mill  stood  in  the  midst  of 
a  city,  and  contiguous  to  wooden  buildings, 
and  that  the  degree  of  care  required  depended 
upon  the  surrounding  circumstances,  it  was 
said  :  **  In  fact,  I  think  the  true  rule  is  that 
the  defendant,  in  adopting  means  to  check 
the  flo^v  of  sparks  and  to  avert  the  danger  in 
question,  under  the  circumstances  of  this 
case,  was  bound,  not  only  to  adopt  means 
calculated  to  avert  the  danger,  but  the  means 
which  in  the  progress  of  science  and  im- 
provement have  been  shown  by  experience  to 
be  the  best,  unless,  indeed,  it  be  some  inven- 
tion so  recentlj^  made  as  not  to  be  generally 
known,  or  which  the  defendant,  by  reasona- 
ble inquiry  for  the  best  means,  might  not 
fairly  be  supposed  to  have  obtained  a  Knowl- 
edge of." 

In  Jackson  v.  Chicago  ik  N.  .TT.  R,  Co,\  31 
Iowa,  176.  7  Am.  Rep.  120,  the  suit  was 
brought  for  damages  caused  by  fire  set  by  a 
railroad  engine.  On  the  subject  of  the  care 
required  by  the  company  to  guard  against 
fire,  the  court  said :  **  Ordinary  care  and  pru- 
dence required  the  use  of  the  best  contrivance 
known,  and,  unless  such  are  used,  it  will  be 
considered  negligence.  One  who  fails  to  use 
the  best  means  within  his  reach  to  prevent 
the  destruction  of  property  does  not  exercise 
the  care  of  a  man  of  common  prudence. "  The 
same  rule  is  laid  down  in  Metzgary.  Chicago, 
M.  &  St.  P.  R.  Co.  76  Iowa,  387 ;  Steinmg 
V.  Erie  Railway,  43  N.  Y.  126,  8  Am.  Rep. 
673 ;  Spaulding  y.  Chicago  &  N.  W.  R.  Co. 
30  Wis.  121,  11  Am.  Rep.  550;  ToUdo,  P.  d 
W.  R.  Co.  V.  Pindar,  53  111.  447,  5  Am.  Rep. 
57. 


In  some  of  the  states  statutes  have  been 
enacted  imposing  absolute  liability  for  dam- 
ages arising  from  fires  set  by  locomotives, 
and  such  statutes  have  been  upheld.  Ro$8  v. 
Boston  d  W.  R,  Co.  6  Allen,  87 ;  Martin  v. 
mw  York  <fe  iV.  K  R.  Co.  62  Conn.  331 ; 
Denver,  T.  <St  O.  R.  Co.  v.  De  Qraff,  2  Colo. 
App.  42 ;  McCandles*  v.  Richmond  dh  D.  R. 
Co.  88  S.  C.  103,  18  L.  R.  A.  440.  The- 
legislature  of  this  state,  in  the  enactment  of 
the  statute  under  consideration,  has  imposed 
no  greater  burden  upon  the  vessel  owners- 
navigating  the  waters  of  this  state  than  the- 
common-law  rule  imposes  in  most  of  the 
states  upon  railroad  companies  in  reference 
to  means  to  prevent  damages  to  life  and  prop- 
erty by  fires. 

4.  The  objection  further  made  by  counsel 
is  that  the  title  of  the  act  provides  that  st«am 
vessels  shall  provide  fire  screens,  etc.,  while- 
section  I'of  the  body  of  the  Act  provides  that 
all  vessels  shall  have  fire  screens,  etc.,  and> 
that,  therefore,  the  act  is  repugnant  in  its 
terms.  The  rule  of  construction  of  statutes- 
requires  that  a  reasonable  interpretation  be 
given  to  the  language  used  in  the  provisions- 
so  as  to  accomplish  the  object  sought  to  be 
reached.  The  aim  and  purpose  of  this  stat- 
ute are  to  compel  steam  vessels  navigating  the 
waters  of  this  state,  to  be  provided  with  fire 
screens  for  smokestacks,  and  to  provide  a 
penalty  for  violation  of  this  requirement. 
The  object  is  clear,  and  the  mere  omission  of 
the  word  "  steam"  before  the  word  "  vessels,  *^ 
in  section  1  of  the  Act,  does  not  render  the 
act  repugnant  in  its  terms.  Clearly,  it  means- 
all  steam  vessels. 

For  the  errors  pointed   out,  tlie  judgment, 
must  be  reversed,  and  a  new  trial  ordered. 

The  other  Justices  concur. 


PENNSYLVANIA  SUPREME  COURT. 


Augustus  KRECKER  et  al.,  Appts., 

V. 

Jonas  H.  SHIREY  et  al. 

(163  Pa.  534.) 

1.  The  dxity  to  fix  a  time  and  place  for 
holding:  the  general  conference  of  a 
reli^ons  organisation  is  administrative 
when  the  laws  of  the  organization  provide  for 
the  holdlnff  of  such  conferences  at  regular  inter- 
vals, and  name  the  bodies  which  shall  fix  the  day 
and  place  at  which  they  shall  be  held. 

8*  The  administrative  duties  of  the  su. 
preme  power  of  a  religious  organization  may  be 
delegated. 

8.  The  appointment  of  the  place  of 
meeting:  of  the  next  gfeneral  confer- 
ence of  a  religrious  org^anixationyand  giv- 
iDir  notice  thereof  to  the  annual  conferences  in 
time  for  them  to  sel^t  delegates  to  represent 


Note.— In  connection  with  the  above  case  on  the 
constitutional  law  of  religious  bodies,  see  the  deci- 
sions respecting  the  similar  organization  of  United 
Brethren  in  Philomath  College  v.  Wyatt  (Or.)  SJ8 
L.  R.  A.  68  and  other  cases  cited  In  footnote  thereto. 
29  L   R   A 


them  In  the  general  conference,  by  a  standing 
board  of  the  general  conference  to  which  the 
duty  was  delegated  by  the  conference.  Is  a  fixing 
of  such  place  according  to  laws  of  tbeorganization 
which  place  the  duty  upon  the  general  confer- 
ence, so  as  to  prevent  action  by  the  oldest  annual 
conference,  upon  which  the  duty  is  devolred  in 
case  the  general  conference  falls  to  act. 

4*   Adherents  to  a  g^eneral  conference  of 

a  religious  organization  held  at  a  time  and  place 
designated  by  an  annual  conference  without  au- 
thority after  another  time  and  place  had  been 
regularly  designated  under  the  laws  of  the  organ- 
ization place  themselves  outside  of  the  organiza- 
tion, and,  although  in  the  majority,  have  no  title 
to  the  property  of  the  organization  as  against  per> 
sons  claiming  under  the  regularly  appointed  gen- 
eral conference. 

5.  The  laws  of  an  ecclesiastical  bodjr 
will  be  recog^nised  and  enforced  by  the  civil 
courts  when  not  in  conflict  with  the  constitution 
and  laws  of  the  state. 

6*  Decisions  of  ecclesiastical  courts 
which  plainly  violate  the  law  they  profess  to  ad- 
minister, or  are  in  conflict  with  the  laws  of  the 
land,  will  not  be  followed  by  the  civil  courts. 

7.  Congregations  or  parts  of  cong^regfi^ 
tions  of  a  religious  body  .which  has  adopted 
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as  part  of  its  polity  the  itinerant  plan  for  pastoral 
supply  of  the  churches,  who  refuse  to  accept  the 
supply  sent  by  authority  of  the  regular  ecclesi- 
astical agencies  aotinfrin  accord  with  the  general 
conference,  cease  to  adhere  to  the  organisation. 

8.  An  eziKMition  bj  the  soiireme  Judi- 
cial tribunal  of  a  religious  association  of  a 
provision  of  the  discipline,  to  the  effect  that  un- 
der it  a  second  trial  after  one  acquittal  upon  sub- 
stantially the  same  charges  is  illegal,  is  binding 
upon  the  members  of  the  association,  and  must 
be  respected  by  the  civil  courts. 

9.  The  question  of  the  rei^nlarlty  and 
leg^  effect  of  the  orgranlsatlon  of  an  an- 
nual conference  of  a  religious  organisation,  after 
forcibly  intercepting  the  entrance  of  the  bishop 
appointed  to  preside  over  it  because  of  his  all^jired 

•  suspension  from  his  office  under  the  discipUne  of 
the  organization.raises  an  ecclesiastical  question 
upon  which  the  decision  of  the  highest  tribunal 
of  the  order  is  binding  on  the  civil  courts. 

10.  Appointments  'of  preachers  bj  aU 
anr"^  conference  of  a  religious  organiza. 
tion,  which  has  been  pronounced  by  the  highest 
tribunal  of  the  order  to  have  been  illegally  or- 
ganized, confer  no  rights  and  impose  no  duties  in 

'  respect  to  members  or  congregations  still  hold- 
ing their  allegiance  to  the  old  organization. 

.1 1.  An  anT*"iv*  confiDrenee  of  the  Evan- 
g^ellcal  .'Association  orflranised  by  a 
bishop  with  less  than  a  quorum  of  those 
entitled  to  sit  as  members  in  the  conference  is, 
under  the  discipline  of  that  denomination,  irreg- 
ular and  illegal,  and  its  [appointment  of  preach- 
ers will  confer  no  authority  and  impose  no  duty 
on  the  churches. 

:\Z»  The  f  minority  members  ""of  the  an- 
nual confBrence  of  a'religrious  denom- 
ination when  confronted  with  a  re- 
volt from  the  association  of  a  majorlty.of {the 
members  of  the  conference,  for  which  condition 
the  'discipline  makes  no  provision,  may  provide 
temporarily  for  the  religious  care  of  those  adher- 
ing to  the  minority,  which  actioQ  may!  subse- 
quently be  ratified  by  the  highest  tribunal  of  the 
denomination;  but  neither  alone  nor  both  Icom- 
bined  can  give  the  action  of  the  minority  regular- 
ity which  will  make  it  binding  upon  the  revolt- 
ing members. 

18*  Ecclesiastical  standing,  and  not 
numbers,  determines  the  title  to,  and  the  right 
of  control  over,  property  held  for  -the  use  of  a 
religious  denomination. 

(October  1.  1894.) 

APPEAL  by  plaintiffs  from  a  decree  of  the 
Court  of  Common  Pleas  for  Berks  County 
dismissing  a  bill  filed  to  enjoin  defendants 
from  asserting  authority  over  or  interfering 
with  the  property  of  Immanuel  Church  in  the 
citv  of  Reading.     Retersed. 

The  facts  sufficiently  appear  in  the  opinion. 

Messrs.  Cyrus  6.  berr,  Edward  Har- 
vey, Aufi^stus  S.  Sassaman,  and .  Rit- 
chie Sk  Echer,  for  appellants: 

The  Buffalo  general  conference  (1887)  had 
power,  under  the  discipline,  to  refer  to  the 
board  of  publication  the  selection  of  a  place 
for  the  session  of  1891. 

State  v.  Esfier,  6  Ohio  C.  Ct.  Rep.  312;  Aur- 
acher  v.  Terger,  25  Chicago  Legal  News,  197; 
Schweicker  v.  Husser,  44  fil.  App.  566,  146  111. 
899. 

The  usage  of  both  general  and  annual  con- 
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ferences  favors  such  a  construction  of  the  pow- 
ers of  general  conference  in  this  matter. 

McOinnisY,  Watson,  41  Pa,  14;  State  v.  Far- 
ris,  45  Mo.  196;  Smith  v.  Swormstedt,  57  IT.  8. 
16  How.  808.  14  L.  ed.  950;  Oibscm  v.  Arm- 
strong, 8  B.  Mon.  510;  Endlich,  Interpretation 
of  Statutes,  $  527:  Marshall  Field  &  Co.  v. 
Clark,  148  U.  8.  691,  86  L.  ed.  809;  Burrow- 
Giles  Lithographic  Co,  y.  Sarony,  111  U.  8. 
57.  28  L.  ed.  351;  PoUoek  v.  Bridgeport  S.  B. 
Co,  114  U.  8.  415,  29  L.  ed.  148. 

The  entire  church  construed  this  as  a  lawful 
exercise  of  power  on  the  part  of  the  Buffalo 
conference  until  disputes  arose,  which  sug- 
gested to  those  interested  that  their  interests 
would  be  best  served  by  a  different  construc- 
tion. 

Schweiker  v.  Husser,  146  III.  427. 

The  act  of  fixing  the  place  for  the  general 
conference  session  was  not  one  which,  in  its 
nature,  was  incapable  of  delegation. 

The  rule  invalidating  an  act  performed  in  a 
mode  different  from  that  prescribed  is  not  ap- 
plicable here. 

Sckweiker  v.  Husser,  146  HI.  421. 

The  general  conference  ''combines  within  it- 
self all  the  branches  which  constitute  the  ele- 
ments of  a  complete  government,  viz.,  execu- 
tive, legislative,  and  ludicial." 

Com,  V.  Green,  4  Whart.  581;  State  v.  Far 
ris,  45  Mo.  183. 

A  constitution  is  to  be  interpreted  so  as  to 
carry  out  the  great  principles  of  the  govern- 
ment,  not  to  defeat  tnem;  and  to  that  end,  its 
commands  as  to  the  time  or  manner  of  perform- 
ing an  act  are  to  be  construed  as  merely  direc- 
tory, whenever  it  is  not  said  that  the  acts  shall 
be  performed  at  the  time  and  in  the  manner 
prescribed,  and  no  other. 

Com,  v.  Clark,  7  Watts  &  8. 138;  Schlichter 
V.  Keiter,  22  L.  R.  A.  161.  156  Pa.  119. 

If  a  law  be,  in  its  provisions,  constitutional 
the  courts  will  not  inquire  whether  the  special 
forms  of  procedure  prescribed  in  the  constitu- 
tion for  its  enactment  have  been  complied  with, 

Miller  v.  StaU,  8  Ohio  St.  475;  Ktlgore  v, 
Magee,  85  Pa.  401. 

The  grant  of  a  power  to  do  a  certain  thing 
carries  with  it  the  power  to  use  all  the  appro- 
priate means  for  the  performance  of  the  act. 

Huston  V.  Clark,  112  III.  344;  McCuUoch  v. 
Maryland,  17  U.  8.  4  Wheat.  421,  4  L.  ed.  605; 
Enox  V.  Lee,  79  U.  8.  12  Wall.  532,  20  L.  ed. 
306;  Baldwin  v.  Franks,  120  U.  S.  678,  30  L. 
ed.  766;  United  States  v.  Beese,  92  U.  8.  253. 28 
L.  ed.  577;  Bladen  v.  Philadelphia,  60  Pa. 
464;  Pittsburg  v.  Coursin,  74  Pa.  400;  Cooley, 
Const.  Lim.  82. 

Fixing  a  place  was  a  mere  matter  of  "tem- 
poral economy." 

The  Buffalo  conference  was  not  interfering 
with  anything  in  the  nature  of  a  vested  right 
of  the  "oldest"  conference  when  it  undertook 
to  refer  the  selection  of  a  place  to  the  board  of 
publication. 

Schtceiker  v.  Husser,  146  111.  418;  AuracJier 
V.  Verger,  25  Chicago  Legal  News,  198;  State 
y.Esher,  6  Ohio  C.  Ct.  Rep.  312. 

The  action  of  the  Buffalo  conference  was  a 
construction  of  its  own  disciplinary  powers  in 
a  manner  and  upon  a  matter  that  is  conclusive 
upon  the  civil  courts. 

Schweiker  v.  Ilusser,  146  111.  428;  App,  v. 


478 


Pennsylvania  Sufrkmb  Ourt. 


Oct., 


United  Lutheran  d  German  Reformed  Cong, 
of  Selinsffrove,  6  Pa.  201;  German  B^ormed 
Church  V.  Com.  3  Pa.  282;  McGinnii  y.  Wat- 
son, 41  Pa.  9;  8chlichterv.  Keiier,  22  L.  R.  A. 
161,  156  Pa.  119;  Watmn  v.  Jones,  80  U.  S.  18 
Wall.  679.  20  L.  ed.  666;  Smith  v.  Swormsted, 
57  U.  S.  16  How.  808,  14  L.  ed.  950;  1  High, 
iDl  §8  810.  814;  Potter,  Corp.  pp.  710.  711. 

The  annual  conferences  over  wbich  bishops 
Esher  and  Bowman  presided  in  1890  and  1891 
might  lawfully  elect  delegates  to  ireneral  con- 
ference, even  though  those  bishops  were  law- 
fully suspended. 

liie  Indianapolis  conference  lawfully  passed 
upon  the  alleged  suspensions  of  the  bishops. 

SampseU  v.  Bsher,  26  Ohio  L.  J.  162. 

The  defendants  repudiate  the  entire  author- 
ity of  the  Indianapolis  conference  to  act,  as 
such,  on  this  or  any  other  matter. 

They  refused  to  be  represented  at  Indianap- 
olis by  their  own  delegiates  who  might  have 
corrected  or  sought  to  correct  irregularities  on 
the  part  of  that  conference.  They  have  no 
standinfi^in  court  on  that  issue. 

Kert^s  App.  89  Pa.  112;  Rosht^s  App.  69  Pa. 
470,  8  Am.  Rep.  275;  Com.  v.  German  Soc.for 
Jfvtval  Support  and  Assistance,  15  Pa.  251. 

The  Indianapolis  conference  had  full  power 
to  decide  as  it  did  as  to  the  invalidity  of  the 
several  assemblies  assuming  to  be  annual  con- 
ferences, and  as  to  the  appointments  of  preach- 
ers and  presiding  elders  thereat. 

Prince  v.  Skillin,  71  Me.  361.  86  Am.  Rep. 
325. 

The  Indianapolis  conference's  action  in  re- 
gard to  '^seceding  ministers"  was  valid. 

Roshi*s  App.  69  Pa.  465.  8  Am.  Rep.  275; 
Den  V.  Bolton,  12  N.  J.  L.  286;  Brooke  v. 
Shacklett,  13  Gratt.  326;  Burt  v.  Oheida  Com- 
munity, 19  L.  R.  A.  297,  187  N.  Y.  346;  Hen- 
derson v.  Hunter,  59  Pa.  835. 

The  decision  of  the  Indianapolis  conference 
as  to  the  bishops'  trials  is  binding  upon  the 
civil  courts. 

The  Indianapolis  conference  had  a  quorum. 

Whether  or  not  the  published  list  was  cor- 
rect, so  as  to  make  the  prima  facie  title  finally 
good,  could  not  appear  until  the  conference 
came  to  examine  the  proceedings  of  the  an- 
nual conferences. 

Until  that  moment  arrived  every  man  whose 
name  appeared  in  said  list  was  entitled  to  sit. 

Kerr  v.  Trego,  47  Pa.  296;  2  Dill.  Mun. 
Corp.  §  892;  Cushing's  Legislative  Assemblies, 
§  240:  (hnnion  of  the  Justices,  85  Me.  565. 

The  Philadelphia  body  was  not  a  lawful 
conference. 

If  plaintiff  Krecker  was  appointed  in  due 
conformity  to  the  discipline,  he  may  not  law- 
fully be  excluded  by  a  majority  of  this  con- 
gregation notwithstanding  the  Act  of  April  26, 
1855. 

Thompson  v.  Swoope,  24  Pa.  474;  Evangelical 
Asso's  App,  35  Pa.  816;  First  Methodist  Prot- 
estant Church  of  Scrantom*s  App.  16  W.  N. 
C.245. 

Every  religious  society,  for  its  own  internal 
order  and  for  the  mode  in  which  it  fulfills  its 
functions,  is  a  law  unto  itself  provided  it  keeps 
within  the  bounds  of  social  order  and  morality. 

McQinnis  v.  Watson,  41  Pa.  14;  Svtter  v. 
First  Reformed  Dutch  Church  Trustees,  42  Pa. 
509;  RoshCs  App.  69  Pa.  462,  8  Am.  Rep.  275; 
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Watson  v.  Jones,  80  U.  8.  13  Wall.  680,  20  L. 
ed.  666;  Com.  v.  Green,4  Whart.  608;  German 
Reformed  Church  v.  Com,  3  Pa.  282;  Henderson 
V.  Hunter,  59  Pa.  343;  Harmon  v.  Dreher,  1 
Speers.  Eq.  87;  Shannon  v.  Frost,  3  B.  Mon. 
253;  Chase  v.  Cheney,mi\\.  509,  11  Am.  Rep. 
95:  Walker  v.  Wainwrighl,  16  Barb.  486;  First 
Baptist  Church  in  Hartford  Trustees  v.  Wither- 
ell,  8  Paige.  296,  3  L.  ed.  159;  McRvain  v. 
Church,  2  Woodw.  Dec.  293:  Winebrenner  v. 
Colder,  43  Pa.  244;  Lock^s  App.  72  Pa.  491,  13 
Am.  Rep.  716;  Com.  v.  Pittsburgh,  14  Pa.  177; 
Bagaley  v.  Pittsburgh  &  L.  S,  Iron  Co,  146  Pa. 
478:  Moers  v.  Reading,  21  Pa.  188;  SmiUi  v. 
McCarthy,  56  Pa.  859;  Com,  v.  Lebanon  County 
Quarter  Sessions  Judges,  8  Pa.  891;  Cincinnati, 
W.  dtZ.  R.Co,  V.Clinton  County  Comrs,  1  Ohio 
8t.  77;  Hitchcock  v.  Galveston,  96  U.  8.  847,  24 
L.  ed.  660;  Burrill  v.  Nahant  Bank,  2  Met. 
.168,  85  Am.  Dec.  895;  Hoyt  v.  Thompson,  19 
N.  Y.  207;  Kramrath  v.  Albany,  127  N.  Y. 
575. 

By  denying  their  connectional  relation  with 
the  judicatories  of  the  church— by  organizing 
other  and  antagonistic  conferences— they  have 
•*as  result  of  their  acts"  withdrawn  from  the 
association,  and  '*haveno  title  to  the  property" 
held  prior  to  1891.* 

Schlichter  v.  Keiter,  22  L.  R.  A.  161,  156  Pa. 
147;  Jones  v.  Wad^corth,  11  Phila.  227;  Skilton 
V.  Webster,  Bright.  (Pa.)  246;  Trustees  v.  Stur- 
geon, 9  Pa.  321;  Sarvefs  App.  81*  Pa.  188; 
Com,  v.  Cornish,  13  Pa.  288;  Whitecar  v. 
Michenor,  37  N.  J.  Eq.  6;  Woodside's  App.  4 
Pennyp.  124;  McAulej/s  App.  77  Pa.  897; 
Schnorr's  App.  67  Pa.  188,  5  Am.  Rep.  415; 
Winebrenner  v.  Colder,  43  Pa.  244;  Ramsey's 
App,  88  Pa.  60;  iMndis's  App.  102  Pa.  467; 
Satcer  v.  Gosser,  1  W.  N.  C.  56:  Trexler  v. 
Mennig,  2  W.  N.  C.  680;  Field  v.  Field,  9 
Wend.  894. 

Messrs.  Jefferson  Snyder  and  Cfreorge 
F«  Baer,  for  appellees: 

The  conference  which  convened  at  Allen- 
town  in  February,  1891 ,  presided  over  by  Mr. 
Hf^man,  was  the  legal  East  Pennsylvania  an- 
nual conference. 

A  majority  of  all  present  in  obedience  to  a 
call  constitute  a  quorum. 

St.  Mary's  Church  Corporation,  78erg.  &  R. 
517:  Craig  y.  First  Preiby,  Church  of  Pittsburgh, 
88  Pa.  42.  32  Am.  Rep.  417;  Com.  v.  Green,  4 
Whart.  531;  Presbyterian  Cong,  v.  Johnston, 
1  Watts  &  8.  88. 

The  Indianapolis  conference  could  not  and 
did  not,  by  the  due  exercise  of  any  lawful  au- 
thority, constitute  the  Bowman  Allentown  con- 
ference the  legal  and  regular  East  Pennsyl- 
vania conference. 

Kerr's  App.  89 Pa.  112;  McGinnisY.  Watson,. 
41  Pa.  14;  Sutter  v.  First  Reformed  Dutch 
Church  Trustees,  42  Pa.  512;  Com.  v.  Green 
and  McAuley's  App.  supra;  Williamson  v. 
Berry,  49  U.  S.  8  How.  495.  12  L.  ed.  1170; 
Thompson  v.  Whitman,  85  U.  8.  18  Wall.  467.' 
21  L.  ed.  901:  Kilbourn  v.  Thompson,  108  U. 
8.  168,  26  L.  ed.  377;  Schlichter  v.  Keiter,  22 
L.  R.  A.  161.  156  Pa.  137;  App  v.  United 
Lutheran  <t  German  Reformed  Cong,  of  Sdins- 
grove,  6  Pa.  201 ;  Cincinnati,  W.  d  Z.  R,  Co, 
v.  Clinton  County  Comrs.  1  Ohio  St.  77;  Cool- 
ev.  Const.  Lim.  3d  ed.  22;  Hoffman's  N.  Y. 
Ecclesiastical  Law,  276;  CHara  v.  Stack,  90- 
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Pa.  490;  Jones  v.  State,  7  L.  R.  A.  826,  28  Neb. 
495;  SmWi  v.  NeUon,  18  Vt.  511. 

The  Indianapolis  assemblage  was  not  the 
legal  general  conference,  owing  to  the  invalid- 
ity of  its  call. 

Broom,  Legal  Maxims,  842;  Hatcleyy.  James, 
6  Paige,  487,  8  L.  ed.  798;  Re  Speight,  L.  R.  22 
Ch.  Div.  727;  Morawetz,  Priv.  Corp.  2d  ed. 
535. 

The  majority  of  a  congregation  must  be  per- 
mitted to  determine  for  themselves  whither 
they  will  go  when  a  denomination  divides  on 
matters  not  relating  to  faith  or  worship. 

Lutheran  Gortg,  of  Pine  Bill  Trustees  v.  St. 
MichaeVs  Evangelical  Church  of  Pine  Hill,  48 
Pa.  20;  Methodist  Church  v.  Remington,  1 
Watts,  218,  26  Am.  Dec.  61;  Presbyterian 
Cong.  V.  Johnston,  1  Watts  &  S.  40. 

Williams,  J.,  delivered  the  opinion  of  the 
court :  ' 

The  legal  questions  involved  in  this  case 
are  interesting  and  important,  but  they  are 
no  longer  open  in  this  state.  The  lat>or  which 
it  has  been  necessary  to  expend  upon  the  case 
in  the  court  below  and  in  this  court  has  been 
over  the  facts  and  the  inferences  that  ought 
to  be  drawn  from  them.  This  labor  is  made 
no  less  burdensome  by  the  character  of  the 
facts  to  be  passed  upon.  The  conduct  of  the 
parties  and  their  sympathizers  on  both  sides 
seems  to  have  been  hasty,  uncharitable,  and 
ill-tempered.  It  affords  a  travesty,  rather 
than  an  illustration  of  the  precepts  of  the  re- 
ligion of  peace  for  the  support  and  diffusion 
of  which  the  church  was  organized  and  the 
parties  on  both  sides  profess  to  have  devoted 
their  energies  and  their  lives.  But  our  con- 
cern is  with  the  legal  aspects  of  the  case  i)re- 
sented  to  us,  and  to  them  we  turn,  leaving 
the  moral  side  of  the  controversy  to  the  con- 
sciences of  the  combatants.  The  Evangelical 
Association  of  North  America  is  a  religious 
body  that  had  its  origin  early  in  the  present 
century.  Its  history  presents  a  rapid  growth 
and  a  career  of  usefulness.  Its  statistics  for 
the  year  1891  showed  a  membership  of  at)out 
150, 000.  These  were  gathered  into  more  than 
2,000  churches,  and  under  the  pastoral  care 
of  about  1,250  preachers.  Its  ecclesiastical 
organization  rests  on  the  individual  church 
or  congregation.  A  convenient  number  of 
these  form  a  quarterly  conference,  the  ses- 
sions  of  which  are  presided  over  by  a  presid- 
ing elder.  Several  quarterly  conferences 
grouped  together  by  the  action  of  the  general 
conference  form  an  annual  conference,  of 
which  there  were  twenty- five  in  existence  in 
1891.  The  annual  conferences  elect  dele- 
gates, according  to  a  ratio  previously  fixed 
upon,  to  represent  them  in  the  general  con- 
ference, which  meets  once  in  four  years,  and 
which  is  the  hi^rhest  body,  legislative  and 
Judicial,  in  the  denomination.  The  bishops, 
of  whom  there  were  three  in  1891,  and  certain 
executive  oflScers,  are  e^  officio  members  of  the 
general  conference.  The  powers  of  this  body 
are  defined  by  the  book  of  discipline.  Para- 
graph 74,  p.  57,  declares  it  to  be  **  the  supreme 
court  of  law  in  the  church.  **  It  has  appellate 
jurisdiction  of  cases  heard  in  the  lower 
church  tribunals,  and  original  jurisdiction 
over  all  controversies  to  which  the  annual 
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conferences  are  parties  or  that  affect  the  legal- 
ity or  regularity  of  their  action.  It  has  jur- 
isdiction over  the  bishops  to  try,  suspend,  de- 
pose, and  expel  them.  Paragraph  73,  p.  56, 
declares  it  to  be  the  supreme  legislative  body 
in  the  church,  subject,  however,  to  two  limi- 
tations upon  its  power.  It  cannot  disturb  the 
articles  of  faith.  It  cannot  abandon  the  itin- 
erancy or  change  the  forms  of  church  dis- 
cipline. It  also  possesses  general  admin- 
istrative powers  which  are  recognized  in 
several  paragraphs  of  the  boolc  of  discipline,, 
among  which  are  Nos.  72,  78,  76,  and  98.  It 
fixes  the  number  of  bishops  needed,  elects 
them  and  directs  and  supervises  their  work. 
It  organizes  and  fixes  the  boundaries  and 
names  of  the  annual  conferences.  It  con- 
ducts, through  boards  and  committees,  the 
publication  and  missionary  enterprises  of  the 
denomination.  In  1887  this  denominational 
body,  with  all  its  religious  and  ecclesiastical 
machinery,  was  in  harmonious  and  successful 
operation.  Its  general  conference  was  in  ses- 
sion in  Buffalo,  N.  Y.,  and  the  several  an- 
nual conferences  were  represented  therein. 
In  1891  there  were  two  bodies  in  session  at 
the  same  time,  in  different  portions  of  the 
country,  each  claiming  to  be  the  general  con- 
ference of  the  Evangel  ical  Association.  Each 
elected  bishops  and  claimed  jurisdiction  over 
the  annual  conferences  and  publication  and 
missionarv  boards  of  the  church.  The  liti- 
gants in  this  case  are  adherents  of  these  rival 
bodies;  the  plaintiffs  claiming  title  under 
one  of  them,  and  the  defendants  under  the 
other.  The  first  and  the  control  1  ing  question 
in  this  case  is  thus  seen  to  be  one  of  ecclesi-  - 
astical  identity.  Which  of  these  contend- 
ing bodies  is  the  geneial  conference  of  the 
Evangelical  Association  ?  The  next  question 
is.  Which  of  the  parties  now  before  us  ad- 
heres to  and  derives  title  under  thft  bodv 
found  to  be  the  general  conference?  Now  ft 
must  be  borne  in  mind  tnat  the  organization 
of  a  denominational  body  or  church  involves 
the  adoption  of  a  religious  creed  and  an  ec- 
clesiastical polity.  Adherence  to  a  particu- 
lar body  requires,  therefore,  adherence  to 
both  the  creed  and  the  polity.  To  abandon 
or  repudiate  either  is  to  abandon  or  secede 
from  the  body  whose  authority  is  thus  disre- 
garded. In  this  case  both  parties  claim  to 
adhere  to  the  creed  of  the  Evangel  ical  Asso- 
ciation, and  it  seems  to  be  conceded  that  no 
question  of  religious  belief  enters  into  the 
controversy.  The  points  of  difference  arose 
under  the  polity  of  the  church  and  rested  on 
conflicting  interpretations  of  provisions  of 
the  book  of  discipline.  The  first  of  these  was 
over  the  meaning  of  paragraph  71,  p.  56, 
which  provides  for  fixing  the  time  and  place 
of  meeting  of  the  general  conference.  This 
paragraph  empowers  the  bishops  in  attend- 
ance upon  the  general  conference  to  name  the 
time  and  place  for  the  next  meeting  of  the 
body,  subject  to  the  approval  or  disapproval 
of  the  body  itself.  If  the  first  suggestion  of 
the  bishop  is  not  approved,  they  should  make 
and  submit  another,  and  so  on  until  an  agree- 
ment is  arrived  at.  If  the  bishops  are  not 
present,  the  general  conference  proceeds  to  fix 
the  time  and  place  in  the  first  instance.  If, 
for  any  reason,  the  time  and  place  are  not 
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fixed  in  cither  of  these  ways,  and  the  confer- 
ence adjourns  without  action  on  the  subject, 
then  the  duty  falls  upon  the  oldest  annual 
conference,  and  must  be  discharged,  and  the 
necessary  notices  given  to  the  other  confer- 
ences, so  as  to  prevent  a  failure  of  the  session 
of  general  conference  durinar  the  proper  year. 
The  questions  raised  upon  this  paragraph 
were :  First.  What  is  the  nature  of  the  duty 
imposed  by  it?  Is  it  legislative  or  adminis- 
trative? Second.  If  administrative,  what 
shall  amount  to  a  performance?  The  laws  of 
the  church  provided  for  a  meeting  of  the 
general  conference  once  in  four  years;  but 
they  did  not,  because  they  could  not,  fix  in 
advance  the  particular  day  and  place  at  which 
these  quadrennial  meetings  should  be  held. 
But  the  laws  could  and  did  make  provision 
for  the  fixing  of  both  time  and  place,  by 
naming  the  instrumentalities  by  which  these 
details  should  be  settled  from  time  to  time 
as  the  circumstances  then  existing  mi^htseem 
to  require.  It  devolved  the  duty  of  naming 
the  time  and  place,  first,  on  the  bishops  and 
the  geoaral  conference ;  next,  on  the  general 
con^rence  alone;  lastly,  in  case  neither  of 
these  instrumentalities  discharged  it,  on  the 
oldest  annual  conference.  The  act  had  the 
same  character  by  whichever  of  these  bodies 
it  was  performed.  It  was  a  settlement  of  a 
matter  of  detail  necessarr  to  the  administra- 
tion of  the  polity  or  ecclesiastical  nystem  of 
the  church.  It  was,  therefore,  an  act  of  ad- 
ministration, not  of  legislation.  The  general 
rule  is  that  the  power  to  perform  such  acts 
may  be  delegated,  and  that  the  acts,  when 
properly  done  by  the  appointee,  are  valid  as 
the  acts  of  the  principal. 

We  proceed,  therefore,  to  inquire  what  the 
board  of  publication  did  under  the  authority 
Kiven  it  bv  the  bishops  and  the  general  con- 
ference of  1887.  It  appears  thfrt  a  usage 
exists  in  this  denomination  that  prevails  in 
most,  if  not  all,  religious  bodies.  It  is  to 
receive  invitations  from  towns  and  churches 
willing  to  entertain  the  body,  and  then  select 
from  the  Jist  of  places  offered  that  which  is 
most  desirable.  In  1887,  when  this  order  of 
business  was  reached,  the  general  conference 
had  no  offer  of  entertainment  before  it.  It 
seemed  best,  under  the  circumstances,  to  the 
bishops  and  to  the  conference,  to  authorize 
the  board  of  publication  to  receive  offers  of 
-entertainment  after  the  adjournment,  and  to 
correspond  with  the  annual  conferences  upon 
the  subject;  and,  after  full  consideration,  to 
decide  upon  the  place  for  the  next  session. 
This  board  was  one  of  the  permanent  execu- 
tive agencies  of  the  church.  It  included  all 
the  bishops  in  its  membership,  and  eight 
other  persons,  each  of  whom' was  selected 
from  one  of  the  eight  districts  into  which  the 
whole  church  was  divided  for  this  purpose. 
After  considerable  inquiry  and  correspond- 
ence, this  board  named  Indianapolis  as  the 
place,  and  gave  notice  of  this  fact  to  the 
annual  conferences.  This  was  a  complete 
discharge  of  the  duty  imposed  upon  the  board 
of  publication.  It  fixed  definitely  the  place 
for  the  holding  of  the  next  general  confer- 
ence, with  the  same  effect  as  though  the  place 
had  been  named  by  the  confeience  itself,  and 
t  afforded  ample  opportunity  to  all  the  an- 
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nual  conferences  to  be  represented  therein. 
Several  months  later,  the  annual  conference 
of  East  Pennsylvania  met  in  Ebenezer  Church 
in  the  city  of  Allentown.  Without  pausing 
to  inquire  into  the  regularity  of  its  organiza- 
tion, or  its  power,  under  the  book  of  disci- 
pline, to  perform  the  proper  work  of  an  an- 
nual conference,  but  treating  this  body  as 
being  what  it  claimed  to  be,  we  will  consider 
its  action.  It  was  a  subordinate  tribunal, 
whose  judgments  were  removable  by  appeal 
to  the  general  conference,  but  it  assumed  the 
right  to  review  and  sit  in  judgment  upon 
the  action  of  its  superior.  It  pronounced  the 
action  of  the  general  conference  of  1887.  in 
relation  to  the  place  of  its  next  meeting,  to 
be  a  violation  of  the  discipline  and  therefore 
absolutely  null  and  void.  It  then  proceed- 
ed, as  the  oldest  annual  conference,  to  fix 
upon  Philadelphia  as  the  place,  and  gave  no- 
tice of  its  action  to  the  several  annual  con- 
ferences. This  action  was  unnecessary.  The 
time  and  place  had  been  fixed  by,  or  under 
the  authority  of,  the  general  conference.  The 
annual  conferences  had  been  notified  in 
ample  time  to  enable  them  to  arrange  for  the 
attendance  of  their  delegates.  The  place 
had  not  been  objected  to  as  unsuitable  or  in- 
convenient. If  the  delegation  of  the  power 
to  fix  the  place  to  the  board  of  publication 
had  been  questionable,  it  had  been  unani- 
mously acquiesced  in  at  the  time  it  was  made, 
and  under  the  circumstances  seemed  the  only 
practicable  thing  to  do.  It  worked  no  in- 
jury to  the  ecclesiastical  body  and  affected 
injuriously  no  interest  or  enterprise  of  the 
church.  But  this  action  was  not  only  un- 
necessary, it  was  disrespectful,  irregular, 
and  insubordinate.  It  put  the  judgment  of 
the  annual  conference  of  East  Pennsylvania 
against  that  of  the  supreme  judicatorjr  of  the 
denomination  upon  a  question  affecting  the 
construction  of  certain  provisions  in  the  dis- 
cipline. It  not  only  overruled  its  ecclesias- 
tical superior,  but  it  proceeded  to  act  upon 
it3  own  interpretation  of  the  discipline  in 
opposition  to  the  action  of  its  superior,  and 
to  call  upon  the  other  annual  conferences  to 
accept  its  decision,  and  reject  that  of  the  su- 
preme court  of  law  of  the  church  upon  the 
same  subject.  This  was  not  revolution  with- 
in, but  rebellion  against  the  ecclesiastical  or- 
ganization. Most  of  the  annual  conferences 
seem  to  have  regarded  the  subject  in  this 
light,  for  eighteen  of  them  sent  undivided 
delegations  to  Indianapolis,  while  but  two 
sent  undivided  delegations  to  Philadelphia. 
The  remaining  five  were  divided  in  opinion, 
and  sent  delegates  to  each  place.  The  gen- 
eral conference  meeting  in  Indianapolis  had 
not  only  a  quorum,  but  a  decided  majority, 
of  all  the  delegates  to  which  the  annual  con- 
ferences were  entitled.  It  had  also  the  two 
acting  bishops  and  the  other  ex  officio  mem- 
bers of  the  body.  The  alleged  general  con- 
ference that  met  in  Philadelphia  did  not  have 
a  quorum  of  those  entitled  to  sit  in  general 
conference,  and,  as  the  master  has  well  found, 
was  incompetent,  under  the  book  of  disci- 
pline, to  transact  business.  It  nevertheless 
assumed  to  set  aside  the  authority  of  the  body 
that  met  in  Indianapolis,  and  to  exercise  the 
powers  and  functions  of  a  lawful  general  con- 
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fercDce.  In  fact  it  claimed  to  be  the  lawful 
successor  of  the  general  conference  of  1887, 
and  the  supreme  authority  in  the  church. 
This,  as  we  have  said,  was  an  open  revolt. 
The  churches  and  conferences  that  partici- 
pated in  it  have,  from  that  time,  kept  up  an 
independent  organization,  and  refused  obedi- 
ence to  the  conference  that  represented  the 
majority,  and  maintained  the  ecclesiastical 
organization  of  the  denomination.  The  re- 
sult has  been  a  divided  body,  and,  what  is 
to  be  more  regretted,  divided  local  congre- 
gations, creating  discord,  litigation,  and  per- 
sonal bitterness,  throughout  the  East  Penn- 
sylvania and  several  other  annual  confer- 
ences, in  which  the  general  Philadelphia  gen- 
eral conference  had  its  supporters.  It  fol- 
lows necessarily  that  those  who  adhere  to  the 
Indianapolis  general  conference  constitute 
the  Evangelical  Association.  Those  that  ad- 
here to  the  hostile  body  that  met  in  Phila- 
delphia are.  by  their  own  acts,  put  on  the 
outside  of  the  ecclesiastical  organization,  and 
must  remain  there  until  they  recognize  once 
more  the  authority  of  the  body  from  which 
they  have  separated.  Winebrenner  v.  Colder^ 
43  Pa.  244 ;  Kerr  v.  Trego,.  41  Pa.  292 ;  Boshi's 
App.  69  Pa.  462.  8  Am.  Rep.  275. 

The  title  to  the  church  property  of  a  con- 
gregation that  is  divided  is  in  that  part  of  the 
congregation  that  is  in  harmony  with  its  own 
laws,  usages,  and  customs  as  accepted  by  the 
body  before  the  division  took  place,  and  who 
adhere  to  the  regular  organization.  McGin- 
nU  V.  WatHon,  41  Pa.  9 ;  McAuUy's  Avp.  77 
Pa.  397 ;  Landis's  App.  102  Pa.  467.  It  does 
not  matter  that  a  majority  of  any  given  con- 
gregation or  annual  conference  is  with  those 
who  dissent.  The  power  of  the  majority  is 
bound  by  the  discipline,  and  so  are  all  the 
tribunals  of  the  church,  from  the  lowest  to 
the  highest.  MeAuley'a  App.  supra;  Sutter 
-v.  First  Reformed  Dutch  Church  Trustees, 
42  Pa.  503 ;  O'Hara  v.  Stack.  90  Pa.  477 ; 
Seldichter  v.  Keiter,  156  Pa.  119,  22  L.  R.  A. 
161. 

The  laws  of  the  ecclesiastical  body  will  be 
recognized  and  enforced  by  the  civil  courts 
when  not  in  conflict  with  the  constitution  and 
laws  of  the  state.  A  sufficient  reason  for  this 
is  that  they  have  been  made  or  assented  to  by 
the  parties,  who  have  agreed  with  each  other, 
by  the  act  of  uniting  with  the  body,  to  be 

fovemed  by  its  laws  and  usaees.  Tuigg  v. 
>ea€y,  104  Pa.  498.  An  independent  con- 
gregation may  be  governed  by  the  majority 
of  its  own  membership,  but  a  congregation 
connected  with  any  given  denomination  must 
submit  to  the  system  of  discipline  peculiar 
to  the  body  with  which  it  is  connected. 
Ehrenfeidt's  App.  101  Pa.  186;  Femstler  v. 
Seibert,  114  Pa.  196. 

Upon  questions  arising  under  the  disci- 
pline, as^upon'those  arising  under  the  articles 
of  faith,*  the  decisions  of  the  ecclesiastical 
courts  are  ordinarily  final,  and  they  will  be 
respected  and  enforced  by  the  courts  of  law. 
German  Beformed  Church  v.  Com.  3  Pa.  282 ; 
O'Hara  v.  Stack,  90  Pa.  477;  Schlichter  v. 
Keiter,  156  Pa.  119.  22  L.  R.  A.  161.  But 
if  such  decisions  plainly  violate  the  law  they 
profess  to  administer,  or  are  In  conflict  with 
the  laws  of  the  land,  they  will  not  be  fol 
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lowed.     Com.  v.  Cornish,  13  Pa.  288 ;  0*Hara 
V.  Stack,  supra. 

Now,  the  itinerant  plan  for  pastoral  sup- 
ply of  the  churches  is  a  distinguishing  fea- 
ture of  the  polity  of  the  Evangelical  Asso- 
ciation. The  individual  congregation  cannot 
select  for  itself,  but  is  bound  to  accept,  the 
ministerial  supply  provided  for  it  by  the 
proper  authorities  under  the  discipline. 
Their  action  in  this  regard  affords  a  distinct 
test  of  obedience  and  of  adherence  to  the 
ecclesiastical  organization.  Henderson  v. 
Hunter,  59  Pa.  336.  Those  congregations,  or 
parts  of  congregations,  that  refuse  the  sup- 
ply sent  them  by  authority  of  the  regular  ec- 
clesiastical agencies  acting  in  accord  with  the 
general  conference,  and  receive  a  supply  sent 
under  the  authority  of  an  irregular  minority 
body,  do  not  adhere  to  the  organization^  but 
put  themselves  in  open  revolt  against  it.  By 
such  action,  they  subject  themselves,  as  indi- 
viduals, to  suspension  or  expulsion  from  the 
church ;  as  congregations  and  annual  confer- 
ences they  expose  themselves  to  punishment 
by  excision  from  the  body  with  which  they 
have  ceased  to  be  in  harmony,  and  against  the 
authority  of  which  they  have  arrayed  them- 
selves. Upon  the  facts  as  they  appear  in  the 
evidence,  the  learned  master  should  have 
found  that  the  general  conference  meeting  at 
Indianapolis  in  1891  was  the  regular  and  the 
duly  constituted  general  conference  of  the 
Evangelical  Association  of  North  America, 
and  that  the  bod^  which  met  the  same  year 
in  the  city  of  Philddelphia  was  an  irregular 
and  hostile  body,  having  no  ecclesiastical 
authority  whatever  under  the  provisions  of 
the  book  of  discipline.  He  should  then  have 
found  that  those  who  adhere  to  the  regular, 
general  conference,  and  submit  to  its  author- 
ity, constitute  the  Evangelical  Association. 
He  should  also  have  found  that  those  who  ad- 
here to  the  irregular  and  hostile  body  have  by 
their  own  conduct  placed  themselves  outside 
the  denomination  whose  authority  they  re- 
ject. These  conclusions  we  reach  independ- 
ently of  the  various  questions  which  relate 
to  the  trials  of  the  bishops  and  the  organiza- 
tions of  the  East  Pennsvlvania  conference  in 
1891.  But  these  questions  are  fairly  before 
us,  and  we  have  no  disposition  to  decline  an 
examination  of  them ;  indeed,  the  reasons  for 
the  conclusions  already  reached  will  be  made 
the  more  apparent  by  a  brief  discussion  of 
these  questions.  Bishop  Dubbs  was  tried 
before  a  properly  constituted  trial  conference, 
found  guilty,  and  sentenced  to  suspension 
from  office  until  the  next  general  conference. 
He  denied  the  justice,  but  not  the  validity, 
of  his  conviction ;  and  he  acquiesced  in  the 
sentence  pronounced  upon  him.  No  question 
affecting  this  trial  and  sentence  is  presented 
by  this  record,  and  an  examination  into  the 
subject  is  unnecessary  and  irrelevant.  The 
charges  on  which  Bishop  Dubbs  was  tried 
were  formulated  in  November  and  December, 
1889.  The  trial  took  place  in  February,  1890. 
In  December,  1889,  Bishops  Esher  and  Bow- 
man were  separately  examined  by  three  elders 
on  charges  that  had  been  made  in  certain 
religious  periodicals,  and  brought  to  the  at- 
tention of  the  examining  elders  by  one  who 
acted  as  a  prosecutor.    The  examining  elders 
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found  the  charges  to  be  without  foundation 
in  each  case,  and  prepared  a  certificate  show- 
ing the  nature  of  the  charges,  the  examina- 
tion made  by  them,  and  their  finding  ac- 
quitting the  accused  thereon,  and  delivered  a 
copy  of  such  finding  to  each  of  the  bishops. 
A  few  weeks  later  substantially  the  same 
charges  were  made  by  another  prosecutor. 
Another  examination  was  made  by  three 
elders  summoned  by  him.  This  examination 
resulted  in  a  finding  that  the  charges  were 
well  founded,  and  the  calling  of  a  trial  con- 
ference for  the  trial  of  each  of  the  bishops 
upon  them.  From  the  beginning  of  this 
second  proceeding,  both  Bishop  Esher  and 
Bishop  Bowman  set  up  the  former  examina- 
tion and  acquittal  as  a  conclusive  bar  against 
it,  and  insisted  that  the  second  board  of  ex- 
aminers, and  the  trial  conference  convened  by 
their  direction,  were  without  jurisdiction. 
The  examining  elders,  however,  and  the  re- 
spective trial  conferences  called  by  them, 
promptly  overruled  the  point  raised  by  the 
bishops,  asserted  their  jurisdiction,  and  pro- 
ceeded with  the  trial.  The  bishops  declined 
to  appear,  but  in  their  absence,  anH  with  full 
Knowledge  of  the  previous  examination  and 
acquittal  of  each  on  substantially  the  same 
charges,  the  trial  conferences  heard  testi- 
mony, found  the  accused  guilty,  and  sen- 
tenced each  to  suspension  from  the  episcopal 
office  until  the  next  general  conference. 
Neither  of  the  bishops  acquiesced  in  the  sen- 
tence. On  the  contrary,  each  insisted  that 
his  second  examination,  and  the  proceedings 
of  the  trial  conference  following  it,  were 
illegal  and  void ;  that  the  sentences  were 
without  authority,  and  might  properly  be 
disregarded  by  them  and  by  the  whole 
church.  The  decision  of  the  question  thus 
raised  by  the  bishops  depended  upon  the 
proper  interpretation  of  certain  provisions  of 
the  book  of  discipline.  It  was,  therefore,  a 
question  of  ecclesiastical  law,  to  be  decided 
by  the  highest  ecclesiastical  tribunal  in  the 
denomination.  The  trial  conferences  took  the 
responsibility  of  deciding  it  in  favor  of  their 
own  jurisdiction.  The  bishops  took  the  re- 
sponsibility of  deciding  it  the  other  way. 
The  trial  conferences  knew  that  if  the  gen- 
eral conference  overruled  them  upon*  this 
point  all  their  proceedings  must,  necessarily, 
be  held  to  be  illegal  and  oppressive.  The 
bishops  knew  that  if  the  general  conference 
did  not  sustain  their  point,  their  conduct  in 
refusing  to  appear,  and  in  disregarding  the 
sentence  pronounced  upon  them,  must  be 
held  to  be  insubordinate,  and  their  subse* 
quent  official  acts  to  be  invalid.  Both  sides 
were  willing  to  take  the  risks,  and  to  act 
upon  their  own  interpretation  of  the  disci- 
pline. The  result  was  widespread  discussion 
throughout  the  church,  diverse  conclusions, 
bitter  dissensions,  and  finally,  as  we  have 
seen,  a  disruption  of  the  ecclesiastical  body. 
For  these  unhappy  consequences,  which  a 
more  conciliatory  course  might  have  avoided, 
an  impartial  public  will  hold  both  the  bish- 
ops and  the  trial  conferences  responsible. 
When  the  general  conference  met  in  1891,  it 
took  notice  of  the  dissensions  and  divisions 
that  had  grown  up  in  the  annual  conferences, 
and  in  the  congregations  of  which  they  were 
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composed,  and  made  Inquiry  into  the  cause 
that  had  led  to  such  unhappy  consequences. 
The  result  was  an  exposition  of  the  disci- 
pline in  accordance  with  the  contention  of 
the  bishops,  an  indorsement  of  their  conduct 
in  disregarding  the  sentences  imposed  upon 
them,  and  an  authoritative  deliverance  that 
the  second  examination,  the  trial,  conviction, 
and  sentence  of  each  of  the  bishops  were  Ir- 
regular,^ illegal,  and  void.  This  validated 
all  the  official  acts  of  both  the  bishops,  and 
invalidated  the  acts  of  the  annual  conferencea 
and  others,  done  on  the  theory  that  the  con- 
victions and  sentences  were  legal.  We  have 
before  us.  therefore,  the  decision  of  the 
supreme  court  of  law  of  the  Evangelical 
Association  upon  the  meaning  and  effect  of 
one  of  the  provisions  of  the  book  of  disci- 
pline. This  decision  cannot  be  said  to  violate 
the  constitution  or  the  law  of  the  land.  It 
does  not  violate  any  law  or  usage  of  the  ec- 
clesiastical body.  It  is  therefore  binding 
on  the  Evangelical  Association  and  its  mem- 
bership, and  it  must  be  respected  by  this 
court. 

Whether  the  general  conference  disposed 
of  this  question  in  the  wisest  manner  is  not 
now  for  consideration.  Its  decision  settled 
the  law  for  the  Evangelical  Association,  and 
we  must  recognize  and  apply  it  in  this  case. 
Here,  again,  the  body  that  met  in  Philadel- 
phia in  1891  put  itself  in  open  rebellion 
against  the  autnoritv  of  the  Evangelical  As- 
sociation. It  deciaed  that  a  charge  pre- 
ferred against  a  bishop,  an  examination  into- 
its  truth  by  three  elders,  and  an  acquittal  by 
them,  had  no  si  jcnificance  whatever ;  but  that 
the  charge  might  be  renewed  and  the  ex- 
amination repeated  as  often  as  a  prosecutor 
could  be  found,  or  until  a  conviction  andi 
sentence  could  be  obtained.  It  then  approved* 
the  conviction  and  sentence  of  Bishops  Esher 
and  Bowman,  and  expelled  both  from  the 
association.  At  the  same  time,  it  reversed 
the  proceedings  in  the  case  of  Bishop  Dubbs, 
which  had  been  approved  by  the  Indianapolia 
general  conference,  relieved  him  from  the 
sentence,  and  re-elected  him  to  the  office  of 
bishop.  In  what  manner  the  Philadelphia 
body  could  have  made  its  antagonism  to 
the  general  conference  more  open  and  pro- 
nounced, it  is  not  easy  to  see. 

It  only  remains  to  consider  briefiy  the 
claims  of  the  rival  East  Pennsylvania  con- 
ferences. The  time  and  place  for  the  mcet- 
int^  of  the  annual  conference  of  East  Penn- 
sylvania in  1891  had  been  regularly  fixed. 
The  place  was  Ebenezer  Church,  in  the  city 
of  Allentf)wn.  The  time  was  the  26th  of 
February.  This  was  about  one  year  after  the 
trial  and  sentence  of  Bishop  Bowman,  and 
after  his  position,  and  that  of  a  large  part 
of  the  church,  upon  the  question  of  the 
legality  of  his  suspension,  were  well  knownv 
Bishop  Bowman  came  to  Allentown  to  pre- 
side over  the  conference.  The  board  of  trus- 
tees of  the  Ebenezer  Church,  although  with- 
out any  ecclesiastical  jurisdiction  over  the 
subject,  met  and  decided  that  Bishop  Bow- 
man was  incompetent  to  preside  over  the 
conference,  because  of  his  suspension  by  the 
trial  conference.  They  then  undertook  to* 
enforce  the   sentence  of  suspension  by  pre- 
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venting  him  from  entering  the  church  edifice. 
A  majority  of  the  members  of  the  conference 
was  in  active  sympathy  with  this  action,  and 
cooperated  with  the  trustees  for  the  purpose 
of  carrving  it  into  effect.  Thej  signed  a 
paper  denying  his  right  to  preside,  and  by 
a  committee  from  their  number  presented  this 
paper  and  a  copy  of  the  action  taken  by  the 
trustees,  to  the  bishop.  At  the  hour  fixed 
for  the  meeting  of  the  conference,  the  bishop 
approached  the  doors  of  £benezer  Church. 
He  was  intercepted  by  the  trustees  and  others, 
and  prevented,  by  the  use  of  force,  from  en- 
tering. Meantime  the  members  of  conference 
assembled  in  the  building,  and  a  majority 
of  them,  well  knowing?  that  the  bishop  was 
at  the  door  and  prevented,  by  force,  from  en- 
tering, treated  him  as  absent  and  organized 
the  conference  by  the  election  of  a  president 
to  discharge  his  duties.  They  were  well 
aware  of  the  point  raised  by  him  affecting 
the  legality  of  his  sentence,  and  of  the  fact 
that  a  considerable  portion  of  the  whole 
church  concurred  with  him  in  opinion.  They 
knew  also  that  the  general  conference  would 
be  in  session  within  a  few  months,  and  that 
the  question  could  then  be  decided.  Not- 
withstanding all  this,  these  persons  acted,  as 
the  trial  conferences  had  done,  on  their  own 
exposition  of  the  discipline,  and  took  the  risk 
of  being  overruled  by  the  general  conference. 
They  deliberately  staked  their  official  action 
and  their  ecclesiastical  position  upon  their 
own  decision  of  a  question  that  was  not 
within  their  jurisdiction,  and  they  lost.    The 

general  conference  sustained  the  point  taken 
Y  the  bishops,  held  their  sentence  and  con- 
viction illegal,  and  the  action  of  the  confer- 
ence of  East  Pennsylvania  to  be  disorderly 
and  in  violation  of  the  book  of  discipline. 
The  organization  effected  by  the  forcible  ex- 
clusion of  the  bishop  was  declared  to  be  ille- 
gal, and  the  body  itself,  while  so  organized, 
to  be  without  ecclesiastical  character  or  au- 
thority. It  is  cl^ar  that  the  regularity  and 
legal  effect  of  the  organization  of  the  confer « 
ence  in  the  manner  in  which  it  was  accom- 
plished, raised  an  ecclesiastical  question. 
Its  decision  depended  upon  an  exposition  of 
certain  provisions  of  the  discipline  which 
it  was  the  duty  of  the  general  conference  to 
make.  The  decision  actually  made  does  not 
violate  the  laws  of  the  state  or  of  the  church, 
and  is  conclusive  upon  the  ecclesiastical  body 
of  which  the  general  conference  is  the  chief 
tribunal.  For  this  reason  it  should  be  fol- 
lowed by  the  civil  courts.  Whatever  author- 
ity may  be  conceded  to  the  action  of  the  East 
Pennsylvania  conference  by  those  who  adhere 
to  it,  the  judgment  of  the  genera)  conference 
leaves  it  without  authority  in  the  bodv  with 
which  it  had  been  formerly  connected.  Its 
appointments,  therefore,  confer  no  right  and 
impose  no  duty  on  preachers,  church  mem- 
bers, or  congregations  adhering  to  the  general 
conference,  and  we  cannot  recognize  a  title 
derived  like  that  of  the  defendants  in  this 
case,  from  the  action  of  that  body,  as  good 
against  the  general  conference  or  its  adher- 
ents. On  the  other  hand,  the  action  of  Bishop 
Bowman  and  a  few  friends  in  organizing  a 
rival  conference  was  wholly  unauuiorized  by 
the  discipline,  and  the  body  so  organized,  not 
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having  a  quorum  of  those  entitled  to  sit  as 
members  of  the  East  Pennsylvania  confer- 
ence, was  an  irregular  body,  without  au- 
thority or  ecclesiastical  character  under  the 
discipline.  The  annual  conference  may  sit 
without  a  bishop,  and  its  acts  be  valid  in  all 
respects.  A  bishop  cannot  sit  with  less  than 
a  quorum,  and  make,  by  his  presence,  a  legal 
conference  out  of  that  which  would  not  have 
been  such  in  his  absence.  If  present,  he 
presides,  but  he  is  not  a  necessary  part  of  the 
body ;  and  his  presence,  therefore,  with  those 
who,  without  him,  would  be  without  author- 
ity, can  add  nothing  to  them.  If  there  had 
been  no  division  in  the  conference,  the  pres- 
ence of  the  bishop  could  not  have  given  to  a 
few  of  its  members  the  character  and  power 
of  a  quorum.  His  conduct  and  that  of  his 
friends  in  suspending  and  expelling  presid- 
ing elders  and  others,  was  a  clear  usurpation 
of  power,  and  the  sentences  so  pronounced 
had  no  force  or  effect. 

The  situation  in  Allentown  in  February, 
1891,  was  certainly  remarkable.  A  majority 
of  the  members  of  the  annual  conference  was 
in  one  place,  refusing  the  bishop  admission, 
and  proceeding  upon  the  assumption  that  he 
was  absent.  The  bishop  and  a  handful  of 
adherents  were  in  another  place,  assuming 
the  powers  of  a  quorum,  and  fulminating 
their  orders  and  judgments  with  the  utmost 
complacency  and  in  plain  disregard  of  the 
discipline.  The  appointments  made  by  this 
body  gave  no  leeal  ri^ht  to  the  appointees, 
and  imposed  no  legal  duty  on  the  congrega- 
tions concerned.  But  the  meeting  presided 
over  bv  the  bishop  was  a  meeting  of  those 
who  adhered  to  the  ecclesiastical  body  whose 
legislative  and  judicial  head  was  the  general 
conference.  Its  members  were  confronts  by 
a  state  of  things  for  which  the  discipline 
made  no  provisions,  viz.,  the  revolt  of  a  ma- 
jority of  the  members  of  the  conference  with 
which  they  were  connected.  They  were  com- 
pel led  to  choose  between  adherence  to  the 
bishop  and  the  body  with  which  they  had 
been  connected,  and  adherence  to  the  annual 
conference  of  East  Pennsylvania,  which  had 
undertaken  to  out  itself  in  an  attitude  of  in- 
dependence and  hostility  to  that  body.  They 
chose  the  former.    They  were,  as  a  conse- 

?|uence,  practically  outside  of  the  annual  con- 
erence  to  which  they  had  belonged,  and  com- 
pelled to  seek  recognition  in  some  capacity 
from  the  general  conference.  Their  organi- 
zation was  therefore  necessarily  provisional. 
Their  authority  depended,  in  the  first  in- 
stance, on  their  own  consent  and  that  of  the 
congregation,  and  individual  members  whom 
they  represented,  and  their  only  appropriate 
business  was  to  provide  temporarily  for  the 
religious  and  ecclesiastical  care  of  those  who 
adhered  to  the  organization  until  the  general 
conference  could  meet  and  take  appropriate 
action.  The  general  conference  met  in  Oc- 
tober of  the  same  year  at  Indianapolis.  Its 
attention  was  drawn  to  the  condition  of  the 
church  in  the  East  Pennsylvania  conference, 
and  to  the  action  of  the  rival  bodies  claim- 
ing jurisdiction-  over  the  congregations 
within  its  bounds.  It  made  a  thorough  in- 
vestigation into  the  action  and  attitude  of  the 
majority  body,   and  was  led  to  recognize 
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the  revolt  made  by  it  as  an  accomplished  fact 
The  Philadelphia  conference,  called  by  the 
East  Pennsylvania  annual  conference,  it  rec- 
o&rnized  as  a  rival  and  hostile  body,  and  de- 
cFared  officially  that  it  was  "a  gross  offense 
against  our  church,"  and  that  the  persons 
engaged  in  holding  and  sustaining  it  had 
"  thereby  thrown  off  their  allegiance  to  our 
church,  and  disentitled  themselves  to  any  of 
the  privileges  of  membership  therein."  So 
far  the  action  of  the  general  conference  seems 
to  have  been  regular,  but  when  it  came  to  con- 
sider the  provisional  gathering  of  its  ad- 
herents it  exceeded  its  powers  under  the  dis- 
cipline. It  declared  the  minority  body  under 
the  presidency  of  Bishop  Bowman  to  be  the 
only  lawful  and  regular  conference  of  the 
Evangelical  Association  and  for  the  confer- 
ence district  of  East  Pennsylvania  for  1891, 
and  pronounced  all  its  acts  and  proceedings 
regular  and  lawful.  In  so  far  as  these  icts 
related  to  the  temporary  care  and  supply  of 
the  congregations  represented  in  the  body, 
they  were,  as  we  have  already  seen,  justified 
by  the  necessities  of  the  situation  ;  and  their 
ratification  by  the  general  conference  cured 
their  original  want  of  authority  under  the 
discipline,  and  clothed  them  with  the  au- 
thority of  the  general  conference.  But  in  so 
far  as  these  acts  dealt  with  the  ecclesiastical 
positions  or  functions  of  those  not  members 
of  the  provisional  body,  or  with  congrega- 
tions not  represented  therein,  they  were  un- 
authorized assumptions  of  power  that  the 
general  conference  could  not  ratify,  because, 
like  the  annual  conferences,  it  was  bound  by 
the  frame  of  srovernment  contained  in  the 
book  of  discipline.  Out  of  the  provisional 
body,  the  general  conference  could  create  an 
annual  conference,  assign  its  boundaries,  and 
give  it  a  name,  and  thereafter  it  would  be- 
come one  of  the  regularly  constituted  church 
tribunals.  But  until  this  was  done  it  was  a 
body  foi  which  the  polity  of  the  church  hid 
made  no  provision,  which  had  no  legislative 
or  judicial  power,  and  no  ecclesiastical  stand- 
ing. Its  assumption  of  authority  over  those 
represented  in  the  body  could  be  ratified  and 
affirmed  by  the  general  conference.  Its  as- 
sumption of  authority  over  those  not  repre- 
sented in  the  body  was  incapable  of  ratifica- 
tion and  affirmance.  As  to  such  persons  and 
congregations,  the  want  of  jurisdiction  was 
apparent  and  incurable. 

We  formulate  our  conclusions  as  follows : 

1.  The  general  conference  that  met  at  In- 
dianapolis in  1891  was  the  regular  successor 
of  that  of  1887,  and  was  the  ereneral  confer- 
ence of  the  Evangelical  Association  of  North 
America. 

2.  The  alleged  general  conference  that  met 
in  Philadelphia  in  1891  was  an  unauthorized 
body,  and  its  assumption  of  ecclesiastical  au- 
thority was  an  act  of  rebellion  against  the  or- 
ganization with  which  its  members  had  been 
connected,  and  whose  name  it  adopted. 

3.  Those  annual  conferences,  congrega- 
tions, and  individual  church  members  that 
adhere  to  the  general  conference  constitute 
the  Evangelical  Association. 

4.  Those  annual  conferences,  congrega- 
tions, and  individual  church  members  that 
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adhere  to  the  Philadelphia  body  are  not 
within  the  Evangelical  Association,  but  have 
become  by  their  own  acts  an  independent  and 
hostile  association. 

5.  The  property  which,  prior  to  1891,  be- 
longed to  the  Evangelical  Association  now 
belongs  to,  and  must  be  controlled  by.  those 
who  still  constitute  that  organization. 

6.  The  assignment  of  the  plaintiff  Erecker 
to  the  pastorate  of  the  Immanuel  Church  in 
the  city  of  Reading,  having  been  made  by  a 
provisional  body  of  adherents,  without  ec- 
clesiastical authority,  frave  him  no  title 
capable  of  enforcement  linder  the  law  of  the 
church  or  the  law  of  the  land  ;  but  the  subse- 
quent ratification  and  adoption  of  the  assign- 
ment by  the  general  conference  gave  him  a 
title  from  and  after  that  date,  good  under  the 
law  of  the  church,  and  therefore  good  under 
the  law  of  the  land. 

7.  The  assignment  of  the  defendant  Shirey 
to  the  same  pastorate  by  the  illegally  organ- 
ized annual  conference  of  East  Pennsylvania, 
or  by  the  president  of  that  body  sitting  with- 
out right,  and  the  presiding  elders,  conferred 
no  title  upon  him  under  the  discipline  and 
laws  of  the  church  as  expounded  by  its  court 
of  last  resort.  He  has  shown,  therefore,  no 
title  capable  of  enforcement  under  the  law 
of  the  land  against  the  Evangelical  Associa- 
tion or  its  adherents. 

8.  The  question  is  thus  seen  to  be,  not. 
Where  is  the  majority  of  Immanuel  Church 
or  of  the  East  Pennsylvania  conferences?  but. 
Which  of  the  parties  to  this  litigation  ad- 
heres to  the  general  conference?  Ecclesias- 
tical standing,  and  not  numbers,  determines 
the  title  lo  and  the  right  of  control  over  prop- 
erty held  for  the  use  of  the  Evangelical  Ai- 
sociation. 

The  decree  of  the  court  beloto  is  reversed,  and 
it  is  now  ordered,  adjudged,  and  decreed 
that  an  injunction  be  issued  to  restrain  the 
defendants  from  exercising  control  over  the 
church  edifice  of  the  Immanuel  Church  in 
the  city  of  Reading  and  from  excluding  the 
plaintiff,  or  any  other  person  appointed  to 
the  pastorate  of  said  church,  under  the  disci- 
pline of  the  Evangelical  Association  and  the 
decision  of  the  general  conference,  from  the 
pulpit  to  the  said  church,  and  from  the  exer- 
cise of  his  pastoral  functions  therein.  It  is 
further  ordered  that  the  defendants  pay  the 
costs  accrued  in  this  case. 

Per  Curiam: 

Petition  for  a  modification  of  final  decree 
filed  in  this  case  on  the  1st  day  of  October  last, 
so  far  as  it  relates  to  costs.  And  now,  No- 
vember 5,  1894,  the  decree  of  this  court,  filed 
on  the  first  day  of  October  last,  is  modified  as 
to  costs  by  adding  to  said  decree  the  words : 
''And  the  said  Immanuel  Church  of  the 
Evangelical  Association  of  the  city  of  Read- 
ing, a  corporation,  under  whose  direction  the 
individual  defendants  acted,  shall  be  prima- 
rily liable  therefor,  without  any  right  of  con- 
tribution against  Jonas  H.  Shirey,  the  ac- 
cepted pastor,  or  the  trustees,  or  other  oflScetg 
or  employ^,  acting  on  its  behalf,  and  joined 
as  coaefendants. " 
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V. 

WEST  CHICAGO  STREET  R.  CO. 
a66  HI.  256.) 

1.'  The  fkctsthat  the  tracks  of  a  rail- 
road company  are  laid  across   dty 


streets*  and  its  freight  and  passenger  cars  are 
permitted  by  the  city  to  pass  over  such  streets 
upon  such  tracks^  give  the  company  no  exclusive 
use  of  the  crossing,  but  only  a  use  to  be  enjoyed 
in  common  with  the  public. 

8.  The  permlssioii  to  a  street  raUway 
company  to  lay  its  tracks  in  a  street 
already  appropriated  to  pubUc  use  is 

not  a  grant  of  the  right  to  appropriate  an  addi- 


'NoTR,— Right  of  railroad  company  to  compensa- 
tion for  laying  streM  railway  across  railroad  track 
on  a  street  crossing. 

The  main  case  was  followed  by  the  same  court  in 
Pittsburgh,  C.  &  8r.  L.  R.  Ck).  v.  West  Chicago 
Street  R.  Co.  156  III.  886. 

The  question  presented  in  these  cases  as  to  right 
of  a  railroad  company  to  compensation  when  its 
track  is  crossed  by  a  street  railway  within  a  public 
street  has  been  directly  decided  only  in  a  few  very 
recent  cases. 

A  direct  precedent  is  found  in  Indiana  where  it  is 
held  that  there  is  no  taking  of  property  of  a  railroad 
company  and  no  right  to  compensation  created  by 
reason  of  the  necessary  hindrance  and  burden  im- 
posed by  the  crossing  of  its  tracks  by  a  street  rail- 
way, which,  in  exercising  its  franchise  in  enjoy- 
ment of  the  public  easement,  is  laying  its  tracks 
along  the  street.  Chicago  &  C.  Terminal  R.  Co.  v. 
Whiting,  H.  &  B.  C.  Street  R.  Cd.  26 L.  R.  A.  337, 139 
Ind.  2»7. 

Compensation  to  a  railroad  company  for  the  in* 
convenience  to  it  is  also  held  not  to  be  a  necessary 
condition  to  the  crossing  of  its  tracks  at  grade  by  an 
electric  street  railway  under  legislative  authority, 
in  Now  York.  N.  H.  &  H.  R.  Co.  v.  Bridgeport  Trac- 
tion Co.  (Conn.)  ante,  887. 

The  right  of  a  street  railway  company  to  extend 
its  road  along  a  turnpike  to  cross  a  railroad  which 
intersects  the  turnpike  is  sustained  in  Elizabeth- 
town.  L.  &  »B.  8.  R.  Co.  V.  Ashland  &  C.  Street  R. 
Co.,  16  Ky.  L.  Rep,  42,  without  making  any  compen- 
sation to  the  railroad  company,  even  if  the  street 
railway  imposes  an  additional  servitude  on  the 
land  of  the  turnpike  company. 

A  steam-railway  company  which  does  not  own 
the  land  in  a  highway,  but  has  merely  the  right  to 
operate  its  road  across  the  highway  at  grade,  does 
not  suffer  any  such  special  damage  by  the  establish- 
ment of  a  street  railway  operated  by  electricity 
along  the  highways  across  the  railroad  as  will  give 
the  railroad  company  any  right  to  an  injunction 
against  making  'such  crossing.  Morris  &  E.  R.  Co. 
V.  Newark  Pass.  R.  Co.  51  N.  J.  Eq.  879.  The  ques- 
tion of  compensation  does  not  seem  to  have  been 
considered  in  this  case. 

The  right  of  a  street  railroad  company  to  cross  a 
railroad  was  sustained,  and  an  injunction  denied 
without  any  discussion  of  the  right  to  compensa- 
tion, in  Old  Colony  R.  Co.  v.  Rockland  &  A.  Street 
R.  Co.,  161  Mass.  416. 

The  constitutionality  of  the  Pennsylvania  Act  of 
May  14,  1889,  authorizing  street  railways  to  cross 
other  railroads  notwithstanding  the  fact  that  no 
right  to  compensation  is  given  by  the  statute,  is 
sustained  in  Delaware,  L.  &  W.  R.  Co.  v.  Wilkes 
Barre  &  W.  8.  R.  Co.,  1  Pa.  Dist.  Rep.  e^";  but  this 
question  does  not  seem  to  have  been  directly  raised 
and  passed  upon  in  the  supreme  court  of  the  state. 

Without  expressly  presenting  any  question  as  to 
compensation,  it  was  held  in  Pennsylvania  R.  Co. 
V.  Braddock  Electric  R.  Co.,  152  Pa.  116,  that  express 
authority  "to  cross  at  grade,  diagonally  or  trans- 
versely, any  railroad  operated  by  steum  or  other- 
wise," given  by  the  Pennsylvania  Act  of  May  14, 
1889.  to  an  electric  street  railway  company,  does 
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not  defeat  the  power  of  the  court,  under  the  Act 
of  June  19, 1871,  to  regulate  grade  crossings  and 
prevent  them  when  reasonably  practicable. 

Again  the  right  of  an  electric  street  railway  com- 
pany to  lay  tracks  across  a  railroad  at  a  highway 
crossing  is  also  sustained  by  denial  of  a  preliminary 
injunction  in  Du  Bois  Traction  Pass.  R,  Co.  v.  Buf- 
falo, R.  &  P.  R.  Co.,  149  Pa.  I,  although  the  court 
said  that  on  llnal  hearing  it  might  perhaps  be  its 
duty  to  require  gates,  watchmen,  or  other  means  to 
be  provided  for  the  protection  of  life  at  the  cross- 
ing, at  the  expense  of  one  or  the  other  of  the  parties. 

Under  the  same  Pennsylvania  Act  of  May  14, 
1889,  an  injunction  was  refused  against  the  oonnee- 
tlon  of  the  tracks  of  a  street  railway  on  two  streets 
by  a  trick  on  a  third  street  for  165  feet,  although 
the  latter  street  was  occupied  by  another  street 
railroad.  Braddock  &  T.  C.  R.  Co.  v.  Braddock 
Electric  R.  Co.  1  Pa.  Dist.  Rep.  44. 

It  is  also  held  that  the  crossing  at  grade  of  the 
tracks  of  one  street  railroad  company  by  those  of 
another  company  in  a  curved  line,  and  then  run- 
ning aloni  a  street  paraUel  with  the  tracks  of  the 
former  280  feet  to  a  street  branching  from  the  other 
street,  is  permitted  by  Pennsylvania  Act  of  May  14, 
1889,  Pub.  Laws,  211,  authorizing  both  a  diagonal 
and  a  transverse  crossing  at  grade.  Clttzena  Pass. 
R.  Co.  V.  East  Harrisburg  Pass.  Railway,  164  Pa.  274. 

In  New  York  a  surface  street  railroad  company 
is  treated  in  a  special  term  decision  of  the  supreme 
court  in  People's  R.  Co.  of  Syracuse  v.  Syracuse, 
B.  &  N.  Y.  R.  Co.,  22  Abb.  N.  C.  427,  as  on  the  same 
footing  as  a  steam  railroad  company  with  respect 
to  its  right  to  cross  the  track  of  another  steam  rail- 
road, under  N.  Y.  Laws  1880,  chap.  683.  The  court 
said:  **I  have  been  unable  to  find  any  authority 
suggesting  an  exemption  of  street  railroads  from 
the  requirements  of  the  above  statutory  provis- 
ions, since  the  Act  of  1880,  or  at  any  time,  relating 
to  the  crossing  of  steam  railroads  by  a  horse  rail- 
road." It  was  therefore  held  that  such  crossing 
could  not  be  made  without  consent  of  the  steam 
railroad  unless  the  question  of  compensation  and 
the  manner  of  crossing  bad  been  first  determined 
in  proceedings  under  the  statute.  This  decision 
was  aflBrmed  by  the  general  term. 

Again,  the  proceeding  to  fix  the  manner  of  inter- 
section of  two  railroads  where  this  is  not  agreed 
upon,  provided  by  N.  Y .  Laws  1882,  chap.  676,  art. 
1,  fi  12,is  held  in  Buffalo,  B.  &  L.  R.  Co.  v.  New  York, 
L.  E.  &  W.  R.  Co.,  72  Hun,  588,  to  be  applicable  to 
street  surface  railroads. 

And  under  N.  Y.  Laws  1883,  chap.  239,  the  similar 
provision  for  the  crossing  by  a  street  surface  rail- 
road of  any  railroad  operated  by  electric,  steam,  or 
other  power,  which  is  laid  across  or  upon  the  sur- 
face of  any  street  in  towns  having  less  than  500,000 
inhabitants,  when  agreemcjit  cannot  be  reached, 
upon  executing  a  bond  or  undertaking  conditioned 
for  performance  of  all  conditions  and  require- 
ments which  may  be  imposed  by  commissioners 
and  affirmed  by  the  court  m  respect  to  the  lines, 
grades,  and  manner  of  crossing,  and  the  amount 
of  compensation,  is  sustained  in  Buffalo,  B.  &  L.  R 
Co.  v.  New  York,  L.  E.  &  W.  R.  Co.,  72  Hun,  587. 
But  it  does  not  seem  that  either  of  the  above  cases 
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tional  easement  in  the  soil  of  the  street,  but  the 
construction  of  such  road  is  merely  a  mode  of 
facilitating  existin?  travel,  and  of  modifying:  or 
changing:  the  existing  public  use,  adding  an  ad- 
ditional, mode  of  conveyance  to  those  already 
upon  the  street,  and  inflicting  no  damage  upon 
the  owner  of  the  fee  of  the  street. 
8.   Erections  upon  a  public  street  im- 


pose no  additional  servitude  where  they 
aid  and  facilitate  its  use  for  the  purposes  of 
travel  and  transportation. 
4*  The  question  whether  a  new  method 
of  usin^  a  street  for  public  travel  re- 
sults in  the  imposition  of  an  additional 
burden  upon  the  fee  must  be  determined  by 
the  use  which  such  method  makes  of  the  street. 


necessarily  determines  the  right  of  a  steam  railroad 
oompany  to  any  compensation  for  the  crossing  by 
the  street  railroad,  as  the  decision  did  not  turn  on 
that  question. 

So  in  Re  Saratoga  Electric  R.  Co.,  58  Hun,  287,  the 
rights  of  an  electric  street  railway  company  to 
cross  another  railroad  was  considered  as  depending 
on  the  fact  of  its  having  acquired  the  consent  of 
adjoining  property  owners  and  local  authorities  to 
build  the  road,  but  in  this  case  the  necessity  of 
<sompen8ating  the  railroad  company  to  be  crossed 
was  not  discussed. 

A  similar  question  arises  when  a  street  railroad 
has  been  flrst  built  and  a  railroad  company  seeks 
to  acquire  a  crossing.  In  such  a  case,  in  denying  an 
Injunction  to  a  street  railroad  company  against  a 
railroad  crossing  it,  it  was  said  in  Lynn  &  B.  R.  Ck). 
v.. Boston  &  L.  L.  Corp.,  114  Mass.  88,  that  where  a 
railroad  by  public  authority  is  built  across  a  high- 
way it  necessarily  modifies  to  some  extent  the  gen- 
eral use  of  the  highway,  but  neither  those  who 
have  occasion  to  travel  over  it,  nor  a  street  railway 
corporation  which  has  a  right  to  use  It  in  common, 
can  object.  They  hold  their  rights  to  use  it  in  sub- 
ordination to  the  power  of  the  public  authorities 
to  determine  what  other  use  of  it  is  demanded  by 
public  necessity.  # 

The  general  right,  under  the  constitution  and 
laws  of  Missouri,  of  other  railroad  companies  to  in- 
tersect, connect  with,  or  cross  any  other  railroad, 
is  held,  in  St.  Louis  Transfer  R.  Co.  v.  St.  Louis 
Merchants  Bridge  Terminal  B.  Co.,  Ill  Mo.  666,  to 
extend  to  the  crossing  of  the  track  of  a  city  rail- 
road laid  in  the  streets  but  operated  for  the  trans- 
fer of  both  property  and  persons  between  different 
parts  of  the  city,  especially  for  the  transfer  of  cars 
between  mercantile  establishments  and  other  rail- 
roads and  ferries,  where  another  company,  which 
seems  to  have  been  organized  for  the  same  kind  of 
business,  had  obtained  municipal  consent  to  lay  its 
track  in  the  streets.  Here,  again,  the  contest  was 
as  to  the  right  to  cross  and  not  on  the  question  of 
compensation. 

In  a  Oeorgria  case  where  no  opinion  was  written 
it  is  stated  by  the  court  in  the  headnote  thatone 
railroad  company  cannot  cross  another  even  in  a 
street  without  compensation.  Georgia  Midland  & 
G.  R.  Co.  V.  Columbus  Southern  R.  Co.  89  Ga.  205. 
But  here  the  road  was  not  a  mere  street  railway  for 
passengers,  and  no  attempt  is  made  in  this  note  to 
answer  the  question  as  to  the  right  of  one  street 
railroad  company  which  has  a  track  laid  in  a  street 
to  compensation  for  the  crossing  of  the  track  in 
the  street  by  another  steam  railroad  which  is  not  a 
mere  passenger  street  railway  company. 

It  is  obvious  that  the  street  railroads  of  our  cities 
and  the  trunk  lines  of  railroad  are  constantly  be- 
coming more  alike,  and  with  the  enlargement  of  the 
business  of  street  railroadn  to  include  transporta- 
tion of  mails,  baggage,  freight,  toward  which  a  be- 
ginning has  already  been  made  in  some  places,  the 
distinction  between  the  two  kinds  of  railroads  may 
become  much  less  than  it  is  at  present.  But  in 
this  note  only  the  right  of  a  street  railway  com- 
pany in  the  ordinary  meaning  of  that  term,  when 
occupying  the  line  of  the  street  for  its  road  to  in- 
tersect other  railroads  which  may  cross  the  street. 
Is  considered. 

But  as  closely  analogous  to  the  present  question, 
and  as  apparently  based  on  the  same  reasoning 
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that  is  adopted  In  the  main  case  of  Chicago,  B.  & 
Q.  R.  Co.  v.  West  Chicago  Stbekt  R.  Co.,  several 
other  decisions  about  street  railway  crossings 
where  both  roads  were  ordinary  street  railways 
may  be  properly  referred  to  in  this  connection. 
Thus  in  Brooklim  Cent.  &  J.  R.  Co.  v.  Brooklyn 
City  R.  Co.,  83  Barb.  420,  it  was  held  that  no  injunc- 
tion against  crossing  one  street  railroad  by  another 
would  be  granted,  as  the  franchise  of  a  street  rail- 
way company  was  not  exclusive.  The  court  said: 
"The  street  was  still  to  remain  a  public  highway 
for  public  travel  and  public  uses,  and  so  long  as 
the  railroad  company  was  not  impeded  or  inter- 
rupted in  running  its  cars  and  operating  the  rood, 
it  could  not  complain."  It  was  also  said  "that  the 
crossing  of  plaintiff's  track  by  the  rails  and  cars 
of  the^  defendants  is  not  an  appropriation  of  the 
property  of  the  former  to  the  use  of  the  latter,  but 
a  mode  of  exercising  the  public  right  of  transit 
over  the  highway." 

This  case  was  followed  in  New  York  &  H.  R.  Co. 
v.  Forty-Second  Street  &  G.  Street  Ferry  R.  Co..  SO 
Barb.  309,  affirming  60  Barb.  285,  26  How.  Pr.  68,  in 
which  it  was  said:  "This  croMing  became  necessary 
in  an  authorized  use  of  the  streets,  the  same  as  the 
crossing  by  ordinary  carts.  It  is  true  that  at  the 
point  of  crossing  the  rail  of  the  track  which  is 
crossed  will  be  subject  to  some  damage  by  wear 
and  tear;  but  that  is  one  of  tne  damages  which  is 
necessarily  incident  in  laying  rails  in  a  street,  the 
concurrent  use  of  which  appertains  to  others." 

In  a  Pennsylvania  case  also  it  is  held  that  charter 
power  to  one  street  railway  company  to  cross  the 
track  of  another  was  to  be  exercised  only  when 
such  crossing  was  necessary.  Market  Street  Pass. 
R.  Co.  V.  Union  Pass.  R.  Co.  10  Phila.  43. 

In  Omaha  Horse  R.  Co.  v.  Cable  Tram- Way  Co. 
of  Omaha,  S3  Fed.  Rep.  727,  where  a  horse  railroad 
was  crossed  by  a  cable  road,  it  was  held  that  no 
damage  was  found  by  the  commissioners  to  have 
been  sustained,  and  the  question  was  not  discussed 
by  the  court. 

In  Market  Street  R.  Co.  v.  Central  R.  Co.,  51  CaL 
583,  it  is  also  held  that  the  right  of  a  street  railway 
company  to  use  a  highway  **does  not  exclude  the 
public  from  the  use  of  the  street,  nor  does  it  pre^-ent 
the  crossing  of  its  track  by  another  railroad  main- 
tained for  the  same  purpose,  providing  the  cross- 
ing is  effected  with  as  little  damage  as  may  be." 

In  the  Illinois  case  reported  above  the  fact  that 
the  railroad  company  owned  the  fee  of  the  street 
across  which  its  track  was  laid  made  it  necessary  to 
decide  the  additional  question  whether  or  not  a 
railway  laid  in  the  street  at  such  plflice  was  an  addi- 
tional servitude  upon  the  fee.  On  this  question  see 
note  to  Western  Railway  of  Alabama  v.  Alabama 
Grand  Trunk  R.  Co.  (Ala.)  17  L.  R.  A.  475. 

While  there  is  not  an  entire  agreement  among 
the  decisions  on  the  doctrine  that  a  street  railway 
is  not  an  additional  servitude  on  the  fee,  this  is  the 
doctrine  adopted  to  most  states. 

Excluding  from  the  case  the  element  of  the  rail- 
road ownership  of  the  fee  of  the  street,  the  deci- 
sion in  the  main  case  would  seem  to  be  unopposed 
by  any  direct  decision  yet  made  by  any  court,  but 
supported  by  several  cases  and  entirely  in  harmony 
also  with  the  principles  laid  down  in  case  of  the 
crossing  of  one  street  railway  by  another. 
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and  not  by  the  motive  power  which  it  employs  in 
such  use. 
6.  A  railroad  company  owning:  the  fee 
of  the  street  at  the  point  where  the 
street  is  crossed  by  its  tracks  is  not  en- 
titled to  compensation  as  for  an  additional  bur- 
den, upon  the  construction  of  street  railway 
tracks  along  the  street  under  permission  of  the 
city,  where  Its  own  tracks  are  not  injured. 

6.  The  interest  of  a  street  railway  com- 
pany in  the  street  upon  which  its 
tracks  are  laid»  although  a  valuable  one,  is 
part  of  the  public  easement  in  the  streets,  acces- 
sory and  ancillary  to  the  existing  right  in  the 
public  of  passing  over  the  street. 

7.  A  railroad  company  which  by  dty 
ordinances  has  acquired  a  permanent 
easement  in  streets  crossed  by  its  tracks  is 
not  entitled  to  compensation  for  the  crossing  of 

'  such  tracks  by  a  street  railway  laid  along  the 
street  under  permission  from  the  city,  as  such 
easement  is  in  subordination  to  the  right  of  the 
public  to  pass  along  the  streets,  and  the  propel- 
ling of  street-cars  is  only  a  form  of  the  exercise 
by  the  public  of  such  right  of  passage,  and  does 
not  operate  as  an  infringement  upon  such  ease- 
ment. 
■8.  An  ii^onction  will  not  lie  at  the  suit 
of  an  abutting  owner  who  does  not  own 
the  fee,  to  restrain  the  laying  of  a  street  railway 
in  the  street,  as  the  damages  which  he  may  suffer 
are  merely  consequential. 

(May  1&,  1805.) 

ERROR  to  the  Appellate  Court,  First  Dis- 
trict, to  review  a  judgment  affirming  a 
judgment  of  the  Circuit  Court  for  Cook  County 
in  favor  of  defendant  in  an  action  brought  to 
enjoin  the  construction  of  street  railway  tracks 
along  a  public  street  over  the  tracks  of  com- 
plainant. Afflrmed, 
The  facts  are  stated  in  the  opinion. 

Statement  bv  Maffruder,  J.: 

This  is  a  bill  filed  by  plaintiff  in  error,  a 
ateam  railroad  company,  to  enjoin  the  defend- 
ant in  error,  a  street  railroad  company,  from 
laying  the  tracks  of  the  latter  across  the  tracks 
of  the  former  upon  Ashland  and  Western  av- 
enues in  the  city  of  Chicago.  The  defendant 
company  answered  the  bill  admitting  some  of 
its  allegations  and  denying  others.  Replica- 
tion was  filed  to  the  answer.  A  preliminary 
iniunction  was  granted  upon  the  filing  of  the 
bill.  The  cause  came  on  to  be  beard  in  the 
lower  court  upon  motion  by  the  defendant  to 
dissolve  the  injunction  on  bill,  answer,  and 
replication,  ana  a  decree  was  entered  dissolv- 
ing the  injunction  theretofore  entered,  and  dis- 
missing the  bill  for  want  of  equity.  This  de- 
crte  has  been  affirmed  by  the  appellate  court, 
and  it  is  here  sought  to  review  such  judgment 
of  affirmance  by  writ  of  error. 

The  bill  alleges  that  plaintiff  in  error,  a  cor- 
poration organized  under  the  laws  of  Illinois, 
operates  the  main  line  of  its  railroad  from  Chi- 
cago westward  across  the  Mississippi  river  to 
Colorado  and  Wyoming,  and  southward  into 
Missouri,  and  northward  into  Minnesota,  and 
owns  or  controls  branch  lines  in  Illinois;  that, 
under  an  ordinance  passed  by  the  common 
council  of  the  city  of  Chicago  on  December  15, 
1862,  it  was  given  permission  to  lay  tracks  on 
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a  certain  alley,  and  on  such  lands  south  thereof, 
and  of  any  continuation  thereof,  as  it  might 
thereafter  acquire,  westward  from  the  south 
branch  of  the  Chicago  river  to  the  city  limits, 
"with  the  right  to  cross  all  intervening  streets," 
that  said  ordinance  was  accepted  by  it,  and 
thereunder  in  1864  and  prior  thereto  it  con- 
structed its  main  line  from  said  branch  to  said 
limits  and  from  time  to  time  additional  tracks, 
side-tracks,  and  switches:  that  among  the 
streets  crossed  were  Ashland  and  Western  av- 
enues, across  which  it  has  constructed  and  now 
operates  two  main  passenger  tracks  and  two 
main  freight  tracks,  one  of  which  tracks  has 
been  in  use  ever  since  1864;  that  the  West 
Chicago  Street  Railroad  Company,  a  corpora- 
tion organized  under  the  laws  of  Illinois  to 
operate  street  railways  in  the  west  division  of 
said  city,  owns  and  operates,  by  cable  and 
horse  power,  a  system  of  street  railways  in 
said  division;  that  the  citv  council  of  said  city, 
on  March  10,  1892,  passed  an  ordinance  giving 
permission  to  said  street  railroad  company  to 
lay  down  and  operate  a  single  or  double  track 
street  railroad  in,  along,  and  across  certain 
streets  in  said  city,  among  which  are  Ashland 
and  Western  avenues,  including  those  portions 
of  said  avenues  crossed  by  the  tracks  of  plain- 
tiff in  error;  that,  by  said  ordinance,  and  an- 
other passed  on  the  same  day,  said  street  rail- 
road company  was  authorized  to  operate  its 
cars  with  animal  or  cable  or  electric  power,  or 
such  other  noiseless  motor  or  power  as  should 
be  approved  by  certain  of  the  city  authorities; 
that,  at  the  place  where  the  tracks  of  plaintiff 
in  error  cross  said  avenues,  the  fee  of  the 
land  in  said  avenues  to  the  centre  of  the  street 
is  in  plaintiff  in  error  for  a  number  of  feet  of 
the  frontage  on  both  sides,  and  for  a  certain 
other  portion  of  the  frontage  on  one  side  only; 
that  the  only  right  or  title  of  the  city  or  public 
in  those  portions  of  the  avenues  adjoining  the 
land  of  plaintiff  in  error  is  **an  easement  to 
use  the  same  as  a  street,  acquired  by  dedica- 
tion at  common  law,  or  by  an  alleged  condem- 
nation, and  not  under  the  statute;"  that  said 
street  railway  company  threatens  to  lay  its 
tracks  across  the  railway  tracks  of  plaintiff  in 
error  on  said  avenues  without  making  com- 
pensation and  without  proceedings  to  condemn, 
and  thereby  to  take  and  damage  the  property 
of  plaintiff  in  error  without  just  compensation, 
and  for  that  purpose  to  tear  up,  displace,  and 
disconnect  the  tracks  of  plaintiff  in  error;  that 
plaintiff  in  error  has  private  property  rights 
in  said  avenues  at  the  points  of  said  crossings; 
that  the  lading  of  the  tracks  of  defendant  in 
error  at  said  crossings  will  damage  the  business 
of  plaintiff  in  error,  and  make  the  operation  of 
its  road  more  expensive  and  increase  the  dan- 
ger to  its  employes  and  passengers  and  to  the 
general  public. 

The  answer  does  not  admit  the  extent  of 
business  done  on  the  tracks  of  plaintiff  in  er- 
ror as  alleged  in  the  bill;  it  admits  the  passage 
of  the  Ordinance  of  March  10,  1892,  and  the 
authority  thereby  conferred  as  alleged;  it  does 
not  admit  the  title  of  plaintiff  in  error  in  said 
avenues  as  alleged,  but  avers  that,  whether 
the  title  of  the  city  to  the  land  in  said  avenues 
at  said  crossing  is  an  easement  or  a  title  in  fee, 
said  avenues  are  public  streets  under  the  con- 
trol of  the  city  council;  that  said  control  of  the 
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couDcil,  and  its  right  to  grant  permission  to 
use  said  streets  for  a  street  railway,  are  not 
limited  by  the  nature  of  such  title;  that  defend- 
ant claims  the  right  to  lay  its  tracks  under  said 
Ordinance  of  1892,  and  intends  to  lay  its  tracks 
and  operate  its  street  railroad  cars  by  animal 
power  on  and  along  said  avenues,  including 
the  portions  thereof  where  complainant's 
tracks  cross  the  same,  but  denies  that  it  in- 
tends to  take  or  damage  complainant's  prop- 
erty, or  that  it  threatens  to  tear  up,  displace, 
or  disconnect  complainant's  tracks,  and  avers 
that  it  intends  to  so  lay  its  tracks  and  operate 
its  cars  as  not  to  increase  the  danger  in  the 
public  use  of  said  avenues  at  said  crossings, 
and  that  it  has  attempted  to  make  an  amicable 
arrangement  with  complainant,  and  has  offered 
to  construct  said  crossings  at  its  own  expense 
without  disturbing  complainant's  tracks,  and 
to  keep  the  same  in  repair,  and.  at  its  own  ex- 
pense, to  employ  the  necessary  flagmen  and 
policemen  to  guard  said  crossings  so  as  to  ren- 
der them  safe,  but  complainant  refused  to  ac- 
cept said  offer  or  to  make  any  agreement:  the 
answer  admits  that  complainant  acquired  a 
license  to  lay  its  tracks  across  said  avenues 
under  ordinances  of  said  city,  but  denies  that 
it  has  acquired  any  private  rights  therein,  or 
that  it  will  suffer  any  such  damage  in  its  busi- 
aess  or  propertv  by  the  construction  of  said 
crossings  as  will  compel  defendant  to  make 
compensation  therefor,  or  that  complainant  by 
its  said  license  acquired  the  right  to  exclude 
defendant  from  crossing  its  tracks  under  proper 
authority  granted  by  the  city  council,  or  that 
any  exclusive  use  of  said  streets  was  granted 
to  or  vested  in  complainant;  and  avers  that 
complainant's  right  in  said  streets  is  a  right  of 
use  in  common  with  the  public,  and  subordi- 
nate to  the  use  of  the  public,  and  subject  to  the 
control  of  the  common  council. 

Messrs.  Herrick»  Allen  &  Boyesen  for 

plaintiff  in  error. 
Messrs.  Egbert  Jamieson  and  George 

Hunty  for  defendant  in  error: 

Permission  given  by  city  ordinance  to  lay 
railroad  tracks  in  the  street  is  a  license  and  not 
a  franchise 

Chicago  City  R.  Co.  v.  People,  78  111.  541. 

While  city  authorities  may  grant  the  use  of 
a  street  to  a  railroad  company  to  lay  its  tracks 
and  run  its  cars  thereon,  such  authorities  can- 
not thereby  grant  to  a  railroad  company  the 
exclusive  use  of  the  street.  They  cannot  au- 
thorize such  use  of  the  street  as  will  destroy  it 
as  a  public  thoroughfare. 

No  such  grant,  therefore,  can  imply  thatit'is 
to  be  enjoyed  at  the  unlimited  discretion  of  the 
railroad  company,  but  only  that  it  shall  be  en- 
joyed with  reference  to  the  co-existing  rights 
of  others  in  the  streets,  and  in  subordination 
to  the  pu*blic  welfare. 

Ligarey.  Chicago,  189  111.  46. 

The  right  granted  to  a  railroad  company  to 
lay  tracks  in  a  street  does  not  -grant  an  exclu- 
sive use,  but  one  to  be  enjoyed  in  common  with 
the  public. 

Pittsburgh,  Ft.  W.  dt  C.  R.  Co.  v.  ReicJi,  101 
111.  157;  Chicago  Pock  dt  Canal  Co.  v.  Garrity, 
115111.  155;  Middlesex  R.  Co.  v.  Wakejisld,  108 
Mass.  268;  Lynn  <fe  B.  R.  Co.  v.  Boston  &  L. 
29L.R  A. 


R.  Corp.  114  Mass.  91;  Market  Street  R.  Co.  v. 
Central  R.  Co.  61  Cal.  588;  8t,  Louis,  A.  &  T. 
H.  R.  Co.  V.  BelUHUe,  20  111.  App.  680. 

When  complainants  laid  their  railroad  tracks 
across  Robey  street,  Ashland  avenue,  and  West- 
ern avenue,  they  did  so  with  notice  that  the 
growth  of  the  city  would  increase  the  ordinary 
public  uses  of  those  streets.  They  took  the 
right,  subject  to  all  the  rights  of  the  public 
to  the  use  of  the  streets,  among  which  is  the 
right  of  defendant,  under  authority  from  the 
city  council,  to  lay  its  tracks  in  the  streets,  and 
use  its  cars  thereon.  Mere  priority  of  use  or 
occupancv  gives  no  priority  of  right  to  that 
which  is  free  to  all. 

Chicago  dk  A.  B.  Co.  v.  Joliet,  L.  &  A.  R. 
Co.  105  111.  888,  44  Am.  Rep.  799;  Lake  Shore 
dt  M.  S.  R.  Co.  V.  Cincinnati,  8.  db  C.  R.  Co. 
80  Ohio  8t.  604;  Massachusetts  Cent.  R.  Co.  v. 
Boston,  C.  dt  F.  R.  Co.  121  Mass.  125;  Du  Bois 
Traction  Pass.  R.  Co.  v.  Buffalo,  R.  db  P.  R. 
Co.  149  Pa.  1. 

A  railroad  company  cannot  object  to  the 
cars  of  another  company  crossing  with  its- 
tracks,  where  a  highway  crosses. 

Brooklyn  Cent,  ct-  J.  R.  Co.  v.  Brooklyn  City  R. 
Co.  88  Barb.  420;  Neic  York  db  II.  R.  Co.  v. 
Forty-Second  Street  dt  6.  Street  Ferry  R.  Co.  50 
Barb.  309;  Market  Street  R.  Co.  v.  Central  R, 
Co.  51  Cal.  588;  Highland  Ave.  dt  Belt  R.  Co.  v. 
Birmingham  Union  R.  Co.  98  Ala.  506;  23  Am. 
«&  Eng.  Encyclop.  Law.  p.  995. 

Unless  complainants  have  the  exclusive  right 
to  the  use  of  the  several  streets  mentioned,  at 
the  points  where  their  tracks  cross  such  streets, 
they  have  no  pro|>erty  rights  to  condemn,  and 
no  damages  can  be  recovered  on  the  facts  shown 
by  the  bills  and  answers. 

Chicago  dt  N.  W.  R.  Co.  v.  Chicago,  140  UK 
809;  Peoria  dt  P.  U.  R.  Co.  v.  Peoria  dt  F.  R. 
Co%  105  111.  110;  Du  Bots  Traction  Pass.  R. 
Co.  V.  Buffalo,  R.  dt  P.  R.  Co..  Brooklyn  Cent. 
dt  J.  R.  Qo.  V.  Brooklyn  City  R.  Co. ,  New  York 
dt  n.  R.  Co.  V.  Forty  Second  Street  dtO.  Street 
Ferry  R.  Co.,  and  Chicago  dt  A.  R.  Co.  v.  Jo- 
liet, L.  dt  A.  R.  Co.  supra. 

The  construction  of  a  horse  railway  in  a  street 
is  a  legitimate  use  of  the  highway,  and  an  ex- 
ercise of  the  right  of  public  travel.  It  is  gen- 
erally held,  therefore,  that  no  additional  burden 
is  iniposed  and  the  owner  of  the  land,  even 
though  he  own  the  fee  of  the  street,  cannot 
recover. 

Atty-Oen.  v.  Metropolitan  R.  Co.  125  Mass.  - 
515.  28  Am.  Rep.  264;  Du  Bois  Traction  Pass. 
R.  Co.  V.  Buffalo,  R.  dt  P.  R.  Co.  supra;  Jer- 
sey City  dt  B.  R.  Co.  v.  Jersey  City  dt  H.  Horse 
R.  Co.  20  N.  J.  Eq.  61;  Texas  dt  P.  R.  Co.  v. 
Rosedale  Street  R.  Co.  64  Tex.  80,  53  Am.  Rep. 
789;  28  Am.  &  Eng.  Encyclop.  Law,  p.  945, 
and  cases  cited;  Elliott,  Roads  &  Streets,  p. 
558;  2  Dill.  Mun.  Corp.  §  726;  Cooley,  Const. 
Lim.  4th  ed.  556;  Eichels  v.  EvanstiUe  Street 
R.  Co.  78  Ind.  267,  41  Am.  Rep.  561;  Pierce,. 
Railroads,  p.  282. 

The  test  as  to  the  character  of  the  railroad  is 
not  the  motive  power  employed,  but  the  traflSc 
in  which  the  road  is  engaged. 

28  Am.  &  Eng.  Encvclop.  Law,  p.  958; 
Briggs  v.  Lewiston  dt  A.  Horse  R.  Co.  79  Me.  867; 
Williams  v.  City  Electric  Street  R.  Co.  41  Fed. 
Rep.  657. 
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Ma^ruder,  «7. ,  delivered  the  opinioD  of 
the  court: 

By  permission  of  the  common  council  of 
Chicagq  embodied  in  an  ordinance  passed 
in  1863,  the  plaintiff  in  error,  a  steam  rail- 
road company  carrying  both  passengers  and 
freight,  laid  its  tracks  across  Ashland  and 
Western  avenues  in  1864,  and  has  been  oper- 
ating its  trains  over  said  tracks  ever  since. 
It  claims  that  the  city  owns  a  mere  easement 
in  those  avenues  or  streets  at  the  points  where 
its  tracks  cross  the  same,  and  that  it  owns 
the  fee  subject  to  the  easement  in  favor  of 
the  public.  The  defendant  in  error,  a  street 
railway  company,  under  and  b^  virtue  of  an 
ordinance  of  the  common  council  of  Chicago 
passed  in  1893,  has  laid  its  tracks  upon  and 
along  said  avenues,  and  seeks  to  extend  its 
tracks  along  said  avenues  across  the  tracks 
of  plaintiff  in  error  for  the  purpose  of  pro- 
pelling its  street  railroad  cars  thereon  by 
animal  power.  It  appears,  from  the  allega- 
tions of  the  bill,  that  Ashland  and  Western 
avenues  were  public  streets  under  the  control 
of  the  city  of  Chicago  prior  to  1862,  and  have 
been  used  as  such  public  streets  ever  since 
that  time.  Plaintiff  in  error  claims  that,  by 
reason  of  its  alleged  ownership  of  the  fee, 
the  crossing  of  its  tracks  by  those  of  the  de- 
fendant in  error  will  impose  an  additional 
servitude  which  entitles  it  to  compensa- 
tion. 

It  is  not  contended,  nor  alleged  in  the  bill, 
that  the  laying  of  the  tracks  of  the  street 
railroad  company  across  those  of  plaintiff  in 
error  will  injure  the  property  of  plaintiff  in 
error  which  abuts  upon  the  streets,  or  will 
cause  it  any  damage  as  an  abutting  owner 
in  the  waj  of  shutting  out  light  or  air  or 
preventing  ingress  or  egress.  The  contention 
is,  that  plaintiff  in  error  will  suffer  damage 
as  owner  of  the  fee  of  the  street  itself  by  rea- 
son of  the  imbedding  of  the  street  car  tracks 
into  the  ground  of  the  street.  Counsel  for 
plaintiff  in  error  base  the  claim  to  damages 
upon  two  decisions  heretofore  rendered  by 
this  court,  to  wit:  Indianapolis,  B.  d;  W. 
R.  Co.  V.  Hartley,  67  111.  439,  16  Am.  Rep. 
634,  and  Board  of  Trade  TeUg.  Co,  v.  Bamett, 
107  111.  507,  47  Am.  Rep.  453. 

In  the  first  case,  the  action  was  trespass 
against  a  steam  railroad  company,  which 
constructed  its  road,  under  the  authority  of 
an  ordinance  of  the  city  of  Bloom ington,' di- 
agonally across  Front  street  in  that  city  with- 
in six  inches  or  a  foot  of  plaintiffs*  enclos- 
ure at  one  corner,  and  upon  land  the  fee  of 
which  was  in  plaintiffs  if  they  owned  to  the 
center  of  Front  street,  which  had  been  an  old 
highway  before  the  limits  of  the  city  were 
extended  so  as  to  include  it ;  in  constructing 
the  road-bed,  the  street  was  excavated  four 
or  five  feet,  necessitating  the  removal  of  a 
large  amount  of  earth  and  the  lowering  of 
the  grade  in  front  of  the  enclosure  of  the 
plaintiffs,  so  as  to  leave  their  premises  much 
higher  than  the  grade,  and  rendering  ingress 
and  egress  therefrom  more  difficult:  it  did 
not  appear  that  the  city  owned  the  fee  of  the 
street,  and  the  ownership  by  the  plaintiffs 
of  the  fee  of  the  land  to  the  center  of  the  old 
highway  was  not  contested ;  the  trespasses 
there  complained  of  were  committed  before 
29  L.  R.  A. 


the  adoption  of  the  Constitution  of  1870,  and 
the  right  to  recover  was  not  affected  by  the 
provisions  of  that  constitution.  A  distinc- 
tion was  there  drawn  between  cases  where 
the  fee  of  the  street  is  in  the  city,  and  cases 
where  the  fee  of  tUe  street  is  in  the  ailjoin- 
ing  proprietor  and  the  city  has  only  an  ease- 
ment ;  and  it  was  held  that,  in  the  former 
cases,  the  owner  of  abutting  property  cannot 
enjoin  the  laying  of  railroad  tracks  in  the 
street  if  the  city  authorities  having  control 
thereof  have  granted  permission  to  do^,  and 
that  such  owner  cannot  recover  any  damage 
or  compensation  for. the  use  of  streets  so  oc- 
cupied ;  but  that,  in  the  latter  cases,  the  rail- 
road company,  if,  in  laying  its  tracks,  it 
causes  a  private  injury  to  him  who  owns  the 
fee  in  the  adjoining  premises,  must  make 
good  the  damages  sustained.  While  the  de- 
cision in  the  Hartley  Case  was  based  mainly 
upon  the  ground  that  the  adjoining  proprie- 
tor owned  the  fee  of  the  street  subject  to  the 
easement,  yet  the  facts  show  that  the  injury 
sustained  was  not  so  much  an  injury  to  the 
land  under  the  street,  as  to  the  land  abut- 
ting upon  the  street,  which  was  damaged  by 
the  lowering  of  the  grade  and  by  the  conse- 
quent difficulty  of  ingress  thereto  and  egress 
therefrom. 

But,  while  the  Hartley  Case  differs  from  the 
case  at  bar,  in  the  fact  that  there  then  was  dam- 
age to  the  abutting  property,  while  here  no 
damage  to  abutting  property  is  claimed,  yet 
the  main  distinction  lies  in  the  character  of 
the  railroad  constructed  in  or  across  tlie  street. 
The  railroad  constructed  diagonally  across 
Front  street  in  the  case  cited  was  a  railroad 
for  the  passage  of  steam  cars  carrying  freight 
and  passengers,  while  here  the  tracks  pro- 
posed to  be'  constructed  across  the  tracks  of 
plaintiff  in  error  are  those  of  an  ordinary 
street  railroad.  Ashland  and  Western  ave- 
nues, being  public  streets  under  the  control 
of  the  city,  are  subject  to  use  \>j  the  public. 
The  facts  that  the  tracks  of  plaintiff  in  error 
are  laid  across  said  streets,  and  that  its  freight 
and  passenger  cars  are  permitted  by  the  city 
to  pass  over  the  same  upon  said  tracks,  give 
plaintiff  in  error  no  exclusive  use  of  the 
crossing,  but  only  a  use  to  be  enjoyed  in 
common  with  the  public.  Pittsburgh,  Ft. 
W.  &  a  R.  Co.  V.  Reich,  101  111.  157.  A 
city  has  no  right  to  authorize  railroad  tracks 
to  be  laid  upon  streets  so  as  to  exclude  the 
other  public  uses  of  a  street.  Ligare  v.  Chi- 
cago, 139  111.  46.  It  will  not  be  denied  that 
pedestrians,  and  carriages,  and  wagons,  and 
omnibuses,  and  other  vehicles  have  a  right 
to  pass  along  these  streets  over  and  across  the 
tracks  of  plaintiff  in  error.  A  streetcar,  run- 
ning upon  rails  laid  upon  the  surface  of  the 
street  and  used  in  the  ordinary  way  under 
the  regulations  of  the  city  authorities  is 
merely  another  sort  of  carriage.  The  use  of  a 
street  for  a  horse  railway  is  such  a  use  as  falls 
within  the  purposes  for  which  streets  are 
dedicated,  or  acquired  by  condemnation.  2 
Dill.  Mun.  Corp.  4th  ed.  §  722.  The  pro- 
prietor, when  he  dedicates  the  street  or  is 
paid  for  property  to  be  so  used,  will  be  pre- 
sumed to  have  contemplated  such  improved 
and  convenient  modes  of  use  as  are  reason- 
ably consistent  with  the  use  of  the  street  for 
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ordinary  vehicles  and  in  the  usual  modes. 

The  weight  of  authority  is  in  favor  of  the 
position  that  ** a  street  railway  is  not  an  addi- 
tional servitude  even  where  the  fee  of  the 
street  is  in  the  abuttinsr  owner.**  2  Dill. 
Mun.  Corp.  4th  ed.  §  723  (574).  and  cases 
cited  in  note  S.  It  is  otherwise  in  the  case 
of  the  construction  of  a  steam  railroad  in  a 
public  street ;  a  steam  railway  is  regarded  as 
an  additional  servitude.  Id.  §  725  (676) .  In 
his  work  on  Municipal  CorporationSj  Judge 
Dillon  thus  clearly  states  the  distinction  here 
indicated  :  "The  weight  of  judicial  author- 
ity undoubtedly  is  that,  where  the  public 
have  only  an  easement  in  streets,  and  the  fee 
is  retained  by  the  adjacent  owner,  the  legis- 
lature cannot,  under  the  constitutional  guar- 
anty of  private  property,  authorize  an  Ordi- 
nary steam  railroad  to  be  constructed  thereon, 
•  against  the  will  of  the  adjoining  owner,  with- 
out compensation  to  him.  In  other  words, 
such  a  railway,  as  usually  constructed  and 
operated,  is  an  additional  servitude.  As  to 
street  railroads,  constructed  in  the  usual  man- 
ner and  operated  under  municipal  regulation 
so  as  not  to  exclude  the  free  passage  of  ordi- 
nary vehicles,  the  almost  general,  and,  in 
the  author's  judgment,  the  sound,  judicial 
view  is,  that  they  do  not  create  a  new  bur- 
den upon  the  land,  and  hence  the  legislature, 
no  matter  whether  the  fee  is  in  the  abutter 
or  in  the  public,  is  not  bound  to,  although 
it  may.  provide  for  compensation  to  the  ad- 
joining proprietor."  2  Dill.  Mun.  Corp. 
4th  ed.  §  725  (576).  The  courts  of  most  of 
the  states,  except  those  of  New  York,  hold 
that  a  street  surface  passenger  railway,  con- 
structed at  street  grade  in  the  usual  manner, 
is  not  a  new  servitude  upon  the  land  for 
which  the  owners  of  the  fee  are  entitled  to 
compensation.  Booth,  Street  Railway  Law, 
^  82!  The  use  of  the  street  by  such  a  street 
railway  company  being  within  the  purposes 
for  which  streets  are  laid  out  and  maintained, 
the  abutting  owner  can  recover  no  compen- 
sation for  the  damages  resulting  from  such 
use,  whether  the  fee  is  in  him  or'in  the  city, 
provided  the  right  of  ingress  and  egress  and 
of  passage  and  of  repassage  is  left  reasonably 
free  to  him.  Lewis,  Em.  Dom.  §  124;  El- 
liott, Roads  &  Streets,  pp.  528,  529,  558. 
Streets  are  laid  out  in  order  that  the  public 
may  enjoy  the  right  of  free  passa^fe  in  vehi- 
cles as  well  as  on  foot,  and  such  vehicles 
may  be  carriages  running  on  grooved  tracks, 
or  operated  in  the  modes,  or  by  the  forces, 
which  an  advanced  civilization  may  require 
for  the  general  convenience.  Pierce,  Rail- 
roads, §  234 ;  Cooley.  Const.  Lim:  6th  ed.  p. 
683.  The  laying  of  a  street  railway  in  the 
streets  of  a  city,  and  the  running  of  cars  there- 
on for  the  transportation  of  passengers,  must 
be  regarded  as  among  the  uses  contemplated 
when  the  street  was  laid  out;  hence,  the 
owner  of  abutting  land,  even  though  he  owns 
the  fee  of  the  street,  can  only  recover  dam- 
ages for  such  special  and  material  injury  as 
may  be  shown  to  have  resulted  to  his  prop- 
erty from  the  construction  and  operation  of 
such  railway.  23  Am.  &  Eng.  Encyclop. 
Law.  p.  954. 

It  appears  here  that  the  defendant  in  er- 
-29  L.  R  A. 


ror  intended  to  lay  its  tmcks  and  operate  its 
cars  by  animal  power  only,  although  it  had 
the  right,  under  the  Ordinance  oi  1892,  to 
use  cable  or  electric  power  or  other  motive 
power.  It  also  appears  that  the  tracks  of 
defendant  in  error  were  to  be  laid  without 
injury  to  the  tracks  or  property  of  plaintiff 
in  error  and  without  expense  to  it.  Where 
the  crossing  is  made  in  the  manner  specified 
in  the  answer  in  this  case,  the  usefulness  of 
the  railroad  crossed  is  not  in  any  manner  im- 
paired. Chicago  d-  iV".  W.  R.  Go,  v.  Chicago, 
140  111.  309.  "For  the  crossing  of  tracks  at 
grade,  without  material  injury,  compensa- 
tion is  not  allowed."  Booth,  Street  Railway 
Law,  §  114.  Damages  are  not  allowable  for 
increased  danger  or  delay  in  crossing.  Dam- 
ages must  be  real,  tangible,  and  proximate, 
and  not  conjectural  or  speculative.  Peoria 
<fc  P,  U.  R.  Go.  V.  Peoria  A  F.  R.  Co.  105 
111.  110;  Chicago,  B.  d  Q.  R.  Co.  v.  Chicago, 
149  111.  457. 

It  is  to  be  remembered  that  when  the  Or- 
dinance of  1892  was  passed  granting  to  the 
street  railway  company  permission  to  lay  its 
tracks  and  operate  its  cars  across  the  tracks 
of  the  steam  railway  company,  Ashland  and 
Western  avenues,  upon  which  the  street-car 
tracks  were  thus  to  be  laid,  already  existed 
as  public  streets  and  had  been  used  by  the 
public  for  many  years.  Under  its  charter, 
the  city  of  Chicago  had  the  right  to  regulate 
the  use  of  these  streets,  and  to  permit  the 
construction  of  horse  railroads  therein,  and  to 
change  the  grade  of  railroad  crossings.  Rev. 
Stat.  chap.  24,  art.  5,  pars.  9,  24,  25.  The 
permission  to  a  street  railway  company  to 
lay  its  tracks  in  a  street  already  appropriated 
to  public  use  is  not  the  grant  of  a  right  to 
appropriate  an  additional  easement  in  the  soil 
of  the  street,  but  the  construction  of  the  street 
railroad  is  merely  a  mode  of  facilitating  ex- 
isting travel,  and  of  modifying  or  changing 
the  existing  public  use.  There  is  thereby 
added  an  additional  mode  of  conveyance  to 
those  already  in  use  upon  the  street,  and, 
when  the  street  railroad  is  properly  con- 
structed, it  inflicts  no  damage  upon  the  ad- 
joining proprietor  who  owns  the  fee  of  the 
street.  AttyGen.  v.  Metropolitan  R.  Co,  125 
Mass.  515,  28  Am.  Rep.  264 ;  Texas  <fc  P.  R. 
Co.  V.  RoBedale  Street  R.  Co.  64  Tex.  80,  58 
Am.  Rep.  739.  The  street-car  carrier  along 
the  street  such  passengers  as  would  otherwise 
be  obliged  to  pass  over  it  on  foot  or  in  other 
vehicles,  and,  therefore,  the  burden  imposed 
upon  the  land  under  the  street  is  the  same  in 
kind  as  was  originally  imposed  on  it  when 
the  street  was  opened.  A  steam  railroad,  as 
ordinarily  operated,  adds  a  new  servitude  to 
the  street,  because  it  prevents  the  use  of  the 
street  in  the  usual  modes  and  interferes  with 
and  embarrasses  the  usual  modes  of  travel, 
whereas  the  ordinary  street  railway  furthers 
the  original  uses  of  the  street  by  relieving 
the  pressure  of  local  travel.  Taggart  v.  Ifetc- 
ptyrt  Street  R.  Co.  16  R.  L  669,  7  L.  R.  A. 
205 ;  Halsey  v.  Rapid  Transit  Street  R.  Co. 
47  N.  J.  Eq.  380;  DuBois  Traction  Pass.  R. 
Co.  V.  Bujffalo,  R.  dk  P.  R.  Go.  149  Pa.  1. 

It  will  not  be  denied  that,  whether  the  fee 
of  a  street  is  in  the  city  or  in  the  abutting 
owner,  the  city  may,  in  the  exercise  of  its 
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power  to  control  such  street  and  regulate  its 
■use,  lay  §as  and  water  pipes  therein,  con- 
struct drains  and  sewers  therein,  and  dig  res- 
ervoirs and  cisterns  therein.  24  Am.  &  £ng. 
Encyclop.  Law,  pp.  34,  114.  Such  uses  more 
sensibly  disturb  the  soil  than  the  laying  of 
street  railway  tracks.  And  yet  it  will  not  be 
said  that  a  city  cannot  make  improvements 
of  this  kind  in  a  street,  the  fee  of  which  is 
in  the  abutting  owner,  without  a  condemna- 
tion proceeding  and  the  making  of  compen- 
sation to  such  owner. 

The  other  case  relied  upon  by  counsel. 
Board  of  Trade  Teleg.  Co.  v.  Bameit,  107  111. 
-507,  47  Am.  Rep.  453,  was  an  action  of  tres- 
pass, brought  by  an  adjoining  owner  against  a 
telegraph  company  to  recover  damages  caused 
by  the  erection  of  telegraph  poles  upon  an  or- 
Hlinary  public  highway,  the  fee  of  the  high- 
way being  in  the  plainti£F  subject  to  the  ease- 
ment of  the  public;  the  poles  were  erected 
under  permission  from  the  county  board ;  it 
was  held  that  the  right  to  erect  them  was 
not  a  part  of  the  public  easement  in  the  high- 
way, but  was  a  new  and  additional  burden 
upon  the  fee,  for  which  the  owner  of  the  fee 
might  maintain  an  action.  We  think  that 
the  Bamett  Case,  like  the  Hartley  Case,  is 
•clearly  distinguishable  from  the  case  at  bar. 
Telegraph  poles  erected  upon  a  highway 
serve  no  useful  purpose  in  regard  lo  the 
highway,  and  telegraph  and  telephone  poles 
■erected  upon  a  street  are  not  directly  ancil- 
lary to  the  use  of  the  street  as  such  ;  for  this 
reason  they  are  held  to  be  an  additional  ser- 
vitude in  the  street.  But  it  is  otherwise  where 
such  erections  aid  and  facilitate  the  use  of  a 
public  street  for  the  purposes  of  travel  and 
transportation.  In  the  latter  case  they  im- 
pose no  additional  servitude. 

In  Taggart  v.  Newport  Street  R.  Co. ,  supra,  a 
bill  was  filed  by  owners  of  property  abutting 
-on  certain  streets  in  the  city  of  Newport  to  en- 
join a  street  railway  company  from  erecting 
m  the  streets  in  front  of  their  property  cer- 
tain poles  and  wires,  the  poles  being  erected 
to  support  the  wires  over  the  tracks  or  rails 
of  the  company  for  the  purpose  of  conduct- 
ing the  electricity  to  be  used  as  a  motor  for 
the  passenger  cars  traversing  said  tracks;  in 
that  case  it  was  contended  that  the  use  of 
electricity  for  the  operation  of  the  street  rail- 
way, and  the  erection  of  the  poles  as  ancil- 
lary thereto,  could  not  be  sustained  upon  the 
alleged  ground  that  an  additional  servitude 
was  thereby  imposed  upon  the  streets  with- 
out providing  for  compensation  to  the  own- 
ers of  the  fee  of  the  streets ;  but  the  supreme 
court  of  Rhode  Island  there  states  the  doc- 
trine as  being  sustained  by  the  greater  weight 
of  decision,  that  a  railroad  constructed  in  a 
street,  and  operated  by  steam  in  the  usual 
manner,  imposes  a  new  servitude  and  entitles 
the  owner  of  the  fee  to  compensation,  but 
that  a  street  railway  operated  by  horse  power 
in  the  usual  way  does  not  impose  a  new  servi- 
tude, or  entitle  the  owner  of  the  fee  to  addi- 
tional compensation ;  and  the  court  there  ex- 
tends the  doctrine  so  as  to  apply  what  is  said 
In  regard  to  street  railways  operated  by  horse 
power  to  street  railways  operated  by  electric- 
ity. It  was  there  held  that  a  street  railway 
operated  by  electricity  was  not  an  additional 
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servitude,  and  that,  although  telegraph  and 
telephone  poles  and  wires  erected  on  streets 
and  highways  might  constitute  an  additional 
servitude  entitling  the  owners  of  the  fee  to 
additional  compensation,  yet  such  was  not  the 
case  as  to  poles  and  wires  erected  and  used 
for  the  service  of  a  street  railway  for  the  rea- 
sob  already  stated,  namely,  that  the  former 
are  not,  and  the  latter  are,  "directly  anciK 
lary  to  the  uses  of  the  streets  as  such,  in  that 
they  communicate  the  power  by  which  the 
street-cars  are  propelled. " 

The  ruling  upon  this  subject  in  Rhode  Is- 
land has  been  adopted  in  New  Jersey  in  the 
case  of  Halsey  v.  Rapid  Transit  Street  R.  Co. , 
47  N.  J.  Eq.  380,  where  it  was  held  that  the 
placing  of  poles  and  wires  in  the  street  for 
the  purpose  of  propelling  cars  by  electricity 
did  not  impose  a  new  servitude  upon  the  land 
for  the  reasons,  that  the  ownership  by  the 
abutting  owner  of  the  fee  in  the  street,  be- 
ing subject  to  the  public  easement,  is  with- 
out beneficial  interest ;  that,  with  respect  to 
lands  over  which  streets  have  been  laid,  the 
ownership  for  all  subst^tial  purposes  is  in 
the  public;  that,  when  lands  are  acquired 
for  a  public  street,  they  are  acquired  for  the 
purpose  of  providing  a  means  of  free  passage 
common  to  all  the  people,  and  may  be  right- 
fully used  in  any  way  that  will  subserve  that 
purpose,  including  such  means  as  the  im- 
provements of  the  age  and  new  wants,  aris- 
ing out  of  an  increase  in  population  or  an 
enlargement  of  business,  may  render  neces- 
sary ;  that  the  poles  and  wires,  used  to  oper- 
ate the  street  railway  by  electricity,  form 
part  of  the  means  by  which  a  new  power,  to 
be  substituted  for  animal  power,  is  to  be 
supplied  for  the  propulsion  of  street-cars; 
that  such  poles  and  wires  are  placed  in  the 
street  "to  aid  the  public  in  exercising  their 
right  of  free  passage  over  the  street,"  and 
therefore  impose  no  new  burden  on  the  land. 

The  same  doctrine  has  been  held  by  the 
supreme  court  of  Pennsylvania  in  the  recent 
case  of  Du  Boin  Tractio-n  Pass.  R.  Co.  v. 
Buffalo,  R.  cfc  P.  R,  Co.  supra. 

Under  the  reasoning  in  the  case  last  cited, 
the  question  whether  a  new  method  of  using 
a  street  for  public  travel  results  in  the  im- 
position of  an  additional  burden  on  the  land 
or  not,  must  be  determined  by  the  use  which 
the  new  method  makes  of  the  street,  and  not 
by  the  motive  power  which  it  employs  in 
such  use.  The  question  depends  more  upon 
the  effect  that  is  produced  than  on  the  power 
that  is  used.  "  Perhaps  the  true  distinction 
in  these  cases  is  not  to  be  found  in  the  mo- 
tive power  of  the  railway,  or  in  the  question 
whether  the  fee  simple  or  a  mere  easement 
was  .taken  in  the  original  appropriation,  but 
depends  upon  the  question  whether  the  rail- 
way constitutes  a  thoroughfare,  or,  on  the 
other  hand,  is  a  mere  local  convenience." 
Cooley,  Const.  Lim.  6th  ed.  p.  683. 

In  view  of  what  has  been  said,  we  are  in- 
clined to  hold  that,  whether  the  power  to  be 
made  use  of  by  defendant  in  error  in  propel- 
ling its  cars  across  the  tracks  of  plaintiff  in 
error  was  horse  power  as  alleged  in  the  an- 
swer, or  whether  it  was  any  other  of  the  pow- 
ers authorized  to  be  used  by  the  Ordinance 
of  1892,  in  either  case  the  principles  here 
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discussed  are  applicable,  and  authorize  the 
crossing  of  the  tracks  of  plaintiff  in  error  by 
the  defendant  in  error,  provided  the  cross- 
ing is  made  without  injury  to  the  tracks  so 
crossed  as  stated  in  the  answer  herein. 

The  languajre  used  in  Moses  v.  Pittsburgh, 
Ft.  W.  cfc  0.  ft.  Co.,  21  111.  523.  intimating 
that  an  injunction  would  lie  against  the  lay- 
ing of  a  street  railroad,  if  it  would  lie  against 
the  laying  of  a  steam  railroad,  in  the  streets 
of  a  city,  was  merely  by  way  of  argument, 
and  was  not  necessary  to" the  decision  of  that 
case,  and,  hence,  cannot  be  regarded  as  con- 
trolling the  disposition  of  this  case. 

Counsel  for  plaintiff  in  error  refer  to  cer- 
tain decisions  of  this  court,  holding  that, 
where  a  street  railway  company  lays  its  tracks 
in  a  public  street  under  an  ordinance  of  the 
city,  it  has  an  interest  in  the  street  which 
can  be  sold  and  conveyed  and  made  subject 
to  the  burden  of  special  assessment,  and  that, 
therefore,  a  grant  to  the  street  railway  com- 
pany of  this  interest  is  a  taking  of  the  prop- 
erty of  plaintiff  in  error  as  owner  of  the  fee. 
Under  the  authorities  already  discussed,  the 
interest  of  the  street  railway  company,  al- 
though a  valuable  one,  is  a  part  of  the  ease- 
ment of  the  public  in  the  street ;  it  is  carved 
oTit  of  such  easement;  it  is  accessory  and 
ancillary  to  the  existing  right,  vested  in 
the  public,  of  passing  over  the  street ;  by  the 
granting  of  it  no  new  easement  is  imposed 
upon  the  property  of  the  owner  of  the  fee, 
but  the  old  easement,  to  which  such  property 
was  already  subject,  is  merely  changed  so 
as  to  be  adapted  to  an  improved  mode  of  pas- 
sage ;  "it  is,"  as  was  said  by  the  vice-chan- 
cellor in  Ualsey  v.  Rapid  Transit  Street  R. 
Co.,  supra,  "simply  a  user  of  a  right  already 
vested  in  the  public,  and  consequently,  by 
its  exercise,  nothing  is  taken  from  the  abut- 
ting owners  which  can  be  made  the  basis  of 
additional  compensation. " 

It  is  also  contended,  on  behalf  of  plaintiff 
in  error,  that,  by  the  Ordinance  of  1862  and 
its  action  under  it,  plaintiff  in  error  acquired 
a  perpetual  easement  in  those  parts  of  Ash- 
land and  Western  avenues  crossed  by  its 
tracks  of  which  it  did  not  own  the  fee,  and 
that  the  crossing  of  its  tracks  by  defendant 
in  error  will  be  an  infringement  upon  the 
easement  of  plaintiff  in  error,  which  entitles 
it  to  compensation.  This  contention  is  dis- 
posed of  by  what  has  already  been  said.  The  j 
plaintiff  in  error  accepted  th«  Ordinance  of 
1862.  and  laid  its  tracks  across  the  avenues 
thereunder,  in  subordination  to  the  right  of 
the  public  to  pass  along  the  avenues  and  over 
those  parts  thereof  where  its  tracks  crossed 
them.  Its  rights  to  the  crossing  are,  and 
always  have  been,  subject  to  the  public  case- 
ment in  the  streets  and  subject  to  the  right 
of  public  passage  ovjer  the  same.  The  pro- 
pelling of  street-cars  over  the  crossing  was 
only  a  form  of  the  exercise  by  the  public  of 
its  right  of  passage,  and,  therefore,  did  not 
operate  as  any  infringement  upon  the  rights 
of  plaintiff  in  error,  or  entitle  it  to  any  ad- 
ditional compensation.  The  case  of  Chicago 
dh  W.  I.  R.  Go.  V.  Englewood  Connecting  R. 
Co.,  115  111.  375,  has  no  application  here. 
In  that  case  there  was  a  condemnation  pro- 
ceeding instituted  by  one  steam  railroad  com- 
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pany  against  another  to  secure  for  the  former 
the  privilege  of  crossing  the  tracks  of  the 
latter,  and  the  institution  and  prosecution 
of  the  proceeding  admitted  the  right  of  tbe 
defending  company  to  at  least  nominal  dam- 
ages, if  no  more.    ' 

Where  the  fee  of  the  street  is  in  the  city, 
such  damages  as  the  abutting  owner  may 
suffer  from  the  laying  of  a  railroad  track  in 
the  street  are  merely  consequential,  so  far 
at  least  as  they  affect  the  property  abutting 
on  the  street.  In  such  case,  as  there  is  na 
physical  taking  of  the  land,  injunction  will 
not  lie  to  enjoin  the  taking,  the  remedy  be- 
ing an  action  at  law  for  damages.  Stetson 
V.  Chicago  <fe  E.  R.  Co.  75  111.  74;  Parker  v. 
Catholic  Bishop  of  Chicago,  146  111.  158. 
^  T?ie  judgment  of  the  Appellate  Court  is  af^ 
firmed. 


David  M.  HART,  Plff.  in  Err., 

V. 

WASHINGTON    PARK  CLUB. 
(157  m.  9.) 

1  •  Grounds  on  which  a  public  exhibition 
of  horse  racing^  is  §^ven,  to  which  the 
public  are  hivlted,  must  be  kept  in  a  reaBonably 
safe  and  suitable  condition  for  the  spectators. 

8.  Ne^rli^nce  of  the  person  conducstin^ 
a  public  exhibition  of  horse  racinfi^ 
cannot  be  presumed  from  the  mere  fact  that  a 
spectator  was  Injured  by  a  runaway  borse  while 
within  the  place  reservcni  for  spectators. 

3.  It  is  a  matter  of  common  knowledge 
that  race-i^urses  are  visited  by  in- 
vited spectatorSf  who  drive  into  the  grounds 
in  their  own  carriasres  or  other  vehicles  under 
the  control  of  themselves  or  their  own  drivers. 

4.  A  declaration  does  not  sulBisientljr 
allege  neg^li^ence  of  the  person  con- 
ducting a  public  exhibition  of  horse 
racinfir  by  stating  an  invitation  to  the  public 
and  that  a  spectator,  while  in  the  place  set  apart 
for  such  persons  and  without  fault  on  his  part, 
was  struck  and  injured  by  a  runaway  horec 
without  further  allegations  as  to  the  place  of  the 
injury  or  defendant's  control  over  the  immediate- 
cause  of  it. 

(April  1, 1695.) 

ERROR  to  the  Appellate  Court,  First  Dis- 
trict,  to  review  a  judgment  affirmiDg  a 
judgment  of  the  Circuit  Court  for  Cook 
County  in  favor  of  defendant  in  an  action 
brought  to  recover  damages  for  personal  in- 
juries alleged  to  have  resulted  from  defendant's 
negligence.    Afflrmed. 

The  facts  are  stated  in  the  opinion. 

Messrs,  Rosenthal,  Kurs  &  HirschU 
for  plaintiff  in  error: 

The  defendant  has  the  burden  of  showing 
how  it  happened  that  the  horse  was  allowed  to 

Note.— For  presumption  of  negligence  causing 
personal  injury,  see  Bamowski  v.  Helson  (Mich.)  1& 
L.  R.  A.  33,  and  note  therewith. 

For  injuries  on  fair  grounds  and  liability  therefor, 
see  also  Dunn  v.  Brown  County  Agr.  See.  (Ohio)  L 
L.  R.  A.  764;  A'Hem  v.  Iowa  State  Agr.  Soc(lowaV 
24L.R.  A.666. 
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:80  ruo,  aod  also  to  show  that  defendant  had 
used  all  reasonable  care  to  prevent  such  an  oc- 
currence. 

The  presumption  of  negligence  is  raised, 
subject,  of  course,  to  being  overcome  by  the  de- 
fendants '^showing  a  cause  consistent  with  due 
care." 

Cooley,  Torts  (1880)  663,  664. 

The  fact  is  one  which  is  not  likely  to  occur 
in  case  the  defendant  has  used  all  ordinary 
care.  The  knowledge  of  iU  cause  and  origin 
is  peculiarly  within  the  possession  of  the  de- 
fendant. 

Best,  Ev.  5th  ed.  §^  278,  274:  Cumins  v. 
Wood,  44  111.  416,  92  Am.  Dec.  189;  Cooley, 
Torts  (1880)  665. 

Plaintiff  had  the  right  to  assume  that  due  pro- 
vision had  been  made  by  barriers,  or  posts  with 
hitching  straps  or  chams,  or  by  a  sufficient 
number  of  watchmen  or  guards,  so  that  no 
horse  would  be  apt  to  break  loose  and  run 
among  the  spectators. 

When  such  an  occurrence  does  occur,  the 
defendant  most  certainly  should  be  required 
to  show  *'a  cause  consistent  with  due  care.'* 

Illinois  Cent.  /?.  Co.  v.  Phillips,  49  III.  284; 
North  Chicago  Street  R.  Co.  v.  Cotton,  140  HI. 
486;  Hamilton  v.  The  William  Branfoot,  48 
Ped.  Rep.  914;  Mullen  v.  St.  John,  67  N.  Y. 
568,  15  Am.  Rep.  580;  Lyons  v.  Rosenthal,  11 
Hun,  46;  Smith  v.  Britim  dk  North  American 
Boyal  Mail  Steam  Packet  Co.  86  N.  Y.  408; 
Oerlach  v.  Edelmeyer,  15  Jones  &  8.  292; 
Bnggs  v.  Oliver,  4  Hurlst.  &  C.  408;  John 
Morris  Co.  v.  Burgess,  44  III.  App.  27;  Payne 
V.  Ilalstead,  Id.  97;  Volkmar  v.  Manhattan  R. 
Co,  184  N.  Y.  418;  Simpson  v.  London  General 
Omnihus  Co.  L.  R.  8  C.  P.  890,  6  Moak,  Eng. 
Rep.  173. 

Negligence  is  presumed  from  a  horse  run- 
ning unattended. 

Stmp  V.  Edens,  22  Wis.  482;  Bill  v.  Scott, 

88  Mo.  App.  370;  Unger  v.  FtyrtySecond  Street 
<fc  O.  Street  Ferry  R.  Go.  51  N.  Y.  497. 

The  declaration  charges  that  it  was  the  de- 
fendant that  made  default  in  its  said  duty,  and 
charges  that  it  was  the  defendant  that  care- 
lessly and  negligently  kept  said  grounds. 

This,  so  long  as  not  attacked  oy  special  de- 
murrer, is  a  very  good  declaration. 

Lake  Shore  d  M.  S.  R.  Co.  v.  Johnson,  85  111. 
App.  480,  affirmed  185  111.  648;  Chicago,  B.  db 
Q.  R.  Co.  V.  Carter,  20  Rl.  890. 

It  may  be  true  that  some  other  person  was 
also  negligent  or  suffered  an  accident,  but  we 
would  then  have  an  instance  of  negligence  of 
the  defendant  concurrent  with  negligence  or 
accident  on  the  part  of  some  other  person,  in 
which  case,  under  familiar  instances,  the  de- 
fendant would  still  be  liable. 

Joliet  V.  Verley,  85  Rl.  58,  Sn  Am.  Dec.  842; 
Lacon  v.  Page,  48  111.  499;  Joliet  v.  Shufelt,  18 
L.  R.  A.  750,  144  Rl.  408. 

If  this  court  believes,  as  it  evidently  does, 
that  the  plaintiff's  declaration  discloses  merits 
and  is  defective  merely  in  form,  and  such  de- 
fects are  not  pointed  out  in  the  trial  court,  then 
there  should  still  be  given  the  plaintiff  an  op- 
portunity to  amend. 

State  V.  Baltimore  &  L.  R.  Co.ll  Md.489;  Boise 
City  V.  ArteHan  Hot  &  Cold  Water  Co.  (Idaho) 

89  Pac.  Rep.  667;  Buckley  v.  Osburn,  8  Ohio, 
180;  Farley  v.  Kittsm,  27  Minn.  102;  Blood  v. 
^  L.  R.  A. 


Fairbanks,  48  Oal.  171;  Trippe  v.  Winter,  88 
Ga.  859:  Kennerly  v.  Wilson,  2  Md.  245. 

Messrs.  Cratty  Bros.*  Jarvis  &  Cleve- 
land, for  defendant  in  error: 

To  allow  this  narr.  to  stand  would  be  in  ef- 
fect the  entry  of  a  judgment  against  defendant 
without  a  hearing,  for  that  which  he  is  not 
shown  to  be  liable  for  aught  that  appears. 

Buffalo  V.  Holloufay.  7  N.  Y.  478,  57  Am. 
Dec.  550;  Brown  v.  MaUett,  5  C.  B.  599, 17  L. 
J.  C.  P.  227. 

A  duty  must  be  shown  and  the  connection 
of  cause  and  effect  between  the  negligence  and 
the  injury. 

Jennings  v.  Fitchburgh  R.  Co.  146  Mass.  621; 
Pike  V.  Chicago  &  A.R,Co.  49  Fed.  Rep.  764; 
Montgomery  v.  Oilmer,  83  Ala.  116,  7(5  Am. 
Dec.  462;  Weis  v.  Madison,  75  Ind.  241,  89  Am. 
Rep.  185;  Pittsburgh,  C.  dSt.  L.  R  Co.y.Conn, 
104  Ind.  64. 

Negligence  is  never  presumed  from  the  mere 
fact  of  an  accident  by  which  a  person  is  in- 
jured. 

Whart.  Ev.  ^  359;  Baltimore  cfe  0.  R.  Co.  v. 
Fitzpatrick,  85  Md.  46;  Beaulieu  Y.Porttand  Co. 
48  Me.  291;  Shearm.  &  Redf .  Neg.  §59. 

Mafl^ruder,  J.,  delivered  the  opinion  of 
the  court: 

The  action  below  was  trespass  on  the  case, 
brought  by  plaintiff  in  error  against  defend- 
ant in  error.  The  declaration  avers  as  fol- 
lows :  **  For  that  whereas,  heretofore,  on  the 
day  commonly  known  as  *Derby  Day,*  on, 
to  wit,  the  25th  day  of  June,  1898,  said  de- 
fendant, in  said  county,  on  the  certain  race- 
course then  and  there  in  its  possession,  gave 
and  conducted  a  public  exhibition  of  horse 
racfng,  and  thereto  invited  the  public  at 
large,  charging  and  receiving  an  admission 
fee.  Plaintiff^paid  said  fee,  and  attended 
said  exhibition,  and  was  then  and  there,  and 
at  all  times  thereabouts,  in  the  exercise  of 
all  reasonable  and  ordinary  care,  and  law- 
fully in  and  upon  the  ground  in  defendant's 
possession  and  control,  set  aside  by  defend- 
ant for  the  use  of  the  spectators  at  said  races. 
And  plaintiff  alleges  that  it  then  and  there 
became  and  was  the  duty  of  defendant  to  use 
all  reasonable  and  ordinary  care  to  keep  said 
grounds  in  a  reasonably  safe  and  suitable 
condition  for  the  said  spectators,  and  therein 
defendant  made  default,  and  so  carelessly  and 
negligently  kept  said  grounds  that  a  horse 
drawing  a  vehicle  ran,  unguarded,  un- 
attended, and  unhindered,  from  a  cause  or 
causes  which,  upon  diligent  inquiry,  plain- 
tiff has  not  been  able  to  learn,  but  which 
are  to  defendant  well  known,  through  and 
among  the  spectators,  and  in  so  doing  ran 
upon  and  against  the  plaintiff,  whereby 
he  was  violently  thrown  to  the  ground,  and 
was  thereby  and  then  greatly  bruised,  hurt, 
and  wounded,"  etc.  The  declaration  was 
demurred  to.  The  demurrer  was  sustained. 
Plaintiff  stood  by  his  declaration.  Judg- 
ment was  rendered  for  defendant,  and  has 
been  affirmed  by  the  appellate  court.  The 
present  writ  of  error  is  sued  out  for  the  pur- 
pose of  reviewing  the  judgment  of  the  ap- 
pellate court. 

The  question  is  whether  the  declaration 
was  go<xl  on  general  demurrer.     It  is  urged, 


494 


Illinois  Supreme  Coubt. 


Apr.^ 


in  favor  of  the  sufficiency  of  the  declaration, 
that  proof  of  the  injury  as  alleged  will  give 
rise  to  a  presumption  of  negligence  on  the 
part  of  the  defendant,  and  so  establish  a 
prima  facie  case,  under  the  application  of 
the  maxim,  r««  ipga  loquitur.  It  is  claimed 
that  the  declaration  avers  all  that  is  nec- 
essary, bv  stating  that  defendant  invited 
plaintiff  into  its  racing  course,  and  accepted 
an  admission  fee  from  him,  and  that  plain- 
tiff was  lawfully  upon  the  ground  set  apart 
by  the  defendant  for 'spectators,  and,  while 
there,  was  in  the  exercise  of  ordinary  care, 
and  that  it  was  the  duty  of  defendant  to 
exercise  reasonable  care  to  keep  the  space  set 
apart  reasonably  safe,  and  that  plaintiff  was 
struck  by  a  horse  and  vehicle  running  un- 
attended through  such  space.  It  is  contended 
that  the  space  reserved  for  spectators  was  not 
safe  when  a  horse  and  vehicle  thus  ran 
through  it,  and  that  the  fact  of  such  running 
indicated  negligence,  and  devolved  upon 
the  defendant  the  burden  of  showing  how 
the  accident  happened,  and  that  it  haa  used 
all  reasonable  care  to  prevent  such  an  oc- 
currence. On  the  other  hand,  it  is  urged, 
against  the  sufficiency  of  the  declaration, 
that  it  does  not  state  facts  sufficient,  if 
proven,  to  create  a  reasonable  presumption 
of  negligence  on  the  part  of  the  defendant, 
or  to  justify  an  allegation  that  defendant 
owed  a  duty  to  plaintiff,  or  to  support  an 
averment  that  the  defendant  had  knowledge 
of  the  cause  or  causes  of  the  running  away 
of  the  horse.  It  is  claimed  that  the  declara- 
tion is  objectionable  as  not  stating  whether 
or  not  the  plaintiff  was  in  the  grand  stand, 
or  in  the  space  occupied  by  visitors  in  car- 
riages or  other  vehicles  drawn  by  horses,  or 
in  that  occupied  exclusively  by  pedestrians, 
and  in  not  stating  whether  or  not  the  horse 
which  ran  away  belonged  to  the  defendant, 
or  was  in  the  keeping  of  the  defendant.  It 
is  contended,  by  the  defendant  in  error,  that 
the  running  away  of  a  horse  creates  no  pre- 
sumption of  negligence,  except  as  against 
those  whose  duty  it  is  to  guard  against  such 
an  occurrence,  and  that  no  fact  is  alleged  in 
the  declaration  showing  the  duty  of  the  de- 
fendant in  this  respect. 

If  an  owner  or  occupier  of  land  either  di- 
rectly or  by  implication  induces  persons  to 
come  upon  his  premises,  he  thereby  assumes 
an  obligation  that  such  premises  are  in  a 
reasonably  safe  condition,  so  that  the  persons 
there  by  his  invitation  shall  not  be  injured 
by  them,  or  in  their  use  for  the  purpose  for 
which  the  invitation  was  extended.  Lake 
Share  db  3f.  8.  R.  Co.  v.  Bodemer,  189  111. 
696;  Campbell.  Neg.  §  48;  16  Am.  &  Eng. 
Encyclop.  Law,  p.  418;  Davis  v.  Central 
Cong.  8oc.  of  Jamaica  Plains,  129  Mass.  867, 
87  Am.  Rep.  368.  In  Currier  v.  Boston  Music 
Hall  Asso.,  135  Mass.  414,  it  was  held  that 
the  proprietor  of  a  hall  to  which  the  publift 
is  invited  is  bound  to  use  ordinary  care  and 
diligence  to  put  and  keep  the  hall  in  a  rea- 
sonably safe  condition  for  persons  attending 
in  pursuance  of  such  invitation,  and  if  he 
neglects  his  duty  in  this  respect,  so  that  the 
hall  is  in  fact  unsafe,  his  knowledge  or 
ignorance  of  the  defect  is  immaterial.  In  the 
case  at  bar,  the  declaration  avers  that  the  de- 
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fendant  was  in  possession  of  the  race-course, 
and  conducted  an  exhibition  of  horse  racings 
thereon,  and  invited  the  public  at  large  to- 
attend,  and  charged  an  admission  fee,  and 
that  plaintiff  paid  the  fee  and  attended  the 
exhibition.  These  facts  are  sufficient  to  im- 
pose the  same  obligation  upon  defendant 
which  rests  upon  any  other  owner  or  occupier 
of  premises  who  invites  people  to  come  upon 
the  same.  Out  of  these  facts  necessarily 
arises  the  duty  of  the  defendant  to  keep  the 
grounds  in  a  reasonably  safe  and  suitable 
condition  for  the  s{>ectator3.  Counsel  for  de- 
fendant in  error  refer  to  a  number  of  authori- 
ties in  support  of  the  proposition  that  a  mere 
general  allegation  in  the  declaration,  that  it 
became  the  duty  of  the  defendant  to  do  that 
which  the  plaintiff  complains  of  its  omitting 
to  do,  is  not  sufficient,  and  that  the  sufficiency 
of  the  declaration  in  this  regard  will  depend 
upon  whether  the  facts  stated  show  that  the- 
defendant  was  bound  in  law  to  do  that  which 
it  is  charged  with  having  omitted  to  do. 
No  fault  can  be  found  with  the  doctrine  of 
the  authorities  thus  referred  to.  Tested  by 
tiie  rule  laid  down  in  them,  the  declaration 
here,  by  averring  defendant's  occupany  of  the- 
grounds,  and  its  invitation  to  the  plaintiff 
to  come  thereon,  states  such  facts  as  give- 
rise  to  the  general  duty  which  the  defendant 
is  charged  with  failing  to  perform. 

The  question  next  arises  whether  the  dec- 
laration makes  such  averments  as  show  a. 
breach  of  the  duty  arising  out  of  the  facts- 
stated ;  or,  in  other  words,  whether  negli- 
gence can  be  presumed  from  the  running  away 
of  the  horse  within  the  space  reserved  for 
spectators.  There  are  cases  where  the  maxim, 
res  ipsa  loquitur,  is  applicable.  The  mean- 
ing of  this  maxim  is  that,  while  negligence 
is  not,  as  a  general  rule,  to  be  presumed,  yet 
the  injury  itself  may  afford  a  sufficient  prima, 
facie  evidence  of  negligence,  and  the  pre- 
sumption of  negligence" may  be  createa  by 
the  circumstances  under  which  the  injury^ 
occurred.  Where  negl  igence  is  thus  presumed* 
from  the  occurrence  of  the  injury,  the  de- 
fendant is  called  upon  to  rebut  the  prima 
facie  case  by  showing  that  he  took  reasonable- 
care  to  prevent  the  nappening  of  such  in- 
jury. Cooley,  Torts,  *661.  662;  16  Am.  & 
Eng.  Encyclop.  Law,  p.  449.  Perhaps  It 
may  be  more  accurate  to  say  that  the  pre- 
sumption of  negligence  arises,  not  exclu- 
sivelv  from  the  fact  that  the  accident  hap- 
penea,  but  that  it  happened  under  given 
conditions,  and  in  connection  with  certain 
circumstances.  2  Thomp.  Neg.  p.  1228. 
Negligence  has  been  presumed,  so  as  to  throw 
the  burden  of  explanation  upon  the  defend- 
ant, where  a  plaintiff  was  passing  along  a. 
highway  under  a  railway  bridge,  and  a  brick 
fell  from  one  of  the  pilasters  upon  which  an 
iron  girder  of  the  bridge  rested,  and  injured 
him  {Kearney  v.  London,  B.  d  8.  C.  if.  Co. 
L.  R.  5Q.  B.  411,  and  2  Thomp.  Neg.  1220)  ; 
where  a  plaintiff,  walking  in  the  street,  was 
struck  and  injured  by  a  barrel  of  flour  falling 
from  the  window  of  a  warehouse  belonging 
to  the  defendant  (Byrne  v.  Boodle,  2  Hurlst. 
&  C.  722)  ;  where  a  building  adjoining  a. 
street  fell  into  the  street,  and  injur^  a  plain- 
tiff upon  the  sidewalk  (MuUen  v.  8t.  John^ 
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57  N.  y.  567,  15  Am.  Rep.  580)  ;  where  the 
plaintiff,  while  making  an  inquiry  at  the 
door  of  a  house  in  which  the  defendant  had  of- 
fices, received  a  push  from  the  defendant's 
servant,  who  was  watching  a  packing  case, 
propped  against  the  wall  of  theliouse  and  be- 
longing to  the  defendant,  and  the  packing 
case  then  fell  upon  and  injured  the  plaintiff. 
BriggsY.  Oliver,  4  Hurlst.  &  C.  408.  In  Scott 
V.  London  d St.  K.  Docks  Co.,  8  Hurlst.  &  C. 
596,  it  was  said  by  the  court :  "  There  must  be 
reasonable  evidence  of  negligence.  But 
when  the  thing  is  shown  to  be  under  the  man- 
agement of  the  defendant  or  his  servants,  and 
the  accident  is  such  as  in  the  ordinary  course 
of  things  does  not  happen,  if  those  who  have 
the  management  use  proper  care,  it  affords 
reasonable  evidence,  in  the  absence  of  ex- 
planation by  the  defendant,  that  the  accident 
arose  from  want  of  care. "  This  passage  was 
quoted  with  approval  in  North  Chicago  Street 
R.  Co.  V.  Cotton,  140111.  486.  In  1  Addison  on 
Torts,  §  88,  the  rule  is  thus  stated :  When  the 
accident  is  one  which  would  not,  in  all  prob- 
ability, happen  if  the  person  causing  it  was 
using  due  care,  and  the  actual  machine  caus- 
ing the  accident  is  solely  under  the  manage- 
ment of  defendant,  .  .  .  the  mete  occur- 
rence of  the  accident  is  sufficient  prima  facie 
proof  of  negligence  to  impose  upon  the  de- 
fendant the  onus  of  rebutting  it.  *^  ^pon  the 
basis  of  these  authorities  the  case  of  The  Wil- 
Ham  Branfoot,  in  48  Fed.  Kep.  914,  holds 
that,  "*  when  an  unusual  and  unexpected  ac- 
cident happens,  and  the  thing  causing  the  ac- 
cident is  in  one's  exclusive  management, 
possession,  or  control,  the  accident  speaks  for 
itself,  is  itself  a  witness, — res  ipsa  loqui- 
tur,^find,  in  a  suit  by  any  one  having  an  ac- 
tion theiefor,  the  fact  of  the  accident  puts 
on  the  defendant  the  duty  of  showing  that 
it  was  not  occasioned  by  negligence  on  his 
part." 

In  the  present  case  it  sufficiently  appears 
from  the  declaration  that  the  race- course  and 
the  grounds  connected  therewith  were  under 
the  exclusive  management  and  control  of  the 
defendant.  But  it  is  not  allefi:ed  that  the 
**  runaway"  horse  which  caused  the  injury 
was  under  the  management  and  control  of  the 
defendant  or  i ts  servants.  It  is  matter  of  cx>m • 
mon  knowledge  that  these  race- courses  are 
visited  by  invited  spectators,  who  drive  into 
the  grounds  in  their  own  carriages  or  other 
vehicles  under  the  control  of  themselves  or 
their  own  drivers.  The  averments  of  the  dec- 
laration do  not  negative  the  idea  that  the  in- 
jury may  have  occurred  through  the  negli- 
gence of  one  of  these  spectators  in  failing  to 
properly  control  his  horse.  It  was  the  duty 
of  the  defendant  to  provide  sufficient  barriers 
and  watchmen  and  bitching  posts,  but  a  per- 
formance of  this  duty  might  not  in  all  cases 
prevent  accidents  arising  from  the  careless- 
ness of  those  coming  into  the  grounds  with 
teams  of  their  own.  Moreover,  the  declara- 
tion does  not  sufficiently  specify  in  what 
place  the  plaintiff  was  when  he  was  in- 
jured,—whether  in  the  space  reserved  for  pe- 
destrians, on  what  is  called  the  **  grand 
stand, "  or  in  the  space  reserved  for  spectators 
visiting  the  racecourse  in  their  own  vehicles. 
While  the  question  of  the  sufficiency  of  the 
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declaration  is  not  altogether  free  from  doubt, 
we  are  inclined  to  think  that  its  allegations 
are  not  specific  enough,  either  as  to  the  place 
of  the  injury,  or  as  to  the  defendant's  control 
over  the  immediate  cause  of  the  injury.  In. 
Conradt  v.  Clauve,  93  Ind.  476.  47  Am.  Rep. 
888,  there  was  a  demurrer  to  the  first  para- 
graph of  a  complaint  alleging  that  defend- 
ants were  the  owners  and  managers  of  inclosed 
fairgrounds,  charging  an  admission  fee,  and 
while  an  agricultural  fair  was  in  progress, 
allotted  a  part  of  the  grounds  for  shooting 
with  a  target  gun,  but  gave  no  notice  thereof 
to  plaintiff,  who  attended  the  fair  with  his 
horse  and  buggy,  and  being  ignorant  of  the 
location  or  existence  of  the  gun,  or  that 
the  .portion  of  the  ground  reserved  for  target 
shooting  had  been  so  reserved,  hitched  his 
horse  where  others'were  hitched,  and  his  horse 
was  shot  and  kit  led.  The  demurrer  was  over- 
ruled ;  but  it  appeared  from  the  complaint 
itself  that  the  target  shooting  was  a  part  of 
the  exhibition  or  entertainment  carried  on  at 
the  fair,  and  so  under  the  supervision  and 
control  of  its  managers,  and  that,  although- 
those  engaged  in  the  shooting  were  not 
strictly  servants  of  the  defendants,  yet  they 
were  acting  under  the  license  and  permission 
of  the  defendants,  and  bore  such  a  relation  to 
them  as  made  the  defendants  liable  for  in- 
juries resulting  from  their  negligence  in  not 
properly  controlling  the  management  of  that 
part  of  the  exhibition.  In  iMger  v.  Forty- 
Second  Street  dk  G,  Street  Ferry  i?.  Cb.,  51  N. 
Y.  497,  it  appeared  that  the  plaintiff  was 
run  over  in  a  public  street  by  a  team  of  horses 
running  away,  with  a  pole  and  whiffletree 
attached  to  them,  and  that  the  horses  had  be- 
come detached  from  a  street-car  which  they 
had  been  drawing,  and  it  was  there  held  that 
the  fact  that  the  horses  were  unattended  and 
unfastened  in  the  street  was,  unexplained, 
evidence  of  negligence  against  the  defend- 
ant ;  but  it  also  appeared  that  the  horses  be- 
longed to  the  defendant,  the  street  railroad 
company,  and  had  broken  away  from  one  of 
its  cars,  while  driven  by  one  of  its  employes. 
In  Strup  V.  Edens,  22  Wis.  482,  plaintiff's 
daughter  was  injured  by  horses  running 
away,  and  it  was  said  that  **  the  fact  that  the 
horses  got  loose  and  ran  away  is  some  evi- 
dence of  negligence.''  But  the  horses  be- 
longed to  the  defendant,  and  there  was  evi- 
dence tending  to  show  that  they  were  not 
properly  hitched.  So  also  in  Hill  v.  Scott,  88 
MO.  App.  870,  it  appeared  that  the  "run- 
away" horse  causing  the  injury  belonged  to 
the  defendant,  and  had  been  securely  hitched 
before  he  ran  away.  It  was  there  said  that 
"a  horse  does  not  ordinarily  get  loose  if  care- 
fully hitched."  While,  in  the  case  at  bar, 
it  might  be  presumed  that  the  horse  injuring 
the  plaintiff  would  not  have  run  away  if  he 
had  been  carefully  hitched,  yet  the  declara- 
tion does  not  state  such  facts  as  would  lead 
to  the  conclusion  that  the  horse  belonged  to 
the  defendant,  or  was  under  its  control,  or 
that,  if  it  belonged  to  a  visitor  to  the  race- 
course, the  defendant  had  neglected  such  pre- 
cautions, in  the  way  of  hitching  posts,  or 
barriers,  or  watchmen,  as  would  affect  it 
with  responsibility  for  the  accident.  The 
fact  that  a  horse  is  running  away  unattended^ 
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affords  some  evidence  that  the  horse  has  been 
left  unfastened,  or  improperly  and  negli- 
gently secured,  but  does  not  necessarily  indi- 
cate by  whom  he  was  so  left,  in  the  absence 
of  proof  as  to  what  person  had  control  of  him. 


Button  V.  Frink,  51  Conn.  348,  50  Am.  Rep. 
24. 

Tlie  judgment  of  the  Appellate  Court  is  af- 
fii*med. 

Rehearing  denied  October  11,  1895. 


GEORGIA  SUPREME  COURT. 


John  DAVIS,  Plff.  in  Err., 

V. 

D0D80N  &  MOON. 


(. 


.Ga.. 


.) 


*!•  It  is  not  within  the  seope  of  the 
business  of  a  l&w  partnership  to  collect 
cboses  In  action  without  oharginar  for  services 
rendered  In  so  doing.  Therefore  where  one 
member  of  such  a  firm  being  the  owner  of  a 
promissory  note  sold  it  to  a  tbird  person,  a  part 
of  the  consideration  of  the  sale  being  that  the 
eeUer^s  Arm  would  collect  the  note  without 
charge,  this  contract  was  not  binding  upon  an- 
other member  of  the  firm.  The  seller  had  no 
power,  by  virtue  of  the  partnership,  to  bind  his 
partner  by  any  such  contract;  and  as  to  the  lat- 
ter it  was  also  without  consideration. 
'8.  The  verdict  was  demanded  by  the 
evidence*  and  the  newly  discovered  evidence 
was  not  such  as  ought  to  change  the  result. 

(April  1,1896.) 

ERROR  to  the  Superior  Court  for  Walker 
County  to  review  a  judgment  in  favor  of 
defendants  in  an  action  by  attachment  to  reach 
property  of  a  nonresident  law  firm  to  enforce 
payment  of  damages  for  alleged  breach  of  con- 
tract.    Affirmed, 

The  facts  are  stated  in  the  opinion. 

Messrs.  Copeland  &  Jackson  for  plain- 
tiff in  error. 

Messrs,  Payne  &  Walker  for  defendants 
in  error. 

Lumpkin,  «7. ,  delivered  the  opinion  of  the 
•court: 

The  plaintiff  below,  Davis,  as  executor  of 
Hall,  sued  out  an  attachment  against  Dodson 
(&  Moon,  a  nonresident  firm  of  attorneys  at 
law,  which  attachment  was  levied  upon  land 
in  Walker  county  as  the  property  of  Moon, 
one  of  the  defendants.  The  case  made  by  the 
declaration  in  attachment  as  amended  was, 
in  substance,  as  follows : 

The  defendants,  as  attorneys  at  law,  re- 
<5eived  for  collection  from  the  plaintiff's  tes- 
tator a  promissory  note,  at  the  same  time 
giving  him  a  receipt  in  the  following  words : 
"Chattanooga,  Tenn.,  Dec.  28rd.  1^.  Re- 
<jeived  of  8.  P.  Hall  a  note  on  Larkin  Payne, 

•Headnotes  by  Ltjmpkin,  J, 

NOTB.— While  the  at>ove  case  does  not  particu- 
larly discuss  the  subject  of  attachment,  or  the  fact 
that  the  individual  property  of  the  innocent  part- 
ner was  that  which  was  attached,  it  will  be  noticed 
that  such  an  attachment  was  involved. 

For  such  attachment  on  the  ground  of  the  co- 
partners* fraud,  see  note  to  Jaffray  v.  Jennings 
<Mich.)25L.R.A.646. 
29  L.R.  A. 


payable  to  E.  M.  Dodson,  and  indorsed  by 
him,  for  fifteen  hundred  dollars,  dated  the 
7th  day  of  March,  1886,  and  due  12  months 
after  date,  with  interest  at  the  rate  of  7  per 
cent  per  annum  from  date,  and  secured  by  a 
deed  of  trust  on  230  acres  of  land,  the  home 
place  of  said  Payne,  made  to  said  Dodson  as 
trustee,  with  power  of  sale.  If  said  note  is 
not  paid  at  maturity  we  agree  to  foreclose 
the  aeed  of  trust  by  the  first  Tuesday  in  May, 
1887,  free  of  cost  to  Mr.  Hall,  and  not  to 
charge  him  any  fees,  this  being  the  agree- 
ment under  which  he  purchased  said  note 
and  deed  of  trust.  Dodson  &  Moon,  Attys. 
at  Law. "  The  money  due  upon  the  note  spe- 
cified in  the  foregoing  receipt  was  collected 
by  the  defendants,  who  failed  and  refused  to 
pay  the  same  over  to  the  plaintiff.  The  de- 
fendant Moon  pleaded,  in  substance,  that  he 
did  not  sign  the  receipt;  that  it  was  not 
siirned  by  any  one  authorized  by  him ;  that 
neither  he  nor  the  firm  of  Dodson  &  Moon, 
as  such,  ever  had  -the  possession,  custody,  or 
control,  for  collection  or  otherwise,  of  any 
such  note  or  paper  as  was  described  in  this 
receipt ;  not  did  he  or  his  firm,  at  any  time  or 
in  any  manner,  collect  or  receive  any  money 
thereon,  either  as  attorneys  at  law  or  other- 
wise :  but  that  the  giving  of  the  receipt  was 
the  individual  act  or  Dodson,  for  which  nei- 
ther Moon  nor  the  firm  was  in  any  manner 
responsible.  At  the  trial  the  plaintiff  of- 
fered evidence  to  show  that  the  receipt  in 
question  was  signed  by  Dodson  in  the  name 
of  his  firm,  and  that  he  afterwards  collected 
the  money  due  on  the  note,  giving  therefor 
receipts  signed,  by  him  individually,  and  had 
failed  to  account  for  the  money  collected. 
No  evidence  whatever  was  introduced  to  show 
that  ^loon  ever  had  any  knowledge  of  the 
transaction,  or  had  ever  ratified  the  giving 
of  the  receipt  to  Hall.  Nor  was  it  shown 
that  Moon  ever  had  personal  possession  of 
the  note,  or  recognized  its  possession  by  his 
firm,  or  that  he  took  part  in  or  knew  of  its  col- 
lection by  Dodson.  On  the  contrary,  as  the  re- 
ceipt itself  would  seem  to  indicate,  the  truth 
of  the  matter  probably  was  that  Dodson  traded 
to  Hall  a  note  payable  to  himself,  and  which 
he  held  in  his  individual  capacity ;  and,  as 
an  inducement  to>Hall  to  purchase  the  same, 
undertook  by  the  receipt  to  bind  the  firm  of 
Dodson  &  Moon  to  collect  the  note  free  of 
charge.  If  the  effect  of  giving  the  receipt 
was  to  obligate  that  firm  to  perform  the  serv- 
ice  indicated,  it  is  obvious  that  it  would 
make  no  difference  that  Moon  never  took  any^ 
active  part  in,  or  even  knew  of,  the  collec- 
tion and  misapplication  of  the  money  due  on 
the  note,  for  he  would  be  responsible  and  li- 
able for  every  act  of  Dodson  while  acting 
within  the  scope  of  his  authority  as  a  mem- 
ber of  the  partnership.    Therefore  the  ques- 
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tion  presents  itself  whether  Dodson,  by  virtue 
of  his  general  authority  to  represent  his  firm, 
could,  in  a  transaction  such  as  that  disclosed 
by  the  record  now  before  us,  make  a  contract 
binding  alike  upon  his  partner  and  himself 
as  composing  the  firm  of  Dodson  &  Moon. 
We  do  not  see  how  it  can  be  seriously  con- 
tended that  it  is  within  the  scope  of  the  au- 
thority of  one  member  of  a  partnership,  in  a 
private  transaction  between  himself  and  an- 
other, and  in  consideration  of  a  benefit  be- 
stowed upon  himself  alone,  and  not  shared  in 
1)y  his  partner,  to  undertake  to  bind  his  firm 
1»  any  agreement  whatsoever.  In  a  transac- 
tion of  this  kind,  he  would  be  acting  solely 
in  his  individual  capacity,  and  not  as  a  mem- 
ber of  his  firm.  We  had  thought  it  a  very 
universally  recognized  fact  that  lawvers  are 
in  the  habit  of  charging  their  clients  for  serv- 
ices, and  that  the  main  object  of  forming  law 
partnerships  was  the  avowwl  purpose  of  reap- 
ing a  goodly  harvest  of  fees.  In  fact,  com- 
plaint nas  frequently  been  made  that  lawyers 
sxe  sometimes  too  diligent  and  overzealous 
reapers.  But  in  all  seriousness  it  would  de- 
feat the  very  object  for  which  a  law  partner- 
ship was  formed  if  one  of  its  several  members 
were  allowed,  without  the  express  assent  of 
the  others,  to  undertake  to  bind  the  firm  to 
perform  legal  services  without  compensation 
-either  for  the  actual  time  and  labor  necessary 
to  be  expended  or  for  the  responsibility  and 
liability  the  firm  would  incur  by  the  under- 
.taking.  Certainly  ii  is  the  right  of  an  at- 
torney, acting  for  himself  alone,  as  a  matter 
of  charity  or  friendship,  to  collect  a  paper  for 
another  without  charging  a  fee  for  his  serv- 
ices ;  but  the  present  case  sufficiently  demon- 
43trates  how  serious  and  unjust  a  matter  it 
would  be  if  an  attorney  were  permitted  to 
thus  bind  his  partner,  without  his  consent, 
and  with  no  remuneration  for  the  risk  in- 
<jurred.  We  have  yet  to  see  the  rare  spectacle 
of  an  attorney  at  law,  or  a  firm  of  them,  ren- 
dering professional  services  gratuitously  as 
a  recognized  and  customary  incident  of  the 
business  in  which  they  engage.  We  have 
long  ago  departed  from  the  honorarium  from 
which  our  ancient  ancestors  in  this  noble  pro- 
fession either  wholly  or  partially  derived 
their  means  of  subsistence. 

Under  the  facts  shown  on  the  trial,  there- 
fore, we  have  no  hesitancy  in  saying  the 
plaintiff  failed  utterly  to  make  out  a  case. 
It  was  contended  by  counsel,  however,  that 
in  the  light  of  certain  evidence,  shown  to 
have  been  discovered  since  the  trial,  a  differ- 
ent result  would  be  inevitable  if  a  new  trial 
were  granted.  The  evidence  relied  on  was  a 
•certain  contract  purporting  to  have  been  en- 
tered into  between  Dodson  and  Payne,  and 
explaining  how  the  former  came  into  posses- 
sion of  the  note  sold  to  Hall,  as  follows: 
^This  agreement  made  the  Ist  day  of  March, 
29  L.  R.  A. 


1886.  witnesseth:  That  Larkin  Payne  has 
this  day  given  E.  M.  Dodson  his  note  for  the 
sum  of  fifteen  hundred  dollars,  which  is  to 
become  due  one  year  after  date,  and  has  made 
a  deed  of  trust  on  his  lands  in  Dade  Co. ,  Ga., 
to  secure  the  same.  The  agreement  between 
us  is  that  said  Dodson  is  to  negotiate  said 
note  to  the  best  advantage  possible,  and  for 
this  purpose  is  to  indorse  the  same,  if  neces- 
sary, and  is  to  apply  the  proceeds  of  the  note 
as  follows:  A  judgment  of  about  the  sum 
of  $350.00  in  the  superior  court  of  Dade  Co, 
in  favor  of  the  estate  of  E.  W.  Forester,  dec*d, 
now  controlled  by  M.  A.  B.  Tatum ;  what- 
ever interest  may  be  found  in  settlement  to 
be  due  from  me  (Payne)  to  Wm.  Glass  on  the 
mortgage  heretofore  given  to  him, *if  any; 
any  balance  of  fees  that  I  may  be  owing  to 
said  Dodson  or  to  Dodson  &  Moon ;  and  the 
balance  he  will  pay  over  to  said  Payne. 
NothinsT  will  be  paid  to  William  Glass  un- 
til further  order  from  said  Payne.  This  1st 
of  March,  1886.  E.  M.  Dodson.  Larkin 
Payne.**  Instead  of  being  impressed  that 
this  paper  would  aid  the  plaintiff's  case,  we 
are  the  more  strongly  convinced  that  in  no 
sense,  either  legally  or  morally,  is  Moon  lia- 
ble for  the  misapplication  by  Dodson  of  the 
money  which  the  latter  collected  upon  the 
note  intrusted  to  him  by  the  plaintiff's  testa- 
tor. Under  this  contract,  it  is  plain  that 
Dodson,  in  his  individual  capacity,  became 
the  trustee  of  Payne  to  raise  money  upon  the 
note,  and  apply  it  as  directed.  Certainly, 
it  was  not  an  undertaking  on  the  part  of  the 
firm  of  DodsQn  &  Moon,  and  Payne  could  not 
have  held  that  firm  liable  in  the  event  Dodson 
violated  the  trust.  The  mere  fact  that  Dod- 
son &  Moon  were  named  am6ng  the  benefici  - 
aries  thereunder  amounts  to  nothing,  for  it 
might  as  well  be  said  that  either  of  the  other 
beneficiaries  named  In  the  instrument  there- 
by became  responsible  for  Dodson 's  execu- 
tion of  the  trust,  simply  because  a  benefit 
would  be  conferred  upon  him  by  its  faithful 
performance  on  the  part  of  Dodson.  The 
only  effect  of  this  paper  upon  the  present 
case  is  to  show  that  Dodson,  instead  of  own- 
ing absolutely  and  in  his  own  right  the  note 
he  traded  to  Hall,  at  that  time  simply  held 
it  in  trust  for  Payne  for  the  purpose  of  ne- 
gotiation, etc.  With  the  performance  of  the 
personal  and  private  obligations  of  Dodson 
his  firm  had  nothing  to  do ;  so  we  think  the 
newlv  discovered  evidence  is  favorable  to 
the  defendants  rather  than  to  the  plaintiff, 
for  it  clears  up  the  last  doubt  as  to  whether 
Dodson  &  Moon  owned  the  note  at  the  time 
it  was  traded  to  Hall,  or  had  any  interest 
in  that  transaction. 
Judgment  affirmed, 

Atkinson,  J. ,  not  presiding. 
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Jam., 


PULLMAN'S    PALACE    CAR    CO..  Plff, 
in  Err., 

Elise  C.  MARTIN. 


(. 


.Ga.. 


-) 


*  1.  Without  reference  to  the  Uiw  re^ii- 
latinfiT  the  lli^bility  of  a  sleepin^^-car 
company  for  the  loss  of  property  by  a 

paasenger,  occasioned  by  the  o^ffU^noe  of  its 
empioy^e,  it  is  clear  that  in  a  case  where  the  jury 
could  reasonably  Infer  from  the  evidence  that 
the  property  lost  by  a  passenger  consisted  of  a 
sum  of 'money  and  such  articles  as  she  might  for 
her  personal  convenience  and  adornment  have 
appropriately  carried  with  her  in  the  car,  and 
that  the  same  was  stolen  by  an  employ^  of  the 
company  while  the  passenger  was  under  his  pro- 
tection, the  company  is  liable. 

8.  The  verdict  is  supported  by  the  evi- 
dencot  and  the  court  did  not  abuse  its  discre- 
tion in  refusing  a  new  trial. 

8.  Where  a  proper  and  complete  brief 
of  evidence  was  presented  to  thejudi^ 
for  bis  approval^  it  was  bad  practice  for  him.  on 
motion  of  the  opposite  party,  to  require  a  num- 
ber of  interrogatories  and  the  answers  to  sataie, 
all  of  which  were  fully  covered  by  the  brief, 
to  t)e  attached  to  such  brief;  and;  when  it  plainly 
appears  that  doing  so  was  entirely  unnecessary^ 
the  cost'of  bringing  such  8|.uperfluous  matter  to 
this  court  will  be  taxed  against  the  party  at  whose 
instance  it  was  added  to  the  brief. 

(January  28, 1805.) 

ERROR  to  the  City  Court  of  SavaoDah  to  re* 
view  a  Judgment  in  favor  of  plaintiff  in  an 
action  broufirbt  to  recover  the  value  of  certain 
jewelry  and  the  amount  of  some  money  which 
had  been  stolen  from  plaintiff  while  a  passen- 
ger in  one  of  defendant's  cars.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mewrs.  Barrow  ft  Osborne  and  Jack- 
son* ft  Leltwich*  for  plaintiff  in  error: 

When  the  sleeping-car  company  has  exer- 
cised a  reasonable  degree  of  watchfulness  to 
guard  the  passenger  against  the  danger  of  loss 
through  theft  or  robbery,  it  has  discharged  its 
full  duty  under  the  law. 

A  sleeping-car  company  is  neither  a  common 
carrier  of  passengers  nor  an  innkeeper.  The 
degree  of  diligence  incumbent  upon  it  is  not 
the  same  as  that  on  carriers  and  innkeepers. 

Pullman  Palace  Car  Co.  v.  Lx>we,  6  L.  R.  A. 
809,  28  Neb.  289;  Hutchinson,  Carr.  2d  ed. 
§  617;  Carpenters.  New  York,  N.  B.  db  H.  R. 
Co.  11  L.  R.  A.  759.  124  N.  Y.  68;  Lewis  v. 
New  York  Sleeping  Car  Co.  148  Mass.  269,  58 
Am.  Rep.  185;  Clarky.  Burns,  118  Mass.  275, 
19  Am.  Rep.  456;  Pullman  Palace  Car  Co.  v. 
Oavin.  21  L.  R.  A.  298.  93  Tenn.  58;  8  Wood, 
Railway  Law,  pp.  1708  et  seq. 

There  is  no  presumption  of  negligence 
against  a  sleeping-car  company  from  mere 
proof  of  loss. 

Puilman  Palace  Car  Co.  v.  Laioe,  supra. 

*  Headnotes  by  Atkinson,  J. 

NoTB.— For  liability  to  passengers  on  sleeping 
oars,  see  note  to  Mann- Boudoir  Gar  Co.  v.  Dupre 
(C.  C.  App.)  21  L.  R.  A.  289. 
29  L.  R.  A. 


In  this  state,  even  a  common  carrier,  who  is- 
held  to  the  highest  degree  of  care,  is  responsi- 
ble only  for  the  baggage  actually  placed  in  his^ 
custody. 

Code.  §  2071;  DibbU  v.  Brown,  12  Ga.  217.. 
56  Am.  Dec.  460. 

The  mere  fact  that  money  or  valuables  are 
in  the  clothing  or  the  immediate  belonging  of 
a  passenger,  in  a  sleeping  car,  which  are  worn 
during  the  day  and  plac^  under  his  pillow  or 
in  his  bed  at  night,  does  not  make  the  sleeping- 
car  company  the  custodian,  and  it  will  not  be- 
liable  for  the  loss  thereof,  without  some  evi- 
dence of  negligence. 

Carpenter  Y.  New  York,  N  H.  <fc  H,  R.  Co. 
and  Clark  v.  Burns,  supra. 

The  plaintiff  is  not  to  have  a  verdict  for  the 
loss  of  any  monev  which  he  was  not  carrying 
as  a  passenger  for  the  purpose  of  his  jour^ 
ne>. 

Batrott  V.  Pullman's  Palace  Car  Co.  51  Fed., 
Rep.  797. 

By  the  public  exhibition  of  the  earrings. 
Miss  Martin  had  led  every  dishonest  passenger 
on  the  car  into  temptation,  as  well  as  the  em- 
ploy^ of  the  company.  She  was  parading 
valuable  Jewelry  which  could  not  be  of  the 
slightest  service  to  her  as  a  passenger.  She. 
thus  manifestly  contributed  to  her  loss. 

8  Wood,  Railway  Law^  869,  p.  1703. 

Messrs.  William  D.  Harden  and  West^ 
ft  McLaws*  for  defendant  in  error: 

A  sleeping-car  company  is  not  liable  either 
as  carrier  or  as  innkeeper  for  property  stolen  • 
from  a  passenger. 

PuUman  Palace  Ca/r  Co.  v.  Smith,  78  111.  860^ 
24  Am.  Rep.  258. 

A  sleeping  car  company  is  not  responsible  as 
carrier  nor  as  innkeeper,  but  bound,  however, 
to  keep  watch,  and  take  reasonable  care  to- 
prevent  theft. 

Blum  V.  Southern  Pullman  Palate  Car  Co.  8* 
Cent.  L.  J.  591. 

A  sleeping-car  company  is  liable  to  a  pas- 
senger who,  while  occupying  a  berth  in  its  car, 
suf^rs  a  loss  of  his  personal  effects  by  theft 
owing  to  the  company's  neglect  to  maintain  a 
reasonable  watch. 

Woodruff  Sleeping  &  Parlor  Coach  Co.  v. 
Diehl,  84  Ind.  474,  48  Am.  Rep.  102. 

The  company  must  keep  watch  or  it  is 
liable. 

Pullman  Palace  Car  Co.  v.  Gardner  (Pa.)  16 
Am.  &  £ng.  R.  Cas.  824. 

A  corporation  running  sleeping  coaches  with 
sections  separated  from  the  aisle  only  by  cur- 
tains must  have  an  employe  ch^ged  with  the 
duty  of  carefully  and  continually  watching  the 
interior  of  the  car  while  the  berths  are  occu- 
pied by  sleepers. 

Carpenter  v.  New  York,  N.  H.  A  H.  R.  Co. 
124  N.  Y.  58,  11  L.  R  A.  759,  and  note, 
citing,  Ijcwis  v.  New  York  Sleeping  Car  Co.  148 
Mass.  267,  58  Am.  Rep.  135;  Rooty.  New  York 
Cent.  Sleeping  Car  Co.  28  Mo.  App.  200;  Wil- 
son V.  Baltimore  <fe  0.  R.  Co.  82  Mo.  App.  688; 
Pullman  Palace  Car  Co.  v.  Gaylord,  28  Am. 
L.  Reg.  N.  8.  788. 

Where  theft  occurs  the  Jury  are  warranted 
in  inferring  the  absence  of  the  porter,  or  lack. 
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of  watchfulness  at  his  post,  and  the  defendant 
must  overcome  this  inference.  ! 

Betis  V.  Baltimore  dt  0.  B,  Co.  26  Mo.  App. 
19. 

The  Pullman's  Palace  Car  Company  is  an 
innkeeper. 

20  Am.  L.  Rev.  p.  159;  18  Am.  L.  Rev.  p. 
174;  24  Am.  L.  Rev.  p.  569;  27  Am.  L.  Rev; 
p.  24;  Pullman  Palace  Car  Co.  v.  Loice,  6  L. 
R.  A.  809,  28  Neb.  239. 

Atkinson,  </.,  delivered  the  opinion  of  the 
court : 

1.  According  to  the  view  we  take  of  the 
nuestions  made  in  this  case,  it  is  unnecessary 
lor  us  to  determine  whether  in  Georgia  a 
sleeping-car  company  should  be  held  u>  the 
same  degree  of  diligence  as  is  imposed  upon 
an  innkeeper,  or  whether  it  shall  be  adjudged 
to  be  a  common  carrier ;  nor  is  it  necessary 
specially  to  define  its  appropriate  position 
among  that  class  of  persons  denominated 
"^ bailees  for  hire."  Whether  we  treat  this 
defendant  as  a  common  carrier  of  passengers, 
or  treat  it  as  an  innkeeper,  or  treat  it  as 
a  simple  lodging-house  keeper,  hiring  its 
space,  for  an  agreed  consideration,  for  sleep- 
ing apartments  for  a  determinate  period,  it 
would  be  responsible  for  personal  jewels  and 
belonging  of  a  passenger,  appropriate  to  his 
or  her  social  position  and  financial  standing, 
carried  by  such  passenger  while  traveling 
thereon,  and  for  his  or  her  convenience,  com- 
fort, or  personal  adornment,  to  the  extent, 
at  least,  of  making  good  to  such  person  any 
loss  resulting  from  a  theft  of  such  property 
by  its  own  employes  while  such  person  was 
under  their  protection.  It  guarantees,  at 
least,  that,  while  enjoying  the  comforts  af- 
forded by  the  car  of  the  defendant,  a  person 
traveling  thereon  shall  not  be  robbed  by  its 
employes.  To  what  extent  and  under  what 
circumstances  it  might  be  liable  for  the 
wrongdoing  of  other  persons  we  do  not  think 
is  involved^in  this  case,  and  do  not  at  present 
undertake  to  decide.  By  her  declaration  the 
plaintiff  alleged  that  on  or  about  March  2, 
1892,  she  was  a  passenger  for  hire  on  defend- 
ant's sleeping  car  **  America"  from  Chatta- 
nooira  to  Macon ;  that  by  the  contract  of  hir- 
ing it  undertook  to  use  reasonable  and  proper 
diligence  in  guarding  and  protecting  her 
from  loss  by  theft  while  she  slept,  during 
the  usual  hours  of  sleep,  in  the  berth  assigned 
to  her  on  the  car  by  defendant ;  that  she  had 
with  her  reasonable  money  and  jewelry,  to 
wit,  money  to  the  amount  of  $85  and  jewelry 
of  the  value  of  $700 ;  that,  upon  retiring  for 
the  night  upon  the  sleeper,  she  put  the  money 
and  jewelry  in  a  satchel,  and  placed  the 
satchel  between  her  person  as  she  lay  in  her 
berth  and  the  wall  of  the  car,  and  then 
went  to  sleep ;  that  defendant  so  negligently 
guarded  and  protected  her  while  she  was 
thus  sleeping  that,  through  its  negligence, 
some  person  unknown  to  her,  while  she  was 
asleep,  and  during  the  night,  took  the  money 
and  jewelry  from  the  satchel,  without  her 
knowledge,  and  stole  it,  etc. 

According  to  the  evidence  reported  in  the 
record,  the  plaintiff  was  a  passenger  upon 
defendant's  car,  and  on  the  evening  before 
she  lost  her  property,  in  conversation  with 
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another  passenflrer  with  whom  she  was  travel- 
ing, she  casually  so  exposed  her  pocketbook 
containing  the  money  and  jewelry  sued  for 
as  that  the  porter  of  the  car  saw  it  in  her 
possession,  and  saw  her  place  it  in  a  satchel.' 
Upon  retiring,  this  satchel  was  placed  in 
the  berth  beside  her,  between  herself  and  the 
wall  of  the  car.  She  testified  that  she  had 
not  removed  the  pocketbook  from  the  satchel, 
but,  upon  retiring,  went  to  sleep,  and  so 
remained  until  the  next  morning,  about  dav- 
light  or  before.  That  about  this  time  she 
was  awakened  by  a  sensation  as  of  some  per- 
son intruding  in  her  berth.  That  she  awoke 
and  recognized  the  head  of  the  porter,  a  serv- 
ant of  the  company,  inside  the  curtatn  of 
her  berth.  That  she  asked  what  he  meant, 
and,  when  ordered  to  close  the  curtain,  he 
said  he  had  come  in  to  call  her  for  break- 
fast at  Macon,  Ga.  She,  however,  went  to 
sleep  again, — does  not  know  how  long  she 
slept, — and  then  got  up  and  dressed  l^fore 
she  reached  Macon.  That  when  she  finally 
awoke  the  satchel  was  at  her  feet,  and  open. 
That  she  closed  the  satchel,  and  several  hours 
thereafter  reopened  it,  to  get  some  money 
with  which  to  purchase  fruit,  and  found  that 
the  money  and  jewelry  Were  gone.  That  she 
called  the  attention  of  the  conductor  to  it, 
and  search  was  made,  but  it  was  impossible 
to  recover  the  money  and  jewelry.  The  con- 
ductor testified  that  both  the  porter  and  him- 
self were  on  watch  until  all  the  berths  were 
made  down,  which  was  about  10 :  80  P.  M.  ; 
that  the  porter  then  retired,  and  he  remained 
on  watch  until  8:00  A.  M.,  at  which  time 
he  awoke  the  porter,  who  went  on  watch, 
and  he  then  retired ;  that  he  arose  between 
6 :  80  and  7 :  00  A.  M.  ;  that  from  the  time  the 
berths  were  made  down  until  he  retired  he 
was  constantly  watching  the  aisle  between 
the  berths,  to  see  that  the  occupants  thereof 
were  not  disturbed  in  their  persons  or  prop- 
erty while  they  slept ;  that  tHe  plaintiff  arose 
about  7 ;  00  o'clock,  but  did  not  report  her 
loss  until  about  11 :  80  A.  M.  ;  that  she  did 
not  say  where  her  satchel  had  b^n  during 
this  interval,  whether  she  had  left  it  un- 
guarded for  all  or  any  portion  of  the  time 
or  not.  The  porter  testified  that  he  did  not 
know  anything  of  the  earrings  or  money ; 
that  the  conductor  and  himself  were  both  on 
watch  until  the  berths  were  made  down,  and 
then  he  went  to  bed,  and  the  conductor  re- 
mained on  watch  until  8 :  00  A.  M.  ;  that  at 
that  hour  the  conductor  awoke  him,  and  he 
stood  watch  alone  until  the  passengers  arose 
the  next  morning ;  that  he  kept  a  strict  watch, 
did  not  go  to  sleep  at  any  time,  and  was  not 
out  at  any  of  the  stations ;  that  neither  the 
plaintiff  nor  her  property  was  interfered  with 
by  any  one  while  he  was  on  watch  ;  that  the 
other  door  was  not  locked,  because  it  was 
not  necessary,  as  he  was  on  watch  all  the  time, 
and  could  see  it ;  that  the  car  was  an  old  one, 
and  there  was  nothing  to  prevent  him  from 
seeing  from  one  door  to  the  other ;  that  he  did 
not  go  inside  the  curtain,  nor  put  his  head, 
his  arms,  or  bis  shoulders  inside  the  curtain, 
before  the  plaintiff  got  up;  that  he  did  not 
see  her  take  her  pocketbook  out  of  her  satchel 
at  any  time  during  the  trip,  or  show  her  ear- 
rings or  money  to  any  one ;  that  he  remained 
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on  watch  until  the  conductor  and  passengers 
ffot  up  in  the  morning,  and  then  the  con- 
ductor shared  his  watch ;  that  he  was  in  the 
car  the  entire  time,  but  was  in  bed  and  asleep 
between  1  and  8  A.  M.  ;  that  while  on  watch 
he  was  constantly  awake  and  on  duty,  guard- 
ing the  car,  the  property  in  it,  and  the  pas- 
sengers, and  no  one  could  have  disturbed  the 
passengers  or  their  property  without  his  see- 
ing it ;  that  he  blacked  shoes  that  night  at 
the  end  of  the  aisle,  in  the  body  of  the  car, 
where  he  had  a  full  view  through  the  aisle ; 
that  this  was  an  old-style  car,  and  had  no 
smoking  room  in  it ;  that  in  making  down 
the  berths  he  closed  both  sashes  of  the  win- 
dows; that  the  windows  all  had  fastenings, 
to  prevent  their  being  raised  from  the  out- 
side ;  that  there  was  no  conversation  between 
the  plaintiff  and  himself;  that  in  waking 
the  passengers,  if  she  was  not  already  up, 
he  woke  her  in  the  same  manner  as  he  awoke 
other  passengers,  by  calling,  and,  if  no  an- 
swer was  made,  by  putting  his  hand  on  the 
berth  curtains  and  pushing  them  in  until 
they  touched  her,  so  as  to  arouse  her;  that 
this  was  always  the  way  passengers  were 
waked  up. 

That  this  passenger  lost  her  jewelry  and 
money,  and  that  she  lost  them  while  a  pas- 
senger in  this  car,  are  both  facts  which  may  be 
taken  as  established  beyond  controversy  bv  the 
evidence.  The  plaintiff's  testimony  places 
the  porter,  the  servant  of  this  defendant,  in 
such  a  situation  as  that  he  might  easily  have 
purloined  her  property.  According  to  his 
own  statement,  it  was  not  necessary  for  him 
to  have  put  his  head  inside  her  berth.  Ac- 
cording to  her  statement,  he  did  put  his  head 
inside  of  her  berth,  and  thereafter  she  found 
her  satchel  open  and  her  purse  gone.  These 
circumstances,  even  in  the  face  of  a  denial 
by  the  porter,  would  have  furnished  strong 
inferential  evidence  that  he  was  the  man  who 
appropriated  these  goods.  His  guilt,  we 
think,  is  practically  dem'onstrated  by  his 
own  testimony  and  that  of  the  conductor. 
According  to  the  conductor,  he  was  constantly 
on  guard  from  the  time  the  passengers  retired 
the  evening  before  until  3  o'clock  in  the 
morning ;  and  if  his  testimony  be  true— and 
it  is  not  disputed  by  any  one — it  would  have 
been  impossible  for  any  person  without  his 


knowledge  to  have  intruded  upon  the  privacy 
of  this  passenger  during  this  interval,  and 
stolen^  her  property.  According  to  the  tes- 
timony of  the  porter,  from  3  o'clock  A.  M. 
until  the  time  when  the  passengers  arose  he 
was  constantly  on  guard  for  the  purpose  of 
protecting  the  persons  and  property  of  the 
passengers  against  the  depredations  of  other 
people ;  that  he  was  in  a  position  where  he 
could  have  seen  and  would  have  seen  any 
person  who  intruded  upon  the  passengers  in 
that  car,  and  that  no  such  thine:  was  done. 
So  that,  according  to  his  own  statement  and 
the  statement  of  the  conductor,  it  would  have 
been  impossible  for  any  person  other  than 
one  of  these  two  to  have  robbed  this  plaintiff 
between  the  hour  when  she  retired  and  the 
hour  when  she  arose.  But  since  she  was 
robbed,  and  since,  as  we  have  seen,  it  would 
have  been  impossible  for  any  person  other 
than  one  of  these  two  to  have  robbed  her, 
then  the  inference  is  that  she  was  robbed  by 
the  one  or  the  other  of  these  employes ;  and 
for  the  larceny  of  either  the  company  would 
be  responsible.  We  think  the  eviaence  of 
this  plaintiff  established  beyond  controversy 
that  the  porter  intruded  his  head  into  her 
berth  and  stole  her  property.  He  was  the 
person  identified  by  the  passenger  as  having 
intruded  upon  her  privacy.  According  to 
his  testimony,  .at  the  time  she  says  it  was 
done,  it  would  have  been  impossible  for  any 
person  other  than  he  to  have  entered  unob- 
served. This  was  the  view  the  jury  might 
have  taken  of  this  case  in  the  court  below. 
The  onlj^  reasonable  conclusion  to  be  drawn 
from  this  evidence  is  that  the  servant  of  the 
defendant,  whose  duty  it  was  to  guard  the 
person  and  property  of  this  passenger  while 
she  slept,  purloined  the  chattels  sued  for; 
and  we  therefore  think  that,  without  refer- 
ence to  the  liability  imposed  upon  the  com- 
pany for  injuries  resulting  from  the  negli- 
gence of  its  employes,  the  jury  were  justified 
in  finding  against  it  because  of  the  larceny 
committ^  by  its  servants. 

2.  It  is  unnecessary  to  discuss,  further  than 
is  therein  stated,  the  question  of  practice  re- 
ferred to  in  the  third  headnote  to  this  opin- 
ion. 

Let  the  judgment  of  the  court  belou)  be  affirmed. 
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1.  An  obligation  in  tlie  natnre  of  a  serr- 
itude  upon  an  estate  conveyed  with  a 
water  priTilege  may  be  enforced,  without  any 
personal  obligation  of  subsequent  purchasers, 
under  a  stipulation  that  the  ffrantee,  his  heirs 


aud  assigns,  shall  pay  a  certain  part  of  the  sums 
paid  for  flowage  or  damages  to  the  proprieton 
of  lands  above  a  reservoir. 

8«  An  obligation  to  pay  a  portion  of  the 
expense  of  the  repairs  to  a  dam  is  not 
created  by  a  stipulation  id  a  deed  that  tbe  grantee 
shall  pay  a  part  of  tbe  sums  which  have  to  be 
paid  for  flowage  or  damages  to  proprietors  of 
lands  above  tbe  dam. 

8.  A  servitude  by  preseription,  eharir* 
in£^  property  with  the  payment  of  a 


Note.— The  doctrine  that  a  liability  to  make  peri- 
odical payments  of  money  may  be  established  by 
prescription  as  a  servitude  on  real  property,  seems 
to  be  a  new  development  of  the  law  of  easements, 
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for  which  there  is  no  direct  precedent.  Believing 
the  authorities  most  nearly  pertinent  are  presented 
in  the  case  itself,  no  attempt  will  be  made  to  an- 
notate tbe  case. 
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portion  of  the  expense  of  repairs  to 

A  dam  from  which  a  water  power  is  furnished 
to  the  premises,  is  created,  where  for  more  than 
fifty  years  an  annual  contribution  by  the  owner 
of  the  servient  estate  has  been  paid  as  a  duty  and 
collected  by  the  other  party  as  a  riffht. 

(October  4, 1885.) 

RESERVATION  by  the  Superior  Court  for 
Bristol  County  for  the  opiDion  of  the  Su- 
preme Judicial  Court  of  an  action  brought  to 
compel  defendant  to  pav  a  portion  of  the  dam- 
ages caused  by,  and  of  the  costs  of  maintaining, 
a  dam  used  to  raise  a  head  of  water  for  the  oper- 
ation of  water  powers,  one  of  which  was  owned 
by  defendant.    Judgment  for  plaintiff , 

The  facts  are  stated  in  the  opinions. 

Mr,  A.  M.  Alser  for  plaintiff. 

Mr.  6.  £.  Wiuiams  for  defendant. 


Allen,  J,,  delivered  the  opinion  of  the 
court : 

The  parties  have  agreed  upon  all  the  facts 
deemed  to  be  material.  The  Taunton  Manu- 
facturing Company  built  the  reservoir  dam 
on  land  owned  by  it  in  1882,  at  a  time  when 
it  was  the  owner  of  five  mill  privileges  on 
the  stream  below,  all  of  which  were  then  in 
operation.  This  dam  was  for  the  sole  use 
of  the  mills  upon  said  mill  privileges,  and 
was  essential  to  the  reasonable  enjoyment  of 
all  of  the  water  powers,  as  the  natural  flow 
of  the  stream  during  much  of  the  year  would 
be  inadequate  for  furnishing  power.  Under 
this  state  of  thini^s,  the  corporation,  in  the 
first  place,  on  August  12,  1888,  conveyed  to 
the  Bristol  Print- Works  Company  the  two 
lowest  mills,  the  land  being  described  by 
metes  and  bounds,  ^together  with  all  the 
buildings  thereon,  and  all  the  rights,  prlvi- 
lef^es,  easements,  and  appurtenances  to  the 
said  land  in  any  wise  appertaining  or  belong- 
ing, and  all  the  streams  and  water  rights  and 
power  thereof,  also  the  dam  and  force  of 
water.  **  On  September  6,  1888,  the  corpora- 
tion conveyed  the  next  lowest  mill  to  Charles 
Richmond,  under  whom,  through  mesne  con- 
veyances, the  defendant  claims.  This  deed 
conveyed  the  land  and  buildings  "and  the 
water  power,  dam,  and  all  the  appurtenances 
and  privileges  thereto  belonging,**  and  con- 
taine"d  further  provisions  as  fol  lows :  **  First. 
This  conveyance  is  made  subject  to  the  right 
and  privilege  granted  by  said  Taunton  Manu- 
facturing Company  to  the  Bristol  Print- 
Works  Company,  their  successors  and  as- 
signs, to  draw  water  from  a  reservoir  of  said 
Taunton  Manufacturing  Company  through 
the  premises  herein  described  and  convey«S, 
and  to  enter  on  said  premises  for  the  purpose 
of  relaying  and  repairing  the  aqueduct  and 
pipes  leading  through  the  same.  Secondly. 
The  said  Richmond,  his  heirs  and  assigns, 
grantees  of  these  premises,  shall  be  held  and 
obliged  at  all  times  to  pay  to  the  Taunton 
Manufacturing  Company,  their  successors 
and  assigns,  one  fifth  part  of  all  sums  which 
they  may  be  held  or  agreed  to  pay  for  llowage 
or  damages  to  the  proprietors  of  any  lands 
by  reason  of  any  dam  made,  or  which  may 
be  made,  by  said  Taunton  Manufacturing 
Company,  or  their  successors  or  assigns  of 
any  part  of  the  estate  of  the  said  Taunton 
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Manufacturing  Company,  upon  any  stream 
or  waters  flowing  to  their  mills.  .  .  . 
Fourthly.  This  conveyance  is  made  subject 
to  the  reservations  and  privileges  granted  to 
the  Bristol  Print- Works  by  the  Taunton 
Manufacturing  Company.  Fifthly.  .  .  . 
The  said  Taunton  Manufacturing  Company 
intending  hereby  to  alien  and  assign  unto 
the  said  Charles  Richmond,  his  heirs  and 
assigns,  all  and  singular  the  rights,  privi- 
leges, easements,  and  appurtenances  to  the 
said  land  in  any  wise  belonging  or  appertain- 
ing, and  all  the  streams,  dam,  waterpower, 
and  privileges,  and  head  and  fall  of  water 
(excepting  as  above  excepted),  for  the  con- 
siderations above  mentioned  and  set  forth. 
To  have  and  to  hold  the  lands,  buildings, 
waters,  and  works  aforesaid,  with  all  and 
singular  the  rights,  privileges,  easements, 
and  appurtenances  thereto  belonging,  and 
which  have  been  or  of  right  can  be  used 
or  enjoyed  therewith,  unto  him,  the  said 
Charles  Richmond,  his  heirs  and  assigns, 
forever,  except  as  above  excepted. "  The  de- 
fendant contends  that  the  above  deed  con- 
veyed no  riierht  in  the  reservoir,  and  that  the 
clause  requiring  Richmond  and  his  heirs  and 
assigns  to  pay  one  fifth  of  the  damages  for 
flowing  is  not  binding  on  subsequent  owners : 
and  these  are  the  principal  questions  which 
have  been  argued  m  the  case.    It  is  not  dis- 

Suted  that  the  title  and  rights  of  the  Taunton 
lanufacturing  Company  to  the  upper  mill 
and  privilege  nave  come  through  mesne  con- 
veyances to  the  plaintiff. 

If  the  construction  of  a  deed  is  doubtful, 
the  practical  construction  put  upon  it^by  the 
parties  and  their  successors  may  be  looked  at 
in  connection  with  the  deed  itself  and  the 
circumstances  existing  at  the  time  of  its 
execution.  Beynolda  v.  Boston  Rubber  Co, 
160  Mass.  240,  and  cases  there  cited.  Until 
recently  the  parties  in  interest  have  assumed 
and  have  acted  on  the  theory  that  Richmond 
and  his  heirs  and  assigns  had  an  interest  in 
the  additional  water  power  created  by  the 
reservoir,  and  were  bound  to  pay  one  fifth 
of  the  damages  for  flowing.  This  is  shown 
by  the  following  facts:  On  July  15,  1835, 
the  Taunton  Manufacturing  Company  con- 
veyed to  James  E.  Mills  and  others  the 
upper  mill  and  privilege  on  the  stream, 
^with  the  dams  and  water  privileges  there- 
on, together  with  all  the  right  which  said 
Taunton  Manufacturing  Company  have  to 
flow  the  land  between  the  premises  hereby 
conveyed  and  the  bridge  where  the  old  road 
to  Boston  crosses  Canoe  river;  the  dams, 
water  privileges,  and  rights  of  flowage  hereby 
intended  to  be  granted  and  reserved  being 
fully  set  forth  in  and  subject  to  an  agreement 
by  and  between  the  grantor  and  grantees, 
bearing  even  date  with,  and  to  be  referred  to 
al  ways  as  a  part  of  these  presents. "  The  said 
agreement  provided,  among  other  things, 
as  follows:  "First.  The  reservoir  dam  at 
White's  bridge  above  Whittenton  shall  not 
be  altered  in  any  mode  without  the  consent 
of  the  parties  therein  interested,  or  a  majority 
of  them :  provided,  however,  that  the  pro- 
prietors of  the  Whittenton  mill  shall  always 
cause  to  be  let  down  from  said  reservoir  a 
quantity  of   water  sufficient  to  propel   the 


503 


Massachusbttb  SuFttsacB  Judicial  Court. 


Oct., 


present  machinery  of  the  Hopewell  mills  [the 
Hopewell  mills  were  next  below  the  Whit- 
tenton  mill]  until  the  water  in  said  reservoir 
shall  be  drawn  down  to  the  level  of  the 
present  Whittenton  dam ;  and  the  proprietors 
of  the  Whittenton  mill  shall  be  entitled  to  a 
fair  .compensation  from  all  the  parties  in- 
terested in  the  said  reservoir  for  the  time  and 
labor  of  drawing  the  water  as  aforesaid. 
Second.  The  water  between  said  reservoir 
dam  and  Whittenton  mills  shall  be  used 
hereafter  as  has  been  heretofore  customary ; 
that  is  to  say»  the  Whittenton  proprietors 
shall  do  no  act  to  prevent  the  natural  flow 
of  water  over  their  premises  by  raising 
their  dam  above  its  present  height.  .  .  . 
Fourth.  The  damages  accruing  from  time  t^ 
time  for  flowagc  shall  be  apportioned  between 
the  proprietors  of  the  Whittenton  mills  and 
the  mills  now  and  formerly  belonging  to  the 
Taunton  ManufacturiuK  Company  by  the 
award  of  judicious  persons,"  etc. 

The  defendant  derived  his  title  as  follows : 
The  title  of  Richmond  passed  to  Galen  Hicks, 
under  the  foreclosure  of  a  mortgage  dated 
October  4,  1833j  in  which  reference  was  made 
to  the  deed  of  the  Taunton  Manufacturing 
Company  to  Richmond.  On  March  1.  1848. 
Hicks  conveyed  to  Dean  &  Morse  with  a 
similar  reference;  and  they,  in  like  manner, 
on  April  1,  1849,  conveyed  to  the  Dean  Cotton 
&  Machine  Company,  which  in  its  turn,  on 
November  28,  1874,  conveyed  to  the  Taunton 
Cotton  &  Machine  Company  the  land  and 
water  privileges,  "together  with  all  the 
rights  of  flowage  appurtenant  to  said  estate, 
and  all  the  right,  title,  and  interest  of  the 
grantor  in  the  reservoir  and  flowage  company 
[this  company  will  be  hereinafter  described] , 
and  subject  to  all  the  liability  on  account  of 
such  rights ;  and,  in  relation  thereto,  ref- 
erence may  be  made  to  an  agreement  between 
the  Taunton  Manufacturing  Company  and 
James  K.  Mills  and  others,  dated  July  15, 
1835,  and  to  the  award,"  etc.  On  June  1, 
1880,  the  Taunton  Cotton  &  Machine  Company 
conveyed  the  property  to  Park  Mills,  a  cor- 
poration, with  this  provision:  "This  con- 
veyance shall  also  include  whatsoever  rights, 
title,  and  interest,  with  the  liabilities  there- 
on, said  corporation  has  in  the  Taunton  Re- 
servoir «fc  Flowage  Co."  On  July  19.  1889." 
the  Park  Mills  conveyed  to  Staples,  the  de- 
fendant, with  a  similar  provision.  On  the 
same  day,  the  Taunton  Cotton  &  Machine 
Company  also  executed  a  deed  of  the  same 
premises  to  the  defendant,  "  together  with  all 
rights  of  flowage  appurtenant  to  said  estate, 
and  all  the  right,  title,  and  interest  of  the 
grantor  in  the  Reservoir  &  Flowage  Co. ,  and 
subject  to  all  the  liabilities  on  account  of 
such  rights.  And,  in  relation  thereto,  ref- 
erence may  be  made  to  three  papers ;  namely, 
first,  an  agreement  between  the  Taunton 
Manufacturing  Company  and  James  K.  Mills 
and  others,  dated  July  15,  1835,  together 
with  the  award,"  etc. 

The  reservoir  and  flowage  company  referred 
to  in  some  of  the  above  deeds  was  established 
as  follows:  In  1852,  the  owners  of  the  sev- 
eral mills,  all  being  corporations  associated 
together  as  a  voluntary  association,  under  the 
name  of  the  Taunton  Reservoir  &  Flowage 
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Company,  "for  the  purpose  of  aiding  in  the 
supplying  themselves  with  water  by  the  res- 
ervoir dam,"  and  appointed  Willard  Lever- 
ing, one  of  the  owners  of  the  Whittenton 
mills,  their  agent,  from  time  to  time,  as  the 
damages  for  flowing  should  become  duc»  to 
collect  their  proportions  thereof,  and  to  pay 
the  same  to  the  owners  of  lands  flow^.  The 
annual  damages  for  flowing  were  in  the  same 
vear  fixed  by  agreements  at  $1,842.89,  and 
have  not  since  been  changed.  These  damages 
are  fair  and  reasonable.  From  that  time  to 
the  present,  Lovering  (who  died  in  1875)  and 
the  successive  owners  of  the  Whittenton  mills 
have  continued  without  objection,  in  behalf 
of  the  owners,  from  time  to  time,  of  the 
several  mills,  under  the  name  of  the  Taunton 
Reservoir  &  Flowage  Company,  to  collect 
from  said  mill  owners  and  to  pay  out  said 
damages  for  flowing,  and  to  repair  the  reser- 
voir dam.  and  to  draw  water  from  the  reser- 
voir, and  to  collect  from  the  several  mill 
owners  their  respective  shares  of  the  expense 
thereof.  The  defendant,  however,  without 
assenting  thereto  or*  dissenting  therefrom, 
otherwise  than  is  herein  stated,  refused  from 
time  to  time,  as  said  charges  accrued,  to  pay 
any  part  thereof,  on  the  ground  that  he  had 
not  used  the  water.  Bills  for  the  annual 
expense  of  maintaining  the  reservoir  dam  as 
rendered  to  the  several  mill  owners  were 
usually  made  out  under  the  general  state- 
ment **To  Flowage,"  without  setting  forth 
items  for  repairs  or  for  drawing  the  water; 
but  sometimes  the  bills  were  itemized.  In 
1885,  the  reservoir  dam  having  been  injured 
by  a  freshet,  it  was  repaired  at  an  expense  of 
$812.12,  and  the  owners  of  all  of  said  mills 
paid  their  proportional  shares  of  such  ex- 
pense. From  the  time  of  the  execution  of  the 
above  agreement  to  the  present,  the  use  of 
the  reservoir  dam,  except  as  herein  stated, 
has  been  in  accordance  with  the  terms  of  the 
agreement,  and  no  person  has  objected  thereto 
or  made  any  claim  inconsistent  therewith; 
and  all  the  mills,  when  operated,  have  had 
the  enjoyment  of  the  head  of  water  created 
by  said  reservoir  dam,  and  of  the  reserve 
waters  thereby  stored,  and  no  person  other 
than  the  owners,  from  time  to  time,  has  used 
the  same,  or  had  any  interest  therein.  The 
water  rights  belonging  to  the  two  lower-mill 
privileges  have  been  legally  extinguishc<l  by 
abandonment.  The  defendant's  mill  build- 
ings are  standing;  the  water  wheels  are  in 
position  ;  but  the  dam  at  his  mill  was  carried 
away  by  a  flood  a  few  months  before  the  con- 
veyance to  him  ;  and  he  has  not  operated  the 
mill  or  used  the  water  power,  but  he  has  not 
abandoned  the  same. 

The  defendant  contends  that  the  above 
agreement,  whereby  the  Taunton  Reservoir  & 
Flowage  Company  was  formed,  was  for  a 
partnership,  and  was  one  which  the  corpora- 
tions were  not  authorized  to  make,  under  the 
decision  in  WftitUnlon  Mills  v.  VpUm^  10 
Gray,  582.  We  have  no  occasion  to  consider 
that  question.  This  agreement  is  referred  to 
for  the  purpose  of  showing  the  practical  con- 
struction put  upon  the  grant  to  Richmond, 
and  for  this  purpose  it  may  be  looked  at, 
whether  valid  or  invalid.  The  right  of  the 
plaintiff  to  maintain  the  bill  in  equity  does 
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not  depend  upon  that  agreement.  The  own- 
-ers  of  the  defendant's  mill,  from  the  time  of 
the  conveyance  to  Richmond,  in  1888,  down 
to  the  time  of  its  conveyance  to  the  defend- 
:ant,  have  annually  contributed  one  fifth  of 
the  damages  for  flowing  caused  by  the  reser- 
voir dam,  and  one  fifth  of  the  expense  of  re- 
pairing the  same,  and  one  fifth  of  the  com- 
pensation for  drawing  the  water  from  the 
^same  ;  and  during;  said  period,  and  from  the 
time  said  reservoir  dam  was  built,  the  motive 
power  of  said  mill  has  been  furnished  by  the 
water  drawn  from  said  reservoir,  except  that, 
since  steam  came  into  general  use,  steam 
power  has  also  been  employed.  But  since 
1890  the  defendant  has  refused  to  make  such 
contribution.  The  owners  of  the  two  lowest 
privileges  contributed  in  like  manner  their 
proportion  as  fixed  by  the  award  referred  to, 
^own  to  the  time  of  the  extinguishment  of 
their  water  privileges ;  and  the  owners  of  the 
two  upper  privileges  have  also  paid  their  re- 
spective proportions  according  to  the  award. 
"  Such  being  the  facts,  we  come  now  to  con- 
sider the  question  of  the  defendant's  right 
and  liability.  The  reservoir  would  natu- 
rally be  of  some  benefit  to  the  lower- mill 
privileges,  without  any  express  grant.  But 
upon  the  construction  of  the  deed  to  Rich- 
mond, taken  by  itself  alone,  and  without  ref- 
■erence  to  what  followed,  there  would  be 
strong  reason  for  holding  that  some  right, 
the  extent  of  which  is  not  defined,  in  the 
water  power  created  by  the  reservoir  dam, 
was  intended  to  be  included  in  the  grant. 
This  water  power  was  in  actual  use  at  the 
time  of  the  grant,  and  was  essential  to  the 
reasonable  enjoyment  of  what  was  in  terms 
granted.  Moreover,  the  reference  in  the  deed 
to  the  rights  of  the  Bristol  Print- Works  Com- 
pany under  the  deed  (then  recent)  of  the  grant- 
or to  that  company  shows  clearly  that  it  was 
understood  that  some  right  in  the  water 
power  created  by  the  reservoir  was  included 
in  that  deed.  The  provision  binding  Rich- 
mond and  his  heirs  and  assigns  to  pay  one 
^fth  part  of  the  damages  caused  by  the  flow- 
ing to  som^  extent  implies  that  a  similar 
right  was  intended  to  be  granted  to  Richmond 
and  his  heirs  and  assigns.  The  conveyance 
includes,  in  broad  terms,  "all  and  singular 
the  rights,  privileges,  easements,  and  ap- 
purtenances to  the  said  land  in  any  wise  be- 
longing or  appertaining,  and  all  the  streams, 
Klam,  water  power,  and  privileges,  and  head 
-and  fall  of  water,  *withair  the  rights,  priv- 
ileges, easements,  and  appurtenances  thereto 
belonging,  and  which  have  been  or  of  right 
can  be  used  or  enjoyed  therewith. "  It  would 
seem,  therefore,  even  upon  the  deed  alone, 
when  construed  in  view  of  the  facts  then  ex- 
isting, that  some  right  in  the  power  created 
bv  the  reservoir  dam  was  by  implication  in- 
<;iuded.  The  plaintiff  has  cited  several  cases 
to  show  that  there  is  an  implied  ^rant  of 
whatever  within  the  grantor's  power  is  neces- 
sary to  the  beneficiaf  enjoyment  of  the  thine 
granted ;  and  others  may  be  found  collected 
in  Cass  v.  MinoL  158  Mass.  577,  585.  In  this 
respect  the  deea  to  Richmond  is  not  like  the 
•deeds  which  were  under  consideration  in 
Brace  v.  Yale,  4  Allen,  898,  and  Whitney  v. 
Wheeler  Cotton  Mills,  151  Mass.  896,  7  L.  R. 
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A.  618,  cited  by  the  defendant.  But  this 
construction  of  the  deed,  if  otherwise  doubt- 
ful, is  made  very  clear  by  the  subsequent  acts 
of  the  parties.  The  whole  plan  was  to  treat 
the  reservoir  as  existing  for  the  common  bene- 
fit of  all  the  mill  privileges  which  have  been 
mentioned.  This  is  s^hown  especially  by  the 
agreement  in  lb85,  and  by  the  voluntary  as- 
sociation formed  by  the  owners  of  the  sev- 
eral mills  in  1852,  under  the  name  of  the 
Taunton  Reservoir  &  Flowage  Company.  The 
deed  of  1874,  in  the  defendant's  chain  of  title, 
refers  to  both  of  these.  The  two  deeds  to  the 
defendant  himself,  in  1889,  both  contain  a 
like  reference.  The  action  of  all  the  defend- 
ant's predecessors  in  title,  and  of  the  owners 
of  the  other  privileges,  has  from  the  begin- 
ning been  in  accordance  with  this  view  as  to 
the  title.  We  find  nothing  tending  in  any 
degree  to  show  that  anv  other  view  was  ever 
taken  till  after  the  defendant's  purchase,  in 
1889.  Looking,  therefore,  at  the  deed  itself 
under  which  the  defendant's  title  is  derived, 
and  at  the  subsequent  acts  of  the  parties  in 
interest,  we  are  of  opinion  that  a  right  to  have 
the  use  and  benefit  of  the  reservoir  was  in- 
cluded in  the  grant  to  Richmond  and  his  heirs 
and  assigns,  and  that  such  right  has  descended 
to  the  defendant.  The  extent  of  this  right, 
and  the  manner  of  defining  and  enforcing  it, 
we  need  not  now  consider. 

The  question  then  arises,  whether  a  coart 
of  equity  should  enforce  against  the  present 
owner  of  the  premises  the  stipulation  in  the 
deed  that  Richmond  and  his  heirs  and  assigns 
should  pay  one  fifth  part  of  the  sums  paid  for 
flowing  or  damages  to  the  proprietors  of  lands 
above  the  reservoir  dam.  In  England  it  seems 
to  be  the  tendency  of  recent  decisions  to  hold 
that  thfe  burden  of  a  covenant,  unless  possibly 
one  which  amounts  to  a  grant,  never  at  law 
runs  with  the  land,  except  as  between  land- 
lord and  tenant;  and  that  in  equity  the 
court  will  not,  as  against  assigns,  enforce 
covenants  calling  for  the  payment  of  money, 
but  only  covenants  which  are  merely  re- 
strictive as  to  the  use  of  the  land.  Haywood 
v.  Brunswick  Permanent  Ben.  Bldg.  Soc.  L. 
R.  8  Q.  B.  Div.  AO^\Austerherryv,  Oldham, 
L.  R.  29  Ch.  Div.  750;  Clegg  v.  Hands,  L. 
R.  44  Ch.  Div.  504;  Gale,  Easements,  6th 
ed.  61,  62 ;  Goddard,  Easements,  4th  ed.  24. 
This  doctrine  has  not  usually  been  accepted 
in  the  United  States.  It  has  been  held  in 
many  d^isions  in  this  commonwealth  and 
elsewhere  that  at  law  the  burden  of  a  cove- 
nant may  run  with  the  land.  Savage  v. 
Mason,  3  Cush.  500;  Branson  v.  Coffin,  108 
Mass.  175,  11  Am.  Rep.  385;  Richardson  v. 
Tobey,  121  Mass.  457,  23  Am.  Rep.  283 ;  King 
v.  Wight,  155  Mass.  444  ;  Joy  v.  St.  Louis,  138 
U.  S.  1,  84,  34  L.  ed.  848,  853 ;  Pitch  v.  John- 
son, 104  111.  Ill ;  Hazlett  v.  Sinclair,  76  Ind. 
489 ;  Norjket  v.  Cronticell,  64  N.  C.  1 ;  3  Pom. 
Eq.  Jur.  ^  1295.  It  has  also  often  been  held 
elsewhere  that  a  provision  like  that  contained 
in  the  deed  to  Richmond  is  itself  a  covenant 
binding  upon  the  grantee  and  his  heirs  and 
assigns;  that  it  will  run  with  the  land ;  that 
it  is  valid  in  law  ;  and  that  the  relief  granted 
by  a  court  of  equity  is  not  to  be  limited  to 
those  covenants  which  are  merely  restrictive, 
but  will  be  extended  to  covenants  to  do  posi- 
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ti  ve  acte  involving  the  expenditure  of  monev. 
Bvrbank  v.  PilUhury,  48  N.  H.  475,  97  Am. 
Dec.  688 ;  Kellogg  v.  Bobinaon,  6  Vt.  276,  27 
Am.  Dec.  550 ;  Atlantic  Dock  Co.  v.  Leavitt, 
54  N.  Y.  35,  18  Am.  Rep.  556;  Bawen  v. 
Beck,  94  N.  Y.  86,  46  Am.  Rep.  124 ;  Finley 
V.  Simpson,  22  N.  J.  -L.  311,  58  Am.  Dec. 
252 ;  Sparkman  v.  Gone,  44  N.  J.  L.  252 ; 
Maynard  v.  Mooi'e,  76  N.  C.  158;  Georgia 
Southern  B.  Co.  v.  Beeves,  64  Ga.  492 ;  Ccm- 
duitt  V.  Boss,  102  Ind.  168 ;  Maxon  v.  Lane, 
Id.  864.  See,  also,  Rawle,  Covenants,^  272, 
note.  In  this  commonwealth,  however,  it  has 
been  held  that  such  a  provision  in  a  deed  poll 
does  not  constitute  a  technical  covenant. 
Parish  V.  Whitney,  8  Gray,  516  Maine  v. 
Cumston,  98  Mass.  817;  Martin  v.  Drinan, 
128  Mass.  516.  In  Kennedy  v.  Owen,  186 
Mass.  199,  the  court  followed  the  earlier 
decisions  in  saying  that  such  a  provision  is 
not  technically  a  covenant  running  with  the 
land,  because  the  grantee  sealed  nothing,  but 
that  it  is  rather  ^a  mere  personal  obligation, 
imposed  upon  and  assumed  by  the  grantee, 
and  bindingupon  himandhislegal  representa- 
tives as  an  implied  contract  entered  into  with 
the  grantor, "—**  an  obligation  which,  if  en- 
forceable at  all  against  the  purchasers,  is  to 
be  enforced  against  them  by  a  court  of  equity 
alone.  ^  That  case  did  not  call  for  the  de- 
termination of  the  question  whether  such 
equitable  remedy  existed  or  not.  The  present 
case,  however,  raises  that  question.  An  or- 
dinary easement  binding  the  eranted  prem- 
ises may  be  created  in  favor  of  the  grantor, 
his  heirs  and  assigns,  by  words  contained  in 
a  deed  poll.  Atkins  v.  Bordman,  2  Met.  457, 
462,  87  Am.  Dec.  100;  Bomn  v.  Conner,  6 
Cush.  182,  185.  The  grantee's  acceptance 
of  the  deed  subjects  the  granted  estate,  both 
in  his  own  hands  and  in  the  hands  of  all 
others  who  may  come  in  under  him,  to  the 
easement  reserved.  And  we  see  no  good  rea- 
son why,  under  circumstances  like  those 
existing  in  the  present  case,  an  easement  or 
servitude  calling  for  the  performance  of  posi- 
tive acts  may  not  also  be  created  in  like 
manner.  This  seems  to  be  implied  by  the 
language  of  the  court  in  Dyer  v.  Sanford,  9 
Met.  895,  408,  48  Am.  Dec.  899.  See  also 
Maine  v.  Cumston,  98  Mass.  817;  Sehwoerer 
V.  Boylston  Market  Asso.  99  Mass.  285,  297, 
298 ;  Wobiim  v.  Henshaw,  101  Mass.  198,  8 
Am.  Rep.  888.  It  is  binding  upon  the  origi- 
nal grantee,  and  his  assigns  with  xibtice  are 
bound  in  like  manner,  at  least  to  the  extent 
that  the  performance  of  the  duty  may  be 
charged  upon  the  land  to  which  they  succeed. 
The  general  doctrine  of  the  equitable  en- 
forcement of  agreements  concerning  the  oc- 
cupation and  mode  of  use  of  real  estate  is 
explained  in  the  familiar  cases  of  Whitney 
V.  Union  B.  Go.,\\  Gray,  859,  71  Am.  Dec. 
715 ;  and  Parker  v.  Nightingale,  6  Allen.  841, 
88  Am.  Dec.  682.  We  are  brought,  therefore, 
to  the  conclusion  that  the  obligation  imposed 
by  the  deed  to  Richmond  may  be  enforced  as 
an  obligation  in  the  nature  of  a  servitude 
upon  the  estate  of  the  defendant,  though  not 
as  a  personal  obligation  of  the  defendant. 

The  final  question  which  we  have  to  de- 
termine is,  whether  the  plaintiff  is  entitled 
to  recover  one  fifth  part  of  the  cost  of  repairs 
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upon  the  reservoir  dam  and  of  the  plaintiff  *» 
compensation  for  drawing?  the  water,  as  weli 
as  one  fifth  part  of  the  sum  paid  for  flowing. 
The  deed  to  Richmond  does  not  in  terms  in- 
clude such  cost  of  repairs.  The  language  ia 
that  Richmond  and  his  heirs  and  assigns 
** shall  be  held  and  obliged  at  all  times  te^ 
pay  to  the  Taunton  Manufacturing  Company, 
their  successors  and  assigns,  one- fifth  part  of 
all  sums  which  they  may  be  held  or  agree  to 
pay  for  flowage  or  damages  to  the  proprietors 
of  any  lands  by  reason  of  any  dam  made  or 
which  may  be  made  by  said  Taunton  Manu- 
facturing Company,  or  their  successors  or 
assigns  of  any  part  of  the  estate  of  the  said 
Taunton  Manufacturing  Company,  upon  any 
stream  or  waters  flowing  to  their  mills. "" 
This  language  does  not  admit  of  a  construc- 
tion which  will  bind  Richmond  and  his  heirs- 
and  assigns  to  pay  for  repairs  of  the  dam. 
It  is  limited  to  sums  paid  for  flowing  to  the 
proprietors  of  other  lands.  Independently  of 
this  provision,  the  relation  of  the  parties 
growing  out  of  the  conveyance  of  the  mill 
privilege  and  water  power  would  not  bind 
the  grantees  to  pay  any  part  of  the  cost  of 
such  repairs.  The  right  which  was  granted 
in  respect  to  the  reservoir  was  not  any  in- 
terest in  the  dam,  but  merely  some  ri^ht 
in  respect  to  the  flow  of  water  in  additioE> 
to  that  which  the  grantee  would  take  as  ri- 
parian owner.  The  ownership  and  immediate 
control  of  the  dam  remained  with  the  grantor. 
The  duty  of  exercising  due  care  to  make  it 
safe  rested  with  the  grantor  alone.  The 
grantor  and  grantees  did  not  become  loint 
owners  of  the  dam,  and  would  not  be  jointly 
liable  for  damages  in  case  of  its  giving  way» 
by  reason  of  negligent  construction.  A  right 
to  have  a  quantity  of  water,  in  addition  to 
the  natural  flow  of  the  stream,  sent  down  from 
the  reservoir,  does  not  carry  with  it  aa 
ownership  in  the  reservoir  dam.  The  agree- 
ment between  the  Taunton  Manufacturing- 
Company  and  James  E.  Mills  and  others^ 
which  was  made  a  part  of  the  deed  from  the 
former  to  the  latter  in  1835,  is  significant  as- 
showing  the  mode  in  which  it  was  then  un- 
derstood that  the  water  was  to  be  used ;  but 
Richmond  was  not  a  party  to  it,  nor  doea 
the  agreement  contain  anything  to  show  that 
it  was  understood  that  he  was  to  bear  a. 
part  of  the  cost  of  making  repairs.  The 
agreement  entered  into  by  the  various  mill 
corporations  in  1852,  under  the  name  of  the 
Taunton  Reservoir  &  Flowage  Company, 
contained  nothing  in  respect  to  the  cost  of 
repairs,  so  far  as  is  shown  by  the  agreed 
statement  of  facts. 

No  distinct  agreement  or  stipulation  being 
shown  calling  for  the  payment  of  one  fifth 
of  the  cost  of  maintaining  the  dam,  we  have 
to  consider  whether  a  servitude  has  been  im- 
posed on  the  defendant's  land  by  prescript 
tion,  requiring  such  contribution.  It  is 
agreed  that  the  owners  of  the  defendant's- 
property,  **  from  the  time  of  its  conveyance  to- 
Richmond,  in  1838,  down  to  the  time  of  its 
conveyance  to  the  defendant,  have  annually 
contributed  one  fifth  of  the  flowage  damairea 
caused  by  the  reservoir  dam,  and  one  fiftli  of 
the  expense  of  repairing  the  same,  and  one 
fifth  of  the  compensation  for  drawing  thee 
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water  from  the  same ;  and  during  said  period, 
and  from  the  time  said  reservoir  dam  was 
built,  the  motive  power  of  said  mill  has  been 
furnished  by  the  water  drawn  from  said  reser- 
voir." After  describing  the  agreement  of 
1852  between  the  various  mill  corporations, 
the  statement  of  facts  recites  that,  from  that 
time  down  to  the  present,  Lovering  and  the 
successive  owners  of  Whittenton  mills  have 
continued  without  objection  to  collect  from 
the  owners  of  the^  several  mills  **the  flowage 
damages,  and  repair  the  reservoir  dam,  and 
draw  water  from  the  reservoir,  and  collect 
from  the  several  mill  owners  the  respective 
shares  of  the  expense  thereof. "  The  one  party 
collected  the  money  as  a  right;  the  other 
paid  it  as  a  dutv.  It  would  seem  that  the 
evidence  is  sufficient  to  establish  such  a  serv- 
itude by  prescription,  if  in  law  such  a 
servitude  can  be  so  created. 

The  duty  is  of  the  same  character  as  that 
which  is  created  by  the  provision  in  the  deed 
to  Richmond,  binding  him  and  his'  assigns 
to  pay  one  fifth  of  the  sum  paid  for  flowing. 
Its  connection  with  the  estate  and  rights 
granted  is  equally  close.  A  covenant  to 
make  the  payments  would  run  with  the  land. 
A  duty  imposed  on  the  grantee  and  his  as- 
signs by  stipulation  in  the  deed  would  be  en- 
forced in  equity  against  the  land.  We  see  no 
reason  why  the  same  duty  may  not  be  estab- 
lished by  prescription.  In  Doane  v.  Badger, 
12  Mass.  65,  it  was  recognized,  though  not 
expresslv  decided,  that,  where  the  owner  of 
a  close  had  an  ancient  right  to  take  water 
from  a  well  and  pump  situated  on  another 
close,  he  miffht  be  bound  by  prescription  to 
keep  the  welland  pump  in  repair.  It  is  well 
established  that  there  may  be  a  prescriotive 
duty  to  maintain  fences  (Branson  v.  Cojfin, 
108  Mass.  175.  185,  11  Am.  Rep.  885,  and 
cases  cited)  ;al80,  ways  (MiddUfteldv.  GhurcJt, 
Mills  Knitting  Co.  160  Mass.  267) .  See  also 
Lynn  v.  Turner,  Cowp.  86;  Anonymous, 
Lofft,  556,  where  it  was  held  that  there  may 
be  a  prescriptive  duty  of  keeping  the  bed  or 
banks  of  a  stream  in  order.  »o,  where  a  res- 
ervoir dam  is  maintained  for  the  benefit  of 
several  estates,  the  duty  of  repairs  in  whole 
or  in  a  specified  proportion  may  be  estab- 
lished by  prescription  as  a  charge'against  one 
of  the  estates  in  interest.  The  duty  of  pay- 
ing one  fifth  of  the  reasonable  compensation 
for  drawing  water  rests  on  the  same  grounds. 
For  these  reasons,  in  the  opinion  of  a  major- 
ity of  the  court,  the  payment  of  the  whole 
sum  claimed  may  be  enforced  against  the 
land  of  the  defendant. 

Decree  for  the  plaintiff. 

Field,  Ch.  J, ,  dissenting : 

I  am  unable  to  agree  to  the  opinion  of  a 
majority  of  the  court.  That  opinion,  in  ef- 
fect, is  that  there  has  been  acquired  by  pre- 
scription an  easement  or  servitude  in  the  land 
of  the  defendant  being  the  "^ Brick  Mill,"  so 
called,  and  its  appurtenances,  whereby  that 
land  is  bound  to  contribute  one  fifth  part  of 
the  annual  flowage  damages  caused  by  the 
reservoir  dam  as  erected  by  the  Taunton  Man- 
ufacturing Company  in  1832.  and  one- fifth 
part  of  the  reasonable  expenses  incurred  in 
repairing  that  dam,  and  one  fifth  part  of  a 
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reasonable  compensation  for  the  time  and 
labor  expended  in  drawing  water  from  the 
reservoir,  in  accordance  with  the  require- 
ments of  the  agreement  of  1885.  The  case 
was  submitted  upon  an  agreed  statement  of 
facts.  The  defendant  acquired  his  title  to  the 
brick,  mill  and  its  appurtenances  by  two 
deeds,  each  dated  July  12,  1889.  At  that 
time  the  dam  on  the  estate  conveyed  to  the 
defendant  had  been  carried  away,  and  had  not 
been  rebuilt,  but  the  mill  buildini^  were 
standing  and  the  water  wheelb  were  in  posi- 
tion, and  this  condition  of  things  has  re- 
mained to  the  present  time.  The  defendant 
has  never  operated  the  mills  or  used  the  water 
power,  although  he  has  not  abandoned  any 
rights  he  may  have  in  the  water  power  or  in 
the  reservoir. 

It  is  agreed,  among  other  things,  as  fol- 
lows: **The  defendant,  at  the  time  he  ac- 
cepted his  deeds,  did  not  have  actual  knowl- 
edge of  the  contents  of  the  award  alleged 
therein  to  have  been  delivered  to. him,  or  of 
any  of  the  agreements  herein  mentioned  ;  but 
the  said  awa^  and  agreements,  and  the  books 
of  the  Taunton  Reservoir  «&  Flowage  Com- 
pany, running  back  for  more  than  forty 
years,  were  then,  and  ever  since  have  been,  in 
the  possession  of  the  plaintiff,  and,  upon  in- 
quiry, the  defendant  could  at  any  time  have 
ascertained  all  facts  which  are  herein  stated, 
although  he  had  no  actual  knowledge  of  the 
existence  of  the  said  books  or  agreements 
This  statement  shall  not,  however,  be  so  con- 
strued as  to  exclude  a  finding  on  the  facts 
stated  of  constructive  knowledge."  Neither 
the  defendant  nor  any  of  his  predecessors  in 
title,  while  owners  or  occupiers  of  the  estate, 
were  parties  to  any  of  these  agreements  or  to 
the  award. 

There  is  much  discussion  in  the  opinion  of 
the  majority  of  the  court  upon  the  effect  of 
the  deed  of  the  defendant's  premises  from  the 
Taunton  Manufacturing  Company  to  Charles • 
Richmond,  dated  September  6,  1838,  and  of 
the  mesne  conveyances  under  which  the  de- 
fendant claims  title,  as  well  as  of  the  two 
deeds  to  the  defendant,  although  this  discus- 
sion seems  not  absolutely  necessary  to  the  de- 
cision. In  the  deed  to  Richmond  it  is  stipu- 
lated that  the  grantee,  his  heirs  and  assigns, 
** shall  be  held  and  obliged  at  all  times  to  pay 
to  the  Taunton  Manufacturing  Company, 
their  successors  and  assigns,  one  fifth  part  of 
all  sums  which  they  may  be  held  or  agreed 
to  pay  for  flowage  or  damages  to  the  pro- 
prietors of  any  lands  by  reason  of  any  dam 
made,  or  which  may  be  made,  by  said  Taun- 
ton Manufacturing  Company,  or  their  succes- 
sors or  assigns  of  any  part  of  the  estate  of  the 
said  Taunton  Manufacturing  Company,  upon 
any  streams  or  waters  flowing  to  their  mills. " 
This  provision  is  referred  to  in  subsequent 
deeds.  It  covers,  however,  only  one  fifth 
part  of  the  damages  for  flowage,  and  does  not 
include  any  part  of  the  expenses  of  repairs 
of  the  reservoir  dam  or  of  drawing  on,  the 
water  of  the  reservoir. 

It  is  conceded  by  the  majority  of  the  court 
that,  under  our  decisions,  these  stipulations 
on  the  part  of  the  grantees  in  the  several 
deeds  do  not  constitute  technical  covenants 
on  their  part,  because  they  are  deeds  poll. 
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The  decision  of  a  majority  of  the  court  does 
not  proceed  on  the  ground  of  any  promise, 
express  or  to  be  implied,  on  the  part  of  the 
defendant  to  perform  the  stipulations  on  the 
part  of  the  grantee  in  the  deed  to  Richmond, 
or  the  stipulations  on  the  part  of  the  grantees 
in  any  of  the  subsequent  deeds  which  consti- 
tute the  defendant's  chain  of  title.  The  de- 
cree is  not  against  the  defendant  personally, 
but  it  is  a  decree  against  his  laud ;  and  it 
establishes  a  charge'  against  this  land,  not 
only  for  one  fifth  of  the  damages  caused  by 
fiowage,  but  also  for  one  fifth  of  the  expenses 
of  the  repairs  of  the  reservoir  dam  and  of 
drawing  off  the  water.  The  decree  proceeds 
on  the  ground  of  a  right  acquired  by  prescrip- 
tion more  comprehensive  than  anything  con- 
tained in  any  of  the  deeds  under  which  the 
defendant  claims  title,  which  is  in  the  nature 
of  ai^  easement  or  servitude  inherent  in  the 
land,  but  which  does  not  involve  any  per- 
sonal obligation  upon  the  owner  of  the  land. 

To  establish  this  easement  or  servitude,  the 
majority  of  the  court  rely  upon  the  follow- 
ing statement  of  the  acroed  statement  of 
facts :  "The  owners  of  the  Brick  mill,  from 
the  time  of  its  conveyance  to  Charles  Rich- 
mond, in  1833,  down  to  the  time  of  its  con- 
veyance to  the  defendant,  have  annually  con- 
tributed one  fifth  of  the  fiowage  damages 
caused  by  the  reservoir  dam,  and  one  fifth  of 
the  expense  of  repairing  the  same,  and  one 
fifth  of  the  compenflati(m  for  drawing  the 
water  from  the  same ;  and  during  said  period, 
and  from  the  time  said  reservoir  dam  was 
built,  the  motive  power  of  said  mill  has  been 
furnished  by  the  water  drawn  from  said  reser- 
voir, except  that,  since  steam  came  into 
general  use.  steam  power  has  also  been  em- 
ployed. "  The  effect  of  the  decision  seems  to 
be  that  when  an^  one  buys  a  mill  privilege 
on  a  stream  which  at  the  time  of  the  pur- 
chase is  unused,  because  the  dam  on  the 
privilege  has  been  carried  away,  if  the  stream 
has  on  it  a  reservoir  dam  belonging  to  other 
persons  some  distance  above,  and  if,  as  a  fact, 
his  predecessors  in  title  have  maintained  the 
dam  on  the  mill  privilege,  and  used  the  mill, 
and  have  also  contributed  to  the  maintenance 
of  the  reservoir  for  more  than  twenty  years 
continuously,  an  easement  or  servitude  is  ac- 
quired by  prescription  in  the  land  which  con- 
stitutes the  mill  privilege,  for  the  benefit  of 
the  owners  of  the  reservoir,  or  as  appurtenant 
to  the  reservoir,  to  have  this  contribution 
continued  payable  out  of  the  land,  even  al- 
though the  purchaser,  at  the  time  of  the  con- 
veyance of  the  mill  privilege  to  him,  knew 
nothing  of  any  such  contribution,  and  the 
registry  of  deeds  contained  no  information  on 
the  subject. 

With,  perhaps,  one  or  two  exceptions,  ease- 
ments in  land  are  passive  in  their  character, 
and,  when  acquired  by  prescription,  consist 
in  the  right  to  use  the  servient  tenement  in 
a  certain  manner  defined  by  an  adverse  user 
continued  for  the  requisite  period  of  time, 
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and  they  are  acouired  by  notorious  acts  done 
on  the  land  under  a  claim  of  right.  Pay- 
ments'of  varying  sums  of  money  from  year  to 
year  by  an  owner  of  a  mill  privilege  to  the 
owners  of  a  reservoir  situated  on  the  stream 
some  distance  above  the  privilege  are  not  in 
their  nature  notorious  acts  done  on  the  mill 
privilege.  It  is  said  that  there  may  be  a 
prescriptive  duty  to  maintain  fences  and 
ways ;  and  Branson  v.  Coffln.  108  Mass.  175, 
11  Am.  Rep.  835,  and  MiddUpeld  v.  Church 
Mills  Knitting  Co.,  160  Mass.  267,  nre  cited. 
The  actual  decision  in  Branson  v.  Cajfin  was 
upon  the  effect  of  a  covenant  of  the  grantor 
in  a  deed.  MiddUfield  v.  Church  Mills  Knit- 
ting Co.  was  decided  upon  a  demurrer  to  the 
declaration,  and  it  was  said  that  the  duty  of 
the  defendant  to  maintain  the  highway  was 
"sufficiently  alleged  for  the  purposes  of  the 
case  at  bar. "  The  manner  in  which  that  duty 
originated  did  not  appear  in  the  declaration. 
But  if  it  be  conceded,  without  expressing  any 
opinion  on  the  subject,  that  a  duty  to  main- 
tain fences  and  repair  ways  can  be  established 
by  prescription  or  by  covenant,  these  are  con- 
fessedly exceptions  to  the  general  rule  that 
an  active  duty  can  be  attached  to  land.  To 
deduce  from  these  exceptions  the  rule  that  an 
active  duty  can  be  attached  to  land  by  pre- 
scription to  pay  money  from  time  to  time  for 
the  maintenance  of  an  artificial  reservoir  of 
water  belonging  to  other  persons,  miles  away 
from  the  premises,  which  is  a  permanent  ease- 
ment in  the  land,  whether  the  water  is  used 
or  not,  is,  so  far  as  I  know,  attaching  un- 
usual incidents  to  land,  for  which  there  is  no 
precedent.  Secret  liens  or  interests  in  land, 
a  knowledge  of  which  cannot  be  obtained  by 
a  view  of  the  land  itself,  or  by  a  search  in 
the  proper  registry  of  deeds,  certainly  ought 
not  to  be  extended.  As  the  decision  of  the 
majority  of  the  court  rests  upon  the  doctrine 
of  prescription,  I  do  not  consider  whether 
such  Incidents  as  are  attached  to  the  land  of 
the  defendant  by  the  decision  can  be  at- 
tached to  land  by  covenants  in  a  deed,  or 
whether,  in  the  present  case,  from  the  stipu- 
lations in  the  deed  poll  which  concern  the 
duty  of  the  grantees,  a  promise  can  be  im- 
plied against  the  present  defendant  to  per- 
form these  stipulations,  as  a  continuing 
promise,  to  whosoever  maintains  the  reser- 
voir, or  whether  the  deeds  can  be  construed 
as  deeds  upon  the  condition  that  these  stipu- 
lations shall  be  performed.  Neither  do  I 
consider  whether  a  court  of  equity  in  this 
commonwealth  will  enforce  stipulations  for 
the  payment  of  money  contained  in  a  deed 
poll. against  the  assigns  of  the  grantee.  I 
dissent  from  the  doctrine  that,  on  the  facts 
agreed  In  the  present  case,  an  easement  in  tbe 
defendant's  land,  of  the  kind  described  in 
the  opinion  of  the  majority  of  the  court,  has 
been  established  by  prescription. 

Holmes  and  Lathrop*  <//.,   concur  In 
this  dissent. 
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-^l.  Tlieword'VailroacU**inits  broadest 
sifi^flcation,  includes  »  street  rail- 
road. When  the  word  is  used  in  a  statute  there 
is  no  definite  rule  of  construction  as  to  whether 
it  includes  street  railroads.  It  may,  or  it  may 
not,include  them.  The  meaning:  of  the  word  must 
depend  upon  the  context  and  the  general  intent 
of  the  statute  in  which  it  is  used. 

JB*  Besides  Judicial  construction  of  stat- 
utes there  is  known  to  the  law  an- 
other kind  of  construction.  This  kind  of 
construction  has  especial  application  to  statutes 
for  the  regulation  of  the  different  departments 
of  the  government,  and  is  the  interpretation  put 
upon  them  by  the  actual  administration  of  them 
by  such  departments.  As  distinguished  from  Ju- 
dicial construction,  it  is  called  the  practical  con- 
struction of  statutes. 

3*  A  practical  construction  of  a  statute 
by  a  governmental  department,  while  not  of 
such  high  authority  as  a  Judicial  interpretation 
of  the  act,  is,  when  not  in  conflict  with  the  con- 
stitution or  the  plain  intent  of  the  act,  of  great 
persuasive  force  and  efficacy. 

4.  The  contention  is  made  that  a  street 
railroad  extendinjg^  alonfl^  the  streets 
of  a  single  city*  and  wholly  located  within  a 
single  county,  is  not  a  railroad  in  the  contempla- 
tion of  our  statute  requiring  railroads  to  be  as- 
sessed for  taxation  by  the  comptroller  of  the 
state,  and  that  the  same  can  be  assessed  for  taxes 
only  by  the  county  tax  assessor.  For  more  than 
twelve  years  past  the  comptroller  of  the  state 
has,  under  the  act  in  question,  or  acts  of  similar 
import,  assessed  all  railroads  for  taxation,  in- 
cluding street  railroads  located  in  a  single  city 
and  county.  The  taxes  have  always  been  paid  to 
the  state  upon  such  street  railroads,  upon  such 
assessments,  without  objection;  the  legislature 
with  knowledge  of  such  practice  has  several 
times  repealed  the  statute  containing  such  pro- 
vision, and  passed  other  acts  containing  similar 
provisions;  thousands  of  dollars  having  been  col- 
lected under  such  assessments,  and  no  objection 
made,  and  no  attack  upon  the  validity  of  the 
same.  Held^  that  such  practical  construction  of 
the  act  by  an  executive  department  of  the  gov- 
ernment is  a  matter  of  which  the  court  can  take 
Judicial  notice,  and  that  under  the  circum- 
stances stated  the  greatest  deference  and  re- 
spect should  be  paid  to  the  same,  and  that  the 
same  should  not  be  interfered  with. 

a*  The  courts  cannot  enjoin  an  officer 
of  the  state  from  the  collection  of  the  staters 
taxes  merely  because  they  think  he  might  adopt 
a  mode  which  would  be  fairer  and  more  equita- 
ble, if  the  mode  he  is  pursuing  is  authorized  by 
the  statute.    It  is  only  when  the  tax  is  illegal,  or 

■•■Headnotes  by  Liddon,  J", 


NOTB.— For  injunction  against  taxes,  see  note  to 
Odlin  v.  Woodruff  <Pla.)  22  L.  R.  A.  609. 

For  illustrations  of  the  fact  that  street  railways 
are  not  railroads  within  some  other  statutory 
provisions,  see  Montgomery  v.  Philadelphia  City 
Pass.  R.  Co.  (Pa.)  9  L.  R.  A.  389;  Byrne  v.  Kansas 
City,  Ft.  8.  &  M.  R.  Co.  (C.  C.  App.  6th  C.)  24  L.  R. 
A.  608. 
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is  being  illegally  collected,  that  an  injunction 
should  be  granted. 
6.   The  state's  lien  for  taxes,  having^  at- 
tached by  the  assessment  of  the  prop- 

erty»cannot  be  devested  by  a  subsequent  Judicial 
sale  in  a  proceeding  In  which  the  state  is  not  a 
party,  even  though  the  decree  under  which  the 
sale  was  made  directs  that  the  property  be  sold 
free  from  all  liens  and  incumbrances.  In  such  a 
case  the  lien  continues  until  the  taxes  are  paid, 
and  a  bill  of  complaint  not  alleging  a  payment  or 
a  tender  of  the  taxes  is  demurrable. 
7«  Private  parties  have  no  ri§^ht*  in 
proceedings  in  which  the  state  is  not  a  party 
by  consent,  to  have  a  decree  entered  which  will 
devest  it  of  its  statutory  tax  lien  upon  the  prop- 
erty ii^volved  in  the  suit,  and  force  it  to  collect 
its  taxes  in  some  other  manner  than  that  pre- 
scribed by  the  statute.  No  court  hits  Jurisdic- 
tion or  authority  to  enter  a  decree  to  such  ef- 
fect. The  state,  by  its  legislature,  has  ample 
power  to  -choose  its  own  method  of  collecting 
its  taxes,  and  when  the  method  chosen  violates 
no  constitutional  provision  no  court  can  require 
it  to  adopt  any  other  method. 

(October  18, 1895.) 

APPEAL  by  defendant  from  a  decree  of  the 
Circuit  Court  for  Hillsborough  County  in 
favor  of  plaintiff  in  an  action  brought  to  en- 
join the  sale  of  defendant's  railway  for  taxes. 
Becersed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  William  B^  Lamar,  Atty-Qen,, 
and  W,  A.  Carter,  States  Atty.^  for  appel- 
lant. 

Mr,  P.  O.  Knie^ht,  for  appellee: 

Where  property  is  in  the  hands  of  a  re- 
ceiver it  is  entitled  to  the  absolute  protection 
of  the  court,  and  the  receiver  cannot  be  dis- 
turbed in  that  possession,  even  by  the  state,  by 
virtue  of  its  sovereign  power,  for  nonpayment 
of  taxes,  and  the  only  way  in  which  the  state 
can  collect  its  taxes  is  by  petition  to  the  court 
asking  that  the  receiver  be  instructed  to  pay 
its  taxes. 

Ex  parte  Tyler,  Petitioner,  U^  U.  S.  164, 
87  L.  ed.  689. 

When  controversy  arises  as  to  ihe  legality  of 
the  tax  claimed,  there  ought  to  be  no  serious 
difficulty  in  adjusting  such  controversy  upon 
proper  suggestion.  The  usual  course  pursued 
in  such  cases  is  by  intervention  pro  interesse 
suo,  as  in  the  instance  of  sequestration. 

2  Dan.  Ch.  PI.  &  Pr.  4lh  ed.  1057,  1744; 
Savannah  v.  Jesup,  106  U.  8.  563,  27  L.  ed. 
276. 

If  the  taxes  are  found  valid,  they  must  be 
paid;  if  invalid  the  couit  will  so  declare,  sub- 
ject to  the  review  of  the  appellate  tribunals. 

Prince  Qeorge  County  Comrs.  v.  Clarke,  36 
M(}.  206;  Oreeley  v.  Providence  8av.  Bank,  98 
Mo.  458;  Central  lYvst  Co.  v.  New  York  City 
db  N.  R.  Go.  1  L.  R.  A.  260.  110  N.  Y.  250; 
Tuba  County  v.  Adams,  7  Cal.  37;  Georgia  v. 
AUantic  <&  O.  R.  Co,  3  Woods,  C.  C.  434; 
Wester^i  U,  Teleg,  Co.  v.  Atlantic  &  P.  Teleg. 
Co.  7  Biss.  367;  Covell  v.  Heyman,  111  U.  8. 
176,  28j  L.  ed.  890;  King  v.  Wooten,  2  C.  8. 
App.  651,  54  Fed.  Rep.  612;  High,  Receivers, 
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8ded.  §  139;  Ellis  v.  Vernon  Ice,  Light  <fe 
Water  Co,  b6  Tex.  109. 

A  purchaser  at  a  judicial  sale  is  entitled  to 
look  to  the  judgment  or  decree  for  the  meas- 
ure of  his  rights,  and  need  look  no  further. 
It  is  his  contract  with  the  court  and  should 
not  be  changed. 

Central  Trust  Co.  of  New  York  v.  Wabash, 
St.  U  d  P,  R.  Co.  80  Fed.  Rep.  832;  Booth, 
Street  Railways,  §  271. 

The  difference  between  street  railroads  and 
railroads  for  general  traffic  is  well  understood. 
The  difference  consists  in  their  use,  and 
not  in  their  motive  power.  A  railroad  the 
rails  of  which  are  laid  to  conform  to  the  grade 
and  surface  of  the  street,  and  which  is  other- 
wise constructed  so  that  the  public  is  not  ex- 
cluded from  the  use  of  any  part  of  the  streets 
as  a  public  way;  which  runs  at  a  moderate 
rate  of  speed,  compared  to  the  speed  of  traffic 
railroads;  which  carries  no  freight, but  only  pas- 
sengers from  one  part  of  a  thickly  populated 
district  to  another,  in  a  town  or  city  and  its 
suburbs,  and  for  that  purpose  runs  its  cars  at 
short  intervals,  stopping  at  the  street  crossings 
to  receive  and  discbarge  its  passengers, — is  a 
street  railroad  whether  the  cars  are  propelled 
by  animal  or  mechanical  power. 

Williams  v.  City  Electric  street  R.  Co.  41 
Fed.  Rep.  556;  Newell  v.  Minneapolis,  L,  & 
M.  R.  Co.  85  Minn.  112,  59  Am.  Rep.  808. 

Liddon*  </.,  delivered  the  opinion  of  the 
court : 

The  appellee,  who  was  complainant  in  the 
court  below,  brought  its  bill  of  complaint  to 
enjoin  the  appellant  (defendant  below)  from 
selling  a  certain  line  of  street  railroad  for 
the  payment  of  certain  state  and  county  taxes. 
ThQ  property  in  question  is  an  electric  street 
railroad  located  upon  certain  streets  of  the 
city  of  Tampa,  and  wholly  situated  with- 
in the  county  of  Hillsborough.  The  taxes 
sought  to  be  collected  are  for  the  year  1898, 
and  have  not  been  paid.  The  property  was 
levied  upon  and  a  sale  thereof  advertised. 
A  demurrer  to  the  bill  of  complaint,  for  gen- 
eral want  of  equity,  and  upon  other  grounds, 
was  overruled,  and  a  temporary  injunction 
granted,  restraining  the  sale  of  the  property. 
The  appeal  is  taken  from  these  orders. 
.  Without  attempting  to  give,  even  in  a  di- 
gested form,  the  allegations  of  the  bill  of 
complaint,  it  is  sufficient  to  say  that  two 
principal  grounds  are  set  forth  why  the  pro- 
ceedings to  sell  the  property  should  be  en- 
joined. Inverting  the  order  in  which  they 
are  stated  in  the  bill  of  complaint,  these  rea- 
sons, briefly  stated,  are  i\s  follows:  1.  That 
the  assessment  of  the  property  by  the  comp- 
troller, under  the  statute  regulating  the  as- 
sessment of  railroads,  was  null  and  void, 
and  that  the  same  should  have  been  assessed 
by  the  county  tax  assessor  under  the  general 
statutes  for  the  assessment  of  real  and  per- 
sonal property.  2.  That  the  property,  after 
assessment,  passed  out  of  the  hands  of  the 
parties  owning  it  at  the  time  of  such  assess- 
ment, and  was  sold  at  a  judicial  sale,  in  pro- 
ceedings to  which  the  state  was  not  a  party  ; 
that  the  order  under  which  such  sale  was 
made  directed  ^that  the  same  be  sold  free 
from  any  mortgages,  judgments,  mechanics', 
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laborers',  materialmen's,  and  other  liens  or  in- 
cumbrances of  any  kind  whatsoever,  and  that^ 
all  parties  consented  thereto. "  That  the  prop- 
erty sold  for  a  large  sum  of  money,  which 
was  paid  into  the  registry  of  the  court,  where- 
it  still  remained.  That  such  sale  was  con- 
firmed and  a  deed  made  to  the  purchaser,  con- 
veying the  property  to  him  in  fee  simple, 
free  from  all  liens  and  incumbrances.  That- 
the  complainant  is  now  the  owner  of  the  prop- 
erty. That  the  property  was  sold  pendente 
lite,  and  that  it  was  the  intention  of  said 
sale  that  the  money  for. which  said  property 
should  be  sold  should  be  brought  into  court 
and  should  represent  the  property,  and  that 
any  liens  and  incumbrances  whatever  exist- 
ing against  the  same  should  be  paid  out  of 
said  fund,  and  that  said  property  should  be 
sold  free  from  any  and  all  liens  and  incum- 
brances whatever.  Wherefore  it  is  claimed- 
that  the  property  should  not  be  lield  liable 
for  the  taxes,  but  that  the  same  should  be 
paid  out  of  the  funds  in  the  registry  of  tbe^ 
court. 

Under  the  first  objection,  that  the  assess- 
ment of  the  property  by  the  comptroller,  un- 
der the  statute  regulating  the  assessment  of 
railroads,  was  illegal  ana  void,  it  is  urged* 
that  a  street  railway   extending   over  the 
streets  of  a  single  city,  and  wholly  located^ 
within  the  limits  of  a  single  county,  is  not 
a  railroad  within  the  meaning  of  the  word 
as  used  in  the  statute.     If  a  street  railroad  is 
not  a  railroad  in  contemplation  of  the  statute, 
the  assessment  is  illegal,  but  if  it  is  such  a. 
railroad,  the  assessment  is  legal  and  proper.. 
The  question  presented  requires  an  examina- 
tion of  the  statute.    Sections  48,  49,  chapter 
4115,  Laws  of  Florida.  Acts  1893.     The  48th' 
section  of  the  Act  provides,   among  other 
things,  in  substance,  that  certain  officers  of 
a  railroad  company,  or  the  "receiver  of  any 
railroad,   whose  track  or  road-bed,   or  any- 
part  thereof,  is  in  this  state,  ^  shall  annually- 
make  a  return  to  the  comptroller  of  the  state- 
under  oath,   showing  the  total  length  and 
value  of  such  road,  including  branches,  side- 
tracks, lots,  parts  of  lots,  terminal  facilities, 
etc.,  in  this  state ;  the  total  length  and  value- 
thereof  in  each  county,  city,  of  incorporated 
town,  and  the  number  and  value  of  all  loco- 
motives, engines,  cars,  etc.    If  such  retum^ 
is  not  made,  or  the  same  when  made  is  not 
satisfactory  to  the  comptroller,  then  he,  with 
the  assistance  and  advice  of  the  attorney- 
general  and  treasurer  of  the  state,  have  the 
power  to  assess  the  property  from  the  best  in- 
formation obtainable,  specifying  the  valuea 
in  each  county.    The  value  of  the  rolling 
stock  is  apportioned  to  each  county  pro  rata,^ 
the  length  of  the  track,  branches  and  side- 
tracks in  the  same,  and  the  respective  county 
assessors  and  the  authorities  of  cities  and 
towns  notified  accordingly;   and  upon  the 
valuation  thus  apportionea  the  taxes  shall 
be  assessed  as  upon  the  property  of  individ- 
uals.    The  49th  section,  among  other  thin^, 
provides  that  the  comptroller,  upon  certifi- 
cates showing  default  of  payment  in  any 
county,  shall  have  the  power  to  issue  a  war- 
rant directed  to  the  sheriff  of  any  county 
where  such  defaulting  railroad,  or  any  part 
thereof,  is  located,  by  which  such  sheriff  i& 
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authorized  to  sell  the  entire  road,  or  such 
part  thereof  as  may  be  necessary,  to  pay  such 
•taxes  and  the  costs  and  expenses  of  sale. 
The  proceeds  of  such  sale  are  to  be  divided 
.among  the  counties  where  sueh  taxes  are  due. 
The  legislature,  especially  in  the  48th  sec- 
tion, seems  to  assume  that  every  railroad  in 
this  state  extends  into  and  is  situated  in  more 
than  one  countjr  thereof.  The  49th  section, 
however,  implies  that  a  railroad  may  be 
wholly  located  in  one  county.  It  is  plain 
that  the  purpose  and  intention  of  the  act,  are 
that  railroads,  and  the  roll  in  jt  stock  and  ap- 
purtenances used  in  the  operation  of  the  same, 
should  be  taxed  as  an  entirety  ;  that  where  it 
•extends  into  different  counties,  there  should 
be  uniformity  in  the  valuation  and  assess- 
<ment  thereof  in  such  counties,  and  that  the 
value  of  the  rolling:  stock,  which  is  almost 
constantly  in  motion,  going  from  one  county 
to  another,  should  be  properly  taxed  with- 
out double  taxation  or  any  dispute  as  to  the 
situs  of  such  property  for  taxation.  The 
word  "railroad,"  in  its  broadest  significa- 
tion, would  undoubtedly  include  a  street 
railroad;  all  railroads  being  more  or  less 
ill  ike  in  their  physical  construction.  It  is 
said  that  when  the  word  ^'railroad'*  is  used  in 
a  statute,  there  is  no  definite  rule  of  construc- 
tion as  to  whether  it  includes  street  railways. 
It  may  or  may  not  include  them.  The  mean- 
ing of  the  word  must  depend  upon  the  con- 
text, and  the  general  intent  of  the  statute  in 
which  it  is  used.  19  Am.  &  £ng.  Encyclop. 
Law,  p.  7fib;  Chicago  v.  Ehans,  24  111.  52. 
The  word  "railroad,"  as  generally  used,  ap- 
plies to  commercial  railways  engaged  in 
the  transportation  of  freight  and  passengers 
for  long  distances,  and,  as  a  general  rule, 
having  steam  engines  for  motive  power,  and 
making  stops  at  regular  stations  for  the  re- 
ceipt and  discharge  of  freight  and  passen- 
gers. The  term  "street  railroad"  applies 
only  to  such  roads,  the  rails  of  which  are 
laid  to  conform  to  the  grade  and  surface  of 
the  street,  and  which  is  otherwise  constructed 
^o  that  the  public  are  not  excluded  from  the 
street  as  a  public  highway,  which  runs  at  a 
moderate  rate  of  spe^  compared  with  a  com- 
mercial railroad,  which  carries  no  freight, 
but  only  passengers  from  one  part  of  a  thickly 
populated  district  to  another  in  a  town  or  city 
and  its  suburbs,  and  for  that  purpose  runs  its 
•cars  at  short  intervals,  stopping;  at  street 
crossing  or  other  places  irregularly,  as  the 
convenience  of  its  patrons  may  require,  for 
the  receipt  and  discharge  of  its  passengers. 
The  cars  upon  such  roaas  may  be  propelled 
by  animal  or  mechanical  power.  WtUiams 
V.  Gity  Electric  Street  R.  Co.  41  Fed.  Rep. 
556.  No  case  has  been  pointed  out  to  us  by 
counsel,  and  after  much  investigation  we 
have  been  unable  to  find  a  judicial  defini- 
tion of  the  word  "railroad,"  occurring  in  any 
taxing  statute  similar  to  ours,  as  to  whether 
or  not  it  would  include  a  street  railroad. 

Besides  the  judicial  construction  of  stat- 
utes, there  is  known  to  the  law  another  kind 
^f  construction.  This  kind  of  construction 
has  especial  application  to  statutes  made  for 
the  regulation  of  the  different  departments 
of  the  government,  and  is  the  interpretation 
put  upon  them  by  the  actual  administration 
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of  them  by  such  departments.  As  distin- 
guished from  judicial  construction,  it  is 
called  the  practical  construction  of  statutes. 
While  not  of  such  high  authority  as  a  judi- 
cial interpretation  of  the  act,  such  practical 
construction  of  the  class  of  statutes  referred 
to,  when  not  in  conflict  with  the  constitu- 
tion or  the  plain  intent  of  the  act,  is  of  great 
persuasive  force  and  efficacy.  The  system  of 
taxation  of  railroads  by  the  state  comptroller, 
in  the  manner  prescribed  by  the  sections  of 
the  act  hereinbefore  referred  to,  has  existed 
in  this  state  ever  since  the  enactment  of 
chapter  1718,  Laws  of  Florida,  Acts  of  1869. 
Slight  modifications  have  at  various  times 
been  made  by  different  legislatures,  but  the 
general  system  has  remained  unchanged.  It 
is  well  known  to  all  who  are  familiar  with 
the  history  of  the  state,  and  with  the  method 
of  taxation  prevailing  therein,  that  for  at 
least  twelve  years  past  the  comptroller  of 
the  state,  under  and  by  authority  of  the  stat- 
ute under  which  the  action  sought  to  be  en- 
joined is  taken,  or  statutes  of  similar  import, 
has  assessed  all  railroads,  including  street 
railroads,  as  being  included  within  the  gen- 
eral term  "railro^s,"  as  the  same  is  used  in 
the  law.  Street  railroads  located  in  a  single 
city  have  been  no  exception  to  the  general 
rule.  The  taxes  for  many  years  have  been 
paid  to  the  state  under  such  assessments  with- 
out objection  ;  thousands  of  dollars  have  been 
so  collected,  and  no  attack  whatever  has  been 
made  upon  the  validity  of  such  assessment. 
This  long  prevailing  construction  is  a  matter 
of  which  the  court  can  take  judicial  notice. 
We»tbrook  v.  MilUr,  56  Mich.  148.  It  is  no- 
torious that  acts  for  the  general  collection  of 
revenue  are  generally  formulated  by,  or  under 
the  advice  of,  the  comptroller  of  the  state. 
Since  this  method  of  assessing  taxes  upon 
street  railroads  has  been  in  force,  the  legis- 
lature has  several  times,  repealing  former 
acts,  re-enacted  the  same  provisions,  thus 
giving  legislative  sanction  to  the  practical 
construction  of  the  act  by  the  department  of 
the  state  government  which  has  charge  of  the 
assessment  and  collection  of  taxes  from  rail- 
roads. "  Where  there  are  different  statutes 
in  pari  materia  made  at  different  times,  or 
even  expired  and  not  referring  to  each  other, 
they  shall  be  taken  and  construed  as  one  sys- 
tem and  as  explanatory  of  each  other. "  Jjitrd 
Mansfield,  in  Rex  v.  Loxdale,  1  Burr.  445, 
cited  in  Ihggett  v.  Walter,  15  Fla.  text  867. 
The  question  of  the  force  and  authority  of 
a  practical  construction  of  a  statute  has  often 
been  passed  upon  by  the  courts.  In  West- 
brook  v.  Miller y  supra,  an  opinion  delivered 
bj  Judge  Cooley,  it  is  said :  "The  construc- 
tion placed  by  an  executive  department  upon 
a  statute  affecting  the  performance  of  its  du- 
ties is  not  lightly  to  be  questioned,  espe- 
cially when  it  has  become  established  by  long 
usage  and  relates  to  matters  of  form  only. 
But  practical  construction  must  not  be  al- 
lowed to  defeat  the  manifest  purpose  of  the 
statute. "  Further  it  is  said  in  the  same  case : 
"When,  in  the  performance  of  executive  du- 
ties, it  becomes  necessary  for  the  executive 
department  to  construe  a  statute,  great  def- 
erence is  always  due  to  its  judgment :  and 
the  obligation  is  increased  by  the  lapse  of 
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considerable  time  before  its  acts  are  called 
in  question.''  Many  authorities  from  the 
Supreme  Court  of  tiie  United  States  and  from 
subordinate  courts  of  the  federal  system  are 
cited  to  sustain  the  propositions  announced. 
The  question  involved  is  the  method  of 
taxation  of  the  property  in  dispute.  No 
question  is  raised  of  the  liability  of  the 
property  to  taxation.  No  showing  is  made 
of  any  double  assessment,  or  unequal,  un- 
just, or  oppressive  taxation.  The  taxes  on 
the  property  for  the  year  for  which  the  as- 
sessment was  made  have  not  been  paid.  The 
property  has  not  discharged  the  burden  of 
taxation  which  rests  upon  it  as  upon  all  other 

groperty  in  the  state  not  specially  exempted 
y  law.  In  such  a  case  we  think  the  great- 
est deference  and  respect  should  be  paid  by 
this  court  to  the  long- prevailing  construction 
of  the  statute  made  by  the  executive  depart- 
ment of  the  state  government,  and  we  will 
not  Interfere  with  the  same.  We  do  not  rest 
our  conclusion  upon  the  case  of  Westbrook  v. 
Miller,  supra,  but  have  examined  many  other 
authorities  upon  the  subject  which  practically 
unanimously  agree  with  that  case.  Among 
other  cases  of  similar  import  are,  Johnson  v. 
BcUlou,  28  Mich.  879;  MaUmnp  v.  Mahar, 
1  Mich.  26;  Solomon  v.  Cartersville  Comrs, 
41  Ga.  157 ;  ScarUan  v.  Childs,  88  Wis.  668 ; 
Union  Ins,  Co.  v.  Hoge,  62  U.  S.  21  How. 
35,  16  L.  ed.  61 ;  CJumut  v.  Shane,  16  Ohio. 
599.  47  Am.  Dec.  887 ;  Wetmore  v.  State,  55 
Ala.  198;  Edwards  v.  Darby,  25  U.  S.  12 
Wheat.  206,  6  L.  ed.  608 ;  United  States  v. 
Oilmore,  75  U.  S.  8  Wall.  880,  19  L.  ed.  896 ; 
Kiersted  v.  StaU,  1  Gill  &  J.  231 ;  Brovm  v. 
United  States,  113  U.  8.  568,  28  L.  ed.  1079, 
and  various  authorities  cited  therein ;  United 
States  V.  Lytle,  5  McLean,  9 ;  People  v.  Day- 
ton, 55  N.  Y.  867 ;  Wright  v.  Forrestal,  65 
Wis.  341 ;  Sutherland,  Stat.  Constr.  §§  809 
et  seq.  In  the  case  cited  from  41  Georgia  the 
court  said,  adopting  the  practical  construc- 
tion of  a  statute  made  by  the  executive  de- 
partment of  the  government,  that  if  the  matter 
were  before  them  as  an  original,  independ- 
ent proposition,  they  would  be  inclined  to 
hold  differently,  but  yielded  their  own  views 
to  such  practical  construction. 

This  brings  us  to  the  consideration  of  the 
second  ground  upon  which  it  was  claimed 
that  the  injunction  should  issue.  The  al- 
legation of  the  bill  of  complaint  as  to  the 
manner  of  complainant's  acquiring  a  title 
to  the  property  is  very  vague  and  indefinite, 
there  being  no  direct  statement  whatever  that 
it  acquired  title  through  the  judicial  sale 
mentioned.  We  will  consider  the  case,  how- 
ever, as  if  the  bill  contained  such  an  aver- 
ment. The  property  had  been  assessed  for 
its  taxes,  and  a  lien  tor  the  same  thereby  ac- 
quired by  the  state  before  the  judicial  sale. 
The  contention,  however,  is  that  although 
the  state  was  not  a  party  to  the  proceedings 
in  which  the  sale  was  made,  yet  by  virtue 
of  the  direction  of  the  court  that  the  prop- 
erty be  sold  free  from  any  mortgages,  judg- 
ments, mechanics',  laborers',  materialmen's, 
or  other  liens  and  incumbrances  whatever, 
such  sale  devested  the  state's  lien,  so  that 
it  cannot  subject  the  property  itself  to  the 
payment  of  the  taxes  assessed  against  it, 
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but  must  intervene  by  petition  in  the  suit, 
and  obtain  payment  of  the  taxes  from  the 
funds  in  the  registry  of  the  court.  It  is- 
contended  that  it  would  be  inequitable  for 
the  state  to  now  subject  the  property  in  the 
hands  of  complainant  to  the  payment  of  taxes, 
when  there  is  a  fund  in  court  from  which 
such  payment  can  be  secured.  Disposing  of 
this  minor  contention  first,  we  will  quote 
the  language  of  the  supreme  court  of  Rhode 
Island  in  the  case  of  People's  Sav.  Bank  v. 
Tripp,  13  R.  I.  621,  text  622:  "The  com- 
plainant contends  that  the  collector  ought 
to  be  enjoined  because  the  levy  and  sale  are 
inequitable  and  unfair.  But  in  our  opin- 
ion we  cannot  enjoin  him  merely  because  we 
think  he  might  adopt  a  mode  which  would 
be  fairer  and  more  equitable,  if  the  mode 
he  is  pursuing  is  authorized  by  the  statute. 
The  collector  is  an  ofiScial  of  the  govern- 
ment, and  has  as  much  right  as  the  court  to 
use  bis  own  judgment  in  the  execution  of 
his  office.  It  is  only  when  the  tax  is  ille- 
ftal.  or  is  being  illegally  collected,  that  the 
courts,  which  go  furthest,  grant  an  injunc- 
tion." Other  remarks  applicable  to  this 
point  will  be  used  in  disposing  of  other 
(questions  in  the  further  course  of  this  opin- 
ion. 

The  state's  lien  for  taxes  having  attached 
by  the  assessment  of  the  property,  could  not 
be  devested  by  a  subsequent  judicial  sale, 
even  though  the  decree  under  which  the  sale 
was  made  should  have  directed  th^t  the  prop- 
erty should  be  sold  free  from  all  incum- 
brances. The  case  of  Mesker  v.  Roch,  76- 
Ind.  68,  is  very  much  like  the  present  one. 
The  complainants,  in  the  case  cited,  alleged 
that  they  had  purchased  the  property  at  a 
judicial  sale.  The  firm  against  whom  the 
property  was  assessed  bad  gone  into  bank- 
ruptcy ;  that  the  taxes  claimed  were  set  forth 
in  the  bankruptcy  schedule  of  indebtedness ; 
that  the  same  was  a  preferred  claim,  and 
that  funds  to  pay  the  same  had  been  in  the 
hands  of  the  assignee  in  bankruptcy,  which 
fact  was  known  to  the  treasurer.  A  demur- 
rer to  the  bill  was  sustained.  The  court,  af- 
firming the  decision,  quoting  Stokes  v.  State, 
46  Ga.  412,  12  Am.  Rep.  588.  held  **that 
the  state  can  enforce  the  payment  of  its  taxes 
by  a  sale  of  the  property  upon  which  they 
are  a  lien,  though  the  owner  has  been  ad- 
judged a  bankrupt,  and  the  assignee  has  sold 
the  property  to  a  third  party.  .  .  .  The 
state  has  the  right  to  follow  the  property 
into  whosesoever  hands  found.  .  .  .  The 
bankrupt  law  does  not  attempt  to  deprive  a 
state  of  this  power.  True,  it  makes  provi- 
sion for  the  payment  of  the  state  taxes,  if  the 
state  chooses  to  come  into  the  bankrupt  court 
and  claim  them,  but  she  cannot  be  compelled 
to  come  in.  Hence,  the  assignee,  by  sale  of  a 
bankrupt's  property,  cannot  devest  the  right 
of  the  state  to  enforce  the  payment  of  her 
taxes  on  the  property,  wherever  it  may  be 
found. "  In  the  case  of  Stokes  v.  State,  supra, 
the  property  had  been  sold  under  an  order 
directing  that  the  same  be  sold  free  from  in- 
cumbrances. The  trial  court  instructed  the 
jury  as  follows:  **That  if  it  appears  that 
the  tax  was  assessed  upon  this  land  for  the- 
year  1868,  as  the  property  of  Hunt  and  Bryan, 


1895. 


BlOXHAM  v.  CONBUlCElt'B  ELECTRIC  LiQHT  &  STREKT  R.  CO. 


511' 


then  the  bankrupt  court  bad  no  power  to  de- 
vest the  lien  of  the  taxes  on  the  land  in  favor 
of  the  state,  and  that  no  sale  or  order  of  said 
court  could  interfere  with  the  right  of  the 
state  to  collect  said  tax,  and  that  said  land, 
in  whosever's  hands  it  might  be.  was  still 
liable  for  the  tax. "  This  charge  was  affirmed 
as  a  correct  statement  of  the  law  by  the  ap- 
pellate court.  The  principle  stated  in  the 
cases  quoted  from  are  upheld  by  various 
authorities,  among  which  are  Black  on  Tax 
Titles,  §  187;  Freeman  v.  Atlanta,  66  Ga. 
617;  Atlanta  &  R.  Air-Linfi  R,  Go.  v.  State, 
63  Ga.  483 ;  Osterberg  v.  Union  Trwft  G<?.  of 
Hiew  York,  93  U.  S.  424.  23  L.  ed.  964 ;  Imacs 
V.  Decker,  41  Ind.  410;  Bodertha  v.  Spencer^ 
40  Ind.  353. 

The  sale  under  the  decree  of  the  court  in 
the  present  case  did  not  devest  the  state's  lien 
for  taxes.  A  proper  interpretation  of  the  de- 
cree of  the  court  does  not  show  that  it  in- 
tended to  devest  the  state  of  its  tax  lien, 
even  if  it  had  the  power  so  to  do.  Several 
classes  of  liens  and  incumbrances  are  ex- 
pressly mentioned  in  the  decree.  The  lien 
for  taxes  is  not  so  mentioned.  We  need  not 
invoke  the  doctrine  of  expremo  unius  exclusio 
alterius  est,  to  show  that  a  tax  lien  was  not 
included  in  the  decree,  for  it  is  well  settled 
that  such  a  lien  does  not  stand  upon  the  foot- 
ing of  an  ordinary  lien,  and  is  not  displaced 
by  a  sale  under  a  preexisting  judgment  or 
decree,  unless  so  directed  by  statute.  The  lien 
continues  until  the  taxes  are  paid,  and  the 
bill  is  demurrable  unless  it  allege  a  payment 
or  a  tender  of  the  taxes.  Besides  authorities 
above  cited,  see  Rinard  v.  Nordyke^  76  Ind. 
130;  Her  v.  Cohon,  8  Neb.  831. 

In  reference  to  the  contention  that  the  state 
ought  to  intervene  by  petition  in  the  suit 
pending  in  the  court  below,  and  collect  its 
taxes  from  the  money  the  proceeds  of  the 
property  in  the  registry  of  the  court,  the  un- 
doubted weight  of  authority  is,  that  while 
the  state  might  so  intervene  if  it  chose,  it 
cannot  be  compelled  to  do  so.  Private  par- 
ties have  no  right,  in  proceedings  in  which 
the  state  is  not  a  party  by  consent,  to  have 
a  decree  entered  which  will  devest  it  of  its 
statutory  tax  lien  upon  the  property  involved 
in  the  suit  and  force  it  to  collect  its  taxes  in 
some  other  manner  than  that  prescribed  by 
the  statute.  No  court  has  jurisdiction  or  au- 
thority to  enter  a  decree  having  such  effect. 
The  state  by  its  legislature  has  ample  power 
to  choose  its  own  method  of  collecting  its 
taxes.  When  the  method  chosen  violates  no 
constitutional  provision,  no  court  can  require 
it  to  adopt  any  other  method.  To  compel  it 
to  intervene  in  litigation  to  become  a  party 
to  suits  between  private  individuals  or  cor- 
porations, would  impair  the  functions  of  the 
state  government,  would  involve  expense  of 
court  costs  and  counsel  fees,  delay  and  in- 
convenience in  the  collection  of  the  public 
revenues.  In  this  way  taxes  might  be  lost, 
the  collection  of  them  endangered,  and  the 
costs  of  collection  would  certainly  be  swelled 
by  the  fees  and  expenses  of  litigation.  An- 
nely  v.  DeSaussure,  12  8.  C.  488.  text  511 ; 
Smith  V.  Oatewood,  3  8.  C.  N.  8.  883. 

The  counsel  for  appellee  relies  with  much 
confidence  upon  the  case  of  Ex  parte  Tyler, 
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Petitioner,  149  U.  8.  164,  87  L.  ed.  689,  and 
upon  cases  cited  by  the  court  in  said  opin- 
ion. What  we  have  said  disposes  of  the  case 
before  us,  but  in  view  of  the  earnestness. with 
which  the  cases  mentioned  have  been  pressed 
upon  our  attention,  we  deem  it  not  inappro- 
priate to  refer  briefly  to  them.  We  cannot 
enter  into  any  critical  analysis  of  each  case 
because  such  a  course  would  extend  this  opin- 
ion to  undue  lenj^th.  The  case  of  Ex  parte 
Tyler,  Petitioner,  was  a  habeas  corpus  pro- 
ceeding to  relieve  from  punishment  for  con- 
tempt a^uth  Carolina  sheriff  who  had  levied 
a  tax  execution  or  warrant  upon  property  in 
the  hands  of  a  receiver  appointed  by  a  United 
States  court.  An  injunction  had  been  previ- 
ously issued  against  the  levy,  and  the  taxes 
sought  to  be  enforced  had  been  held  illegal 
by  the  court.  The  supreme  court  denied  the 
writ  of  habeas  corpus  upon  the  ground  that 
the  property  in  question  was  in  custodia  legit, 
and  th.Ht  tte  duty  of  the  court  to  protect  it 
from  all  interference  extended  to  the  levy 
of  a  tax  warrant.  Without  expressing^any 
assent  to  or  dissent  from  the  doctrine^  an- 
nounced, it  is  sufficient  to  say  that  the  facts- 
of  this  case  are  entirely  different  from  the 
TyUr  Case,  The  property  here  levied  upon 
is  not  in  the  custody  of  the  court.  It  has 
been  sold  under  order  of  court  to  private  par- 
ties, and  is  in  their  exclusive  ownership  and 
possession.  There  is  no  ground  for  the  con- 
tention in  the  present  proceeding  of  an  inter- 
ference with  the  property  in  the  possession 
of  a  receiver,  an  officer  of  the  court.  The 
money  (the  proceeds  of  the  sale  of  the  prop- 
erty) may  be  considered  as  in  cvsiodia  legis, 
but  the  property  it«elf  is  free  and  discharged 
from  the  care  and  custody  of  the  court. 

In  the  case  of  Central   Trust  Co.  v.  New 
York  City  d  N.  R.  Co.,  110  N.  Y.  250,  1  L. 
R.  A.  260,  the  converse  of  the  proposition  con- 
tended for  by  appellee  was  asserted.     There 
the  state  inte'rvened  and  sought  to  enforce  the 
payment  of  taxes  of  a  railroad  that  had  gone- 
into  the  hands  of  a  receiver  from  funds  in  his 
hands  arising  from  the  operation  of  the  road. 
The  statute  pointed  out  a  different  remedy, 
and  it  was  claimed  that  the  statutory  remedy 
should  have  been  pursued.    The  court  held 
that  the  state  was  not  confined  to  the  statu- 
tory remedy,  but  that  the  court  roi^ht  order- 
the  taxes  paid  upon  the  petition  of  interven- 
tion. 

Several  cases  cited  by  appellee  show  that 
where  the  proceeds  of  property  subject  to 
payment  of  taxes  has  come  into  the  custody 
of  a  court,  such  court  might,  upon  the  inter- 
vention of  the  state, direct  the  taxes  paid  by 
the  receiver  or  officer  holding  such  funds. 
But  none  of  them  hold  that  the  state,  in  a 
case  where  the  property  has  been  sold  and 
discharged  from  the  custody  of  the  court,  is 
compelled  to  seek  payment  of  its  taxes  from 
the  proceeds  of  the  property  in  the  custody 
of  the  court.  On  the  contrary,  one  of  the 
cases  cited  bv  appellee  {Savannah  v.  Jesup, 
106  U.  8.  563,  27  L.  ed.  276)  shows  that  the 
course  pursued  by  the  state  in  the  present 
instance  is  a  correct  one.  In  that  case  the 
court  said :  •*If  the  city  had  a  valid  claim 
for  taxes,  .  .  .  two  courses  were  open  to- 
it,^to  postpone  action  under  its  executions^ 
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until  the  proceed idgs  in  the  circuit  court  of 
the  Uuite^  States  were  concluded,  and  its 
possession  of  the  property,  by  receivers,  had 
ended ;  or,  with  leave  of  court,  to  file  a  peti- 
tion pro  interesse  »uo,  submitting  its  claim 
for  judicial  determination.  It  adopted  the 
latter  course."  It  is  useless  to  further  cite 
or  analyze  the  cases  in  appellee's  brief.  The 
most  that  can  be  claimed  for  any  of  them  is 
that  they  forbid  an  interference  by  virtue  of 
a  tax  warrant  with  property  actually  in  the 
custody  of  the  court.  None  of  them  are  au- 
thority for  the  proposition  that  a  tax  war- 
rant cannot  be  levied  upon  property  which 
has  been  discharged  from  such  custody.  The 
doctrine  is  laid  down  in  High  on  Receivers, 
section  602.  that  real  estate  which  has  been 
held  by  a  receiver,  where  the  title  did  not 


vest  in  him,  after  the  termination  of  the  pos- 
session of  the  receiver  is  subject  to  the  lien 
of  a  judgment  and  execution  against  it  the 
same  as  if  there  had  never  been  any  receiver- 
ship. If  this  is  true  of  the  lien  of  an  ordi- 
nary judgment,  the  reason  is  much  stronger 
for *ap plying  it  to  the  lien  of  the  state  for 
taxes,  which  is  the  highest  of  all  liens. 

The  decrees  appealed  from  are  reversed^  with 
directions  to  the  court  below  to  enter  an 
order  dissolving  the  temporary  injunction 
granted  in  the  cause,  sustaining  the  demur- 
rer, and  dismissing  the  bill  of  complaint. 
The  order  dismissing  the  bill  of  complaint 
not  to  be  entered  if  "complainant  desires  to 
make  a  further  case  by  amendment.  In  such 
event  the  usual  course  will  be  taken. 
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City  of  SANTA  ROSA  et  al.,  BespU,     • 

( Cal ) 

1.   A  proTisioii  for  the  payment  semi- 
annnally  of    interest  on    municipal 


boniis  at  a  certain  per  oent  ts  unlawful,  where 
the  notice  of  election,  which  the  law  requires  to 
state  the  rate  of  Interest,  names  such  per  oent 
payable  annually. 

2.  The  terms  and  conditions  of  monl* 
dpal  bonds*  which  the  statute  requires  to  be 
stated  in  a  notice  of  election,  including  those  as 
to  rate  of  interest  and  the  tax  levy  required  for 


-Note.— Special  contracts  and  obUgations  to  make 
vavment  in  gold  orsU/ver, 

I.  Before  legal  tender  act, 

n.  Application  of  legal  tender  act  to  apedflc  con- 
tract* for  coin. 

a.  Decisions  before  BroTison  v,  Rodes. 

1.  Denying  effect  to  such  contracts. 

2.  Supporting  such  contracts. 
8.  In  equity  cases, 

4.  Effect  of  state  statutes. 

b.  Doctrine  of  Bronson  v.  Rodes  and  later 

cases. 

1.  Federal  cases. 

2,  State dec(gions*generaUy, 

8.  Alternative  provisions;  coin  or  equiv- 
alent. 
4.  Municipal  and  state  contracts. 
III.  ImpUed  contracts  or  obligations  imposed  by  law. 

a.  IngenerdL 

b.  BaUment  and  conversion  of  coin. 

c.  Bank  depottUs. 

d.  Accounting  for  trust, 

e.  Other  actions  for  damages. 

I.  Before  legal  tender  act 

An  agreement  to  pay  a  certain  sum  in  specie  at  a 
future  date  in  consideration  of  a  loan  of  paper 
money  was  sustained  in  Brachan  v.  Griffin,  8  Call 
<  Va.)  876  (ISOQ).  in  a  suit  in  equity  for  relief  against 
the  contract  in  which  an  injunction  that  had  been 
granted  was  dissolved  and  the  bill  dismissed. 

An  early  Kentucky  statute,  providing  that  when 
a  note  was  made  payable  **in  gold  or  silver  "the 
judgment  should  specify  that  fact,  was  enforced  in 
Webb  y.  Moore,  4  T.  B.  Mon.  483  (1827),  and  it  was 
held  that  a  note  callin|r  for  dollars  '*  in  specie*'  came 
within  the  statute. 

But  without  referring  to  such  statute  as  control- 
ling or  existing,  the  eCTect  of  the  words  *'  in  gold 
and  silver  "  in  a  note  calling  for  a  specified  amount 
in  dollars  and  cents  is  also  considered  in  Hart  y 
Flynn,  8  Dana,  191  (1839),  in  which  it  is  said  that  such 
■a  note  is  for  the  direct  payment  of  money,  and  oan- 
Jiot  be  discharged,  or  imply  an  undertaking  to  pay, 
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in  bullion,  bars  of  gold  and  silver,  or  old  silver  tea- 
pots, spoons,  and  rings,  and  that  if  such  had  been 
the  intention  the  amount  would  not  have  been 
measured  by  dollars  and  cents,  but  by  ounces  and 
pounds. 

In  case  of  a  due  bill  for  $895  in  dimes  on  demand, 
it  was  said  that  the  fact  that  it  was  payable  in 
dimes  was  perfectly  immaterial,  as  it  might  be  die- 
charged  by  the  paymeut  of  eagles,  dollars,  or  dimesu 
Atchafalaya  K.  &  Bkg.  Co.  Comrs.  v.  Bean,  3  Bob. 
(La.)  414  (1848).  But  this  seems  to  Involve  merely 
t^e  denomination  of  the  money,  and  not  the  kind  of 
it. 

n.  Applieation  of  legal  tender  €Uit  to  specific  eontraett 
for  coin. 

a.  Decigioiis  before  Bronson  v.  Rodes. 
1.  Denying  effect  to  such  contracts. 

The  leading  case  on  the  subject  of  specific  agree- 
ments to  pay  an  obligation  in  gold  or  sHver  is  that 
of  Bronson  v.  Rodes,  74  U.  Sl  7  Wall.  229,  19  L.  ed. 
141  a809),  reversing  84  N.  T.  649  (1866),  in  which  it 
was  decided  that  a  bond  to  pay  a  certain  sum  in 
gold  and  silver  coin  lawful  money  of  the  United 
States,  with  Interest  also  in  coin,  was  payable  only 
in  coined  money. 

Some  of  the  state  courts,  before  this  decision* 
construed  the  legal  tender  act  to  cover  agreements 
\f  hich  specifically  called  for  payment  in  gold  and 
silver,  as  well  as  other  contracts  which  did  not 
specify  the  medium  of  payment  further  than  to 
name  the  number  of  dollars  and  cents  that  should 
be  paid.  These,  although  they  may  be  regarded  as 
now  only  of  historical  value,  are  here  compiled  to 
show  the  whole  course  of  decisions  on  the  subject. 
It  will  be  seen,  from  subsequent  portions  of  this 
note,  that  some  of  these  decisions  have  been  ex- 
pressly overruled  by  later  decisions  of  the  same 
court 

Thus,  in  Illinois,  it  was  decided  in  Whetstone  t. 
Colley,  96  111.  328  (1866),  in  an  action  on  a  promissory 
note,  that  a  contract  for  the  payment  of  money 
specifically  in  gold  could  be  discharged  by  the  pay- 
ment of  the  same  sum  in  legal  tender  notes,  and 
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payment  thereof,  must  substantially  follow  those 
stated  in  such  notice. 
3.  Municipal  bonds  cannot  be  made 
payable  in  i^old  coin  of  the  United  States 
of  America  of  the  present  standard  of  weight  and 
fineness,*'  where  a  statute  provides  that  such 
bonds  shall  be  payable  *'  in  gold  coin  or  lawful 
money  of  the  United  States/* 

(June  22. 1885.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Superior  Court  for  Sonoma  County  af- 
firming the  validity  of  certain  bonds  proposed 
4o  be  issued  by  the  city  of  Santa  Rosa.  Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  W.  F.  Russell  for  appellant. 

Messrs.Kodgerm  ft  Paterson.wlth  Messrs. 
A.  B.  Ware  and  C.  S.  Farquar,  amici 
evruB,  in  support  of  the  appeal,  in  connection 
with  an  affiaavit  and  petition  filed  by  H.  W. 
Byineton: 

Ordinance  158  is  invalid. 

PlacerviOe  v.  WiicM,  35  Cal.  21;  2  Dill.  Mun. 
Corp.  8d  ed.  §  818;  Merriam  v.  Moody,  25 
Iowa,  168. 

The  ^old  bonds  should  not  issue. 

The  decision  of  the  proper  officials  that  the 
•consent  of  tl\.e  taxpayer  was  duly  obtained,  ex- 
pressed in  the  recitals  of  the  bonds,  is  conclu- 
sive, and  an  innocent  purchaser  may  rely  upon 
the  recitals  without  looking  further. 
•-:  Venice  Y.  Murdoch,  92  U.S.  494, 28  L.  ed.  588. 


The  law,  as  construed  by  the  highest  court 
of  the  state,  at  the  time  of  the  issue  of  the 
bonds,  enters  into  and  forms  a  part  of  the  con- 
tract between  the  corporation  and  the  bond 
bolder. 

Gelpeke  v.  Dubuque,  68  U.  S.  1  Wall.  175, 17 
L.  ed.  520;  Kenosha  v.  Lamson,  76  U.  8.  9 
Wall.  477,  19  L.  ed.  725;  Elmwood  v.  Marey, 
92  U.  S.  289,  28  L.  ed.  710. 

Messrs.  J.  W.  Goodwin  and  W.  F. 
Cowan,  for  respondents: 

All  power  that  a  city  has  to  issue  bonds  is 
derived  from  the  legislature,  and  as  the  legis- 
lature has  prescribe  only  certain  things  of 
which  the  council  was  to  apprise  the  electors, 
it  is  to  be  presumed  that  the  expression  of  these 
things  was  the  exclusion  of  all  others. 

Sutheriand,  Stat.  Constr.  §  825;  Dill.  Mun. 
Corp.  §  97;  Tesier  v.  Seattle,  1  Wash.  808; 
Deriy  v.  Modesto,  104  Cal.  515;  Enfield  v.  Jor- 
dan, 119  U.  S.  680.  30  L.  ed.  528. 

Where  bonds  are  made  payable  elsewhere 
than  at  the  city  treasury,  they  are  not  thereby 
invalidated. 

Johnson  v.  Stark  County,  24  111.  75;  Sher- 
lock V.  Winnetka,  68  111.  580. 

Where  a  city  is  authorized  to  issue  bonds 
bearing  a  certain  rate  of  interest,  and  issues 
bonds  at  a  greater  rate,  the  bonds  will  be  void 
only  as  to  the  excess. 

Quincy  v.  Warfleld,  25  Dl.  817,  79  Am.  Dec. 


that  in  a  suit  upon  such  a  contract  a  Judinnent       In  Kentucky  a  note  for  a  specified  number  of 


could  only  be  rendered  for  the  amount  due  upon 
it«  face,  which  judgment  would  of  course  be  pay- 
able in  such  notes. 

In  fndiana,  in  Reynolds  v.  Bank  of  State,  18  Ind. 
407  (published  in  1862),  the  supreme  court  of  Indi- 
ana held  t'lat, although  the  obarter  of  the  bank  pro- 
vided that  it  should  "not  at  any  time  suspend  or 
refuse  payment  in  grold  or  silver  of  any  of  its  notes, 
bills,  or  obiiirations,"  a  tender,  by  the  bank,  of 
United  States  treasury  notes  in  redemption  of  its 
own  notes  or  bills,  was  valid  under  the  leeral  tender 
act  of  congress.  But  the  court  rendered  this  deci- 
sion in  deference  to  the  action  of  the  federa'l  gov- 
ernment and  contrary  to  ite  own  opinion,  saying 
that  as  its  .decision  was  that  of  a  nte(  prius  court, 
which  must  be  reviewed  by  the  federal  court,  it 
had  better  err  in  acquiescing  in  than  by  declaring 
null  the  acts  of  congress.  It  does  not  appear  from 
this  case  that  the  notes  or  bills  of  the  t>ank  ex- 
pressly provided  for  payment  In  coin,  but  the  char- 
ter of  the  bank,  if  construed  as  a  part  of  the  con- 
tract, would  make  the  case  substantially  the  same 
as  if  a  provision  for  payment  in  gold  or  silver  was 
included  in  the  notes  and  bills  themselves. 

A  promissory  note  to  pay  $500  '*in  gold"  is  held 
in  Thayer  v.  Hedges,  23  Ind.  141  (1864),  to  require  a 
Judgment  merely  for  $500  and  interest,  and  not  for 
the  value  of  $500  of  gold  coin. 

The  decision  in  Thayer  v.  Hedges  is  followed  in 
Brown  v.  Welch,  26  Ind.  116  (1866),  denjing  recov- 
ery for  more  than  the  nominal  amount  of  pay- 
ment on  a  contract  calling  for  gold,  or,  if  paid  in 
paper,  the  amount  necessary  to  purchase  gold. 

In  Towa  a  note  payable  in  ^'United  States  gold," 
made  before  the  passage  of  the  legal  tender  act, 
was  held  in  Warnibold  v.  Schlioting,  16  Iowa,  244 
(1864),  to  be  merely  a  promise  to  pay  money,  and  to 
be  payable  in  any  medium  or  currency  declared  by 
law  to  be  a  legal  tender. 

This  case  was  followed  by  the  same  court  in 
Troutman  v.  Gk>wing,  16  Iowa.  415  a864),  hi  a  suit 
for  the  specific  performance  of  a  bond  for  the  con- 
veyance of  land. 
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dollars,  made  in  1858,  which  includes  the  clause 
^'this  money  is  to  be  paid  in  gold  or  silver,"  is  con- 
strued in  Johnson  v.  Vickers,  1  Duv.  266  (1864),  to 
have  the  same  elTect  as  if  this  clause  was  omitted, 
and  to  be  enforceable  only  for  the  specified  num- 
ber of  dollars,  without  any  provision  for  payment  in 
gold  and  silver.  This  decision  was  rendered  with- 
out considering  the  effect  upon  the  case  of  the 
legal  tender  act,  and  was  based  on  the  construction 
of  the  contract  alone,  and  it  made  no  reference  to 
the  case  of  Webb  v.  Moore,  4  T.  B.  Mon.  483  (1827), 
or  to  the  early  Kentucky  statute  therein  referred 
to,  recognizing  the  validity  of  a  provision  that  a 
note  should  be  payable  *Mn  gold  or  silver," 

A  note  to  pay  a  specified  sum  in  gold  is  regarded 
as  simply  an  undertaking  to  pay  that  sum  in  mon- 
ey, and  nothing  more,  in  the  Kentucky  case  of  Kiley 
V.  Sharp,  1  Bush,  348  (1866),and  therefore  no  damages 
were  allowed  for  failure  to  ^y  the  debt  in  gold  on 
account  of  the  difference  that  had  arisen  between 
the  values  of  gold  and  the  legal  tender  notes. 

Thus,  it  was  held  in  Galliano  v.  Pierre,  18  Ltf. 
Ann.  10,  89  Am.  Dec.  648  (1866),  that  a  charter-party 
calling  for  payment  in  gold  could  not  be  enforced 
in  that  particular,  but  that  only  the  amount  speci- 
fied in  lawful  money  could  be  recovered.  This 
decision'was  followed  in  Olanyer  v.  Blancbard,  18 
La.  Ann.616  (1866),in  case  of  a  contract  to  pay  francs 
or  *'their  equivalent  in  gold  currency  of  the  United 
States." 

In  Massachusetts,  in  Wood  v.  Bullens,  6  Allen, 
516(1863),  a  proml<«ory  note  payable  in  specie  is 
held  to  be  payable  in  any  money  which  is  legal  ten- 
der, although  specie  was  at  a  premium  when  the 
note  was  made. 

In  Tufts  V.  Plymouth  Gold  Mln.  Co.,  14  Allen,  407 
(1867),  it  was  held  that  the  salary  of  an  agent,  ex- 
pressly made  payable  in  specie,  entitled  him  only 
to  a  Judgment  for  the  amount  due  expressed  in 
dollars,  and  the  fact  that  it  was  declared  to  be  pay. 
able  in  specie  did  not  alter  the  amount  due. 

So  in  the  Michigan  case  of  Buchegger  v.  Shultz, 
13  Mich.  420  (1966),  it  was  held.  Judge  Cooley  writing 
83 
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880;  Quincy  v.  Chapman,  25  111.  822;  Bj/rne  v. 
LuntTig  Co.  8  Cal.  Dec.  189. 

Ad  iDnoceot  purchaser  could  not  place  him- 
self behind  this  recital  iu  the  bond,  because  if 
there  is  a  want  of  power  in  the  municipality 
this  is  fatal,  and  no  recital  can  make  up  for 
want  of  legislative  sanction. 

Dill.  Mun.  Corp.  ^§  549-558. 

The  words  '*eold  coin"  are  particular, 
whereas  the  words  "lawful  money  of  the 
United  States"  are  general;  and  the  rule  is 
well  established  that  particular  expressions 
govern  those  which  are  general. 

Sedgw.  Stat.  &  Const.  L.  p.  360;  Sutherland, 
Stat.  Constr.  g  268. 

A  city,  given  power  to  issue  bonds  payable 
in  gold  coin,  can  add  to  the  bond  a  provision 
that  it  should  be  payable  in  money  of  the  same 
weight  and  fineness  as  that  for  which  the  bond 
was  sold 

Judson'y.  Bessemer,  4  L.  R.  A.  742,  87  Ala. 
240;  University  of  Alabama  Trustees  v.  Moody, 
62  Ala.  389;  Moore  v.  Walla  Walla,  60  Fed. 
ftep.  968. 


Per  Curiam: 

The  controversy  herein  was  submitted  to 
the  superior  court  upon  an  agreed  case,  un- 
der the  provisions  of  section  1138  of  the  Code 
of  Civil  Procedure.    The  city  of  Santa  Rosa, 


desiring  to  constpuct  a  system  of  water- 
works, the  estimated  cost  of  which  is  stated 
at  $165,000,  proposed  to  raise  that  sum  by 
the  sale  of  the  bonds  of  the  city,  to  be  issued 
under  the  pi^ovisionfr  of  the  Act  of  1889  au- 
thorizing the  incurring  of  indebtedness  for 
the  construction  of  waterworks  and  other  im- 
provements. Stat.  1889,  p.  809,  as  amended 
bv  Stat.  1891,  p.  94.  and  Stat.  1893,  p.  61. 
The  several  ordinances  required  by  the  stat- 
ute were  duly  passed  and  published,  the  no- 
tice of  election  given,  and  the  election  held, 
at  which  more  than  two  thirds  of  the  electors- 
voting  thereat  voted  in  favor  of  the  issuance 
of  the  bonds.  Ordinance  148,  calling  said 
special  election,  described  the  bonds  pro- 
posed to  be  issued  as  serials  payable  in  gold 
coin  or  lawful  money  of  the  United  States  ia 
the  manner  following :  **  One- fortieth  part  of 
the  whole  amount  of  said  indebtedness  so  in- 
curred, together  with  annual  interest  at  the- 
rate  of  4  per  cent  per  ahnum  on  all  unpaid 
sums  thereof,  shall  be  payable  each  and  every 
year  on  a  day  in  each  year,  and  at  a  place- 
to  be  fixed  by  the  common  council  of  said 
city,  until  the  whole  amount  of  said  indebt- 
edness shall  have  been  paid. "  The  notice  of 
election  contained  the  foregoing  description 
of  the  bonds  proposed  to  be  issued,  and  ia 
addition  declared  as  follows:  **Each  bond 
shall  have  attached  thereto  a  separate  coupoD" 


the  opinion,  that  a  contract  for  ''dollars'^  payable 
in  gold  may  be  discharged  by  payment  of  the  speci- 
fied amount  in  notes  which  congress  has  made 
legal  tender. 

So  in  Missouri  a  note  for  a  certain  amount  'Mn 
gold^'  was  held  enforceable  only  for  its  face  value 
payable  in  any  lawful  money,  and  a  Judgment  in- 
cluding premium  on  gold  was  held  invalid.  Hen- 
derson V.  McPike,  36  Mo.  265  (1864). 

So  a  contract  to  be  paid  in  the  "current  gold  coin 
of  the  United  States  in  full  tale  or  count,  without 
regard  to  any  legal  tender  that  may  be  established 
or  declared  by  any  law  of  congress,"'  is  held  not  to 
be  enforceable,  as  the  contract  plainly  regards 
gold  as  money,  and  as  such  no  distinction  can  be 
made  between  gold  and  legal  tender  notes.  Appel 
V.  Woltmann,  38  Mo.  194  (1860). 

So  in  Nevada  the  courts  at  first  denied  the  force 
of  a  provision  for  gold  coin  in  a  contract  made  be^ 
fore  the  Nevada  epecitc  contract  act,  and  denied 
the  right  to  a  Judgment  for  gold  coin.  Burliug  v. 
Goodman,  INev.SU  a865). 

As  to  the  effect  of  state  statutes  authorizing 
Judgment  for  coin  when  a  contract  specifically 
provides  for  such  money,  see  infra,  II.,  a,  4. 

Jn  New  Hampshire,  in  a  case  of  assumpsit  for 
money  had  and  received  where  gold  coin  had  t>eeo 
pledged  a?  security  and  afterwards  went  above 
par,  it  was  held  that  the  damages  must  be  limited, 
in  that  form  of  actiim,  to  the  amount  of  money 
received,  excluding  any  premium  on  the  gold;  and 
that,  even  if  the  action  was  in  the  form  of  trover, 
only  the  value  at  the  time  of  conversion  could  be 
allowed  as  damages.  Frothingham  v.  Morse,  45  N. 
H.  546  a8d4). 

In  New  York,  in  an  action  on  a  foreign  Judgment 
which  would  be  payable  only  in  gold  or  currency 
equal  to  gold  at  the  place  where  it  was  rendered,  it 
was  held  in  Swanson  v.  Cooke,  30  How.  Pr.  385  (1866), 
that  premium  on  gold  could  not  be  included;  and, 
as  the  parties  agreed  that  a  pound  sterling  was 
equal  to  $4.84,  the  Judgment  was  rendered  on  that 
basis  without  allowing  any  premium  on  gold. 

A  provision  in  a  charter-party  for  payment  of 
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freight  *in  silver  or  gold  dollars,"  if  discharged  in 
the  United  States,  is  held  in  Wilson  v.  Morgan,  dCK 
How.  Pr.  386,  4  Robt.  58, 1  Abb.  N.  8.  174  (1886).  to 
be  satisfied  by  tender  of  the  freight  in  United 
States  notes,  where  the  contract  was  made  <if ter 
the  passage  of  the  legal  tendei*  act. 

In  Murray  v.  Gale,  6  Abb.  Pr.  N.  8.  236,  52  Barb. 
427  (1888),  affirming  Murray  v.  Harrison,  47  Barb^ 
484,  83  How.  Pr.  90  (1867),  it  was  held  that  the  words 
'4n  specie,  gold,  and  silver  coId."  m  an  obligation 
for  the  payment  of  a  certain  number  of  dollars, 
did  not  affect  the  right  to  discharge  the  contract 
by  paying  ^the  stipulated  amount  In  legal  tender 
notes.* 

In  Jones  v.  Smith.  48  Barb.  562  a867),  it  was  held 
to  follow  inevitably,  from  the  legal  tender  act  as 
interpreted  by  Bodes  v.  Bronson,  84  N.  T.  648  (1866), 
that  a  bill  of  exchange  payable  'in  specie  or  its 
equivalent^'  could  be  paid  in  legal  tender  notes 
called  greenbacks. 

In  Pennsylvania  an  express  contract  to  pay  ''spe- 
cie, current  gold  and  silver  money  of  the  United 
States,"  was  held  to  be  within  the  operation  of  the 
legal  tender  act,  in  Shoenberger  v. Watts,  6  Phila. 
51  (1862). 

So  ground  rent  payable  in  "dollars,  lawful  silver 
money  of  the  United  States,  each  dollar  weighing 
16  pennyweights,  6  grains,  at  least,"  is  held  redeem- 
able in  legal  tender  notes.  Mervine  v.  Sailor.  62  Pa* 
9  a866). 

The  same  is  held  in  case  of  ground  rent  payable 
in  ''doUars,  lawful  money  of  the  United  States  of 
America,"  in  ShoUenberger  v.  Brinton,  62  Pa.  !► 
(1886). 

Likewise  as  to  ground  rent  payable  in  "lawful 
money."    Davis  v.  Burton,  62  Pa.  9  (1866). 

So  where  the  provision  was  for  ground  rent  pay- 
able in  "lawful  money  of  the  United  States."  Kroe> 
nerv.  Colhoun,  52  Pa.  ^  (1866). 

The  same  doctrine  is  held  in  case  of  a  certificate 
of  deposit  of  "gold  payable  .  .  .  inlikefunds^ 
with  interest"    Sandf  ord  v.  Hays,  52  Pa.  9  (1866). 

A  note  for  a  sum  of  money  with  the  amount 
marked  "specie"  on  the  margin,  which  by  bank« 
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for  the  interest  for  every  year  that  such  bond 
has  to  run,  and  each  of  said  coupons  shall  be 
made  therein  payable,  and  shall  be  payable, 
at  the  office  of  the  city  treasurer  of  sai'd  city 
of  Santa  Rosa,  on  the  first  Monday  of  Decem- 
ber of  the  year  for  the  interest  whereof  it  is 
given.  Each  of  said  bonds  shall  therein  be 
made  payable,  and  shall  be  payable,  at  the 
office  of  the  city  treasurer  in  the  city  of  Santa 
Rosa  on  the  first  Monday  in  December  of  each 
year.  ^  The  notice  of  election  also  stated  the 
precise  amount  of  the  annual  tax  to  be  levied 
to  pay  the  annual  interest,  and  the  series  of 
bonds  falling  due  each  year,  thus:  "* First 
year,  $10,725;  second  year,  $10,560;"  and  so 
on  down  to  the  **  fortieth  year,  $4, 290,  —the 
acrgregate  tax  levy  for  the  forty  years  being 
$300,300."  On  June  6,  1893,  after  the  result 
of  the  election  was  ascertained,  the  city  coun- 
cil adopted  ordinance  No.  149,  which  recited 
all  the  previous  proceedings  and  prescribed 
the  form  of  the  bonds,  in  exact  conformity  to 
all  the  particulars  stated  in  the  notice  of  elec- 
tion. The  agreed  statement  then  recites  the 
steps  taken  to  sell  said  bonds,  and  adds: 
''That  neither  said  legislative  body,  nor  said 
city,  nor  any  of  the  officers,  received  any  bids 
for  said  bonds  in  answer  to  the  notice  so 
published ;  that  said  legislative  body  used 
gtrenuous  efforts  to  sell  such  bonds,  but  was 
unable  to  find  any  purchaser  therefor. "    The 


statement  then  recites  that,  in  view  of  the 
great  needs  of  the  city  for  a  system  of  water- 
works,  the  city  council,  on  November  17, 
1894,  passed  ordinance  No.  156  rescinding 
ordinance  149,  and  changing  the  form  of  the 
bonds  so  'as  to  make  them  payable  at  the 
Chemical  National  Bank  in  the  city  of  New 
York  "in  gold  coin  of  the  United  States  of 
America  of  the  present  standard  of  weight 
and  fineness,*'  with  interest  at  the  rate  of  4 
per  cent  per  annum,  "payable  semi-annually 
in  like  gold  coin."  The  bonds  in  this  new 
form  were  executed,  and  on  December  1,  1894, 
Robert  Eflfey  (a  party  to  this  agreed  case) 
bid  for  said  bonds  their  face  valu6  in  United 
States  gold  coin,  and  the  city  council,  hav- 
ing accepted  his  bid,  were  about  to  deliver 
the  bonds  to  him,  when  W.  O.  Skinner,  de- 
scribing himself  as  a  taxpayer  of  said  city, 
served  upon  the  city  council  and  each  of  the 
officers  of  said  ci^r  a  protest  against  the  sale 
of  said  bonds  to  Effey,  in  which  he  notified 
them  that  he  would  use  every  lawful  means 
to  resist  the  collection  of  any  tax  levied  for 
their  payment,  and  that  he  would  apply  to 
the  court  for  an  injunction  to  restrain  the  col- 
lection of  a  tax  levied  on  October  5,  1894,  of 
25  cents  on  each  $100  to  pay  the  principal 
and  interest  due  on  said  bonds  for  the  year 
1894  and  the  interest  due  June  1,  1895.  The 
city  council  thereupon*  passed  a  resolution 


ere'  rules  meant  silver  or  gfold  coin,  was  held  In 
Oraham  v.  Marehall,  52  Pa.  9  (186tt),  to  be  payable  In 
legal  tender  notes,  and  the  same  decision  was  made 
In  respect  to  a  note  for  dollars  *in  erold,*'  in  Lauarh- 
lin  V.  Harvey,  6«Pa.  9  (1866). 

In  Texas  a  note  for  **  $800  in  trold"  was  held,  in 
Shaw  V.  TruDsler,  80  Tex.  890  (1867),  to  be  discharge- 
able by  the  payment  of  lesral  tender  notes,  on  the 
grounds  that  congress  had  made  them  legal  our- 
'rency,liDd  that  Judgment  on  such  a  note  could  not 
be  rendered  for  specie. 

In  the  case  of  Houmoy  v.  Healy,  81  Tex.  590 
(1889),  where  the  contract  provided  for  payment  of 
$590  In  specie,  or  $894  in  United  States  currency,  it 
was  held  that  tbe  word  **8pecle,'*  in  a  Judgment  for 
a  certain  number  of  dollare  in  specie,  was  surplus- 
age, but  nevertheless  an  error  which  might  be 
struck  out  on  appeal. 

b.  Supporting  mch  contracts. 

But  some  decisions  of  the  state  courts  sustained 
these  specific  agreements  to  pay  in  coin  before  tbe 
Supreme  Ck>urt  of  the  United  States  decided  to  that 
effect. 

Thus  inOeorgia  a  promise  to  pay  a  certain  number 
of  dollare  *'in  American  gold  coin"  is  held,  in  Myere 
V.  Kaufman,  37  Oa.  600, 96  Am.  Dec.  867  (1868),  to  be 
enforceableaind  not  to  k>e  discharged  by  tender  of 
tbe  nominal  value  in  depreciated  legal  tender 
notes.  In  the  case  of  Taylor  v.  Green,  passed  upon 
at  the  same  time  and  by  the  same  opinion,  a  con- 
tract to  pay  *in  gold"  is  likewise  sustained. 

In  several  states  distinctions  were  made  which 
have  since  become  unimportant. 

In  the  decision  of  tbe  supreme  court  of  Massa- 
chusetts in  Essex  Ck>.  v.  Pacific  Mills,  U  Alien,  889 
(186ZJ,  it  was  also  held  that  a  contract  to  deliver  a 
certain  numt)er  of  ounces  of  silver  of  a  certain  fine- 
ness in  payment  of  rent,  or  its  equivalent  in  gold, 
was  a  contract  for  the  delivery  of  a  commodity  the 
breach  of  which  required  a  Judgment  for  tbe  mar- 
ket value  thereof  payable  in  United  States  notes. 

A  loan  of  $10,000  in  gold,  on  an  agreement  to  re- 
pay in  gold,  was  held  in  Bank  of  Commonwealth 
29  L.  R.  A. 


V.  Van  Vleck,  49  Barb.  508  (1867),  to  be  valid  and 
subject  to  discharge  only  by  payment  in  gold,  and 
the  legal  tender  act  of  congress  is  held  to  be  inap- 
plicable to  such  a  contract.  This  case  is  distin- 
guished from  tbe  decision  by  the  court  of  appeals  in 
Bodes  V.  Bronson,  84  N.  Y.  649  (1868),  on  the  ground 
that  in  the  latter  tbe  obligation  was  to  pay  *'in  law- 
f  ul  money,"  and  that  tbe  words  *in  gold  and  silver 
coin"  were  surplusage,  while  in  the  present  case 
the  agreement  was  not  to  pay  an  ordinary  debt, 
but  to  return  articles  of  tbe  same  kind  that  were 
received. 

Upon  a  bill  of  exchange  drawn  in  Prince  Bd- 
ward*sl8land,''payable  in  United  States  gold  ooin,^* 
the  bolder  is  held,  in  Bank  of  Prince  Edward^s 
Island  V.  Trumbull,  53  Barb.  459,  36  How.  Pr.  8,  4 
Abb.  Pr.  N.  S.  82  (1868).  to  be  entiUed,  in  case  of 
nonpayment,  to  an  amount  equal  to  the  value  of 
tbe  gold  in  legal  tender  notes  at  tbe  time  of  tbe 
trial. 

A  bond  for  payment  'in  gold  coin  of  the  United 
States"  of  a  particular  ^'flucness,  notwithstanding 
any  law  which  now  may  or  hereafter  shall  make 
anything  else  a  tender  Intpayment  of  debts,"  was 
held  in  Dutton  v.  Pailaret,  52  Pa.  109,  91  Am.  Dfec. 
135  (1866),  to  be  enforceable  according  to  its  termsN, 
and  Judgment  rendered  thereon  for  the  value  of  ' 
the  gold  in  currency.    Tbe  court  said:  **Wben  par- 
ties stipulate  for  specific  chattels,  and  expressly   , 
exclude  tbe  legal  tendere  which  government  has   ' 
prescribed,  tbe  bargain  must  be  presumed  to  rest  ) 
upon  an  adequate  consideration,  and  neither  legls-  / 
lative  nor  Judicial  power  can  pluck  tbe  fruits  that  / 
belong  to  one  of  the  parties  for  the  mere  purpose, 
of  giving  them  to  tbe  otber."    Tbe  court  distiiy 
guisbed  this  case  from  Graham  v.  Mareball,  52  Pa. 
9  (1866),  on  tbe  ground  tbat  there  the  ordinary  legal 
tenders  of  tbe  country  were  stipulated  for. 

Ground  rent  payable  in  '*fSl  Spanish  coined  fine 
silver  pieces  of  8#  part  of  a  piece  of  8.  each  piece 
weighing  17  pennyweights  and  6  grains,  or  so  much 
lawful  money  of  tbe  said  province  of  Pennsylvania 
as  shall  be  sufficient  to  purchase  or  procure"  the 
specified  coin,  is  held,  in  Mather  v.  Kinike.  51  Pa. 
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directing  the  city  attorney  to  take  immediate 
steps  to  unite  with  such  officers  and  persons 
as  were  interested  in  submitting  an  agreed 
case,  ^ so  as  to  obtain  as  soon  as  possible  the 
judicial  determination  of  said  question,  case, 
and  controversy  in  and  by  the  supreme  court 
of  this  state.'' 

The  foregoing  outline  of  the  statement,  as 
originally  prepared,  contains  all  of  it  that  is 
material.  It  closed  with  the  statement  that 
"^the  foregoing  is  a  full,  true,  and  correct 
statement^and  case,  containing  all  the  facts 
upon  which  the  controversy  depends,"  and 
signed  by  counsel  for  the  respective  parties, 
and  followed  by  the  affidavit  of  Skinner  to 
the  effect  that  the  controversy  is  real,  and 
the  proceedings  in  good  faith. 

The  contention  on  Skinner's  part,  as  ap- 
pears in  the  agreed  case,  is:  (1)  That  tlie 
city  council  have  no  power  to  issue  the  bonds 
in  the  form  prescribea  by  ordinance  156.  (2) 
That  the  city  council  had  no  power  to  levy 
the  tax  of  25  cents  per  $100  on  October  5, 
1894,  the  bonds  then' authorized  under  ordi- 
nance 149  not  having  been  sold.  (8)  That 
ordinance  153,  authorizing  the  city  marshal 
to  collect  delinquent  taxes  by  sale  of  the 
property,  is  invalid  because  in  conflict  with 
the  city  charter  which  makes  it  the  duty  of 
the  city  attorney  to  collect  them  by  suit,  the 
marshal  having  advertised  his  property  for 


sale  on  December  17.  Certai^  amendments 
were  afterwards  made  to  the  statement,  viz.  : 
That  the  said  tax  levy  of  25  cents,  together 
with  other  city  taxes  levied  for  the  current 
year,  do  not  exceed  1  per  cent  of  the  assessed 
valuation,  and  are  less  than  the  limit  fixed 
by  law :  that  Skinner  had  tendered  all  other 
taxes ;  that  there  had  been  a  sufficient  amount 
of  said  25-cent  tax  voluntarily  paid  into  the 
city  treasury  to  meet  the  semiannual  interest 
accruing  prior  to  the  next  annual  tax  levy ; 
and  **  that  at  the  time  of  the  levy  of  said  25- 
cent  tax  an  offer  to  purchase  for  the  face 
value  thereof,  in  United  States  gold  coin, 
said  bonds  to  be  issued  under  ordinance  No. 
149,  had  been  presente<l  to  said  common  coun- 
cil, which  offer  was  thereafter  withdrawn.** 
Judgment  was  rendered  that  bonds  issued  un- 
der ordinance  156  would  be  valid,  and  also 
affirming  the  validity  of  said  25-cent  tax,  and 
from  this  judgment  said  Skinner  appeals. 

The  question,  **Are  the  bonds  which  the 
city  council  intended  to  issue  val  id  in  the  form 
proposed?**— must  be  answered  in  the  nega- 
tive. 

No  question  is  made  as  to  the  regularitv 
of  the  proceedings  up  to  and  including  ordi- 
nance No.  149,  nor  that  bonds  issued' under 
that  ordinance  and  in  the  form  therein  pre- 
scribed would  have  been  valid,  but  the  bonds 
proposed  to  be  issued  under  ordinance  156  do 


425  (1866),  to  be  a  speoiflc  article  called  for  by  the 
ooTiBDant,  and  not  to  be  payable  in  currency. 

Ground  rent,  payable  in  ^'Spanish  milled  silver 
dollars  wbich  weigh  17  pennyweigbts  and  6  grains 
at  least,'^  was  held  not  legally  represented  by  United 
States  legal  tender  notes,  but  to  be  payable  only  in 
coin  according  to  the  contract.  Christ  Church 
Hospital  V.  Fuechsel,  54  Pa.  71  (1867).  The  court 
distinguished  this  case  from  that  of  Mervine  v. 
Sailor  and  others,  decided  by  the  same  court,  in 
which  the  rent  agreed  upon,  although  specified  as 
gold  or  Rllver,  was  further  described  as  *iawful 
money/*  but  this  distinction  was  subsequently 
abandoned  by  the  courts  which  was  constrained  by 
the  decisions  of  the  Supreme  Court  of  the  United 
States  to  sustain  the  stipulation  in  either  form 
when  coin  was  agreed  upon.  See  also,  as  to  effect 
of  state  statutes.  infr<L,  Il.a,  4. 

The  supreme  court  of  Nova  Scotia  also  sustained 
such  contracts,  and  held  that  on  a  lease  of  prop- 
erty in  the  British  dominions,  payable  in  ''dollars 
and  cents  of  United  States  currency,**  made  before 
the  passage  of  the  legal  tender  act,  payment  could 
be  made  only  in  coin.  Nova  Scotia  Teleg.  Co.  v. 
American  Teleg.  Co.  4  Am.  L.  Reg.  N.  8.  866  (1865). 

3.  In  equity  canes. 

The  power  of  equity  to  give  effect  to  a  specific 
provision  for  pajrment  in  coin,  when  this  was  not 
enforceable  at  law,  was  a  question  on  which  the 
courts  were  not  agreed. 

The  power  of  equity  to  give  effect  to  a  specific  pro- 
vision in  a  contract  for  payment  in  gold  is  denied 
In  Humphrey  v.  Clement,  44  Hi.  28B  (1887).  following  j 
Whetstone  v.  CoUey,  36  lU.  328  (1866)  on  the  general 
doctrine  that  specific  agreements  for  pajrment  in 
gold  are  not  valid. 

In  Howe  v.  Nickerson,  14  Allen.  400  (1867).  it  was 
held  that  a  bill  in  equity  would  not  lie  to  enforce 
specific  performance  of  an  award  to  pay  a  certain 
number  of  dollars  In  gold. 

But,  on  the  other  hand,  it  was  held  in  Kentucky 
that  in  an  equity  suit  for  specific  enforcement  of 
a  contract,  made  in  1863,  to  pay  the  price  of  land  in 
29  L.  R  A. 


gold,  where  the  difference  between  gold  and  legal 
tender  notes  was  taken  into  account  in  fixing  the 
price,  the  provision  would  be  sustained.  Hord  r. 
Miller,  2  Duv.  103  (1866).  The  court  allowed  the 
debtor  time  to  make  the  payment  in  gold  with  a 
warning  that  on  default  thereof  the  value  of  the 
gold  would  be  estimated  in  paper  currency  and  the 
amount  adjudged  against  him  enforced  by  sale  of 
the  land. 

4.  Effect  of  state  statutes. 

A  specific  contract  law,  providing  that  judg- 
ments may  be  made  payable  in  coin  in  actions  on 
contracts  which  specifically  call  for  such  money* 
is  sustained  by  the  supreme  court  of  Nevada,  and 
declared  not  to  be  repugnant  to  the  legal  tender 
act  of  congress,  in  Linn  v.  Minor,  4  Nev.  462  (1868). 
This  case  overrules  several  prior  cases  to  the  con- 
trary, which  were  Milliken  v.  Sloat,  1  Nev.  678(1866); 
Mitchell  V.  Bromberger,  Id.  604;  Fox  v.  Barstow, 
Id.  612. 

Such  a  statute  in  California  has  been  the  subject 
of  numerous  decisions.  That  it  does  not  conflict 
with  the  legal  tender  act  of  congress  was  decided 
in  Carpentier  v.  Atherton,  26  Cal.  664  (1864).  and  its 
validity  is  assumed  by  the  later  cases. 

That  such  a  contract  relates  to  actions  or  proceed- 
ings on  the  contract  itself,  and  no|  to  an  order 
in  supplementary  proceedings  for  repayment  by  a 
borrower  of  gold  from  funds  in  court,  is  decided 
in  Hathaway  v.  Brady,  26  Cal.  681  (1864),  because 
this  proceeding  is  not  "an  action'*  within  the 
meaning  of  the  statute. 

That  a  specific  contract  act  applies  to  contracts 
made  before  its  passsage,  is  decided  in  Otis  v.  Haael- 
tine,  27  Cal.  80  (1864);  Galland  v.  Lewis,  26  Cai.  46 
(1864). 

A  tender  of  legal  tender  notes  at  par  was  held 
insufllcient  to  discharge  a  note  payable  in  coin,  in 
the  case  of  Vilhac  v.  Biven,  28  Cal.  410  a865). 

A  purchaser  of  goods  under  an  oral  contract  to 
pay  for  them  in  grold  is  enforceable  under  the  Call- 
fomia  statute,  where  after  the  liability  accruod 
and  suit  was  commenced,  a  written  contract  was 
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not  confonn  to  the  ordinance  calling  the  elec- 
tion, nor  to  important  particulars  specified 
in  the  notice  of  election,  and  in  one  of  these 
particulars  they  do  not  conform  to  tlte  statute 
under  which  it  is  proposed  to  issue  them. 

The  ordinance  calling  an  election  and  the 
notice  of  election  eacn  provided  that  the 
bonds  to  be  issued,  if  the  qualified  voters 
should  authorize  their  issue,  should  bear  in- 
terest at  the  rate  of  4  per  cent  per  annum, 
and  the  principal  and  interest  should  be  pay- 
able "in  gold  coin  or  lawful  money  of  the 
United  States/  and  the  notice  of  election 
specified,  in  addition,  that  the  bonds,  as  well 
as  the  interest,  should  be  payable  at  the  city 
treasury. ,  The  statute  under  which  said  bonds 
were  proposed  to  be  issued  is  the  Act  ap- 
proved March  19,  1889  (Stat.  1889,  p.  399), 
and  the  amendments  thereof  hereafter  noticed. 
By  secion  2  of  said  Act,  as  amended  in  1891 
(Stat.  1891,  p.  94),  it  is  provided,  among 
other  things,  as  follows:  "The  ordinance 
calling  such  special  election  shall  recite  the 
objects  and  purposes  for  which  the  indebted- 
ness is  proposed  to  be  incurred,  the  estimated 
cost  of  the  proposed  public  improvement, 
and  that  the  bonds  of  the  municipality  shall 
issue  for  the  payment  of  the  cost  of  such  Im- 
provement, as  in  such  ordinance  set  forth,  if 
the  proposition  be  accepted  by  the  qualified 
voters  as  hereinafter  provided."    Section  8 


of  said  Act  (Stat.  1889,  p.  4<X))  provides  for 
the  publication  of  said  ordinance  calling 
such  election,  and  that  after  such  publica- 
tion there  shall  be  published,  not  less  than 
two  weeks,  **a  notice  of  such  special  elec- 
tion, the  purpose  for  which  the  indebtedness 
is  to  be  incurred,  the  number  and  character 
of  the  bonds  to  be  issued,  the  rate  of  interest 
to  be  paid,  and  the  amount  of  the  tax  levy 
to  be  made  for  the  payment  thereof."  By 
section  A  of  said  Act,  as  amended  March  1, 
1893  (Stat.  1898,  p.  61),  it  is  provided, 
among  other  things,  that  such  bonds  "shall 
be  payable  in  gold  coin  or  lawful  money  of 
the  United  States."  Section  7  (Stat.  1889, 
p.  401)  provides:  "The  legislative  branch 
of  any  city,  town,  or  municipal  corporation 
issuing  bonds  under  the  authority  of  this  act 
shall  have  the  right  to  determine  the  rate  of 
interest  such  bonds  shall  bear;  provided, 
that  in  no  case  shall  it  exceed  7  per  cent  per 
annum,  and  to  name  the  date  and  place  where 
such  bonds  and  interest  shall  be  paid  ;  pro- 
vided, that  the  place  of  payment  shall  be  ei- 
ther at  the  oflSce  of  the  treasurer  of  the  muni- 
cipality, or  at  some  designated  bank  in  San 
Francisco,  Chicago,  New  York,  or  Boston. 

n 

From  this  review  of  the  statute  it  will  be 
seen  that  the  rate  of  interest  the  bonds  shall 
bear,  and  the  amount  of  the  tax  levy  to  be 


made  to  pay  the  ffold.    Meyer  v.  Kohn,  29  Gal.  278 

am). 

In  an  action  on  a  Judgment  rendered  prior  to  the 
spedflo  contract  act,  juderment  can  not  be  entered 
for  gold  coin.    Keed  v.  Bldredge.27  Cat  d4d  (1S66). 

But  where  the  complaint  in  an  action  on  a  judg- 
ment alleges  that  such  Judgment  was  rendered 
payable  in  coin,  the  new  Judgment  thereon  may 
be  for  coin.    Wallace  v.  Eldredge,  27  Gal.  498  (1865). 

As  to  action  on  Judgment,  see  also  supra^  Swan- 
son  V.  Oooke,  80  How.  Pr.  885  (1866). 

As  to  pleading  under  such  statute,  see  rwte  to 
Belford  v.  Woodward  (111.)  post^  — . 

b.  Doctrine  of  Bronson  u.  Rodes  and  later  eases 
1.  Federal  cases. 

The  case  of  Bronson  v.  Rodes,  74  U.  8.  7  Wall.  229. 
19  L.  ed.  141  (1869),  has  already  been  referred  to  as 
the  leading  case  on  the  subject.  It  established  the 
doctrine  that  express  provisions  for  payment  in 
gold  or  silver  were  valid,  and  enforceable  as  If 
they  were  for  payment  in  wheat  or  any  other  valu- 
able thing. 

The  case  of  Butler  v.  Horwitz,  74  U.  8.  7  Wall. 
258,  19  L.  ed.  149  (1869).  applied  the  doctrine  of 
Bronson  v.  Kodes  to  a  contract  made  in  1791  for 
rent  payable  in  English  golden  guineas  weighing 
5  pennyweights  and  6  grains  at  35  shillings  each, 
and  other  gold  and  silver  at  the  present  weights, 
and  rates  established  by  act  of  assembly.  I'he 
court  reorarded  the  contract  as  obviously  intended 
to  require  payment  of  the  rent  in  gold  and  silver 
for  the  purpose  of  avoiding  fluctuations  to  which 
currency  was  subject. 

Chief  Justice  Chase  said,  in  Butler  v.  Horwitz, 
supra:  **  A  contract  to  pay  a  certain  sum  in  gold 
and  silver  coin  is,  in  substance  and  legal  effect,  a 
contract  to  deliver  a  certain  weight  of  gold  and 
stiver  of  a  certain  fineness,  to  be  ascertained  by 
count.^*  The  chief  Justice  also  said:  "It  was  not 
necessary  in  the  case  of  Bronson  v.  Rodee,  nor  is 
it  necessary  now,  to  decide  the  question,  whether 
the  acts  making  United  States  notes  legal  tender 
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are  warranted  by  the  constitution.  We  express 
no  opinion  on  that  point.^^ 

The  case  of  Bronson  v.  Kimpton,  75  U.  8. 8  Wall. 
444, 19  L.  ed.  433  (1869),  foUowed  Bronson  v.  Rodee 
and  Butler  v.  Horwitz,  and  held  that  a  mortgage 
to  secure  a  bond  for  the  payment  of  a  certain  sum 
in  gold  and  silver  coin  was  not  satisfied  by  a  tender 
of  United  States  ootes  equal  in  nominal  amount  to 
the  sum  due  on  the  bond  and  mortgage. 

On  a  contract  to  pay  yearly  rent  of  4  ounces,  Z 
pennyweights,  and  12  grains  of  pure  gold  in 
coined  money.  Judgment  should  be  entered  for 
coined  dollars  and  parts  of  dollars,  instead  of  treas- 
ury notes  equivalent  in  market  value  to  the  value 
in  coined  money  of  the  stipulated  weight  of  pure 
gold.  Dewing  v.  Sears,  78  U.  8. 11  WalL  879, 20  L.  ed. 
189  (1871),  reversing  the  decision  of  the  Massachu- 
setts supreme  court  in  Sears  v.  Dewing,  14  Allen, 
413  (1867).  which  held  that  the  gold  should  be  deliv- 
ered by  the  lessee  as  a  commodity,  and  that  in  de- 
fault thereof  Judgment  should  be  rendered  for  the 
market  value  thereof,  estimated  in  United  Statea 
treasury  notes. 

Freight  money  for  transportation  from  Wham- 
poa  to  New  York,  fixed  at  163  pounds,  4  shillings,  4 
pence  sterling,  was  held  to  be  payable  in  United 
States  gold  and  silver  dollars  of  equal  value. 
Forbes  v.  Murray,  8  Ben.  498  (1869). 

The  validity  of  a  note  payable  io  coin  was  also 
sustained  in  Re  Elder,  1  Sawy.  81, 3  Nat.  Bankr.  Reg. 
678  (1870).  in  a  case  of  bankruptcy,where  it  was  held 
that  it  was  properly  proved  against  the  bankrupt's 
estate  according  to  its  terms,  although  a  new  note 
for  its  equivalent  in  currency  would  not  be  in- 
valid. 

A  note  and  mortgage  calling  for  pounds  sterling 
of  Great  Britain  was  held,  in  Re  Surplus  and  Rem- 
nants of  The  Edith,  5,  Ben.  446  (1871).  to  be  pay- 
able only  in  coin. 

An  award  by  the  attorney-general  under  act  of 
congress,  "payable  in  gold,"  was  held  in  Tyers  v. 
United  States,  5  Ct.  CI.  600  (1860),  to  be  payable  in 
coin  instead  of  currency.  And  where  the  claimant 
accepted  depreciated  currency  under  protest,  de- 
claring that  he  would  take  it  only  at  its  value  in 
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made  for  the  paymeBt  thereof,  are  expressly 
required  to  be  stated  in  the  "  notice  of  elec- 
tion," while  the  place  of  payment  and  the 
kind  of  money  in  which  they  are  to  be  paid 
are  not.  The  ordinance  calling  the  election 
and  the  notice  of  election  fixed  the  rate  of  in- 
terest at  4  per  cent,  payable  annually,  while 
ordinance  156,  under  which  the  bonds  in  con- 
troversy are  proposed  to  be  issued,  fixes  the 
rate  at  4  per  cent,  payable  semiannually.  It 
is  contended  by  respondents,  if  we  correctly 
understand  them,  that  as  section  7  of  the 
Act  above  cited  leaves  the  determination  of 
tlie  rate  of  interest  to  the  common'  council, 
and  as  by  section  6  it  is  provided  that  inter- 
est maybe  payable  annually  or  semiannually, 
making  the  interest  payable  semiannually 
instead  of  annually  is  a  "mere  matter  of  de- 
tail, to  be  arranged  between  the  buyer  and 
the  city,  and,  being  confided  to  the  discre- 
tion of  the  council.  It  was  not  within  their 
domain  to  limit  or  circumscribe  that  discre- 
tion in  any  way,  but  that  it  was  their  duty 
to  use  their  best  judgment  when  they  were 
called  upon  to  act."  That  the  payment  of 
interest  semiannually  increases  the  rate  is 
obvious.  If  it  did  not,  purchasers  would 
not  be  likely  to  insist  upon  it.  It  therefore 
becomes  part  of  the  rate,  and,  while  the 
council  are  authorized  to  fix  the  rate,  the  rate 
of  interest,  as  well' as  the  main  question  of 


incurring  the  indebtedness  for  the  purposes 
specified,  is  required  to  be  submitted  to  the 
voters.  The  maximum  rate  authorized  by 
the  statute  is  the  le^al  rate  of  interest  al- 
lowed in  this  state,  which  is  now  7  per  cent. 
Putting  an  extreme  case,  it  will  not  be  con- 
tended that  if  the  oroposition  submitted  to 
the  voters  at  such  election  specified  the  rate 
to  be  paid  at  2  per  cent,  the  common  council 
might,  in  their  discretion,  issue  bonds  bear- 
ing 7  per  cent.  But  if  the  common  council 
can  depart  at  all  from  the  rate  of  interest 
submitted  to  the  voters,  no  limit,  save  the 
rate  fixed  by  the  statute,  can  define  their 
power.  Counsel  for  respondent  cite  the  case 
of  Tester  v.  Seattle.  1  Wash.  808.  and  quote 
four  or  five  pages  therefrom.  In  that  case 
the  ordinance  of  submission  fixed  the  rate  of 
interest  at  5  per  cent.  So  far  as  the  rate  of 
interest  is  concerned,  that  case  is  not  in  point, 
inasmuch  as  the  statute  there  did  not  require 
the  rate  to  be  stated  in  the  ordinance  of  sub- 
mission or  notice  of  election.  In  that  case, 
however,  other  particulars  not  required  to  be 
stated  in  the  ordinance  of  submission  were 
specified,  and  some  of  them  were  conditions 
not  named  in  the  statute.  As  to  these  partic- 
ulars, which  were  not  required  to  be  sub- 
mitted to  the  voters,  the  case  supports  re- 
spondent's contention,  and  is  in  point  so  far 
as  the  place  of  payment  is  concerned.     The 


gold,  and  was  permitted  to  take  It  without  his 
agreement  to  accept  In  full,  it  was  held  not  to  pre- 
clude bl0  claim  for  the  balance. 

But  accepting  other  legal  tender  notes  In  lieu  of 
gold  on  redemption  of  such  notes,  though  under 
protest,  where  tjiere  was  no  deception,  mistake,  or 
undue  advantage,  was  held  In  Savage  v.  United 
States,  92  U.  8. 382,  28  L.  ed.  680  (1876),  to  be  a  waiver 
of  any  light  to  payment  in  gold  on  the  redemp- 
tion. 

By  peculiar  mistake  the  authors  of  some  text- 
books of  the  law  have  asserted  that  the  decisions  of 
the  Supreme  Court  of  the  United  States,  sustaining 
and  enforcing  contracts  for  payment  in  specie  or  in 
coin,  were  overruled  by  the  Legal  Tender  Cases,  so 
called.  This  statement  has  been  accepted  and  re- 
peated by  other  persons.  But  it  is  utterly  unju5tlfl- 
able.  The  Legal  Tender  Case— Knox  v.  Lee.  79  U.  S. 
12  Wall.457,20L.ed.  287(1871)— which  overruled  Hep- 
burn V.  Grtswold,  75* U.  S.  8  Wall.  608, 19  L.  ed.  613 
(1870),  deciding  that  the  legal  tender  notes  consti- 
tuted lawful  tender  or  payment  In  case  of  contract 
made  before  the  passage  of  that  statute  as  well  as 
later  contracts,  did  not  so  much  as  Imply  a  doubt  of 
the  correctness  of  the  previous  decisions  sustaining 
the  validity  of  express  contracts  to  pay  in  com  or 
specie.  On  the  contrary.  In  a  dissenting  opinion 
Mr.  Justice  Clifford  cites  Butler  v.  Horwltz,  74  U.  8. 
7  Wall.  258, 19  L.  ed  149  (1809),  as  deciding  that,  when 
the  intent  of  the  parties  as  to  the  medium  of  pay- 
ment Is  clearly  expressed  in  a  contract,  damages 
for  the  breach  of  It,  whether  made  before  or  since 
the  enactment  of  this  law,  may  be  properly  as- 
sessed so  as  to  give  effect  to  that  intent;  and  he 
adds:  ''Nodoubt  Is  entertained  that  that  rule  is  cor- 
rect." 

Not  only  was  there  an  entire  absence,  in  the 
opinions  of  the  justices  in  the  so-called  Legal  Ten- 
der Cases,  of  any  intent  to  overrule  Bronson  v. 
Bodes,  but  that  case  was  expressly  followed  and  its 
doctrine  reiterated  after  the  legal  tender  act  in 
Knox  V.  Lee,  supra,  was  held  constitutional  as  to 
ordinary  contracts  made  before  Its  passage. 

Thus,  in  the  year  following,  the  case  of  Trebil- 
29  L.  R.  A. 


cock  V.  Wilson,  79  U.  S.  12  WalL  687.  20  L.  ed.  460 
(1872),  was  decided,  again  sustaining  the  validity  of 
a  contract  to  pay  'in  specie,"  requiring  It  to  be 
paid  in  gold  or  silver  coin,  and  expressly  declaring 
that  the  act  of  congress  '*was  not  intended  to  in- 
terfere in  any  respect  with  existing  or  subsequent 
contracts  payable  by  their  express  terras  in  specie." 

In  the  latest  of  the  legal  tender  cases,  Juillard  v. 
Greenman,  110  U.  S.  421. 28  L.  ed.  204  (1884i.  In  wbfch 
it  was  decided  that  congress  has  constitutional 
power  to  make  the  treasury  notes  of  the  United 
States  a  legal  tender  in  payment  of  pri^vate  debts 
in  time  of  peace  as  well  as  in  time  of  war,  the  opin- 
ion of  the  court  clearly  implies  that  the  statute 
does  not  apply  where  there  is  an  express  stipula- 
tion for  payment  In  a  particular  kind  of  money. 
The  summing  up  of  the  doctrine  in  the  opinion  la 
as  follows:  "A  contract  to  pay  a  certain  sum  io 
money,  without  any  stipulation  as  to  the  kind  of 
money  in  which  it  shall  be  paid,  may  always  be  sat- 
isfied by  payment  of  that  sum  in  any  currency 
which  is  lawful  money  at  the  place  and  time  at 
which  payment  is  to  be  made." 

The  truth  is,  every  case  decided  by  the  Supreme 
Court  of  the  United  States,  or  in  fact  by  any  fed- 
eral court,  has  recognized  the  validity  of  such  con- 
tracts. 

That  a  person,  who  has  expressly  undertaken  to 
discharge  his  obligation  by  payment  in  gold  or  sil- 
ver, will  be  held  to  bis  contract  as  speciflcally 
made,  is  also  recognized  to  be  the  law  in  Maryland 
v.  Baltimore  &  O.  R.  Co.,  89  U.  8. 22  Wall.  106, 22  L. 
ed.  713  (1874),  but  that  case  turned  on  the  fact  that 
there  was  no  express  undertaking  to  pay  in  coin, 
and  that  none  could  be  implied,  since  the  Implica- 
tion was  not  apparent  upon  the  face  of  the  con- 
tract. 

2l  State  decigUms  oeneratty. 

Even  after  the  decisions  in  Bronson  v.  Rodes,  74 
U.  8.  7  Wall.  229, 19  L.  ed.  141  (1880);  Butler  v.  Hor- 
wltz,  74  U.  S.  7  Wall.  2B8, 19  L.  ed.  149  (1889);  and  Treb- 
llcock  v.  Wilson,  79  U.  S.  12  Wall.  887,  20  L.  ed.  460, 
(1872),  but  without  mention  of  them,  a  promissory 


1895. 


Skiknbr  v.  Santa  Rosa. 


519 


argument  upon  w>bkfti  that  decision  rests  is 
that  the  legislature  delegated  to  the  common 
council,  the  municipal  legislature,  with  the 
Assent  of  its  constituents,  the  power  to  con- 
tract the  indebtedness,  "it  being  the  sole 
judge  of  the  proper  method,  whether  by  bonds 
or  warrants  or  open  account,  confidence  be- 
ing reposed  in  the  wisdom  and  honor  of  its 
members  that  they  will  act  for  the  best  in- 
terest of  the  comniuoity.  Nor  does  the  law 
permit  the  council  of  a  city  to  delegate  to 
the  popular  vote  the  determination  of  any 
matter  before  it,  unless  the  right  to  so  dele- 
gate it  has  been  expressly  conferred  or  en- 
joined by  statute.  .  .  .  Therefore  we 
<jonclude  that  the  council  could  lawfully  sub- 
mit to  vote  only  tliose  matters  directed  to  be 
submitted  by  its  superior  authority,— the 
legislature."  We  cannot  assent  to  the  con- 
■elusion  reached  by  the  learned  justice  who 
wrote  the  opinion,  nor  to  the  argument  by 
which  it  is  reached.  The  opinion  concedes 
that  under  the  constitution  and  laws  of  the 
state  no  indebtedness  can  be  incurred  beyond 
a  certain  limit,  without  authority  expressed 
at  an  election  duly  held  for  that  purpose; 
so  that  the  real  question  to  be  determined  is. 
Has  that  assent  been  given?  It  is  quite  true 
that  in  that  case,  as  in  this,  particulars  were 
inserted  io  the  submission  which  the  statute 
did  not  require  to  be  submitted ;  but  these 


particulars  having  been  submitted,  the  vote 
authorizing  the  indebtedness  to  be  incurred 
imports  the  particulars  named  as  the  condi- 
tions upon  which  that  assent  has  been  given, 
and  hence  no  one  can  say  that,  without  these 
favorable  conditions,  the  result  of  the  elec- 
tion would  have  authorized  the  indebtedness 
to  be  incurred.  The  rate  of  interest,  the  place 
of  payment,  the  kind  of  money  in  which  pay- 
ment must  be  made,  would  influence  any  bus- 
iness man  in  determining  whether  he  should 
incur  a  personal  debt,  and  must  do  so  when 
he  is  called  upon  as  a  voter  to  determine 
whether  he  will  favor  his  municipality's  in- 
curring a  debt,  for  the  payment  of  which, 
in  common  with  others,  his  property  is  lia- 
ble to  taxation.  He  might  readily  consent, 
upon  very  favorable  terms  being  offered  or 
proposed,  and  strenuously  oppose  it  if  the 
terms  were  unfavorable  or  were  uncertain. 
If  the  terms  and  conditions  submitted  to  the 
electors  may  be  departed  from,  and  such  elec- 
tion held  to  authorize  the  issuance  of  bonds 
under  other  terms  and  conditions,  a  door  will 
be  opened  authorizing  the  common  council 
to  submit  a  proposition  so  favorable  as  to 
secure  beyond  question  a  favorable  vote,  and 
then  change  the  conditions  as  to  rate  of  in- 
terest and  otherwise,  even  without  any  fraud- 
ulent purpose  or  intent,  so  that,  if  again  sub- 
mitted, an  overwhelming  defeat  would  result. 


note  made  in  18B6  payable  "in  jrold"  was  given  ef- 
fect In  the  case  of  Munter  v.  Rogers,  60  Ala.  283 
•<1878j,  only  as  an  obligution  for  the  specified  num- 
ber of  dollars  In  lawful  money.  This  case  follows 
the  legal  tender  cases,  Knox  v.  Lee,  79  U.  8.12  Wall. 
457.  20  L.  ed.  287  (1871),  and  Norwich  &  W.  R.  Co. 
V,  Johnson,  82  U.  8. 15  Wall.  m5,  21  L.  ed.  178  a873), 
which  decide  only  the  question  of  the  constitu- 
tionality of  the  legal  tender  act  as  to  prior  con- 
tracts in  general,  and  do  not  touch  the  question  of 
specific  agreements  to  pay  coin.  It  is  q  ui te  plainly 
based  on  an  Inadvertent  error  of  the  court. 

In  Relnback  v.  Crabtree.  77  111.  182  (1875).  It  is 
said:  **Neither  the  Supreme  Court  of  the  United 
States,  nor  this  court,  recognizes  two  legal  stand- 
ards of  value.  A  dollar  is  a  dollar,  whether  pay- 
able in  gold  or  in  national  currency;  and  10  per 
cent  interest  payable  in  gold  may  be  lawfully  paid, 
dollar  for  dollar,  in  any  currency  which  the  gen- 
eral government  has  declared  to  be  a  legal  tender 
dn  the  pajrment  of  debts.**  But  this  statement  is 
made  by  way  of  recital,  and  the  question  was  not 
before  the  court  for  decision. 

All  other  decisions  by  state  courts  since  the  cases 
•of  Bronson  v.  Rodes,  Butler  v.  Horwltz,  and  Trebil- 
cock  V.  Wilson,  supru,  have  recognized  the  doc- 
trine of  those  cases,  and  sustained  contracts  for 
payment.  In  coin  when  such  cases  were  presented 
to  them. 

A  contract  to  pay  a  certain  number  of  dollars  in 
gold  is  sustained  as  lawful  and  enforceable,  in 
HIttson  V.  Davenport,  4  Colo.  189  (1878). 

A  note  for  a  certain  number  of  dollars,  with  a 
provision  that  at  maturity  It  shall  be  paid  in  cur- 
rency equivalent  In  value  to  the  specified  amount 
of  currency  at  the  date  of  the  note,  is  sustained  in 
Whitaker  v.  Dye,  56  Gla.  380  (1876).  The  court  says, 
in  deaUng  with  It,  the  value  of  gold  was  Involved  to 
find  out  how  much  currency  was  due,  but  for  that 
purpose  only. 

The  case  of  McGoon  v.  Shirk,  54  HI.  408,  5  Am. 
Rep.  122  (1870),  decides  that  a  promissory  note  pay- 
able in  terms  in  American  gold  cannot  be  dis- 
-oharged  by  a  tender  of  United  States  treasury 
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notes,  although  the  contract  was  made  after  the 
passage  of  the  legal  tender  act.  This  decision  is 
based  on  those  in  Bronson  v.  Rodes  and  Butler  v. 
Horwitz,  and  declares  that  these  overrule  Hull  v. 
Kohlsaat  36  111.  130  (1864),  Whetstone  v.  Colley,  36 
111.  828  (1865),  and  Humphrey  v.  Clement,  44  111.  299 
(1867),  In  which  cases  the  supreme  court  of  Illinois 
had  decided  that  express  provisions  for  payment  in 
gold  would  not  avail  to  prevent  the  discharge  of 
the  contract  by  a  tender  in  legal  tender  notes. 

That  debts  payable  specifically  in  coin  are  not 
alTeoted  by  the  legal  tender  act  was  also  expressly 
decided  in  Churchman  v.  Martin.  54  Ind.  380  (1876). 

In  Proctor  v.  Heaton,  114  Ind.  250  (1887),  a  deduc- 
tion from  the  amount  of  a  note  was  claimed,  be- 
cause, on  a  Judgment  of  1865  that  a  renewal  note 
be  made  payable  in  gold  coin,  a  new  note  in  settle- 
ment of  the  dispute  was  made  for  *'two  and  a  half 
times  the  debt,"  but  the  decision  of  the  court  was 
chiefly  based  on  the  fact  of  long  acquiescence  in 
this  settlement. 

On  foreclosure  of  a  morigage  for  $4,000  "In  gold 
coin,  or  its  equivalent  value  in  current  money," 
where  the  mortgagee  sought  to  have,  money  that 
had  been  paid  Into  the  custody  of  the  clerk  of  the 
court  applied  on  his  mortgage  debt  as  an  allowance 
for  improvements,  and  It  did  not  appear  in  what 
kind  of  money  it  was  paid  to  the  clerk,  it  was  held 
that  th^s  money  would  satisfy  an  equal  number  of 
dollars  of  the  mortgage  debt,  but  that  the  balance 
must  be  paid  in  gold  coin.  Stark  v.  CoflBn,  106 
Mass.  328  (1870). 

That  an  express  agreement  to  allow  gold  pay- 
ments to  be  applied  with  20  per  cent  premium  is 
valid,  was  held  In  Wright  v.  Jacobs,  61  Mo.  19  (1875). 

A  draft  for  a  certain  number  of  gold  dollars, 
drawn  in  Canada  on  a  bank  in  New  Fork,  was  held 
in  Chrysler  v.  Renols,  48  N.  Y.  209  (1870).  to  be  ne- 
gotiable, and  the  payment  thereof  enforceable  ac- 
cording to  its  terms. 

A  contract  to  deliver  "$10,000 current  funds  of  the 
United  States  at  15  cents  on  the  dollar,  to  be  de- 
livered in  ten  months  from  this  date,"  is  construed 
in  Cooke  v.  Davis,  58  N.  Y.  320  (1878),  to  be  a  con- 
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The  logical  inference  from  the  case  above 
cited  is,  however,  that,  as  to  all  matters  re- 
quired to  be  submitted,  such  submission 
measures  the  authority  of  the  common  coun- 
cil. The  case  of  Mocre  v.  Walla  WaUa, 
60  Fed.  Rep.  961,  so  far  as  the  above 
questions  are  concerned,  follows  the  de- 
cisions of  the  state  court,  which  are  of 
binding  force  in  the  federal  court,  and  is 
therefore  not  an  independent  authority,  and 
lends  no  weight  to  TeaUr  v.  SeatUe,  mpra, 
which  it  cites.  What  has  been  said  applies 
as  well  to  the  place  of  payment  and  the  ex- 
act statement  of  the  amount  to  be  levied  each 
year  of  the  forty  years,  as  to  the  interest,  so 
far  as  its  influence  upon  the  vote  is  con* 
cerned. 

Upon  the  question  as  to  the  chan^^e  made 
in  the  kind  of  money  in  which  the  bonds 
and  the  interest  thereon  are  to  be  paid.  It 
should  be  observed  that,  prior  to  the  amend- 
ment of  March  1,  1893  (Stat.  1893,  p.  61), 
the  statute  was  silent  as  to  the  kind  of  money 
in  which  payment  shoUld  be  made,  but  that 
amendment  requires  that  the  bonds  and  in 
terest  ** shall  be  payable  in  gold  coin  or  law- 
ful money  of  the  United  States."  Several 
ckses  are  cited  by  counsel  for  respondents  to 
the  effect  that  a  grant  of  power  to  a  muni- 
cipal corporation  to  issue  bonds,   without 


limitation  as  to  the  kind  of  money  in  which 
thev  shall  be  payable,  confers  authority  to 
make  them  payable  **in  gold  coin  of  the 
United  States,  of  the  present  standard  weight 
and  fineness."  Judton  v.  Bessemer,  87  Ala. 
240,  4  L.  R.  A.  742;  Univvrsity  of  Alabama 
TrusUes  v.  Moody,  62  Ala.  389;  Moore  v. 
WaUa  Walla,  60  Fed.  Rep.  961.  Prior 
to  the  amendment  of  1893,  above  stated, 
the  power  to  make  the  bonds  payable  "^in 
gold  coin  of  the  present  standard  of  weight 
and  fineness,"  or  in  any  other  kind  of  coin  or 
currency,  could  not  be  controverted.  There 
was  no  restriction.  The  power  to  determine 
that  question  was  as  ample  as  that  of  a  nat- 
ural person  to  stipulate  in  what  his  personal 
obligation  should' be  paid.  The  amendment 
must  therefore  have  been  intended  to  restrict 
that  power,  and  this  was  done  by  expressly 
stating  the  kind  of  monev  in  which  alone 
they  "shall  be"  made  payable.  Whether  the 
increased  value  of  the  bonds  caused  by  the 
stipulation  that  they  shall  be  paid  in  gold 
coin  of  the  present  standard  of  weight~and 
fineness  would  equal  or  exceed  any  probable 
appreciation  of  gold,  cannot  control  the  ex- 
press provision  of  the  statute  in  that  regard. 
But  it  is  contended  that  if  the  act  gave  the 
council  no  power  to  make  the  bonds  payable 
in  gold  coin  of  the  present  weight  and  fine- 


tract  to  pay  $1,500  in  coin  for  $10,000  in  legal  tender 
notes,  and  was  held  to  be  a  valid  and  enforceable 
contract.  The  court  said:  **That  the  percentage 
agreed  to  be  paid  therefor  by  plaintiff  was  to  be 
payable  in  coin,  is  as  clear  as  if  stated  In  those 
words.*^  Therefore  an  action  for  damages  was 
held  to  be  sustained  for  breach  of  the  agreement 
to  deliver  such  currency  when  its  value  had  in- 
creased. 

A  covenant,  in  a  lease,  to  pay  a  yearly  rent  of  6 
pence  sterling  for  eveiy  acre  of  land  *in  current 
money  of  the  state  of  New  York  equal  in  value  to 
money  of  Great  Britain,"  is  held  in  Stranaghan  v. 
Youmans,  65  Barb.  882  a872),  to  be  a  contract  for 
payment  in  coined  money  of  the  United  States,  and 
if  payment  is  made  in  legal  tender  notes  enough  of 
them  must  be  paid  to  equal  in  value  the  stipulated 
amount  of  coin. 

A  promissory  note  '*tobepaid  in  gold  or  silver" 
is  held,  in  Phillips  r.  Dugan,  21  Ohio  St.  466.  8  Am. 
Rep.  69  (1871),  to  be  enforceable  according  to  its 
terms. 

On  a  claim  for  payment  of  wages  in  gold  coin, 
it  was  held  that  there  was  no  valid  contract 
therefor  in  the  absence  of  a  writing.  Davis  v. 
Mason,  8  Or.  154  (I860). 

The  validity  of  such  contracts  is  sustained  in 
Walkup  V.  Houston,  66  N.  C.  601  (1871),  in  nase  of 
a  note  payable  in  specie. 

Ground  rent  payable  in  ''gold  or  silver  money 
of  the  United  States"  is  held  in  Rankin  v.  Demott, 
61  Pa.  263  (1860),  following  Bronson  v.  Bodes  and 
Butler  V.  Horwitz,  to  be  payable  only  in  coin  or  its 
equivfllent.  The  court  remarks  that  the  distinction 
taken  in  prior  cases  between  contracts  for  a  specific 
article  and  for  lawful  money  is  now  unimportant. 

But  when  a  bond  for  a  certain  amount  in  '^law- 
ful silver  money  of  the  United  States"  was  secured 
by  a  recorded  mortgage  reciting  that  it  was  paj-^- 
able  ''in  lawful  money,"  it  was  held  insufficient  to 
make  the  mortgage  a  lien  for  anything  but  pay- 
ment in  lawful  money.  Eagle  Beneficial  Soc^s 
App.  75  Pa.  226  (1874). 

On  notes  payable  in  specie  without  any  specifi- 
cation of  the  kind  of  specie,  a  judgment  including 
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the  premium  on  silver  coin  in  addition  to  the- 
nominal  amount  of  .the  debt  was  held  invalid  on 
the  ground  that  a  part  of  the  debt  was  not  payable 
in  specie,  and  it  was  said  that  the  exact  amount  of 
the  part  that  was  due  in  specie  could  not  be  ascer- 
tained from  the  record.  Townsend  v.  Jennison,  44. 
Vt  315  (1872). 

Payments  in  currency  on  a  contract  speciflcallr 
calling  for  payment  in  gold,  if  this  provision  is  not. 
waived,  are  to  be  computed  at  the  value  of  such 
currency  estimated  in  gold  at  the  date  of  payment. 
Hittson  V.  Davenport.  4  Ctolo.  160  (1878);  Walkup  v. 
Houston,  65  N.  C.  501  (1871). 

Also  among  the  cases  which  have  followed  the 
doctrine  of  Bronson  v.  Rodes,  and  recognize  the 
validity  of  express  contracts  to  pay  obligations  in 
coin,  although  in  some  of  them  the  questions  have 
been  chiefly  as  to  the  form  of  judgment  or  proced- 
ure, are  the  following:  Sheehy  v.  Chalmere  (Cal.) 
96  Pac.  Rep.  514  (1894);  Watson  v.  San  Francisco  & 
H.  B.  R.  Co.  50Ca].  528  (1875);  Warren  v.  Franklin 
Ins.  Co.  104  Mass.  521  (1870);  Foster  v.  Atlantic  &  P. 
R.  Co.  1  Mo.  App.  890  (1876);  Smith  v.  Peabody  (N. 
Y.  Super.  Ct.)  (1870),  cited  in  Ransford  v.  Bfarvin,  8 
Abb.  Pr.  N.  S.  432  (1870),— on  the  same  question; 
Lillie  v.  Sherman,  SO  How.  Pr.  287  (1870):  McGalla  v. 
Ely,  64  Pa.  254  a870);  Calhoun  v.  Pace,  37  Tex.  454 
(1872);  Smith  v.  Wood,  37  Tex.  616  (1872).  These  cases 
are  not  more  particularly  set  out  in  this  note^  but 
are  further  considered  in  a  note  to  Bel  ford  v- 
Woodward  (III.)  post,  — ,  on  the  subject  of  judg- 
ments and  procedure  in  cases  of  this  sort. 

The)validity  of  such  contracts  is  also  assumed  in 
a  decision  that  an  agreement  by  one  employing  an- 
other to  procure  a  loan,  to  grive  notes  and  mort- 
gage "in  your  usual  form,"  does  not  make  a  pro- 
vision of  the  iatter^a  customary  form  for  payment 
in  gold  a  part  of  the  contract,  so  as  to  exclude  evi- 
dence that  the  employer  had  previously  by  like 
application  procured  loans  upon  notes  and  mort- 
gages without  such  provision,  as  the  expression  as 
to  form  does  not  bind  him  to  make  payment  upon 
unusual  terms  and  conditions  printed  in  such 
forms.  Peabody  v.  Dewey,  27  L.  R.  A.  322, 153  111. 
657(1804). 
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nesB,  that  clause  would  be  void,  and  that  in 
such  case  it  would  be  the  duty  of  the  treas- 
urer in  paying  the  bonds  to  pay  them  in  the 
kind  of  money  required  by  the  statute,  and 
cites  the  case  of  Enfield  v.  "Jordan,  119  U.  S. 
680,  80  L.  ed.  623.  That  case,  however,  re- 
lated to  the  place  of  payment.  The  court 
said :  '^The  objection  that  the  bonds  are  il- 
legally made  payable  at  a  bank  in  Chicago 
does  not  invalidate  them.  The  agreement  to 
pay  at  that  place  is  void,  but  the  balance  of 
the  coupons  and  bonds  are  not  rendered  in- 
valid for  that  reason.  In  payini;  the  inter- 
est, the  treasurer  should  not  obey  that  agree- 
ment in  the  bond,  but  pay  it  at  the  village 
treasury."  But  this  does  not,  nor  do  any  of 
the  cases  cited  by  counsel,  meet  the  question 
here  oresented  as  it  is  presented.  The  ques- 
tion in  that  case,  as  in  the  cases  cited  from 
the  supreme  court  of  Illinois,  arose  between 
holders  of  municipal  bonds  and  the  munici- 
pality that  had  issued  them  and  received  the 
value  of  them.  Two  of  these  cases  related 
to  the  place  of  payment,  and  two  involved 
bonds  purporting  to  bear  a  rate  of  interest 
greater  than  that  authorized  by  the  statute, 
and  in  these  cases  it  was  held  that  the  holder 
could  recover  the  authorized  rate,  and  no 
more.  The  question  whether  the  bonds,  if 
issued,  would  be  void  in  the  hands  of  a  holder 


for  value,  is  not  the  test  or  measure  of  the 
right  of  a  taxpayer  of  the  city  to  enjoin  the 
issue  of  them.  It  may  well  be  that  the«pur- 
chaser  is  bound  to  know  whether  the  rate  of 
interest  specified  in  the  bond  is  within  the 
limit  fixed  by  the  statute ;  but  the  rate  being 
within  the  statutory  limit,  it  does  not  follow 
that  he  may  not  rely  upon  the  recitals  in  the 
bond  as  to  the  regularity  of  the  proceedings 
by  the  municipality  in  fixing  the  rate  speci- 
fied, or  that  such  recitals  will  not,  in  favor 
of  the  bondholder  for  value,  bind  the  corpo- 
ration. The  distinction  between  the  ques- 
tion now  under  consideration  and  that  which 
would  arise  in  an  action  by  a  bona  fide  holder 
of  one  of  these  bonds  is  noticed  by  the  Su- 
preme Court  of  the  United  States  in  the  lead- 
ing case  of  Knox  County  Gomrs.  v.  AspinwaU, 
62  U.  S.  21  How.  639,  16  L.  ed.  208,  where, 
after  quoting  the  recitals  of  the  bond  show- 
ins  that  it  was  issued  by  authority,  it  was 
said  :  **  The  purchaser  was  not  bound  to  look 
further  for  evidence  of  a  compliance  with  the 
conditions  to  the  grant  of  the  power  f  and 
afterwards  further  said :  **  We  do  not  say 
that  the  decision  of  the  board  would  be  con- 
clusive in  a  direct  proceeding  to  inquire  into 
the  facts  previously  to  the  execution  of  the 
power,  and  before  the  rights  and  Interests  of 
third  parties  had  attached  ;  but,  after  the  au- 


A  South  Dakota  statute  to  the  effect  that  It  shall 
be  unlawful  to  require  payment  in  any  oertain 
kind  of  money  (8.  Dak.  Laws  1891,  obap.  85)  is 
recited  in  Jones  on  Mortflraires,  8901;  but  this  does 
not  seem  to  have  been  passed  upon  in  any  adjudi- 
cated case. 

8.  Alternative  provisions:  coin  or  equivalent. 

Some  lack  of  agreement  appears  as  to  the  effect 
of  a  provision  for  payment  in  coin,  when  there  is 
added, a  provision  for  "its  equivaJent,"  or  some 
provision  as  to  the  damages  in  case  of  default  in 
the  payment  agreed.  But  the  logic  of  the  decisions 
sustaining  agreements  for  payment  in  gold  or 
silver  requires  that  the  effect  Intended  by  the  par- 
ties should  be  given  also  to  these  alternative  pro- 
visions, and  such  is  the  decision  in  nearly  all  the 
oases.  Yet  there  are  two  decisions  to  the  contrary. 

On  a  contract  made  before  the  Caiif omla  specific 
contract  act  to  pay  gold  **or  the  equivalent  of  such 
gold  coin  if  paid  in  legal  currency,'^  it  was  held  in 
Reese  v.  Stearns,  29  Cal.  278  (1865),  that  it  was  not 
enforceable  in  gold,  but  was  a  contract  to  pay  a 
given  number  of  doUars  in  any  kind  of  lawful 
money. 

So,  on  a  note  payable  in  gold  coin  or  the  equiva- 
lent thereof  in  legal  tender  notes,  it  was  held  in 
Killough  V.  Alf ord,  SB  Tex.  457, 6  Am.  Rep.  249  (1870), 
to  require  payment  only  m  lawful  money,  as  the 
legal  tender  notes  are  bylaw  the  equivalent  of  the 
gold.  The  court  cited  Bronson  v.  Kodes,  but  con- 
sidered  that  it  was  not  in  conflict  with  that  de- 
cision. 

But,  on  the  contrary,  a  note  for  "gold  coin  or  its 
equivalent  in  United  States  legal  tender  notes" 
was  held  to  be  valid  according  to  its  terms.  In 
Wells,  F.  &  Co.  V.  Van  Sickle,  6  Nev.  45  (1870),  dis- 
approving Reese  v.  Steams,  29  Cal.  273  (1865).  The 
court  in  this  case  declared  that  no  specific  contract 
act  was  necessary  to  give  effect  to  such  a  contract. 

So  a  note  payable  "in  gold,  or  its  equivalent  in 
the  currency  of  the  country"  is  held  to  be  valid 
and  enforceable,  in  Mitchell  v.  Henderson,  63  N.  C. 
643(1860). 

And  the  same  court  which  decided  Reese  v. 
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Stearns,  supra^  held  that  a  note  promising  to  pay 
a  certain  sum  in  gold  coin  of  the  standard  value  of 
1860,  and  in  default  thereof  to  pay  as  damages  such 
further  amount  as  may  be  equal  to  the  difference 
hi  value  in  the  San  Francisco  market  between  such 
gold  coin  and  paper  money,  is  within  the  California 
Specific  Contract  Act  of  1868,  and  enforceable  ac- 
cording to  its  terms.  Lane  v.  Gluokauf ,  28  Cat.  288, 
87  Am.  Dec.  124  a865). 

Also  an  agreement  in  notes  secured  by  mortgage 
to  pay  a  oertain  number  of  dollars  In  "United 
States  gold  and  silver  coin,"  and,  in  case  of  failure, 
to  pay  a  further  sum  or  percentage  as  damages 
equal  to  the  actual  difference  in  value  in  the  San 
Francisco  market  between  such  coin  and  United 
States  treasury  notes  or  other  legal  tender,  is 
sustained  in  Burnett  v.  Stearns.  33  Cal.  468  (1867)^ 
following  Lane  v.  Gluckauf,  holding  that  such  a 
contract  was  within  the  provisions  of  the  Cali- 
fornia specific  contract  act.  The  alternative  pro- 
vision for  damages  in  case  of  default  is  held  not  to 
defeat  the  specific  agreement  to  pay  in  gold. 

The  right  to  judgment  payable  in  gold  coin  on  a 
note  speciflcally  providing  for  pajrment  in  such 
coin  is  not  defeated  by  an  unperformed  condition 
in  the  note,  that,  if  paid  at  maturity  or  before  suit 
thereon.  It  shall  t>e  payable  in  any  lawful  money 
of  the  United  States.  Churchman  v.  Martin,  64 
Ind.  880  (1876). 

The  validity  of  a  contract  to  pay  in  gold  or  its 
equivalent  Is  also  sustained  in  Atkinson  v.  Lanier, 
69  <Ja.  460  (1882),  and  Bond  v.  Green  wald,  4  Heisk. 
453  (1871),  in  which  cases  the  question  of  diificulty 
was  as  to  the  amount  of  recovery  when  the  relative 
value  of  gold  and  legal  tender  notes  changed  be- 
tween the  time  when  the  obligation  matured  and 
the  time  of  judgment.  On  this  question,  see  the  note 
to  Belford  v.  Woodward  (III.)  post,  — ,  as  to  judg- 
ments and  procedure  in  case  of  liability  to  pay  in 
coin. 

The  alteration  of  a  note  payable  in  gold  or  its 
equivalent  without  the  knowledge  or  consent  of  a 
surety  on  the  note  is  held  to  release  the  surety,  in 
Church  V.  Howard,  17  Hun,  5  (1879). 

So  it  was  a  material  alteration  to  add  the  words- 
*in  gold  coin."    Wells  v.  Wilson,  3  Or.  306  (1869). 
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thoritj  has  been  executed,  the  stock  sub- 
scribed, and  the  bonds  issued,  and  In  the 
handk  of  innocent  holders,  it  would  be  too 
late,  even  in  a  direct  proceedinsr,  to  call  It 
in  question. "  Knox  County  Comrs.  v.  Aspin- 
waU,  supra,  has  been  cited  and  followed  in  a 


very  large  number  of  cases  in  that  and  other 
courts,  and,  as  applied  to  ttte  facts  of  that 
case,  has  not  been  doubted.  In  a  later  case, 
Coloma  V.  Eaves,  92  U.  S.  484,  28  L.  ed.  579, 
the  rule  was  more  cautiously  stated,  thus: 
"Where  le^^islative  authority  has  been  given 


4.  Municipal  and  f>tate  contracts. 

Power  to  make  city  bonds  payable  in  gold  coin 
is  held,  in  Judson  v.  Beseemer,  4  L.  K.  A.  742,  87 
Ala.  240  (1889),  to  be  Included  In  the  express  and 
general  power  to  a  dty  to  Issue  negotiable  bonds, 
■  as  this  Implies  power  to  make  them  payable  in 
any  constitutional  legal  tender. 

Following  tbis  case  it  is  held  in  Farson  v.  Louis- 
ville Sinking  Fund  Oomra.,  16  Ky.  L.  Rep.  856  (1896), 
that  municipal  bonds  are  not  invalid  because  made 
payable,  both  principal  and  interest,  in  gold  coin 
of  the  United  States,  without  any  especial  provision 
for  it  in  the  act  authorizing  their  issue. 

Likewise  it  is  held  that  under  municipal  author- 
ity to  sell  negotiable  bonds  for  public  improve- 
ments, they  could  be  made  payable  *in  gold  coin  of 
the  present  standard  weight  and  fineness.**  Moore 
V.  Walla  Walla.  60  Fed.  Hep.  961  (1894).  Although  a 
possible  advance  in  the  value  of  gold  coin  would 
make  the  city  debt  exceed  the  legal  limit,  while  the 
city  received  its  income  in  money  of  lees  value. 

That  city  bonds  may  lawfully  provide  for  interest 
payable  in  gold  was  also  decided  in  PoUard  v. 
Pleasant  Hill.  3  Dill.  196  (1874). 

But,  on  the  other  hand,  bonds  payable  'Mn  gold 
coin**  issued  by  a  levee  district  in  Mississippi  under 
a  statute  authorizing  the  issuance  of  bonds  for 
$1,000,000,  were  held  in  Woodruff  v.  State,  66  Miss. 
298  (1889),  to  be  void  for  want  of  authority  to  issue 
them.  It  is  said  that  the  legislative  use  of  the 
term  "money*'  must  have  meant  that  legal  tender 
which  constituted  the  basis  of  the  general  business 
of  the  country. 

fiven  if  a  provision  in  a  contract  for  a  street  im- 
provement requiring  the  work  to  be  paid  for  in 
gold  coin  is  not  authorized  by  statute,  it  will  be  in- 
effectual, and  therefore  will  not  invalidate  the  con- 
tract in  other  respects.  N.  P.  Ferine  Contracting 
&  Paving  Co.  v.  Quackenbush,  104  Cal.  684  (1894). 
See  also  the  main  case  of  Skinner  v.  Santa  Rosa. 

State  railroad  bonds  payable  on  their  face  in  gold 
and  silver  were  sustained  according  to  their  terms, 
in  State  v.  Hays.  60  Mo.  84,  11  Am.  Rep.  402  a872).  It 
was  decided  that,  although  the  legislature  had  di- 
rected payment  in  legal  tender  notes,  they  were  not 
sufficient  to  discharge  the  obligation.  Tct  as  the 
state  officers  had  been  ordered  by  the  statute  to  pay 
m  these  notes,  the  court  would  not  issue  a  manda- 
mus to  pay  in  coin. 

Where  the  governor  was  authorized  to  indorse 
railroad  bonds  on  behalf  of  the  state,  which  should 
bear  8  per  cent  Interest,  it  was  held  he  might  law- 
fully indorse  such  bonds  bearing  8  per  cent  interest 
in  gold.  Young  v.  Montgomery  &  E.  R.  Co.  2 
Woods,  C.  C.  606  (1876). 

In  a  suit  to  enjoin  the  issue  of  municipal  bonds 
''payable  in  gold  or  lawful  money  of  the  United 
States  at  the  option  of  the  holder,**  it  was  said  in 
Heilbron  v.  Cuthbert  (Ga.)  23  S.  E.  Rep.  206  (1805). 
"No  reason  now  occurs  to  us,  nor  was  any  stated, 
why  it  would  be  unlawful**  to  make  the  proposed 
bonds  thus  payable. 

in.  Implied  contracts  or  obtigations  imposed  by  law. 

a.  In  general. 

The  fact  that  pajrment  in  coin  was  the  only  mode 
of  payment  recognized  by  law  at  the  time  a  con- 
tract was  made,  and  therefore  the  parties  doubtless 
expected  payment  in  coin  to  be  made,  is  not  suffi- 
cient to  raise  an  implication  that  pajrment  in  coin 
29  L.  R.  A. 


Is  intended,  whereby  such  payment  may  be  en- 
forced after  the  passage  of  the  legal  tender  act,  if 
nothing  in  the  language  of  the  contract  indicates 
an  intent  that  payment  shall  be  made  in  coin. 
Maryland  v.  Baltimore  &  O.  R.  Co.  89  CT.  a  22  Wall. 
105,  22  L.  ed.  713  (1874-. 

The  fact  that  the  consideration  of  a  promissory 
note  was  a  loan  of  gold  and  silver  does  not  make  it 
payable  in  coin  unless  expressly  stipulated  to  that 
effect.    Curiae  v.  Abadle,  25  CaL  602  (1861). 

The  words  ''American  gold,**  following  the  words 
"vi^lue  received**  in  a  promissory  note,  were  held 
in  Hull  V.  Kohlsaat,  36  111.  130  (1864),  to  be  insuffi- 
cient to  show  an  intent  to  pay  in  gold. 

In  an  action  for  services  rendered  without  any 
agreement  as  to  the  price,  the  court  refused  to  in- 
struct the  Jury  that  they  must  not  take  into  ac- 
count the  difference  in  value  of  currency.  Spencer 
V.  Prindle.  28  Cal.  276  (1866). 

A  policy  of  a  mutual  insurance  company,  pro- 
viding for  payment  of  losses  as  well  as  premiums 
in  gold,  does  not  imply  a  provision  for  payment  of 
dividends  declared  upon  such  premiums  in  gold. 
Luling  V.  Atlantic  Mut.  Ins.  Co.  61  N.  T.  207  0872), 
affirming  60  Barb.  620,  30  How.  Pr.  69. 

Judgment  for  duties  on  imports  should  be  for 
gold.  Sun  Cheong-Kee  v.  United  States,  TO  U.  a  3 
Wall.  820, 18  L.  ed.  72  (1866». 

So  a  state  statute  requiring  taxes  to  be  paid  in 
gold  or  silver  coin  is  not  aiBFected  by  the  legal 
tender  act,  as  such  taxes  are  not  debts  within  the 
meaning  of  that  act.  Lane  County  v.  Oregon,  74 
U.  S.  7  Wall.  71, 19  L.  ed.  101  (1868). 

b.  Bailment  and  conversion  of  coin. 

The  right  to  allowance  for  the  depreciation  of 
gold  which  was  wrongfully  withheld  by  a  person 
holdinir  it  as  security,  was  aUowed  in  Gibson  v. 
Groner,  68  N.  C.  10  (1868). 

That  a  Judgment  for  gold  may  properly  be  ren- 
dered in  an  action  for  conversion  of  gold,  was  held 
in  Phillips  V.  Speyers,  49  N.  Y.  653  (1872). 

In  an  action  against  an  aarent  for  the  value  of 
gold,  where  defendant  admitted  that  the  gold  had 
been  changed  into  currency,  it  was  held  that  Judg- 
ment might  be  rendered  for  the  amount  in  cur-* 
rency  which  would  be  equivalent  to  the  value  of 
the  gold.  Greentree  v.  Hosenstock,  61  N.  Y.  688 
(1876).  The  court  says,  in  respect  to  the  validity  of 
a  stipulation  for  payment  in  gold  coin,  that  tb« 
rule  is  perfectly  well  established  in  the  case  of  ex- 
press contracts,  and  that  the  principle  extends  to 
such  cases  as  the  present,  where  the  right  to  re- 
cover is  based  oil  an  implied  contract. 

In  an  action  against  an  agent  who  had  collected 
in  gold  certain  premiums  due  to  an  insurance  com- 
pany, it  was  held  in  Independent  Ins.  Co.  v. 
Thomas,  104  Mass.  192  0870),  that  a  specific  judgment 
should  be  rendered  for  gold  coin  and  execution 
should  be  issued  accordingly,  on  the  authority  of 
Bronson  v.  Rodes,  74  D.  S.  7  WaU.  229, 19  L.  ed.  141 
(1869),  and  Butler  v.  Horwitas,  74  U.  S.  7  Wall.  288, 19 
L.  ed.  149  (1869). 

In  an  action  by  a  guest  against  a  hotel  keeper,  for 
the  theft  of  gold  coin  from  a  satchel  which  was  de- 
livered to  the  clerk  of  the  hotel  for  safe  keeping,  it 
was  held  that  the  guest  was  entitled  to  a  judgment 
for  the  same  amount  In  gold  coin,  and  not  for  the 
currency  value  of  the  gold.  Kellogg  v.  Sweeney, 
46  N.  Y.  291  (1871),  17  A  m.  Rep.  888. 
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to  a  municipality  or  to  its  officers  to  sub- 
scribe for  the  stock  of  a  railroad  company, 
and  to  issue  municipal  bonds  in  payment, 
but  only  on  some  percedent  condition,  such 
as  a  popular  vote  favoring  the  subscription, 


and  where  it  may  be  gathered  from  the  legis- 
lative enactment  that  the  officers  of  the  mu- 
nicipality were  invested  with  power  to  de- 
cide whether  the  condition  precedent  has  been 
complied  with,  their  recital  that  it  has  been. 


In  an  action  aitrniost  a  ooramon  carrier  for  f ailioff 
to  deliver  a  canvass  bajr  containinar  90  double 
eaarles  of  the  coinasre  of  the  United  States,  wbicb  it 
received  for  transportation,  it  was  held  In  Cusbing 
V.  Wells,  P.  &Co.,  98  Mass.  650(1868),  that  tbe  recov- 
ery should  be  for  $1,800  with  80  per  cent  additional 
as  the  amount  of  the  premium,  since,  under  the 
legal  tender  act,  treasury  notes  could  be  tendered 
in  payment  of  the  Judgment. 

c  Bank  deposits. 

Since  a  deposit  of  gold  in  a  bank  without  ex- 
press agreement  creates  merely  the  relation  of 
debtor  and  creditor,  the  depositor  may  be  repaid 
in  legal  tender  notes,  unless  there  was  an  express 
agreement  to  the  contrary.  0  umbel  v.  Abrams,  20 
La.  Ann.  568,  96  Am.  Dec.  426  (1868):  Chesapeake 
Bank  v.  Swain,  20  Md.  488  (1668);  Thompson  v. 
Riggs,  72  U.  S.  6  Wall.  663, 18  L.  ed.  704  (1867). 

And  marking  the  character  of  tbe  deposit  as  coin 
on  tbe  margin  of  bank  books  against  the  entry  of 
deposit  is  insufficient  to  establish  an  express  con- 
tract to  repay  the  deposit  in  specie,  where  there  is 
no  proof  that  this  was  the  purpose  of  the  marking. 
Thompson  v.  Riggs,  supra. 

But  evidence  of  usage  may  show  a  contract  to 
repay  a  gold  deposit  in  gold,  though  a  usage  of 
only  two  or  three  banks  in  a  city  is  not  enough. 
Chesapeake  Bank  v.  Swain,  suprd. 

In  the  aheeoce  of  a  binding  contract  for  the  pay- 
ment of  gold  coin  by  a  bank  in  which  such  coin 
was  deposited,  it  was  held  that  the  depositor  was 
entitled  only  to  lawful  money.  Davis  v.  Mason,  3 
Or.  154  (1869). 

Also  that  the  custom  of  a  single  bank  to  repay 
gold  deposits  in  gold  was  not  sufficient  to  make  it 
a  part  of  the  contract  of  deposit. 

In  Kupfer  v.  Bank  of  Galena,  34  III.  328,  85  Am. 
Dec.  309  (1864),  It  was  held  that  a  deposit  in  Ameri- 
can gold  in  a  t>ank  which  had  a  rule  that  a  de- 
positor could  only  draw  for  currency  if  he  deposited 
currency,  constituted  a  special  contract  for  the  re- 
turn of  coin  or  its  equivalent  in  value,  and  there- 
fore tbe  deposit  could  not  be  applied  to  checks  for 
currency  without  allowing  for  the  premium. 

Where  coin  has  been  deposited  as  a  specific  arti- 
cle, and  not  merely  as  money,  its  value  is  open  to 
inquiry,  and  may  be  ascertained  by  evidence,  and 
allowance  therefor  in  full  be  made  in  a  Judgment 
for  converting  it.  Bank  of  Slate  v.  Burton,  27  Ind. 
426  (1867). 

d.  Accounting  for  trust.    • 

An  administrator  is  chargeable  with  the  premium 
on  gold  or  gold  notes  which  he  actually  received, 
in  addition  to  the  nominal  or  face  value  of  the 
paper.    Cunningham  v.  Cauthen.  87  S.  C.  123  (1893). 

But  an  admini8trat«>r,  who  charges  himself  with 
cotton  at  a  specified  price  in  gold  when  gold  is  at  a 
premium,  will  not  be  required  to  add  any  percent 
on  account  of  premiums  received  upon  the  notes 
taken  for  such  cotton,  in  an  accounting  when  gold 
is  at  par.  Cunningham  v.  Cauthen  (S.  C.)  21  S.  K 
Rep.  800  (1896). 

An  executor  is  chargeable  only  with  the  amount 
of  gold  purchased  at  a  premium  to  satisfy  a  debt 
which  was  due  in  gold,  when  at  the  time  of  his 
settlement  gold  was  not  at  a  premium.  Re  Sander- 
son, 74  Cal.  199  (1887). 

So  it  is  held  in  Re  Shipman,  82  Hun,  108  (1894),  that 
an  executor  cannot  be  charged,  upon  final  settle- 
ment, with  a  premium  upon  gold  at  the  time  it 
eame  into  his  possession.  This  decision  was  ren- 
dered when  gold  was  not  at  a  premium. 

In  Halliburton  v.  Carson,  100  N.  C.  110  (1888),  it  is 
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hold  that  an  executor  is  Justified  in  paying  a  Judg- 
ment on  a  bond  payable  "in  United  States  coin," 
where  it  included  the  amount  of  premium  on  the 
gold,  without  further  resisting  the  recovery,  since 
this  method  of  conversion  of  the  debt  in  gold  into 
another  form  was  in  accordance  with  the  decision  of 
that  court  in  Robeson  v.  Brown,  68  N.  C.  554 
(1869),  although  it  is  said  to  be  at  variance  with  that 
of  the  Supreme  Court  of  the  United  States,  as 
shown  by  Bronson  v.  Rodes,  74  U.  8.  7  Wall.  229, 19 
L.  ed.  141  (1869),  and  Butler  v.  Horwltz,  74  U.  S.  7 
Wall.  258, 19  L.  ed.  149  a860). 

A  Judgment  for  gold  cannot  be  rendered  on  the 
bond  of  a  surety  which  does  not  expr^ly  provide 
for  payment  in  that  kind  of  money.  Fox  v.  Min- 
or, 32  CaL  130, 91  Am.  Dec.  566  (1867). 

e.  Other  actions  for  danuiges. 

Where  a  person  was  required  to  discharge  his 
debt  in  gold  before  he  could  rightfully  take  pos- 
session of  certain  property,  but,  without  making 
such  payment,  wronjrfully  took  possession,  it  was 
held  that  the  damages  must  be  tbe  amount  of  bis 
obligation  in  gold  or  its  equivalent  In  currency. 
Gregory  v.  Morris,  96  U.  8.  619,  24  L.  ed.  740  (1878). 

In  a  collision  case  the  value  of  goods  shipped 
from  Canada,  when  estimated  in  Canadian  cur- 
rency, was  held  recoverable  according  to  the 
value  of  such  currency  in  legal  tender  notes.  Tbe 
Telegraph  v.  Gordon,  81  U.  8. 14  WaU.  258, 30  L.  ed. 
807  (1872). 

Judgments  for  trespass  cannot  be  made  passable 
in  coin.    Livingston  v.  Morgan,  53  Cal.  23  (1878). 

Neither  can  a  Judgment  for  slander.  Chamber- 
lln  V.  Vance,  51  Cal.  75  (1875). 

So,  a  Judgment  for  costs  cannot  be  made  payable 
in  gold  coin  in  an  action  of  forcible  entry  and  de- 
tainer.   More  V.  Del  Valle,  28  Cal.  170  (1866). 

In  estimating  damages  on  dissolving  an  injunc- 
tion, tbe  difference  between  gold  and  legal  tender 
notes  cannot  be  considered.  Riddles t)arger  v.  Mc- 
Daniel,38  Mo.  138  (1866). 

Questions  as  to  the  form  of  Judgment  to  be  fol- 
lowed when  a  valid  obligation  to  pay  in  coin  ex- 
ists, and  also  as  to  the  procedure  to  be  followed  in 
such  cases,  are  considered  in  a  note  to  Bel  ford  v. 
Woodward  (111.)  post, . 

Tbe  consideration  of  all  the  authorities  on  the 
subject  shows  that  since  the  case  of  Bronson  v. 
Rodes,  the  validity  of  specific  agreements  to  pay 
obligations  in  coin  has  been  established,  although 
one  decision  in  Alabama  in  1873.  assuming  to  follow 
the  so> called  Legal  Tender  Cases,  and  ignoring  the 
decision  in  Bronson  v.  Rodes,  74  U.  S.  7  Wall.  229, 
19  L.  ed.  141  (I860),  and  others  following  it  adopted 
tbe  contrary  doctrine.  All  other  decisions  of  both 
federal  and  state  courts  rendered  since  those  of 
Bronson  v.  Rodes,  supra,  Butler  v.  Horwltz,  74  U. 
S.  7  Wall.  268, 19  L.  ed.  149  (1860),  and  Tebllcook  v. 
Wilson,  79  U.  8. 12  Wall.  687, 20  L.  ed.  460  (1872),  sus- 
tain the  validity  of  such  contracts. 

That  the  decisions  of  the  Supreme  Court  of  tbe 
United  States  effectually  overrule  as  well  as  disap- 
prove tbe  decisions  of  tbe  state  courts  to  the  con- 
trary, is  shown  by  Tebilcock  v.  Wilson,  supra^  in 
which  it  was  expressly  decided  that  a  decision  by  a 
state  court  sustaining  a  tender  of  legal  tender  notes 
on  a  contract  providing  for  payment  in  specie  was 
reviewable  by  tbe  Supreme  Court  of  the  United 
States.  Such  decision  by  a  state  court  was  in  fact  re- 
viewed and  reversed  in  that  case.  Tbe  result  is  to 
establish  tbe  doctrine  of  the  United  States  Supreme 
Court  as  tbe  law  in  every  state,  whatever  contrary 
state  decisions  may  have  been  rendered.    B.  A,R. 
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made  In  the  bonds  issued  by  them  and  held 
by  a  bona  fide  purchaser,  is  conclusive  of  the 
fact,  and  binding?  upon  the  municipality; 
for  the  recital  is  itself  a  decision  of  the  fact 
by  the  appointed  tribunal." 

Responaents'  argument  that  the  bonds 
would  be  valid,  at  least  to  the  extent  of  4 
per  cent  annual  interest,  payable  "^in  gold 
coin  or  lawful  money  of  the  United  States, '^ 
at  the  office  of  the  city  treasurer,  is  a  virtual 
concession  that  the  l>onds  in  the  form  pre- 
scribed in  ordinance  156  are  not  authorized 
by  the  proceedings,  and  if  that  be  true,  they 
should  not  be  issued ;  while,  if  they  would 
be  valid  in  the  hands  of  a  bona  fide  holder 
so  that  be  could  compel  payment  in  gold 
coin  of  the  present  standard  of  weight  and 
fineness,  with  interest  in  like  coin  payable 
semiannually,  in  the  city  of  New  York,  a 
burden  would  be  imposed  upon  the  taxpayers 
to  which  they  have  not  assented,  and  they 
should  not  be  allowed  to  issue.  Counsel  re- 
fer to  the  case  of  the  controversy  between 
Derby  and  Modesto,  104  Cal.  515.  tn  that  case 
the  bonds  had  been  sold,  the  purchase  money 
paid  into  the  treasury,  and  the  controversy 
arose  more  than  a  year  afterwards.  One  point 
then  urged  by  the  taxpayer  was  that  the  bonds 
provid^  for  the  payment  of  semiannual  in- 
terest. In  reply  to  this  contention  it  was 
said :  **  The  statute  provides  that  the  trustees 
shall  have  the  right  to  determine  the  rate  of 
interest  such  bonds  shall  bear,  provided  that 


in  no  case  shall  it  exceed  7  per  centum  per 
annum.  The  time  at  which  the  interest  is  to^ 
be  paid,  whether  annually  or  semiannuallv, 
affects  the  rate  of  interest,  and  is  within  the- 
power  conferred  upon  the  board  by  the  stat- 
ute, and  the  rate  beins  within  the  statutory 
limit,  the  bonds  are  valid  as  against  this  ob- 
jection. **  The  facte  should  have  been  more 
fully  stated  upon  that  point.  The  ordinance- 
of  submission  and  the  notice  of  election  both 
provided  for  semiannual  interest,  precisely 
as  stated  in  the  bonds,  but  the  statute  at  that 
time  was  silent  as  to  the  payment  of  interest* 
semiannually,  and  the  contention  was  that  in 
providing  for  semiannual  interest  the  statute 
had  not  been  followed.  In  the  case  at  bar, 
where  the  Question  arises  before  the  bonds 
have  been  delivered,  we  hold  that  the  city 
has  no  power  to  issue  them  in  a  form  which 
does  not  substantially  comply  with  the  terms, 
stated  in  the  ordinance  of  submission  and 
notice  of  election,  and  with  the  statute  un- 
der which  the  proceedings  were  had. 

It  becomes  unnecessary  to  discuss  the  re- 
maining questions,  brought  up  by  the  rec- 
ord. For  the  reasons  given  in  the  foregoing 
opinion,  it  is  ordered  that  «omtiM  of  th€  judg- 
ment appealed  from  as  afflrms  the  validity  of 
the  bonds  proposed  to  be  issved  under  said  ordi- 
nance 156  be  reversed,  and  cause  remanded, 
with  directions  to  enter  a  judgment  enjoin- 
ing the  sale  and  delivery  thereof. 
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1*   There  can  be  no  propertjr  rifl^ht  in  the 

shape,  size,  color,  or  arranireroent  of  Bigna  with- 
out regard  to  the  letten  whioh  they  bear. 

8*  No  ezelQfliire  rifl^ht  can  be  acquired 
to  the  use  of  the  words  **8clentlflc  dentistry  at 

•  moderate  prices.*' 

8.  Names  which  are  not  trade-marks 
strictly  speakini^  may  be  protected  as 
property  if  they  are  talceo  by  others  with  fraud- 
ulent intention,  and  are  so  used  as  to  be  likely  to 
effect  such  intention. 

4.  The  use  of  the  words  *1J.  S.  Dental 
Rooms'*  and  of  the  letters  **U.  S.**  upon 
the  windows  of  a  dental  office  may  be  enjoined 
at  the  suit  of  one  who  has  adopted  them  as  a 
trade-name,  against  another  who  by  their  use  is 
plainly  attempting  to  convey  the  idea  that  he  is 
carrying  on  a  branch  of  the  former's  business, 
and  so  profit  from  his  advertising  and  business 
reputation. 

(8eptemt)er  19. 1806.) 

BILL  for  an  iDJuDction  to  restrain  defendant 
from  the  alleged  wrongful  use  of  plaintiff's 
trade-name.     Injunction  granted. 


NoTB.— On  the  question.  What  may  be  appropri- 
ated as  trade-marks?  see  notes  to  Alff  v.  Radam 
(Tex.)  9  L.  H.  A.  145;  Hum  ford  Chemical  Works  v. 
Muth  (C.  C.  D.  Md.)  1  L.  R.  A.  44;  Prince  Mfg.  Co. 
v.  Prhice*8  Metallic  Paint  Co.  (N.  Y.>  17  L.  R.  A.  129. 
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The  facts  are  stated  in  the  opinion. 

Mr.  Charles  A«  Aldrieh,  for  complain- 
ant: 

The  complainant  by  extenrive  advertising 
has  built  up  a  large  and  lucrative  business, 
under  the  name  of  the  U.  S.  Dental  Associa- 
tion, which  is  merely  a  fancy  designation  for 
his  business.  Where  a  geographic^  or  other 
name  is  used  simply  as  a  fancy  designation,  ita- 
use  will  be  proteotwi. 

Barrows  v.  Knight,  6  R.  L  434,  78  Am.  Dec. 
452;  Sanders  v.  Utt,  16  Mo.  App.  822;  Amer- 
ican Solid  leather  Button  Co.  v.  Anthony,  15- 
R.  I.  838;  Cotton  v.  Deane,  7  N.  Y.  S.  R.  78; 
Lauferty  v.  Wheeler,  11  Abb.  N.  C.  220. 

If  the  tradenameis  designated  or  calculated 
to  mislead,  its  use  will  be  restrained. 

In  this  case  it  is  submitted  that  the  respond- 
ent's signs  and  trade-name  were  so  calculated 
and  designed.  The  coloring  and  lettering  on 
the  signs  is  practically  the  same.  The  use  of 
the  letters  *'U.  8."  across  the  windows  shows 
clearly  an  intent  to  deceive. 

Barrows  v.  Knight,  American  Solid  Leather 
Button  Co.  V.  Anthony,  and  Colton  v.  Deane^ 
supra;  Colton  v.  Thomas,  2  Brewst.  (Pa.)  808; 
Sanders  v.  Utt,  supra;  Alexander  v.  Morse,  14 
R.  L  158,  61  Am.  Rep.  869;  Sanders  v.  Jacob,. 
20  Mo.  App.  98;  Dans  v.  Kendall,  2  R.  I.  566. 

Mr.  Isaac  H.  Sovthwick,  Jr.»  for  re- 
spondent. 

Douglas* «/.,  delivered  the  opinion  of  the* 
court: 
The  complainant  is  engaged  in  the  practice: 
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of  dentistry,  having  offices  and  rooms  for 
that  purpose  in  Providence,  in  this  state,  in 
•Baltimore,  Md.,  and  in  Washington,  in  the 
District  of  Columbia,  and  employing  assist- 
ants to  attend  to  patients  at  these  places.  In 
the  prosecution  of  this  business  for  four  years 
or  more  he  has  used  as  a  trade  name  the  words 
^United  States  Dental  Association, **  and  has 
displayed  this  name,  or  abbreviations  of  it, 
upon  signs  affixed  to  his  place  of  business 
in  Providence,  and  in  advertisements  and 
-cards  widely  distributed  through  Providence, 
Pawtucket,  and  Attleboro,  so  that  the  bus- 
iness of  which  he  is  proprietor  has  become 
known  in  the  city  of  Providence  and  in  the 
■adjacent  city  of  Pawtucket  by  that  name. 
The  defendant,  who  is  likewfse  a  dentist, 
formerly  had  an  office  in  Providence,  near  the 
•complainant's  rooms,  and  about  December 
1,  lo94,  removed  to  Pawtucket,  and  opened 
an  office  there,  and  displayed  upon  his  win- 
dows and  upon  the  walls  of  the  building 
si  ens  in  close  imitation  in  size,  shape,  and 
-color  of  those  used  by  the  complainant.  We 
liave  no  doubt  from  the  evidence  that  these 
imitations  were  intentional.  Indeed,  this 
is  not  denied,  and  we  can  conceive  of  no 
motive  for  the  use  of  these  similar  signs  ex- 
cept to  take  advantage  of  the  advertisements 
of  the  complainant,  and  to  induce  custx)mers 
to  patronize  the  defendant.  The  complain- 
ant presents  instances  where  customers  were 
actually  misled  by  them ;  and  the  defendant 
says  that  people  have  come  into  his  office 
supposing  it  to  be  controlled  by  the  United 
States  Dental  Association,  though  he  asserts 
that  in  all  cases  he  has  undeceived  them. 
The  complainant  particularly  urges  that  the 
use  of  the  words  "U.  S.  Dental  Rooms,**  as 
displayed  upon  the  defendant's  signs,  and 
the  letters  "  U.  S.,"  painted  upon  the  defend- 
ant's windows  in  the  same  color,  size,  and 
-shape  as  the  same  letters  are  shown  upon  the 
complainant's  windows,  is  an  illegal  use  of 
these  words  and  letters,  and  the  defendant 
should  be  restrained  from  so  employing  them. 
He  also  claims  that  he  is  the  inventor  of 
the  phrase  ^Scientific  dentistry  at  moderate 
prices,"  and  that  defendant  cannot  lawfully 
-display  this  legend  on  his  signs,  and  gener- 
ally he  asks  that  defendant  may  be  enjoined 
from  using  similar  signs  to  those  he  uses. 

We  are  of  the  opinion  that  the  complainant 
can  have  no  property  in  the  shape,  size,  col- 
'or,  or  arrangement  of  signs,  without  regard  to 
the  letters  which  they  bear ;  nor  can  he  claim 
any  exclusive  use  of  the  words,  "Scientific 
-dentistry  at  moderate  prices. "  The  character- 
istics o?  the  signs  do  not  differ  from  those 
which  ordinarily  appear  on  business  signs 
placed  as  these  are.  The  statement  that  a 
dentist  does  his  work  scientifically,  and 
charges  moderate  prices  for  it,  is  one  which 
any  dentist  may  make  and  disseminate  if  he 
can  do  so  truthfully.  It  ought  not  to  be 
inapplicable  equally  to  all  members  of  the 
profession.  Neither  of  these  things  tends 
to  injure  unlawfully  the  complainant's  bus- 
iness? But  we  think  the  use  of  the  words 
**U.  S.  Dental  Rooms,  "and  the  use  of  the 
letters  **U.  S."  upon  the  windows  of  defend- 
ant's office,  is  a  plain  attempt  to  convey  the 
idea  that  the  business  carried  on  there  is  a 
^L.K.A. 


branch  of  the  complainant's  business,  and 
should  be  restrained.  The  argument  of  the 
defendant  |ias  been  directed  to  the  point  that 
the  name  adopted  by  the  plaintiff  lacks  the 
elements  of  a  lawful  trade- mark.  It  con- 
sists of  a  geographical  name,  coupled  with 
a  descriptive  term  of  wide  application,  and 
no  doubt  the  defendant  is  right  in  contend- 
ing that  such  a  name  is  objectionable  if  in- 
tended to  be  used  as  a  trade- mark.  It  would 
be  almost  impossible  to  use  the  name  of  the 
United  States  within  the  limits  of  the  coun- 
try itself  so  as  to  devest  it  of  territorial  signi- 
ficance and  make  it  a  mere  fancy  mark.  But 
the  argument  ignores  certain  discriminations 
which  should  be  made  in  discussing  cases 
of  this  character.  A  trade-mark  is  a  symbol 
arbitrarily  selected  by  a  manufacturer  or 
dealer  and  attached  to  his  wares  to  indicate 
that  they  are  his  wares.  In  selecting  such 
a  device  he  must  avoid  words  merely  de- 
scriptive of  the  article  or  its  qualities,  or 
such  as  have  become  so  by  use  in  connection 
with  known  articles  of  commerce.  He  must 
also  avoid  words — e.  g,  geographical  names — 
which  are  descriptive  of  the  local  origin  of 
the  goods,  if  other  persons  have  the  right  to 
deal  in  goods  of  a  similar  origin.  When 
it  has  become  generally  known  in  the  trade 
that  this  symbol  or  word  has  been  taken  by 
one  dealer  or  manufacturer  to  indicate  his 
goods,  he  acquires  a  title  to  it  for  that  pur- 
pose, and  no  one  else  can  use  it,  even  inno- 
cently. A  trade-name  is  of  a  different  char- 
acter. It  is  descriptive  of  the  manufacturer 
or  dealer  himself  as  much  as  his  own  name 
is,  and  frequently,  like  the  names  of  busi- 
ness corporations,  includes  the  name  of  the 
place  where  the  business  is  located.  If  at- 
tached to  goods,  it  is  designed  to  say  plainly 
what  a  trade-mark  only  indicates  by  asso- 
ciation and  use.  The  employment  of  such 
a  name  is  subject  to  the  same  rules  which 
apply  to  the  use  of  one's  own  name  of  birth 
or  baptism.  •  Two  persons  may  bear  the  same 
name,  and  each  may  use  it  in  his  business, 
but  not  so  as  to  deceive  the  public  and  in- 
duce customers  to  mistake  one  for  the  other. 
The  use  of  one's  own  name  is  unlawful  if 
exercised  fraudulently  to  attract  custom  from 
another  bearer  of  it.  Trade-marks,  prop- 
erly so  called,  may  be  violated  by  accident 
or  Ignorance.  The  law  protects  them,  nev- 
ertheless, as  property.  Names  which  are 
not  trade-marks,  strictly  speaking,  may  be 
protected  likewise,  if  they  are  taken  with 
fraudulent  intention,  and  if  they  are  so  used 
as  to  be  likely  to  effect  such  intention.  A 
leading  and  instructive  case  upon  this  sub- 
ject is  Croft  V.  Day,  7  Beav.  84,  in  which 
Ixyrd  Lan^rdale,  M.  /?.,  says  (at  page  88)  : 
"It  has  been  very  correctly  said  that  the 
principle,  in  these  cases,  is  this,— that  no 
man  has  a  right  to  sell  his  own  goods  as  the 
goods  of  another.  You  may  express  the  same 
principle  in  a  different  form,  and  say  that 
no  man  has  a  right  to  dress  himself  in  col- 
ors, or  adopt  and  bear  symbols,  to  which  he 
has  no  peculiar  or  exclusive  right,  and  there- 
by personate  another  person,  for  the  purpose 
of  inducing  the  public  to  suppose  either  that 
he  is  that  other  person  or  that  he  is  connected 
with  and  selling  the  manufacture  of  such 
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other  person,  while  he  is  really  selling  his 
own.  It  is  perfectly  manifest  that  to  do 
these  things  is  to  commit  a  fraud,  and  a  very 
gross  fraud.  I  stated,  upon  a  former  occa- 
sion, that  in  my  opinion  the  right  which 
an^  person  may  have  to  the  protection  of 
this  court  does  not  depend  upon  any  exclu- 
sive right  which  he  may  be  supposed  to  have 
to  a  particular  name,  or  to  a  particular  form 
of  words.  His  right  is  to  be  protected 
against  fraud,  and  fraud  may  be  practiced 
against  him  by  means  of  a  name,  though  the 
person  practicing  it  may  have  a  perfect  right 
to  use  that  name,  provided  he  does  not  ac- 
company the  use  of  it  with  such  other  cir- 
cumstances as  to  effect  a  fraud  upon  others.'' 
The  same  principle  is  applied  in  Sanders  v. 
Utt,  16  Mo.  App.  822 ;  tknui^s  v.  Jacob,  20 
Mo.  App.  98, — where  the  name  **N.  Y.  Den- 
tal Rooms"  was  protected.  .  In  all  such  cases 
it  is  obvious,  as  defendant  urges,  that  the 
effect  of  imitation  depends  very  much  upon 
propinquity.  In  many  cases  the  use  of  a 
similar  trade-name,  in  localities  not  very 
remote  from  each  other,  would  not  justify 
an  inference  that  the  establishments  were 
those  of  a  common  proprietor,  and  so  would 
not  result  in  damage,  or  justify  an  allega- 
tion of  fraud.  The  character  of  the  name 
adopted  by  the  complainant  suggests  a  dis- 
tribution of  offices.  Jt  would  be  natural  for 
a  person  reading  the  advertisement  of  the 
complainant  in  a  Pawtucket  paper,  and  see- 
ing the  signs  of  the  defendant  displayed 
there,  to  suppose  that  they  indicated  a  branch 
office  of  the  same  concern ;  and  this  we  have 
no  doubt  the  defendant  intended  should  hap- 
pen. It  is  the  only  result  which  he  could 
anticipate  from  his  contrivances. 

We  conclude,  therefore,  that  U^e  complain- 
ant is  entitled  to  an  injunction  restraining  the 
use  by  the  defendant  of  the  words  **  U.  8. 
Dental  Rooms,"  or  the  letters  **U.  8."  upon 
his  signs  or  windows,  and  all  words,  letters, 
and  symbols  tending  to  indicate  that  his  bus- 
iness is  conducted  or  managed  by  the  plain- 
tiff. 


William  H.  McTWIGGAN  et  al. 

f. 

George  P.  HUNTER.  Collector  of  Taxes,  etal. 

( R.I ) 

1.  The  onljr  notice  to  taxpayers  of  an 
asseflsn&ent  required  by  Pub.  Stat.,  chap.  48,  is 
that  required  by  section  6  in  respect  to  the  time 
and  place  of  meeting  at  which  each  taxable  per- 
son is  directed  to  brinnr  in  an  account,  and  no 
subsequent  notice  of  a  time  to  bear  objections  is 
required. 

8.  Beqnirinic  every  taxable  person  to 
brin^  in  an  account  of  his  ratable  estate  to 
the  aasessorB  at  a  time  and  place  of  which  he  has 
notice,  upon  which  he  may  be  examined  and 
heard,  is  sufficient  to  constitute  due  process  of 
law  in  a  tax  assessment. 

8 .   The  exemption  of  property  from  taac- 

NOTB.— As  to  power  of  municipal  corporations  to 
exempt  property  from  taxation,  see  Whiting  v. 
West  Point  (Va.)  15  L.  R.  A.  8fl0,  and  note. 
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ation  is  beyond  the  power  of  a  town  in  the  ab— 
sence  of  constitutional  legislative  authority. 

4.  The  omission  by  assessors  to  indude^ 
property  in  an  assessment  solely  by  rea- 
son of  their  mistake  as  to  the  binding  effect  of  an 
agreement  for  an  exemption,  and  not  by  any  in- 
tentional disregard  of  law  or  other  wrongful  or 
fraudulent  purpose,  will  not  make  their  assess- 
ment void. 

(October  28, 1806.) 

SUIT  to  enjoiD  defeodants  from  enforcing 
the  payment  of  taxes  which  were  alleged  to 
have  been  illegally  levied.     Bill  dismissed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Bassett  .ft  Mitchell,  for  com- 
plainants: 

The  provision  in  regard  to  notice  being  of 
vital  importance  to  the  taxpayer  is  mandatory, 
and  a  compliance  with  it  is  a  condition  pre- 
cedent to  the  legality  of  the  tax. 

Cooley,Taxn.  ed.  1879,  pp.  216-218,265-268; 
Black,  Tax  Titles,  §§  90,  180;  1  Desty,  Taxn. 
p.  541. 

The  law  is  mandatory,  and  every  portion  of 
it  must  be  complied  with. 

Young  v.  Joslin,  18  R.  L  675;  Evans  v. 
Newell,  18  R.  I.  — ;  Nashtdlle  v.  Weiser,  54 
III.  245;  Thames  Mfg.  Co,  v.  iMthrop,  7  Conn. 
560;  Slaughter  v.  Louisville,  89  Ky.  112; 
Ormsby  v.  Louisville,  79  Ky.  197;  DatisY. 
Fames,  26  Tex.  296;  Sharpe  v.  Speir,  4  Hill, 
77:  Torrey  v.  Millbury,  21  Pick.  65;  Stuart  y. 
Palmer,  74  N.  Y.  183,  30  Am.  Rep.  289:  Mc- 
Lean V.  Jeplison,  9  L.  R.  A.  498,  128  N.  Y. 
142;  Doughty  v.  Uope,  1  N.  Y.  79. 

The  contract  for  exemption,  made  by  the 
town  in  town  meeting,  was  entirely  unauthor- 
ized by  any  act  or  authority  from  the  general 
assembly,  and  therefore  clearly  ultra  vires  and 
void. 

Cooley,Taxn.  2d  ed.  p.  200.  and  cases  cited: 
StaU  V.  Hannibal  <fe  St,  J.  R,  Go.  75  Mo.  208; 
Green's  Brice's  Ultra  Vires,  p.  746;  2  Beacb. 
Pub.  Corp.  §  1443;  Austin  v.  CoggeshaU,  12 
R.  I.  329,  84  Am.  Rep.  648. 

The  resolution  of  April  11,  1892,  cannot  be 
strengthened  by  the  Act  of  May  21.  for  that 
act  does  not  purport  to  be  and  therefore  cannot 
be  retroactive. 

Bowen  v.  Newell,  16  R.  I.  238. 

The  exemption  of  this  corporation  would  be 
illegal  even  if  authorized  by  an  act  of  the  gen- 
eral assembly,  for  the  legislature  is  powerless 
when  the  constitution  prescribed  a  rule  of 
equality  which  forbids  exemption. 

Cooley,  Taxn.  pp.  132-144,  and  cases  cited; 
LouisviOe  db  JV.  R.  Co,  v.  Palmes,  109  U.  S. 
244,  27  L.  ed.  922. 

Therefore  a  fortiori  would  the  general  as- 
sembly be  without  authority  to  delegate  a  gen- 
eral power  to  a  municipality  to  exempt  corpora- 
tions. 

Brewer  Brick  Co.  v.  Brewer,  62  Me.  62,  16 
Am.  Rep.  395;  Allen  v.  Jay,  60  Me,  124,  11 
Am.  Rep.  185;  Lowdl  v.  Boston,  111  Mass. 
454.  15  Am.  Rep.  89. 

The  omissions  of  the  assessors  in  previous 
years  cannot  control  the  duty  imposed  by  law 
upon  their  successors. 

Vicksburg,  8,  dh  P,  R,  Co,  v.  Dennis,  116  U^ 

5.  665,  29  L.  ed.  770. 
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It  was  Dot  a  cas^  of  accidental  omission,  but 
a  case  of  intentional  omission,  and  it  matters 
not  what  was  the  belief  of  the  assessors.  This 
intentional  omission  or  exemption  renders  the 
entire  assessment  illegal. 

Coolev,Taxn.  par.  Inmdious  Exemptions,  pp. 
152-154;  Weeks  v.  Milwaukee,  10  Wis.  243;  State 
y.  Branin,  23  N.  J.  L.484;  Slate  v.  Piatt,  24  N. 
J.  L.  108;  Henry  v.  Chester,  15  Vt.  461;  Has 
sen  V.  liochester,  65  N.  Y.  516;  Smith  v.  SmiVt, 
19  Wis.  615.  88  Am.  Dec.  707;  Hrauns  v. 
Green  Bay,  55  Wis.  113;  Hersey  v.  Milwaukee 
County  Suprs.  16  Wis.  185.  82  Am.  Dec.  713. 

Messrs,  Edwin  P.  Allen  and  Stephen  A. 
Cooke*  for  respondents: 

It  is  not  claimed  that  any  taxpayer  has  suf- 
fered any  loss  or  injury  by  reason  of  this  no- 
tice, or  from  want  of  notice.  • 

Albany  d  B.  Min.  Co.  v.  Auditor  Oeneral, 
37  Mich.  391;  2  Desty,  Taxn.  2. 

The  omission  of  the  assessors  to  assess  rat- 
able property  must  be  fraudulent  or  from  a 
corrupt  motive,  otherwise  such  omission  will 
not  render  the  whole  ^Msessment  invalid. 

2  Dill.  Mun.  Corp.  §  776,  note  1,  pp.  953, 
954;  People  y.McOreery,  34  Cal.  434;  Dunham, 
V.  Chicago,  55  111.  367;  Merritt  v.  Farris,  22 
111.  303;  Coolev,  Taxn.  pp.  216,  217;  Le  Boy  v. 
Mw  ror*.4  Johns. Ch.  353.1  L.  ed.  QQb;Wtlson 
V.  Whe'eler,  55  Vt.  454;  Muscatine  v.  Missis- 
sippi &  M.  R,  Co.  1  Dill.  642;  2  Desty.  Taxn. 
674;  Burlington  &  M.  R,  R.  Co.  v.  Saline 
County  Comrs.  12  Neb  303;  Burlington  &  M. 
R.  R.  Co.  V.  Seward  County  Comrs.  10  Neb. 
211;  Sanford  v.  Dick,  15  Conn.  456;  Dilling- 
ham V.  Snow,  5  Mass.  558;  Van  Deventcr  v. 
Ij)ng  Island  City,  139  N.  Y.  183;  Exchange 
Bank  of  Columbus  v.  Nines,  3  Ohio  St.  50. 

If  the  omission  is  made  in  ffood  faith  from 
error  of  judgment  or  mistake  of  fact  or  of  law. 
the  assessment  is  legal  and  its  collection  will 
not  be  enjoined. 

Plumer  v.  Maratfion  County  Suprs.  46  Wis. 
176;  Fifield  v.  Marinette  County,  62  Wis.  541; 
Dillingham,  v.  Snow,  Le  Roy  v.  Neic  York,  ftnd 
Muscatine  v.  Misnissippi  &  M.  R.  Co.  supra; 
State  V.  Piatt,  24  N.  J.  L.  108;  StaU  v.  Branin, 
23  N.  J.  L.  484;  Hersey  v.  Milwaukee  County 
Suprs.  19  Wis.  615,  82  Am.  Dec.  717. 

Matteson,  Ch.  J.,  delivered  the  opinion 
of  the  court: 

This  is  a  bill  to  enjoin  the  collection  of 
a  tax  because,  as  alleged,  its  assessment  was 
illegal.  The  first  ground  upon  which  It  is 
claimed  that  the  assessment  was  illegal  is 
that  the  assessors  gave  no  notice  of  the  time 
and  place  of  their  meeting,  as  required  by 
law.  The  provisions  of  the  statutes  relating 
to  the  assessment  of  taxes,  so  far  as  material 
to  the  present  inquiry,  are  contained  in  R. 
I.  Pub.  Stat.,  chap.  43,  ^$^  6-8.  18,  and  are 
as  follows : 

"Sec.  6.  Before  assessing  any  tax,  the  as- 
sessors shall  post  up  printed  notices  of  the 
time  and  place  of  their  meeting,  in  three 
public  places  in  the  town,  for  three  weeks 
next  preceding  Ihe  time  of  such  meeting, 
and  advertise  in  some  newspaper  published 
in  the  town,  if  any  there  be,  for  the  same 
space  of  time.  Such  notices  shall  require 
every  person  and  body  corporate  liable  to 
taxation  to  bring  in  to  the  assessors  a  true 
29  L.  R.  A. 


and  exact  account  of  all  his  ratable  estate, 
describinc  and  specifying  the  value  of  every 
parcel  of  his  real  and  personal  estate,  at  suchi 
time  as  they  may  prescribe. 

"  Sec.  7.  Every  person  bringing  in  any  such, 
account  shall  make  oath  before  some  one  of 
the  assessors  that  the  account  by  him  exhib- 
ited contains  to  the  best  of  his  knowledge 
and  belief  a  true  and  full  account  and  valua- 
tion of  all  his  ratable  estate;  and  whoever 
neglects  or  refuses  to  bring  in  such  account 
if  overtaxed  shall  have  no  remedy  therefor. 

"Sec.  8.  The  assessors  shall  make  a  list 
containing  the  true,  full,  and  fair  cash  value 
of  all  the  ratable  estate  in  the  town,  placing 
real  and  personal  estate  in  separate  columns, 
and  distinguishing  those  who  give  in  an  ac- 
count from  those  who  do  not,  and  shall  ap- 
portion the  tax  accordingly." 

**  Sec.  18.  The  assessors,  on  completing  the 
assessment  as  aforesaid,  shall  date  and  sign 
the  same  and  deposit  it  in  the  office  of  the- 
town  clerk. " 

Before  proceeding  to  the  assessment,  the 
assessors  posted  up  printed  notices  in  three 
or  more  public  places  in  the  town,  for  three 
weeks  next  preceding  the  time  of  their  meet- 
ing, as  specified  in  ^he  notices,  which  were 
in  the  following  form : 

"Town  of  East  Providence.  1894.  Assess- 
ors! Notice.  The  undersigned,  assessors  of 
taxes  of  the  town  of  East  Providence,  R.  I., 
for  the  year  1894,  hereby  give  notice  that 
they  will  be  in  session  at  the  town  hall.  East 
Providence  Centre,  Tuesday,  August  21 ;  at 
Riverside,  in  the  engine  house  Wednesday, 
August  22;  and  at  the  town  clerk's  office, 
Thursday  and  Friday,  August  24,  from  2  to- 
4  o'clock.  P.  M.,  on  each  of  said  days,  for 
the  purpose  of  receiving  from  persons  and 
bodies  corporate  liable  to  taxation  in  said 
town  of  East  Providence  true  and  exact  ac- 
counts of  their  ratable  estates. "  (Here  follows 
in  the  notice  R.  I.  Pub.  Stat.,  chap.  43,  §  7, 
quoted  above.)  "Transfers  of  real  estate  from 
the  records  will  close  on  Tuesday,  July  31, 
1894,  and  all  real  estate  will  be  taxed  to  the 
persons  or  bodies  corporate  in  whose  name- 
it  stands  at  the  close  of  the  day.  Joseph  L. 
Luther.  William  L.  Sunderland,  Timothy 
L.  Risley,  Assessors.  East  Providence,  June 
26,  1894. »» 

There  was  no  newspaper  published  in  East 
Providence  during  the  three  weeks  next  pre- 
ceding the  time  of  their  meeting,  as  specified* 
in  the  notices,  and  therefore  the  assessors, 
though  not  required  by  the  statute,  gave  fur- 
ther notice  of  the  time  and  place  of  their- 
meeting  by  advertisement  during  that  period 
in  the  Evening  Bulletin  and  Evening  Tele- 
gram, newspapers  published  in  Providence. 
The  theory  of  the  complainants  is  that  sec- 
tion 6  requires  the  giving  of  two  notices, — 
(1)  a  notice  to  every  person  and  body  corpo- 
rate liable  to  taxation  to  carry  in  a  true  ac- 
count of  his  or  its  ratable  estate :  and  (2)  a 
notice  of  the  time  and  place  of  the  meeting 
of  the  assessors  for  the  purpose  of  assessing 
the  tax.  Their  contention  is  that  the  statute 
contemplates  that,  after  having  ^iven  notice 
to  those  liable  to  taxation  to  bring  in  their 
accounts  within  the  lime  t4>  be  prescribed  by 
the  notice,  and  after  having  made  up  the  list 


4S28 


Rhode  Island  Sufrbmb  Court. 


Oct., 


required  by  section  8,  the  assessors  shall  hold 
a  final  meeting,  of  which  they  shall  give  no- 
tice in  the  manner  specified,  so  that  the  tax- 
payers shall  have  an  opportunity  to  inspect 
the  assessment  roll,  and,  if  they  consider  them- 
selves unfairly  taxed,  may  object,  and  be 
heard  by  the  assessors  upon  their  objections, 
before  tt^e  assessment  has  been  signed  and 
-deposited  by  them  in  the  town  clerk's  ofl^ce, 
as  provided  in  section  18.  We  do  not  think 
that  this  is  the  view  to  be  taken  of  the  stat- 
ute. Section  6  is  the  only  section  relating 
iio  notice.  It  does  not  provide  in  terms  for 
two  distinct  notices.  It  simply  directs  the 
assessors,  before  proceeding  in  the  assess- 
ment, to  give  notice,  in  the  manner  speci- 
fied, of  the  time  and  place  of  their  meeting, 
and  then  goes  on  to  provide  that  the  notices 
posted  up,  besides  specifying  the  time  and 
place  of  meeting,  shall  require  every  person 
and  body  corporate  liable  to  taxation  to  bring 
in  to  the  assessors  an  account,  etc.  It  is  the 
evident  purpose  of  the  statute  to  compel  every 
one  liable  to  be  taxed  to  personally  carry 
in  an  account  to  the  assessors,  since  the  re- 
quirement is  that  he  shall  make  oath  to  the 
account  before  one  of  the  assessors.  Upon 
the  account  so  rendered  he  may  be  examined 
by  the  assessors.  He  at  the  same  time  will 
have  an  opportunity  to  be  heard  upon  it,  and 
a  basis  will  be  afforded  the  assessors  on  which 
to  make  the  assessment.  If  a  person  liable 
to  taxation  neglects  or  refuses  to  carry  in 
his  account,  he  waives  his  right  to  be  heard, 
and,  under  section  8.  if  overtaxed  is  with- 
out a  remedy.  We  do  not  see  that  such  a 
procedure  is  in  any  way  repugnant,  as  in 
timated  by  the  complainants,  to  article  5  of 
the  Amendments  to  the  Constitution  of  the 
United  States,  that  no  person  shall  be  de- 
prived of  life,  liberty,  or  property  without 
due  process  of  law.  We  ao  not  think  that 
the  assessment  was  invalid  for  want  of  no- 
tice. 

The  second  ground  upon  which  it  is  con- 
tended that  the  assessment  was  illegal  is  the 
alleged  willful  and  intentional  omission  and 
-exemption  bv  the  assessors  of  property  of  the 
Grosvenordaie  Company.  The  respondents, 
though  conceding  that  property  of  the  Gros- 
venordaie Company  was  intentionally  omit- 
ted from  the  assessment,  deny  that  the  omis- 
sion was  willful  and  intentional  in  the  sense 
that  it  was  fraudulent  or  corrupt,  and  seek  to 
justify  it  bv  reference  to  certain  records  and 
deeds  mentioned  in  (and  copies  of  which  are 
annexed  to)  the  answer.  From  these  it  ap- 
pears that  the  Grosvenordaie! Companv  made 
a  proposition  in  writing,  dated  April  9,  1892. 
to  the  town,  to  convey  or  procure  to  be  con- 
veyed to  it  certain  lands  for  highway  pur- 
poses, and  certain  loam  and  gravel  for  making 
streets,  and  to  erect  a  two-story  brick  build^ 
ing,  184  feet  in  length  by  60  feet  wide,  for 
manufacturing  purposes,  on  certain  land  in 
the  town,  being  lots  numbered  6,  7,  8,  and  9 
on  the  Grosvenor  plat,  in  consideration  that 
the  town  would  exempt  the  improvements 
from  taxation  for  ten  jekn  and  cause  the  land 
conveyed  to  it  to  be  laid  out  as  public  high- 
ways, and  the  highways  to  be  constructed  in 
the  manner  and  within  the  time  specified  in 
the  proposition ;  that  at  the  annual  town 
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meeting,  on  April  11,  1892,  the  electors  of 
the  town,  qualified  to  vote  on  a  proposition 
to  impose  a  tax,  accepted  the  proposition, 
and  passed  a  resolution  authorizing  the  town 
council  to  exempt  from  taxation  the  brick 
building  proposed  to  be  erected,  and  the  ma- 
chinery, stock,  furniture,  and  fixtures  to  be 
kept  therein,  in  accordance  with  the  provi- 
sions of  any  acts  of  the  general  assembly  that 
might  be  passed  authorizing  such  exemption  ; 
that,  at  the  same  meeting,  a  further  resolu- 
tion was  passed  authorizing  the  town  coun- 
cil, until  the  next  annual  election,  to  exempt 
from  taxation,  for  a  period  not  exceedinsr  ten 
years,  manufacturing  or  other  ratable  prop- 
erty not  already  located  in  the  town  which 
might  be  located  there  in  consequence  of  such 
exemption*  in  accordance  with  the  provisions 
of  any  act  of  the  eeneral  assembly  which 
might  be  passed  autfiorizing  such  exemption ; 
that  by  deeds  dated  April  28.  1892,  and  re- 
corded in  the  land  records  of  the  town  May 
14,  1892.  the  lands  proposed  to  be  conveyed 
to  the  town  for  highway  purposes  were  con- 
veyed to  it  by  the  owners  of  such  lands,  ac- 
cording to  the  terms  of  the  proposition,  which 
deeds  were,  by  vote  of  the  town  council  on 
May  17,  1892,  accepted  and  ordered  to  be  re- 
corded. 

On  May  21,  1892,  the  general  assembly 
passed  the  following  act  (R.  I.  Pub.  Laws, 
chap.  1088)  : 

**  Section  1.  The  electors  ot  any  town  or 
city  qualified  to  vote  on  a  proposition  to  im- 
pose a  tax,  when  legally  assembled,  may 
vote  to  exempt,  or  me^  authorize  the  town 
or  city  council  of  such  town  or  city,  for  a 
period  not  exceeding  one  year,  to  exempt 
from  taxation,  for  a  period  not  exceeding  ten 
years,  such  manufacturing  property  as^may 
hereafter  be  located  in  said  town  or  city  in 
consequence  of  such  exemption,  and  the  land 
on  which  such  property  is  located. 

**Sec.  2.  Property  so  exempted  shall  not 
during  such  period  of  exemption  be  liable 
to  taxation  while  such  property  is  used  for 
the  purposes  for  which  It  was  so  located. 

"oec.  8.  All  acts  and  parts  Of  acts  incon- 
sistent herewith  are  hereby  repealed. 

**  Sec.  4.  This  act  shall  take  effect  on  and 
after  its  passage." 

The  power  to  exempt  property  from  taxa- 
tion is  the  converse  of  the  power  to  deter- 
mine what  property  shall  be  the  subject  of 
taxation :  the  selection  of  certain  property 
for  the  purpose  of  taxation  being  the  exclu- 
sion or  exemption  of  that  whicn  is  not  se- 
lected. It  is,  therefore,  included  necessarily 
in  the  power  to  tax,  which  resides  in  the 
state  alone,  and  consequently  can  be  exercised 
only  by  the  general  assembly,  representing 
the  sovereign  power  of  the  state,  acting  with- 
in the  limitation  of  the  constitution,  or  by  the 
several  cities,  towns,  or  other  municipal  bod- 
ies. In  pursuance  of  lawful  authority  granted 
to  them  by  the  general  assembly.  Cooley, 
Taxn.  2d  ed.  200.  This  was  evidently  the 
idea  of  the  framer  of  the  resolutions  passed 
by  the  town,  which  do  not  purport  to  exempt 
any  property  from  taxation,  but  simply  con- 
fer on  the  town  coimcil  authority  to  grant 
exemptions  in  accordance  with  the  provi- 
sions of  any  act  or  acts  of  the  general  assem. 
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bly  which  might  be  passed  authorizing  the 
exemption.  R.  I.  Pub.  Laws,  chap.  1088, 
was  doubtless  passed  for  the  purpose  of  en- 
abling the  making  of  the  exemption.  But 
it  does  not  purport  to  be  retroactive,  and, 
conceding  the  competency  of  the  general  as- 
sembly to  pass  the  act  (which,  in  view  of 
the  limitation  contained  in  article  1,  section 
2,  of  the  Constitution,  that  the  public  bur- 
dens ought  to  be  fairly  distributed,  we  think 
is  at  least  susceptible  of  doubt),  it  does  not 
appear  that  either  the  electors  of  the  town 
qualified  to  vote  on  a  proposition  to  impose 
a  tax  or  the  town  council  took  any  action, 
prior  to  the  assessment,  in  pursuance  of  that 
statute.  We  are  of  the  opinion,  therefore, 
that  the  attempt  to  justify  the  omission  of 
the  property  from  the  assessment/  on  the 
ground  that  its  exemption  was  authorized 
■and  therefore  legal,  fails. 

The  respondents  seek  further  to  justify  the 
omission  of  the  property  from  assessment  on 
the  ground  that  the  town,  by  the  acceptance 
of  the  proposition  of  the  Grosvenordale  Com- 
pany and  the  benefits  derived  from  it,  be- 
came bound  in  good  faith  and  equity  to  ex- 
empt the  property  from  taxation,  and  contend 
that  a  court  of  equity  will  not  disregard  a 
subsisting  contract  and  set  it  aside  until  one 
or  the  other  of  the  parties  to  it  has  offered 
to  rescind  it  and  has  restored  or  tendered  back 
the  consideration  received  from  the  other; 
that  the  complainants,  and  the  other  tax- 
payers of  the  town  in  whose  behalf  they  file 
the  bill,  have  derived  the  benefits  arising 
from  the  conveyance  of  the  streets  to  the  town 
for  highway  purposes,  and  cannot  ask  a  court 
sitting  in  equity  to  say  that  the  assessors 
have  so  erred  in  recognizing  the  contract  as 
to  render  the  assessment  null  and  void ;  that 
the  complainants,  representing;  the  taxpay- 
ers generally,  must,  before  asking  the  inter- 
position of  equity,  do  what  is  equitable,— 
or,  in  other  words,  before  asking  the  court 
to  pronounce  the  assessment  invalid,  must 
secure  such  action  as  will  restore  to  the  other 
party  to  the  contract  the  consideration  which 
the  town  has  received.  We  do  not  think 
that  the  omission  to  include  the  property  in 
the  assessment  can  be  justified  on  the  ground 
of  the  contract.  As  we  have  already  held, 
the  exemption  of  the  property  from  taxa- 
tion, in  the  absence  of  constitutional  legis- 
lative authority,  was  beyond  the  power  of 
the  town,  and  hence,  in  so  far  as  such  ex- 
emption entered  into  the  contract,  the  con- 
tract was  null  and  void.  It  did  not  bind 
the  town,  or  the  complainants  as  taxpayers, 
whose  rights  as  such  would  be  affected  by 
carrying  it  into  effect ;  and  it  made  no  dii- 
ference  that  the  Grosvenordale  Company  may 
have  acted  in  the  belief  that  the  town  could 
make  the  contract,  since  it  was  bound  to 
know  the  extent  of  the  town's  authority. 
Austin  V.  Coggeshall,  12  R.  I.  329,  881,  34 
Am.  Rep.  648 ;  Farnmcorth  v.  Pawtueket,  13 
R.  I.  82,  88 ;  Math^wson  v.  Hawkins,  Index 
QQ.  15.  In  the  face  of  the  fact,  however, 
that  the  resolutions  of  the  town  do  not  pur- 
port to  grant  the  exemption,  but  merely  au- 
thorize the  town  council  to  make  it,  in  ac- 
cordance with  the  provisions  of  such  act  or 
acts  of  the  general  assembly  as  might  be 
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passed  for  the  purpose,  it  seems  scarcely 
probable  that  the  Grosvenordale  Company 
was  not  aware  of  the  incapacitv  of  the  town 
to  bind  itself  by  so  much  of  the  contract  as 
related  to  the  exemption  of  the  property  from 
taxation. 

Since  the  making  of  the  agreement  the  as- 
sessors have  recognized  it  as  binding  on  the 
town,  and  have  accordingly  omitted  to  assess 
the  property  to  which  it  relates.  No  ques- 
tion has  been  made  as  to  the  validity  of  such 
exemption,  until  the  filing  of  the  bill  in 
this  suit.  The  assessors  who  made  the  pres- 
ent assessment  omitted  to  assess  the  property 
in  good  faith,  without  any  intention  or  pur- 
pose to  enable  the  company  to  escape  or  be 
free  from  legal  taxation,  with  the  knowledge 
that  it  had  been  exempted  by  the  previous 
boards  of  assessors,  and  in  full  belief  of  the 
duty  of  the  town  to  exempt  the  property  from 
taxation  and  of  the  validity  of  the  exemp- 
tion. It  is  contended  by  the  respondents 
that,  as.  the  omission  to  assess  the  property 
was  because  of  the  belief  of  the  assessors 
that  the  agreement  was  binding  upon  the 
town,  and  that  the  exemption  was  valid  on 
that  account,  and  was,  therefore,  a  mistake 
of  law,  it  did  not  vitiate  the  assessment  as  a 
whole,  and  consequently  that  the  bill  should 
be  dismissed.  On  the  other  hand,  the  com- 
plainants, though  conceding  that  an  acci- 
dental omission  of  property  that  should  be 
taxed  will  not  avoid  an  assessment,  insist 
that  such  will  be  the  effect  when  the  omis- 
sion, as  in  the  present  case,  was  intentional, 
and  that  it  matters  not  what  was  the  belief 
or  motive  of  the  assessors.  We  do  not  think 
that  the  fact  that  the  omission  of  the  prop- 
erty from  assessment  was  intentional,  in  the 
sense  merely  that  it  was  not  accidental,  is 
sufficient  to  avoid  the  assessment.  To  have 
that  effect  the  omission  must  be  a  conscious 
disregard  of  law,  in  such  manner  as  t6  im- 

fose  illegal  taxes  on  those  who  are  assessed, 
t  is  the  conscious  intention  to  disregard  the 
law  to  the  injury  of  others,  or,  in  other 
words,  an  intention  to  do  a  wrong  or  com- 
mit a  fraud,  which  vitiates  an  assessment ; 
and  when  this  appears,  it  matters  not  that  the 
motive  for  it  would  otherwise  have  been  a 
worthy  one.  Accidental  omissions,  or  omis- 
sions arising  merely  from  mistakes  of  law 
or  fact  or  errors  of  judgment,  in  an  honest 
endeavor  on  the  part  of  the  assessors  to  per- 
form their  duty,  though  increasing  somewhat 
the  burdens  of  taxpayers,  will  not  render  the 
assessment  void.  In  Weeks  v.  Milwaukee,  10 
Wis.  264,  it  is  said:  "Omissions  of  this 
character,  arising  from  mistakes  of  fact,  er- 
roneous computations  or  errors  of  judgment 
on  the  part  of  those  to  whom  the  execution 
of  the  taxing  laws  is  intrusted,  do  not  neces- 
sarily vitiate  the  whole  tax.  But  intentional 
disregard  of  those  laws,  in  such  manner  as 
to  impose  illegal  taxes  upon  those  who  are 
assessed,  does.  The  first  part  of  the  rule  is 
necessary  to  enable  taxes  to  be  collected  at 
all.  The  execution  of  these  laws  is  neces- 
sarily intrusted  to  men;  and  men  are  falli- 
ble, liable  to  frequent  mistakes  of  fact  and 
errors  of  judgment.  If  such  errors  on  the 
part  of  those  who  are  attempting  in  good 
faith  to  perform  their  duties  should  vitiate 


580 


Maikb  Supreme  Judicial  Court. 


Apk.^ 


the  whole  tax.  do  tax  could  ever  be  collected. 
And,  therefore,  if  they  sometimes  increase 
improperly  the  burdens  of  those  paying  taxes, 
that  part  of  the  rule  which  holas  the  tax  not 
thereby  avoided  is  absolutely  essential  to  the 
continuance  of  the  government.  But  it  seems 
to  me  clear  that  the  other  part  is  equally  es- 
sential to  the  just  protection  of  the  citizen. 
If  those  executing  these  laws  may  deliber- 
ately disregard  them  and  assess  the  whole  tax 
upon  a  pare  only  of  those  who  are  liable  to 
pay  it,  and  have  it  still  a  legal  tax,  then  the 
laws  afford  no  protection,  and  the  citizen  is 
at  the  mercy  of  those  officers  who,  by  being 
appointed  to  execute  the  laws,  would  seem 
to  be  thereby  placed  beyond  legal  control." 
And  see  WiUfon  v.  Wheeler,  55  Vt.  446,  458, 
454 ;  Hem'y  v.  Chester,  15  Vt.  460,  467 ;  Spear 
V.  Braintree,  24  Vt.  414,  418 ;  Dillingham  v. 


SnovD,  5  Mass.  547,  558,  659 ;  Van  Deventer  v. 
Lang  Island  City,  189  N.  Y.  133,  138 ;  State 
V.  Piatt,  24  N.  J.  L.  108,  120,  121 ;  Exchange 
Bank  of  Columbus  v.lllines,  8  Ohio  St.  1 ;  Pie- 
field  V.  Marinette  County,  62  Wis.  632,  541 ;. 
Burlington  dt  Af.  R.  R.  Co.  v.  Seward  County, 
10  Neb.  211,  216;  Burlington  A  M.  R.  R, 
Co,  V.  Saline  County  Comrs.  12  Neb.  896, 
897;  PeopU  v.  McCreery,  84  Cal.  484,  458; 
Cooley,  Taxn.  2d  ed.  214,  217. 

The  omission  to  include  the  property  in 
the  assessment  having  been  occasioned  solely 
by  the  mistake  of  the  assessors  as  to  the  bind- 
ing effect  of  the  agreement  on  the  town,  and 
not  by  any  intentional  disregard  of  law  or 
other  wrongful  or  fraudulent  purpose,  we 
are  of  the  opinion  that  the  assessment  was^ 
not  thereby  avoided,  and  hence  that  the  in- 
junction sfiould  be  denied  and  the  bill  dismissed. 


MAINE  SUPREME  JUDICIAL  COURT. 


Clarence  L.  ROBINSON 

ROCKLAND,  THOMASTON  &  CAMDEN 
STREET  RAILWAY. 

(87  He.  387.) 

1.  The  ufle  of  indecent  or  profkne  Ian. 
(g^oaig^  in  a  street-car*  which  by  statute  con- 
stitutes a  breach  of  the  peace  for  which  a  person 
may  be  punished  by  fine  or  Imprisonment,  Justi- 
fies the  conductor  in  putting  the  offender  off  the 
car. 

SS.  A  passenger  in  a  crowded  street-car 
in  which  there  are  many  ladies*  who  on 

beinir  requested  by  the  conductor  to  stop  swear- 
ing denies  bis  guilt,  and  when  told  that  he  has 
been  profane  calls  the  conductor  **a  damned  liar," 
says  that  be  would  swear  as  much  as  he  "damned 
pleased.**  and  that  he  "would  be  God  damned  if 
be  would  put  him  off  the  car,**— should  be  ejected 
from  the  car  even  if  the  conductor  was  at  first  in 
error  in  cbaroring  him  with  profanity. 

(April  9, 1896.) 

MOTION  by  defendant  for  new  trial  after 
verdict  in  favor  of  plaintiff  in  an  action 
brought  to  recover  damages  for  personal  in- 
juries alleged  to  have  been  caused  by  plaintiff's 
wrongful  expulsion  from  one  of  defendant's 
cars.     Granted. 

The  facts  sufficiently  appear  in  the  opinion. 

Mr.  W.  H.  Fooler  for  defendant  in  sup- 
port of  the  motion. 

Mr.  jr.  E.  Moore*  for  plaintiff,  contra: 

When  a  prima  facie  case  of  assault  and  bat- 
tery is.  sought  to  be  justified,  it  is  incumbent 
upon  the  one  who  justifies,  to  snow  that  no 
more  force  was  used  than  the  exigency  of  the 
case  called  for. 

Goddard  v.  Grand  Trunk  B,  Co.  of  Canada, 
57  Me.  202,  2  Am.  Rep.  39;  Hanson  v.  Euro- 
pean dt  N.  A.  R.  Co.  62  Me.  84,  16  Am.  Rep. 
404:  Vinton  v.  Middlesex  R.  Co.  11  Allen,  804, 
87  Am.  Dec.  714. 

A  corporation  cannot  escape  liability  because 


Note.— For  profanity  as  a  crime,  see  note  to  Com, 
V.  Linn  (Pa.)  22  L.  R.  A.  368. 
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its  servants  acted  in  good  faith,  if  they  failed 
to  exercise  good  judgment. 

Booth,  Street  Railways,  §  827.  last  clause; 
Haman  v.  Omaha  Horse  R,  Co.  85  Neb  74; 
Putnam  v.  Broadway  &  S.  A.  R.  Co.  65  N.  Y. 
108.  14  Am.  Rep.  190. 

There  is  no  pretense  in  this  case  that  the 
plaintiff  was  intoxicated,  or  would  disturb  or 
annoy  others.  His  offense  was  in  denying  the 
conductor's  charge,  and  calling  him  a  liar  after 
continuous  prodding  and  very  great  provoca- 
tion by  the  conductor.  If  provocation  excuses 
a  conductor,  it  certainly  should  doubly  so  the 
passenger,  when  provoked  by  the  conductor, 
whose  duty  is  to  exercise  great  care  to  treat 
him  well. 

Booth,  Street  Railways,  §  872,  and  cases^ 
cited  in  note. 

The  weight  of  evidence,  especially  when  con- 
flicting, is  for  the  jury. 

Elliott  V.  Grant,  59  Me.  418;  Smithy.  Bruns- 
wick, 80  Me.  189;  Hunter  v.  Heath,  67  Me.  507; 
Shannon  v.  Boston  dt  A.  R.  Co.  78  Me.  52; 
Lesan  v.  Maine  Cent.  R,  Co.  77  Me.  8B^ 

The  question  of  damages  is  one  which  the 
law  submits  to  the  jury. 

Potters  V.  Cary,  64  Me.  9. 

The  right  of  the  jury  to  give  exemplary  dam- 
ages for  injuries  wantonly,  recklessly,  or  ma- 
liciously inflicted,  is  as  old  as  the  right  of  trial 
by  jury  itself. 

Goddard  v.  Grand  Trunk  R.  Co.  of  Canada, 
57  Me.  202,  2  Am.  Rep.  39;  Pikev,  DiUing,  48 
Me.  589;  Uanson  v.  European  d  N.  A.  R.  Co. 
62  Me.  84, 16  Am.  Rep.  404;  Wyman  v.  LeaviU, 
71  Me.  227.  86  Am.  Rep.  803;  I'rentiss  v.  Shaw, 
56  Me.  427,  96  Am  Dec.  475;  Webb  v.  Gilman, 
80  Me.  177;  Johnson  v.  Smith,  64  Me.  553; 
Field  V.  Plaisted,  75  Me.  476. 

Walton.  J.,  delivered  the  opinion  of  the 
court : 

We  think  the  verdict  in  this  case  is  clearly 
wrong.  It  is  an  action  to  recover  damages 
for  being  removed  from  a  street-railway 
car,  and  the  plaintiff  has  obtained  a  verdict 
for  11,187.27.  We  think  the  removal  was- 
justifiable,  and  that  the  verdict  is  clearly  er- 
I  roneous,  and  must  be  set  aside. 
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In  this  state,  the  use  of  iDdecent  or  profane 
language  in  a  street-railroad  car  is  a  breach 
of  the  peace.  It  is  a  crime  for  which  a  per- 
son may  be  punished  by  fine  or  imprison- 
ment. And  the  conductor  of  the  car  may 
immediately  arrest  any  person  sruiltv  of  such 
a  breach  of  the  peace,  and  hold  him  till  a 
warrant  can  be  obtained  or  he  can  be  placed 
in  custody  of  the  proper  officers  of  the  law. 
Rev.  Stat.  chap.  51,  g  73,  as  amended  by  Act 
1889,  chap.  261.  Or  the  conductor  may  re- 
move a  person  guilty  of  such  a  breach  of 
tlie  peace  from  the  car.  The  cases  which 
sustain  this  right  of  removal  are  too  numerous 
for  citation.  And  in  the  exercise  of  this  ri^ht 
the  conductor  acts  as  a  police  officer.  He  is 
not  to  act  or  refuse  to  act  at  the  dictation  of 
his  own  will  and  pleasure.  When  indecent 
or  profane  language  is  being  used  in  his  car, 
it  IS  his  duty  to  check  it;  and  he  will  be 
guilty  of  a  breach  of  duty  if  he  fails  to  do 
so.  And  if,  in  a  car  filled  with  passencrers, 
nearly  one  half  of  whom  are  ladies,  a  man 
in  earnest  conversation  undertakes  to  em- 
phasize his  statements,  as  some  men  are  apt 
to  do,  by  saying,  **By  God.  **  it  is  so,  or  "By 
Ood"  it  is  not  so,  the  law  makes  it  the  duty 
of  the  conductor  to  check  him ;  and,  if  the 
latter  denies  his  guilt,  and,  upon  bcin^  as- 
sured by  the  conductor  that  he  is  guilty, 
flies  into  a  passion,  and  calls  the  conductor 
a  **  damned  liar, "  it  is  the  opinion  ot  the  court 
that  he  may  rightfully  be  removed  from  the 
car;  not  as  a  punishment  for  his  insult  to 
the  conductor  as  an  individual,  but  to  vindi- 
cate the  authority  of  the  law,  which  forbids 
the  use  of  such  language  in  a  street-car,  or 
any  other  public  place,  where  women  and 
children  have  a  right  to  be.  The  fact,  if  it 
be  a  fact,  that  the  offender  was  innocent  of 
the  misconduct  with  which  he  was  at  first 
charfred,  can  be  no  excuse  for  his  subsequent 
ofifense.  A  thief  cannot  excuse  his  crime  by 
showing  that  before  committing  the  theft  in 
question  he  had  been  falsely  accused  of  a 
similar  offense.  No  more  can  a  man  excuse 
the  use  of  indecent  or  profane  language  in  a 
street-railway  car  by  proof  that  he  was  first 
falsely  charged  with  the  use  of  similar 
language.  To  be  first  falsely  charged  with 
an  offense  is  not  license  to  become  immedi- 
ately guilty  of  a  similar  offense. 
'  And  herein  lies  the  weakness  of  the  plain- 
tiff's case.  He  admits  that  he  called  the 
conductor  of  the  car  **a  damned  liar,"  and 
he  does  not  claim  that  he  had  any  excuse 


for  so  doing,  except  that  the  conductor  had 
first  falsely  accused  him  of  swearing,  and 
admonished  him  to  desist.  And  he  does 
not  claim  that  the  conductor  spoke  to  him 
in  a  loud,  harsh,  or  angry  tone  of  voice.  He 
admits  that  the  car  was  filled  with  passen- 
gers, nearly  half  of  whom  were  ladies.  He 
says  that  the  conductor  approached  him,  and, 
in  an  ordinary  tone  of  voice,  requested  him 
to  stop  swearing;  that  he  denied  that  he 
had  been  swearing ;  and  that,  upon  the  con- 
ductor's again  affirming  that  he  had  been 
swearing,  and  that  he  must  desist  or  he 
should  be  obliged  to  put  him  out  of  the  car, 
he  called  the  conductor  "a  damned  liar." 
And  several  witnesses  testify  that  he  went 
further,  and  defied  the  conductor,  and  said 
that  he  **  would  be  God  damned  if  he  would 
put  him  off  the  car, "  and  that  he  would  swear 
as  much  as  he  "*  damned  pleased,  **  and  that 
he  used  much  other  indecent  and  profane 
language. 

But  if  it  should  be  conceded  that  the  plain- 
tiff's account  of  the  transaction  is  strictly 
true,  and  that  all  of  the  defendant's  wit- 
nesses are  mistaken,  it  would  still  be  the 
opinion  of  the  court  that  the  plaintiff's  con- 
duct justified  his  removal  from  the  car. 

We  are  reminded  by  the  plaintiff's  counsel 
that  in  Ooddard  v.  (h-and  Trunk  R.  Co.  of 
Canada,  57  Me.  202,  2  Am.  Rep.  89,  a  ver- 
dict for  very  large  damages  was  sustained. 
Certainly.  And  our  present  decision  is  in 
harmony  with  that  decision.  In  that  case  a 
servant  of  the  railroad  company  used  exceed- 
ingly foul  and  profane  language  to  a  re- 
spectable and  unoffending  passeni^er.  Here 
a  passenger  used  very  offensive  and  indecent 
language  to  a  respectable  and  unoffending 
servant  of  the  railroad  company.  We  pro- 
tected the  passenger  in  that  case,  and  for  the 
same  reason  we  hope  to  be  able  to  protect  the 
railroad  servant  in  this  case.  Both  decisions 
are  in  favor  of  morality  and  decency.  In 
that  case  the  servants  of  railroads  *were 
taught  to  treat  passengers  with  civility,  and 
in  this  case  we  hope  to  teach  passencers  to 
treat  the  servants  of  railroads  with  civility. 
To  call  a  street- railroad  conductor  who,  in 
a  crowded  car  half  tilled  with  ladies,  is  en- 
deavoring to  maintain  order  and  suppress 
profanity,  "a  damned  liar, "  is  a  poor  founda- 
tion on  which  to  rest  a  suit  for  punitive 
damages. 

Motion  suBtained. 


INDIANA  SUPREME  COURT. 


City  of  SOUTH  BEND,  Appt, 

V, 

William  G.  MARTIN. 


(. 


.Ind. 


,-) 


1.  One    enflrased   in  going  personally 
from  house  to  house  and  selling  chairs  and 


NoTB.— For  peddlers  and  drummers  as  related  to 
interstate  commerce,  eee  Re  Spain  (C.  C.  B.  D.  N. 
C.)  14  L.  R.  A.  97,  and  note;  also  State  v.  Oorham 
(N.  C.)26  L.  R.  A.  810,  and  note;  Com. v.  Harmel  (Pa.) 
»7L.R.A.888. 

20  L.  a  A. 


delivering  them  at  the  time  of  the  sale  is  a  ped- 
dler within  an  ordinance  requiring  peddlers  to 
obtain  a  license. 

8.  An  ordinance  imposing  a  license  on 
hawkers  and  peddlers  does  not  inter* 
fere  with  interstate  commerce  in  the 

case  of  a  peddler  of  chairs  imported  intotbestate 
before  his  employment  begins,  even  though  the 
sale  by  him  is  conditional  and  the  title  remains 
in  the  foreign  owner. 

8.  A  city  has  power  to  pass  an  ordi- 
nance requiring  a  license  to  hawk  and  peddle 
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therein,  under  Rev.  Stat  1894,  fi  8541,  empowering 
cltiee  to  ^'restrain  hawkjng  and  peddling.^* 

(September  17, 1805.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  St.  Joseph  County  in 
favor  of  defendant  in  an  action  brought  to  en- 
force a  penalty  for  violating  a  municipal  ordi- 
nance against  peddling  without  a  license.  He- 
versed, 

The  facts  are  stated  in  the  opinion. 

Mr,  Wilbert  Ward  for  appellant. 

Mr,  JToseph  G.  Opp,  for  appellee: 

If  the  state  can  tax  for  the  privilege  of  sell- 
ing to  one  class  it  can  for  selling  to  another  or 
to  all.  In  either  case  it  is  a  restriction  on  the 
right  to  sell  and  a  burden  on  the  lawful  com- 
merce between  citizens  of  two  states. 

A  regulation  as  to  the  manner  of  sale, 
whether  by  sample  or  not,  whether  by  exhibit- 
ing samples  at  a  store  or  at  a  dwelling  house, 
whether  by  going  personally  with  the  goods 
from  house  to  housie  and  selling  and  delivering 
the  same,  is  surely  a  regulation  of  commerce. 

The  goods  which  the  defendant  was  engaged 
in  selling  are  open  to  no  condemnation  and  are 
unchallenged  subjects  of  commerce. 

Brennan  v.  TitusviUe.  158  U.  S.  289,  88  L. 
«d.  719. 

This  license  does  not  purport  to  be  exacted 
in  the  exercise  of  the  police,  but  rather  of  the 
taxing,  power. 

Even  though  the  license  had  in  terms  been 
declared  to  be  exacted  as  a  police  regulation, 
that  would  not  conclude  this  question,  for, 
whatever  may  be  the  reason  given  to  justify  or 
the  power  invoked  to  sustain  the  act  of  the 
state,  if  that  act  is  one  which  trenches  directly 
upon  that  which  is  within  the  exclusive  juris- 
diction of  the  national  government,  it  cannot 
be  sustained. 

New  Orleans  Oas  Light  Co.  v.  Louisiana 
Light  db  Heat  Producing  <fe  Mfg,  Co.  115  U.  S. 
650,  89  L.  ed.  616;  Henderson  v.  Wickham,  92 
U.  S.  259,  28  L.  ed.  548;  Hannibal  db  St.  J.  R. 
Co.  V.  Husen,  95  U.  8.  465,  24  L.  ed.  527; 
Walling  v.  Michigan,  116  U.  8.  446.  29  L.  ed. 
691;  Leisy  v.  Hardin,  185  U.  8.  100.  84  L.  ed. 
128,  8  Inters.  Com.  Rep.  86;  Crutcher  v.  Ken- 
tucky, 141  U.  S.  59,  85  L.  ed.  658. 

Nothing  which  is  a  direct  burden  upon  in- 
terstate commerce  can  be  imposed  by  the  state 
without  the  assent  of  congress,  and  the  silence 
of  congress  is  equivalent  to  a  declaration  on  its 
part  that  it  should  be  absolutely  free. 

Welton  V.  Missouri,  91  U.  S.  275,  28  L.  ed. 
847;  Leloup  v.  P&rt  of  Mobile,  127  U.  8.  640, 
32  L.  ed.  811, 2  Inters.  Com.  Rep.  134:  Broicn 
V.  Maryland,  25  U.  S.  12  Wheat.  419,  6  L.  ed. 
678;  Lyng  v.  Michigan,  185  U.  8.  161,  34  L. 
ed.  150,  8  Inters.  Com.  Rep.  148;  McCall  v. 
California,  186  U.  8.  104,  84  L.  ed.  892. 

One  cannot  be  guilty  of  the  offense  of  hawk- 
ing and  peddling,  unless  he  actually  makes  a 
sale,  either  a  present  sale  or  by  taking  an  or- 
der for  future  delivery.  In  this  case  there 
was  an  actual  sale  made. 

Eniert  v,Missauri,im  U.  8. 296, 89L.ed.  480. 

McCabe*  J,,  delivered  the  opinion  of  the 
court: 
The  appellant  prosecuted  the  appellee  be- 
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fore'the  mayor  of  said  city  to  recover  the  pen- 
alty of  not  less  than  $1,  nor  more  than  $20, 
provided  in  an  ordinance  with  a  violation 
of  which  the  appellee  was  charged  in  the 
verified  complaint  filed.  Said  complaint 
charged  "^  that  the  defendant,  on  the  12th  day 
of  September,  1894,  at  the  city  .  .  .  afore- 
said, violated  sections  Nos.  24  and  25  of  Or- 
dinance No.  988  of  said  city,  passed  by  the 
common  council  thereof  on  the  11th  day  of 
December,  1893,  and  amended  August,  1894, 
by  carrying  on  the  business  of  hawking  and 
peddling  within  the  corporate  limits  of  the 
city  of  South  Bend  by  carrying,  exposing, 
offering,  and  crjing  for  sale,  articles  of  mer- 
chandise, to  wit,  rattan  rocking-chairs,  in 
the  public  streets  and  avenues  of  said  city, 
without  having  a  license  for  that  purpose; 
that  while  so  engaged  the  defendant  sold  and 
delivered  to  one  Emma  Wright  one  rattan 
rocking-chair,  for  the  sum  of  six  dollars'; 
that  said  articles  of  merchandise  so  sold  were 
not  newspapers  nor  produce  nor  provisions, 
and  that  said  sales  were  not  for  future  de- 
livery of  said  chairs ;  that  defendant  is  not  a 
wholesale  traveling  merchant. "  The  city  re- 
covered judgment  in  the  mayor's  court  for 
one  dollar,  and  the  defendant  appealed  to 
the  circuit  court,  where  a  trial  resulted  in  a 
judgment  for  the  defendant.  The  plaintiff 
appeals  therefrom  to  this  court.  One  of  the 
questions  presented  by  the  record  and  briefs 
is  whether  the  ordinance  referred  to  is  valid. 
That  alone  rescues  the  appeal  from  the  ex- 
clusive jurisdiction  of  the  appellate  court. 
Acts  1891,  p.  89;  Rev.  Stat.  1894,  §  1886. 
The  only  error  assigned  is  that  the  circuit 
court  overruled  appellant's  motion  for  a  new 
trial.  The  ground  for  the  motion  for  a 
new  trial  is  that  the  decision  of  the  court  was 
contrary  to  law  and  the  evidence. 

The  only  evidence  in  the  cause  was  the  fol- 
lowing agreed  statement  of  facts : 

**A.  H.  Ordway  &  Co.  are  manufacturers 
of  rattan  chains  residing  in  South  Framing- 
ham,  Mass.,  of  which  state  they  are  citizens, 
and  in  which  city  they  have  their  manufac- 
tory and  place  of  business.  In  the  prosecu- 
tion of  the  said  business  they  sell  directly  to 
the  people  of  the  different  states,  and  do  not 
sell  to  retail  dealers  in  the  trade.  They  ship 
their  chairs  from  the  factory  to  A.  H.  Ord- 
way &  Co.,  in  care  of  their  agents  at  differ- 
ent points  throughout  the  United  States.  In 
the  prosecution  of  their  said  business  they 
employ  men,  who  go  about  from  town  to  town 
in  Indiana  and  other  states  of  the  Union  with 
the  chairs,  going  personally  from  house  to 
house,  and  selling  the  chairs  on  the  install- 
ment plan,  retaining  the  title  in  the  chairs 
until  they  are  fully  paid  for,  and  deliver 
the  goods  at  the  time  the  sales  are  made. 
The  defendant,  William  C.  Martin,  was  an 
employ^  of  the  said  A.  H.  Ordway  &  Co., 
employed  b^  them  to  travel  and  sell  their 
chairs  in  the  manner  stated,  upon  a  commis- 
sion on  the  amount  of  his  sales,  at  the  time 
of  his  arrest,  September  13,  1894.  The  par- 
ticular chairs  which  defendant  was  engaged 
in  selling  in  South  Bend,  Indiana,  at  the  time 
of  his  arrest,  were  shipped  by  the  owners  and 
manufacturers,  A.  H.  Ordway  &  Co.,  from 
South  Framingham,  Mass.,  to  A.  H.  Ordway 
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&  Co.,  in  care  of  their  agent  at  Chicago, 
state  of  Illinois,  where  they  have  a  branch 
and  repository,  and  then  reshipped  from 
Chicago  to  South  Bend,  Indiana.  The  de- 
fendant, William  C.  Martin,  at  the  time  of 
his  arrest,  and  before,  was  engafced  in  selling 
chairs  within  the  corporate  limits  of  the  city 
of  South  Bend,  by  going  personally  from 
house  to  house  within  said  city,  and  selling 
the  chairs,  and  delivering  the  same  at  the 
time  of  sale,  and  was  acting  solely  for  A.  H. 
Ordway  <&  Co.  ;  and  the  said  sales  were  made 
on  the  installment  plan,  and  the  title  retained 
in  A.  H.  Ordway  &  Co.  until  same  are  fully 
paid  for.  The  common  council  of  the  city 
of  South  Bend  had  enacted  an  ordinance,  in 
force  at  the  time  of  the  arrest  of  the  said 
William  C.  Martin,  entitled  'An  ordinance 
concerning  the  licensing  of  certain  extraor- 
dinary trades  and  establishments,'  passed 
December  11,  1893,  amended  August  28, 
1894.  Section  24  of  said  ordinance  provides 
as  follows : 

'''It  shall  be  unlawful  for  any  person  to 
carry  on  the  business  of  hawking  and  ped- 
dling within  the  corporate  limits  of  South 
Bend,  at  wholesale  or  retail,  by  carrying, 
exposing  or  crying  for  sale  within  any  street, 
avenue,  alley  or  public  square  of  said  city, 
or  otherwise,  any  article  of  commerce  with- 
out a  license  from  said  city  for  that  purpose ; 
provided  this  section  shall  not  apply  to  the 
sale  of  newspapers  nor  to  produce  and  pro- 
visions nor  iruit  of  peddlers'  own  raising, 
nor  to  taking  orders  for  future  delivery  of 
any  kind  of  goods,  wares,  or  merchandise,  nor 
to  wholesale  traveling  merchants  and  farm- 
ers who  sell  only  to  retail  dealers  in  like  com- 
modities. Any  person  violating  any  section 
of  this  ordinance  shall  be  fined  for  each  of- 
fense not  less  than  one  dollar  nor  more  than 
twenty  dollars.' 

**  'Sec.  25.  License  to  hawkers  and  ped- 
dlers shall  be  signed  by  the  mayor  and  coun- 
tersigned by  the  clerk  on  payment  of  a  license 
fee  as  follows :  For  carrying  goods  by  hand, 
one  dollar  per  day,  five  dollars  per  week,  ten 
dollars  per  month  and  twenty  dollars  per 
year.  For  selling  from  any  kind  of  vehicle 
two  dollars  per  day,  eight  dollars  per  week, 
fifteen  dollars  per  month,  twenty-five  dollars 
per  year.  The  clerk  for  such  services  shall 
receive  fiky  cents  for  each  license  issued,  to 
be  paid  oy  the  applicant. 

**  *Sec.  26.  No  license  issued  under  any 
section  of  this  ordinance  shall  be  transfer- 
ahJe ;  nor  shall  any  person  other  than  the  per- 
son named  In  the  license  be  permitted  to  use 
the  same,  nor  shall  any  license  protect  any 
person  from  incurring  the  penalties  pre- 
scribed by  this  ordinance  except  the  licensee 
named  in  the  license.' 

** The  defendant,  William  C.  Martin,  at  the 
time  of  his  arrest,  was  not  engaged  in  the 
sale  of  newspapers,  produce,  provisions,  or 
fruit,  and  was  not  taking  orders  for  future 
delivery,  and  was  not  a  wholesale  traveling 
merchant,  but  was  selling  at  retail  to  con- 
sumers. The  defendant,  ...  at  the  time 
of  his  arrest,  had  not  obtained  a  license  as 
required  by  said  ordinance.  The  defendant 
was  arrested,  tried,  convicted,  and  sentenced 
to  pay  a  fine  of  .  .  .  SI  and  costs,  under 
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said  ordinance,  before  D.  B.  J.  Schafer, 
mayor  of  said  city  of  South'  Bend,  Septem- 
ber 13.  1894.  If  the  court  should  be  of  the 
opinion,  upon  the  facts  stated,  that  the  de- 
fendant .  .  .  was  liable  to  pay  the  li- 
cense fee  provided  by  said  ordinance,  then 
judgment  to  be  rendered  for  the  plaintiff  for 
one  dollar  ($1)  and  costs  of  suit.  If  the 
court  should  be  of  opinion  that  the  said  Mar- 
tin was  not  liable  to  pay,  then  judgment  to 
be  entered  for  the  defendant  for  costs  of  suit.  ^ 
Subdivision  23,  §  8106,  Rev.  Stat.  1881 
(Burns'  Rev.  Stat.  1894,  §  8541),  empowers, 
cities  **to  regulate  the  ringing  of  bells  and 
crying  of  goods  and  to  restrain  hawking  and 
peddling.**^  It  has  been  held  by  this  court 
that  this  statutory  provision  empowers  a  city 
to  pass  an  ordinance  requiring  a  license  to 
hawk  and  peddle  in  a  city.  Huntington  v. 
Gheettbro,  57  Ind.  74.  The  ordinance  involved 
in  Graffty  v.  RushviUe,  107  Ind.  502,  57  Am. 
Rep.  128,  imposing  a  penalty  on  "every  per- 
son who  peddles,  hawks,  sells,  or  exhibita 
for  sale,  any  goods,  wares,  or  merchandise 
not  the  growth  or  manufacture  of  Rush 
county,  Indiana,  or  shall  take  orders  for  any 
such  goods,  wares,  or  merchandise  for  imme- 
diate or  future  delivery  about  the  streets,  al- 
leys, hotels,  business  houses,  or  at  any  pub- 
lic or  private  place  in  said  city,"  without  a 
license, — was  held  void  both  because  it  vio- 
lated section  28  of  article  1  of  the  State 
Constitution,  which  provides  that  "the  gen- 
eral assembly  shall  not  ^rant  to  any  citizen, 
or  class  of  citizens,  privileges  or  immunities 
which  upon  the  same  terms  shall  not  equally 
belong  to  all  citizens,"  and  because  of  its 
plain  repugnance  to  the  Federal  Constitution^ 
which  commits  to  congress  the  exclusive 
power  to  regulate  commerce  among  the 
several  states.  The  provision  in  that  ordi- 
nance that  brought  it  in  conflict  with  both 
constitutions,  in  the  opinion  of  the  court, 
was  its  discrimination  against  "any  goods,  ^ 
wares,  or  merchandise  not  the  growth  or  man- 
ufacture of  Rush  county,  Indiana. "  Graffty  | 
had  been  taking  orders  from  citizens  of  said 
city  for  shirts,  socks,  and  men's  furnishing  ^ 
goods,  about  the  streets,  etc.,  of  said  city, 
which  were  not  of  the  growth  or  manufacture 
of  said  Rush  county.  That  he  resided  in 
Indianapolis,  and  was  in  the  employ  of  Paul 
H.  Krauss,  a  manufacturer  and  dealer  in  such 
goods,  residing  and  having  his  business 
house  in  the  city  of  Indianapolis.  That 
Graffty 's  manner  of  business  was  to  carry 
samples  of  the  different  articles  manufactured 
or  sold  by  his  employer,  and  exhibit  them, 
from  house  to  house,  to  individuals,  not' 
dealers,  soliciting  orders  from  each  indi- 
vidual for  such  articles  and  in  such  quanti- 
ties as  the  individual  might  require  or  pur- 
chase. The  goods  thus  ordered  were  to  be 
delivered  at  a  future  day,  by  express  or  other- 
wise. He  delivered  no  goods, nor  did  he  carry 
any  goods  with  him,  except  the  samples. 
It  is  easy  to  see  that,  as  against  Graffty^ 
this  ordinance,  under  the  facts,  was  an  in- 
fringement of  the  provision  quoted  from  the 
State  Constitution ;  but  it  is  difficult  to  see 
how,  under  those  facta,  it  violated  any  pro- 
vision of  the  Federal  Constitution.  It  is  also 
easy  to  see  that  a  case  might  arise,   on  a 
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difiPerent  state  of  facts,  that  would  make  the 
ordinance  void,  as  to  that  case,  because  of 
its  infringement  of  the  Federal  Constitution. 
For  instance,  had  the  manufacturer  and 
dealer  in  these  goods  been  a  resident  of  an- 
other state,  and  had  his  business  house  there, 
his  goods  then  would  have  been  the  legiti- 
mate subjects  of  interstate  commerce,  and 
Gralfty  would  have  been  engaged  in  inter- 
state commerce,  the  exclusive  power  to  regu- 
late which  is  vested  by  the  Federal  Constitu- 
tion in  the  congress  ot  the  United  States.  But 
the  facts  in  that  case  show  that  Graff ty 
was  not  engaged  in  interstate  commerce,  but 
that  he  was  engaged  in  intrastate  commerce ; 
that  his  commerce  and  trade,  and  by  which 
it  was  charged  he  violated  the  ordinance, 
were  entirely  confined  within  the  boundaries 
of  the  state  of  Indiana,  the  power  to  regulate 
which  has  never  been  delegated  by  the 
Federal  Constitution  to  congress,  but  has 
been  retained  by,  and  belongs  to,  the  several 
states.  The  case,  however,  rightly  decided 
that  the  ordinance  was  void  because  of  its 
infringement  of  the  state  constitution,  but 
not  as  an  infringement  of  the  Federal  Consti- 
tution, under  the  facts  of  that  case.  It  will 
be  observed  that  the  ordinance  now  before  us 
makes  no  discrimination,  but  applies  to  all, 
without  regard  to  residence  or  the  place  from 
whence  the  goods  come. 

Two  questions  arise  under  the  assignment 
of  errors  and  the  contention  of  counsel :  (1) 
Was  the  business  of  the  appellee,  conducted 
in  the  manner  described  }n  the  complaint  and 
agreed  facts,  within  the  prohibition  of  the 
ordinance  against  hawking  and  peddling? 
(2)  Was  the  ordinance  in  question  a  valid 
exercise  of  the  power  vested  in  the  city  by  the 
statute  referred  to?  The  answer  to  both  quied- 
tions  depends,  to  some  extent,  upon  the  an- 
swer to  the  question.  What  are  hawking  and 
peddling?  Because  it  is  that  that  the  city 
IS  authorized  to  restrain,  and  requiring  a 
license  was  held  to  be  a  restraint  on  such 
business  in  Huntington  v.  Gheenhro,  supra.  In 
Orafftp  V.  Rushville,  supra,  it  was  saiid : 
"The  extent  of  the  power  conferred  upon 
cities  by  the  statute,  in  this  connection, 
is  to  restrain  hawking  and  peddling,  and 
any  mode  of  selling  which  does  not  legiti- 
mately fall  within  these  terms  cannot  be 
made  unlawful  by  being  specially  described 
and  restrained  in  the  ordinance.  Such  sales 
and  exhibitions  of  wares,  and  such  orders 
for  the  future  delivery  of  goods,  and  such 
only,  as  are  embraced  by  the  terms  'hawking 
ana  peddling, '  may  be  restrained  by  ordi- 
nances duly  passed  under  the  power  conferred 
by  the  statute  above  set  out."  We  must 
therefore  inquire  and  ascertain  what  consti- 
tutes a  hawker  and  a  peddler.  This  court,  in 
the  case  last  referred  to,  adopted  the  defini- 
tion of  Chuf  Justice  Shaw  in  CWi.  v.  Ober, 
12  Cush.  493,  which  definition  has  been 
adopted  by  many  courts, — among  them  the 
Supreme  Court  of  the  United  States,  in  Emert 
V.  Missouri,  166  U.  S.  296,  39  L.  cd.  430.  It 
was  said  by  Chi^J  Justice  Shaw  that  "the 
leading,  primary  idea  of  a  hawker  and  ped- 
dler is  that  of  an  itinerant  or  traveling  traider, 
who  carries  goods  about  in  order  to  sell 
them,  and  who  actually  sells  them,  to  pur- 
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chasers,  in  contradistinction  to  a  trader,  who 
has  goods  for  sale,  and  sells  them.  In  a 
fixed  place  of  business.  Superadded  to  tbia 
(though,  perhaps,  not  essential),  by  a  *hawk- 
er'  is  generally  understood  one  who  not  only 
carries  goods' for  sale,  but  seeks  for  pur- 
chasers, either  by  outcry,  which  some  lexi- 
cographers conceive  as  intimated  by  the  der- 
ivation of  the  word,  or  by  attracting  notice 
and  attention  to  them  as  goods  for  sale,  by 
actual  exhibition  or  exposure  of  them,  by 
placards  or  labels,  or  by  a  conventional 
signal,  like  the  sound  of  a  horn  for  the  sale 
of  fish.**  Webster  defines  "peddling**  as 
traveling  about  and  selling  small  wares,  and 
"hawking**  as  offering  for  sale  in  the  streets 
by  outcry.  Another  definition  also  adopted 
by  this  court  in  the  case  referred  to,  and  by 
tfie  Supreme  Court  of  the  United  States  in 
the  case  referred  to,  runs  thus :  "  A  peddler, 
petty  chapman,  or  other  trading  person, 
going  from  town  to  town,  or  to  other  men's 
houses,  and  traveling,  either  on  foot  or  with 
horse  or  horses,  or  otherwise  carrying  to  sell, 
or  exposing  to  sale,  any  goods,  wares,  or 
merchandise.**  Rapalje  &~  Lawrence,  Law 
Diet,  title  ^'RatDker.^  This  court  and  the 
Supreme  Court  of  the  United  States,  in  the 
cases  mentioned,  quote  with  approval  another 
definition  found  in  the  various  law  dic- 
tionaries, showing  the  disfavor  in  which  the 
common  law  held  the  vocation,  aa  follows: 
"Hawkers.  Those  deceitful  fellows  who 
went  from  place  to  place  buying  and  selling 
brass,  pewter,  and  other  goods  and  merchan- 
dise which  ought  to  be  uttered  in  open  mar- 
ket, were  of  old  so  called ;  and  the  appella- 
tion seems  to  grow  from  their  uncertain  wan- 
dering, like  persons  that,  with  hawks,  seize 
their  game  where  they  can  find  it.  .  .  . 
Hawkers  and  peddlers,  etc.,  going  from  town 
to  town  or  house  to  house,  are  now  to  pay  a 
fine  and  duty  to  the  king.**  The  purpose 
and  policy  of  the  statute  in  empowering 
cities  to  pass  ordinances  in  restraint  of  hawk- 
ing and  peddling  was  probably  twofold. 
One  and  the  principal  object  to  be  attained 
was  the  protection  and  encouragement  of 
local  dealers  and  merchants,  who  are  largely 
dependent  for  their  patronage  on  their  reputa- 
tion for  integrity  and  fair  dealing,  and  their 
social  and  moral  standing  in  the  community, 
and  who,  by  investing  their  means,  provid- 
ing fixed  places  of  trade,  and  paying  taxes 
on  their  merchandise,  help  to  build  up  and 
maintain  the  city  in  which  they  reside,  and 
contribute  to  the  support  of  its  schools, 
and  other  local  interests  and  enterprises.  The 
other  was  to  prevent  the  indiscriminate  in- 
vasion of  the  houses  and  places  of  business 
of  citizens,  and  shield  them  from  the  prac- 
tices uf  itinerant  traders  of  unknown  repute, 
who  may  be  frequently  patronized  by  persons 
in  order  to  be  rid  of  their  importunities  and 
presence.  Under  these  definitions  of  "  hawk- 
ing and  peddling,**  the  city  was  amply  em- 
powered to  enact  the  ordinances  in  question. 
The  police  power  vested  by  the  statute  in  the 
city  may  be  properly  exerted  to  restrain  all 
such  as,  by  their  methods  of  doing  business, 
are  liable  to  invade  social  order,  or  in- 
juriously affect  the  prosperity  of  the  city, 
by  seeking  purchasers  for  their  wares  in  the 
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iiomes  of  citizens,  or  in  the  streets  or  public 
places  of  a  city,  to  the  discouragement  of  the 
more  legitimate  methods  of  others  on  whom 
the  municipality  is  dependent  for  its  sup- 
port. In  Orafity  v.  RvihviUe,  supra,  it  was 
said  :  "  Any  method  of  selling  goods,  wares, 
OT  merchandise  by  outcry  on  the  streets  or 
public  places  in  a  city,  or  by  attracting  per- 
sons to  purchase  goods  exposed  for  sale  at 
such  places,  by  placards  or  signals,  or  by 
going  from  house  to  house,  selling  or  offering 
firoods  for  sale  at  retail  to  individuals  not 
-dealers  in  such  commodities,  .  .  .  con- 
stitutes the  person  so  selling  a  hawker  or 
peddler,  within  the  meaning  of  the  statute. 
In  this  way  we  are  brought  to  the  conclusion 
that  the  appellant's  method  of  conducting 
business  was  within  the  prohibition  against 
hawking  and  peddling  without  being  duly 
licensed.''  The  same  is  true  in  the  case  now 
before  us. 

The  next  question  is.  Was  the  ordinance  in 
<luestion  a  valid  exercise  of  the  power  vested 
in  the  city  by  the  statute?  The  answer  to 
that  question  depends  upon  whether  the  or- 
dinance violates  or  infringes  any  of  the  limi- 
tations of  the  constitution,  state  or  federal.  It 
is  not  claimed  that  it  violates  any  provision 
of  the  state  constitution,  or  infringes  any  of 
its  provisions.  This  is  practically  conceded 
by  the  appellee.  But  he  contends  earnestly 
that  it  infringes  that  provision  of  the  Fed- 
eral Constitution  which  vests  in  congress  the 
power  to  regulate  commerce  with  foreign  na- 
tions and  among  the  several  states.  It  is 
<;ontendeil  that  the  business  of  the  appellee, 
«nd  the  manner  in  which  it  was  conducted, 
as  shown  by  the  agreed  statement  of  the 
facts,  made  it  interstate  commerce,  and  there- 
fore beyond  the  control  of  the  state  authori- 
ties. In  support  of  this  contention,  appel- 
lee's counsel  cite  and  rely  on  Brennan  v. 
TitufmlU,  153  U.  S.  289,  38  L.  ed.  719.  It 
was  said  in  that  case,  quoting  from  Chief 
Justice  Fuller  in  Lei^  v.  Hardin,  185  U.  8. 
100,  84  L.  ed.  128,  3  Inters.  Com.  Rep.  86, 
that:  **The  power  vested  in  conjrress  'to 
regulate  commerce  with  foreign  nations  and 
among  the  several  states  and  with  the  Indian 
tribes'  is  the  power  to  prescribe  the  rule  by 
which  that  commerce  is  to  be  governed,  and 
Is  a  power  complete  in  itself,  acknowledging 
no  limitations  other  than  those  prescribe  in 
the  constitution.  It  is  coextensive  with  the 
subject  on  which  it  acts,  and  cannot  be 
stopped  at  the  external  boundary  of  the  state, 
but  must  enter  its  interior,  and  must  be  capa 
ble  of  authorizing  the  disposition  of  those 
articles  which  it  introduces^  so  that  they  may 
become  mingled  with  the  common  mass  of 
property  within  the  territory  entered.  Oib- 
hons  V.  Ogden,  22  U.  8.  9  Wheat.  1,  6  L.  ed. 
23 ;  Brawn  v.  Maryland,  25  U.  8.  12  Wheat. 
419,  6  L.  ed.  678.  And  while,  by  virtue  of 
its  jurisdiction  over  persons  and  property 
within  its  limits,  a  state  may  provide  for  the 
security  of  the  lives,  limbs,  health,  and  com- 
fort of  persons  and  the  protection  of  property 
so  situated,  yet  a  subject-matter  which  has 
been  confided  exclusively  to  congress  by  the 
constitution  is  not  within  the  jurisdiction  of 
the  state,  unless  placed  there  by  congressional 
action. "  But  the  facts  in  that  case  {Brennan 
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V.  Titusville)  were  entirely  different  from 
those  in  the  case  at  bar,  though,  at  first  blush, 
they  may  seem  t^  be  very  similar.  In  that 
case,  J.  A.  8hephard  was  a  manufacturer  of 
picture  frames  and  maker  of  portraits,  resid- 
ing in  Chicago,  111.,  of  which  state  he  was 
a  citizen,  and  in  which  city  he  had  his  fac- 
tory and  place  of  business.  He  employed 
agents,  who,  under  his  direction,  solicited 
orders  for  pictures  and  picture  frames  in  the 
state  of  Pennsylvania  and  other  states  of 
the  Union,  by  going  personally  to  residents 
and  citizens  of  said  states,  and  exhibiting 
samples, — going,  when  necessary,  from  house 
to  hou^.  Brennan  was  an  agent  of  8hep- 
hard,  employed  by  him  to  travel  and  solicit 
orders  for  said  articles,  in  the  manner  stated, 
upon  a  salary,  and  also  upon  commission 
upon  amount  of  his  sales.  Upon  receiving 
orders  for  pictures  and  picture  frames,  the 
agents  of  said  8hephard  forwarded  the  same 
to  him,  at  Chicago.  111.,  where  the  goods 
were  made,  and  from  there  said  Shephard 
shipped  the  goods  to  the  purchasers  in  Titus- 
ville.  Pa.,  by  railroad,  freight  and  express; 
and  the  price  of  said  goods  was  collected  and 
forwarded  by  the  express  companies,  and 
sometimes  by  the  agents,  to  Shephard,  at 
Chicago,  111.  The  agent,  Brennan,  employed 
by  said  Shephard,  was  engaged  in  conducting 
the  business  in  the  manner  stated  at  the  time 
of  his  arrest  in  said  city  of  Titusville,  Pa. 
There  was  at  the  time  in  force  in  said  city 
an  ordinance  enacted  by  said  city  of  Titus- 
ville, providing  "^that  all  persons  canvassing 
or  soliciting  within  said  city  orders  for 
goods,  books,  paintings,  wares,  or  merchan- 
dise of  any  kind,  or  persons  delivering  such 
articles  under  orders  so  obtained  or  solicited, 
shall  be  required  to  procure  from  the  mayor 
a  license  to  transact  said  business,  and  shall 
pay  to  said  treasurer  therefor  the  following 
sums,  according  to  the  time  said  Ijcense  shall 
be  granted ;"  and  then  follows  the  price  of 
the  license  for  the  different  lengths  of  time 
for  which  they  may  be  granted.  The  pen- 
alty provided  for  a  violation  of  the  ordinance 
was  a  fine  not  exceeding  $100,  nor  less  than 
the  amount  required  for  a  license  to  such  per- 
son, together  with  20  per  cent  added,  with 
costs  of  suit.  The  agent  had  not  procured  a 
license  when  he  did  the  business  with  which 
he  was  charged.  It  was  further  said  in  that 
case,  quoting  from  the  opinion  of  Mr,  Justice 
Bradley  in  Zeloup  v.  Port  of  Mobile,  127  U. 
8.  640,  645,  32  L.  ed.  311,  313,  2  Inters. 
Com.  Hep.  134,  that,  "of  course,  the  exaction 
of  a  license  tax  as  a  condition  of  doing  any 
particular  business  is  a  tax  on  the  occupa- 
tion, and  a  tax  on  the  occupation  of  doing  a 
business  is  surely  a  tax  on  the  business." 
And  further  quoting  in  that  case  from  the 
opinion  of  Mr.  Justice  Field  in  Welton  v. 
Missouri,  91  U.  8.  275,  278,  23  L.  ed.  347, 
348,  it  was  said :  **  Where  the  business  or  oc- 
cupation consists  in  the  sale  of  goods,  the 
license  tax  required  for  its  pursuit  is,  in  ef- 
fect, a  tax  upon  the  goods  themselves."  It 
was  further  said  in  the  case  of  Brennan 
V.  Titusville,  supra,  that  "it  is  clear,  there- 
fore, that  this  license  tax  is  not  a  mere  po- 
lice reirulation,  simply  inconveniencing  one 
engaged  in  interstate  commerce,  and  so  only 
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iDdirectly  affecting  the  business,  but  is  a  di- 
rect cbarj^e  and  burden  upon  that  business ; 
and,  if  a  state  may  lawfully  exact  it,  it  may 
increase  the  amount  of  the  exaction,  until  all 
interstate  commerce  in  this  mode  ceases  to  be 
possible.  And,  notwithstanding  the  fact  that 
the  regulation  of  interstate  commerce  is  com- 
mittedf  by  the  constitution  to  the  United 
States,  the  state  is  enabled  to  say  that  it 
shall  not  be  carried  on  in  this  way,  and,  to 
that  extent,  to  regulate  it.**  And,  after 
reviewing  along  line  of  decisions  of  the  Su- 
preme Court  of  the  United  States,  it  was  said 
by  Mr.  Justice  Brewer,  who  delivered  the 
opinion  of  the  court,  that,  **  within  ^he  rea- 
soning of  these  cases,  it  must  be  held  that 
the  license  tax  imposed  upon  the  defendant 
was  a  direct  burden  on  interstate  commerce, 
and  was  therefore  beyond  the  power  of  the 
state/'  For  that  reason  the  judgment  of 
the  supreme  court  of  Pennsylvania,  which 
had  held  the  ordinance  valid,  was  reversed. 
It  follows,  therefore,  from  these  principles, 
well  established  by  the  decisions  of  the  Su- 
preme Court  of  the  United  States, — the  court 
of  last  resort  upon  such  questions,  and  whose 
decisions  thereon  are  binding  upon  and  au- 
thoritative wit&  us,— that  if  the  goods  in- 
volved in  the  case  now  before  us  were  the 
subjects  of  interstate  commerce  at  the  time 
the  appellee  was  dealing  with  them,  and  if 
the  appellee,  in  selling  them  as  he  did, 
engaged  in  interstate  commerce,  then  the 
ordinance  he  was  charged  with  violating  was 
void,  at  least  as  to  him  and  that  transaction. 
But  itwill  have  been  observed  that  the  factsin 
Brennan  v.  Titutmlle,  supra,  as  before  re- 
marked, are  very  different  from  those  in  the 
case  now  before  us.  The  goods  in  Brennan's 
Case,  when  his  employment  was  at  an  end  in 
each  sale,  were  still  in  the  manufacturer's 
possession,  in  another  state  than  that  in 
which  he  made  the  sales.  His  employment 
as  a  ** person  canvassing  or  soliciting  within 
said  city  orders  for  goods,"  etc.,  was  at  an 
end,  so  far  as  the  restriction  in  the  ordinance 
went,  when  he  transmitted  the  order  for 
which  he  had  canvassed  or  which  he  had  so- 
licited, to  his  employer,  in  the  other  state. 
Therefore,  in  taxing  his  occupation  the 
goods  were  taxed  by  the  ordinance  before 
they  had  come  into  the  state  of  Pennsylvania 
and  become  incorporated  into  the  mass  of 
property  in  that  state,  and  while  they  were 
in  the  state  of  Illinois.  Not  so  under  the 
facts  in  the  case  now  before  us.  Before  ap- 
pellee's employment  can  begin  in  any  sale 
of  chairs,  as  shown  by  the  agreed  state  of 
facts,  such  chairs  must  be  first  shipped  bv 
their  owners  and  manufacturers,  A.  H.  Ord- 
way  <%  Co.,  in  Massachusetts,  into  the  state 
of  Indiana,  for  sale  by  the  appellee  as 
their  agent.  The  chairs,  in  the  regular 
course  of  business  as  shown  to  have  been  con- 
ducted by  the  appellee,  must  reach  their  final 
destination  and'  resting  place  in  Indiana  be- 
fore appellee  can  have  anything  to  do  with 
them.  After  they  reach  such  final  destina- 
tion, and  not  before,  appellee's  employment, 
which  is  taxed  by  ordfnance,  begins. 

Whether  such  cnairs.  after  their  final  des- 
tination is  reached,  are  the  subject  of  inter- 
state commerce,  is  the  turning  point  in  this 
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case,  and  is  a  very  different  question  than 
that  presented  in  Brennan  v.  Titusmlle,  supra.. 
There  the  employment  of  the  agent  ceased 
before  the  goods  were  shipped,  even,  and 
much  longer  before  they  reached  their  final 
destination  and  resting  place,  as  to  each  par- 
ticular sale.  But  the  Supreme  Court  of  the 
United  States,  more  than  one  year  later,— on 
March  4,  1895,— decided  a  case  that  is  exactly 
in  point,  namely,  Bmert  v.  Missouri,  supra. 
At  page  809.  156  U.  S..  and  page  483,  39  L. 
ed.,  Mr.  Justice  Gray,  speaking  for  the 
court,  said:  "The  facts  were  agreed,  that 
the  Singer  Manufacturing  Company  for  more^ 
than  five  years  last  past,  and  on  the  day  in 
question,  was  a  corporation  of  New  Jersey  :. 
that  the  defendant,  on  and  prior  to  that  day, 
was  in  the  employment  of  that  company,  and 
on  that  day,  in  pursuance  of  that  employ- 
ment, and  having  no  peddler's  license,  was 
engaged  in  going  from  place  to  place  in 
Montgomery  county,  in  the  state  of  Missouri, 
with  a  horse  and  wagon,  soliciting  orders  for 
the  sale  of  the  company's  sewing  machines, 
and  having  with  him  in  the  wagon  one  of 
those  machines,  the  property  of  the  company 
and  manufactured  by  it  at  its  works  in  New 
Jersey,  and  which  it  had  forwarded  and 
delivered  to  him  for  sale  on  its  account; 
and  that  he  offered  this  machine  for  sale  to 
persons  at  different  places,  and  found  a  pur- 
chaser, and  sold  and  delivered  it  to  him. 
The  supreme  court  of  the  state,  in  its  opin- 
ion, understood  and  assumed  the  effect  of 
those  facts  to  be  as  follows :  The  defendant 
was  engaged  in  going  from  place  to  place, 
selling  and  trying  to  sell  sewing  machines, 
in  Montgomery  county,  in  this  state,  and  had 
been  so  engaged  for  some  years.  He  carried 
the  machines  with  him,  in  a  wagon,  and,  on 
making  a  sale,  delivered  those  sold  to  the 
purchaser.  He  was  not  only  soliciting  orders, 
but  was  making  sales  and  delivering  the 
property  sold.  These  acts  bring  him  clearly 
within  the  statutory  definition  of  a  *peddler.  * 
and,  having  no  license  from  the  state,  he  be- 
came liable  to  the  penalties  imposed  by  the 
statute,  unless  for  any  reason  he  was  exempt 
from  the  operations  of  the  law.  .  .  .  Upon 
any  construction,  it  is  clear  that  the  defend- 
ant was  engaged  in  going  from  place  to  place 
within  the  state,  without  a  license,  soliciting 
orders  for  the  sale  of  sewing  machines,  hav- 
ing with  him,  in  the  wagon,  at  least  one  of 
those  machines,  and  offering  that  machine  for 
sale  to  various  persons  at  different  places, 
and  that  he  finally  sold  it,  and  delivered  it 
to  the  purchaser.  .  .  .  The  defendant's 
occupation  was  offering  for  sale  and  selling 
sewing  machines,  by  goins:  from  place  to- 
pi ace  m  the  state  of  Missouri,  in  a  wagon, 
without  a  license.  There  is  nothing  in  the 
case  to  show  that  he  ever  offered  for  sale  any 
machine  that  he  did  not  have  with  him  at 
the  time.  His  dealings  were  neither  accom- 
panied nor  followed  by  any  transfer  from  one 
state  to  another,  and  were  neither  interstate 
commerce,  nor  were  they  in  any  way  directly 
connected  with  such  commerce.  The  only 
business  or  commerce  in  which  he  was  en- 
gaged was  internal  and  domestic,  and,  so  far 
as  appears,  the  only  goods  in  which  he  was 
dealing  had  become  a  part  of  the  mass  of 
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Droperty  within  the  state.  Both  the  occupa- 
tion and  the  goods,  therefore,  were  subject 
to  the  taxing  power  and  to  the  police  power 
of  the  state.  The  statute  in  question  is  no 
part  of  the  revenue-  law.  It  makes  no  dis 
crimination  between  residents  or  products  of 
Missouri  and  those  of  other  states,  and  mani- 
fests no  intention  to  interfere  in  any  way 
with  interstate  commerce.  Its  object  in  re- 
quiring peddlers  to  take  out  and  pay  for 
licenses,  and  to  exhibit  their  licenses,  on 
demand,  to  any  peace  ofHcer,  or  to  any  citizen 
householder  of  the  county,  appears  to  have 
been  to  protect  the  citizens  of  the  state 
against  the  cheats  and  frauds,  or  even  thefts, 
which,  as  the  experience  of  ages  has  shown, 
are  likely  to  attend  itinerant  and  irresponsible 
peddling  from  place  to  place  and  from  door 
to  door. "  A  larp:e  number  of  the  decisions 
of  that  court  upon  that  question  are  reviewed 
in  the  case  last  quoted  from  above,  and 
Quotations  made  therefrom.  Quoting  from 
Brown  V.  Houston,  114  U.  S.  622.  29  L.  ed. 
257,  it  is  there  said :  "  Coal  brought  in 
flat  boats  from  Pittsburg  to  New  Orleans 
was  still  afloat  in  the  Mississippi  river  after 
its  arrival,  in  the  same  boats  and  in  the  same 
condition  in  which  it  had  been  brought,  and 
was  held  in  order  to  be  sold,  on  account  of 
the  original  owners,  by  the  boat  load ;  yet 
this  court  unanimously  decided  that  a  tax 
imposed  by  general  statutes  of  the  state  of 
Louisiana  upon  this  coal  was  valid,  and, 
speaking  by  JUr,  Justice  Bradley,  said  :  *It 
was  not  a  tax  imposed  upon  the  coal  as  a 
foreign  product,  or  as  the  product  of  another 
state  than  Louisiana,  nor  a  tax  imposed  by 
reason  of  the  coal  being  imported  or  brouglit 
into  Louisiana,  nor  a  tax  imposed  whilst  it 
was  in  a  state  of  transit  through  that  state  to 
some  other  place  of  destination.  It  was  im- 
posed after  the  coal  had  arrived  at  its  destina- 
tion and  was  put  up  for  sale.  The  coal  had 
come  to  its  place  of  rest,  for  final  disposal  or 
use,  and  was  a  commodity  in  the  market  of 
New  Orleans. '  The  taxing  of  goods  coming 
from  other  states,  as  such,  or  by  reason  or 
their  so  coming,  would  be  a  discriminating 
tax  against  them  as  imports,  and  would  be 
a  regulation  of  interstate  commerce  incon- 
sistent with  that  perfect  freedom  of  trade 
which  congress  has  seen  fit  should  remain 
undisturbed.  But  if,  after  their  arrival 
within  the  state,— that  being  their  place  of 
destination  for  use  or  trade, — if,  after  this, 
they  are  subjected  to  a  general  tax,  laid  alike 
on  all  property  within  the  city,  we  fail  to 
see  how  such  a  taxing  can  be  deemed  a 
regulation  of  commerce  which  would  have 
the  objectionable  effect  referred  to. "  And  it 
was  further  there  said  :  **  In  Uobbins  v.  Shelby 
Gminty  Taxing  Dist.,  120  U.  S.  489,  80  L.  ed. 
694,  indeed,  the  miajority  of  the  court  held 
that  a  statute  of  Tennessee  requiring  'all 
drummers,  and  all  persons  not  having  a  re^u  • 
lar  licensed  house  of  business  in  the  taxing 
district,  offering  for  sale  or  selling  goods, 
wares,  or  merchandise  therein  by  sample,' 
to  pay^a  certain  sum,  weekly  or  monthly,  for 
a  license,  was,  as  applied  to  persons  soliciting 
orders  for  ^oods  on  behalf  of  houses  doing 
business  in  other  states,  unconstitutional  as 
inconsistent  with  the  power  of  congress  to 
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regulate  commerce  among  the  several  states. 
.  .  .  The  distinction  on  which  the  judg- 
ment proceeded  is  clearly  brought  out  in  the 
follow  ing  passages  of  the  opinion  :  *  As  soon 
as  the  goods  are  in  the  state,  and  become  a 
part  of  its  general  mass  of  property,  they 
will  become  liable  to  be  taxed  in  the  same 
manner  as  other  property  of  similar  character, 
as  was  distinctly  held' by  this  court  in  the 
case  of  Brown  v.  Houston,  114  U.  8.  622,  29 
L.  ed.  257.  When  goods  are  sent  from  one 
state  to  another  for  sale  or  in  consequence  of 
a  sale,  they  become  a  part  of  its  general 
property  and  amenable  to  its  laws,  provided 
that  no  discrimination  be  made  against  them 
as  goods  from  another  state,  and  that  they  are 
nor  taxed  by  reason  of  being  brought  from 
another  state,  but  only  taxed  in  the  usual 
way,  as  other  goods'are.  Ibid, ;  Howe  Modi, 
Co.  V.  Qage,  100  U.  8.  676,  25  L.  ed.  754. 
But  to  tax  the  sale  of  such  goods  or  the  offer 
to  sell  them,  before  they  are  brought  into  the 
state,  is  a  very  different  thing,  and  seems  to- 
ns clearly  a  tax  on  interstate  commerce  it- 
self.'  *The  negotiation  of  sales  of  goods 
which  are  in  another  state,  for  the  purpose 
of  introducing  them  into  the  state,  is  inter- 
state commerce.  *  "  And  quoting  from  the 
opinion  of  Mr.  Justice  Field  in"'  Welton  v. 
Missouri,  91  U.  8.  275,  23  L.  ed.  847, 
involving  a  state  statute  discriminating 
against  goods  from  other  states,  it  was  fur- 
ther said,  in  Emert  v.  Missouri,  supra,  that, 
**the  commercial  power  continues  until  the^ 
commodity  has  ceased  to  be  the  subject  of 
discriminating  legislation  by  reason  of  its- 
foreign  character.  That  power  protects  it, 
even  after  it  has  entered  the  state,  from  any 
burdens  imposed  bv  reason  of  its  foreign 
origin." 

In  the  case  now  before  us,  the  goods,  as- 
shown  by  the  agreed  state  of  facts,  had  been 
sent  by  the  owners  and  manufacturers  from 
one  state  into  another — from  Massachusetts 
to  Indiana— for  sale ;  reaching  their  final  des- 
tination and  resting  place  before  they  were 
sold,  or  offered  to  be  sold,  and  before  ap- 
pellee's employment  in  connection  with  them 
commenced.  His  employment  was  taxed  by 
the  ordinance,  and  that  was,  under  the  au- 
thorities cited,  a  tax  upon  the  goods  them- 
selves, it  is  true;  but  before  such  employ- 
ment began  the  goods  had  reached  their  final 
destination  and  place  of  rest,  and  ceased  to 
be  subjects  of  interstate  commerce,  and  had 
become  incorporated  in  the  general  mass  of 
property  in  this  state,  and  liable  to  be  taxed 
as  other  property,  there  being  no  discrimina- 
tion maae  in  the  ordinance  against  them  as 
goods  from  another  state, — they  not  being 
taxed  by  reason  of  being  brought  from  an- 
other state,  but  only  taxed  in  the  usual  way 
as  other  goods  are.  There  was  no  attempt, 
in  the  ordinance  in  question,  to  tax  the  sale 
of  goods,  or  the  offer  to  sell  them,  before 
they  were  brought  into  the  state.  There  was 
no  negotiation  of  sales  of  goods  which  were 
in  another  state,  for  the  purpose  of  introduc- 
ing them  into  this  state.  It  will  have  beeA 
observed  that  in  the  case  we  have  been  quot- 
ing from  {Emert  v.  Missouri,  supra)  the  Su- 
preme Court  of  the  United  States  is  careful 
to  note  that,  while  the  defendant  Emert'a 
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-occupation  was  offering  for  sale  and  selling 
sewing  machines  manufactured  and  ownea 
in  New  Jersey,  yet  that  there  was  nothing 
in  the  case  to  show  that  he  ever  offered  for 
sale  any  machine  that  he  did  not  have  with 
him  at  the  time,  and  that  his  dealings  were 
neither  accompanied  nor  followed  by  any 
transfer  of  goods,  or  of  any  order  for  their 
transfer,  from  one  state  to  another.  Had  it 
been  otherwise,  the  case  would  have  been 
ruled  by  Brennan  v.  TitMmlle,  supra.  There 
is  no  conflict  between  the  two  cases,  as  ap- 
pellee's counsel  seems  to  suppose.  On  the 
contrary,  the  opinion  in  the  latter  case  ex 
pressly  mentions  the  former  as  following  the 
rule  laid  down  in  Bobbins  v.  Shelby  County 
Taxing  Dist.,  supra,  and  is  in  harmony  with 
the  rule  laid  down  in  the  case  then  before 
the  court;  the  coaclusion  there  reached  be- 
ing that  the  Missouri  statute  then  involved 
was  in  no  wise  repugnant  to  the  power  of 
congress  to  regulate  commerce  amon^  the 
several  states,  but  was  a  valid  exercise  of 
the  power  of  the  state  over  persons  and  busi- 
ness within  its  borders.  That  conclusion  is 
decisive  of  t^e  question  here  involved  and 
discussed  by  counsel  on  both  sides.  But  ap- 
pellee's counsel  seeks  to  avoid  the  force  of 
that  conclusion  by  contending  that  the  facts 
agreed  upon  do  not  bring  the  present  case 
within  that  rule,  because,  as  he  contends, 
**the  defendant  was  engaged  in  the  sale  of 
chairs  on  the  installment  plan.  When  a 
purchaser  was  found,  only  a  conditional  sale 
was  made,  the  title  bein^  retained  in  the 
foreign  owner  until  some  indefinite  time  in 
the  future.  It  might  never  vest  in  the  pur- 
chaser, for  the  reason  that  he  might  never 
comply  with  the  conditions  of  the  sale." 
And  the  further  contention  is  that  an  actual 
sale  is  necessarv  to  brin^  the  defendant  with- 
in the  rule  laid  down  in  Einert  v.  Missouri, 
supra,  by  the  Supreme  Court  of  the  United 
States.  It  is  a  sufficient  answer  to  that  con- 
tention to  say  that,  while  that  case  was  one 
where  an  actual  sale  had  been  made,  yet  no 
rule  was  there  laid  down  that  an  actual  sale 
was  necessary  in  that  or  any  other  case,  though 
the  prosecution  was  for  a  violation  of  a  stat- 
ute providing  that  ''no  person  shall  deal  as 
-a  peddler  without  a  license."  Whether  that 
statute  was  actually  violated,  or  not,  by 
Emert,  was  not  discussed  or  decided  by  the 
Supreme  Court  of  the  United  States,  because 
that  was  not  a  federal  question,  and  that 
court  has  no  jurisdiction  on  a  writ  of  error 
to  the  supreme  court  of  a  state,  as  was  the  case 
there,  to  decide  anything  but  federal  ques- 
tions. The  ordinance  here  involved,  how- 
ever, was  very  different  from  the  Missouri 
statute.  The  ordinance  prohibited  hawking 
and  peddling  without  a  license,  and,  under 
the  authorities  already  cited,  that  forbade 
selling  and  offering  to  sell.  The  Missouri 
statute  would  probably  have  been  held  by 
the  supreme  court  of  that  state,  h  id  the  ques- 
tion l^n  presented,  to  require  actual  deal- 
ing by  a  peddler  to  constitute  a  violation 
thereof.  But  the  learned  counsel  for  the 
appellee  himself  speaks  of  the  transactions 
of  his  client,  as  shown  in  the  agreed  facts, 
■as  a  "sale,"  and  the  persons  to  whom  such 
sales  were  made  as  "  a  purchaser. "  This  is 
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significant.  It  indicates  that  the  learned 
counsel,  though  deeply  interested  in  show^ 
ing  that  such  transactions  were  not  sales, 
and  that  the  persons  with  whom  his  client 
had  them  were  not  purchasers,  yet,  with  all 
his  learning,  could  find  no  word  in  the  Eng- 
lish language  that  would  so  aptly  and  tersefy 
express  what  the  acts  of  his  client  meant  or 
amounted  to,  or  would  so  correctly  character- 
ize them,  as  the  word  **aale,"  and  no  word 
that  would  so  correctly  characterize  the  per- 
sons with  whom  his  client  had  the  transac- 
tions as  the  word  " purchaser."  The  circum- 
stance that  the  sales  were  on  the  installment 
plan,  the  title  being  retained  in  the  foreign 
owner  until  the  terms  and  conditions  of  the 
sale  were  complied  with,  did  not  wholly 
eliminate  from  the  transaction  all  characteris- 
tics of  a  contract  of  sale.  In  an  executed  con- 
tract of  sale,  the  thing  which  is  the  subject 
of  the  contract  becomes  the  property  of  the 
buyer  the  moment  the  contract  is  concluded, 
and  without  regard  to  the  fact  whether  the 
goods  be  delivered  to  the  buyer  or  remain 
in  the  possession  of  the  seller,  whereas,  in 
an  executory  contract  of  sale,  the  goods  re- 
main the  property  of  the  seller  till  the  con- 
tract is  executed.  21  Am.  &  Eng.  Encyclop. 
Law,  p.  476,  and  numerous  authorities  there 
cited  in  noU  i.  amonsr  which  are  Straus  v. 
Ross,  25  Ind.  800,  And'^Lester  v.  East,  49  Ind. 
588.  Most  of  the  sales  made  by  commercial 
travelers  or  drummers  are  mere  conditional 
sales,  yet  no  one  thinks  of  denying  that  they 
are  sales,  the  title  to  the  property  remain- 
ing in  the  seller  until  the  conditions  of  the 
sale  are  fully  complied  with.  And  yet 
those  transactions  are  correctly  denominated 
"sales."  Where  personal  property  is  sold 
for  cash  on  delivery,  the  sale  is  conditional, 
and  the  title  to  the  property  will  not  vest  in 
the  purchaser  until  the  terms  of  the  sale  are 
complied  with.  Lanman  v.  McGregor,  94 
Ind.  801  ;  Eoansville  dh  T.  H.  B,  Co.  v.  Er- 
win,  84  Ind.  457.  And  yet  no  one  would, 
in  his  senses,  think  of  denying  that  such  a 
transaction  was  a  sale.  If  such  contention 
were  to  prevail,  all  sales  by  hawkers  and 
peddlers  might  escape  all  restraint  by  cities, 
by  inserting  such  a  provision  In  the  contract 
It  is  lastly  contended  that  the  agreed  facts 
do  not  show  that  appellee  was  guilty  of  a 
violation  of  the  ordinance,  because  there  is 
no  statement  therein  "  that,  while  so  engaged, 
the  defendant  sold  and  delivered  to  one  Emma 
Wright  one  rattan  rocking-chair,  for  the  sum 
of  six  dollars,"  as  was  charged  in  the  com- 
plaint. It  is  true  that  statement  was  in  the 
complaint,  and  is  not  fouod  in  the  agreed 
facts,  and  if  that  were  the  only  charge  in 
the  complaint  the  trial  court  would  have 
been  justified  in  finding  for  the  defendant. 
In  addition  to  the  above  charge,  the  com- 
plaint charsres  "that  the  defendant,  on  the 
12th  day  of  ^ptember,  1894,  at  the  city  and 
county  aforesaid,  violated  sections  24  and  25 
of  the  ordinance  [describing  it],  by  carry- 
ing on  the  business  of  hawking  and  peddling 
within  the  corporate  limits  of  the  city  of 
South  Bend,  by  carrying,  exposing,  offer- 
ing, and  crying  for  sale  articles  of  merchan- 
dise, to  wit,  rattan  rocking-chairs,  in  the 
public  streets  of  said  city,  without  having 
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a  license  for  that  purpose.  ^  Among  other 
things,  the  agreed  facts  are  that  **the  defend- 
ant, ...  at  the  time  of  his  arrest,  and 
before,  was  engaged  in  selling  chairs  within 
the  corporate  limits  of  the  city  of  South 
Bend,  by  going  personally  from  house  to 
house  within  said  city,  and  selling  the  chairs, 
and  deliyerinff  the  same  at  the  time  of  sale,** 
-etc.  He  could  not  be  selling  chairs  with- 
out making  actual  sales,  and  if  he  did  it  by 
iroing  personally  from  house  to  house  in  said 
city,  selling  the  chairs  and  delivering  the 
same,  as  he  has  agreed  that  he  did.  then  he 
violated  the  ordinance,  in  both  hawking  and 
peddling. 

The  necessary  conclusion,  upon  authority 
as  well  as  upon  principle,  is  that  the  ordi- 


nance in  question  is  in  no  wise  repugnant 
to  the  power  of  congress  to  regulate  com- 
merce among  the  several  states,  but  is  a  valid 
exercise  of  the  police  power  of  the  state, 
vested  by  the  state  statute  in  the  city,  over 
persons  and  business  within  its  borders.  It 
follows  that  the  finding  and  decision  of  the 
circuit  court  were  contrary  to  law  and  the  evi- 
dence, and  that  it  erred  in  overruling  the 
motion  for  a  new  trial. 

The  judgment  is  reversed  and  the  cause  re- 
manded, with  instructions  to  sustain  the  mo- 
tion for  a  new  trial,  and  for  further  proceed- 
ings in  accordance  with  this  opinion. 

Howard*  Ch.  J, ,  took  no  part  in  this  de- 
cision. 
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Charles  McBURNEY  et  al. 

V, 

J.  W.  YOUNG.  Impleaded,  etc. 

(07  Vt  674.) 

'The  low-water  mark»  which  in  Yermont  de- 
fines the  Umit  of  private  ownership  of  land  abut- 
tinflr  upon  a  navlf^ble  lake,  is  the  ordinary  lovr- 
water  mark,  and  not  the  point  to  which  the  water 
recedes  in  an  exoeptionally  dry  season. 

(July  17, 1885.) 

EXCEPTIONS  by  defendant  to  rulings  of 
the  Franklin  County  Court  made  during 
the  trial  of  an  action  to  recover  a  penalty  and 
damages  under  Acts  1884,  No.  79,  for  alleged 
trespass  on  plaintiff's  property  for  shooting 
game.    Judgment  reversed. 

Plaintiff  owned  some  land  bordering  on 
Lake  Champlain,  at  a  place  called  Gander  Bay, 
the  waters  of  which  are  at  all  times  very  shal- 
low. He  had,  in  compliance  with  Acts  1884, 
No.  79,  posted  notices  prohibiting  shooting, 
trapping,  or  fishing  on  the  land.  Defendant 
rowed  in  a  boat  into  the  bay  to  a  point  where 
some  wild  rice  and  wild  oats  had  been  sown 
by  the  plaintiff,  and,  against  a  warning  of  plain- 
tiff's servants  that  he  was  trespassing  upon 
plaintiff's  land,  fired  a  gun  at  a  flock  of  wild 
ducks  passing  over.  The  referee  found  that 
the  place  where  the  gun  was  fired  was  about 
forty  rods  from  dry  fand,  that  the  water  at  the 
time  was  about  eight  inches  deep,  and  that  in 
propelling  the  boat  to  where  it  rested,  some  of 
the  rushes  had  been  broken  down,  and  that 
the  boat  when  removed  left  a  mark  in  the  mud 
upon  the  bottom.  The  referee  also  reported 
that  the  place  where  the  boat  rested  was  in  or- 
dinary times  covered  with  water  to  the  depth 
of  six  or  eight  inches,  and  that  in  the  season 
of  1882,  which  was  an  exceptionally  dry  one, 


NoTB— For  rivers  and  lakes  as  state  boundaries, 
see  tioteto  Buck  v.  Eilcnbolt  (Iowa)  15  L.  R.  A.  187. 

For  rlKht  to  soil  under  navigable  waters,  see 
notes  to  Mills  v.  United  States  (C.  C.  8.  D.  Ga.)  12  L. 
E.  A.  677:  Eisentmoh  v.  Hatfield  (Wash.)  12  L.  H.  A. 
•<92:  Miller  v.  MendenhaU  (Minn.)  8  L.  B.  A.  80;  Case 
-v.  Lof tus  (C.  C.  D.  Or.)  5  L.  EU  A.  684. 
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the  water  so  far  receded  as  to  leave  the  place 
where  the  boat  rested  uncovered. 

Further  facts  appear  in  the  opinion. 

Messrs,  Dilling^hajii»  Hase  St  Howljuid» 
for  defendant: 

Lake  Champlain  is  a  public  water  and  the 
title  to  the  soil  below  low-water  mark  cannot 
be  conveyed  to  nor  held  by  any  person. 

Gould,*  Waters.  §  208;  PUtcner  v.  Phelps,  28 
Vt  262;  Austin  v.  Jutland  R.  Co.  45  Vt.  228; 
Waterman  v.  Johnson,  13  Pick.  261. 

The  term  "low- water  mark"  as  used  by  law 
writers  means  the  "ordinary  low-water  mark." 

2  Am.  &  Eng.  Encyclop*.  Law,  p.  505.  and 
cases  there  cited;  Jones  v.  Parker,  99  N.  C.  18; 
Canal  Appraisers  of  New  York  v.  People,  17 
Wend.  571;  Gould,  Waters.  §  82;  Stover  v. 
Jack,  60  Pa.  839,  100  Am.  Dec  566;  Seaman 
V.  Smith,  24  111.  524;  Delaplaine  v.  Chicago  & 
N.  W.  R  Co,  42  Wis.  225.  24  Am.  Rep.  386; 
Sloan  V.  Biemiller,  84  Ohio  St.  513. 

Messrs.  H.  A.  Bart  and  D.  G.  Fo^man, 
for  plaintiffs: 

Land  bounded  bjTLake  Champlain  or  any  of 
its  bays  extends  to  low- water  mark. 

Fletcher  v.  Phelps,  28  Vt.  257;  Jakeway  v. 
Barrett,  88  Vt.  816. 

Low- water  mark  is  "that  part  of  the  sea- 
shore to  which  the  water  recedes  when  the 
tide  is  lowest." 

Rapalje,  Law  Diet.  p.  776;  Wood  v.  Kelley, 
80  Me.  47;  Waterman  v.  Johnson,  13  Pick.  265; 
Button  V.  Strong,  66  U.  8.  1  Black,  30,  17  L. 
ed.  31. 

All  the  private  or  individual  use  and  enjoy- 
ment of  which  the  land  is  susceptible,  subordi- 
nate to  and  consistent  with  the  public  right, 
belongs  to  the  riparian  owner  as  against  any 
other  person  seeking  to  appropriate  it  to  his 
individual  use. 

Rice  T.  Ruddiman,  10  Mich.  125. 

Land  bounded  by  a  pond  extends  to  the 
pond  at  all  stages  of  the  water,  which  is  equiv- 
alent to  saying  that  it  extends  to  low- water 
mark. 

^vens  V.  King,  76  Me.  197,  49  Am.  Rep. 
609. 

Thompson,  J.,  delivered  the  opinion  of 
the  court : 
The  plaintiff's  land  is  bounded  by  the  wa- 
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ters  of  Lake  Champlaio.  Both  parties  con- 
cede that  by  the  law  of  this  state  the  plain- 
tiff's land  does  not  extend  beyond  low- water 
mark.  Such  is  the  law  of  this  state.  Fleteher 
▼.  Phelps,  28  Vt.  257 ;  Jakeway  v.  Barrett,  38 
Vt.  816;  Austin  v.  Rutlund  R,  Go.  45  Vt. 
228.  The  contention  is  over  the  meaning  of 
the  term  "low- water  mark,"  as  used  by  the 
courts  and  law  writers.  The  plaintiff  insists 
that  it  means  the  lowest  point  to  which  the 
water  has  ever  receded.  The  defendant  says 
that  it  means  ordinary  low- water  mark.  By 
the  common  law  all  that  portion  of  land  on 
tide  waters  between  high  and  low  water 
mark,  technically  known  as  the  "shore," 
originally  belonged  to  the  crown,  and  was 
held  in  trust  by  the  king  for  public  uses, 
and  was  not  subject  to  private  uses  without 
a  special  patent  or  grant.  Mobile  v.  Eslava, 
9  Port.  (Ala.)  577,  33  Am.  Dec.  325;  Pike 
V.  Monroe,  36  Me.  809,  58  Am.  Dec.  751 ;  3 
Kent,  Com.  11th  ed.  *427.  In  Maine  the  com- 
mon  law  was  changed  by  an  ordinance  of 
1641,  which  declares  that  proprietors  of  land 
adjacent  to  the  tide  waters  "shall  have  pro- 
priety to  the  low  water  mark,"  "where  the 
sea  doth  not  ebb  above  a  hundred  rods,  and 
not  more  wheresoever  it  ebbs  further."  For 
the  whole  article,  see  Com.  v.  Alger,  7  Cush. 
67.  In  Oerrish  v.  Union  Wharf  Proprs. ,  26 
Me.  884,  46  Am.  Dec.  568.  the  court  was 
called  upon  to  define  the  meaning  of  "low- 
water  mark"  as  used  in  that  ordinance,  and 
in  parsing  upon  the  question  said  :  "  It  ev- 
idently contemplates  and  refers  to  a  mark 
which  could  be  readily  ascertained  and  es- 
tablished, and  that  to  which  the  tide  on  its 
ebb  usually  flows  out  would  be  of  that  de- 
scription. That  place  to  which  the  tide 
might  ebb,  under  an  extraordinary  combina- 
tion of  influences  and  of  favoring  winds,  a 
few  times  during  one  generation,  could  not 
form  such  a  known  boundary  as  would  en- 
able the  owner  of  flats  to  ascertain  satisfacto- 
rily the  extent  to  which  he  could  build  upon 
them.  Much  less  would 'other  persons,  era- 
ployed  in  the  business  of  commerce  and  nav- 
igation, be  able  to  ascertain  with  ease  and 
accuracy  whether  they  were  encroaching  upon 
private  rights  or  not,  by  sinking  a  pier  or 
placing  a  monument.  It  would  seem  to  be 
reasonable  that  high  and  low  water  marks 
should  be  ascertained  by  the  same  rule.  The 
place  to  which  tides  ordinarily  flow  at  high 
water  becomes  thereby  a  well-defined  line  or 
mark,  which  at  all  times  can  be  ascertained 
without  difficulty.  If  the  title  of  the  owner 
of  the  adjoining  land  were  to  be  regarded  as 
extending,  without  the  aid  of  the  ordinance, 
to  the  place  to  which  the  lowest  neap  tides 
flowed,  there  would  be  found  no  certain  mark 
or  boundary  bv  which  its  extent  could  be 
determined.  The  result  would  be  the  same 
if  his  title  were  to  be  limited  to  the  place 
to  which  the  highest  spring  tides  might  be 
found  to  flow.  It  is  still  necessary  to  ascer- 
tain his  boundary  at  high-water  mark  in  all 
those  places  where  the  tide  ebbs  and  Sows 
more  than  one  hundred  rods,  for  the  purpose 
of  ascertaining  the  extent  of  his  title  towards 
low- water  mark.  It  is  only  by  considerin/f 
the  ordinance  as  having  reference  to  the  or- 
dinary high  and  low  water  marks  that  a 
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line  of  boundary  at  low- water  mark  becomes- 
known;  which  can  be  satisfactorily  proved, 
and  which,  having  been  once  ascertained, 
will  remain  permanently  established."  Sir 
Matthew  Hale,  in  his  treatise  De  Jure  Maris, 
chap.  4,  says:  "The  shore  is  that  ground 
that  is  between  the  ordinary  high  and  low 
water  mark. "  He  remarks  also :  "  It  is  cer- 
tain thattthat  which  the  sea  overflows,  either 
at  high  spring  tides  or  at  extraordinary 
tides,  comes  not,  as  to  tl^is  purpose,  under 
the  denomination  of  'littis  maris,*  and  con- 
sequently the  king's  title  is  not  of  that  large^ 
extent ;  but  only  to  land  that  is  usually  over- 
flowed at  ordinary  tides. "  This  treatise  ha& 
been  received  by  judicial  tribunals  and  by 
distinguished  jurists,  1>oth  during  the  earlier 
and  later  years  of  the  law,  with  unqualified 
approbation  and  commendation.  The  author- 
ship of  this  work  has  been  (questioned,  but 
it  has  often  been  recognized  m  this  country 
by  the  courts,  and  has  become  a  text- book. 
Houck,  Rivers,  §  80.  In  Btorer  v.  Freeman, 
6  Mass.  486,  4  Am.  Dec.  155,  it  was  in  effect 
held  that  low- water  mark,  as  applied  to  the 
seashore,  is  ordinary  low- water  mark.  Id* 
Canal  Comrs.  v.  People,  6  Wend.  423,  cite<J 
in  Gould  on  Waters,  §  82,  Chancellor  Wal- 
worth, while  holding  that  the  common- law 
rule  was  applicable  to  the  navigable  fresh 
rivers  of  New  York,  said:  "The  principle 
itself  does  not  appear  to  be  sufficiently  broad 
to  embrace  our  large  fresh-water  lakes,  or 
inland  seas,  which  are  wholly  unprovided  for 
by  the  common  law  of  England.  As  to  these 
there  is  neither  flow  of  tide  nor  thread  of 
stream,  and  our  local  law  appears  to  have  as- 
signed the  shores  down  to  the  ordinary  low- 
water  mark  to  the  riparian  owners,  and  the- 
beds  of  the  lakes,  with  the  islands  therein, 
to  the  public."  In  Sloan  v.  BiemiUer,  34 
Ohio  St.  492,  low- water  mark  is  defined  to- 
be  "ordinary  low- water  mark;"  and  in  Sea- 
man V.  Smith,  24  111.  521,  it  is  said  to  be  the 
"line  where  water  usually  stands  when  un- 
affected by  any  disturbing  cause. "  The  ques- 
tion of  what  is  meant  by  low- water  mark  as 
a  terminus  of  boundary  was  discussed  and 
passed  upon  in  Stover  v.  Jack,  60  Pa.  389, 
100  Am.  Dec.  566,  and  it  was  held  to  be  the 
ordinary  low -water  mark.  While  the  opin- 
ion of  the  court  disclaimed  the  application 
of  any  law  except  that  of  Pennsylvania  to  the 
question,  the  reasoning  of  the  court  is  very 
satisfactory.  It  said  :  "  To  adopt  any  other 
rule  than  low-water  mark,  unaffected  by 
drought,  as  the  limit  of  title,  would  carry 
the  rights  of  riparian  owners  far  beyond 
boundaries  consistent  with  the  interests  and 
policy  of  the  state,  and  would  confer  title 
where  heretofore  none  has  been  supposed  to 
exist.  .  .  .  Ordinary  high  water  and  ordi- 
nary low  water  each  has  its  reasonably  well- 
defined  mark,  so  nearly  certain  that  there  is 
not  much  difficulty  in  ascertaining  it.  The 
ordinary  rise  and  fall  of  the  stream  usually 
finds  nearly  the  same  limits.  But  to  bound 
title  by  a  nick  which  is  set  by  an  extraordi- 
nary flood  or  an  extreme  drought  would  do 
injustice,  and  contravene  the  common  under- 
standing of  the  people." 

These  suggestions,  as  well  as  the  others 
quoted,  apply  with  great  pertinency  to  the 
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«a8e  at  bar.  Lake  Champlain  is  a  public, 
navigable  water.  It  does  not  appear  that  at 
any  other  time  in  its  history  its  waters  have 
receded  to  the  point  to  which  they  did  in  the 
•exceptionally  dry  season  of  1882.  We  think 
that  upon  reason  and  authority  low- water 
mark,  as  a  terminus  of  boundary,  must  be 
held  to  mean  ordinary  low-water  mark.  This 
being  so,  defendant  Young  did  not  enter  upon 
the  premises  of  the  plaintiff,  as  the  referee 
finds  that  Young's  boat,  from  which  he  fired 
at  the  ducks  passing  overhead,  at  the  time 
of  such  firing,  was  at  a  place  in  the  lake  be- 
low ordinary  low-water  mark.  To  dispose 
of  the  case  it  is  not  necessary  for  us  to  de- 
termine what  right,  if  any,  the  public  has 
to  sail  over  lands  bordering  Lake  Champlain 


between  ordinary  high  and  ordinary  low- 
water  marks,  when  such  lands  are  covered 
with  water ;  nor  is  it  necessary  to  decide  in 
respect  to  the  right  of  the  inhabitants  of 
this  state  under  chapter  2,  section  40,  of  our 
State  Constitution,  in  seasonable  times  ''to 
hunt  and  fowl  on  the  lands  they  hold,  and  on 
other  lands  not  inclosed,"  nor  in  respect  to 
the  constitutionality  of  Statute  1884,  No.  79, 
and  we  do  not  consider  either  of  these  ques- 
tions. 

Judgment  reversed  as  to  defendant  Young, 
and  judgment  that  he  recover  his  costs. 

Tyler,  J, ,  being  engaged  in  county  court, 
and  Start,  J.,  having  been  of  counsel,  did 
not  sit. 
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1.  The  meaninft  Jadidally  g^ven  to 
words  in  a  statute  will  be  taken  as  that  intended 
when  used  in  a  subsequent  similar  statute. 


8.  Brothers  and  sisters  of  the  half  blood 

are  included  In  a  statutory  provision  for  descent 
to  brothers  and  sisters,  unless  a  contrary  inten- 
tion appears. 

8*  Inheritance  is  not  confined  to  broth- 
ers and  sisters  of  the  half  blood,  to  the  ex- 
clusion of  descendants  of  deceased  ones,  by  a 
statute  which  merely  excludes  the  half-blood 
kindred  from  inheriting  an  estate  whicti  came 


Note.— Descent  and  distribution  among  kindred 
of  the  half  blood. 
I.  The  c*)mmon'law  doctrine. 
II.  In  the  UniUd  States. 
III.  Meaning  of  the  words. 

a.  In  general. 

b.  Ancestor, 

c.  Blood. 

d.  Brothers  and  sisters. 

TV.  No  distinction  between  tfie  whole  and  half 

blood. 
V.  In  the  case  of  ancestral  estates. 
VL  When  the  statute  not  express. 
VII.  Cases  wherein  the  whole  blood  is  preferred. 
*VIII.  When  half  blood  preferred  to  remoter  rela- 
tive of  the  whole  blood. 
DC.  When  half  blood  take  half  portions. 
X.  Shifting  descents. 
XI.  Equitable  conversion. 

Upon  the  question  of  inheritance  by,  through, 
or  from  an  illegitimate,  see  note  to  Croan  v.  Phelps 
<Ky.)  23  L.  R.  A.  753  (1893). 

I.  The  common-law  doctrine. 

By  the  common  law  as  it  existed  in  England  prior 
to  the  Statute  of  Descents,  8  &  4  Wm.  IV .,  chap.  106, 
the  half  blood  were  not  entitled  to  inherit  ^3al  es- 
tate as  the  collateral  heir  must  have  been  the 
next  collateral  kinsman  of  the  whole  blood,  to  be 
able  to  take  by  descent.    Litt.  6  6;  2  BU  Com.  224. 

And  therefore,  by  such  law,  if  a  man  died  seised 
of  an  estate  of  inheritance,  leaving  a  brother  of  the 
half  blood,  but  no  heirs  of  the  whole  blood,  the  es- 
tate did  not  go  to  such  brother  of  the  half  blood, 
but  escheated  to  the  lord  for  want  of  heirs.  Brown 
V.  Brown,  1 D.  Chip.  380(1815). 

Section  9  of  the  above-mentioned  statute,  how- 
ever, now  governs  the  descent  to  the  half  blood, 
and  provides  that  a  kinsman  of  the  half  blood 
shall  be  capable  of  being  heir;  and  that  such  kins- 
man shall  inherit  next  after  a  kinsman  in  the  same 
degree  of  the  whole  blood,  and  after  the  issue  of 
such  kinsman,  when  the  common  ancestor  is  a 
male,  and  next  after  the  common  ancestor  when 
such  ancestor  is  a  female.  i 
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With  respect  to  personal  estate,  there  is  now  no 
preference  given  to  the  whole  over  the  half  blood 
In  traclilg  the  degrees  of  kindred  in  the  distribution 
of  an  intestate*s  estate,  as,  by  the  cases  of  Moor  v. 
Barham,.  cited  in  1  P.  Wms.  58  (1733);  Jessopp  v. 
Watson,  1  Myl.  &  K.  665,  2  L.  J.  Ch.  N.  8. 197  a833); 
Burnet  v.  Mann,  1  Ves.  Sr.  156, 1  Myl.  &  K.  672,  note 
(1748);  Smith  v.  Tracy,  1  Mod.  209  (1676);  and  Crooke 
V.  Watt,  2  Vem.  124  (1690),--brother8  and  sisters  of 
the  half  blood  have  an  equal  claim  with  those  of 
the  whole  blood. 

And  this  is  so  even  in  the  case  of  an  alien  of  the 
half  blood.    Crooke  v.  Watt,  suprcL 

And  in  the  case  of  estate  tail  the  half  blood  com- 
ing within  the  description  of  the  entail  may  inherit 
as  effectually  as  the  whole  blood,  the  rule  of  pos- 
sessiofratris  not  applying.  Doe,  Gregory, v. Whlche- 
lo,  8  T.  R.  211  (1799). 

Under  the  English  Statute,  1  James  IL,  chap.  17, 
brothers  and  sisters  of  the  half  blood  of  an  intes- 
tate are  equally  entitled  with  brothers  and  sisters 
of  the  whole  blood  to  share  with  their  mother, 
after  the  death  of  the  intestate's  father,  in  the  per- 
sonal property  of  the  intestate  dying  without  wife 
or  children.    Jessopp  v.  Watson,  supra. 

In  Earl  of  Wlnchelsea  v.  Norcllffe,  1  Vem.  435 
(1686),  the  court  was  of  the  opinion  that  where  there 
was  a  brother  of  the  whole  l^lood  of  the  intestate, 
and  a  sister  of  the  half  blood,  the  sister  should  have 
taken  half  a  share,  but  this  decision  was  reversed 
in  Crooke  v.  Watt,  supra. 

In  Burnet  v.  Mann,  I  Ves.  Sr.  156, 1  Myl.  Sc  K.  672, 
note  (1748),  the  claim  of  a  posthumous  brother  of 
the  half  blood  was  allowed,  under  the  English  Stat- 
ute, 1  James  IT.,  chap.  17,  8  7,  the  testator  having 
died  leaving  a  widow  and  three  children,  bequeath- 
ing a  certain  sum  to  one  of  his  sons,  who  afterwards 
died  an  infant  in  the  lifetime  of  his  mother  and  be- 
fore the  birth  of  a  half  brother  by  the  second  mar- 
riage of  his  mother. 

In  CJollingwood  v.  Pace,  1  Vent.  424  (1662),  it  was 
said  that  the  brother  of  a  half  blood  was  nearer 
than  an  imcle,  and  was  therefore  preferred  iu  the 
administration,  as  the  uncle  on  thejpartSof  a  father 
had  no  more  blood  of  the  mother  than  the  brother 
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to  tbe  intestate  by  gift,  devise,  or  descent  from 
an  ancestor,  unless  they  are  of  tbe  blood  of  such 
ancestor,  or  there  are  none  of  his  blood  in  exist- 
ence. 

(February  6, 1886.) 

APPEAL  by  descendaDts  of  the  whole  blood 
of  Margaret  Anderson,  deceased »  from  a 
judgment  of  the  Circuit  Court  for  Carroll 
County  permitting  descendants  of  the  half 
blood  to  inherit  equally  with  descendants  of 
the  whole  blood,  in  a  proceedin^r  for  the  parti- 
tion of  the  estate  and  the  determination  of  the 
rights  of  the  several  claimants  thereto.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 


Metsrs,  JTohn  H.  Goald  and  Geor^^  R* 
Eldridg^e.  for  appellants: 

At  common  law,  the  half  blood  was  entirely 
excluded  from  the  inheritance. 

2  Bl.    Com.   227;  3  Lead.  Cas.  Am.  Real 
Prop.  428. 

AH  enactments  pertaining  to  the  inheritance 
of  kindred  of  the  half  blood  are  in  derogation 
,  of  the  common  law,  and  consequently  must  be 
strictly  construed  and  not  extended  in  mean- 
ing by  -judicial  act. 

**Halr  blood"  is  a  term  denoting  the  degree 
I  of  relationship  which  exists  between  those 
I  who  have  one  parent  only  in  common. 

1  Bouvter,  Diet.  p.  789;  9  Am.  &  Eng.  En^ 
'  cyclop.  Law,  p.  261. 


of  the  second  venter,  and  he  had  the  immediate 
blood  of  the  father,  which  the  uncle  had  not.  To 
the  same  effect,  Cowper  v.  Cowper,  8  P.  Wms.  720 
(1784). 

Under  the  Spanish  law,  if  a  man  dies  leaving  no 
descendant  but  his  mother  and  brothers  both  of 
the  whole  and  of  the  half  blood,  his  mother  suc- 
ceeds to  him  to  the  exclusion  of  all  the  brothers. 
Cutter  V.  Waddinffham,  22  Mo.  206, 280  (1866). 

II.  In  the  United  States. 

The  question  is  dealt  with  by  tbe  legislatures  of 
the  several  states  of  the  Union,  and  is  therefore 
dependent  upon  the  terms  and  provisions  of  the 
state  statutes,  which,  with  but  very  few  excep- 
tions, make  express  provisions  for  the  descent  and 
distribution  of  estates  amonsr  kindred  of  the  half 
blood. 

Most  of  the  statutes  dealing  with  the  matter  pro- 
vide for  the  equal  distribution  of  personal  estate 
between  the  two  classics,  but  make  a  distinction  in 
the  case  of  real  estate  when  the  estate  descending 
is  ancestral  in  its  character,  in  which  caee  those  of 
the  blood  of  the  ancestor  are  preferred. 

Id  a  very  few  cases  it  will  be  found  that  the  stat- 
utes make  no  provisions,  either  express  or  implied, 
regarding  the  half  blood  by  which  they  are  either 
Included  or  excluded,  but  the  courts  have  in  such 
cases  construed  the  intention  of  the  legislature  as 
leaning  to  the  former  rather  than  to  the  latter  re- 
sult, and  they  have  therefore  t)een  admitted  to  take 
thereunder. 

Some  cases  are  to  be  found  in  which  tbe  half  blood 
have  t)een  preferred  to  remoter  issue  of  the  whole 
blood,  and  others  admitting  those  of  posthumous 
birth.  So  cases  are  to  be  found  wherein  the  legis- 
lature has  thought  fit  to  exclude  or  restrict  them 
to  half  portions. 

Tbe  exclusion  of  the  half  blood  being  looked  upon 
as  a  hardship,  and  as  no  necessity  growing  out  of 
our  tenure  exists  for  its  continuance,  it  has  been 
abrogated,  except  in  the  cases  provided  for  by 
statute,  and  perhaps  some  exceptional  cases  not 
provided  for  by  the  express  provisions  of  the  act 
regulating  descents;  and  in  the  state  of  New  York 
there  Is  no  distinction  between  tbe  whole  and  the 
half  blood  as  to  descents  from  brothers  and  sisters, 
except'in  the  case  of  ancestral  inheritance.  Valen- 
tine V.  WetherUl,31  Barb.  666  (1800). 

The  question  of  descent  and  distribution  among 
the  half  blood  would  seem  to  be  a  matter  wholly 
within  the  control  of  state  statutes,  for  the  reason 
that  tbe  distribution  and  right  of  succession  to  the 
estates  of  deceased  persons  are  matters  exclusively 
of  state  cognizance.  Cope  v.  Cope,  137  U.  8.  682,  34 
L.  ed.  832  (1891). 

And  the  different  states  have  authority  to  regu- 
late and  provide  a  system  of  descents  and  distribu- 
tions of  estates  within  their  respective  Jurisdictions 
in  such  cases.    Cox  v.  Clark,  98  Ala.  400  (1891). 

The  transmission  of  property,  whether  by  de- 
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scent,  succession,  or  purchase,  among  the  half  as 
well  as  tbe  whole  blood,  depends  upon  the  muniol> 
pal  regulations  of  each  state,  and  no  dVity  more 
delicate  can  be  imposed  on  courts  of  Justice  than 
to  pass  upon  and  enforce  these  regulations.  Kelly 
V.  McGuire.  16  Ark.  566,  682  (1656). 

The  Bnglish  rules  or  canons  of  inheritance,  being 
of  feudal  origin,  are  not  followed  by  the  laws  of 
Delaware;  and  the  entire  exclusion  of  the  half 
blood  has  k)een  deemed  unreasonable,  unnatural,  a 
hardship,  inconsistent  with  the  character  and  pol- 
icy of  the  irovemraent.  and  as  not  calculated  to 
promote  the  true  situations  of  the  citizens.  Doe, 
Kean  v.  Roe,  2  Harr.  (DeL)  lOS,  29  Am.  Deo.  836 
(1838). 

The  common  law  of  descents  was  entirely  re- 
pealed by  the  Virgrinia  Act  of  1786,  as  revised  by  the 
Laws  of  1702  and  1819,  admitting  the  half  blood. 
Davis  V.  Bowe,  6  Rand.  (Va.)  365  (1828). 

Whether  or  not  property  has  been  acquired  by 
descent  so  as  to  admit  the  half  blood  must  be  deter- 
mined by  the  canons  of  descent,  and  not  by  the 
equitable  doctrine  which  follows  a  fund  into  what- 
ever shape  it  may  assume.  Orr  v.  Wnite,  106  Ind. 
341  (1886). 

III.  Meaning  of  the  words. 

In  this  section  the  meaning  placed  upon  the 
words  therein  speoifled  is  only  considered  so  far  as 
passed  upon  by  the  courts  construing  them,  in 
considering  the  rights  of  kindred  of  the  half  blood 
under  tbe  various  state  statutes  relating  to  descent 
and  distribution  among  such  kindred,  and  the  sec- 
tion is  therefore  not  intended  to  be  an  exhaustive 
collection  of  the  authorities  construing  such  words, 
a.  In  oenerai. 

If  the  legislature  makes  use  of  a  term  without 
defining  it,  and  it  has  by  tbe  common  law  received 
a  settled  meaning,  it  will  be  presumed  that  it  is 
used  in  the  same  senee.  Hlllhouse  v.  Chester,  8 
Day,  166,  3  Am.  Dec.  265  (1808). 

The  above  interpretation  was  placed  upon  the 
Connecticut  statute  of  distribution  prior  to  the  Re- 
vision of  1784,  by  which  real  and  personal  estate 
were  placed  upon  the  same  footing,  the  term  *^ext 
of  kin,**  as  used  therein,  relating  to  both  real  and 
personal  estate,  and  therefore  the  issue  of  the  whole 
blood  of  the  first  purchaser  were  not  alone  entiUed 
to  real  estate. 

b.  Ancestor. 
Descent,  or  hereditary  succession,  is  the  title 
whereby  a  man  on  the  death  of  his  ancestor  ac- 
quires his  estate  by  right  of  representation  as  his 
heir  at  law,  an  heir  being  he  upon  whom  the  law 
casts  the  estate  immediately  at  the  death  of  the  an- 
cestor, the  estate  so  descending  being  the  inherit- 
ance. Freeman  v.  Allen,  17  Ohio  St  527  (1867),— in 
which  case  the  question  ^rose  as  to  the  descent  of 
an  estate  taken  under  the  provisions  of  the  Ohio 
statute  relating  to  partition  proceedings,  under 
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Robert  Anderson  was  a  half  brother  of  Mar- 
garet and  of  the  blood  of  the  common  ancestor, 
and,  had  he  survived  Mai'garet,  would  have 
inherited.  But  Robert's  children  (appellees) 
are  not  half-blood  relatives  of  Margaret,  and 
under  the  Law  of  1852  cannot  inherit. 

For  many  years  prior  to  1852,  descendants 
of  kindred  of  the  half  blood  did  inherit.  By 
omitting  the  word  "descendants''  the  legisla- 
ture declared  its  intention  to  go  back  to  the  rule 
declared  by  the  Ordinance  of  1787,  equalizing 
those  of  the  whole  and  those  of  the  half  blood, 
children  of  a  common  parent. 

Every  act  is  made,  either  for  the  purpose  of 
making  a  change  in  the  law,  or  for  the  purpose 
of  better  declaring  the  law. 

Potter's  Dwarr.  Stat.  p.  155. 


Courts  are  not  at  liberty  to  suppose  or  to- 
hold  that  the  legislature  intended  anything 
different  from  what  their  language  imports. 

Niagara  County  Suprs,  v.  People,  7  Hill, 
513;  Potter's  Dwarr.  Stat.  p.  146;  United  States 
V.  Irwin,  5  Mcljean,  178;  Nicholson  v.  United 
States,  Dev.  Ct.  CI.  158. 

The  following  cases  are  all  the  decisions  of 
this  court  upon  the  act  in  question,  and  in  no 
case  is  the  rif^ht  of  descendants  of  kindred 
of  the  half  blood  considered.  In  parenthesis 
is  the  act  under  which  the  case  arose. 

Clark  V.  Sprague,  4Blackf.  412  (1787);  Doe,. 
Moore,  v.  Abernathy,  7  Blackf.  442  (1818);  Hen- 
son  V.  0«,  7  Ind.  512(1848);  Aldridgev,  Mont- 
gomery,  9  Ind.  802  (1831);  Cox  v.  Matthews,  17 
Ind.  867  (1881);  Oreenlee  v.  Davis,  19  Ind.  60 


which  one  oo-owner  had  elected  to  take  the  estate, 
and,  having  obtained  a  oooveyanoe  thereof,  died 
intestate  leaving  issue  of  the  whole  and  half  blood, 
the  point  being  whether  the  estate  vested  in  such 
cotenant  by  descent  or  by  purchase  so  as  to  ex- 
clude or  include  the  half  blood. 

An  estate  by  purchase  is  one  acquired  by  sale  or 
gift,  or  by  any  other  method,  except  only  that  of 
descent,  and  the  law  knows  no  such  distinction  be- 
tween a  gift  or  devise  by  a  stranger  and  a  gift  or 
devise  by  an  ancestor,  and  nothing  in  any  Mary- 
land act  warrants  such  distinction.  Hall  v.  Jacobs,  4 
Harr.  &  J.  245, 254  (1815).— wherein  the  question  was 
as  to  whether  an  estate  became  vested  in  the  de- 
ceased by  descent  or  purchase  to  so  admit  the  half 
blood. 

As  used  in  the  Connecticut  statute  admitting  the 
half  blood  (Gen.  Stat.  Rev.  1866,  6  59,  p.  415)  the 
word  refers  to  the  immediate,  and  not  to  the  re- 
mote, ancestor.  Clark  v.  Shailer,  46 Conn.  119  (1878). 

The  word  as  found  in  Ind.  Kev.  Stat.  1843,  6 114,  p. 
486,  is  not  used  in  its  usually  defined  meaning,  but 
as  sjmonymous  with  kindred,  and  must  be  con- 
strued as  embracing  all  from  whom  a  title  by  de- 
scent can  be  derived  under  any  circumstances. 
Greenlee  v.Davis,  19  Ind.  60  (1862>,— where  the  ques- 
tion was,  whether  a  half-brother  of  an  intestate, 
who  held  under  a  devise,  took  equally  with  a 
brother  of  the  whole  blood. 

Property  acquired  by  descent  is  property  which 
the  law  upon  the  death  of  the  ancestor  casts  upon 
the  heir.  Orr  v.  White,  106  Ind.  841  (1886), -decided 
under  the  Indiana  statute  (Rev.  Stat.  1881,  6  2472), 
which  provides  that  the  whole  blood  only  take  such 
estates. 

A  husband  or  wife  from  ^  whom  «property  de- 
scends, is,  within  the  meaning  of  the  Indiana  stat- 
ute, an  ancestor.  Comett  v.  Hough,  136  Ind.  887 
(1883). 

By  section  15  of  1  N.  Y.  Rev.  Stat,  p.  763,  relatives 
of  the  half  blood  Inherit  equally  with  those  of  the 
whole  blood  in  the  same  degree,  unless  the  inheri- 
tance comes  to  the  intestate  by  descent,  devise,  or 
gift  of  some  one  of  his  ancestors,  in  which  case  ail 
those  who  are  not  of  the  blood  of  such  ancestor  are 
excluded  from  such  inheritance.  The  term  "an- 
cestor" is  used  in  the  above  section  in  its  proper 
4sense,  and  designates  the  immediate,  and  not  the 
remote,  source  of  the  intestate's  title  and  is  not 
equivalent  to  the  expression,  "the  parent  or  other 
kindred  of  the  Intestate."  as  used  in  the  Rhode 
Island  statute.  Valentine  v.  WetheriU,  81  Barb. 
655,  650  (1860). 

The  above  section  of  the  New  York  statute  re- 
fers to  the  descent,  devise,  or  gift  last  preceding 
the  death  of  the  intestate,  the  ancestor  referred  to 
being  the  immediate  ancestor  from  whom  the  In- 
testate received  the  inheritance  by  devise  or  gift. 
Wheeler  v.  autterbuck,  52N.  Y.  67  (1873). 

It  embraces  collaterals  as  well  as  lineals  through 
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whom  an  inheritance  is  derived.  Ibid,;  Emanuel  v. 
Bnnis,  16  N.  Y.  Week.  Dig.  480,  16  Jones  &  &  480 
(1882),-'Wherein  the  court  construed  the  15th  sec- 
tion of  the  New  York  Statute  of  Descents,  1  Rev. 
Stat.,  758,  as  appertaining  to  the  half  blood. 

It  means  any  one  from  whom  the  estate  is  in- 
heritable, and  the  ancestor  from  whom  it  must  in  - 
law  be  understood  to  have  come  to  the  intestate  is 
he  from  whom  it  was  immediately  inherited:  there- 
fore, under  the  Ohio  Statute  of  1831,  it  is  not  to  be 
understood  as  when  used  in  common  parlance:  an 
uncle  of  the  intestate  from  whom  the  latter  in- 
herited being  his  ancestor  in  the  sense  of  such 
statute.  Prickett  v.  Parker,  8  Ohio  St.  884  (1854); 
Brewster  v.  Benedict,  14  Ohio,  885  (llld). 

In  the  former  case  an  intestate  left  two  infant 
sons  and  a  widow.  Upon  the  death  of  the  survivor 
of  such  sons  unmarried  and  without  issue,  the 
other  son  having  died  under  age  and  without  Issue, 
it  was  held  that  the  latter  became  the  ancestor  of 
the  survivor  as  to  a  moiety,  and  that,  therefore, 
the  half  brothers  and  sisters  by  the  subsequent 
marriage  of  the  widow  took  such  share.  Prickett 
V.  Parker,  supra. 

In  Brewster  v.  Benedict,  14  Ohio,  868  0846),  the 
question  arose  upon  the  joint  construction  of  the 
clause  in  a  will  and  of  the  Ohio  statute,  so  as  to  ad- 
mit the  half  blood.  The  estate  in  that  case,  which 
came  to  the  intestate  under  a  will,  was  that  which 
he  would  have  inherited  as  heir  at  law  in  case  of 
intestacy.  The  court  excluded  the  half  blood, 
holding  that  the  estate  descended  only  to  those 
who  were  of  the  blood  of  the  testator,  no  matter 
whether  such  person  was  a  lineal  ancestor  of  the 
intestate  or  not. 

Where  an  infant  daughter  died  seised  of  an  es- 
tate which  had  descended  from  her  grandfather  to 
her  father,  and  from  the  latter  to  her,  it  was  held, 
upon  her  death  intestate  and  without  issue,  that 
the  same  passed  to  the  half- hlood  brothers  and  sis- 
ters of  her  father,  as  against  the  brothers  and 
sisters  of  the  whole  blood  of  the  grandfather,  the 
father  being  the  immediate  ancestor  from  whom 
the  estate  came  to  the  intestate,  the  daughter. 
White  V.  White,  19  Ohio  St.  631  (1860). 

So.  in  construing  the  section  of  the  Kew  Jersey 
statute  admitting  the  half  blood  (Act  of  Jan.  28, 
1817,  Rev.  Laws.606),  the  coiurt  held  that  the  inherit- 
ance was  to  descend,  not  from  the  ancestor,  but 
from  the  person  last  seised,  subject,  however,  to 
this  re8triction,that  in  a  specified  case  they  were  not 
to  take:  the  descent  was  not  to  be  cast  upon  them 
unless  they  were  of  the  blood  of  the  ancestor,  but 
was  in  all  cases  to  fall  on  them,  and  on  them  exclu- 
slvely.when  of  such  blood,  the  words  **8uch  ances- 
tor," as  used  In  the  proviso  in  the  New  Jersey  stat- 
ute,clearly  meaning,and  being  exclusively  confined 
to,  the  ancestor  from  whom  the  lands  came  imme- 
diately to  the  person  dying  seised.and  not  embrac- 
ing other  or  more  remote  ancestors,  although  the 
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(1848);  Smith  v.  Smith,  23  Ind.  202  (1852); 
Armington  v.  Armington.  28  Ind.  74  (1852); 
Barnes  v.  Loyd,  37  Ind.  523  (1852):  Robertson 
V.  Burrdl,  40  Ind.  328  (1852);  McGlanahnn 
V.  Traff</rd,  46  Ind.  410  (1852);  Pond\.  Irwin, 
113  Ind.  246  (1852). 

Messrs.  Stewart  T.  McConnell  and  Al- 
bert G.  Jenkines,  with  Mr.  L.  D.  Boyd* 
for  appellees: 

A  person  is  properly  said  to  be  of  the  blood 
of  another  who  has.  fiowever  small  a  portion, 
the  same  blood  derived  from  a  common  an- 
cestor. 

Gardner  v.  Collins,  27  U.  8.  2  Pet.  87,  7  L. 
ed.  857;  Beebee  v.  QHffing,  14  N.  Y.  241. 

There  are  but  two  classes  of  blood  kindred. 


They  are  those  of  the  whole  blood  and  those 
of  the  half  blood. 

The  term  ''brothers  and  sisters liTing  and  tfae 
descendants  of  such  as  are  dead"  is  broad  enough 
to  include  all  brothers  and  sisters  and  their  de- 
scendants, and  Rev.  Stat,  1881,  §  2472,  was  en- 
acted to  remove  the  common-law  limitation  and 
place  kindred  of  the  half  blood  on  equality 
with  kindred  of  the  whole  blood. 

Clark  V.  Spragve,  5  Blackf .  414. 

McCabe,  Ch,  </.,  delivered  the  opinion  of 
the  court : 

A  part  of  the  appellees  sued  a  part  of  the 
appellants  for  a  partition  of  certain  real  estate 
in  Carroll   county,   making  the  other  ap- 


lands  miffht  have  passed  from  or  throuirh  such  an- 
x^estors  to  the  immediate  aooeetor.  Deo,  Dela- 
plalne,  v.  Jones,  8  N.  J.  L.  419, 424,  426  (1824). 

c.  Blood. 

A  person  is  with  the  most  strict  propriety  of  Ian- 
sruaire  affirmed  to  be  of  the  blood  of  another,  who 
has  a  portion,  however  small,  of  the  same  blood 
derived  from  a  common  anoestor.  fiart^s  App. 
H  Pa.  32  (1848).  To  the  same  effect  is  Gardner  v.  Col- 
lins, 27  U.  8. 2  Pet.  68, 7  L.  ed.  347  (1829). 

In  the  common  law  the  word  **blood"  is  used  in 
the  same  sense.    Gardner  v.  Collins,  supra. 

The  phrase  "of  the  blood,"  as  contained  in  the 
Hbode  Island  ^tute,  includes  the  half  blood,  such 
belnK  the  natural  meaoinfir  of  the  word  "blood," 
standing  alone  and  unexplained  by  any  context. 
JMd.i 

A  half  brother  or  sister  is  of  the  blood  of  an  an- 
cestor, if  each  of  them  has  some  of  the  blood  of  a 
common  parent  in  his  or  her  veins.    Ibid. 

Whenever  it  is  intended  to  express  any  qualifica- 
tion, the  word  "whole"  or  "half"  blood  isgrenerally 
used  to  desiiBrnate  it,  or  the  qualification  is  implied 
from  the  context  or  known  principles  of  law. 
Ibid. 

It  is  well  settled  that  two  persons  are  of  the  same 
blood,  in  part  or  in  whole,  who  are  descended  from 
the  same  pair.  If  wholly  descended  from  the  same 
pair,  as  brothers  and  sisters  having  the  same  father 
and  mother,  they  are  wholly  of  the  same  blood,  If 
they  have  different  fathers  and  the  same  mother 
they  are  partly  of  the  same  blood,  because  they  are 
descended  from  the  same  pair,  namely  their 
maternal  prrandfather  and  firrandmother.  Cole  v. 
Batley,  2  Curt  C.  C.  562  (1865). 

The  word  *'blood,"  in  its  technical  and  natural 
sense,  includes  the  half  blood.  Kelly  v.  McGuIre, 
15  Ark.  656,  589  (1855):  Baker  v.  Chalfant,  6  Whart. 
477  (1855). 

In  construing  the  provisions  of  the  New  Jersey 
Statute  of  January  29, 1817,  Rev.  Laws,  808,  relating 
to  descent  to  the  half  blood,  the  court  considered 
the  meaning  of  the  words  **of  the  blood"  of  an  an- 
cestor as  being  that  all  are  of  the  blood  of  an 
ancestor  who  may,  in  the  absence  of  other  and 
nearer  heirs,  take  by  descent  from  that  ancestor. 
Den.  Delaplaine  v.  Jones,  8  N.  J.  L.  419  (1824). 

The  term  "descent,"  as  used  in  the  Ohio  statute, 
has  a  fixed  legal  slirniflcation  when  used  in  relation 
to  a  transmission  of  title  to  real  estate.  Freeman 
V.  Allen,  17  Ohio  St.  527  (1867),-in  which  case  the 
meaning  of  the  word  was  considered  with  refer- 
ence to  the  claim  of  the  half  blood,  the  question 
being  whether  an  estate,  which  had  descended  to 
cotenants,  part  of  which,  under  the  Ohio  partition 
act,  the  parties  had  taken  by  election  according  to 
the  provisions  of  the  8th  section  of  the  Act,  was 
acquired  by  descent  or  purchase  so  as  to  include 
or  exclude  the  half  blood. 

The  court  in  construing  the  term  "the  blood"  of 
Hd  L.  R.  A. 


the  ancestor,  as  used  in  the  15th  section  of  the  New 
York  Act,  held  that  it  included  the  half  blood,  the 
words  in  their  popular  and  ordinary  sense  including* 
both  those  of  the  whole  and  the  half  blood,  the 
term  "of  the  blood"  not  indicatincr  the  quantity, 
but  simply  that  there  is  some  of  that  blood, 
whether  the  whole,  or  the  half,  or  a  smaller  portion. 
Beebee  v.  Griffing,  14  N.  T.  235  (1856). 

The  kindred  referred  to  in  the  6th  section  of  the 
Indiana  Act  must  be  kindred  of  the  person  last 
seised.  McClanahan  v.  Trafford,  46  J^6,  410  (1874),— 
wherein  the  children  of  the  widow  by  a  former 
marriage  sought,  upon  the  widow's  death,  to  in- 
herit her  share  alonj^r  with  the  issue  of  her  second 
marriage,  the  court  holdingr  them  so  entitled. 
Smith  V.  Smith.  28  Ind.  202  (1864),  to  the  same  effect. 

The  word  "family"  as  used  in  the  section  of  the 
New  Jersey  statute  providing  for  inheritanoe  by 
the  half  blood,  is  to  be  construed  in  that  sense  in 
which  the  law  uses  it  when  speaking  of  descents, 
and  in  that  restriction  will  comprehend  only  the 
descendants  of  such  ancestor.— those  who  have 
his  blcKMl  running  in  their  veins,— and  In  that  sense 
is  nearly,  if  not  quite,  of  the  same  import  as  the 
word  "issue."  Den,  Pierson,  v,  De  Hart,  3  N.  J.  L. 
73(1800). 

The  case  of  Brown  v.  Brown,  1  D.  Chip.  380  a815), 
did  not  in  volve  the  question  whether  the  half  blood 
stood  in  the  same  degree  of  kindred  as  brothers  of 
the  whole  blood,  but  whether  they  were  at  all  akin 
to  each  other.  The  court  held  that  they  bad,  as 
respects  each  other,  but  half  of  the  blood  of  the 
common  stock  from  which  the  descent  was  to  be 
reckoned;  but  whether  two  persons  are  akin  to 
each  other  does  not  depend  upon  the  quantity  of 
common  blood,  but  on  their  actual  derivation 
from  thecoqimon  stock;  and  that  by  such  laws 
brothers  and  sisters  of  the  half  blood  inherited  the 
real  estate  and  took  the  personalty  as  next  of  kin 
to  each  other.  See,  also.  Cutter  v.  Waddingham,  22 
Mo.  206,  261-263  (1855),  infra,  head  V. 

d.jBrothers  and  aigters. 

The  expression  "brothers  and  sisters"  includes 
the  half  blood.  Gardner  v.  Collins,  3  Mason,  403 
(1824),  27  U.S.  2  Pet.  68,  7  L.  ed.  347  a829);  Cox  v. 
Clark,  93  Ala.  400  a801);  Clark  v.  Sprague,  6 
Blackf.  412  (1840);  Doe,  Moore  v.  Abernathy,  7 
Blackf.  442  (1845);  Aldridge  v.  Montgomery,  9  Ind. 
302  (1857):  Sheffield  v.  Levering,  ]2  Mass.  490  (1815): 
Clay  V.  Cousins,  1  T.  B.  Mon.  76  (1824);  Rowley  v. 
Stray,  82  Mich.  70, 75  (1876);  Marlow  v.  King,  17  Tex. 
177  (1856);  Prescott  v.  Carr,  29  N.  H.  458, 61  Am.Dec 
652  (1864);  Beebee  v.  Griffing,  14  N.  Y.  235  a856); 
Wood  V.  Mitchell,  61  How.  Pr.  48  (1881);  White  v. 
White.  19  Ohio  St.  536  (1869);  Oliver  v.  Sanders,  8 
Ohio  St.  501  (1858);  Martin  v.  Falconer,  5  Ohio  Co. 
Ct.  Rep.  684,  585  (1891);  Baker  v.  Chalfant,  5  Whart. 
477(1846);  Luce  v.  Harris,  69  Pa.  432  a876);  ShuU  v. 
Johnson,  &5N.  C.  202  (1855);  State  v;  Wynum,  SO  YU 
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pellees  defendatiU,  and  the  other  appellants 
•coplain tiffs,  with  themselves.  Upon  the  is- 
sues formed  there  was  a  trial  by  the  court 
without  a  jury,  and  at  the  request  of  both 
parties  the  court  made  a  special  findinff  of 
the  facts,  and  stated  its  conclusions  of  law 
thereon.  The  concl usions  of  law  are  assigned 
for  error. 

As  shown  by  the  facts,  John  B.  Anderson 
died  testate  on  the  1st  day  of  June,  1870, 
owner  in  fee  simple  of  the  real  estate  in  con- 
troversy in  this  action.  Margaret  Anderson, 
A  daughter  of  said  John  B.  by  his  second 
wife,  aied  intestate,  August  27,  1880,  owner 
in  fee  simple  of  said  real  estate,  which  she 
had  received  by  devise  from  her  father,  John 


B.  That  she  left  surviving  her  no  father,  no 
mother,  no  husband,  and  no  children,  or  their 
descendants.  Robert  Anderson,  who  died 
long  previous  to  the  death  of  said  Margaret, 
was  a  son  of  said  John  B.  Anderson,  by  his 
first  wife,  and  consequently  was  a  half- 
brother  of  the  said  Margaret  Anderson,  of 
the  blood  of  the  common  ancestor,  John  6. 
Anderson.  Robert  left  surviving  him  his 
half-sister,  Margaret,  and  several  children, 
appellees  herein,  who  in  this  action  claim 
that  they  are  of  the  blood  of  John  B.  Ander- 
son, and  are  kindred  of  the  half  blood  to 
Margaret,  and,  as  descendants  of  Margaret*s 
deceased  half-brother,  inherit  Robert's  in- 
terest in  Margaret's  said  real  estate.     And 


ft27  0887);  Shelley  v.  State  (Teno.)  81  8.  W.  Rep.  482    none,  to  brothers  and  sisters  of  the  half  blood,  vlo- 


(180&). 

In  Clark  v.  PiokerlDgr,  16  N.  H.  286  (1844),  it  was 
beld  that,  by  the  term  '*8urvlvingr  brothers  and 
sisters.**  the  New  Hampshire  statute  (N.  H.  Laws, 
ed.  1851,  207)  did  not  intend  to  embrace  a  dlfTer- 
eot  class  of  persons  from  those  indicated  in  the 
same  clause  by  the  words  '^children  of  the  intes- 
tate." 

And  Ui  SheiBeld  v.  Levering,  13  Mass.  400  (1815). 
these  words  were  given  the  same  construction. 

Brothers  and  sisters,  as  used  in  subdivision  2  of 
section  1015  of  the  Alabama  Code,  include  those  of 
the  half  blood,  all  inheriting  equally  the  estate  of  a 
deceased  brother  or  sister  dying  intestate  without 
descendants,  except  as  qualified  and  limited  by 
secUon  1919  of  the  same.    Cox  v.  Clark,  93  Ala.  400 

asei). 

The  words  ''relatives  of  the  half  blood  shall  inher- 
it equally  with  those  of  the  wholeSblood  in  the  same 
degree,**  in  section  15  of  the  New  York  Statute, 
mean  that  such  relatives  shall  inherit  precisely  as 
they  would  have  done  had  they  been  of  the  whole 
blood,  and  It  cannot  be  doubted  that  they  must  be 
applied  to  every  case  of  descent  for  which  the  pre- 
ceding sections  of  the  chapter  were  meant  to  pro- 
vide, and  that  therefore,  applying  them  as  thus 
construed  to  section  8,  in  all  cases  of  a  newly  pur- 
chased inheritance  arising  under  section  8  of  the 
Act.  all  brothers  and  sisters  and  their  descendants 
of  the  half  blood  are  to  take  as  relatives  of  the 
whole  blood.  Brown  v.  Burlingham,  6  Sandf.  418. 
422a862). 

Under  the  4th  sutxli vision  of  the  Ohio  Law  of  1836, 
the  half  brothers  and  sisters  of  the  ancestor  are 
included  in  the  words  ''brothers  and  sisters  of  such 
ancestor,**  and  are  preferred  to  the  brothers  and 
sisters  of  the  intestate  of  the  half  blood,  who  are 
not  of  the  blood  of  the  ancestor  from  whom  the 
estate  came.    Cliver  v.  Sanders.  8  Ohio  St.  501  (1868). 

Half-brothers  of  the  intestate  are  of  the  blood  of 
such  ancestor,  but  not  of  the  whole  blood.    Jbicf. 

In  the  above  case  the  court  stated  that  to  limit 
the  words  of  the  4th  subdivision  to  brothers  and 
sisters  of  the  ancestor  of  the  whole  blood  would 
not  be  in  accordance  with  the  presumptive  inten- 
tion of  the  legislature. 

''Brothers  and  sisters.**  in  section  4162  of  the  Re- 
vised Statutes  of  Ohio,  mean  both  the  whole  and 
the  half  blood.    Ibid.;  White  v.  White,  19  Ohio  St 

saeasflO). 

The  Ohio  Statute  of  1877  was  passed  to  change 
section  4159  of  the  Ohio  Statute  of  Descent  and  Dis- 
tribution, as  under  such  section,  according  to  the 
case  of  Brower  v.  Hunt,  18  Ohio  St.  311  a868),  the 
estate  would  go  to  brothers  and  sisters  of  the  whole 
blood  alone.  Stone  v.  Doster,  7  Ohio  Co.  Ct.  Rep. 
815  (1892). 

To  say  that  brothers  and  sisters  or  their  legal 
representatives  should  be  read  to  mean  brothers 
and  sisters  of  the  whole  blood,  and,  if  there  are 


lates  one  of  the  cardinal  rules  of  construction,  that 
when  an  estate  goes  to  a  class  of  persons  each  of 
the  class  takes.    Ibid, 

In  Stone  v.  Doster,  7  Ohio  Co.  Ct.  Rep.  8  (1892), 
the  question  for  the  decision  of  the  court  was  the 
construction  of  Ohio  Rev.  Stat.  I  4162,  and  was 
whether  the  words  ''  one  half  to  the  brothers  and 
sisters  of  such  deceased  husband  or  wife  from 
whom  such  personal  or  real  estate  came**  included 
in  the  words  "brothers  and  sisters**  both  broth- 
ers and  sisters  of  the  whole  and  half  blood  when 
both  classes  existed,  the  court  answering  the 
same  in  the  affirmative,  stating  that  those  who 
take  property  as  a  class  of  persons  described,  where 
there  is  nothing  in  the  law  making  the  appropria- 
tion to  distinguish  their  respective  rights,  take  in 
equal  shares:  citing  the  language  of  the  court  in 
Knapp  v.  Windsor,  6  Cush.  150  (1860). 

There  are  cases,  however,  which  hold  that  the 
half  blood  are  not  included  in  such  expression; 
thus— 

In  Lawson  v.  Perdriaux,  1  McCord,  L.  456  a821), 
the  court,  in  construing  the  provision  of  the  South 
Carolina  Act  of  1797,  held  that  if  brothers  and  sis- 
ters comprehend  those  of  the  whole  and  half  blood 
then  not  only  would  brothers  of  the  whole  and  half 
blood  and  parents  be  placed  upon  the  same  footing 
and  constitute  but  one  class  instead  of  three,  but,  by 
the  provision  of  the  act,  the  issue  of  the  half  blood 
would  be  made  to  take  by  representation,  or  per 
stirpes,  equally  with  the  issue  of  the  brother  of  the 
whole  blood,  and  that  such  a  change  in  the  rules 
of  the  Act  of  1791  should  be  imperatively  ordered 
before  being  adopted,  otherwise  new  principles 
might,  by  construction,  be  introduced. 

The  term  of  the  South  Carolina  Act  of  1797  is, 
"brothers  and  sisters,**  and  the  strict  import  of  the 
words  used  conspires  with  the  api>arent  object 
which  led  to  the  act,  to  confine  the  meaning  of 
brothers  and  sisters  to  those  of  the  whole  blood,  an 
act  amending  a  prior  one  not  being  construed  to 
alter  the  rules  laid  down  in  the  primary  act,  except 
so  far  as  is  plainly  required,  the  prior  Act  of  1791  not 
only  giving  the  whole  estate  to  the  brothers  and 
sisters  of  the  whole  blood  in  exclusion  of  the  half, 
and  to  parents  in  exclusion  of  both,  but  confining 
the  right  of  taking  by  representation  among  col- 
lateral kindred  to  the  issue  of  brothers  and  sisters 
of  the  whole  blood.    Lawson  v.  Perdriaux,  supra. 

Whenever  in  the  rules  of  descent  and  distri- 
bution of  real  estate,  the  word  "brother**  is  used 
in  an  uncertain  sense,  it  should,  by  analogy  to  the 
meaning  of  the  same  word  in  the  canons  of 
descent,  be  construed  brothers  of  the  whole  blood, 
where  the  canons  of  descent  are  in  force,  except  so 
far  as  they  may  have  been  altered  or  have  become 
inapplicable.    Ibid. 

In  Wren  v.  Carnes,  4  Desauss.  Eq.  405  (1618),  it  was 
held  that,  under  the  provisions  of  the  South  Caro- 
lina Act  of  1791,  the  half  blood  were  postponed  one 
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the  trial  court  so  held.  This  presents  the 
principal  legal  question  in  the  case,  viz., 
Do  the  descendants  of  kindred  of  the  balif 
blood  inherit  equally  with  kindred  of  the 
whole  blood?  The  solution  of  the  question 
rests  upon  the  statute  law  of  Indiana,  for 
the  law  of  descent  is  a  matter  which  each 
state  must  regulate  for  itself.  Cope  v.  Cope, 
187  U.  8.  682,  84  L.  ed.  832.  Considering 
the  legislation  chronologically,  we  find  that 
the  Ordinance  of  Congress  of  July  13,  1787, 
provided  rules  of  inheritance  in  the  territory 
of  which  the  state  of  Indiana  was  formed, 
and  it  was  therein  provided  that  there  should, 
^in  no  case,  be  a  distinction  between  kindred 
of  the  whole  and  half  blood,"  and  that  such 


law  should  "remain  in  full  force  until  altered 
by  the  letrislature  of  the 'district."  Rev. 
Stat.  1843,>.  20.  The  2d  section  of  the  Act 
to  Regulate  Descents,  approved  January  2. 
1817  (the  first  enactment  by  the  state),  pro- 
vided generally  that  "brothers  and  sisters  of 
such  deceased  person  dving  intestate,  and 
their  descendants,"  shall  inherit  equally. 
Ind.  Laws  1818,  p.  183 ;  Ind.  Rev.  Laws  1824. 
p.  154.  The  next  act  regulating  descents  was> 
that  of  January  29.  1881.  and  there  was  no- 
change  in  this  respect.  Rev.  Stat.  1831,  p. 
208,  ^  2.  The  Act  of  February  17.  1838  (sec. 
2),  provided  that  **if  there  be  no  father  or 
mother,  then  the  whole  shall  be  equally  di- 
vided among  the  brothers  and  sisters,  or  their 


defrree  to  the  whole  blood  In  the  succession  to  both 
real  and  personal  property,  and  that  the  Act  of 
1797,  which  referred  to  the  Act  of  1791  and  related 
to  the  pame  subject,  must  be  taken  to  be  one  Bys- 
tem  and  construed  consistently;  and  that  the  gen- 
eral words  "brothers  and  sisters"  were  broad 
enoufrh  to  include  brothers  and  sisters  of  the  half 
blood,  but  that  the  Act  of  1797  was  open  to  two 
constructions,  one  consistent,  and  the  other  Incon- 
sistent, with  the  Act  of  1791.  the  court  adopting 
the  former,  holding  that  the«  same  postponement 
took  place  thereunder. 

In  Sharp  v.  Klienpeter,  7  La.  Ann.  284  (1862).  the 
question  turned  upon  the  meaning  of  the  words 
"lawful  heirs"  as  used  in  the  testator's  wlU.  the 
court  construing  them  to  mean  the  half  as  well  as 
the  whole  blood,  and,  they  l)elng  free  from  ambi- 
guity.nnd  evidence  to  prove  that  the  testator  meant 
only  a  portion  of  her  heirs  at  law  was  ret uaW. 

IV.  No  distinction  between  the  whole  and  halftHood, 

In  considering  what  ancestral  estates  are  within 
the  meaning  of  the  state  statutes,  the  courts  in 
general  hold  that  those  acquired  by  gift,  descent, 
or  devise  are  mostly  within  the  exceptions  relating 
to  such  estates. 

In  the  following  cases,  however,  the  courts  have 
held  that  the  whole  and  half  blood  take  equally: 

Thus,  it  has  been  held  in  Alabama  that  money, 
the  product  of  the  hire  of  an  intestate's  slaves 
after  distribution,  is  not  a  part  of  the  inheritance, 
and  is  therefore  not  acquired  by  descent,  devise,  or 
gift,  and  is  therefore  distributable  l)etween  the 
whole  and  half  blood,  under  section  1756  of  the 
Code.    Johnson  v.  Copeland,  35  Ala.  5iJl  (1860). 

The  statute  of  that  state  abolishes  the  distinction 
between  the  whole  and  the  half  blood  as  to  the 
descent  of  estates,  except  in  the  single  instance  of 
the  inheritance  coming  from  an  ancestor  who  was 
of  the  blood  of  one  and  not  of  the  other  class.  Bat- 
man V.  Eatman.  88  Ala.  478  (1888). 

In  that  case  the  intestate  was  twice  married, 
there  being  children  by  each  marriage,  and  the 
land  was  allotted  to  her  after  the  death  of  her  last 
husband  by  virtue  of  the  statutes  as  a  homestead 
exempt  from  sale  'for  the  husband's  debts,  and 
which  she  was  permitted  to  retain  until  It  was 
ascertained  whether  bis  estate  was  solvent  or  in- 
solvent. The  estate  being  vested  in  her  absolutely, 
was  held  to  be  acquired  by  her,  not  by  inheritance 
from  an  ancestor,  but  by  statutory  right,  and  the 
children  of  both  marriages  therefor^  stood  in  the 
same  degree  of  relationghip  and  no  distinction 
was  made  between  them,  as  the  words  of  the  stat- 
ute, **came  to  the  Intestate  by  descent,  devise,  or 
gift  from  or  of  some  one  of  his  ancestors."  bad  no 
application  to  the  case.    Ibid. 

All  property  owned  by  an  Intestate  dying  with- 
out lineal  descendants,  leaving  brothers  and  sisters 
of  the  whole  and  half  blood,  and  not  coming  to  him 
by  descent,  devise,  or  gift  from  or  of  some  one  of 
29  L.  R.  A. 


his  ancestors,  rand  which  may  be  called  a  '^new 
acquisition."  goes  equally  to  the  brothers  and 
sisters,  whether  of  the  whole  or  half  blood,  by 
virtue  of  section  1919  of  the  Alabama  Code  of  1886. 
Cox  V.  Clark.  93  Ala.  400, 406  (1891):  Johnson  v.  Cope- 
land,  35  Ala.  621  (1860). 

Brothers  and  sisters,  as  stated  in  section  191fi, 
subdiv.  2,  of  the  Alabama  Code  of  1886.  Include  the 
half  blood,  and  all  Inherit  equally  except  as  quali- 
fied by  section  1919.  And  it  has  been  held  that 
children,  or  their  descendants,  of  an  intestate,  or 
an  intestate  dying  witb  )ut  children,  leaving 
brothers  and  sisters  or  their  descendants,  take  by 
representation  without  regard  to  degrees;  that  is, 
the  children  or  grandchildren  take  the  same  share 
that  their  deceased  parents  would  have  inherited 
if  living,  and  by  representation  they  are  held  to  be 
in  the  same  degree  as  such  ancestor  if  he  were 
living.  Cox  V.  Clark,  supra;  Hitchcock  v.  Smith,  3 
Stew.  &  P.  (Ala.)  29  (1882). 

The  children  of  a  deceased  half  brother  and  sister 
by  right  of  representation  stand  in  equal  degree  of 
relationship  to  the  intestate  with  the  surviving 
brothers  and  sisters  of  the  whole  and  half  blood, 
and  pf^  stirpes  they  are  entitled  to  the  distributive 
shares  in  the  estate  which  their  parents  would  have  v 
received  if  living.  Stallworth  v.  Stallworth.  2» 
Ala.  76  (1856).— in  which  case  the  intestate  died, 
leaving  several  brothers  and  sisters  both  of  the 
whole  and  of  the  half  blood,  and  nephews  and 
nieces,  the  children  of  deceased  brothers  and  sisters 
of  the  half  blood. 

So  in  newly  aoquired  estates  they  inherit  equally 
with  the  whole  blood  in  thesame  degree,  in  Arkan- 
sas.   Kelly  V.  McGuire,  15  Ark.  565.  582  (1855). 

In  Clark  v.  Russell.  2  Day.  112  (1805),  the  half  blood 
were  held  entitled  to  an  equal  share  with  the  whole 
blood,  in  estates  coming  from  the  common  an- 
cestor, under  the  Connecticut  statute  of  distribu- 
tion previous  to  the  Revision  of  1784. 

The  general  object  of  the  intestate  law  of  Dela* 
ware  is  to  continue  the  estate  in  the  family  of  the 
intestate,  without  regard  to  the  families  or  oon» 
nections  of  those  from  whom  it  may  have  de- 
scended to  the  intestate,  looking  principally  to  a 
paramount  claim  of  proximity  of  blood  to  the 
Intestate.  Doe.  Kean.  v.  Roe,  2  Harr.  (Del.)  114,  29- 
Am.  Dec.  236  a886). 

The  Delaware  statute  does  not  exclude  the  half 
blood  from  inheriting  if  there  be  no  heir  of  the 
whole  blood.    Jfcid. 

It  classes  the  persons  who  are  to  inherit  in  suc- 
cession, and  requires  that  they  shall  have  a  certain 
connection  or  relation  to  the  intestate,  but  does 
not  require  them  to  connect  themselves  by  blood 
or  otherwise  with  any  one  beyond  the  Intestate,  or 
with  the  first  purchaser  from  whom  the  estate  de- 
scended to  the  intestate,  except  where  the  estate 
passes  to  brothers  and  sisters  under  that  act.    Ibid. 

Under  such  laws  the  lands  of  an  intestate  descend 
to  his  children  and  their  issue,  and.  in  the  absence 
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descendants."  And  "that  half  brothers  or 
sisters,  or  their  descendants  shall,  if  there 
be  brothers  or  sisters  or  their  descendants 
alive,  inherit  each  to  the  amount  of  one  half 
the  share  of  each  full  brother  or  sister  or  their 
descendants  alive,  then  the  half  brothers  or 
sisters,  or  their  descendants  shall  inherit  in 
the  same  way  as  if  they  were  full  brothers 
or  sisters,  or  their  descendants.  **  Rev.  Stai. 
1888.  p.  236,  ^  2.  By  the  Statute  of  1843, 
"kindred  of  the  half  blood  and  their  de- 
scendants shall  inherit  equally  with  those 
of  the  whole  blood  in  equal  degree  of  con- 
sanguinity to  the  intestate."  Rev.  Stat. 
1843,  p.  436,  §  114.  And  such  was  the  law 
until  1852,  when  the  law  now  in  force  was 


enacted,  and  is  section  2472  of  the  Revised 
Statutes  of  1881    (Bums*   Rev.    Stat.    1894, 


It  is  contended  by  the  appellants*  learned 
counsel  that  the  Revision  of' 1852,  which  has 
been  carried  forward  into  that  of  1881,  made 
a  change  in  the  rule  of  inheritance,  as  to 
kindred  of  the  half  blood,  so  that,  since,  no 
kindred  of  the  half  blood  can  inherit  unless 
the^  are  brothers  or  sisters  of  the  half  blood. 
It  IS  conceded  that  all  kindred  of  the  half 
blood— that  is  brothers  and  sisters  of  the  half 
blood  and  their  descendants — could  inherit 
equally  with  those  of  the  whole,  in  this  state, 
from  the  organization  of  the  territory  under 
the  Ordinance  of  1787  up  to  the  Revision  of 


of  such,  to  brothers  and  sisters  of  the  whole  blood 
and  tbeir  Issue,  and,  in  case  of  their  failure,  to 
brothers  and  sisters  of  the  half  blood  and  their 
issue,  the  half  blood  not  bein^  excluded  if  there  be 
no  heir  of  the  whole  blood.    PHd, 

The  law  belnjr  thus  declared  by  the  Delaware 
statute,  it  cannot  be  held,  in  thatstate,  that  no  one 
shall  inherit  lands  as  heir,  unless  he  be  of  the 
blood  of  the  first  purchaser,  or  that  he  who' claims 
a  fee  simple  by  descent  from  one  who  was  first 
purchaser  of  the  reversion  or  remainder  expectant 
on  a  freehold  estate  must  be  of  the  same  blood,  and 
make  himself  heir  to  such  purchaser  at  the  time 
the  remainder  or  reversion  falls  into  possession. 
Ihid, 

The  half  'blood  are  entitled  to  and  must  be  ad- 
mitted to  share  in  the  distribution  of  personal  es- 
tate in  equal  degree  with  the  whole  blood  in  all 
cases  where  they  are  not  by  express  statutory 
provision  excluded  by  preference  conferred  by  it 
on  others,  under  the  Delaware  statutes.  McKin- 
ney  v.  Mellon.  8  Houst.  (Del.)  277  (1864).  In  that 
caie  children  of  deceased  sisters  of  the  whole  and 
half  blood  of  the  father  of  the  intestate  were  held 
equally  entitled,  the  Delaware  statute  only  havlnsr 
preferred  brothers  and  sisters  of  the  whole  'blood 
to  brothers  and  sisters  of  the  half  blood. 

So  the  distinction  is  abolished  in  Illinois.  Elder 
v.  Bales.  127  III.  425  (1889);  O^lesby  Coal  Co.  v.  Pasco, 
TOni.  I«4a875). 

The  Illinois  statute  of  wills  (Grofs,  Stat.  1889, 
p.  806).  providing  that  in  no  case  shall  there  be  a  dis- 
tinction between  the  kindred  of  the  whole  and  the 
half  blood,  has  been  held  to  apply,  not  only  to  cases 
where  the  ancestor  from  whom  the  estate  is  de- 
rived leaves  children  by  different  mothers,  but  also 
the  children  of  the  same  mother  who  have  dif- 
ferent fathers,  children  of  the  same  mother,  but 
havin^r  different  fathers  being  no  less  brothers  and 
sisters  of  the  half  blood  than  those  who  are  the 
children  of  a  common  father  but  having  different 
mothers.    Oglesby  Coal  Co.  v.  Pasco,  mpra. 

In  Clark  v.  Sprague,  6  Blackf.  412  (1840),  the  bill 
alleged  that  the  intestate  died  without  issue,  and 
without  father  or  mother  or  wife  him  surviving, 
leaving  the  complainants,  the  brothers  and  sisters 
of  the  half  blood  and  their  descendants,  and  the 
defendants,  brothers  and  sisters  of  the  whole  blood 
and  their  descendants,  him  surviving,  leaving  per- 
sonal and  real  estate  not  derived  by  purchase  with 
the  estate  of  or  by  descent  from  the  father  or 
mother  of  the  intestate.  Under  the  Indiana  Act 
of  1831,  the  half  blood  were  entitled  equally  with 
the  whole. 

Under  the  Indiana  Laws  of  1818,  brothers  and 
sisters  of  the  half  blood  inherited  the  estate  of  a 
deceased  brother  equally  with  those  of  the  whole 
blood.  Den,  Moore,  v.  Abemathy,  7  Blackf.  442, 449 
(1846). 

In  Henson  v.  Ott,  7  Ind.  512  (1866),  the  petition 
alleged  that  the  deceased  died  unmarried,  without 
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children  or  heirs  of  his  l)Ody,  or  any  lineal  descend- 
ants him  surviving;  that  his  father  and  mother  were 
dead;  the  nearest  relation  surviving  on  the  right 
ascending  line  l)eing  his  paternal  grandmgther;  he 
also  left  brothers  and  sisters  of  the  half  blood. 
Under  the  Indiana  Act  of  1848,  it  was  held,  that  the 
brothers  and  sisters  of  the  half  blood  were  en- 
titled to  the  personal  estate,  of  Vhich  the  money 
derived  from  the  sale  made  by  the  intestate  of  his 
real  estate  constituted  a  part. 

But  if  the  estate  has  come  to  the  intestate  by 
gift,  devise,  or  descent  from  any  ancestor,  those 
only  who  are  of  the  blood  of  such  ancestor  can  in- 
herit. Armlngton  v.  Armlngton,  28  Ind.  74  (1867). 

Where  lands  were  conveyed  by  a  man  and  hig 
wife  to  their  daughter  and  her  husband,  and  the 
daughter  died  leaving  two  children,  the  husband 
marrying  again  and  having  seven  children  by  such 
second  marriage,  the  real  estate  descended  to  the 
children  of  the  first  and  second  marriage  equally, 
as  the  case  did  not  come  within  the  provision  of 
the  Indiana  statute  regulating  descents  (1  Gavin 
&  H.  292),  the  estate  not  coming  to  the  intestate  by 
gift,  devise,  or  descent  from  such  ancestor  of  the 
intestate,  the  father  and  mother  conveying  such 
property  not  being  ancestors  of  their  daughter's 
husband.    Barnes  v.  Loyd.  37  Ind.  528  a871). 

In  construing  the  provisions  of  the  Indiana  stat- 
ute of  ^lescent,  which  provide  that  "kindred  of  the 
half  blood  shall  inherit  equallyiwlth  those  of  the 
whole  blood:  but  if  the  estate  shall  have  come  to 
the  Intestate  by  gift,  devise,  or  descent  from  any 
ancestor,  those  kindred  of  the  half  blocd  only  who 
are  of  the  blood  of  such  ancestor  shall  inherit;  pro- 
vided, that  on  failure  of  such  kindred  of  the  half 
blood  having  the  blood  of  such  ancestor,  other  kin- 
dred of  the  half  blood  shall  Inherit  as  if  they  were 
of  the  whole  blood,"— the  court  stated  that  it  was 
not  reasonable  to  suppose  that  the  legislature,  af- 
ter having  liberally  provided  for  kindred  of  the 
half  blood  in  the  revision  of  the  Indiana  Revised 
Statutes  of  1838  and  1843,  intended  by  the  Revision 
of  1852  to  postpone  them  until  after  there  was  a 
failure  of  all  kindred  of  the  intestate  who  had  the 
blood  of  the  ancestor  from  whom  the  estate  de- 
scended, however  remote  in  degree.  Robertson  v. 
Burrell.  40Ind.828(1872). 

Where  land  acquired  by  descent  was  sold,  and 
the  proceeds  invested  In  the  purchase  of  other 
lands,  such  lands  are  acquired  by  purchase,  and  not 
by  descent,  devise,  or  gift  within  the  meaning  of 
the  Indiana  Revised  Statutes  relating  to  the  laws 
of  descent,  9  2472.      Orr  v.  White,  106  Ind.  841  (1886). 

Mortgage  liens  upon  land  received  by  will,  and 
subsequently  foreclosed  and  exchanged,  are  not 
acquired  by  gift,  deviscor  descent  from  any  ancest- 
or, but  are  acquired  by  purchase,  and  are  therefore 
not  within  the  meaning  of  the  above  section  of  the 
Indiana  Revised  Statutes.  Comett  v.  Hough,  186 
Ind.  887  (1888). 

Where  the  testator  died  leaving  no  children  or 
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1852,  because  the  previous  statutes  provided, 
or  had  been  construed  to  mean,  that  kindred 
of  the  half  blood  and  their  descendants 
should  inherit  equally  with  those  of  the 
whole  blood,  and  that  the  provision  in  favor 
of  the  descendants  of  the  half  blood  was 
omitted  from  the  Revision  of  1852.  It  is  con- 
tended that  such  omission  evinced  an  intent 
to  limit  the  inheritance  of  the  half-blood 
kindred  to  half-brothers  and  half-sisters,  and 
to  cut  off  their  descendants.  In  short,  it  is 
contended  that  a  descendant  of  a  half-blood 
brother  or  sist-er  is  not  kindred  of  the  half 
blood,  and  hence  cannot  inherit  until  the 
legislature  restores  the  provision  in  favor  of 


the  descendants  of  the  kindred  of  the  half 
blood. 

The  solution  of  the  question  thus  raised 
depends  upon  the  proper  construction  of  sec- 
tions 2470,  2472,  Rev.  Stat.  1881  (Bums* 
Rev.  Stat.  1894,  ^^  2625,  2627).  Counsel 
concede  that  these  two  sections  must  be  con- 
strued together,  and,  as  we  may  properly 
say,  they  ought  to  be  construed  as  if  they 
were  but  one  and  the  same  section.  And  yet 
counsel,  having  made  that  concession,  pro- 
ceed to  build  up  their  whole  theory  on  the 
absence  of  the  words  **  their  descendants'*  from 
the  latter  section.  The  first  section  above 
provides  that  **  if  there  be  neither  father  nor 


father  or  mother  purvivinir,  but  leaving  his  widow 
as  his  sole  heir  at  law,  and  devised  to  her  bis  entire 
relate  absolutely,  and  she  died  intestate  owning 
lands  part  of  whioh  were  those  in  dispute,  the  title 
to  a  po^ioQ  of  which  she  acquired  by  a  deed  of 
gift  from  her  husband,  and  other  portions  by  con- 
veyance in  satisfaction  of  a  mortgage  and  by  fore- 
closure, the  oourt  held  that  such  portion  as  ihe  did 
not  take  by  way  of  gift,  devise,  or  descent,  under 
Ind.  Rev.  Stat.  1881.  t  2472,  but  were  acquired  by 
purchase,  went  to  the  half  blood  equally  with  the 
whole.    Ibid. 

In  Talbott  v.  Talbott,  17  a  Mon.  1  (18S6),  the  ques- 
tion was  whether  the  brothers  and  sisters  of  the 
whole  and  the  half  blood  of  an  infant,  who  derived 
the  estate  under  devise  from  the  common  father, 
took,  upon  the  death  of  such  infant,  as  lineal  de- 
scendants of  the  father  as  though  directly  from 
him,  or  as  collaterals  of  the  infant  deriving  their 
right  through  a  conunon  ancestor,  and  the  court 
construed  the  sections  of  the  Kentucky  Statute 
(Rev.  Stat.  p.  280,  fit  3, 0),  as  not  designed  to  alter 
the  character  of  the  descendants,  making  collat- 
enUii  lineals,  but  that  the  language  **to  that  parent 
and  his  nr  her  kindred  **  merely  imported  a  restric- 
tion of  the  descent  to  the  kindred  of  that  parent  to 
the  exclusion  of  the  kindred  of  the  other,  as  quali- 
fied in  the  section;  and  held  that  the  statute  simply 
limited  the  descent  of  the  real  estate  of  an  infant 
dying  without  iRsue  to  that  side  of  the  house  from 
which  it  came,  and  therefore  the  half  blood  took 
half  shares  only  with  those  of  the  whole  blood. 

The  Kentucky  statute  (Rev.  Stat.  p.  2B0,  H  3  and 
9)  does  not  alter  the  weU-settled  rules  as  to  collat- 
eral and  lineal  descents,  the  rule  simply  limiting 
the  descent  of  real  estate  of  an  infant  dying  with- 
out issue  to  that  side  of  the  house  from  which  it 
came.    IbUU 

In  Pearson' V.  Grioe,  6  La.  Ann.  232  a861),  the 
question  was,  whether  a  sister  of  the  half  blood  of 
the  father  of  the  deceased  was  entitled  to  share 
equally  with  a  sister  of  the  whole  blood  of  the 
mother  of  the  deceased:  article  010  of  the  Civil 
Code  providing  that,  among  the  collateral  relations, 
be  who  is  the  nearest  in  degree  excludes  all  the 
others,  and  if  there  are  several  in  the  same  degree 
they  take  equally  and  by  heads  according  to  their 
number,  the  propinquity  of  consanguinity  being 
established,  by  article  89S,  by  the  number  of  gen- 
erations, each  geaeratfon  being  called  a  degree. 
The  oourt  held  that  the  language  of  the  articles 
was  free  from  ambiguity,  and  that  the  plain  import 
of  the  words  applied  equally  to  relations  of  the 
half  and  of  the  whole  blood;  and  that  therefore  in 
collateral  successions  those  of  the  whole  and  those 
of  the  half  blood  shared  alike,  as  under  the  new 
articles  adopted  from  the  French  code,  in  collat- 
eral successions  the  proximity  of  degree  was  alone 
to  be  looked  to,  without  regard  to  the  question 
whether  the  relationship  to  the  deceased  was  of  the 
whole  or  half  blood. 

By  the  Maryland  laws,  if  a  man  seised  of  an  es- 
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tate  dies  intestate  leaving  a  brother  of  the  whole 
blood,  who  survives  him  and  dies  without  issue  and 
without  being  seised,  the  half  blood  of  the  person 
seised  wUl  inherit.  Chirac  v.  Reinecker,  27  U.  S.  3 
Pet.  (na  7  L.  ed.  588  (1829). 

The  above  case  was  decided  upon  the  prindpie 
that  a  person  claiming  as  heir  must  prove  himself 
heirof  the  person  last  seised.   Ibid, 

In  Seekamp  v.  Hammer,  2  Harr.  &  G.  9  aSST),  the 
intestate  died  leaving  a  mother,  a  brother  of  the 
whole  blood,  and  four  brothers  and  sisters  of  the 
half  blood.  The  oourt  held  that  under  the  Mary- 
land  Act  of  1798,  chap.  100,  subchap.  11,  1 11,  a  half 
sister  took  a  sixth,  and  that  the  expression,  ^and 
there  shall  be  no  distinction  between  whole  and  half 
blood,*'  which  ran  through  the  whole  of  the  sul>- 
chapter,  included  the  whole  and  the  half  blood  in 
the  distribution  of  personal  estate,  there  being  no 
ambiguity  in  that  part  of  the  act. 

Where  the  deceased  died  intestate  leaving  a  child 
by  a  first,  and  two  children  by  a  second,  wife,  an- 
other  son  being  bom  after  his  decease,  his  first  son 
by  the  second  marriage  dying  without  issue  tiefore 
the  birth  of  his  brother,  the  question  was  whether 
or  not  the  complainant,  the  daughter  of  the  testa- 
tor's  first  marriage,  together  with  the  ohildrenof  the 
second  marriage,  were  equally  entitled  to  the  por- 
tion of  the  land  which  descended  to  the  deceased 
brother  from  the  father,  or  whether  the  same  de- 
scended to  the  brother  and  sister  of  the  whole 
blood  of  the  second  marriage  to  the  exclusion  of 
the  sister  of  the  half  blood  of  the  first  mmrriage. 
The  court  held  they  were  equally  entitled  to  the 
portion  of  the  land  which  descended  to  the  de- 
ceased brother  from  the  father,  there  being  no  dis- 
tinction to  direct  descents  between  brothers  and 
sisters  of  the  whole  and  half  blood,  where  they  ai« 
children  of  the  same  father  from  whom  the  estate 
descends,  under  the  Maryland  Act  of  1788.  Lowe 
V.  Maccubbin,  1  Harr.  fr  J.  560  (1805). 

In  Sheffield  v.  Lovering,  12  Mass.  489  a815),  the  in- 
testate left  a  child  and  widow  him  surviving  the 
child  subsequently  ^ying  without  having  been 
married,  leaving  brothers  and  sisters  of  the  half 
blood  by  the  former  marriage  of  the  intestate^ 
widow.  The  oourt  held  that  such  half  blood  took 
equally  with  the  mother  under  the  Bfassaohusetta 
provisional'act,  which  adopted  the  lauguage  of  the 
Bnglish  Statute  of  Charles,  which  was  construed  as 
admitting  the  half  blood  in  the  distribution  of  the 
estate. 

Under  a  clause  in  a  will  devising  the  residue  of 
the  estate  in  trust  for  the  benefit  of  a  son  during 
life,  and  directing  trustees,  upon  the  son's  death 
leaving  no  children  or  descendants  of  childreo,  to 
divide  the  same  *'among  the  next  of  Un  of  said  son, 
or  those  persons  to  whom  the  property  would  go 
provided  my  said  son  owned  the  property  and  he 
died  without  issue  and  intestate."  it  was  held  that 
the  children  of  the  half  sisters  of  the  testator  took 
equally  with  the  chUdren  of  his  brothers  and  sistere 
of  the  whole  blood  in  the  distribution,  by  virtue  oC 
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mother,  the  brothers  and  sisters  of  the  intes- 
tate liviD)?  and  the  descendants  of  such  as 
are  dead  shall  take  the  inheritance  as  tenants 
in  common.  ^  Counsel  assume,  as  a  foregone 
conclusion,  that  the  language  of  the  section 
above  quoted  excludes  brothers  and  sisters  of 
the  half  blood.  If  they  are  right  in  this,  the 
court  erred  in  its  conclusions  of  law.  But, 
if  they  are  wrong,  then  the  court  did  not  err. 
The  statute  uses  the  words  **  brothers  and  sis- 
ters" without  qualification  or  restriction. 
Webster  defines  the  word  **  brother"  to  mean 
a  male  person  who  has  the  same  father  and 
mother  with  another  person,  or  who  has  one 
of  them ;  and  the  word  ** sister,"  as  a  female 


who  has  the  same  parents  with  another  per- 
son, or  who  has  one  of  them  only.  This 
meaning  of  the  words  "brothers"  and  "sis- 
ters" was  adopted  by  this  court  in  construing 
a  similar  statute  fifty-five  years  ago,  in  Clark 
V.  Spi-ague,  5  Blackf.  412,  418.  This  court 
there  said,  at  pages  414,  415,  that  "our 
statute  of  descents  and  distribution, as  is  well 
known,  makes  no  reference  to  the  first  pur- 
chaser. That  statute,  or  so  much  of  it  as  i a 
applicable  to  the  present  case,  is  as  follows, 
viz.  :  That  the  real  and  personal  estate  of 
any  person  dying  intestate  shall  descend  to 
his  or  her  children  or  their  descendants 
in  equal  parts,  that  is,  to  the  children  of  a 


Mass.  Gten.  Stat.,-  chap.  91,  fi  5,  providing  that 
kindred  of  half  blood  shall  Inherit  equally  with 
those  of  the  whole  blood  in  the  same  degree,  the 
plain  purpose  of  the  statute  being  to  admit  the  kin- 
dred of  the  half-blood  relation  in  different  degrees 
to 'an  equal  participation  in  the  distribution  of  the 
estate,  thereby  changing  the  rule  of  the  common 
law.  Larrabee  v.  Tucker,  118  Mass.  502  (1875).  See 
also  Ck>nant  v.  Kent,  190  Mass.  178  (1881).  in/ra,  bead 
VIII. 

In  Michigan  in  lands  acquired  by  purchase  the 
half  blood  inherit  equally  with  the  whole.  Van 
Sickle  V.  Qibson,  40  Mich.  170  (1879).— where  the  de- 
ceased patented  the  lands  and  died  seised  without 
having  been  married,  and  without  father  or 
mother,  but  leaving  a  half-sister,  and  after  her  the 
children  of  a  deceased  sister,  the  only  surviving  and 
next  of  kin. 

See  also  aowley  v.  Stray,  82  Mich.  70  a875):  Hen- 
derson V.  Sherman,  47  Mich.  267  (1882):  and  Ryan  v. 
Andrews,  21  Mich.  228  (1870).  infra,  head  V. 

Under  the  Mississippi  Act  of  1846,  t  6,  declaring 
that  if  a  married  woman  "die  possessed  of  slaves  or 
other  personal  chattels  as  her  separate  property*^ 
leaving  issue  of  her  l)ody  either  by  a  former  hus- 
band or  by  her  surviving  husband,  such  slaves  and 
personal  chattels  shall  descend  to  her  child  or  chil- 
dren in  equal  shares.  The  children  by  a  first  mar- 
riage are  entitled  to  an  equal  share  of  the  deceased 
mother^s  property  with  the  children  of  the  second 
marriage.    Marshall  v.  King,  24  Miss.  85  (1852). 

In  Bates  v.  Cotton,  32  Miss.  266  (1856),  an  intestate 
during  her  marriage  acquired  separate  property  in 
slaves  under  the  Mississippi  Act  of  1839,  and  died 
leaving  her  second  husband  and  three  children  by 
her  first  marriage  and  three  by  the  second  her  sur- 
viving. The  court  held  that  all  the  children  of  the 
wife,  though  bom  of  different  marriages,  were  en- 
titled to  succeed  to  her  separate  estate.  Marshall 
V.  King,  24  Miss.  90  (1852),  followed. 

Under  the  New  Hampshire  Statute  of  1789, 
brothers  and  sisters  of  the  half  blood  inherit  with 
the  mother  the  estate  of  a  deceased  brother  or 
sister  of  full  age  who  died  intestate  and  unmar- 
ried.   Clark  V.  Pickering,  16  N.  H.  284,  295  (1844). 

The  property  of  a  deceased  not  derived  by  de- 
scent, or  devise  from  his  father  or  mother,  will  fall 
to  his  mother,  the  father  being  dead,  and  to  all  his 
brothers  and  sisters,  and  their  representatives  of 
the  half  as  well  as  the  whole  blood.  Prescott  v. 
Carr,  29  N.  H.  458, 61  Am.  Dec.  652  (1854). 

In  Pennington  v.  Ogden,  1  N.  J.  L.  192  a798),  a 
tenant  in  fee  devised  property  to  a  son  for  life,  and 
after  his  death  to  his  son  and  the  heirs  of  his  body, 
and  the  grandson  died  having  been  twice  married 
leaving  issue  by  each  marriage,  and  the  question 
was  whether  sisters  of  the  whole  hloo4  of  the 
person  last  seised  took  to  the  exclusion  of  the 
sisters  of  the  half  blood.  The  court  held  that  the 
sisters  of  the  half  blood  were  entitled  to  their  pro- 
portionate share  as  coheirs  of  the  body  of  (he  de- 
ceased (the  grandson). 
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In  Arnold  v.  Den,  Phcenlx,  5  N.  J.  L.  862  (1820),  the 
lands  to  which  title  was  claimed  were  acquired  by 
the  intestate  by  means  of  a  deed  of  gift  from  her 
father.  The  court  held  that,  under  section  8  of  the 
New  Jersey  Act,  March  24, 1780,  her  brothers  and 
sisters  of  the  half  blood  on  the  mother's  side  were 
entitled  to  inherit  with  the  half-sister  on  the  father's 
side,  in  the  manner  and  proportions  between  male 
and  female  directed  by  the  1st  section  of  the  said 
Act,  the  property  not  coming  to  the  intestate  by 
descent. 

Where  the  money  came  from  the  mother  by  gift, 
the  donee  has  the  right  to  lay  it  out  as  she  pleases, 
and  if  invested  in  land  it  must  descend  in  the  same 
manner  as  if  the  money  had  been  earned  by  the 
donee's  own  exertions,  and  therefore  the  whole  and 
half  blood  take  equally,  the  property  being  ac- 
quired by  purchase,  and  not  by  descent.  Champlin 
V.  Baldwin,  1  Paige.  562  (1829). 

In  successions  to  personal  estates,  relatives  of  the 
half  blood  in  equal  degree  of  cognition  to  the  in- 
testate take  equally  with  relatives  of  the  whole 
blood,  and  they  also  take  by  representation,  where 
representation  would  be  allowed  among  relatives 
of  the  whole  blood.  HaUett  v.  Hare,  5  Paige,  315 
(1835). 

Where  the  decedent  at  the  time  of  her  death  left 
no  relatives  in  a  direct  line  of  ascent  or  descent, 
her  nearest  collateral  relations  being  an  aunt  of  the 
half  blood  of  her  father,  and  another  aunt  of  the 
half  blood  on  the  side  of  the  mother,  the  two  aunts 
were  entitled  to  share  equally  in  the  distribution 
of  the  personal  estate.    IbUL 

Where  the  next  of  kin  of  the  person  last  seised 
were  the  sisters  of  the  whole  blood  of  his  father, 
and  a  descendant  of  a  deceased  sister  of  the  father, 
and  the  brothers  and  sisters  of  the  half  blood  of  the 
father,  it  was  held  that,  under  1  Rev.  Stat,  6  10, 
subdlv.  1,  p.  752,  the  half  blood  took  equally  with 
those  of  the  whole.  Beebeo  v.  GrifBng,  14  N.  T.  235 
(1856). 

In  Emanuel  v.  Ennis,  16  Jones  &  8.  430(1882),  the 
Intestate  died  unmarried  and  without  issue,  leaving 
brothers  of  the  whole  and  half  blood,  and  seised  of 
real  estate  which  descended  to  him  from  a  deceased 
brother  of  the  whole  blood,  to  whom  the  property 
descended  from  the  mother.  The  court  followed 
the  decision  in  Wheeler  v.  autterbuck,  62  N.  Y.  67 
(1873),  boldlDg  that  the  half  blood  took  equally  with 
the  whole. 

And  in  Re  Southworth,  6  Dem.  217  (1888),  tl^e  de- 
cedent died  intestate  leaving  surviving  him  no 
widow  or  child  or  other  descendant,  and  no  father, 
mother,  brother,  or  sister;  but  the  children  of  two 
brothers  and  two  sisters  of  the  whole,  and  children 
of  one  brother  of  the  half  blood.  It  was  contended 
that  the  nephews  and  nieces  of  the  half  blood  were 
not  entitled  to  share  in  the  distribution  of  the  de- 
cedent^s  personal  estate,  but  the  court  held  other- 
wise, the  next  of  kin'all  being  related  to  the  dece- 
dent "in  equal  degree,"  under  subdivision  9  of  the 
New  Fork  Statute  of  Distribution  (2  Rev.  Stat.  96, 


550 


INDIAIYA  SUFRBMB  COURT. 


Feb., 


deceased  child,  the  share  of  their  deceased 
parent :  if  there  be  do  children,  nor  their  de- 
scendaats,  then  to  the  father ;  and  if  there  be 
DO  father,  then  in  equal  parts  to  the  mother, 
brothers,  and  sisters  of  such  deceased  person 
dying  intestate,   and  to  their  descendants. 


Rev.  Stat.  1831,  p.  207.  In  coDstruiDg  this 
statute,  we  are  trammeled  by  do  artfticial 
rules.  The  only  question  is,  whether  the 
term  'brothers'  and  •sisters'  necessarily  ex- 
clude brothers  and  sisters  of  the  half  blood. 
It  is  manifest  that  there  is  not  in  the  statute 


I  75),  taklDR  share  and  share  alike,  not  by  represen* 
tation,  the  parentis  share  In  such  personal  estate. 

See  Valentine  v.  WetherlU,  81  Barb.  666  (1860), 
head  V.,  J»t  the  case  of  ancestral  estates. 

In  Pipkin  v.  CJoor,  8  N.  C.  231  (1813),  the  question 
was  whether  the  defendaot,  a  maternal  brother  of 
the  half  blood  to  the  lessors  of  the  plaintiff,  was  en- 
titled to  share  with  them,  the  case  tumingr  upon  the 
construction  of  the  third  clause  of  the  North  Caro- 
lina Act  of  1784,  regulating  descents.  The  court 
held  that  it  was  the  aim  of  the  legislature  to  abolish 
the  rule  of  common  law,  which  totally  excluded  the 
half  blood  from  the  inheritance;  and  to  allow  them 
to  inherit,  first,  where  there  were  no  nearer  collat- 
eral relations,  and  second,  where  the  brother  or 
sister  of  the  whole  blood  acquired  the  estate  by 
purchase. 

Where  testator  devised  lands  to  his  son  and  his 
heirs,  with  remainder,  in  case  the  son  died  without 
heir  Lawfully  begotten  of  his  body,  to  his  testator^s 
brother  and  his  heirs,  the  brother  of  the  testator 
dying  before  the  son,  the  question  was  whether, 
upon  the  sutjsequent  death  of  the  son,  the  neph- 
ews and  nieces  of  the  testator,  who  claimed  as 
heirs  at  law  on  the  paternal  side  of  the  son,  took 
In  preference  to  half  sisters  and  brothers  on  the 
maternal  side,  and  this  depended  on  the  question 
whether  the  son  took  the  estate  by  purchase  or  by 
descent.  The  court  held  that  the  son  took  the  es- 
tate by  purchase  in  the  true  sense  of  the  word,  and 
that  the  half  blood  took  in  preference  to  the  neph- 
ews and  nieces  on  the  paternal  side,  tne  fact  that 
the  Act  of  1784  converted  the  estate  tail  as  taken 
by  the  son  into  an  estate  in  fee  simple  not  affect- 
ing the  question.  Ballard  v.  Griflln,  2  N.  C.  Law 
Hepos.  268  (1815). 

Where  the  lands  originally  descended  from  a 
father  to  a  son,  who  died  in  the  year  1808,  seised, 
leaving  a  paternal  cousin  of  the  whole  blood,  and 
brothers  and  sisters  of  the  half  blood,  by  the  sec- 
ond marriage  of  his  mother,  the  court  held  the  half 
blood,  although  of  the  maternal  line,  were  entitled 
to  inherit  under  the  North  Carolina  Act  of  1784. 
chap.  22,  even  though  the  lands  came  to  the  person 
last  seised  by  descent.  Ballard  v.  Hill,  7  N.  C.  410 
(1819). 

Where  the  grandfather  devised  the  lands  in  ques- 
tion to  his  grandson  and  died  having,  when  the 
will  was  made,  several  daughters  and  one  son,  the 
father  of  the  grandson,  the  daughters  surviving 
him  and  the  son  dying  before  him,  the  grandson 
thus  becoming  one  of  the  heirs  at  law,  and  the 
grandson  also  had  two  sisters  of  the  whole  blood, 
one  of  whom  subsequently  died  without  issue,  the 
estate  being  claimed  by  the  children  of  the  mother 
of  the  grandson  by  a  second  marriage,  brothers 
and  slaters  of  the  half  blood  on  the  maternal  line  of 
such  grandson,  as  against  his  surviving  sister  of 
the  whole  blood,— the  question  was,  whether  the 
land  should  be  divided  between  them  and  the  de- 
fendant the  sister  of  the  whole  blood  of  the  grand- 
son, her  brother,  or  whether  the  latter  should  take 
the  whole.  The  court  held  that  the  grandson  must 
be  considered  as  taking  the  land  by  purchase,  and 
that  therefore  the  half  blood  were  entitled  to  in- 
herit equally  with  the  whole  blood:  but  that  if  the 
lands  had  been  taken  by  descent  the  sister  of  the 
whole  blood  would  have  excluded  all  those  of  the 
half  blood.  McKay  v.  Hendon,  7  N.  C.  209,  213  (1819). 

In  Ross  V.  Toms,  9  N.  C.  9  (1822).  the  devisee  under 
a  will  was  held  to  take  by  purchase,  and  dying  in- 
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testate  bis  maternal  half  brother  and  heirs  of  a  sis- 
ter of  the  whole  blood  take  equally. 

Where  the  oobtroversy  was  t)etween  the  paternal 
uncle  on  the  one  side  and  a  maternal  aunt  of  the 
half  blood  on  the  other  side,  the  lands  having  de- 
scended from  a  maternal  grandmother  no  portion 
of  whose  blood  flowed  in  the  veins  either  of  the 
lessor  to  the  plaintiff,  or  of  the  defendant,  the 
court  held  that  both  parties,  being  in  the  same  de- 
gree of  consanguinity  to  the  in  testate,  were  equally 
entitled,  although  some  were  of  the  half  blood. 
Pritchard  v.  Turner,  9  N.  C.  435  a823). 

The  only  quaUfication  required  by  the  North 
Carolina  law  in  case  of  a  collateral  descent  Is  that 
the  claimant  be  the  nearest  collateral  relation,  and 
in  case  of  a  descended  estate,  that  he  be  of  the 
blood  of  the  first  purchaser,  the  preference  of  the 
male  over  the  female  line,  and  the  whole  over  the 
half  blood,  being  entirely  abolished.  Bell  v.  Do 
zler,12N.  C.333(1827j. 

Where  a  father  died  lea\ing  two  sons,  to  one  of 
whom  he  devised  the  land  in  question,  and  such 
son  subsequently  died  Intestate  without  issue 
leaving  a  sister  of  the  whole  blood  and  the  issue  of 
a  sister  of  the  half  blood  on  the  mother's  side,  the 
issue  of  the  sister  of  the  half  blood  took  one  moiety 
of  the  land.  Burgwyn  v.  Devereux,  28  N.  C  563 
1 1841). 

If  the  title  of  the  intestate  comes  to  him  by  de- 
scent, the  estate  will  pass,  under  the  Ohio  statute 
regulating  descents,  to  the  brothers  and  sisters  of 
the  intestate,  whether  they  are  of  the  whole  or 
half  blood;  but  if  the  estate  does  not  come  to  the 
intestate  by  descent,  it  passes  to  the  brothers  and 
sisters  of  the  whole  blood  only.  Freeman  v.  Allen, 
17  Ohio  St.  627  (1867). 

In  that  case  the  lands  had  descended  to  the  heirs« 
who  instituted  proceedings  in  partition,  and  one  of 
them  exercised  the  election  to  purchase,  given  bv 
section  8  of  the  Ohio  Partition  Act,  and  subse- 
quently died  intestate.  It  was  held  that  tbe  lands 
acquired  by  him  by  such  election  were  acquired  by 
him  by  purchase,  and  descended  to  his  brothers 
and  sisters  of  the  whole  blood,  but  that  the  re- 
maining land,  which  was  acquired  by  him  by  de- 
scent, passed  to  brothers  and  sisters  of  the  blood  of 
the  ancestor,  whether  of  the  whole  or  half  blood  of 
the  intestate.    IMd. 

In  Preston  v.  Hoskins,  2  Yeates,  515(1^00;,  the  in- 
testate died  subsequent  to  the  Pennsylvania  Act  of 
April  19, 1794,  leaving  neither  wife  nor  children, 
but  leaving  a  sister  of  the  whole  blood  and  chil- 
dren of  a  brother  and  sister  of  the  whole  blood, 
and  a  sister  and  brothers  of  the  half  blood.  The 
half  blood  were  held  entitled  equally  with  those  of 
the  lull  blood,  it  being  a  case  of  casus  omiwus  in 
the  Act  of  1794. 

W  here  one  acquired  an  estate  by  devise  or  descent 
from  his  father,  and  died  seised,  his  next  of  kin  on 
his  father's  side  being  uncles  and  aunts;  the  Penn- 
sylvania Intestate  Laws  of  1833,  U  7,  8,  and  0,  make 
no  distinction  between  the  whole  and  the  half  blood 
among  such  uncles  and  aunts,  it  being  enough  for 
inheritance  that  they  are  "of  the  blood  of  the  an- 
cestor of  the  inheritance;**  but  in  the  case  of  broth- 
ers and  sisters  Inheriting  from  each  other,  the 
whole  blood  are  preferred  under  sections  4  and  6  of 
the  Act.*'    Danner  v.  Shissler,  81  Pa.  289  (1868). 

In  Graham's  Estate,  6  W.  N.  C.  40B  (18T9>,  the  In- 
testate died  unmarried  and  without  issue,  pos- 
sessed of  personal  and  real  estate,  among  ttie  latter 
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«ny  legislative  intention  expressed  to  exclude 
the  half  blood.  If  it  is  excluded,  then,  it  is 
upon  general  principles  of  law.  not  from  any 
positive  enactment.  According  to  the  uni- 
form construction  which  the  English  statute 
of  distributions  has  received,  especially  since 


the  decision  of  the  case  of  Crooke  v.  Watt,  2 
Vern.  124,  a  brother  of  the  half  blood  is  a 
brother  within  the  meaning  of  the  lAw.  That 
statute  directs  that  the  personal  estate  of  an 
intestate,  under  certain  circumstances,  shall 
be  distributed  among  the  next  of  kin  in  equal 


of  which  were  ground  rente,  leaviov  her  surviving 
cousins  of  the  whole  blood,  children  of  uncles  on 
the  part  of  her  father,  and  aunt  of  the  whole  blood 
on  the  part  of  the  mother,  and  two  cousins,  chil- 
dren of  an  aunt  of  the  half  blood  on  the  part  of  the 
mother,  the  latter  claiming  to  share  in  the  distri- 
bution  on  an  equal  footing  with  those  of  the  whole 
blood.  The  court  held  that  the  cousins  of  the  half 
blood  were  to  participate  in  the  distribution  of  the 
fund,  which  arose  as  wholly  from  personal  estate. 

In  Dorsey  v.  Van  Horn,  9  W.  N.  C.  96  (1879),  the 
bill  set  forth  that  the  intestate  died  seised  of 
grround  rents  purchased  byher,  leaving  eight  cous- 
ins of  the  whole  blood  and  two  of  the  half  blood, 
and  prayed  partition  among  those  of  the  whole 
blood  only,  but  the  court  held  that  the  cousins  of 
the  half  blood  were  entitled  to  take,  distinguishing 
the  case  from  Lane's  App.  28  Pa.  487  (1857);  Brenne- 
man's  App.  40  Pa.  115  (1861),  and  Hayes'  App.  7  W. 
N.  C.  n  (1879). 

In  Davis's  Estate,  9  W.  N.  C.  479  (1881  ),decea8ed  died 
intestate,  unmarried  and  without  issue,  leaving  as 
his  heirs  at  law  and  next  of  kin  first  cousins, 
some  of  the  half  and  others  of  the  whole  blood, 
seised  inter  alia  of  real  estate  part  of  which  was 
acquired  by  purchase  and  part  by  descent  from  a 
brother  who  had  purchased' it  and  died  intestate, 
unmarried,  and  without  issue.  A  petition  for  par- 
tition being  filed  by  the  cousins  of  the  half  blood, 
.the  court  held  that  under  the  Pennsylvania  Acts 
of  April  8, 1883,  and  April  27, 1855,  the  children  of 
deceased  uncles  or  aunts  of  the  half  blood  were 
entitled  to  share  with  those  of  the  whole  blood,  the 
distribution  being  made  J>er8tirpe9  under  the  latter 
act,  even  though  the  parties  stood  in  the  same  de- 
gree of  consanguinity  to  the  intestate. 

The  expressions  in  the  Pennsylvania  Act  of 
April,  1883,  as  to  the  preference  given  to  the  whole 
blood,  being  confined  to  the  case  of  the  inherit- 
ance of  real  estate  by  brothers  and  sisters  and 
their  descendants,  the  rule  of  construction  excludes 
the  implication  that,  in  any  other  case,  such  pref- 
erence was  intended;  while  the  fact  that,  in  pro- 
viding for  inheritance  by  the  next  of  kin,  personal 
-estate,  as  to  which  there  is,  concededly,  no  distinc- 
tion of  blood,  is  blended  with  real  estate— the  lat- 
ter being  subject  only  to  the  provision  that  no  es- 
tate of  Inheritance  therein  shall  .pass  to  one  not  "of 
the  blood"  (that  is,  either  of  the  whole  or  half 
blood)  of  the  first  purchaser,  showing  conclusively 
and  affirmatively  that  the  omission  in  the  case  of 
the  next  of  kin  was  not  accidental.  Davis's  Es- 
tate, supra,  citing  Baker  v.  Chalfant,  6  Whart.  477 
(1840),  and  Danner  v.  Shlssler,  31  Pa.  289  (1858). ' 

The  at)ove  case  was  followed  in  Kiegel's  App.t 
12  W.  N.  C.  179  (1882),  wherein  first  cousins,  the 
ebildren  of  deceased  uncles  and  aunts  of  the  whole 
blood,  and  first  cousins  of  deceased  uncles  and 
«unts  of  the  half  blood  only,  were  upon  partition 
brought  by  one  of  the  half  blood,  held  equally  en- 
titled. 

In  Lynch  v.  Lynch,182  Pa.  422  (1890),  a  testator  who 
had  acquired  the  real  estate  by  purchase  died 
seised,  leaving  a  widow  and  one  child  him  sur- 
viving, the  4atter  subsequently  dying  leaving  a 
w^idow,  the  plaintiff  in  the  action,  but  without  issue, 
the  testator's  widow  al&o  dying  prior  to  action.  By 
win  the  testator  devised  the  real  estate  to  his  wife 
for  life,  remainder  to  his  son  for  life,  with  remainder 
In  fee  to  the  issue  of  the  son,  if  any,  living  at  the 
time  of  the  first  life-tenant's  decease,  and  in  default 
of  such  Issue  fo*  charitable  uses.  The  trust  for 
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the  charity  being  declared  absolutely  void,  the  ul- 
timate remainder  went  te  the  residuary  legatee  or 
devisee,  next  of  kin  or  heirs aocordinlr  to  law.  The 
court  held  that,  there  being  no  residuary  legatee, 
the  remainder  overpassed  under  the  intestate  laws 
to  the  son  and  heir  at  law,  who  therefore  took  the 
fee  subject  to  his  mother's  life  estate,  and  that  as 
he  died  without  issue  such  estate  went  to  the  next 
of  kin  who  were  the  brothers  and  sisters  of  the 
half  blood  (of  the  intestate's  father)  and  to  a 
brother  of  the  whole  blood,  who  took  equally,  there 
being  no  distinction  between  the  whole  and  half 
blood,  all  being  of  the  blood  of  the  first  purchaser 
under  the  8th  section  of  the  Pennsylvania  Act  of 
April  8. 1888.  Danner  v.  Bhissler,  31  Pa.  289  (1858), 
and  Parr  v.  Bankhart,  22  Pa.  291  (1853),  followed. 

Where  the  estate  was  devised  to  a  daughter  in 
fee,  and  upon  her  death  descended  to  her  children, 
two  of  whom  died  intestate  and  without  issue,  the 
third  becoming  heir  to  her  brothers  and  seised  of 
the  whole  estate,  who  sutisequently  died,  it  was 
held  that,  under  the  provisions  of  the  Rhode  Island 
Statute  of  1822,  two  thirds  of  the  estate  which 
was  acquired  by  the  last-mentioned  deceased  from 
deceased  brothers  and  sister,  descended  to  the 
children  of  the  husband  of  the  testator's  daughter 
by  a  former  marriage,  being  half-blood  brothers 
and  sisters,  the  remaining  third,  which  came  im- 
mediately by  descent  from  the  mother,  going  to 
the  heirs  of  the  whole  blood  of  the  testator.  (Gard- 
ner V.  ColUns,  27  CJ.  8.  2  Pet.  58, 7  L.  ed.  347  (1829). 

Where  the  intestate  died  without  issue,  and  the 
estate  came  to  her  by  descent  from  a  deceased 
brother,  It  was  held  that  her  mother,  brothers,  and 
sisters  took  equally,  being  of  the  same  degree  of 
kindred  with  the  intestate,  according  to  the  rules 
established  by  the  Rhode  Island  Statute  of  1822. 
Smith  V.  Smith,  4  R.  1. 1  a854). 

In  Ouerard  v.  Guerard,  4  Desauss.  Eq.  405,  note 
(1813).  it  was  held  that  in  ca^es  of  remoter  relation 
not  within  the  cases  enumerated  in  the  South  Qar- 
ollna  Statute  of  1791,  the  half  blood  In  the  same  de- 
gree with  the  whole  blood  took  equally. 

But  in  Ex  parte  May,  2  Rich.  L.  01  (1845)  under 
the  fourth  section  of  the  South  Carolma  Act  of 
1791  (5  Stat,  at  L.  102)  the  children  of  a  predeceased 
brother  were  not  entitled  to  take  with  his  uncles* 
brothers  of  the  intestate  of  the  half  blood,  section 
7  only  providing  for  them  to  come  in  as  next  of 
kin,  the  legislature  when  providing  for  brothers' 
and  sisters'  children  of  the  whole  blood,  and  also 
for  brothers  and  sisters  of  the  half  blood  carefully 
abstaining  from  bringing  in  their  children.  The 
court  further  construed  the  act  as  providing  that 
if  there  had  been  no  brother  or  sister  of  the  half 
blood,  then,  under  section  7,  the  children  of  a  de- 
ceased half  brother  or  sister  would  have  come  in 
as  next  of  kin,  the  act  making  no  special  provision 
for  the  half  blood  after  brothers  and  sisters. 

In  that  case  the  intestate  left  neither  wife  nor 
child,  nor  lineal  descendent,  nor  Uneal  ancestor, 
nor  brother  nor  sister  of  the  whole  blood,  nor 
children  of  such  brother  or  sister,  but  left  brothers 
of  the  half  blood  and  chUdren  of  a  predeceased 
brother  of  the  half  blood. 

Where  a  father-in-law  conveyed  land  to  his  son- 
in-law,  who  devised  it  to  his  wife  and  died  without 
issue,  leavmg  brothers  of  the  half  blood  on  the 
mother's  side,  and  brothers  and  sisters  of  the  whole 
blood  who  survived  him,  the  half  blood  were  held 
entitled  to  inherit  equally  with  the  whole  blood. 
Nicol  V.  Dupree,  7  Yerg.  415  (1835). 
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degree.     When  the  next  of  kin  are  brothers    Tracy  v.  Smith,  2  Lev.  173,  it  is  said  that  a 
and  sisters,  no  distinction  is  made  between  I  brother  of  the  half  blood  is  a  'brother* 


those  of  the  whole  and  half  blood.  Being 
related  to  the  intestate  by  blood,  the  hal? 
blood  as  well  as  the  whole  blood  are  within 
the  degree  mentioned  in  the  statute.     And  in 


well  as  a  brother  of  the  whole  blood.  The 
construction  given  to  that  statute  shows  that,, 
except  where  an  artificial  rule  of  evidence  has 
been  introduced  for  a  special  purpose,  the 


Id  Edwards  v.  Barksdale,  RUey,  Eq.  16,  2  Bili, 
Bq.  416  (1886),  the  commiflsloner  found  that  the  next 
of  kio  of  the  intestate  were  a  first  cousin  of  the 
whole  blood  and  four  first  oousins  of  the  half 
blood,  and  the  court  held  that  the  cousins  of  the 
half  blood  were  equally  entitled  with  the  cousin 
of  the  first  blood  as  next  of  kin  of  the  intestate  in 
equal  degree,  as  the  half  blood  could  not  be  post- 
poned by  one  degree. 

Under  the  South  Carolina  Act  of  IW^  deolarlngr 
that  every  child  theretofore  born  is  the  legitimate 
child  of  its  mother,  half  brothers  and  sisters  of  an 
intestate  are  entitled  to  inherit  with  him  where 
they  have  a  common  mother,  especially  where  she 
has  been  separated  from  previous  husbands  by  sale 
and  removal,  equivalent  to  a  divorce  or  release  a 
vinctdo  matrimonii  before  her  marriage  to  his 
father  according  to  plantation  custom,  with  the 
owner's  consent.  Clement  v.  Riley,  88  8.  C.  66 
(1890). 

Where  an  intestate  died  without  issue,  seised  and 
possessed  of  real  and  personal  estate  derived  from 
his  father,  leaving  brothers  and  sisters  of  the  whole 
blood  and  a  sister  of  the  half  blood  on  the  part  of 
the  mother,  the  half  blood  were  held  entitled  to 
take  equal  shares  in  the  personal  estate,  the  real 
estate  descending  to  the  brothers  and  sisters  of  the 
whole  blood,  the  half  sister  on  the  maternal  side 
having  no  inheritable  blood.  Deadrick  v.  Armour, 
10  Humph.  588,  507, 608  (1860). 

In  Nesbit  v.  Bryan,  1  Swan,  468  (1868),  plaintilts 
claimed,  as  the  paternal  uncles  and  aunts  of  an  in- 
testate dying  without  issue,  property  which  de- 
scended to  the  deceased  from  his  father,  the  de- 
fendants being  the  maternal  brothers  and  sisters  of 
the  half  blood.  The  contention  was  that  as  the  es- 
tate was  derived  by  descent  from  the  ancestor  of  the 
intestate,  the  plaintiffs  were  entitled  to  inherit  in 
preference  to  the  half  blood  of  the  maternal  line, 
upon  the  ground  that  the  plaintiffs  were  and  the 
defendants  were  not  of  the  blood  of  the  ancestor 
from  whom  it  descended,  but  the  court  held  that 
under  the  Tennessee  Act  of  1784,  chap.  22, 1 8,  the 
half  blood  were  entitled  to  inherit. 

The  extent  of  the  exception  or  qualification  con- 
tained in  the  Tennessee  Act  of  1784  is  only  to  ex- 
clude, or  rather  to  postpone,  the  half  blood  of  the 
line  from  which  the  estate  did  not  descend,  until 
the  line  of  brothers  and  sisters  from  which  tbe  in- 
heritance descended  is  exhausted,  there  being 
nottiiog  in  the  proviso  indicating  a  design  to  carry 
the  exclusion  of  the  former  further  than  this.  The 
conclusion  that  tbe  legislature  meant  only  the 
line  of  brothers  and  sisters  of  the  blood  of  the  an- 
cestor from  whom  the  estate  had  descended,  and 
not  the  whole  line  of  collateral  kindred,  being  al- 
most irresistible  from  the  words  *'until  such  line  is 
exhausted  of  the  half  blood.**  Nesbit  v.  Bryan,  1 
Swan,  468,  471  a862). 

Not  only  where  the  line  of  brothers  and  sisters  of 
the  half  blood  on  the  part  of  the  ancestor  from 
whom  the  estate  descended  Is  exhausted,  does  the 
estate  descend  to  the  half  blood  of  the  other  line, 
but  also  where  the  intestate  dies  without  brothers 
or  sisters  of  the  whole  or  half  blood  on  the  side  of 
the  parent  from  whom  the  Inheritance  came,  but 
having  brothers  or  sisters  of  the  half  blood  of  the 
other  line,  tbe  latter  will  inherit  under  the  Tennes- 
see Act  of  1784,  chap.  2S.    Ibid, 

See  this  case  further  upon  the  question  of  the 
construction  of  the  proviso  therein  in  relation  to 
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ancestral  estates,  infra^  head  Y.,  and  Chaney  v.. 
Barker,  8  Baxt.  434  a874).  infra,  head  VIII. 

Where  the  Intestate  left  brothers  and  sisters  of 
the  half  blood  and  children  of  brothers  and  sisters 
of  the  whole  blood  him  surviving,  the  brothers  and 
sisters  of  the  half  blood  were  held  equally  entitled, 
the  children  of  either  predeceased  brothers  or  sis- 
ters of  the  whole  blood  taking  a  share  equal  to  tbe 
share  of  such  brothers  and  sisters  of  the  half 
blood,  under  the  South  Carolina  Act  qf  1791. 1  U 
clause  5,  which  regulated  the  distribution  of  both 
real  and  personal  estate,  under  the  6th  clause  of 
which  tbe  brothers  of  the  half  blood  and  the 
nephews  of  tbe  whole  blood  were  entitled  to  tbe 
succession,  the  only  question  being  as  to  the  pro- 
portions in  w  hich  they  shared  the  estate.  Felder  v. 
Felder,  5  Rich.  Bq.  500  (1868). 

The  whole  and  half  blood  have  equal  rights  in 
the  distribution  of  personal  estate  under  the  Ten> 
nessee  law.    Kyle  v.  Moore.  8  Sneed,  188  (1865). 

So  where  property  has  been  received  by  gift 
from  a. father,  brothers  and  sisters  of  the  half 
blood  take  equally  with  the  sisters  of  the  whole 
blood,  under  section  2420,  subsection  8,  of  the  Ten- 
nessee Code.  Pnchitt  v.  Kirkman,  2  Tenn.  Ch.  860 
(1876). 

Where  there  are  no  descendants  of  the  whole 
blood,  the  half  brothers  and  sisters  are,  by  tbe  Texas 
statutes,  entitled  to  the  entire  portion  which  de- 
scended to  the  brothers  and  sisters,  they  not  being 
excluded  by  the  act.  Marlow  v.  King,  17  Tex.  177 
(1856). 

In  Hatch  v.  Hatch,  21  Vt.  450  (1840),  the  intestate 
died  leaving  no  issue,  widow,  father,  mother,, 
brother  or  sister,  his  nearest  surviving  relatives- 
being  children  of  a  deceased  brother  and  sister, 
some  of  the  whole  and  some  of  tbe  half  blood,  and 
grandchildren  of  some  of  his  deceased  brothers  and 
sisters,  the  parents  of  the  said  grandchildren  hav- 
ing also  predeceased  the  Intestate.  The  court  af- 
firmed the  order  of  the  probate  court,  wtiioh  de- 
creed the  estate  to  the  children  of  the  intestate^ 
tnrothers  and  sisters,  both  of  the  whole  and  half 
blood  equally,  and  excluded  the  grandcbUdren,  the 
Vermont  statute  decreeing  that  the  kindred  of  the 
half  blood  shall  inherit  equally  with  those  of  tbe 
whole  blood  in  the  same  degree.  Vt.  Rev.  Stat* 
chap,  52.  6  1. 

The  5th  subdivision  of  section  1,  chapter  68,  of  tbe 
Wisconsin  Revised  Statutes  provides  that  If  tbe  in- 
testate shall  leave  no  issue,  no  widow,  and  no  fa- 
ther, mother,  brother,  nor  sister,  his  estate  shall  de- 
scend to  bis  next  of  kin  in  equal  degree  with  cer- 
tain exceptions  therein  provided:  and  the  4th  section 
provides  a  degree  of  kindred  shall  be  computed  ac- 
cording to  the  rules  of  the  civil  law,  and  kindred 
of  the  half  blood  shall  inherit  equally  with  tbe 
whole  blood  in  the  same  degree  witn  certain  excep- 
tions, and  therefore,  where  the  claimants  were  all 
in  equal  degree  of  kindred  computed  according  to 
the  rules  of  the  civil  law  and  not  within  the  excep- 
tions, the  ibalf  blood  take  equally  with  the  whole 
blood  under  the  statute.  McCracken  v.  Rogers,  6 
Wis.  278  (1858). 

When  an  intestate  died  leaving  a^mother,  and 
nieces,  and  nephews  of  the  half  blood  him  surviv- 
ing, they  were  held  entitled  to  take  per  stirpes. 
Moore  v.  Conner  (Va.)  20  8.  B.  Rep.  986  (1880). 

V.  Inthe  case  of  ancestral  entates. 
In  allowing  inheritance  by  the  half  blood  the  le«- 
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word  'brother'  does  by  law  mean  as  well  a 
brother  of  the  half  as  of  the  whole  blood. 
Followiof;  that  construction,  and  applying 
the  same  rules  to  the  construction  of  our  stat- 
ute, we  think  the  right  of  the  complainants 
to  participate  in  the  distribution  of  the  per- 


sonal estate  of  their  deceased  brother  is 
clearly  established.  And  so  we  think  they 
are  also  entitled  to  a  partition  of  the  real 
estate  of  the  deceased.  ...  In  deciding 
the  question  before  us  we  are  aided  by  a  few 
decisions  which  have  been  made  in  the  courts 


islatures  of  the  various  states  have  Invariably  pre- 
ferred those  of  the  blood  of  the  deceased  ancestor, 
where  such  estates  pass  by  deeoeot,  devise,  or  gift 
of  some  ancestor,  those  not  of  the- blood  of  the 
ancestor  belngr  rejected  or  excluded. 

This  will  be  found  to  be  tbe  case  in  Alabama,  Ar- 
kansas, California,  Dakota,  Delaware,  Idaho,  Indi- 
ana, Michigan,  Minnesota,  Mississippi,  Montana, 
Nebraska,  Nevada,  New  Hampshire,  New  York, 
North  Carolina,  Ohio,  Uhode  Inland,  Utah, Vermont, 
and  Wisconsin.  The  wording  of  the  sections  of  the 
different  state  statutes  is  not,  however,  identical, 
andlthe  reader  is  therefore  referred  thereto  for  fur- 
ther information. 

In  North  Carolina  and  Tennessee  the  Statute  of 
171$4  relates  only  to  descended  estates. 

The  Alabama  Civil  Code,  ed.  1886.  f  1919,  p.  4S2, 
provides  that  there  shall  be  no  distinction  made  be- 
tween the  whole  and  the  half  blood  in  the  same  de- 
gree, unless  the  inheritance  came  to  the  intestate 
by  descent,  devise,  or  gift  from  or  of  some  one  of 
his  ancestors;  in  which  case  all  those  who  are  not 
of  the  blood  of  such  ancestor  are  excluded  from 
the  inheritance  as  against  those  of  the  same  de- 
gree. 

In  Cox  V.  Clark,  08  Ala.  400,  404  (1891).  the  court 
stated  that  but  for  the  words  *'a8  against  those  of 
the  same  degree,^*  it  would  have  followed  the  deci- 
sions in  other  states,  that  those  who  are  not  of  the 
blood  of  the  ancestor  from  whom  the  inheritance 
came  were  excluded  until  that  line  wasexhausted, 
the  exclusion  of  those  who  are  not  of  the  blood  of 
the  ancestor  from  whoa).the  inheritance  came  not 
extending  to  the  exhaustion  of  that  ancestral  linet 
but  only  when  there  are  those  of  that  line  in  the 
same  degree,  the  ''same  degree'*  not  affecting  the 
rights  of  lineal  descendants  or  the  descendants  of  a 
brother  or  sister  of  the  ancestral  line  of  inherit- 
ance.   See  this  case  further,  mpra^  head  IV. 

Such  language  has  been  construed  '*to  limit  the 
qualified  preference  of  the  whole  over  the  half 
blood  to  estates  which  the  Intestate  inherited  as 
contradistinguished  from  those  otherwise  ac- 
quired by  him.''  Eatman  v.  Batman.  83  Ala.  478 
(1888):  Stall  worth  v.  Stallworth,  29  Ala.  76  (1866). 
See  these  cases  mpra^  head  IV. 

In  Hitchcock  v.  Smith,  8  Stew.  &  P.  (Ala.)  29 
(1882),  the  question  was  whether,  under  provisions 
of  the  Alabama  statute  preferring  kindred  of  the 
whole  blood  in  equal  degree,  the  brothers  and  sis- 
ters of  the  half  blood,  or  the  nephews  or  nieces  of 
the  whole  blood,  were  to  be  preferred.  The  court 
held  that  under  the  statute  the  descendants  of 
brothers  and  sisters  as  to  all  other  kindred  occu- 
pied precisely  the  same  situation  which  their  par- 
ents did,  and  that  the  children  of  a  deceased 
brother  of  the  whole  blood  were  to  be  preferred 
to  the  brothers  and  sisters  of  the  half  blood. 

Where  slaves  constituted  the  bulk  of  the  intes- 
tate's estate,  which  descended  to  her  from  her 
father,  they  were  distributed  to  her  half  brother 
and  sister  of  the  blood  of  the  father,  brothers  and 
sisters  of  the  half  blood  on  the  mother's  side  being 
excluded,  by  virtue  of  sections  1576  and  1681  of  the 
Alabama  Code:  but  the  money  which  was  the  pro- 
duct of  the  hire  of  the  intestate's  slaves  after  they 
had  been  distributed  to  her  was  held  not  an  in- 
heritance, not  coming  to  her  by  descent,  devise,  or 
^ft,  and  was  therefore,  under  section  1576  of  (he 
Code,  equally  distributable  between  brothers  and 
sisters,  the  children  of  the  father  and  the  children  of 
the  mother.  Johnson  v.  Copeland,  85  Ala.  621  (1880). 
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With  reference  to  the  10th  section  of  the  Arkan- 
sas Statute  (pt.  1)  it  has  been  stated  that  the  mani- 
fest intention  of  the  legislature  was  to  preserve 
ancestral  estates  in  the  line  of  the  blood  whence 
they  came:  the  section  being  a  partial  adoption  or 
recognition  of  the  common-law  principle  which 
followed  the  line  of  the  blood.  Kelly  v.  McQuire, 
15  Ark.  566,  582  (1865). 

In  the  above  case  the  lands  descended  to  the  in- 
testate, and  were  claimed  by  his  half  sisters,  and 
the  court  held  that  under  the  construction  placed 
upon  the  above  statute  they  were  excluded  by  an 
express  provision,  not  because  they  were  of  the 
half  blood  merely,  but  because  the  estate  was  an- 
cestral, the  claimants  not  being  of  the  blood  of  the 
ancestor  who  transmitted  it  to  the  intestate;  and 
that  upon  the  same  principle  the  intestate's  mother 
and  all  his  kindred  on  her  side  were  peremptorily 
excluded,  only  his  paternal  kindred  being  entitled 
to  Inherit,  but  that  the  sisters  of  the  half  blood,  as 
next  of  kin  of  the  intestate,  were  entitled  per  cap- 
ita share  and  share  alike  to  his  own  personal  es- 
tate, to  the  exclusion  of  all  other  persons.  Kelly 
V.  McGuire,  15  Ark.  655,  690  (1856). 

A  full  construction  was  placed  upon  the  Arkan- 
sas statute  by  the  court  in  that  case,  showing  the 
degrees  in  which  the  whole  and  half  blood  took; 
the  half  blood  and  their  descendants  taking  per- 
sonalty as  well  as  realty,  equally  with  the  whole 
blood,  except  that  they  are  excluded  from  real  es- 
tate when  ancestral,  if  they  lack  the  blood  of  the 
transmitting  anceetor,but  not  if  they  can  show  that 
they  are  of  the  blood  of  the  ancestor  from  whom 
it  was  transmitted  to  the  intestate.  Kelly  v.  Mc- 
Guire, 15  Ark.  556.  588,  589,  GOO  (1865). 

Here  the  court  held  that  the  first  section  of  the 
Arkansas  Statute  was  general  and  comprehensive 
and  embraced  all  lands  whether  ancestral  or  newly 
acquired,  subject  to  exceptions  relating  to  real  es- 
tate alone,  the  section  constituting  the  table  by 
which  real  estate  descended  and  personal  property 
was  distributed;  the  design  of  the  legislature  being, 
where  there  were  descendants  of  the  intestate,  to 
send  down  both  to  them,  vercapila  if  in  equal  de- 
gree, and  per  stirpes  if  in  unequal  degree,  without 
any  regard  to  the  fact  as  to  how  the  property  had 
been  acquired;  and  as  to  personal  property,  where 
there  were  no  descendants  of  the  intestate,  collat- 
erals take  in  the  same  way  as  descendants,  if  there 
had  been  any,  without  inquiry  as  to  how  it  was  ac- 
quired, and  per  capita  if  in  equal  degree  and  per 
stirpes  if  in  unequal  degree.  Kelly  v.  McGuire,  15 
Ark.  556,  682  (1855). 

In  Scull  v.  Vaugine,  16  Ark.  606  a844),  the  court 
approved  of  the  construction  placed  upon  the  Ar- 
kansas statute  of  descent  and  distribution  as  to 
real  estate  acquired  by  descent,  as  laid  down  by  the 
court  in  Kelly  v.  McGuire,  supra,  k 

And  in  Oliver  v. Vance,  84  Ark.  564  (1870).  the  laws 
as  so  construed  were  considered  as  stare  decfefe. 

The  rules  of  descent  and  distribution  as  deduced 
from  the  provisions  of  the  Arkansas  statute  by  the 
court  in  Kelly  v.  McGuire,  supra^  have  been  fol- 
lowed in  that  state  until  they  have  become  rules  of 
property,  so  much  so  that  the  rules  in  Kelly's  C^ase 
have  been  oftener  cited  and  are  more  familiar  than 
the  rule  in  Shelley's  Case,  1  Coke,  88,  and  it  must 
now  be  left  to  the  legislature  to  disturb  them  if 
right  and  Justice  may  ever  seem  to  require  it.. 
Oliver  v.  Vance,  supra. 

Real  estate  coming  from  a  relative  in  blood  of  a 
father  must  be  considered  as  ancestral,  the  court 
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of  our  own  country.  In  the  case  of  Gardner 
V.  ColliTis,  3  Mason,  898,  Fed.  Cas.  No. 
5,223,  a  statute  of  the  state  of  Rhode  Island, 
which,  except  that  it  is  exclusively  a  statute 
of  descents,  is  in  almost  all  other  respects 
similar  to  our  Statute  of  1831,  came  under 


consideration.  The  terms  of  the  statute  are  : 
*When  any  person  having  title  to  any  real 
estate  of  inheritance  shall  die  intestate  as  to 
such  estate,  it  shall  descend  and  pass  in  equal 
portions  to  his  or  her  kindred  in  the  follow- 
ing course :    To  his  or  her  children  or  their 


hi  Kelly's  Case  (Kelly  v.  MoGuire,  15  Ark.  566  (1855), 
not  meaning  i  bat  In  such  cases  the  donor  or  devisor 
becomes  himself  the  propositus  from  wbicn  the  de- 
scent was  to  be  traced,  the  person  last  in  title  to 
poBseesion  or  last  Invested  with  tbe  vested  re- 
mainder remainingr  tbe  propositus  whose  nearest 
beirs  are  to  be  traced,  such  heirs  being  of  the  blood 
of  the  person  from  whom  tbe  benefit  came.  OUver 
V.  Vance,  supra. 

An  estate  given  by  a  paternal  uncle  is  ancestral 
as  if  it  descended  from  tbe  father,  coming  of 
bounty  from  one  of  the  father^s  blood,  and  the 
same  rule  would  apply  on  the  mother's  side.    Ibid, 

Where  land  devised  to  a  daughter  descended  on 
her  death  to  her  son,  who  died  intestate  and  with- 
out issue,  and  without  brothers  and  sisters  or  their 
lepresentatives,  it  was  held  that  the  land  was  no 
longer  to  be  construed  as  ancestral  estate,  and  that 
it  descended  to  the  next  of  kin  of  tbe  son,  though 
not  of  the  blood  of  the  testator.  Clark  v.  ShaUer, 
46  Conn.  119  (1878). 

Under  the  construction  placed  upon  tbe  Indiana 
statutes  (see  page  547,  ante),  sisters  and  brothers  of 
the  half  blood  will  only  be  postponed  to  those  who 
are  of  the  blood  of  the  ancestor  from  whom  the 
lands  de8cend,and  uncles  and  cousinsof  the  blood  of 
such  ancestor  will  not  have  preference,  and  where 
no  brothers  or  sisters  of  tbe  blood  of  such  ancestor 
survive,  brothers  and  sisters  not  of  such  blood  will 
inherit.    Kobertson  v.  Burrell,  40  Ind.  328, 335  (1872). 

Kindred  of  the  half  blood  Inherit  equally  in  In- 
diana, except  in  case  of  estates  coming  by  gift,  de- 
vise, or  descent  from  an  ancestor,  when  the  whole 
blood  only  inherit.  Armington  v.  Armington,  28 
Ind.  74  (1867). 

In  Cox  V.  Matthews,  17  Ind.  867  (1861),  an  intestate 
died  seised,  leaving  a  widow  and  a  daughter,  the 
daughter  dying  without  issue,  or  brother,  or  sister, 
or  their  descendants,  but  leaving  uncles  and  aunts 
half  blood  of  the  father.  Tbe  father  of  the  intes- 
tate had  also  Issue  by  a  first  wife.  The  widow  of 
the  Intestate  married  again  and  had  two  children, 
a  son  and  a  daughter,  after  the  decease  of  tbe  in- 
testate^s  daughter.  Upon  the  death  of  tbe  daugh- 
ter, tbe  lands  descended  to  the  brothers  and  sisters 
of  tbe  intestate  (tbe  father),  though  of  the  half 
blood  only,  to  the  exclusion  of  her  brothers  and 
sisters  of  the  half  blood  through  the  maternal  line, 
who  were  equal  in  degree  with  the  half  brothers 
and  sisters  on  the  paternal  side,  half  brothers  and 
sisters  born  after  the  death  of  such  daughter  not 
being  entitled  to  take  tbe  estate  from  tbe  uncles 
and  aunt  in  whom  it  bad  become  vested,  the  doc- 
trine of  shifting  descents  not  prevailing  in  Indiana. 

Where  an  intestate  died  leaving  one  child  by  a 
first  marriage,  and  one  by  a  second  marriage,  and 
his  second  wife  him  surviving,  upon  the  latter 
dying  seised  of  her  third  without  having  married 
again,  it  was  held  that  the  busband^s  estate  upon 
his  death  went  to  the  widow  and  his  two  children 
in  thirds,  and  that  upon  her  decease  her  child,  to 
tbe  exclusion  of  the  balf-slster  of  such  child,  was 
entitled  to  her  share,  the  widow  being  the  ancestor, 
and  tbe  kindred  mentioned  in  the  Indiana  statute 
being  kindred  of  the  person  last  seised.  Smith  v. 
Smith,  28  Ind.  202  (1864);  McMakin  v.  McMichnels,  23 
Ind.  162,  465  (1864). 

A  widow  inherits  in  fee  subject  only  to  such 
qualifications  as  are  prescribed  by  the  statute  of 
descent,  and  therefore  the  children  of  her  husband 
by  his  former  marriage,  not  being  of  tbe  blood  of 
such  widow,  cannot  inherit  lands  of  which  she  died 
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seised  in  fee.  McMakin  v.  Michaels,  23  Ind.  USS 
(1864),— in  which  case  tbe  widow  acquired  the  land 
by  purchase  at  a  commissioner's  sale.  Se^  also 
Hf  avenridge  v.  Nelson,  66  Ind.  90  (1877),  inJrcL,  to 
the  same  effect. 

But  where  lands  descended  on  the  death  of  the 
husband  intestate  to  his  widow  and  child,  and  the 
widow  died  leaving  a  child  by  a  former  marriage, 
her  portion  of  the  estate  went  to  the  children 
equally,  section  6  of  the  Indiana  Statute  of  Descent 
not  groveming  the  descent  in  that  case,  there  being 
no  question  of  half  blood,  the  children  being  re- 
lated to  her  in  equal  degree,  each  one  having  as 
much  of  her  blood  as  the  other,  each  being  her 
child  although  by  different  husbands.  McClana- 
han  V.  Trafford,  46  Ind.  410  (1874). 

So  in  Heavenridge  v.  Nelson,  supra,  where  In- 
testate left  a  widow  and  children  by  his  mariiage 
with  her  and  also  by  a  former  marriage  him  sur- 
viving, upon  the  death  of  the  widow  intestate  leav- 
ing the  children,  and  also  children  by  a  former 
marriage,  her  Interest  descended  to  all  her  children 
equally  to  the  exclusion  of  tbe  husband's  children 
by  the  former  marriage,  tbe  children  of  the  hus- 
band by  the  former  wife  not  being  the  heirs  of  his 
widow.    McClanahan  v.  Trafford,  su^ra,  followed. 

In  Pond  V.  Irwin,  113  Ind.  243  (1888),  tbe  court,  in 
applying  section  2472  of  the  Indiana  Statute  of  1881, 
looked  upon  it  as  meaning  that  if  tbe  deceased 
bad  also  left  surviving  her  a  half  brother  or  half 
sister  on  her  mother's  side,— that  is  of  the  blood  of 
tbe  mother,— he  or  she  would  have  taken  the  es- 
tate which  descended  from  the  mother  to  the  en- 
tire exclusion  of  one  who  was  not  of  tbe  same  ma- 
ternal blood,  but  that  as  the  deceased  left  no 
brother  or  sister  either  of  the  whole  blood  or  half 
blood  on  the  mother's  side,  her  entire  estate  de- 
scended to  kindred  of  the  half  blood,  although  not 
on  the  mother's  side,  as  if  to  the  whole  blood. 

In  this  case  the  intestate  left  no  chUdren  or  other 
lineal  descendants,  tbe  next  of  kin  representing  or 
constituting  tbe  shares  of  seven  brothers  and  sis- 
ters. One  of  such  sisters  married  and  soon  after- 
wards died  leaving  one  child  and  her  husband  her 
surviving.  The  husband  married  again  and  had 
issue  a  son.  These  two  chUdren  survived  him  and 
became  his  heirs  at  law.  The  child  of  tbe  husband 
by  the  first  wife  (the  sister  of  tbe  intestate)  was  tbe 
only  lineal  descendant  of  her  deceased  mother,  and 
as  such  took  a  seventh  share,  and  subsequently 
died  unmarried  aud  without  issue  leaving  her 
brother  of  tbe  half  blood  her  surviving,  such 
brother  claiming  her  share  upon  partition  proceed- 
ings. In  this  case  the  court  stated  that  when  a 
statute  did  not  really  require  a  different  interpre- 
tation, justice  was  best  promoted  by  preferring 
brothers  and  sisters  of  the  half  blood  to  others 
more  distantly  related.  Pond  v.  Irwin,'  113  Ind. 
243.  247  (1888). 

See  Barnes  v.  Loyd,  37  Ind.  523  (1871),  head  IV., 
supra.  No  distinction  hetween  the  whole  and  half 
blood;  also  Comett  v.  Hough,  136  Ind.  387  (I8i»). 
under  same  head;  Robertson  v.  Burrell,  40  Ind.  8SB 
a872),  and  Pearson  v.  Grice,  6  La.  Ann.  632  (1751), 
head  IV.,  supra.  T 

In  Hall  V.  Jacobs.  4  Harr.  &  J.  245  a8]$K  the  testa- 
tor  devised  his  real  estate  to  his  three  children  as 
tenants  in  common.  After  bis  death  two  of  such 
devisees  died  seised.  Intestate  and  without  issue, 
their  shares  descending  to  their  brother,  tbe  other 
devisee,  who  also  died  intestate  and  without  Issue, 
leaving  no  brother  or  sister  of  the  whole  blood,  or 
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'descendants,  .  .  .  then  to  the  father  of 
such  iu testate ;  if  there  be  no  father,  then  to 
the  mother,  brothers,  and  sisters  of  such  in- 
testate and  their  descendants,  or  such  of 
them  as  there  be,'  etc.  [He v.  Laws  1822, 
p.  222] .     The  action  was  ejectment,  and  was 


brought  to  recover  an  estate  which  the  plain- 
till  claimed  as  a  brother  of  the  intestate  of 
the  half  blood,  and  the  defendants  claimed 
the  same  as  heirs  of  the  whole  blood.  Judge 
Story,  in  commenting  upon  the  fourth  para- 
graph of  the  Statute  above  noticed,   said : 


descendants  of  suoh  brother  or  sister,  but  leavingr 
three  brothers  and  two  sisters  of  the  half  blood, 
children  of  his  mother  by  a  second  marriaflre,  and 
also  an  uncle  and  two  aunts,  a  brother  and  sister 
of  the  whole  blood  of  the  father.  The  court  held 
that  the  question,  whether  the  land  descended  to 
the  brothers  and  sisters  of  the  half  blood,  or  to  the 
uncle  and  aunts  of  the  whole  blood  on  the  part  of 
the  father  equally,  or  to  the  uncle  to  the  exclusion 
of  the  aunts,  depended  upon  the  provisions  uf  the 
Maryland  Act  of  1788,  chap.  46,  and  that  therefore, 
as  to  the  interest  which  such  son  took  under  the 
will  of  his  father,  and  which  was  acquired  by  pur- 
chase, his  half  brothers  and  sisters  were  entitled: 
and  that  with  respect  to  the  estate  which  came  to 
him  through  the  decease  of  bis  two  brothers,  the 
half  blood  were  not  entitled,  but  that  it  descended 
to  the  uncle,  the  brother  of  the  testator,  to  the  ex- 
clusion of  his  aunts,  the  sisters  of  the  testator. 

In  that  case  the  court  In  construinflr  the  Maryland 
Act  of  1786,  held  the  words  **and  not  derived  from 
or  through  either  of  his  ancestors"  to  mean,  '*and 
not  by  descent." 

The  rules  and  canons  of  descent  as  established 
by  the  English  law,  and  which  originated  from  the 
feudal  system,  were  changed  by  the  Maryland  Act 
of  I78tt,  which  provides  that  upon  the  death  of  au 
intestate  and  the  failure  of  lineal  heirs  in  the  de- 
scending line,  if  the  estate  descended  to  the  intes- 
tate on  the  part  of  the  father,  the  estate  should 
descend  to  the  brothers  and  sisters  of  the  intestate 
of  the  blood  of  the  father  without  discriminating 
between  those  of  the  whole  and  the  half  blood,  and 
therefore,  when  an  estate  descended  from  a  father 
to  two  sons,  and  upon  the  death  of  one  son  de- 
scended to  the  other,that  though  the  whole  descent 
is  immediate  from  the  person  last  seised,  yet  the 
inheritable  blood  is  from  the  ancestor  from  whom 
the  estate  descended.  Stewart  v.  Jones,  8  Oiil  &  J. 
1  (1836). 

By  section  2816  of  the  Ck)m piled  Laws  of  Michi- 
gan the  degrees  of  kindred  are  to  be  computed  ac- 
cording to  the  rules  of  the  civil  law,  and  kindred 
of  the  half  blood  inherit  equally  with  those  of  the 
whole  blood  in  the  same  degree,  unless  the  inherit- 
ance comes  to  the  intestate  by  descent,  devise,  or 
gift  of  some  one  of  his  ancestors,  in  which  case  all 
those  who  are  not:  of  the  blood  of  such  ancestor 
are  to  be  excluded  from  such  inheritance. 

The  Michigan  statute  has  been  looked  upon  as 
the  expression  of  a  general  policy  characterizing 
the  legislation  .of  that  state,  and  as  putting  the 
half  blood  on  a  footing  of  equality  with  the  whole 
in  the  laws  of  descent;  a  discrimination  against  the 
half  blood  being  the  exception,  not  to  l)e  extended 
by  construction  beyond  the  obvious  intent,  such 
half  blood  only  being  excluded  when  there  are 
others  in  the  same  statutory  class  preferred  by  rea- 
son of  being  of  the  blood  of  the  ancestor  from 
whom  the  estate  came  to  the  intestate.  Kowley  v. 
Stray,  82  Mich.  70  (1875);  Ryan  v.  Andrews,  21  Mich. 
229  (1870). 

Section  4313  of  the  Michigan  Statute  does  not  ap- 
ply to  personal  estate,  nor  does  it  deal  with  the 
mode  of  distribution,  but  only  with  descents.  Hen- 
derson V.  Sherman,  47  Mich.  267  (1882). 

Where  the  deceased,  seised  of  lands  derived  by 
Inheritance  from  his  father,  left  surviving  him  no 
brother  nor  sister,  no  paternal  grandparent,  or 
maternal  grandfather,  and  no  paternal  uncle  nor 
-aunt,  or  the  issue  thereof  of  the  'whole  blood,  but 
^L.RA. 


left  surviving  him  paternal  uncles  and  aunts  of 
the  half  blood,  and  also  a  maternal  grandmother 
and  maternal  uncles  and  aunts,  the  court  held  that, 
as  there  was  no  one  else  in  the  same  degree  of  kin- 
dred with  the  maternal  grandmother,  she  was  the 
nearest  of  kin.  and  that  the  estate  devolved  solely 
upon  her  to  the  exclusion  of  the  remoter  kindred. 
Ryan  v.  Andrews,  supra. 

The  question  in  the  at>ove  case  turned  upon  the 
construction  of  section  2816  of  the  Michigan  Com- 
piled Laws,  the  court  holding  that  if  there  l>ebut  a 
single  next  relation,  he  or  she  would  take  the  whole 
estate  without  reference  to  whether  the  kindred  is 
on  the  side  of  the  one  parent  or  the  other,  but  that 
if  there  are  several  next  of  kin,  and  they  are  not  all 
related  on  the  same  side,  then  only  such  of  them 
will  take  as  are  of  the  blood  of  the  ancestor  from 
whom  the  estate  was  derived. 

By  the  12th  section  of  the  Missouri  Act  of  July 
4, 1807,  there  is  no  distinction  in  the  distribution  of 
any  intestate*s  estate  between  kindred  of  the 
whole  or  half  blood.unless  the  inheritance  has  come 
to  the  said  person  so  soisfKl  by  descent,  devise,  or 
gift  of  some  one  of  his  or  her  ancestors,  in  which 
case  all  those  who  are  not  of  the  blood  of  such 
ancestor  shall  be  excluded  from  such  Inherit- 
ance, t 

Under  such  act  it  has  t)een  held  that  the  law  In- 
tended that  the  estate  should  continue  in  his  blood 
from  whom  it  was  originally  derived,  therefore, 
where  the  deceased  received  the  land  by  descent 
from  his  father,  his  estate  under  the  law  descended 
to  his  blood  on  the  part  of  his  father.  Childress  v. 
Cutter.  16  Mo.  24,  48,  44  (1852). 

The  Missouri  Act  of  1807  superseded  the  Spanish 
law  of  succession,  and  by  the  12th  section  there  is 
no  distinction  in  the  distribution  of  any  intestate^s 
estate  between  kindred  of  the  whole  or  half  blood, 
unless  the  inheritance  came  to  the  person  so  seised 
by  descent,  devise,  or  gift  of  some  one  of  his  or  her 
ancestors,  in  which  case  all  those  who  are  not  of 
the  blood  of  such  ancestor  shall  be  excluded  from 
the  inheritance.  The  court,  in  construing  the 
words  ''of  the  blood,"  as  used  in  the  above  section, 
held  that  wherever  the  case  that  is  provided  for 
occurs,  none  can  inherit  who  are  not  **of  the  blood*' 
of  the  ancestor;  and  that  the  words  **of  the  blood" 
excluded  those  only  who  have  none  of  the  blood, 
without  reference  to  proportion  or  quantity,  such 
as  have  none  of  the  blood  being  entirely  excluded; 
and  then  those  **of  the  blood"  who  stand  next  in 
degree  of  proximity  are,  in  reference  to  this  inher- 
itance, the  next  of  kin  and  take  as  such,  and  there- 
fore, if  the  property  comes  by  descent,  devise,  or 
gift  of  a  father,  the  half-brothers  are  entirely  ex- 
clude<l  and  the  paternal  aunts  are  the  next  of  kin 
and  inherit  if  the  deceased  died  after  the  law  took 
effect.  Qjtter  v.  Waddingham,  22  Mo,  206,  261-283 
(1855). 

So  the  court  held  that  the  expression,  "came  to  the 
person  so  seised  by  descent,  devise,  or  gift  of  some 
one  of  his  or  her  ancestors,  in  which  case  all  those 
who  are  not  of  the  blood  of  such  ancestor  shall  be 
excluded  from  suoh  inheritance,"— was  limited  to 
the  exclusion  of  those  who  were  not  of  the  blood  of 
the  immediate  antecedent  ancestor;  and  that  there- 
fore, where  the  estate  descended  to  two  broth- 
ers, and  one  died  his  half  passing  to  the  other,  the 
intestate,  the  half  brother  of  such  intestate  of 
the  mother^s  side,  is  not  excluded  from  inheriting 
the  portion  of  the  estate  that  came  to  the  intestate 
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'The  question  is,  whether  brothers  and  sis- 
ters of  the  half  blood  are  not  within  the 
purview  of  this  clause.  Unless  the  court  can 
say  that  brothers  and  sisters  of  the  half  blood 
are  not  brothers  and  sisters  in  the  general 
sense  of  the  law,  it  is  impossible  to  doubt 


the  title  in  this  case.  The  statement  of  the- 
proposition  carries  its  own  answer.  Broth- 
ers and  sisters  of  the  half  blood  are  recog- 
nized by  law  as  of  kin  in  the  degree  of  broth- 
ers and  sisters,  and  as  the  act  contains  no 
qualification    as  to   whole  or   half  blood. 


from  the  deceased  brother,  and  will  suooeed  to  the 
exclusion  of  paternal  aunts.  Cutter  v.  Waddinir- 
ham.  2S  Mo.  206, 266  (1866). 

In  aark  v.  Pickerfoff,  16  N.  H.  SS4, 294,  286  (1844),  it 
was  contended  that  by  the  term  ^*8urvlylnflr  broth- 
er? and  sisters,**  as  used  in  the  New  Hampshire  Act 
of  February  8, 1789,  was  embraced  those  of  the  half 
blood  as  well  as  others,  in  conformity  with  the  con- 
struction ffiven  to  the  statutes  of  distribution  as 
applied,  not  only  to  oases  of  intestacy  in  general, 
but  also  to  those  in  which  the  blood  of  the  intes- 
tate die  unmarried  and  of  aire,  in  the  Ufetime  of 
the  mother.  The  court  held  that  the  term  was  not 
intended  to  embrace  a  different  class  of  persons 
from  those  indicated  in  the  same  clause  by  the 
words  ^'children  of  the  intestate,**  and  concluded 
that  upon  the  death  of  a  son  unmarried  and  under 
age,  his  share  of  the  estate  derived  by  descent  or 
intestacy  from  his  father  descended  among  hiseur- 
Yiving  brothers  and  sisters  who  were  the  children 
of  the  intestate,  and  to  no  other,  and  that  therefore 
brothers  and  sisters  of  the  half  blood  were  ex- 
cluded. 

In  granting  letters  of  administration  the  half 
blood  is  admitted  as  well  .as  the  whole,  being  of 
the  kindred  of  the  intestate,  and  were  formerly  ex- 
cluded from  the  inheritance  of  land  upon  feudal 
reason,  and  therefore  a  brother  of  the  half  blood 
excludes  the  uncle  of  the  whole  blood.  Clark  v. 
Pickering,  16  N.  H.  284,  286  (1844). 

Where  the  Intestate  died  leaving  children,  and 
one  of  such  children  subsequently  died  under  age 
and  unmarried,  leaving  his  brothers  and  sisters  of 
the  whole  blood  and  also  brothers  and  sisters  of  the 
half  blood  on  the  mother*s  side  him  surviving,  the 
court  held  that,  under  New  Hampshire  Kev.  Stat. 
1842,  his  estate  descended  to  his  brothers  and  sisters 
of  the  whole  blood  to  the  exclusion  of  those  of 
the  half  blood.  Crowell  v.  Clough,  23  N.  H.  207 
(1851). 

In  the  above  case  in  passing  upon  the  Revision 
Act  of  1842,  which  omitted  the  word  **surviving**  in 
speaking  of  brothexs  and  sisters,  the  court  held 
that  the  legislature  did  not  intend  to  make  any  such 
a  change  as  would  alter  a  rule  of  descent  of  an  intes- 
tate's estate  as  established  in  that  state,  and  that 
therefore,  upon  a  child  dying  under  aire  and  un- 
married his  share  was  to  be  regarded  as  part  of  the 
deceased  parent's  estate,  the  intention  of  the  legis- 
lature being  to  retain  the  entire  rule,  leaving  the 
ehare  of  the  deceased  child  to  be  divided  among 
the  surviving  children  of  the  deceased  parent,  so 
that  the  whole  estate  should  be  distributed  as  if 
the  child  had  died  in  the  lifetime  of  the  parent, 
and  not  to  introduce  an  exception  to  the  general 
operation  of  the  rule,  wholly  inconsistent  with  the 
reason  upon  which  It  was  manifestly  founded. 
Crowell  V.  Clough.  23  N.  H.  207,  210, 211  as^l). 

The  New  Hampshire  statute  of  descent  is  taken 
from  the  English  statute  of  distribution,  and  no 
distinction  has  been  admitted  between  the  whole 
and  the  half  bloods,  except  where  the  statute  has 
interfered  to  change  the  descent  of  property, 
which  may  have  been  derived  in  the  particular 
manner  set  forth  in  the  second  section,  which  pro- 
vides for  cases  in  which  an  infant  dies  **under  age 
and  unmarried'*  when  estates  derived  by  descent 
or  devise  from  a  father  or  mother  descend  to  the 
brothers  and  sisters,  or  their  legal  representatives, 
if  any,  to  the  exclusion  of  the  other  parent.  Pres- 
cott  v.  Carr,  20  N.  H.  463, 61  Am.  Dec.  662  (1854). 

In  the  civil  law  code  the  half  blood  is  not  ex- 
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eluded,  but  postponed  to  the  whole:  no  rule  exists 
to  limit  the  descent  of  the  inheritance  to  the  blood 
of  the  flr»t  purchaser,  nor  is  any  consideration  had, 
whether  the  estate  first  came  by  the  father's  or 
mother's  side.  Den,  Delaplaine,  v.  Jones,  8  N.  J.  L. 
419  (1824),  citing,  1  Bro.  avil  Law,  223. 

When  the  lands,  tenements,  or  hereditaments 
come  to  the  person  dying  seised,  by  descent.  de> 
vise,  or  gift  from  some  one  of  his  ancestors,— that 
is.  from  some  person  from  whom  lands  might  by 
the  established  canons  of  descent  come  to  him  by 
descent  in  the  absence  of  other  and  nearer  heirs,— 
then  brothers  and  sisters  of  the  half  blood  of  the 
person  dying  seised  who  are  of  the  blood  of  the  an- 
oestor  from  whom  the  lands,  tenements,or  heredita- 
ments come,  shall  inherit  the  lands;  but  brothers 
and  sisters  of  the  half  k>lood  who  are  not  of  the 
blood  of  such  ancestor  shall  be  excluded  from  the 
inheritance.    Den,  Delaplaine,  v.  Jones,  mprct. 

In  Den,  Uoyd,  v.  Uri8on,2N.  J.  L.  IW  (18(W),  the 
question  turned  upon  the  construction  of  the  2d 
section  of  the  New  Jersey  Law  which  is  as  follows: 
•*If  any  person  possessed  of,  or  entitled  to,  real  es- 
tate in  his  or  her  own  right  in  fee  simple  shall  die 
without  disposing  thereof,  and  without  any  brother 
or  sister  of  the  whole  blood,  or  any  Issue  of  such 
brother  or  sister,  and  shall  leave  a  brother  or  sister 
of  the  half  blood,  such  half  blood  shall  inherit  the 
estate  as  directed  in  the  Ist  section  of  the  Act,*'— 
the  court  construing  the  section  as  meaning  that 
such  half  blood  did  not  inherit  where  the  estate 
did  not  come  from  a  common  ancestor,  or  was  not 
acquired  by  the  deceased;  but  in  the  above  cose 
there  was  a  dissenting  opinion  by  Justice  Penning- 
ton. 

Where  the  exclusion  of  the  half  blood  is  not  the 
exclusion  of  the  issue  of  an  ancestor  by  different 
Tenters,  which  was  intended  to  be  prevented  by 
the  New  Jersey  statute,  it  does  not  carry  the  Inher- 
itance out  of  the  family  of  the  ancestoracoording 
to  the  interpretation  of  the  term  ^'ancestor,"  to 
the  great  injury  of  his  remaining  issue,  which  was 
the  only  evil  sought  to  be  remedied  by  the  New 
Jersey  statute,  but  keeps  it  out  of  the  hands  of 
strangers,  preserves  it  in  the  family  of  the  ances- 
tor, and  casts  it  upon  the  remaining  issue  of  such 
ancestor.  Den,  Pierson,  v.  De  Hart,  3  N.  J.  L.  7» 
(1809). 

In  Den,  Stretch,  v.  Stretch.  4  N.  J.  L.  182(1818), 
the  New  Jersey  statute  enabhng  the  half  blood  to 
inherit  was  looked  upon  as  extending  only  to 
brothers  and  sisters  of  the  half  blood,  and  not  to 
the  issue  of  such  brothers  and  sisters,  or  to  other 
collaterals  related  in  a  more  distant  degree. 

By  the  proviso  to  the  6th  section  ot  the  New  Jer- 
sey Act  of  January  29, 1817,  Rev.  Laws,  608,  If  the 
lands,  tenements,  or  hereditaments  came  to  the 
person  so  dying  seised  by  descent,  devise,  or  gift 
ot  some  one  of  her  ancestors,  all  those  not  of  the 
blood  of  such  ancestor  are  to  be  excluded  from 
such  inheritance,  and  therefore,  where  the  lands 
in  question  came  to  the  deceased,  "the  person  so 
dying  seised,"  "by  descent,**  and  of  **8ome  one  of 
her  ancestors,*'  they  were  within  the  operation  of 
the  proviso,  which  was  not  intended  to  form  any 
new.  distinct,  or  independent  canon  or  rule  of  de- 
scent, its  sole  purpose  being  to  limit  and  restrain 
the  generality  of  the  body  of  tbe  seotion.by  which« 
without  the  proviso,  the  half  blood  would  in  all 
cases  inherit.  Den,  Delaplaine,  v.  Jones,  8  N.  J.  L^ 
419. 423  (1824). 

The  purport  of  the  New  Jersey  statute  declarini^ 
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the  words  must  be  taken  in  tbeir  common  and 
usual  sense.  *  The  same  case  was  afterwards 
taken  to  the  Supreme  Court  of  the  United 
States,  where  the  plaintiff  had  judgment. 
HI  U.  8.  2  Pet.  58.  7  L.  ed.  847.  In  the  case 
of  Sheffield  v.  Lovering,  12  Mass.  490,  the  same 


determination  was  made.  By  a  statute  of 
Massachusetts  for  the  settlement  and  distribu- 
tion of  intestates'  estates,  it  was  enacted  that 
the  real  estate  of  the  intestate,  when  he  shall 
leave  no  issue,  shall  descend  to  his  father; 
if  no  issue  nor  father,  it  shall  descend  in 


that  onder  certain  clroumstancee  the  half  blood 
fiball  be  excluded  \%  proved  by  the  general  nature 
of  the  proviso,  its  freneral  object  being  to  qualify, 
limit,  or  restrain  the  general  enaotment  preced- 
ing it,  and  by  the  style  and  purport  of  the  proviso, 
which  is  manifestly  in  its  style  merely  exclusive 
and  in  its  purport  solely  framed  to  limit  and  re- 
strain what  otherwise  would  have  been  general. 
Therefore  where  the  person  last  seised  became  to 
by  descent,  devise,  or  gift  from  an  ancestor,  the 
proviso  merely  declares  that  those  who  are  not  of 
the  blood  of  such  ancestor  shall  not  inherit,  leav- 
ing those  who  are  of  the  blood  of  such  ancestor  to 
inherit  by  force  of  the  general  language  of  the 
body  of  the  section.   Ibid. 

It  is  not  necessary  that  he  that  inherits  be  always 
heir  to  the  purchaser,  it  is  suflBcient  if  be  be  of  his 
blood,  and  heir  to  him  who  was  last  seised,  and  if, 
in  the  consideration  of  the  proviso,  the  quality  of 
the  half  blood  be  not  disregarded,  the  exposition 
which  would  make  these  terms  of  the  same  Import 
may  be  safely  indulged,  for  if  the  inheritance  be 
given  to  the  next  of  blood  of  the  ancestor  among 
the  half  blood,  the  design  of  the  legislature  will  be 
accomplished.    Id.  419. 407,  428. 

The  person  djing  last  seised  is  the  propoffttuA 
io  the  cases  within  the  proviso  of  the  New  Jersey 
Statute  of  1817,  as  well  as  in  those  within  the  body 
of  the  section,  and  the  ancestor  mentioned  io  the 
proviso  does  not  in  the  former  cases  become  the 
propositus.  There  is  nothing  in  the  language  of 
the  proviso  to  shift  the  character  of  the  proposUuB 
from  the  person  last  seised  to  the  ancestor;  and  to 
make  the  ancestor  the  propoititus  would  totally 
exclude  the  half  blood,  as  such,  from  the  inherit- 
ance where  the  lands  came  to  the  person  last  seised 
by  descent,  devise,  or  gift  from  some  ancestor.  Id. 
419,  4SSL 

The  case  of  Den,  Uoyd,  v.  Urison,  2  N.  J.  L.  197 
(1807),  in  which  the  majority  of  the  courts  held,  not- 
withstanding the  plain  language  of  the  section  of 
the  Act  of  1780,  that  it  meant  only  brothers  and 
sisters  of  the  ihalf  blood  on  the  side  of  the  parent 
from  whom  the  land  descended,  was  overruled  by 
the  later  case  of  Arnold  v.  Den,  Phoenix,  5  N.  J.  L. 
862  (1820),  in  which  the  court  of  errors  held  to  the 
literal  meaning  of  the  words  in  the  section.  Prior 
to  the  decision  in  the  last  case,  the  legislature  re- 
pealed the  section  of  the  Act  of  1780,  and  passed  an 
Act  Februrary  15,  1816,  expressly  excluding  all 
those  who  were  not  of  the  blood  of  the  ancestor 
from  whom  the  estate  came,  from  inheriting,  which 
act  was  repealed  and  supplied  by  the  5th  section  of 
the  Act  of  1817,  Rev.  Stat.  600,  which  again  ex- 
pressly excluded  from  the  iaheritance  in  such 
oases  all  who  were  not  of  the  ancestral  blood 
through  which  the  estate  came;  ani  with  the  same 
exclusive  provision,  this  act  was  readopted  under 
the  Revision  of  1846,  Rev.  Stat.  889,  9  6,  so  that  there 
is  not,  on  the  whole,  ansrthing  in  the  course  of  leg- 
islation or  judicial  construction  io  that  state  which 
evinces  any  intention  to  abandon  the  general  rule. 
Den,  Banta,  v.  Demarest,  24  N.  J.  L.  4S1, 434  a854). 

In  the  fourth  case  specified  In  the  New  York 
Statute  of  Descents,  1  Rev.  Laws,  68,  it  is  provided 
that  brothers  and  sisters  of  the  half  blood  shall  in- 
herit equally  with  those  of  the  whole  blood,  and 
the  only  exception  to  this  rule  is  where  the  inherit- 
ance came  to  the  intestate  by  descent,  devise,  or 
gift  of  some  one  of  his  or  her  ancestors.  Champ- 
lin  V.  Baldwin,  1  Paige,  562  (1829). 

Where  the  intestate  died,  leaving  a  widow  and 


three  children  him  surviving,  and  the  widow  mar- 
ried again  and  died  leaving  one  child  by  such 
second  marriage,  the  court  held  that  so  far  as  the 
title  came  by  descent  the  child  of  the  widow  by 
the  second  marriage,  being  of  the  half  blood,  was 
not  entitled  to  take  along  with  her  half  broth- 
ers and  sisters  of  the  whole  blood  of  the  intestate, 
in  the  share  of  the  estate  which  descended  directly 
from  the  intestate,  and  which  was  derived  by  one  of 
the  children  of  the  whole  blood  of  the  intestate 
directly  from  the  father,  such  estate  coming  to  her 
by  descent,  but  that  as  to  the  portion  of  the  widow, 
which  came  remotely  or  indirectly  by  intermediate 
descent  from  the  same  source,  and  which  formed 
no  part  of  the  ancestral  inheritance,  the  half  sister 
was  entitled.  Valentine  v.  WetberiU,  81  Barb.  656 
(1880). 

The  common- law  rule,  which  gives  a  preference 
to  the  blood  of  the  father  in  the  descent  of  a  newly 
purchased  inheritance,  and  which  applies  only 
where  there  are  relatives  on  the  side  both  of  the 
father  and  mother,  is  expressly  abolished  by  sec- 
tion 18  of  1  N.  Y.  Rev.  Stat.  p.  758.  Brown  v.  Bur- 
lingham,  5  Sandf.  418,  421  (1852). 

In  Brown  v.  Burlingham,  vapra^  it  was  contended 
that,  although  the  Revised  Statutes  of  New  York 
abolished  the  distinction  between  the  whole  and 
the  half  blood,  so  as  to  render  the  latter  capable  of 
inheriting,  yet  they  had  not  abolished  the  rule  of 
the  common  law,  declaring  that  when  the  intes- 
tate was  the  first  purchaser  of  the  inheritance, 
relatives  on  the  side  of  the  father  should  be  first 
entitled  to  take  so  as  to  exclude  those  on  the  side  of 
the  mother,  until  the  blood  of  the  father  should  be 
wholly  exhausted.  The  court  held,  however,  that 
such  contention  could  not  be  reconcUed  with  the 
terms  of  the  statute,  and  was  plainly  inconsistent 
with  its  intent  and  spirit,  and  that  such  a  rule  was 
only  applicable  when  the  descent,  for  the  want  of 
nearer  relatives,  could  only  pass  to  collaterals  on 
the  side  of  the  father  or  mother,  and  when,  conse- 
quently, those  only  could  be  entitled  to  take  who 
were  able  to  trace  their  descent  from  a  common  an- 
cestor, but  that  as  between  brothers  and  sisters  it 
was  settled  law  that  the  descent  was  not  necessary 
to  be  traced  from  the  common  ancestor,  but  is  im- 
mediate in  the  same  sense  as  that  from  the  father 
to  a  son. 

In  construing  the  provisions  of  the  New  York 
statute  under  consideration  in  that  case,  the  court 
held  that,  in  respect  to  brothers  and  sisters  of  the 
father  and  mother  of  the  half  blood,  the  rule  of  the 
common  law  was  necessary  to  be  abolished,  since 
otherwise  it  would  have  applied,  but  that  in  re- 
spect to  brothers  and  sisters  of  the  half  blood  of 
the  intestate  its  abolition  was  unnecessary,  since 
by  removing  the  disability  of  the  half  blood  it 
ceased  to  be  applicable.  Brown  v.  Burlingham,  5 
Sandf.  418, 428  (1852). 

With  respect  to  cases  of  descent  not  provided  for 
by  the  New  York  statute,  the  rigid  and  technical 
rule  might  retain  all  its  authority,  and  the  common- 
law  incapacity  of  the  half  blood  may  not  have 
been  removed,  but  upon  this  point  the  court  gave 
no  decided  opinion.    Ibid, 

Where  the  land  was  part  of  property  which  de- 
scended to  two  as  tenants  in  common,  each  being 
so  seised  solely  and  severally  of  an  undivided  share, 
it  was  held  that  upon  the  death  of  one  intestate 
unmarried  and  without  descendants,  leaving  no 
father,  the  fee  descended  to  his  mother  to  the  ex- 
clusion of  the  brothers  and  sisters  of  the  half 
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equal  shares  to  nis  mother,  if  any,  and  to  his 
brothers  and  sisters;  if  no  issue,  father, 
brother,  nor  sister,  it  shall  defK^nd  to  his 
mother  if  any  ;  but  if  no  mother  then  to  his 
next  of  kin  m  equal  degree.  The  plaintiff 
demanded  one  fifth  of  the  estate  of  which  the 


intestate,  Mary  Marsh,  died  seised,  and  the- 
question  'before  the  court  was,  whether  a- 
brother  or  sister  of  the  half  blood  could  claim 
as  heir  to  Mary  Marsh,  or  whether  the  whole 
of  her  estate  descended  to  her  mother.  The 
court  admits  that  this  could  not  be  made  a 


blood,  who  were  not  of  the  blood  of  the  ancestor. 
CookliQir  V.  Brown,  67  Barb.  285. 8  Abb.  Pr.  N.  S.  845 
(1870).  Morris  v.  Ward,  88  N.  Y.  687  (1867),  followed. 

In  a  oaee  where  the  relativea  of  the  half  blood 
claimed  under  section  10  of  the  New  York  Statute 
(1  Kev.  Stat.  762),  which  provides  that  if  there  be  no 
heir  entitled  to  take  under  the  preceding  sections, 
the  inheritance  (if  it  came  to  the  intestate  on  the 
part  of  the  father)  eball  descend  to  the  brothers  and 
Bisters  of  the  father  of  the  intestate  in  equal 
shares,  it  all  be  living,  and,  if  any  be  living  and 
any  be  dead  lea\ing  issue,  then  to  the  living  broth- 
ers and  sisters,  and  to  the  descendants  of  tho$ie 
who  have  died;  and  that  in  all  cases  the  inheri- 
tance shall  descend  in  the  same  manner  as  if  all 
such  brothers  and  sisters  had  been  the  brothers 
and  sisters  of  the  intestate,— in  construing  the 
atK)ve  section  along  with  sections  8, 9.  and  15  of  the 
same  Act,  in  a  case  wherein  the  next  of  kin  to  the 
pereion  last  seised  were  the  sisters  of  the  whole 
blood  of  his  father  and  a  descendant  of  a  deceased 
sister  of  the  father,  and  the  brother  and  sisters  of 
the  half  blood  of  the  father,  the  court  held  that  the 
relatives  of  the  half  blood,  and  those  of  the  whole 
blood,  each  derived  title  from  the  person  last  seised 
as  if  they  were  bis  brothers  and  sisters,  and  he  bad 
derived  his  title  from  his  father,  who  would  stand, 
for  the  purposes  of  the  inheritance,  as  if  he  were  the 
father  of  all  of  them,  although  by  different  venters: 
then,  although  the  inbeiitanoe  came  to  the  intes- 
tate by  descent  from  his  ancestor  (in  that  case  from 
bis  father),  there  were  none  who  were  not  of  his 
whole  blood.  Beebee  v.  Grifflng,  14  N.  Y.  286.  239 
240  (1856). 

In  Wheeler  v.  Clutterbuck,  62  N.  Y.  67  (1878)  the 
intestate  died  leaving  a  widow  and  two  infant 
children  his  only  heirs  at  law.  The  widow  after- 
wards interjmarried.  The  two  children  also  dying 
without  issue,  leaving  no  lineal  descendants  or 
father,  the  question  was  as  to  what  estate  the  half 
brother  by  the  second  marriage  of  the  widow  took. 
It  was  held  that,  ns  to  the  half  of  the  property  which 
came  to  the  survivor  of  the  two  children  of  the 
former  marriage  of  the  widow  by  descent  from  his 
father,  the  half-brother  had  no  title,  not  being  of 
the  blood  of  the  intestate,  but  as  to  the  other  share 
which  came  to  the  deceased  half-brother  by  descent 
from  his  sister,  the  brother  of  the  half  blood  took 
subject  to  the  life  estate  of  bis  mother,  all  being 
bom  of  the  same  mother  although  issue  of  dllferent 
fathers,  and  l)eing  of  the  blood  of  the  deceased 
sisters,  it  not  being  necessary  to  bis  capacity  to  take 
under  the  statute  that  be  should  be  of  the  full 
blood. 

This  decision  was  followed  by  the  court  in  special 
term,  August,  1883,  In  Dargln  v.  Wells,  N.  Y.  Dally 
Reg.  August  9, 1883. 

In  Re  Suckley,  11  Hun.  844  (1877),  the  deceased 
died  intestate  leaving  him  surviving  a  brother  and 
sister  and  four  grandchildren  of  a  deceased  half 
brother.  The  court  held  that  the  grandchildren 
were  not  entitled  to  share  in  the  distribution,  stat- 
ing that  the  claimants,  instead  of  being  a  brotber^s 
children,  were  grandchildren  of  a  half-brother,  and 
were  therefore  one  degree  beyond  the  statute. 

Where  the  intestate  died  after  the  date  of  the 
North  Carolina  Act  of  1784,  and  before  the  year 
1796,  leaving  five  sons,  one  of  whom  died  between 
the  years  1794,  and  1806  intestate  and  without  issue, 
leaving  four  brothers  of  the  whole  blood  and 
a  brother  of  the  half  blood  on  the  mother^s  side 
him  surviving,  it  was  held  the  former  took  in  pref- 
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erence  to  the  latter.  Pipkin  v.  Coor.  6  N.  C.  281 
(1813). 

Under  the  North  Carolina  Act  of  1784.  the  half 
blood  cannot  inherit  when  out  of  the  common-law 
stocks  of  lines,  although  in  equal  or  nearer  degree. 
Doe,  Sheppard,  v.  Sheppard,  7  N.  C.  888(1819). 

The  North  Carolina  Act  of  1784,  letting  the  half 
blood  into  the  inheritance  when  in  the  line  of  in- 
heritance, does  not  change  or  alter  the  stock  or 
genealogical  lines  of  the  common  law.  the  only 
difference  being  the  addition  of  the  half  blood  when 
in  those  lines,  together  with  the  ascent  of  real 
estate  in  certain  cases.  Id.  888, 406;  Ham  v.  Martin, 
8  N.  C.  428. 424  (1821), 

When  lands  descend  on  the  part  of  the  father  to 
a  son,  who  dies  without  issue,  leaving  a  half-blood 
brother  on  the  maternal  side,  and  an  uncle  or  more 
remote  relative  of  the  whole  or  half  blood  on  the 
paternal  side,  those  next  in  degree  on  the  paternal 
side  shall  inherit  to  the  exclusion  of  the  maternal 
half  blood,  because  they  are  of  the  blood  of  the 
first  purchaser;  the  proviso  to  section  8  of  the 
North  Carolina  Act  of  1784  declaring  that  the  ma- 
ternal half  blood  shall  not  inherit  until  such 
paternal  line  be  exhausted  of  the  half  blood  (and  of 
course  of  the  whole  blood),  the  heirs  being  sought 
in  the  paternal  line  cui  ihjUnitum  before  any  on  the 
maternal  side  can  inherit,  no  matter  bow  near  in 
degree,  and  e  eonverso,  where  the  lands  descend  on 
the  maternal  side.  Doe,  Sheppard,  v.  Sheppard, 
«upra. 

In  Ballard  v.  Hill,  7  N.  C.  410  (1819)  the  claims  of 
the  half  blood  in  a  case  of  a  descended  estate  prior 
to  the  North  Carolina  Act  of  1808,  chapter  4,  were 
considered. 

In  that  case  the  intestate  died  leaving  a  son,  who 
took  by  descent,  a  brother  who  afterwards  died 
leaving  a  son,  and  a  widow  who  married  again  and 
bad  issue,  the  Issue  of  such  second  marriage  sur- 
viving their  brother  of  the  whole  blood  of  the  intes- 
tate, who  died  in  the  year  1808.  It  was  held  that 
the  half  brothers  and  sisters,  although  on  the 
motber*s  side,  took  under  the  Act  of  1784,  in  prefer- 
ence to  the  cousin,  the  son  of  the  intestate's  brother, 
even  though  the  estate  vested  in  the  person  last 
seised  by  descent. 

Where  a  son  took  as  heir  to  his  mother,  and  held 
until  bis  death  in  1802,  when  be  left  a  niece  the 
daughter  of  his  sister  of  the  whole  blood  under 
whom  the  defendant  claimed,  and  brothers  and 
sisters  of  the  half  blood,  being  issue  of  his  father^ 
second  marriage,  him  surviving. 

The  defendant's  claim  was  preferred,  being  gov- 
erned by  the  two  provisions  of  the  8d  clause  of  the 
North  Carolina  Act  of  1784;  the  first  giving  a  prefer- 
ence, where  Intestate  dies  without  issue,  to  the 
brothers  and  sisters  of  the  half  blood,  on  the  side 
of  the  acquiring  ancestor,  in  exclusion  of  the 
brothers  and  sisters  of  the  half  blood  on  the  other 
side;  the  act  by  preferring  one  set  of  half  blood 
necessarily  preferring  the  whole  blood  of  the  an- 
cestor from  whom  the  estate  descended,  to  the  half 
blood  of  the  one  from  whom  it  did  aot  descend: 
the  other  proviso  to  the  clause  giving  the  same 
right  to  the  issue  of  a  brother  or  sister  of  the  intes- 
tate dying  in  the  lifetime  of  the  intestate  which 
their  ancestor  would  have  bad  If  he  bad  Uved. 
Ham  V.  Martin,  8  N.  C.  423, 424  a8Sl). 

An  uncle  of  the  whole  blood,  where  he  repre- 
sented the  acquiring  ancestor,  would  exclude  an 
aunt  of  the  half  blood  who  did  not,  but  to  prefer 
him  where  be  did  not  so  represent  the  aoqulrinff 
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question  at  the  common  law,  but  says  that  \  statute  of  distribution  was  adopted  by  the 
the  rules  governing  the  descent  and  distribu-  court,  and  judgment  given  for  the  demand- 
tion  of  real  and  personal  estate  have  gener-  ant.  From  the  terms  of  our  statute,  there- 
ally  been  alike  in  their  courts,  depending!  fore,  as  well  as  from  the  construction  given 
wholly  on  the  statutes  of  that  commonwealth,  j  by  other  courts  to  statutes  of  similar  import, 
The  judicial   construction   of  the   English  '  we  are  of  opinion  that  brothers  and  sisters 


ancestor  would  virtually  repeal  the  law  entltlioR 
the  half  blood  to  inherit.  So  held  in  Pritchard  v. 
Turner,  9  N.  C.  485,  436  (1823). 

Here  the  controversy  was  between  tlie  patemai 
uncles  on  one  side,  and  a  maternal  aunt  of  the  half 
blood  on  the  other  side,  the  lands  ha  vinir  descended 
from  a  maternal  frrandfather,  no  portion  of  whose 
blood  flowed  in  the  veins  of  either  contestant,  the 
parties  beinfr  in  equal  decree  of  consaniruinlty  to 
the  intestate.  The  court  held  they  took  equally 
even  if  some  were  of  the  half  blood.    It4d, 

Where  the  lessor  of  the  plaintiff  was  a  paternal 
brother  of  the  half  blood,  and  the  estate  descended 
to  his  brother  from  his  mother,  the  o^cord  not  dis- 
closinK  that  there  were  any  heirs  nearer  in  decree 
on  the  mother^s  side,  the  court  held  the  plaintiff 
entitled.    SeviUe  v.  Whedbee,  IX  N.  C.  160  (1827). 

In  Boll  V.  Dozier.  12  N.  C.  838(lb27),  an  estate  ac- 
quired by  purchase  descended  from  a  father,  who 
left  a  mother  and  a  maternal  brother  of  the  half 
blood,  paternal  uncles  uf  the  half  blood,  and  more 
distant  patemai  collaterals.  It  was  held  that,  un- 
der the  North  Carolina  Act  of  1808,  provision  6,  the 
mother  took  a  life  estate,  the  paternal  uncles  of 
the  half  blood  takingr  the  remainder  in  fee. 

In  Felton  v.  Billups,  19  N.  C.  SOB  (1837),  land  was 
devised  to  a  grandson,  who  was  otherwise  the  heir 
at  law,  who  died  without  issue,  leaving  cousins  on 
the  part  of  his  grandfather  and  half  bn)ther  ex 
parte  matema.  It  was  held  that  the  former  took 
in  preference  to  the  latter,  who  were  not  of  the 
derisor^s  blood,  under  the  North  Carolina  Act  of 
1808.  Mb 

Where  the  land  had  been  transmitted  by  descent 
from  an  ancestor  to  an  only  child,  who  died  Intes- 
tate leaving  an  only  child  a  daughter,  who  died 
intestate  and  without  issue  leaving  a  brother  and 
two  sisters  of  the  half  blood  ex  parte  paterna, 
tbt  blood  of  the  ancestor  having  become  extinct 
the  question  was  whether  the  land  escheated  to  the 
university,  but  the  court  held  that  the  inheritance 
descended  according  to  the  5th  Rule  of  the  Canons 
of  Descent  (N.  C.  Rev.  Stat.  chap.  3»)  to  the  nearest 
collateral  relations  of  the  paternal  line  of  the  per- 
son last  seised,  who  were  the  brothers  and  sisters 
of  thQ  half  blood  children  of  the  father.  Den,  Uni- 
versity of  North  Carolina,  v.  Brown,  23  N.  C.  387 
(1841). 

In  McMlchal  v.  Moore,  66  N.  C.  471  (1867),  the  peti- 
tion alleged  that  the  person  last  seised  died  intes- 
tate leaving  no  issue,  nor  brother  nor  sister,  nor 
the  issue  of  such,  but  leaving  her  father  her  sur- 
viving. The  inheritance  was  derived  from  an 
uncle  who  died  mtestate.  the  petitioners  being  the 
uncles  and  aunts  and  the  children  of  uncles  and 
aunts  of  such  party  last  seised  (brothers  and  sisters 
of  the  uncle  from  whom  the  inheritance  was  de- 
rived), the  party  last  seised  also  leaving  half 
brothers  and  sisters  by  the  second  marriage  of  her 
father.  The  court  held  that  the  petitioners,  the 
uncles  and  aunts  and  their  children,  were  of  the 
blood  of  the  ancestor  from  whom  the  land  de- 
scended, and  that  the  defendants  the  half  brothers 
and  sisters,  although  nearer  in  degree  than  the  pe- 
titioners, were  not  of  the  blood  of  the  ancestor,  and 
that  consequently  the  petitioners  were  entitled  to 
the  land  as  against  the  half  blood,  but^  the  father 
being  alive,  he  was,  under  the  general  provisions 
of  the  6th  Rule  of  the  Canons  of  Descent  of  the  Re- 
vised Code  of  North  Carolina,  chapter  38,  entitled 
to  the  inheritance  without  regard  to  the  blood  of 
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the  first  purchaser  or  ancestor  from  whom  the  land 
descended. 

The  doctrine  declared  in  the  last  case,— McMicbal 
V.  Moore,  supra—,  was  followed  by  the  court  in  Lit- 
tle V.  Buie,  68  N.  C.  10  (1869),  the  court  holding  that 
the  father,  upon  the  death  of  a  son,  took  his  entire 
interest  in  the  land,  and  the  half-sisters  not  being 
of  the  blood  of  the  transmitting  ancestor  took 
nothing. 

In  Dozier  v.  Grandy,  6ft  N.  C.  484  (1872),  the  intes- 
tate died  seised  of  land  inherited  from  his  father,, 
leaving  a  widow,  who  subsequently  marriec^  and 
had  issue,  a  daughter  which  survived  her.  Intes- 
tate also  left  a  son  to  whom  the  lands  descended  as 
heir,  but  who  died  without  issue  or  brother  or  sis- 
ter of  the  whole  blood,  but  leaving  his  half-sister 
ex  parte  matema^  and  near  collateral  relations  of 
the  intestate,  him  surviving.  The  court  held  that 
the  latter  took  and  followed  the  decision  in  Bell  v. 
Dossier,  12  N.  C.  833(1827),  and  Lawrence  v.  Pitt. 
46  N.  C.  344  (1654),  holding  that  such  collaterals  took 
in  preference  to  the  half-sister.    . 

In  Armstrong  v.  Miller,  6  Ohio,  118  a883),  landa^ 
which  were  inherited  by  an  infant  from  his  father 
were  sold  and  converted  into  money  under  order 
of  the  court  of  chancery,  and  the  infant  died  with- 
out attaining  his  majority  leaving  half  brothers 
and  sisters  on  the  part  of  his  mother  by  a  second 
marriage.  It  was  held  that  such  half  blood  were 
entitled  to  such  property  as  personal  estate,  but 
that  had  the  property  remained  in  the  shape  of  land 
as  it  was  transmitted  to  the  intestate  from  his 
father,  it  would  have  passed  upon  the  death  of  the 
intestate  to  Y  uncles  and  aunts  or  their  descend- 
ants on  the  part  of  the  father,  and  not  to  his  half 
brothers  and  sisters  on  the  part  of  his  mother  by  a 
subsequent  marriage,  under  the  Ohio  Statute  Regu- 
lating the  Distribution  of  Estates,  16  Ohio  Laws, 
p.  36. 

In  Prickett  v.  Parker,  3  Ohio  St.  394  a854).  the 
purchaser  of  lands  died  intestate,  leaving  two  sons 
and  a  widow  who  married  again  him  surviving,  the 
plaintiff  ^s  lessors  being  the  issue  of  the  second  mar- 
riage. One  of  the  intestate^s  sons  died  intestate* 
and  without  issue  before  the  birth  of  the  issue 
of  the  second  marriage,  the  other  son  also  dying 
intestate  and  without  issue.  The  party  in  pos- 
session was  a  brother  of  the  purchaser.  The 
court  held  that  upon  the  death  of  the  first  son  of 
the  purchaser  he  became  the  ancestor  of  the  sur- 
vivor who  took  his  moiety  of  the  land  to  which  the- 
half-brothers  became  entitled,  under  the  4th  clause 
of  the  Ist  section  of  the  Ohio  Statute  Regulating 
the  Descent  and  Distribution  of  Personal  Estates, 
of  1831  (Swan's  old  ed.)  286. 

The  9th  section  of  the  Pennsylvania  Act  of  April 
8, 1833,  after  making  provision  for  the  half  blood  in 
broad  and  general  terms,  provides  that  no  person 
who  is  not  of  the  blood  of  the  ancestors,  or  other 
relatives  from  whom  any  real  estate  descended,  or- 
by  whom  it  was  given  or  devised  to  the  intestate, 
shall  in  any  of  the  cases  before  mentioned  take  any 
estate  or  inheritance  therein. 

The  words  in  the  proviso  of  the  Pennsylvania 
Statute  of  1833  have  been  held  to  no  more  exclude 
the  half  blood  from  the  succession  of  an  ancestral' 
estate  than  they  excluded  it  from  the  succession  to 
a  purchased  one;  any  exclusion  of  a  brother  or  sis- 
ter being  unnatural  and  impoUtic,  and  were  not  to 
be  supposed  to  have  been  Intended  by  anything 
lees  than  an   express  enactment  or    irresistible- 
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of  the  half  blood  are  not  excluded  by  the  Act 
of  1881.  but  that  the  words  'brothers'  and 
sisters*  include  as  well  brothers  and  sisters 
-of  the  half  as  of  the  whole  blood." 

It  thus  appears  that  at  the  time  of  the  en- 
actment of  the  Statute  of  Descents  of  1853, 


and  continued  in  force  to  the  present  time, 
the  words  "brothers"  and  "sisters,"  used  in 
a  statute  of  descents,  had  a  judicial  construc- 
tion so  as  to  include  by  them  as  well  broth- 
ers and  sisters  of  the  half  as  of  the  whole 
blood.    It  is  a  universal  rule  of  construction, 


implication.    Baker  v,  Cbalfont.  5  Whart.  477,  479 
(1846). 

Where  the  land  descended  to  an  intestate  from 
his  mother,  vho  was  the  devisee  of  her  father,  who 
took  by  devise  from  bis  father  the  purchaser,  it 
was  held  that  the  ffrandohildren  of  the  brother  of 
such  intestate^s  maternai  flrrandmother  were  not  of 
the  blood  of  the  first  purchaser,  and  could  not  bold 
as  against  nephews  of  the  father.  Lewis  v.  Gor- 
man, 5  Pa.  164  (1847). 

In  Lewis  v.  Gorman,  supra,  it  was  admitted  that 
the  plaintiff  was  not  entitled  by  virtue  of  the  11th 
section  of  the  Pennsylvania  Act  of  1888  giving  the 
real  and  personal  estate  of  an  intestate,in  every  case 
not  expressly  provided  for,  to  bis  next  of  kin  *^with- 
out  reerard  to  the  ancestor  or  other  relation  from 
whom  such  estate  may  have  come,  for,  they  being: 
the  grrandchildren  of  the  intestate^s  paternal  grand- 
father, the  plaintiff  was  not  next  of  kin,  being  one 
degree  furUier  removed,  plaintiff  based  his  claim 
upon  the  fact  that  he  was  the  blood  of  the  intes- 
tate^s  mother,  from  whom  the  estate  was  immedi- 
ately derived  by  descent,  and  was  therefore  to  be 
preferred  to  the  kindred  in  nearer  degree  who  had 
none  of  this  blood  in  their  veins.  The  court  ex- 
cluded him  from  any  portion  of  the  inheritance  by 
virtue  of  the  operation  of  the  proviso  in  the  9th 
section  of  the  Act  of  1838,  not  being  of  the  blood  of 
those  from  whom  the  estate  descended  or  by  whom 
it  was  given  or  devised. 

In  order  to  fascertain  who  are  the  ancestors  or 
other  relations,  within  the  meaning  of  the  Penn- 
sylvania  statute,  the  first  purchaser  must  be  looked 
to  as  such  person  as  the  propositus  from  whom  the 
inheritable  blood  is  to  be  traced.  Hart^s  App.  8  Pa. 
"SS,  37  (1848):  Lewis  v.  Gorman,  supra. 

Under  the  Pennsylvania  Act  of  April  27, 1888.  in 
the  distribution  of  an  intestate's  estate  the  next  of 
kin  of  the  blood  of  the  ancestor  or  other  relation 
from  whom  real  estate  descended,  or  by  whom  it 
was  given  or  devised,  are  alone  entitled  to  such 
real  estate  if  found  entirely  within  the  blood  of 
such  ancestor,  without  regard  to  the  other  rela-  [ 
tionshlp  which  they  bear  to  the  intestate.  Ranck's 
App.  118  Pa.  96(1886). 

In  May  v.  Espenshade,  1  Pearson  (Pa.)  189  a868), 
an  infant  inherited,  under  a  void  bequest,  land  ac- 
quired by  his  father  by  purchase,  and  died  leaving 
his  mother,  grandmother  on  his  father's  side,  and 
uncles  and  aunts,  half-blood  brothers  and  sisters  of 
his  father,  him  surviving.  The  half  blood  were  held 
entitled  before  the  grandmother  or  the  mother  of 
the  infant,  under  the  9th  section  of  the  Pennsyl- 
vania Act  of  1833,  as  being  of  the  blood  of  the  first 
purchaser,  standing  in  the  same  right,  as  far  as 
regards  other  kindred,  as  the  whole  blood,  although 
they  would  have  been  postponed  to  the  whole- 
blood  brothers  and  sisters. 

The  provision  in  the  Rhode  Island  Statute  of  1BS2, 
which  provides  that  an  ancestral  estate,  where 
there  are  no  children  of  .the  intestate,  "  shall  go  to 
the  next  of  kin  to  the  intestate  of  the  blood  of  the 
person  from  whom  such  estate  came  or  descended. 
If  any  there  be,"  was  a  proviso  to  the  canons  of 
the  statute,  pointing  out  the  degree  of  kindred 
prescribed  by  the  act  Itself,  and  reckoned  accord- 
ing to  its  canons.    Smith  v.  Smith,  4  R.  1. 1  (1854). 

In  Butler  v.  King,  2  Yerg.  116  (1836),  it  was  held 
that  if  property  came  from  a  father  by  descent,  it 
went  on  the  death  of  the  heir  to  the  brothers  and 
sisters  of  the  whole  and  half  blood  ee  parte  patema, 
but  that  if  such  property  had  been  derived  from  a 
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father  by  gift,  upon  the  death  of  the  son  after  the 
decease  of  a  father,  it  would  have  vested  In  the 
heirs  on  the  part  of  the  father.    Ibid. 

Thus  where  the  testator  left  a  wife  and  two  sons, 
and  devised  his  real  estate  to  bis  sons,  and  the  wife 
married  again  and  had  a  daughter  by  such  mar- 
riage,  one  of  the  sons  dying  without  tssne  and  in- 
testate, the  surviving  brother  was  held  entitled  to 
inherit  to  the  exclusion  of  the  sister  of  the  half 
blood.    IMd, 

The  Tennessee  Act  of  1796,  chap.  14,  was  construed 
as  intending  to  let  in  sisters  of  the  whole  and  half 
blood  to  share  equally  with  brothers  of  the  whole 
and  half  blood,  where  the  estate,  by  the  Act  of 
1784,  was  divided  between  brothers  and  sisters  of 
the  whole  and  half  blood;  in  such  a  case  by 
the  Act  of  1796,  the  estate  being  divided  equally  be- 
tween brothers  and  sisters  of  the  whole  and  half 
blood,  brothers  of  the  half  blood  who  cannot  in- 
herit under  the  Act  of  1784,  not  inheriting  under 
the  Act  of  1796.    Ibid. 

The  Tennessee  Act  of  1784,  chap.  23, 1 3,  embraces 
the  case  of  every  person  dying  intestate  seised  of 
an  inheritance,  regardless  of  whether  it  has  been 
acquired  by  descent  or  purchase,  and  also  regard- 
less of  the  source  of  the  intestate's  title,  and  places 
the  whole  and  half  blood  upon  precisely  equal  foot- 
ing, not  distinguishing  between  the  half  blood  of 
the  paternal  and  maternal  lines,  and  if  it  were  not 
for  the  restrictive  qualifications  found  in  the  pro- 
viso, both  would  stand  in  exactly  equal  right  to  the 
inheritance,  in  all  respects,  without  regard  to 
whether  the  intestate  had  acquired  the  estate  by 
descent  or  purchase,  or  whether  it  had  descended 
from  a  paternal  or  maternal  ancestor.  Nesbit  v. 
Bryan,  1  Swan,  468,  470  (1852). 

But  the  provision  in  the  Tennessee  act  of  descents, 
giving  a  preference  to  the  line  of  the  transmitting 
ancestor,  as  between  brothers  and  sisters  of  4be 
half  blood  in  the  descent  of  real  estate,  is  not  to  be 
applied  to  personalty.  Kyle  v.  Moore,  8  Sneed, 
188  a866). 

Where  an  intestate  died  without  issue,  seised  and 
possessed  of  real  and  personal  estate  derived  from 
his  father,  leaving  brothefs  and  sisters  of  the  whole 
blood  and  a  sister  of  the  half  blood  ex  parte  maUrtuu 
the  former  were  held  entitled  to  the  real  estate  to 
the  exclusion  of  the  latter,  who  had  no  inheritable 
blood.  Deadrick  v.  Armour,  10  Humph.  568, 507,  986 
(1860). 

The  Vermont  act  for  the  settlement  of  testate 
and  intestate  estates,  passed  March  8, 1787,  provides 
ir^r  alias  that  the  remainder  both  of  the  real  and 
personal  estate  shall  descend  in  the  proportioiis 
therein  mentioned  to  every  of  the  brothers  and 
sisters  of  the  intestate  of  the  whole  blood,  and  such 
as  legally  represent  them,or  if  there  be  no  such  kin- 
dred, then  to  the  parent  or  parents  of  the  Intestate, 
and  if  there  be  no  parents,  then  in  proportion  as 
aforesaid  to  every  of  the  brothers  and  sisters  of  the 
half  blood  of  the  intestate;  but  If  there  be  no  parent, 
brotJier  or  sister,  then  in  proportion  as  aforesaid 
to  every  of  the  next  of  kin  of  the  intestate  in  equal 
degree  and  those  who  legally  represent  them,  kin- 
dred of  the  whole  blood  taking  in  preference  to 
kindred  of  the  half  blood  in  the  same  degree. 
Brown  v.  Brown,  1  D.  Chip.  860  (1816). 

In  that  case,  brothers  and  sisters  of  the  intestate 
of  the  half  blood  claimed  a  moiety  as  next  of  kin« 
the  court  reversing  the  decision  of  the  court  below* 
which  gave  the  whole  estate  to  the  widow,  holding 
the  half  blood  entitled. 
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without  an  exception,  that  in  enacting  stat- 
utes the  legislature  will  be  presumed  to  have 
Acted  with  reference  to  the  construction  given 
to  former  statutes  couched  In  substantially 
the  same  language,  and  that  they  used  the 
words  in  that  sense.  State  v.  Swope,  7  Ind. 
^1 ;  Wiggins  v.  Keizer,  6  Ind.  252 ;  Brosee  v. 


State,  5  Ind.  75 ;  Bowman  v.  Conn,  8  Ind.  58 ; 
Qarrigue  v.  Parks  County  Comrs,  39  Ind.  73 ; 
Indianapolis,  B.  db  W.  R,  Go,  v.  Fountain 
County  Comrs,  Id.  215;  Endlich,  Interpreta- 
tion of  Statutes,  p.  12;  Sutherland,  Stat. 
Constr.  p.  546,  $  424. 
It  follows  that  the  provision  quoted  from 


With  respect  to  the  share  of  the  intestate's  son, 
who  predeceased  his  brother,  under  a^e  and  un- 
married, and  which  descended  to  the  brother,  the 
«ourt  held  that,  under  the  Wisconsin  statute,  such 
portion  did  not  descend  as  a  portion  of  the  estate 
of  a  deceased  brother,  but  as  a  portion  of  the  estate 
of  his  deceased  father,  and  that  therefore  the  in- 
heritance came  to  such  son  by  descent  from  his 
f ather,and  not  by  descent  from  his  brother,and  that 
therefore  the  sisters  of  the  half  blood  were  not  en- 
titled, and  that  the  lands  descended  to  the  llvioflr 
brothers  and  .sisters  and  the  children  of  deceased 
brothers  and  sisters  of  the  oriRlnal  intestate.  Per- 
kins V.  Simonds,  28Wis.flO,  96  (1871);  Klrkendall's 
Estate,  Cramer's  App.  48  Wis,  167  (1877). 

In  the  latter  case  the  court  held  that  kindred  of 
the  intestate  of  the  half  bloOb  inherited  equally 
with  those  of  the  whole  blood  in  the  same  degree, 
in  all  cases  except  in  ancestral  estates,  when  only 
such  half  blood  as  are  of  the  blood  of  the  ancestor 
from  whom  the  estate  came  shall  inherit.  Kirken- 
dalPs  Estate,  Cramer's  App.  mipra. 

In  Perkins  v.  Simonds.  mijn-a^  the  contention  was 
that  section  4  of  chapter  92  of  Wis.  Rev.  Stat. 
1858  was  not  applicable  to  a  case  where  the  intes- 
tate left  issue,  or  a  widow,  father,  mother,  brother, 
or  sister,  but  only  where  he  left  no  such  relative, 
and  where  his  estate  went  to  his  "next  of  kin"  pur- 
suant to  the  provisions  of  subdivision  6  of  section 
1  of  the  same  chapter,  and  that  therefore,  as  the  in- 
testate's son  last  deceased  left  sisters  of  the  half 
blood,  they  were  not  within  the  exceptions  con- 
tained in  section  4;  but  the  court  held  that  the  stat- 
ute did  not  admit  of  such  construction,  but  applied 
to  all  cases  falling  within  its  terms,  and  was  not 
limited  to  those  in  which  the  intestate  died  not  leav- 
ing issue  or  a  widow,  father,  mother,  brother,  or 
sister. 

do  in  construing  the  same  section  the  court,  in  a 
later  case,  held  that  by  the  word  *•  unless  "  no  sen- 
eral  rule  of  inheritance  was  established— but  a  mere 
particular  exception  to  the  half  blood  as  defined  in 
the  prior  clause,  and  that  a  next  of  kin  of  the  full 
blood  of  an  intestate  would  take,  though  not  of 
the  blood  of  the  ancestor  of  such  intestate,  holding 
the  plain  grammatical  construction  of  such  clause 
to  be  that  kindred  of  the  intestate  of  the  half  blood 
shall  inherit  equally  with  those  of  the  whole  blood 
In  the  same  degree  In  all  cases,  except  that  if  the 
estate  was  ancestral,  only  such  kindred  of  the  half 
blood  as  were  of  the  blood  of  the  ancestor  from 
whom  the  estate  came  shall  inherit,  approving  of 
the  construction  as  given  by  the  court  in  Periiins 
y.  Simonds,  28  Wis.  90  (1871),  although  in  the  present 
case  there  were  no  kindred  of  the  half  blood  to  be 
affected  by  the  provisions  of  the  statute.  Kirken- 
dall's  Estate,  Cramer's  App.  43  Wis.  167, 174  a877). 

Where  land  acquired  by  devise  descended  to  the 
devisee's  three  children,  two  of  whom  died,  the 
survivor  thus  acquiring  the  whole,  it  was  held  that, 
under  the  Rhode  Island  Statute  of  1822,  the  portion 
or  third  part  vested  in  such  survivor  passed  upon 
her  decease  to  the  heirs  of  the  whole  blood  of  the 
original  testator.  (Gardner  v.  Collins,  27  U.  S.  2 
Pet.58,  7L.ed.347a829). 

It  was  the  purpose  of  the  legislature  of  Rhode 
Island  to  keep  estates  in  the  blood  of  the  ancestor 
who  was  the  stock  of  descent,  such  distinction '.be- 
ing the  only  one  intended  to  be  made  between  an- 
-cestral  and  other  estates.  Cole  v.  fiatley,  2  Curt.  C. 
O.  662  (1866). 
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VI.  When  the  statute  not  express. 

In  some  few  cases  the  state  statutes  make  no  ex- 
press provision  for  the  inheritance  of  the  half 
blood,  but  yet  the  courts  have  construed  them  as 
admitting  the  half  blood  to  an  equal  position. 

This  was  the  case  in  Indiana  under  the  Statute 
of  1831,  the  case  of  Clark  v.  Sprague,  6  Blackf.  4US, 
414  (1840),  deciding  that,  although  the  statute  was 
not  express  in  its  terms,  yet,  there  being  no  express 
exclusion  of  the  half  blood,  they  were  equally  en- 
titled with  the  whole  blood  to  the  real  and  personal 
estate  of  the  deceased. 

So  the  Iowa  statute  makes  no  express  provision 
for  the  half  blood,  yet  in  Neeley  v.  Wise,  44  Iowa, 
644  (1876),  where  deceased  died  intestate  without 
parents  or  issue  seised  of  real  estate,  leaving 
brothers  and  sisters  of  the  whole  and  half  blood 
and  a  husband,  who  claimed  half  the  estate 
upon  partition,  the  brothers  and  sisteis  claim- 
ing the  residue,  the  widow  of  the  father  of  the  de- 
ceased by  his  second  marriage  with  her  children  of 
such  marriage  also  claiming  part,— the  court  held 
that  under  the  revised  code  the  children  of  the 
half  blood  inherited  equally  With  those  of  the 
whole  in  cases  where  the  inheritance  was  derived 
through  a  common  parent. 

The  same  conclusion  would  seem  to  have  been 
reached  by  the  court,  under  the  Louisiana  Civil 
Code,  article  910,  in  the  case  of  Pearson  v.  Grlce,  6 
La.  Ann.  282  (1861).  See  this  case  more  fully  under 
headrv.,  «ipra. 

So  the  Supreme  Court  of  the  United  States  placed 
a  like  construction  upon  the  Rhode  Island  Statute  of 
1822,  in  the  case  of  Gardner  v.  Collins,  27  U.  8.  2  Pet. 
68,  7  L.  ed.  347  (1829),  holding  that  the  phrase  *'of  the 
blood,"  as  used  therein,  meant  and  included  the 
half  blood.    See  also  this  case,  head  IIL,  supra, 

VII.  Cases  wherein  the  whole  blood  is  preferred. 

In  some  states  a  preference  is  given  to  the  whole 
blood;  thus— 

Where  legacies  were  vested,  the  enjoyment  only 
being  postponed,  and  one  legatee  died  before  the 
happening  of  the  contingencies  mentioned  in  the 
wilU  leaving  a  child  by  a  first  and  throe  by  a  second 
marriage,  two  ot  the  latter  dying,  their  portions  in 
theh:  father's  legacy  were  held^o  vest  in  their  sister 
of  the  whole  blood  to  the  exclusion  of  the  sister  of 
the  half  blood,  the  Alabama  Statute  (Clay's  Digest, 
168),  section  2,  preferring  the  whole  blood  In  equal 
degree  to  the  kindred  of  the  half  blood  in  the  same 
degree.    McLemore  v.  McLcmore,  8  Ala.  687  (1846). 

The  Delaware  statute  only  prefers  brothers  and 
sisters  of  the  whole  blood  to  brothers  and  sisters  of 
the  half  blood.  McKInney  v.  Mellon,  3  Houst. 
(Del,)  277  (1864). 

Again,  in  King  v.  Neely,  14  La.  Ann.  160  (1869), 
the  heirs  at  law  were  the  children  of  two  sisters  of 
the  full  blood  and  a  sister  of  the  half  blood,  and 
the  property  of  the  deceased  was  situate  in  Mis- 
sissippi, the  statute  of  which  state,  regulatmg  the 
distribution  of  estates  among  collateral  heirs,  pro- 
vided that  when  there  shall  be  no  children  of  the 
intestate,  nor  descendants  of  such  children,  the 
estate  shall  descend  to  the  brothers  and  sisters  of 
the  intestate  and  their  descendants  \n  equal  parts, 
the  descendants  of  a  sister  or  brother  of  the  intes- 
tate to  have  in  equal  parts  among  them  their  de- 
ceased parent's  share,there  being  no  representation 
among  collaterals,  except  with  the  descendants  of 
the  brothers  and  sisters  of  the  intestate,  and  in  no 
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section  2470,  Rev.  Stat.  1881  (Rev.  Stat. 
1894,  ^  2625),  casting  the  descent  upon  the 
brothers  and  sisters  of  the  intestate  living 
and  the  descendants  of  such  as  are  dead,  in- 
cludes as  well  brothers  and  sisters  of  the  half 
blood  and  their  descendants,  as  those  of   the 


whole  blood,  unless  this  meaning  is  in  some 
way  controlled  or  modified  by  some  other 
section.  Sutherland,  JStat.  Constr.  §  288. 
says  that  ''one  who  contends  that  a  section 
of  an  act  must  not  be  read  literally  must  be 
able  to  show  one  of  two  things,— either  that 


case  a  dietinotioo  between  the  kindred  of  the  whole 
and  half  blood,  except  the  kindred  of  the  whole 
blood  in  equal  degree  beioflr  preferred  to  the  kin- 
dred of  the  half  blood  in  the  same  degree.  The 
court  therefore  held  that  the  nephews  and  nieces 
of  the  fiill  blood  ezcioded  the  sister  of  the  half 
blood  by  effect  of  representation. 

The  system  of  descent  established  by  statute  in 
Delaware  as  to  real  estate  provides  that  when  any 
person,  having  title  or  any  manner  of  right,  legal  or 
equitable,  to  any  lands,  tenements,  or  heredita- 
ments, dies  intestate  as  to  the  same,  such  lands  de- 
scend and  pass  in  fee  simple,  fl)  to  the  children  of 
the  intestate,  and  the  lawful  issue  of  any  such  child 
or  children  who  may  have  died  before  the  intestate: 
but  if  there  be  no  such  child  or  children,  or  issue 
of  such  chUd  or  children,  then,  (2)  to  the  brothers 
and  sisters  of  the  intestate  of  the  whole  blood  and 
to  the  issue  of  such  deceased  brothers  and  sisters 
who  may  have  died  before  the  decease  of  the  in? 
testate:  but  if  there  be  none  such,  then,  (3)  in  like 
manner  to  the  brothers  and  sisters  and  issue  of  such 
of  the  half  blood,  the  statute  not  excluding  the 
half  blood  from  inheriting  if  there  be  no  heir  of 
the  whole  blood.  Doe,  Kean,  v.  Roe,  2  Harr.  (DeL) 
108,  29  Am.  Dec.  880  (1886). 

In  Fatheree  v.  Fatheree.  Walk.  (Hiss.)  811  (1828). 
plaintiff,  a  half-brother  of  the  defendant,  claimed  a 
distributive  share  of  a  deceased  brother^s  estate, 
the  defendant  claiming  as  heir  of  the  intestate. 
The  intestate  left  neither  wife  nor  descendants. 
Under  the  Mississippi  statute  of  distribution,  the 
court  held  that  amonir  collaterals,  such  as  brothers 
and  sisters,  those  of  the  whole  blood  were  to  be 
preferred  to  those  of  the  half  blood;  but  if  there 
were  no  collaterals  of  the  whole  blood,  but  of  the 
half  blood,  then  the  half  blood  collaterals  inherited, 
the  same  rule  applying  to  both  real  and  personal 
estate. 

The  Mississippi  statute,  under  which  the  above 
case  of  Fatheree  v.  Fatheree  was  decided,  pro- 
vides that  ''there  shall  be  no  representation  among 
collaterals,  except  with  the  descendants  of  the 
brothers  and  sisters  of  the  intestate;  and  there 
shall  in  no  case  be  a  distinction  between  the  kin- 
dred of  the  whole  and  half  blood,  except  that  the 
kindred  of  the  whole  blood  in  equal  degree  shall  be 
preferred  to  the  kindred  of  the  half  blood  in  the 
same  degree.'^ 

In  Hulme  v.  Montgomery,  81  Bfiss.  106  (1866),  the 
oourt  approved  of  the  construction  placed  upon 
the  Mississippi  statute  in  the  case  of  Fatheree  v. 
Fatheree,  Walk.  (Miss.)  811  (1828),  supra,  stating  that 
the  language  was  so  plain  and  unambiguous  as 
scarcely  to  admit  of  construction  at  all,  and  that, 
even  if  they  were  doubtful  as  to  the  propriety  of 
the  interpretation  which  was  then  put  upon  the 
act,  they  would  not  feel  authorized  to  dissent 
from  it. 

So  in  Uoott  V.  Terry,  37  Miss.  66  a850),  the  question 
was  whether,  when  the  brothers  and  sisters  of  the 
whole  blood  of  a  party  dying  intestate  all  died, 
leaving  children,  such  chUdren  were  entitled  to 
the  inheritance  under  the  statute  of  descent  and 
distribution  by  right  of  representation  of  their 
parents,  to  the  exclusion  of  the  sister  of  the  half 
blood  of  the  Intestate  who  survived  her  brothers 
and  sisters  of  the  whole  blood.  The  oourt  held 
that  such  children  were  entitled  by  right  of  repre- 
sentation to  the  exclusion  of  such  sister  of  the 
half  blood. 

In  Ravenscroirt  v.  Shelby,  1  Mo.  604  (1826),  it  was 
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held  that  lands  in  that  territory  did  not,  in  the 
year  1807,  descend  to  the  half  blood  as  well  as  to 
the  whole. 

In  Den,  Hanoe,  v.  McKnight,  11  N.  J.  L.  456  aSS»K 
the  testator  devised  a  specific  portion  of  his  real 
estate  to  his  executors  with  power  to  dispose  of 
the  same,  and  also  the  remainder  of  his  real  estate*, 
as  they  might  see  best,  together  with  the  remainder 
of  the  personal  estate.  The  proceeds  to  be  applied 
to  the  support  of  his  wife  and  children  until  the 
latter  respectively  attained  the  age  of  twenty-one 
years,  when  the  overplus  was  to  be  equally  divided 
between  the  wife  and  children  orfthe  survivors. 
The  widow  survived  and  only  one  child  of  the  tes- 
tator attained  twenty- one  and  took  the  fee  simple 
in  equal  portions  with  the  mother.  The  widow 
dying  leaving  a  child  by  a  second  marriage,  the 
court  held  that  upon  the  death  of  such  surviving 
child  of  the  testator  without  Issue  leaving  no 
brother  or  sister  of  the  whole  blood,  his  moiety  de- 
scended to  his  sister  of  the  half  blood  by  the  same 
mother  by  virtue  of  the  construction  of  section  a 
of  the  New  Jersey  Act  of  1780,  adopted  by  the 
court  in  Arnold  v.  Den,  Phoenix,  6  N.  J.  L.  862  (18s»)« 
to  the  exclusion  of  her  half-sister  by  the  second 
nuuTlage  of  her  father,  the  second  husband  of  the 
widow  of  the  testator. 

The  New  Jersey  Statute  of  May  24, 1807,  provides 
that  if  any  person  possessed  of  or  entitled  to  real 
estate  in  his  or  her  own  right  in  fee  simple  shall 
die  without  making  a  will  disposing  thereof,  and 
without  any  brother  or  sister  of  the  whole  blood, 
and  shall  leave  a  brother  or  brothers,  a  sister  or 
sisters,  a  brother  and  sister  or  sisters,  or  brothers 
and  sister  of  sisters  of  the  half  blood,  the  said  real 
estate  of  such  person  shall  descend  to  and  be  in- 
herited by  such  kindred,  as  the  case  may  be,  of  the 
half  blood.  In  the  manner  and  proportions  be- 
tween male  and  female  directed  by  the  1st  section 
of  this  Act."  Den,  Pierson,  v.  DeHart,  8  N.  J.  L. 
78  (1800). 

In  the  above  case  the  testator  devised  real  estate 
to  his  wife  for  life,  remainder  in  fee  to  his  grand- 
son, who  died  under  age  and  without  issue  leaving 
a  sister  of  the  whole  blood,  who  also  died  under  age 
without  issue,  and  a  brother  and  sister  of  the  half 
blood  ex  parte  matema  by  the  second  marriage  of 
his  mother,  and  also  uncles  and  aunts,  children  of 
the  testator,  under  whom  the  defendant  claimed. 
The  widow,  the  mother  ;of  the  grandson,  also  had 
issue  of  a  third  imarrlage,  after  the  death  of  the 
sister  of  the  grandson  of  the  testator  before  the  de- 
cease of  the  testator's  widow  under  whom  the 
plaintiff  claimed.  The  court  held  the  defendants 
entitled  and  eircluded  the  half  blood,  such  exclu- 
sion not  being  that  of  the  issue  of  an  ancestor  by 
different  venters,  not  carrying  the  estate  out  of  the 
family  of  the  ancestor. 

See  also  Den,  Lloyd,  v.Urison,  2  N.  J.  L.  197  (1807); 
Den,  Stretch,  v.  Stretch,  4  N.  J.  L.  182  (1818);  Den, 
Delaplaine,  v.  Jones,  8  N.  J.  L.  419  (1824),  the  hit- 
ter case  decided  under  the  New  Jersey  Act  of  1817^ 
8ut)ra,  head  V. 

Under  the  laws  of  New  Mexico,  brothers  and 
sisters  of  the  half  blood  are  excluded  from  the 
particlpatloQ  in  the  personal  property  of  an  intes- 
tate where  there  are  brothers  and  sisters  of  the 
whole  blood.  In  the  Goods  of  Mercure,  Tucker. 
288  (1867),— in  which  case  the  half  blood  were  ex- 
cluded in  the  distribution  of  shares  as!  next  of  kin 
in  the  personal  estate  of  the  intestate  in  the:«tate 
of  New  York. 
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thore  is  some  other  section  which  cuts  down 
or  expands  its  meaning,  or  else  the  section 
itself  is  repugnant  to  the  general  purview." 
There  is  no  claim  that  the  section  referred  to 
is  repugnamt  to  the  purview.  But  it  is  as- 
sumed by  appellants'    learned  counsel  that 


the  only  provision  for  kindred  of  the  half 
blood  is  made  by  section  2472,  Rev.  Stat. 
1881  (1  Bums'  Rev.  Stat.  1894,  §  2637),  and, 
as  it  omits  descendante  of  the  half  blood, 
none  of  the  kindred  of  the  half  blood  can  in- 
herit but  half-brothers  and  half-sisters.      It 


If  the  estate  does  not  come  to  the  intestate  by  de- 
scent, but  by  purchase,  it  passes  to  the  brothers 
and  sisters  of  the  whole  blood  only.  Freeman  v. 
Allen,  17  Ohio  St.  527  (1867). 

In  Stembel  v.  Martin.  Stone  v.  Doster,  50  Ohio  St. 
485,  521  (1893).  the  question  presented  was  whether, 
when  the  relict  of  a  former  deceased  busband  or 
wife  dies  intestate  and  without  issue,  possessed  of 
real  or  personal  estate  which  came  to  the  intestate 
from  such  hu8t)and  or  wife,  in  the  manner  con- 
templated by  the  Act  of  April  11,  1877  (74  Ohio 
Laws,  81),  the  one  half  ,'of  the  property  passed  and 
'  descended,  under  the  provisions  of  thatactand  the 
statute  to  which  it  is  supplemented,  to  the  brothers 
and  sisters  of  the  whole  blood  of  the  former  hus- 
band or  wife  and  their  representatives,  in  prefer- 
ence to  those  of  the  half  blood  and  their  repre- 
sentatives, or  to  both  classes  equally.  The  court 
was  of  opinion  that  half  of  the  property  which 
went  to  the  brothers  and  sisters  of  the  former  de- 
.  ceased  husband  or  wife  descends  in  the  same  way; 
first,  to  the  brothers  and  sisters  of  the  whole  blood 
or  their  representatives,  and  if  there  were  none 
then  to  those  of  the  half  blood  and  their  representa- 
tives, the  other  half  going  to  brothers  and  sisters 
of  the  deceased  relict  and  their  representatives  in 
like  order,  the  statute,  employiner  the  same  lan- 
guage in  disposing  of  each  half,  must  be  presumed 
to  have  used  it  with  respect  to  both  in  the  same 
sense,  there  being  nothing  to  indicate  a  different 
intention.  The  section  in  dispute  was  4102  of  the 
Revised  Statutes  of  Ohio.  {Justice  Mlnahall  dis- 
sentinir.) 

So  it  has  been  held  that  a  moiety  passing,  under 
the  provisions  of  9  4168  of  the  Ohio  Revised  Stat- 
utes, to  brothers  and  sisters  of  a  former  deceased 
husband  or  wife,  is  e<Dverned  by  the  statute  to 
which  such  act  is  supplementary,  and  therefore 
those  of  the  whole  blood  have  precedence.  Martin 
V.  Falconer,  6  Ohio  C.  Ct.  Rep.  584, 686  (1891). 

The  statute  in  force  at  the  time  of  the  passage  of 
the  Ohio  Statute  of  April  11, 1877,  supplementary 
to  the  act  regulating  descents  and  the  distribution 
of  personal  estate  (74  Ohio  Laws,  81)  shows  the  pol- 
icy  of  the  state  to  be  that,  excepting  real  estate  an- 
cestral in  character,  brothers  and  sisters  of  the 
whole  blood  take  to  the  exclusion  of  those  of  the 
half  blood.    Ibid, 

The  pertinent  provision  of  such  act  is  that  the 
estate  shall  pass,  ''one  half  to  the  brothers  and  sis- 
ters of  such  deceased  husband,"  and  full  effect  is 
given  thereto  by  decreeing  that  the  property 
passes  to  such  brothers  and  sisters  in  the  order  es- 
tablished by  91 2  and  4  of  the  former  Act.  that  is  to 
the  whole  blood,  and,  if  none  of  such  blood,  then 
to  those  of  the  half  blood  and  their  legal  repre- 
sentatives.   Ihid. 

In  Cresoe  v.  Laldley,  2  Binn.  279,  285, 286  (1810),  an 
intestate  died  seised  in  fee  simple  of  lands  which 
had  conae  to  him  by  descent  from  bis  father,  leav- 
ing a  mother,  a  brother  of  the  half  blood  on  the 
part  of  the  mother,  a  maternal  grandfather  and 
grandmother,  a  paternal  great  aunt  who  was  the 
plaintiff  In  the  suit,  and  several  cousins,  children 
of  paternal  great  uncles  and  great  aunts.  The 
plaintiff  claimed  a  fifth  as  one  of  the  next  of  kin 
an^  the  defendant  held  under  the  heir  at  common 
law.  The  question  was  whether  the  case  was  in- 
cluded in  either  of  the  acts  directing  the  descent 
of  real  estate  of  persons  dying  intestate.  The 
court  held  that  the  plaintiff  was  not  entitled  to  re- 
cover, not  bringing  her  case  within  either  of  the 
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acts  of  assembly  of  the  19th  day  of  April,  1794,  and 
the  4th  day  of  April,  1797,  the  former  of  which 
enacts  that  *^e  real  and  personal  estate  of  any 
person  dying  intestate,  in  case  such  person  leaves 
neither  widow  nor  lineal  descendant,  nor  father  or 
mother,  nor  brother  or  sister  of  the  whole  or  half 
blood,  nor  lawful  issue  of  any  brother  or  sister  of 
the  whole  or  half  blood,  shall  descend  to  and  be 
divided  among  the  next  of  kin  of  equal  degree," 
the  Act  of  1797  making  no  alteration  in  the  at>ove 
provision,  it  being  a  caaua  omisam  in  the  interstate 
laws,  the  heir  at  common  law  taking  in  such  cases. 

In  Stark  v.  Stark,  55  Pa.  62  (1867),  real  estate  was 
devised  to  a  daughter,  who  died  intestate  leaving 
brothers  and  sisters  of  the  whole  and  half  blood. 
It  was  held  that,  under  the  Pennsylvania  Act,  9  27 
(1  Brightly's  Purd.Dig.  808),tho8e  of  the  whole  blood 
took  the  estate  in  preference  to  the  half. 

When  the  half  blood  are  called  upon  to  inherit 
under  section  9  of  the  Pennsylvania  Act  of  1838,  as 
being  of  the  blood  of  the  first  purchaser,  they  stand 
in  the  same  right,  so  far  as  regards  other  kindred, 
as  the  whole  blood,  although  they  would  be  post- 
poned and  not  share  equally  with  the  whole 
brothers  and  sisters.  May  v.  EBpensbade,  1  Pearson 
(Pa.)  139  (1858). 

With  respect  to  brothers  and  sisters  inheriting 
from  each  other,  the  whole  blood  is  preferred, 
under  the  Pennsylvania  Intestate  Laws  of  1888. 
Banner  v.  Sbissler,  31  Pa.  289  a858).  See  also  Baker 
V.  Chalfant,  5  Whart.  477  (1846),  infra,  VUh;  Ex 
parte  Mays,  2  Rich.  L.  61  a845). 

In  Lawson  v.  Perdriaux,  1  MoCord,  L.  282  (1821),  it 
was  held  that  under  the  South  Carolina  Act  of  179L 
as  amended  by  the  Act  of  1797,  a  brother  of  the  half 
blood  was  not  entitled,  as  a  brother  or  sister  of  the 
whole  blood,  t^  a  distributive  share  of  the  real  es- 
tate of  an  intestate,  who  died  leaving  no  brother  or 
sister  of  the  whole  blood  but  a  mother  him  surviv- 
ing, and  that  the  mother  took  the  whole  estate.  . 

Under  the  above  statute  and  amendment  a 
brother  of  the  half  blood  Is  by  no  construction  to 
be  placed  upon  the  same  footing  with  a  brother  of 
the  whole  blood.    Ibid. 

In  Charleston  v.  Bagermeyer,  1  Riley,  Eq.  117 
(1837),  letters  of  administration  were  granted  of  the 
intestate's  estate  which  was  entirely  personal,  and 
no  claim  was  interposed  by  the  next  of  kin,  and  an 
inquisition  of  escheat  was  prosecuted,  the  amount 
in  the  hands  of  the  administrator  being  paid  over 
to  the  city  council.  Upon  a  bill  filed  for  distribu- 
tion of  the  estate  among  the  intestate^s  next  of  kin, 
who  were,  a  sister  of  the  whole  blood  who  died  a 
widow  intestate  leaving  three  children,  another 
sister  of  the  whole  blood  who  died  a  widow  leaving 
children,  and  children  of  a  sister  of  the  whole  blood 
who  died  prior  to  the  intestate,  and  also  sisters  ot 
the  half  blood,— the  court  held  that  if  there  had  been 
no  brother  or  sister  of  the  whole  blood  surviving 
the  intestate,  the  sisters  of  the  half  blood  would 
have  been  placed  upon  the  footing  jvith  the  chil- 
dren of  the  deceased  sister  of  the  whole  blood,  but 
that  by  the  act  of  distribution  they  were  not  to  be 
permitted  to  take  while  there  were  sisters  of  the 
whole  blood;  and  as  the  rights  of  the  parties  were 
fixed  by  the  death  of  the  intestate,  the  estate  was 
distributable  into  three  parts,  one  part  to  each  of 
the  three  sisters  of  the  whole  blood  and  their  de- 
scendants. 

Brothers  and  sisters  of  the  half  blood  cannot  in- 
herit from  a  colored  man,  under  the  South  Carolina 
statutes   legalizing    marriages    between    former 
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provides  that  '* kindred  of  the  half  blood 
shall  inherit  equally  with  those  of  the  whole 
blood;  but  if  the  estate  shall  have  come  to  the 
intestate  by  gift,  devise,  or  descent  from  any 
ancestor,  those  only  who  are  of  the  blood  of 
such  ancestor  shall  inherit:   provided,  that 


on  failure  of  such  kindred,  other  kindred  of 
the  half  blood  shall  inherit  as  if  they  were 
of  the  whole  blood.  **  It  is  to  be  observed 
that  the  principal  object  and  purpose  of  this 
section,  as  appellants*  learned  Counsel  con- 
tends, are  to  limit  the  right  of  inheritance 


slaves,  whether  their  mother  is  to  be  regarded 
under  such  statutes  as  tbe  lawful  wife  of  their 
father  or  not,  where,  without  being  sold  or  sent  oif 
in  such  a  way  as  to  make  a  diasolutiou  of  tbe  mar- 
riage,  the  father  left  tbe  mother  for  another 
woman,  with  whom  he  lived  during  the  lifetime  of 
the  former  and  by  whom  he  was  the  father  of  the 
man  from  whom  the  inheritance  was  claimed;  and 
if  the  children  of  the  first  marriage  are  legitimate, 
the  son  of  tbe  second  is  not,  and  there  can  be  no  in- 
heritance between  them.  Clement  v.  Riley,  33  8.  C. 
<J6,  82  (1890). 

Where  a  testator  died  unmarried  and  without 
issue,  leaving  neither  brother  nor  sister  or  their 
issue,  nor  father  or  mother,  him  surviving,  having 
acquired  lands  in  his  lifetime,  the  question  de- 
cided under  subsection  2  of  section  2420  of  the 
Tennessee  Code  being  as  to  the  right  of  the  heir  on 
the  part  of  the  mother,  who  died  leaving  a  brother 
and  sister,  the  former  dying  unmarried  and  with- 
out issue,  the  sister  marrying  and  having  children, 
two  of  whom  were  living,  the  third  baving  died 
leaving  children,  who  also  died  without  issue,  tbe 
father  of  such  last  child  marrying  again  and  having 
five  children  by  such  marriaffe,such  last-mentioned 
children  claiming  as  half  brothers  and  sisters,  to 
inherit,— the  court  held  that  under  the  section  of 
the  code,  the  child  of  a  sister  of  the  mother  took  in 
preference  to  the  half-brothers  on  the  part  of  the 
deceased  son  of  the  deceased  daughter  of  the  sister, 
the  statute  calling  for  an  heir  "representing  those 
in  equal  degree  of  relationship  to  the  intestate, ^^ 
and  not  for  a  person  representing  one  who  is  him- 
self only  a  representative,  subsection  1  of  such 
section  defining  the  representation  of  lineal  de- 
scendants, and  subdivision  2  providing  for  the  rep- 
resentation of  brothers  and  sisters 'by  their  lineal 
descendants.  Selby  v.  Hollingsworth,  13  Lea,  145, 
147, 148  (1884). 

In  Wardlow  v.  Miller,  60  Tex.  39R,  898  a887),  it  was 
held  that  by  the  civil  law  in  force  in  Texas  at  the 
death  of  the  deceased,  in  the  year  1836,  his  brothers 
of  tbe  full  blood  and  a  daughter  of  a  deceased 
brother  of  the  full  blood  were  entitled  to  inherit 
his  estate  to  the  exclusion  of  brothers  and  sisters  of 
the  half  blood. 

Again,  in  Franklin  v.  Piper,  5  Tex.  Civ.  App.  253, 
259  (1888),  where  the  land  in  question  was  patented 
to  the  heirs  of  the  deceased,  an  unmarried  man, 
who  left  brothers  and  sisters  of  the  whole  blood 
and  brothers  of  the  half  blood  and  descendants  of 
a  brother  of  the  half  blood  him  surviving,— it  was 
held  that,  under  the  law  in  force  in  Texas  prior  to 
the  Act  of  1848,'the  estate  passed  to  the  brothers  and 
sisters  of  the  whole  blood  to  the  exclusion  of  the 
brothers  of  the  half  blood  and  their  issue,  the  laws 
of  descent  and  distribution  not  having  been 
changed  until  the  Act  of  March  18, 1848.  Wardlow 
v.  Miller,  supra^  followed. 

V  III.  When  7\fLtf  hloed preferred  to  remoter  relativee 
of  the  whole  Mood, 

When  a  statute  does  not  really  require  a  different 
interpretation,  Justice  Is  best  promoted  by  prefer- 
ring brothers  and  sisters  of  the  half  blood  to  those 
more  distantly  related.  Pond  v.  Irwin,  118  Ind. 
i843a888). 

In  Cox  v.  Clark,  93  Ala.  400,  404  (1890),  an  action  of 
ejectment,  the  owner  died  leaving  three  children, 
and  grandchildren  of  two  deceased  children,  a 
grandchild  subsequently  dying  leaving  no  issue, 
and  no  brother  or  sister  of  tbe  whole  blood,  but 
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leaving  brothers  and  sisters  of  the  half  blood,  tbe 
plaintiffs  in  the  action,  neither  father  nor  mother 
of  the  plaintiffs  being  a  descendant  of  such  de- 
ceased owner  from  whom  inheritance  was  derived, 
the  only  title  set  up  by  them  being  that  derived 
through  the  half-sister,  tbe  grandchild  of  such 
owner,  who  inherited  a  fifth,  and  who  survived  the 
intestate,  her  father.  The  court  held  that  if  the 
grandchild  so  dying  bad  left  sur\iving  her  a 
brother  or  sister  on  the  maternal  side,  through 
whom  the  inheritance  came,  or  children  of  such 
brother  or  sister,  such  would  take  to  the  entire  ex- 
clusion of  the  half  blood  of  the  f ather^s  side;  but, ' 
there  being  no  child  of  the  intestate,  or  brothers 
or  sisters  of  the  intestate  on  the  maternal  side,  the 
half  brothers  and  sisters,  though  on  the  father^s 
side,  were  next  in  degree,  and  by  force  of  the  stat- 
ute (Code,  88  1915,  1919)  and  the  qualifying  words 
thereof,  took  in  preference  to  the  uncles  and 
aunts,  who  were  not  in  tbe  same  degree  with  the 
half  brother  or  sister. 

Where  the  intestate  died  owning  lands  which  had 
descended  to  her  from  her  husband,  unmarried 
and  leaving  no  children  or  other  lineal  descendants 
either  of  the  whole  or  half  blood,  under  the  Indi- 
ana statutes  a  half  brother  of  the  blood  of  the  an- 
cestor took  to  the  exclusion  of  kindred  of  the  blood 
more  distantly  related.    Pond  v.  Irwin,  supra. 

In  Clay  v.  Cousins,  1  T.  B.  Mon.  75  (1824).  the  ques- 
tion was  whether,  on  the  death  of  an  infant,  lands 
which  were  derived  from  bis  father  passed,  by 
operation  of  law,  to  the  brother  and  sister  of  his 
father,  or  descended  to  his  half  brother  on  the  part 
of  his  mother.  The  court  held  the  right  of  inherit- 
ance depended  upon  the  principles  established  by 
civil  Institutions,  and  the  legislature  having  en- 
acted a  law  regulating  thS*  descent  of  estates  in 
that  elate,  the  question  w^s  to  be  decided  by  the 
statute,  and  that  under  tbe  statute  of  Kentucky, 
which  contained  the  provisions  of  the  Virginia 
Acts  of  1785  and  1790,  the  estate  descended  to  tbe 
brother  of  the  half  blood,  and  not  to  tbe  brother 
and  sister  of  the  father. 

In  Conant  v.  Kent,  130  Mass.  178  (1881),  the  de- 
ceased died  leaving  no  issue,  father,  mother, 
brother,  or  sister,  but  leaving  nephews  and  pieces 
of  the  whole  and  half  blood,  and  a  grrand  nephew, 
son  of  a  deceased  niece  of  the  whole  blood.  Under 
the  Massachusetts  Statute  of  1876,  cbap.  220,  §  1, 
providing  that  if  a  person  dies  intestate  leaving  no 
issue,  and  no  father,  mother,  brother,  or  sister,  bis 
estate  shall  go  to  his  next  of  kin  in  equal  degree, 
the  court  held  that  tbe  estate  went  to  the  children 
of  deceased  brothers  and  sisters  as  tbe  next  of  kin 
of  intestate  to  the  exclusion  of  the  children  of  de- 
ceased nephews  and  nieces,  the  nephews  and  nieces 
of  the  half  blood  taking  equally  with  those  of  tbe 
whole  blood,  the  Statute  of  1880,  chap.  219,  abolish- 
ing the  distinction  and  allowing  the  issue  In  what- 
ever degree  of  every  deoeased  brother  or  sister  to 
share  by  right  of  representation  in  all  such  cases, 
not  affecting  the  rights  acquired  under  tbe  Statuite 
of  1876. 

In  Rowley  v.  Stray,  82  Mich.  70  (1875),  the  land  in 
controversy  descended  to  the  deceased  from  his 
father,  who  died  leaving  tbe  estate  and  a  widow 
him  surviving,  the  nearest  surviving  kindred  of 
the  intestate  being  his  father's  mother  and  the  chU- 
dren  of  bis  mother's  (the  widow's)  second  marriage, 
the  question  being  whether  the  father^s  mother  or 
the  brothers  and  sisters  of  the  half  blood  inherited. 
The  court  held  that  the  half  plood  took  under  the 
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by  kindred  of  the  half  blood.  Bat  the  lim- 
itation is  not  in  the  direction  of  confining 
the  right  of  inheritance  exclusively  to  the 
half-brothers  and  half-sisters,  as  contended 
by  appellants ;  but  it  is  to  limit  the  right  to 
those  of  the  half  blood  only  who  are  of  the 


blood  of  the  ancestor  from  whom  the  estate 
shall  have  come  to  the  intestate  by  gift,  de- 
vise, or  descent,  if  there  are  any  such  half- 
blood  kindred,  or  rather,  to  exclude  from 
such  inheritance  kindred  of  the  half  blood 
who  are  not  of  the  blood  of  the  ancestor, 


statute  in  priority  to  the  grandmother,  even 
•  though  the  iatter  was  in  the  same  defirree  of  kin- 
ship to  the  intestate  as  computed  by  the  rules  of 
the  civil  law,  and  was  of  the  blood  of  the  ancestor 
from  whom  the  estate  came  to  the  Intestate,  while 
the  former  were  not. 

And  under  the  Spanish  law,  which  prevailed  in 
Missouri  prior  to  September,  1807,  if  a  man  died 
without  deeocndants  or  ascendants  leaving  brothers 
of  the  half  blood  only  and  paternal  aunts,  the 
brothers  of  the  half  blood  succeeded  to  the  exclu- 
sion of  the  paternal  aunts.  Cutter  v.  Waddingham, 
22  Mo.  206,^060  (1866). 

In  Doe,  Shcppard,  V.  Shepp€urd,7  N.  C..333,  408, 
404  (1819),  the  claim  was  one  of  the  half  blood,  the 
lands  having  been  devised  in  tail  to  the  first,  sec- 
ond, third,  and  fourth  sons  of  the  testator  in  suc- 
cession, three  of  the  sons  being  by  his  second 
wife.  The  first  son,  becoming  seised  in  fee  under 
the  North  Carolina  Act  of  1784,  devised  a  portion 
to  each  of  two  of  such  brothers.  One  of  such 
brothers  dying  intestate  leaving  issue  who  subse- 
quently died  without  issue,  the  other  brother  also 
dying  intestate  without  issue  but  leaving  a  ma- 
ternal sister  of  the  half  blood  by  the  second  mar- 
riage of  the  testator^s  widow  and  a  nephew  of  the 
whole  blood,  the  question  was  whether  the  kin- 
dred on  the  paternal  side,  who  were  further  in  de- 
gree, or  the  maternal  half  sister,  were  entitled. 
The  court  held  that  the  latter  were  entitled  inas- 
much as  the  lands  were  acquhred  by  purchase. 

In  Ohio  where  the  estate  comes  by  purchase  the 
husband  or  wife  of  the  intestate,  as  well  as  the 
brothers  and  sisters  of  the  half  blood,  stand  before 
the  uncles  and  aunts.  Prickett  v.  Parker,  8  Ohio 
St.  394  (1854). 

In  White  v.  White,  19  Ohio  St.  681,  636  (1869),  it 
was  held  that  the  6th  clause  of  the  Ohio  Statute  of 
1867,  section  1.  relating  to  descent  and  distribution, 
was  not  to  be  read  as  a  mere  adjunct  to  the  4th 
clause,  making  both  alike  applicable  exclusively  to 
estates  which  come  by  deed  of  gift,  such  a  render- 
ing of  the  section  or  clause  being  against  the  plain 
language  thereof,  there  being  no  good  reason  for 
making  property  coming  from  an  ancestor  by 
deed  of  gift  descend  otherwise  than  it  would  if 
acquired  by  descent  or  devise. 

In  that  case  the  property  had  descended  from  a 
grandfather  through  the  father  to  a  daughter  who 
died  seised.  It  was  held  that  upon  the  death  of  the 
latter  it  passed  to  the  half  brother  and  sister  of  her 
father  in  preference  to  the  brothers  and  sisters  of 
the  grandfather,  even  though  such  half  brother 
and  sister  were  not  of  the  whole  blood  of  the  im- 
mediate ancestor,  nor  of  the  blood  of  the  grand- 
father under  the  6th  clause  of  section  1  of  the  Ohio 
Statute  of  1857.  ^ 

Where  an  intestate  died  seised  of  an  estate  by  de- 
scent from  a  brother,  leaving  no  widow  nor  chil- 
dren nor  brother  nor  sisters  of  the  whole  blood, 
but  leading  a  sister  of  the  half  blood  and  uncles  on 
the  father's  side,  under  the  Pennsylvania  Act  of 
April  9, 1838,  the  sister  of  the  half  blood  took  in 
preference  to  remoter  kindred  of  the  whole  blood. 
Baker  v.  Chalf ant,  6  Whart.  477,  479  (1846). 

In  Simpson  v.  Hall.  4  Serg.  &  R.  337  (1818),  the  in- 
testate died  having  made  a  small  improvement 
upon  vacant  land,  Init  without  making  any  settle- 
ment or  having  a  view  to  residence.  Subsequently 
a  warrant  to  include  this  improvement  was  issued 
to  the  brother  on  behalf  of  the  daughter  of  the  de- 
ceased, but  the  court  held  upon  the  death  of  the 
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daughter  that  such  estate  did  not  come  to  her  tx 
Txirte  paUma  but  as  a  new  acquisition,  which, 
upon  her  death,  descended  to  a  brother  of  the  half 
blood  on  her  mother's  side,  in  preference  to  more 
remote  kindred  of  the  whole  blood. 

In  Hart's  App.,  8  Pa.  32  (1848),  a  lunatic  died  un- 
married and  without  issue,  or  father  or  mother  or 
brother  or  sister  of  the  whole  blood,  or  uncle  or 
aunt  on  the  father's  side,  but  leaving  three  brothers 
and  one  sister  of  the  half  blood,  the  children  of  his 
mother  by  a  subsequent  marriage,  and  ten  cousins, 
the  children  of  deceased  uncles  on  his  father's  side. 
A  portion  of  the  real  estate  having  been  sold  for 
his  maintenance  under  order  of  the  court,  the  bal- 
ance left  was  claimed  by  his  half  brothers  and 
sister,  upon  the  ground  that  the  mother  was  a  de- 
scendant of  the  lunatic's  paternal  great-grand- 
father from  whom  the  real  estate  came,  the  cousins 
also  claiming  in  the  same  line,  a  portion  of  the  es- 
tate being  also  claimed  from  the  grandfather  of  the 
Intestate  lunatic,  the  persons  last  seised  by  the  in- 
testate being  his  father  and  a  paternal *unele  who 
died  intestate.  The  court  held  the  half  brothers 
and  sister  entitled  in  equal  proportions,  under  the 
Act  of  April  8,  1833,  and  preferred  them  to  the 
cousins. 

Where  an  intestate  died  possessed  of  real  and  per- 
sonal estate,  leaving  as  his  nearest  relations  an 
uncle  and  aunt  of  the  half  blood,  and  cousins  of  the 
whole  blood,  and  other  more  distant  relations,  the 
uncle  and  aunt  of  the  half  blood,  being  in  the  third 
degree,  under  the  South  Carolina  Statute  of  Febru- 
ary 19, 1791  (abolishing  the  rights  of  primogeniture), 
were  entitled  to  the  estate  in  preference  to  the  first 
cousins  of  the  whole  blood.  Karwon  v.  Lowndes, 
21>e8auss.  Eq.  210  (1808).  To  the  same  effect.  Perry 
V.  Logan,  6  Rich.  Eq.  202  (1868). 

In  Chancy  v.  Barker.  8  Bazt.  424  (1874),  the  ques- 
tion was  whether  half-sisters  of  a  child  of  the  sec- 
ond marriage  took  the  interest  in  the  land  which 
descended  from  his  mother,  or  whether  the  uncles 
and  aunts  on  the  mother's  side  were  entitled.  The 
court  held  that  under  the  Tennessee  code  the  half 
brothers  and  sisters  were  entitled,  to  the  exclusion 
of  the  uncles  and  aunts,  f  (flowing  the'constructlon 
placed  upon  the  provision  of  the  Act  of  1784  (Code, 
9  2420,  subsec.  2)  in  the  case  of  Nesbit  v.  Bryan,  1 
Swan,  468  (1852),  ante,  head  IV.,  although  by  such 
construction  of  the  act  the  land  passed  entirely  out 
of  the  blood  of  the  ancestor  from  whom  it  was  de- 
rived. 

IX.  When  half  blood  take  half  portions. 

The  legislatures  of  some  states  have  thought  fit 
to  make  a  distinction  between  the  whole  and  tne 
half  blood  in  relation  to  the  exact  portions  to  be 
taken  by  each,  giving  the  former  the  preference  so 
far  as  the  value  or  amount  thereof  is  concerned. 

This  will  be  found  to  be  the  case  in  Colorado* 
under  Stat.  1883, 1 1041;  Pla.  Slat.  1881,  chap.  92,  S  4; 
Ky.  Gen.  Stat  1881,  chap.  31,  9  3;  La.  Rev.  Civ.  Code 
1875,  9  913;  Mo.  Rev.  Stat.  1879, 9  2164,  ed.  1889.  vol.  1, 
p.  1023.  i  4468;  Tex.  Rev.  Stat.  1879.  art.  1648;  Va. 
Code  1873,  chap.  119,  92;  W.  Va.  Laws  1882,  chap.  94, 
9  2;  and  Wyoming  Comp.  Laws  1876,  chap.  42,  9  3, 
Rev.  Stat.  ed.  1887,  p.  635,  9  2223. 

In  Texas,  however,  the  statute  provides  for  their 
taking  whole  portions  where  they  are  all  ''of  the 
half  blood." 

By  section  27  of  the  Kentucky  Act  of  1827  (1  Stat- 
ute Laws,  660)  the  personal  estate  of  an  intestate 
dying  without  wife  or  child  is  directed,  after  pay- 
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wnere  there  are  other  kindred  of  the  half 
blood  who  are  of  the  blood  of  the  ancestor. 
In  BoberUon  v.  Bun-ell,  40  Ind.  328,  this  court 
construed  this  section  as  if  it  read  as  fol- 


lows :  ** Kindred  of  the  half  blood  shall  in- 
herit equally  with  those  of  the  whole  blood  ; 
but  if  the  estate  shall  have  come  to  the  in- 
testate by  gift,  devise,  or  descent,  from  any 


ment  of  debts,  '^  be  distributed  in  the  same  pro- 
portions and  to  the  same  persons  as  lands  are  di- 
rected to  descend  in,  by  an  act  entitled  *An  Act 
Directing:  the  Course  of  Descent.*  " 

In  Nixon  v.  Nixon,  8  Dana,  6  (1839).  where  the  in- 
testate died  without  father,  mother,or  child,leaviD9 
no  descendanta  of  a  deceased  brother  or  sister,  his 
eight  surviving  brothers  and  sisters  (seven  of  whom 
were  of  the  half  blood),his  nearest  collateral  kindred 
•were,  by  the  4th  section  of  the  Act  of  1785,  his  only 
heirs  and  distributees.  The  ISth  section  of  the  Act 
provides  that  *Mf  part  of  auch  collaterals  be  of  the 
whole  blood,  and  the  other  part  of  the  half  blood 
only,  those  of  the  half  blood  shall  Inherit  only  half 
as  much  as  those  of  the  whole  blood,  but  if  all  be 
of  the  half  blood  they  shall  have  the  whole  por- 
tions, only  giving  to  the  ascendants,  if  there  be 
any,  double  portions.**  The  question  raised 
upon  this  clause  was  whether,  when  part  of  the 
collaterals  are  of  the  half  blood  and  the  other  part 
of  the  whole  blood,  the  statute  intended  that  Mioee 
of  the  half  blood,  as  a  class  or  body,  should  be  en- 
titled only  to  half  as  n^uch  as  those  of  the  whole 
blood  as  a  ^ass,  or  whether  it  intended  that  each  of 
those  of  the  half  blood  should  be  entitled  to  only 
half  as  much  as  each  of  those  of  the  whole  blood. 
The  court  held  that  the  statute,  in  making  the  ap- 
portionment between  collaterals  of  the  whole  and 
half  blood,  regarded  the  individuals  of  the  two 
classes,  and  not  the  two  classes  ooUectively;  and 
fixed  the  ratio  of  apportionment  with  reference  to 
the  individuals,  and  not  to  the  classes  as  such,  and 
therefore  each  one  of  the  whole  blood  took  twice 
as  much  as  any  one  of  the  half  blood,  and  each  of 
the  half  blood  half  as  much  as  any  one  of  the  whole 
blood. 

So  in  Petty  v.  Mailer,  15  B.  Mon.  601  (1865).  where 
the  owner  of  land  died,  leaving  a  mother  and  sis- 
ters and  brothers  of  the  whole  and  half  blood,  the 
latter  inherited  half  portions  with  the  mother  and 
brothers  and  sisters  of  the  full  blood. 

Again,  in  Miller  v.  Calvert,  1  Met  (Ky.)  472  (1858), 
a  testator  died  leaving  a  widow  and  one  child  of 
such  marriage  and  children  by  a  former  marriage, 
a  child  of  the  second  «marriage  dying  shortly  after- 
wards, an  infant  and  without  issue,  leaving  his 
mother  and  half  brothe^p  and  sisters  him  surviv- 
ing, and  the  question  was  whether  the  collaterals, 
who  were  all  of  the  half  blood,  took  as  brothers  and 
sisters  equally  with  the  mother,  as  provided  in 
section  I  of  the  Kentucky  Statute  (Rev.  Stat.  chap. 
30).  The  court  held  that  the  language  of  the  stat- 
ute clearly  meant  nothing  more  nor  less  than  that 
they  should  inherit  only  half  as  much  as  collaterals 
when  they  take  with  them,  and  the  same  propor- 
tion when  they  take  with  ascending  kindred,  the 
mother  in  that  case  being  the  ascending  kindred, 
and  as  such  entitled  to  take  a  share  equal  to  a 
brother  or  sister  or  the  whole  blood,  which  in  that 
case  meant  that  they  share  double  that  of  either  of 
the  collaterals  of  the  half  blood. 
'  The  effect  of  the  2d  and  4th  sections  of  the  Texas 
Act  of  1848.  regulating  descent  and  distribution 
(Hart's  Dige8t,art8. 6C8. 586)  is  to  give  one  half  of  the 
estate  of  the  deceased  (having  no  children)  to  the 
surviving  husband,  and  if  the  intestate^s  mother 
be  dead  the  other  half  Is  to  be  divided  in  equal  por- 
tions, one  to  the  surviving  father  and  the  other  to 
brothers  and  sisters  of  the  deceased,  the  term 
'brothers  and  sisters;**  as  used  being  general,  and 
those  of  the  half  blood  as  well  as  those  of  the  whole 
are  strictly  within  their  scope  and  signification,  all 
doubt  tipon  the  question  being  dissipated  by  sec- 
tion 6  (art.  597),  which  declares  that  where  the  in- 
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heritance  is  directed  to  pass  to  the  collateral  kin- 
dred of  the  deceased,  if  part  of  such  collaterals  be 
of  the  whole  blood  and  the  other  part  of  the  half 
blood  only  of  the  intestate,  those  of  the  half  blood 
shall  inherit  only  half  as  much  as  those  of  the 
whole  blood,  but  if  all  be  of  the  half  blood  they 
shall  have  whole  portions.  Marlow  v.  King,  17 
Tex.  177  (1856). 

In  that  case  deceased  died  without  issue  leaving 
her  husband  her  surviving.  Her  mother  had  pre- 
deceased her  and  her  father  married  again  and  had 
issue  of  such  marriage  who  were  of  the  half  blood 
of  the  deceased.  The  brothers  and  sisters  of  the 
half  blood  and  the  father  survived  the  deceased. 

The  provision,  as  contained  in  section  tt  of  the 
Texas  Statute  of  1848,  is  a  qualification  of  the  grant 
in  the  preceding  sections,  to  the  brothers  and  sis- 
ters, showing  that  half  brothers  and  sisters  are  not 
excluded,  but  that  they  are  entitled  to  only  half 
as  much  as  those  of  the  whole  blood.  Marlow  v. 
King,  mpra;  Lee  v.  Smith.  18  Tex.  141  (1856). 

In  Browne  v.  TurbervUle,  2  CaU  (Va.)  3B1  (1800), 
the  Intestate  died  seised  and  possessed  of  real  es- 
tate, part  of  which  he  took  by  devise  from  his 
father,  and  part  by  descent  from  his  brother,  leav- 
ing no  issue  or  widow,  but  an  uncle  and  cousins, 
the  children  of  a  deceased  uncte  of  the  whole 
blood  on  his  mother*s  side,  an  uncle  of  the  half 
blood  on  the  mother's  side,  and  relations  on  hi« 
father's  side.  The  court  ordered  such  estate  to  be 
divided  into  two  portions,  one  of  which  the  rela- 
tives on  the  father's  side  were  to  l)e  entitled  to  and 
the  other  to  go  to  those  of  the  mother's  side,  the 
uncle  of  the  whole  blood  taking  two  fifths,  and  the 
cousins  two  fifths,  the  uncle  of  the  half  blood  tak- 
ing one  fifth. 

Where  a  sister  of  the  whole  blood  derived  lands 
from  a  brother  to  whom  they  were  devised  by  his 
father,  and  died  without  issue,  leaving  a  mother 
and  sister  of  the  whole  blood,  and  a  brother  and  a 
sister  of  the  half  blood,  her  surviving,  the  court  de- 
creed a  third  to  the  mother  and  a  third  to  the  sister 
of  the  whole  blood,  and  one  sixth  each  to  the 
brother  and  sister  of  the  half  blood.  Blunt  v.  Gee, 
5CalL(Va.)  481(1806). 

Where  a  testator  devised  the  residueof  lands  to  his 
son,  who  died  having  attained  the  aire  of  twenty- 
one,  intestate  and  without  issue,  leaving  a  mother, 
two  sisters  of  the  whole  blood,  a  brother  of  the  half 
blood,  and  a  sister  of  the  half  blood  bom  after  his 
decease,  the  court  decreed  two  sevenths  of  sucdi 
estate  to  the  mother,  and  two  sevenths  to  each  of 
the  two  sisters  of  the  whole  blood,  one  seventh  to 
his  brother  of  the  half  blood,  to  the  exclusion  of 
the  sisters  of  the  half  blood  subsequently  bom. 
Ibid, 

X.  Shifting  descents. 

In  the  case  of  Cox  v.  Matthews,  17  Ind.  307,370 
a861),  head  V.,  supru,  after  the  death  of  the  daugh- 
ter of  the  intestate,  the  mother  married  again  and 
had  issue  of  such  marriage  three  children,  who 
were  brothers  and  sisters  of  the  half  blood  to  such 
deceased  daughter,  and  the  court  held  that  had 
they  been  born  prior  to  her  decease  they  would 
have  inherited,  but,  the  estate  having  upon  her 
death  vested  in  her  uncles  and  aunts  of  the  half 
blood  prior  to  the  birth  of  such  brothers  and  sis- 
ters, the  estate  was  not  devested  by  their  subsequent 
birth,  the  doctrino  of  shifting  descents,  although 
part  of  the  common  law,  not  prevatUng  in  Indiana. 

In  North  CTarolina,  if  one  purchases  land  and  dies 
without  issue,  it  descends  upon  bis  brothers  and 
sisters  then  In  t)eing,  but  if ,«any  are  subsequently 
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ancestor,  those  kiDdred  of  the  half  blood  only 
who  are  of  the  blood  of  such  ancestor  shall 
inherit:  provided,  that  on  failure  of  such 
kindred  of  the  half  blood  having  the  blood 
of  such  ancestor,  other  kindred  of  the  half 
blood  shall  inherit  as  if  they  were  of  the 


whole  blood.  **  From  the  organization  of  the 
state  to  the  enactment  of  the  statute  under 
consideration,  kindred  of  the  half  blood  in- 
herited equally  with  those  of  the  whole, 
without  limitation  or  qualification.  This 
section  put  a  limit  or  qualification  upon  that 


born  they  become  equally  entitled,  and  the  same 
ilaw  prevails  with  relation  to  half  blood  where  they 
are  entitled  to  inherit.  Cutlar  v.  Cutlar,  9  N.  C.  324 
(1828). 

The  next  collateral  relation  to  the  person  last' 
seised,  though  ex  parte  pateDia,  is  entitled  to  In- 
herit, under  the  North  Carolina  Act  of  1784,  an  es- 
tate descending'  ex  parte  motemo,  even  though 
«uch  collateral  be  of  the  half  blood  bom  after  the 
decease  of  such  person  last  seised.  Seville  v.  Whed- 
toee,  12  N.  C.  180  (1887);  Cutlar  v.  Cutlar,  supra. 

In  Seville  v.  Whedbee,  BuprcL,  the  testator  devised 
the  lands  to  his  wife,  who  subsequently  mar- 
ried, had  issue,  and  died,  leavingr  a  son  and  her 
fleeond  husband  her  surviving.  Such  husband  mar- 
ried a8:ain  and  had  further  issue,  the  lessor  of  the 
plaintiff.  The  issue  of  the  widow  of  the  testator 
by  her  second  marriag-e  died  seised  before  the  birth 
of  his  half-brother.  The  court  held  that  the  case 
was  not  distingruishable  from  that  of  Ballard  v. 
HiU,  7  N.  C.  410  (1819),  where  the  maternal  half- 
brother  was  preferred  to  a  more  distant  collateral, 
thouffh  the  estate  descended  upon  the  brother  un- 
der whom  he  claimed,  from  the  father.  In  that 
-case  the  contest  was  between  the  maternal  brothers 
and  sistei*s  and  the  paternal  cousin,  who  was  heir 
at  common  law,  while  in  the  present  case  the  lessor 
of  the  plaintiff  was  the  paternal  half-brother,  and 
the  estate  descended  to  his  brother  from  his  mother. 
The  plaintiff  was  allowed  to  recover,  he  becominer 
the  heir  althougrh  born  after  the  death  of  his  half- 
brother,  the  court  following  the  case  of  putlar  v. 
Outlar,  9  N.  C.  324  (1823),  upon  the  latter  point 

And  the  birth  of  a  child  by  the  mother^s  second 
marriage  will  displace  the  estate  of  uncles  and 
•cousins,  and  upon  the  subsequent  birth  of  other 
ohildren  of  that  marriage  the  Inheritance  will.open 
to  admit  them  as  coheirs  with  those  previously 
bom,  under  the  North  Carolina  Act  of  1784.  Cald- 
well V.  Black,  27  N.  C.  463  (1846),  citing  Cutlar  v. 
Outlar,  gupra. 

In  Caldwell  v.  Black,  mipra,  the  intestate,  who 
was  seised  by  descent  from  her  father,  died  prior 
to  the  North  Carolina  Act  of  1808,  intestate  without 
issue  and  leaving*  no  brothers  or  sisters  or  their 
issue,  but  leaving  a  mother  and  a  paternal  uncle. 
The  land  descended  to  the  uncle,  but  was  held  de- 
vested by  the  subsequent  birth  (some  prior  to  the 
year  1808)  of  half-sisters  by  the  subsequent  mar 
rlaflre  of  Intestate^s  mother,  who  became  entitled  as 
heirs  of  the  propositus^  a  half-brother  bom  after 
the  passings  of  such  act  beingr  also  entitled.  The 
<50urt,  however,  stated  that  if  the  title  vested  in 
the  uncle  had  not  become  devested  by  the  birth  of 
such  half  brothers  and  sisters  before  the  act  of 
1808.  the  birth  of  the  half-brother  after  the  date  of 
such  act  would  not  have  devested  his  estate.  Bal- 
lard V.  Hill,  and  Cutlar  v.  Cutlar,  supra.  Davis  v. 
Cooke,  10  N.  C.  608  (1825):  Den,  Trustees  of  Univer- 
sity, V.  Holstead,  2  N.  C.  Law  Repos.  406  (1816);  Allen 
V.  Gentry,  2  N.  C.  Law  Uepos.  609  (1816);  Bell  v. 
Dozler,  12  N.  C.  333  (1827);  McRee  v.  Alexander,  12 
N.  C.  322  (1827);  Gentry  v.  Wagstaff,  14  N.  C.  270 
<  1831),— followed  and  approved. 

Where  one  seised  died  leaving  neither  father, 
brother,  sister,  nor  descendants,  but  leaving  a  mo- 
ther, the  estate  went  to  his  next  of  kin  of  the  blood 
from  which  It  came.  It  was  held  that,  upon  the  mo- 
therms  marrying  again  and  having  issue,  such  issue 
took  as  heirs  of  the  half  blood.  Dunn  v.  Evans,  7 
Ohio,  pt.  1,  p.  169  (1885). 
89  L.  R.  A. 


The  4th  clause  of  the  Ohio  Statute  of  Descents  of 
1924  (2  Chase's  Statute,  1318,  I  1),  preferred  the 
brothers  and  sisters  of  the  intestate'  of  the  half 
blood  to  the  next  of  kin  to  the  intestate  of  the  blood 
of  the  ancestor  from  whom  the  estate  descended, 
provided  such  next  of  kin  were  more  remote  from  ^ 
such  ancestor  than  his  brothers  and  sisters  or  their 
representatives;  therefore,  if  the  brother  of  the 
half  blood  was  living  at  the  time  of  the  death 
of  the  person  last  seised  of  the  whole  blood,  he 
would  take  by  descent.    Ibid. 

But  hi  Drake  v.  Rogers,  13  Ohio  St.  21, 40  (1861),  the 
intestate  died  leaving  an  only  child  and  his  widow 
him  surviving.  The  child  subseq  uent ly  dying  with- 
out brothers  or  sisters  or  issue,  the  lands  descended 
to  the  next  of  kin  of  the  father.  The  court  held  that 
the  issue  of  a  subsequent  marriage  of  the  mother, 
half  blood  to  the  deceased  child  of  the  intestate,  did 
not  devest  an  estate  vested  in  the  father^s  next  of 
kin,  under  the  Ohio  Act  of  March  14, 1863,  the  court 
distinguishing  the  case  from  that  of  Dun  v.  Evans, 
supra^  on  the  ground  that  the  latter  case  was  de- 
cided under  the  Statute  of  1824,  the  Act  of  1868  dif- 
fering  somewhat  from  the  former  act. 

In  Baker- V.  Heiskell«  1  Cold  w.  641  (1860)  a  half 
brother  and  sister  bom  after  the  death  of  a  half- 
brother  dying  seised  and  possessed  of  real  estate 
were  held  entitled  to  Inherit  with  the  brothers  and 
sisters  of  the  whole  blood,  the  law  not  being 
changed  by  the  Tennessee  Act  of  1842,  chap.  109,  i  2. 

But  no  share  of  the  estate  of  a  deceased  brother 
or  sister*  would  vest  in  the  brother  or  sister  bom 
after  the  death  of  such  brother  or  sister,  except 
they  be  born  within  the  period  fixed  by  law. 
Grimes  v.  Orrand,  2  Heisk.  296  (1871). 

See  also  Lowe  v.  Maccubbih,  1  Harr.  &  J.  550 
(1805),  supra,  head  IV. 

XI.  Equitable  conversion. 

The  doctrine  of  equitable  conversion  has  in  some 
instances  been  held  to  control  the  question  of  de- 
scent to  the  half  blood. 

Thus,  where  lands  inherited  by  an  infant  were 
sold  and  converted  into  money  under  an  order  of 
the  court  of  chancery,  and  the  infant  died  under 
age  leaving  half  brothers  and  sisters  on  the  part 
of  his  mother,  such  half  blood  took  the  same  as 
personal  estate,  although  had  such  property  re- 
mained real  estate  the  half  blood  would  have  been 
excluded.    Armstrong  v.  Miller,  6  Ohio,  118  a833). 

Section  4S13  of  the  Michigan  Statute  does  not  ap- 
ply to  personal  property,  not  dealing  with  the 
mode  of  distribution,  but  only  with  descents;  there- 
fore where  property  is  devised  to  a  trustee  in  trust 
for  sale,  the  proceeds  to  be  applied  to  the  benefit 
of  the  cestui  qu€  triMt,  such  property  becomes  per- 
sonalty and  not  within  the  statute.  Henderson  v. 
Sherman,  47  Mich.  267  (1882). 

InOrrv.  White,  106  Ind.  341  (1886).  the  question 
was  whether  a  wife  took,  by  descent  or  purtHiase, 
title  to  property  purchased  by  her  with  the  pro- 
ceeds of  property  inherited  by  her  from  her  father 
and  voluntarily  sold  by  her,  the  court  holding  that 
she  took  as  purchaser,  equity  not  following  the 
fund  in  such  cases,  and  therefore  half-blood  rela- 
tions were  entitled  to  take  along  with  the  whole. 
Armington  v.  Armington,  28  Ind.  74  (1867). 

The  ancestral  quality  of  the  estate  does  not  follow 
it  in  such  cases.  Brower  v.  Hunt,  18  Ohio  St.  311 
(1868);  Frazer  v.  Clifford,  94  Ind.  482  a883).        E.  W. 
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rule,  and  excluded  the  half-blood  kindred 
only  where  they  were  not  of  the  blood  of  the 
ancestor  from  whom  the  estate  came  by  gift, 
devise,  or  descent  to  the  intestate,  where  there 
were  half-blood  kindred  of  the  blood  of  the 
ancestor.  As  before  observed,  that  was  the 
principal  object  of  that  section.  But  this 
sectiT)n  would  be  practically  meaningless  if 
section  2625,  Rev.  Stat.  1894  (Rev.  Stat. 
1881.  §  2470),  were  left  out.  It  is  only  by 
looking  to  that  section — providing,  as  it  does, 
for  the  inheritance  by  brothers  and  sisters 
living  and  the  descendants  of  such  as  are 
dead,  and  carrying  its  provisions  into  force — 
that  the  section  under  consideration  can  be 
given  any  operation  whatever.  If  there  were 
no  provision  for  inheritance  by  brothers  and 
sisters,  the  provision  in  favor  of  kindred  of 
the  half  blood  would  be  an  idle  fulmination 
of  words.  So  we  must  look  to  both  sections 
to  get  the  meaning  of  either,  as  though  both 
sections  formed  and  were  but  one.  And  thus 
the  provision  in  section  2625,  Rev.  Stat.  1894 
(Rev.  Stat.  1881,  §  2470),  that  the  brothers 
and  sisters  of  the  intestate,  and  the  descend- 
ants of  such  as  are  dead,  shall  take  the  in- 
heritance,— meaning,  as  we  have  seen,  broth- 
ers and  sisters  of  the  half  blood  and  their 
descendants,  as  well  as  those  of  the  whole 
blood,— may  be  looked  to  in  determining  the 
scope  and  meaning  of  the  phrase,  **  kindred 


of  the  half  bloo(ji  shall  inherit  equally  witb 
those  o!  the  whole  blood,  ^  in  section  2627, 
Rev.  Stat.  1894  (Rev.  Stat.  1881,  S  2472). 
If  the  two  sections  were  one  and  the  same 
section,  no  one  could  doubt  that  the  phrase, 
"*  brothers  and  sisters  of  the  intestate  and  the 
descendants  of  such  as  are  dead,**  would  all 
apply  to  the  kindred  of  the  half  blood  men- 
tion^ later  on  in  the  section,  especially  as 
that  part  of  the  section  is  silent  as  to  whether 
the  descendants  of  the  kindred  of  the  half 
blood  that  are  dead  are  to  inherit ;  and  it  ia 
practically  conceded  by  the  learned  counsel 
for  appellants  that  the  two  sections  should 
be  construed  as  one  section.  And  that  is  true, 
because  the  latter  section  is  practically  in- 
operative without  the  other.  Thus  constru- 
ing the  two  sections,  it  is  provided  that  kin- 
dred of  the  half  blood,  and  the  descendants- 
of  those  that  are  dead,  shall  inherit  equally 
with  those  of  the  whole  blood,  subject  to  the 
limitations  and  qualifications  specified  in  the 
latter  part  of  said  section  2627.  Rev.  Stat. 
1894  (Rev.  Stat.  1881.  §  2472).  We  there- 
fore hold  that  the  descendants  of  the  half- 
blood  brothers  and  sisters  inherit  equally 
with  those  of  the  whole  blood.  It  follows 
that  the  court  did  not  err  in  its  conclusiona 
of  law. 

The  judgment  is  affirmed. 
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City  of  CHICAGO,  Appt,  ^ 

V. 

Elise  BURCKY. 
ass  ui.  joa) 

!•   Vacatinfl^  a  portion  of  a  city  thor- 
ou^hfture  across  railroad  traidcs*  and 

erectiuir  a  viaduct  beside  its  looatlon  to  carry 
travel  over  them.  Id  such  a  way  as  to  shut  land 
cornerlDg  on  the  vacated  portion  oil  from  all  di- 
rect access  from  beyond  both  the  tracks  and  the 
viaduct,  and  destroy  its  former  availability  for 
business  purposes,  entitles  the  owner  to  damages 
for  the  injury  thus  caused  to  his  property. 
8«  The  rif^ht  of  a  land  owner  to  dam- 
ages for  the  vacation  of  a  portion  of  a 
street  so  as  to  leave  his  property  upon  a  blind 
court  Is  not  affected  by  his  subsequently  opening 
a  street  which  separates  his  property  from  the 
vacated  portion  of  the  original  street,  as  his 
rights  are  fixed  at  the  time  of  closing  the  street. 

(October  11, 1896.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Appellate  Court,  First  District,  alBrm- 
ing  a  judgment  of  the  Circuit  Court  for  Cook 
County  in  favor  of  plaintiff  in  an  action  brought 
to  recover  damages  for  injuries  alleged  to  have 
been  caused  by  the  closing  of  a  public  highway. 
Affirmtd, 


Note.— On  the  subject  of  the  abandonment  of  a 
highway  as  affecting  the  rights  of  land  owners,  see 
also  People  v.  Marin  County  (Cal.)  20  L.  K.  A.  650, 
and  noU, 
29  L.  R.  A. 


Statement  by  Craifir,  Ch.  J,: 

This  "was  an  action  brought  by  Elise 
Burcky  asrainst  the  town  of  Lake,  to' recover 
damaees  sustained  to  a  tract  of  land  fronting 
east  837  feet  on  State  street  and  south  558  feet 
on  Sixty-first  street,  in  Chicago,  caused,  aa 
is  alleged,  by  the  vacation  of  a  portion  of 
Si xtv- first  street,  joining  her  land  on  the 
southwest.  The  following  plat  shows  the 
location  of  plaintiff's  property,  the  streets- 
and  railroads,  at  the  time  the  action  was 
brought : 


Wentworth  Ave. 

1 

La  Salle  St. 

RaUroad. 

< 

* 

c 

QQ 

r 

State  St. 


As  will  be  seen  by  the  plat,  west  of  plain- 
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tiff's  property  several  railroad  tracks  he- 
longiDg  to  the  Chicago,  Hock  Island  &  Pa- 
cific Railroad  Company  and  the  Lake  Shore 
&  Michigan  Southern  Railroad  Company 
crossed  Sfxty-lirst  9treet  at  about  right  an- 
gles. Just  south  of  and  adjoining  Si  xty •  first 
street  and  State  street  those  railroad  com- 
panies owned  a  large  tract  of  land,  which 
was  used  by  them  for  a  switching  yard  and 
other  usual  railroad  business,  and  was  cov- 
ered with  numerous  railroad  tracks.  The 
town  of  Lake  and  the  railroad  companies  con- 
sidered the  railroad  crossing  at  Sixty -first 
street  dangerous,  and  the  town,  on  the  14th 
day  of  January,  1885,  passed  an  ordinance 
authorizing  the  making  of  a  contract  with 
the  railroad  companies,  whereby  the  com- 
panies were  to  erect  on  a  strip  of  land  25 
feet  wide  belonging  to  them  and  adjoining 
the  south  line  of  Sixtv-first  street,  a  viaduct, 
extending  from  a  point  170  feet  east  of  the 
east  line  of  Wentworth  avenue  to  a  point  210 
feet  west  of  the  west  line  of  State  street, 
the  town  to  build  the  approaches  thereto  from 
Wentworth  avenue  and  State  street.  When 
completed,  the  viaduct  and  approaches  were 
to  become  a  public  highway.  When  the 
companies  completed  the  building  of  the  via- 
duct, the  town  was,  by  proper  ordinance,  to 
vacate  that  part  of  Sixty- first  street  at  the 
railroad  tracks  commencing  139  feet  east  of 
the  east  line  of  La  Salle  street,  and  running 
to  a  point  198  feet  further  east,  and  to  the 
west  line  of  plaintiff's  property.  The  con- 
tract, as  thus  provided  for  in  the  ordinance, 
was  duly  executed,  and  the  viaduct  built,  and 
on  December  80,  1885,  the  198  feet  on  Sixty- 
first  street,  at  the  railroad  crossing  as  above 
described,  was  vacated. 
When  this  writ  was  commenced  plaintiff's 

Eroperty  consisted  of  an  entire  tract,  as  shown 
y  the  plat  heretofore  mentioned,  but  before 
the  trial  of  the  cause  in  the  circuit  court 
plaintiff  subdivided  the  land  by  opening 
through  it  two  streets  running  north  and 
south  from  Sixty- first  street,  one  known  as 
Butterfield  street,  on  the  west  side  of  the 
tract,  and  the  other  about  half  way  between 
Butterfield  and  State  streets.  The  streets 
were  each  6ft  feet  wide,  and  the  west  line  of 
Butterfield  street  is  the  west  line  of  plain- 
tiff's property  as  situated  when  the  action 
was  begun. 

After  the  evidence  was  all  introduced  the 
defendant  requested  the  court  to  instruct  the 
jury  as  follows : 

"The  jury  are  instructed  that,  it  being  ad- 
mitted that  the  fee- simple  title  to  the  street 
in  Question  (Sixty -first  street)  was  in  the  city, 
and  it  appearing  from  the  evidence  that  the 
property  claimed  to  be  damaged  does  not  abut 
upon  that  portion  of  Sixty-first  street  that 
was  vacated,  but  is  situated  in  another  block 
east  of  the  block  in  which  the  portion  of  said 
Sixty-first  street  was  vacated,  the  plaintiff 
has  failed  to  prove  any  actionable  injury  on 
account  of  the  said  vacation  of  Sixty- first 
street,  and  all  evidence  of  any  damage  done 
to  plaintiff's  property  by  reason  of  the  said 
vacation  is  not  to  be  considered  by  the  jury  in 
arriving  at  a  verdict  in  this  case. " 

This  Instruction  was  refused,  and  the  deci- 
sion is  relied  upon  as  error. 
29  L.  R.  A. 


Messrs.  John  Mayo  Palmer,  W.  &• 
Johnson*  and  Byron  Boy  den*  for  appel- 
lant: 

The  diversion  of  anticipated  trade,  and  the 
inconvenience  to  travel,  were  not  proper  ele- 
ments of  legal  damages. 

Hohmann  v.  Chicago,  140  111.  226. 

The  plaintiff  has  free  access  to  all  her  prop- 
erty by  public  streets.  She  is  merely  disabled 
from  going  west  on  Sixty-first  street  at  grade, 
and  this  disability  is  shared  by  the  public 
generally. 

That  part  of  Sixty-first  street  that  the  town 
of  Lake  vacated  was  located  between  Butter- 
field and  La  Salle  streets.  Plaintiff's  property 
was  all  located  in  the  blocks  between  Butter- 
field and  Dearborn  and  Dearboi^  and  State 
streets,  east  of  the  block  in  which  the  vacation 
occurred. 

Plaintiff  cannot,  therefore,  recover  for  dam- 
ages to  her  property  by  reason  of  the  vacation. 

East  8t.  Louis  v.  (TFlynn.  119  111.  202,  59 
Am.  Rep.  795;  Chicago  v.  Union  Bldg.  Asso. 
102  111.  879,  40  Am.  Rep.  698;  Parker  v.  Cath- 
olic Bishop  of  Chicago,  146  111.  158;  Btihl  v.  Fort 
St4-€et  Union  Depot  Co.  98  Mich.  596,  23  L.  R. 
A.  392. 

A  property  ownei*  has  no  cause  of  action 
against  a  municipality  for  damages  to  his 
property  by  the  vacation  of  a  public  highway, 
where  no  part  of  his  property  abuts  upon  the 
portion  of  the  highway  vacated,  with  the  two 
exceptions: 

First.  Where  a  property  owner  owns  prop- 
erty situated  on  a  street,  sometimes  called  a 
court,  opening  only  at  one  end,  and  the  au- 
thorities of  the  city  or  town  decide  upon  a  dis- 
continuance or  a  vacation  of  the  street  int» 
which  the  cciurt  or  stub  of  the  street  enters, 
then,although  nopart  of  the  property  upon  the 
court  would  abut  upon  the  street  vacated,  still 
his  means  of  access  to  and  egress  from  his 
property  would  be  cut  off,  and.  of  course,  his 
property  damaged,  and  he  would  have  a  good 
cause  of  action  against  the  municipality: 

Second.  If  a  person  owned  a  tract  of  land 
connected  by  a  private  way  or  easement  ta 
a  public  highway,  and  the  authorities  should 
vacate  the  highway,  then  he  would  lose  the 
benefit  of  bis  estate  or  be  compelled  to  open  a 
way  at  his  own  expense,  which  would  be  a  di- 
rect and  tangible  damage,  and  he  would  have 
a  right  of  recovery. 

Dill.  Mun.  Corp.  3d  ed.  §  780;  Rude  v.  St. 
Louis,  98  Mo.  408;  Houck  v.  Wachter,  U  Md. 
266,  6  Am.  Rep.  382;  Anne  Arundel  County 
Comrs.  V.  Duckett,  20  Md.  468,  83  Am.  Dee. 
557;  Shaw  v.  Boston  &  A.  /?.  Co.  159  Mass.  597: 
Hammond  v.  Worcester  County  Comrs.  154 
Mass.  509;  Blackwell  v.  Old  Colony  R.  Co.  122 
Mass.  1;  Brainard  v.  Connecticut  River  R.  Co. 
7  Cush.  506;  Thayer  v.  Boston,  !9  Pick.  511,  31 
Am.  Dec.  157;  Stetson  v.  Faxon,  19  Pick.  147, 
31  Am.  Dec.  128;  Davis  v.  HampsJdre  County 
Cmnrs.  158  Mass.  218,  11  L.  R.  A.  750;  Harts- 
horn V.  South  Beading,  3  Allen,  504;  Castle  v. 
Berkshire  County^  11  Gray,  26;  Smith  v.  Boston^ 
7  Cush.  254;  Spaulding  v.  Nourse,  143  Mass. 
490;  Brightman  v.  Fairhaven,  7  Gray.  271; 
Harvard  College  v.  Stearns,  15  Gray,  6;  Wesson 
V.  Washburn  Iron  Co.  13  Allen,  lOl,  90  Am. 
Dec.  181;  Willard  v.  Cambridge,  3  Allen,  574; 
Fall  River  Iron  Works  Co.  v.  Old  Colony  d  F. 


4)70 


Illinois  Supreme  Court. 


Oct., 


i?.  K  Co.  5  Allen,  221;  Brady  v.  Shinkle,  40 
Iowa,  576;  ElUwarth  v.  Chickasaw  County,  40 
Iowa,  571;  Barr  v.  Oskaloosa,  45  Iowa,  278; 
Stubenrauch  v.  Nepeneseh,  54  Iowa,  567;  PoweU 
V.  Bunger,  91  Ind.  65;  Indiana,  B.  dk  W.  R.  Co. 
V.  jS;&gWe,  110  Ind.  542.  59  Am.  Rep.  225;  PetypU 
V.  ^err,  27  N.  Y.  188;  Cohter  v.  Albany,  48  N. 
Y.  399;  Fearing  v.  Irwin,  55  N.  Y.  486;  JSeeley 
V.  Bis/top,  19  Conn.  134;  Kimball  v.  Boman,  74 
Mich.  699;  Heller  v,  Atchison,  T,  da  8.  F.  R.  Co. 
US  Kan.  625;  Central  Branch  Union  P.  R. 
Co.  V.  Andrews,  30  Kan.  590;  Dawson  v.  St. 
Paul  Fire  dk  Marine  Ins.  Co.  15  Minn.  136,  2 
Am.  Rep.  109;  Shaubnt  v.  St.  Paul  dk  S.  C.  R. 
Co.  21  Minn.  502;  Adanis  v.  Chicago,  B.  db  N. 
R.  Co.  89  Minn.  297,  1  L.  R  A.  493;  SiaU^. 
Barton,  36  Minn.  145;  Canman  v.  St.  Louis,  97 
Mo.  92;  Fairehild  v.  St.  Louis,  Id.  85;  McQet^s 
App.  114  Pa.  470;  Stanwood  v.  Maiden,  157 
3Ia88. 17, 16  L.  R.  A.  591;  State  v.  Elizabeth,  54 
N.  J.  L.  462;  Coffee  County  Comrs.  v.  Venard, 
10  Kan.  95;  People  v.  Ingham  County  Suprs,  20 
Mich.  95;  Polack  v.  San  Francisco  Orphan 
Asylum  Trustees,  48  Cal.  490;  Buhl  v.  Fort 
Street  Union  Depot  Co.  98  Mich.  596,  28  L.  R. 
A.  392;  Glasgow  v.  St.  Louis,  107  Mo.  198; 
Levee  Dist.  No.  9  v.  Farmer,  101  Cal.  178,  23  L. 
R.  A.  388;  Egerer  v.  New  •York  Cent,  db  H.  R. 
R.  Co.  130  N.  Y.  108,  14  L.  R.  A.  881;  Concord 
4S;  Pembroke's  Petition,  50  N.  H.  580. 

Mr.  Alex.  Clark*  for  appellee: 

The  law  goyeming  this  class  of  cases  is 
very  clearlv  set  out  in  Chicago  v.  Union  Bldg. 
Amo.,  102111.  379,  40  Am.  Rep.  598.  The  court 
there  says:  "First,  for  any  act  obstructing  a 
public  and  common  right,  no  private  action 
will  lie  for  damages  of  the  same  kind  as  those 
sustained  by  the  general  public,  although  in  a 
much  greater  degree  than  any  other  person; 
second,  an  action  will  lie  for  peculiar  damages 
of  a  different  kind,  though  even  in  the  smallest 
degree;  third,  the^amttg^s,  if  really  peculiar, 
need  not  always  be  direct  and  immediate,  like 
the  loss  of  u  horse,  but  may  be  as  remote  and 
oonsequeotial  as  in  other  cases  of  tort;  fourth, 
the  fact  that  man^  others  sustain  an  injury  of 
exactly  like  kind  is  not  a  bar  to  individual  ac- 
tions of  many  cases  of  a  public  nuisance." 

There  would  seem  to  tie  no  difficulty  about 
the  right  of  recovery  in  the  Burcky  case.  The 
property  there  Is  not  only  damaged  in  the 
smallest  degree  in  a  peculiar  way.  but  in  a 
manner  where  the  damages  seem  so  apparent 
that  it  is  only  necessary  to  understand  the  ge- 
ography of  the  case  to  at  once  appreciate  them. 
^  Rigney  v.  Chicago,  102  III.  64. 

Although  cities  and  villages  have  been  given 
power  by  the  legislature  to  vacate  streets,  yet 
this  power  was  vested  in  them  with  the  reser- 
vation of  an  action  for  damages  to  the  property 
injured. 

Parker  v.  Catholic  Bishop  of  Chicago,  146111. 
158. 

The  measure  of  damages  in  this  case  is  the 
difference  between  the  value  of  the  tract  of 
ground,  taken  as  a  whole,  as  it  stood  before  and 
after  the  closing  of  the  street,  and  the  con- 
struction and  operation  of  the  viaduct,  and  as 
affected  by  the  same. 

Page  v.  Chicago,  M.  dk  St.  P.  R.  Co.  70  111. 
324:  Springer  v.  Chicago,  12  L.  R.  A.  609,  135 
111.  552;  Chicago  <fc  E.  I  R.  Co.  v.  Loeb,  118  Dl. 
203,  69  Am.  Rep.  341. 
29  L.  R.A. 


Craiic*  Ch.  «/.,  delivered  the  opinion  of 
the  court: 

The  viaduct  and  its  approaches,  constructed 
along  the  south  line  of  8ixty- first  street, 
were  about  one  Quarter  o[  a  niile  long,  and 
extended  from  "V^entworth  avenue  to  State 
street.  The  construction  of  the  viaduct  op- 
posite the  plaintiff's  land  prevented  the  lay- 
ing out  of  any  streets  south,  and  stopped  all 
travel  in  that  direction,  while  the  vacation  of 
that  portion  of  Sixty-first  street  crossed  by 
the  railroad  tracks  stopped  all  travel  west, 
so  that  the  property  of  plaintiff  abutting  on 
Sixty- first  street  between  the  railroad  tracks 
and  State  street  was  shut  in,  and  all  access 
shut  off  from  the  south  and  from  the  west. 
Bv  the  construction  of  the  viaduct  south  of 
plaintiff 's  property,  and  by  closing  the  street 
west  of  the  property,  and  thus  stopping  all 
communication  south  and  west,  it  is  plain 
that  plaintiff's  property  was  seriously  dam- 
aged. But  it  is  contended  that  the  dam- 
ages she  has  sustained  are  not  special  in 
their  character,  but  are  of  the  same  kind  as 
those  sustained  by  the  general  public,  and 
upon  this  ground  no  recovery  can  be  had.  If 
the  damages  sustained  by  the  plaintiff  are  of 
the  same  kind  as  those  sustained  by  the  pub- 
lic at  large,  differing  only  in  degree,  and 
not  in  kind,  or  if  the  damages  sustained  by 
the  plaintiff  are  of  the  same  kind  sustained 
by  the  general  public,  the  only  difference 
being  in  the  excess  of  damages  sustained  by 
plaintiff,  then,  under  the  well -settled  rules 
of  law  which  control  cases  of  this  character, 
she  could  not  recover.  Chicago  y.  Union  Bldg, 
Asso.  102  111.  879,  40  Am.  Rep.  6m ;  East  St. 
Louis  V.  0*Flynn,  119  111.  200,  59  Am.  Rep. 
795 ;  Parker  v.  Catholic  Bishop  of  Chicago,  146 
111.  158. 

Where  damages  are  sustained  by  the  pub- 
lic at  large,  but  in  different  degrees,  the  law 
does  not  confer  a  remedy.  Thus,  in  DaHs  v. 
Hampshire  County  Comrs,,  158  Mass.  218,  11 
L.  R.  A.  750,  it  is  said :  "The  general  doc- 
trine is  familiar  that  ordinarily  one  cannot 
maintain  a  private  action  for  loss  or  damage 
which  he  suffers  in  common  with  the  rest  of 
the  community,— even  though  his  loss  may  be 
greater  in  degree. "  The  reason  of  the  rule 
is  that  a  contrary  doctrine  would  encourage 
many  trivial  suits. 

In  Shaw  v.  Boston  dk  A.  R.  Co.,  159  Mass. 
597,  the  court  says:  **The  only  right  of  the 
plaintiff  to  use  the  hiirhway  is  that  of  the 
public  generally.  *Wliere  one  suffers  in 
common  with  all  the  public,  although,  from 
his  proximitv  to  the  obstructed  way,  or  other- 
wise from  his  more  frequent  occasion  to  use 
it,  he  may  suffer  in  a  greater  degree  than 
others,  still  he  cannot  have  an  action,  be- 
cause it  would  cause  such  a  multiplicity  of 
suits  as  to  be  of  itself  an  intolerable  evil.  *  " 

In  Smith  v.  Boston,  7  Cush.  254,  in  passine 
on  the  question,  the  court  held  that  a  land 
owner  could  not  recover  unless  he  suffered 
a  special  damage  not  common  to  the  public. 

In  Heller  v.  Atchison,  T.  db  S,  F.  R.  Co.^ 
28  Kan.  625,  in  the  discussion  of  the  ques- 
tion, the  court  said  :  "  Where  a  party  owns 
a  lot  which  abuts  on  that  portion  of  the  street 
vacated  so  that  access  to  the  lot  is  shut  off, 
it   is  clear  that  the  lot  owner  is  directly 
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injured,  and  may  properly  challenge  the  ac- 
tion. The  closing  up  of  access  to  the  lot  is 
the  direct  result  of  the  vacatinir  of  the  street, 
and  he,  by  the  loss  of  access  to  his  lot.  suffers 
an  injury  which  is  not  common  to  the  pub- 
lic ;  but  Id  the  case  at  bar  access  to  plain- 
tiff's lots  is  in  no  manner  interfered  with. 
The  full  width  of  the  street  in  front  and  on 
the  side  is  free  and  undisturbed,  and  the  only 
real  complaint  is  that  by  the  vacating  of  the 
street  aWay  from  her  lots  thecourse  of  travel  is 
changed.  But  this  is  only  an  indirect  result. " 

In  the  discussion  of  the  question  in  Chicago 
V.  Union  Bldg.  Asso.,  103  111.  379.  40  Am. 
Rep.  598.  it  is  said  (p.  893)  :  **  In  the  Ameri- 
can  Law  Register,  New  Series,  for  October, 
1880,  one  of  the  learned  editors  of  that  peri- 
odical, Mr.  Edmund  H.  Bennett,  in  a  note 
to  Fritz  V.  Holmon  [L.  R.  14  Ch.  Div.  542], 
after  a  very  elaborate  review  of  the  principal 
•cases  bearing  upon  the  question  now  before 
us,  comes,  as  we  think  very  correctly  to  the 
•conclusion  :  'First,  for  any  act  obstructing  a 
public  and  common  right  no  private  action 
will  lie  for  damages  of  the  same  kind  as 
those  sustained  by  the  general  public,  al- 
though in  a  much  greater  degree  than  any 
other  person ;  second,  an  action  will  lie  for 
peculiar  damages  of  a  different  kind,  though 
€ven  in  the  smallest  degree ;  third,  the  dam- 
a^,  if  really  peculiar,  need  not  always  be 
direct  and  immediate,  like  the  loss  of  a  horse, 
but  may  be  as  remote  and  consequential  as 
in  other  cases  of  tort ;  fourth,  the  fact  that 
many  others  sustain  an  iniury  of  exactly  like 
kind  is  not  a  bar  to  individual  actions  of 
many  cases  of  a  public  nuisance.  *  " 

Other  cases  holding  a  like  doctrine  might 
be  cited,  but  we  have  referred  to  enough  to 
show  the  current  of  authority  bearing  on  the 
question.  There  is  lesjs  diflnculty  in  deter- 
mining what  the  law  is,  than  in  making  a 
proper  application  of  the  law  to  the  different 
cases  that  may  arise.  In  this  case  we  think 
it  plain  that  plaintiff  was  entitled  to  recover. 
Her  property  fronted  on  Sixty- first  street.  It 
«xtended  west  to  and  cornered  with  that  part 
of  the  street  which  was  vacated.  By  the 
vacation  of  the  street  and  the  erection  of 
the  viadufct  her  property,  extending  from  the 
railroad  tracks  east  to  State  street,  was  shut 
in,  and  all  access  from  the  south  and  the  west 
was  shut  off.  What  was  originally  a  thor- 
oughfare along  the  entire  line  of  plaintiff's 
property  fronting  on  Sixty-first  street  was 
by  the  action  of  the  town  turned  into  a  blind 
court.  No  other  property  was  damaged  or 
affected  in  the  same  way,  except  the' small 
tract  lying  between  Wentworth  avenue  and 
the  railroad  tracks.  The  property  of  the 
general  public  was  not  affected  like  plain- 
tiff's, nor  was  the  damage  sustained  by  the 
public  of  the  same  kind.  Before  the  action 
taken  by  the  town,  plaintiff's  property  front- 
ing on  Sixty -first  street  was  so  situated  that 
it  was  available  as  lots  for  business  purposes, 
but  after  the  action  of  the  town  it  was  ren- 
dered useless  for  that  purpose. 

It  is  also  claimed  that  by  making  the 
subdivision  and  opening  Butterfield  street, 
which  separates  plaintiff^s  property  from  the 
vacated  portion  of  Sixty-first  street,  plaintiff 
bas  barred  herself  of  the  right  to  recover. 
29  L.  R.  A. 


When  the  street  was  closed  up  and  the  via- 
duct constructed,  the  town  became  liable  to 
pay  such  damages  as  the  plaintiff  had  sus- 
tained. The  rights  of  the  parties,  so  far  as 
the  question  of  damages  was  concerned,  were 
fixed,  and  any  future  subdivision  which  the 
plaintiff  might  make  of  her  property  could 
not  deprive  her  of  a  right  to  recover  such 
damages  as  she  had  sustained. 

Frpm  what  has  been  said,  if  we  are  cor- 
rect, the  instruction  did  not  announce  a  cor- 
rect rule  for  the  determination  of  the  case, 
and  it  was  properly  refused. 

The  judgmeiU  of  tlie  Appellate  Court  mil  be  ' 
affirmed, 

Sarah  BELL  et  al,,  Plffs,  in  Err,, 

Nels  O.  CASSEM. 
ass  III.  45.) 

1.  The  interest  of  a  pxior  morts^afi^ee 
cannot  be  displaced  by  the  lien  of  a  Judsr- 
ment  for  damages  io  ooosequenoe  of  the  sale  of 
intoxioatinflr  liquors,  under  the  Dramshop  Act, 
ft  10,  provldiDff  that  if  any  person  shall  rent  or 
lease  to  another  any  buUdinfir  to  be  used  fur  the 
sale  of  such  liquors,  or  knowingly  permit  It  to 
be  0O  used  or  occupied,  it  may  be  sold  to  pay 
any  such  Judgment  against  any  occupant. 

8.  The  provision  of  the  Dramshop  Act, 
1 10,  making  the  building  and  premises  where  in- 
toxicating liquors  are  sold  with  permission  of  the 
owner  liable  to  sale  under  a  Judgment  against 
the  occupant  for  damages  from  the  sale  of  such 
liquors,  applies  only  to  owners  or  those  having  a 
rentable  interest  in  the  property,  and  not  to  a 
contingent  interest,  such  as  that  of  a  mortgagee. 

(October  U,  ISdS.) 

ERROR  to  the  Appellate  Court,  Second  Dis- 
trict, to  review  a  Judgment  afSrmine  a 
judgment  of  the  Circuit  Court  for  Kendall 
County  refusing  to  give  a  judgment  recovered 
under  the  Civil  Damage  Law  priority  over  an 
antecedent  mortgage  on  the  property  of  the 
dealer  who  sold  the  liquor.    Affirmed. 

Statement  by  Phillips,  J. : 

At  the  October  term,  1892,  of  the  circuit 
court  of  Kendall  county,  a  bill  was  filed  by 
defendant  to  foreclose  a  certain  mortgage 
dated  December  21,  1889,  executed  by"Al- 
bcrtina  Helmuth  and  Jacob,  her  husband,  on 
certain  real  estate  in  Yorkville,  Illinois, 
given  to  secure  a  note  for  $2, 000.  To  th is  bi  1 1 
plaintiffs  in  error,  consisting  of  Sarah  Bell 
and  her  five  children,  were  made  parties  de- 
fendant, for  the  reason,  as  it  appears,  that  on 
December  22,  1891,  they  had  recovered  a 
Judgment  against  Jacob  Ilelmuth  and  Al- 
oertina  Helmuth  for  damages  suffered  by 
reason  of  the  death  of  the  husband  of  Sarah 
Bell,  caused  by  the  sale  to  him  of  intoxicat- 
ing liquors  by  Jacob  Helmuth,  who  occupied 


Note.— The  question  involved  in  the  above  case 
as  to  a  priority  between  a  Judgment  establishing 
alien  under  thdlaw  regulating  the  business  of 
dramshops  and  a  pre-existing  mortgage  on  tlic 
premises  seems  to  be  here  decided  for  the  first 
time.  ^8  to  the  priority  between  mortgages  and 
mechanics'  liens,  see  note  to  Wimberley  v.  Mayberry 
(Ala.)UL.R.A.d05. 


572 


Illinois  Sufbemb  Coukt. 


Oct., 


and  used  the  mortgaged  premises  as  a  saloon. 
Plaintiffs  in  error  tiled  their  answer  to  the 
bill  in  foreclosure,  and  also  their  crossbill, 
by  which  they  sought  to  subject  the  mort- 
gaged premises  to  the  lien  of  their  j  udgment, 
rendered  in  1891,  and  declared  superior  to  the 
mortgage  of  Cassem,  given  in  1889. 

The  answer  and  cross-bill  in  substance  set 
forth  that  the  premises  in  question,  known 
as  the  "City  Hotel,**  in  Yorkville,  were 
owned  and  occupied  by  Albertina  and  Jacob 
Helmuth,  who  were  engaged  in  the  business 
of  selling  intoxicating  liquors,  and  that  at 
the  time  of  taking  the  mortgage  in  question, 
and  at  all  times  thereafter,  the  defendant  in 
error,  Cassem,  had  knowledge  of  this  fact, 
and  knowingly  permitted  the  same  to  be 
so  used :  that  by  reason  of  the  sale  by  the 
Helmuths  to  the  husband  of  plaintiff  in  error, 
Sarah  Bell,  he  became  intoxicated  and  lost 
his  life  by  drowning,  on  account  of  which 
plaintiffs'in  error  had  recovered  judgment 
for  $5, 000,  as  above  stated  ;  that  execution  had 
been  issued  thereon  March  4,  1892,  and  a  levy 
made  on  the  mortgaged  premises,  and  ask 
that  the  mortgage  be  declared  subordinate  to 
the  judgment. 

Exceptions  were  filed  in  the  trial  court  to 
the  answer  and  to  the  answer  of  the  guardian 
ad  litem,  which  were  in  substance  the  same, 
and  demurrer  to  the  cross-bill,  which  were 
sustained  by  the  court  and  the  cross- bill  dis- 
missed for  want  of  equity.  Decree  of  fore- 
closure was  entered  on  the  original  bill, 
finding  the  amount  due  defendant  In  error, 
ordering  sale  of  the  premises,  and  finding 
that  the  interest  of  the  plaintiffs  in  error  ac- 
crued since  the  mortgage  lien  of  Cassem.  On 
appeal  to  the  appellate  court  for  the  second 
district  this  decree  was  affirmed,  and  from 
that  judgment  this  writ  of  error  is  prosecuted 
to  this  court. 

Mr.  Benjamin  F.  Herrinflrtont  for  plain- 
tiffs in  error: 

It  would  be  contrary  to  public  policy  to 
place  his  mortgage  ahead  of  this  judgment. 

MeCture  v.  Braniff,  75  Iowa,  88;  (/Brien  v. 
Putney,  55  Iowa,  293;  Wing  v.  Benham,  76 
Iowa.  17;  Cordes  v.  State,  87  Kan.  48. 

Nels  O.  Cassem  is  the  owner  of  the  freehold. 

Moore  v.  Titmun,  44  111.  370;  Vallett  v.  Ben- 
nett,  69  111.  685;  Carroll  v.  Ballance,  26111. 16, 
79  Am.  Dec.  854;  Nelson  v.  Pinegar,  80  111. 
481;  Oldham  V.  Ffleger,  84  111.  103;  Johnson  v. 
Watson,  87  111.  541;  Barrett  v.  Hinckley,  124 
111.  42;  Ducker  v.  Wear  &  Boogher  Dry  Goods 
Co,  145  III.  657;  Qage  v.  Scales,  100  111.  221,  8 ' 
Am.  &  Eng.  Encyclop.  Law,  p.  898,  note  6. 

Every  holder  of  property,  however  absolute 
and  unqualified  may  be  his  title,  holds  it  un<^ 
der  the  implied  liability  that  his  use  of  it  shall 
be  80  regulated  that  it  shall  not  be  injurious  to 
the  rights  of  the  community. 

Com.  V.  Alger,  7  Cush.  84. 
•  Messrs.  Randall  Cassem  and  McDoug- 
all  A  Chapman,  for  defendant  in  error: 

The  statutes  will  not  be  construed  to  make 
liable  those  having  only  reversfonary  and  con- 
tingent interests,  and  who  do  not  control  the 
lettmg. 

3  Lawson,  Rights,  Rem.  &  Pr,  §  1131;  Cas^ 
tie  V.  Fogerty,  19  III.  App.  442. 
29L.  R.  A. 


Until  the  commencement  of  the  suit  against 
him  for  that  purpose,  the  judgment  creditor 
acquires  no  interest  in  the  property;  and  if,  be- 
fore the  suit  is  brought,  it  has  been  sold  and 
conveyed,  it  cannot  be  subjected  to  the  pay- 
ment of  such  judgment. 

8  Lawson,  Rights,  Rem.  &  Pr.  §  1132;  BeU- 
inger  v.  Griffith,  28  Ohio  St.  619. 

Phillips,  </.,  delivered  the  opinion  of  the 
court: 

The  question  presented  in  this  court  re- 
quires a  construction  of  section  10  of  the 
Dramshop  Act,  which  is  as  follows:  "For 
the  payment  of  any  judgment  for  damages 
and  costs  that  may  be  recovered  against  any 
person  in  consequence  of  the  sale  of  intoxi- 
cating liquors  under  the  preceding  section, 
the  real  estate  and  personal  property  of  such 
person  of  every  kind,  except  such  as  may  be 
exempt  from  levy  and  sale  upon  judgment 
and  execution,  shall  be  liable,  and  such 
judgment  shall  be  a  lien  upon  such  real  estate 
until  paid ;  and  in  case  any  person  shall  rent 
or  lease  to  another  any  building  or  premises 
to  be  used  or  o<«upied,  in  whole  or  in  part, 
for  the  sale  of  intoxicating  liquors,  or  shall 
knowingly  permit  the  same  to  be  so  used  or  oc- 
cupied, such  building  or  premises  so  used  or 
occupied  shall  be  held  liable  for, and  may  be 
sold  to  pay,  any  such  judgment  against  any 
person  occupying  such  building  or  prem- 
ises."   1  Starr  &  C.  p.  973. 

It  is  contended,  from  the  fact  that  this  act 
makes  the  building  and  premises  liable  where 
the  owner  permits  their  use  for  the  sale  of 
intoxicating  liquors,  and  provides  that  the 
judgment  thus  recovered  shall  be  a  lien,  and 
the  premises  shall  be  held  liable  for  and  may 
be  sold  to  pay  such  judgment,  that  therefore 
a  judgment  recovered  under  this  act  is  a 
paramount  lien  to  a  mortgage  upon  the  build- 
ing where  the  liquors  were  sold,  notwith- 
standing the  mortgage  bears  a  prior  date  of 
execution  and  recording  to  the  rendition  of 
the  judgment.  This  statute  will  not  bear 
the  construction  attempted  to  be  deduced 
from  it,  that  if  one  loans  or  advances  money 
on  property  which  is  or  afterwards  may  be 
used  and  occupied  for  dealing  in  intoxicating^ 
liquors,  his  mortgage  lien  shall  be  subor- 
dinated to  that  of  a  judgment  which  may  at 
some  later  date  be  recovered  against  the  owner 
of  such  property.  There  can  be  no  doubt, 
from  a  consideration  of  this  section,  that  it 
was  the  evident  intention  of  the  legislature 
to  make  only  owners  of  property,  and  those 
having  rentable  interests,  amenable  to  the 
provisions  of  the  act.  A  mortgagee,  by  virtue 
of  his  mortgage  only,  and  before  any  condi- 
tion broken,  has  no  legal  right  to  rent  or  lease 
the  incumbered  premises  to  any  person  or  for 
any  purpose.  Having  no  such  control  over 
it,  he  cannot  be  said  to  permit  the  premises 
to  be  occupied  for  any  purpose.  If  premises 
on  which  money  had  been  loaned  ana  a  mort- 
gage executed  should  at  some  time  thereafter 
be  leased  or  rented  by  the  mortgagor  for  deal- 
ing in  intoxicating  liquors,  the  law  does  not 
recognize  the  right  of  the  mortgagee  to  com- 
pel the  vacation  of  such  premises  without 
some  clause  in  the  mortgage  giving  such 
power.     Until  some  condition  of  the  mort- 
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?;sLge  is  broken,  the  control  of  the  mortgagor 
8  as  absolute,  except  in  the  permitting  or 
committing  of  waste,  as  if  no  mortgage  lien 
existed.  At  the  time  the  mortgage  in  this 
case  was  executed  the  cause  of  action  of 
plaintiffs  in  error  had  not  accrued,  and  it 
could  not  be  anticipated  that  it  ever  would. 
To  hold  that  a  judgment  recovered  on  such 
A  subsequently  accrued  cause  of  action  should 
precede  a  former  mortgage  lien  would  have 
the  effect,  in  many  cases,  as  in  this,  to  ab- 
solutely nullify  the  mortgage,  as  the  prem- 
ises would  be  absorbed  in  the  satisfaction 
of  a  large  judgment.  The  large  commer- 
cial transactions  and  interests  of  the  country 
^nd  the  interchange  of  capital  demand  the 
borrowing  of  money  and  the  securing  of  the 
same  by  real  estate  mortgage,  and  a  mort- 
gagee is  compelled  to  rely  upon  the  condition 
of  the  title  as  shown  by  the  records  at  the 
time  of  the  advancement.  It  would  be  en- 
tirely against  public  policy  to  hold  that  a 
judgment  on  a  subsequently  accrued  cause  of 
action  should  defeat  a  lien  otherwise  valid. 
No  investor  could  safelv  advance  capital  if 
such  were  the  law.  Until  the  commenceipent 
of  a  suit  in  some  cases,  and  the  rendition  of 
a  judgment  in  most  others,  the  judgment 
creditor  acquires  no  interest  in  the  property, 
and  if,  before  the  suit  is  brought,  it  has  been 
sold  and  conveyed,  it  cannot  be  subjected  to 
the  payment  of  such  judgment.  Bellinger  v. 
OriffltK  23  Ohio  St.  619. 

In  the  case  last  cited  a  judgment  was  re- 
covered, under  a  statute  similar  to  our  own, 
against  a  tenant  who  occupied  the  premises 
and  used  them  for  the  purpose  of'  selling 
intoxicating  liquors.  After  the  recovery  of 
the  judgment  a  suit  was  instituted  against 
the  owners  of  the  property  at  the  time  of  the 
unlawful  sale  of  the  liquor,  to  subject  the 
real  estate  to  the  payment  of  the  judgment. 
Meanwhile,  after  the  recovery  of  the  judg- 
ment against  the  tenant,  but  before  this  pro- 
ceeding was  instituted,  the  premises  had  been 
sold,  in  apparent  sood  faith,  to  a  third  party, 
and  it  was  held  by  the  court  that  the  title 
passed  free  from  any  lien  of  the  judgment. 
It  was  contended  by  the  plaintiff  that  the 
judgment  against  the  tenant  who  unlawfully 
.  sold  the  liquor  became  a  lien  on  the  property 
from  the  time  the  cause  of  action  accrued. 


The  court  said :  "  It  is  true  the  statute  de- 
clares that  the  property  shall  be  held  liable 
for  the  damages  assessed  against  the  occupier. 
But  this  liability  is  not  spoken  of  in  the 
sense  of  creating  a  lien.  ...  To  give 
the  statute  the  construction  contended  for 
would  go  far  towards  rendering  titles  in- 
secure. No  one  could  safely  purchase  real 
estate  on  the  faith  of  its  appearing  from  the 
public  records  to  be  clear  of  liens  and  in- 
cumbrances. A  purchaser  would  be  com- 
pelled to  take  the  risk  of  ascertaining  who 
had  been  the  previous  occupiers  of  the  prem- 
ises, and  whether  any  judgments  or  causes  of 
action  existed  against  them  for  the  unlawful 
use  of  the  property  while  in  possession. 
Surely  no  such  innovation  .ipon  the  policy 
of  the  state  in  regard  to  requiring  liens  upon 
real  property  to  appear  of  record  could  have 
been  intended,  without  an  explicit  legisla- 
tive declaration  to  that  effect." 

If  it  should  be  held  that  one  holdin^^  a 
judgment  rendered  on  a  cause  of  action 
similar  to  that  of  plaintiffs  in  error  was  en- 
titled to  a  superior  lien  to  that  of  a  prior 
mortgage  on  the  premises  in  which  the  liquor 
was  sold,  then  by  the  same  reasoning  it  must 
be  held  that  such  judgment  would  be  a  valid 
lien  as  against  a  purchaser' of  the  same  prop- 
erty, although  the  conveyance  was  made  be- 
fore the  rendition  of  the  judgment.  The 
adoption  of  such  a  rule  would  not  be  the 
legitimate  result  of  the  construction  of  the 
statute  under  consideration,  but  would  be 
iudicial  legislation  by  which  a  priority  of 
liens  would  be  declared  and  determined  with- 
out legislative  action  on  which  to  base  the 
same,  and  would  permit  conspiring  and 
fraudulent  owners  of  property  to  defeat  a 
mortgage  lien  or  valid  conveyance  of  their 
property  by  collusion  with  other  parties 
claiming  a  cause  of  action  under  this  statute. 
We  hold,  therefore,  that  the  true  construc- 
tion of  this  section  of  the  statute  is,  that  it 
applies  only  to  owners  or  those  having  a 
rentable  interest  in  the  property,  and  not 
a  contingent  interest, such  as  is  that  of  a  mort- 
agee.  It  was  not  error,  therefore,  for  the 
Lppellate  Court  to  affirm  the  decree  of  the 
Circuit  Court,  and  the  judgment  of  tJie  Ap- 
pellate Court  for  the  Second  District  is  affirmed. 


VERMONT  SUPREME  COURT. 


STATE  of  Vermont 

V. 

William  SPEYER. 

(67  Vt.  502.) 

A   resolution    of  the    state    board  of 
health*  without  limitation  or  restrlotion,  that 


Note.— For  police  power  as  to  quarantine  rejfu- 
lations,  see  note  to  Hurst  v.  Warner  (Micb.)  28  L.  R. 
A.  484. 

For  recent  illustrations  of  other  police  reirula- 
tions  to  preserve  health,  see  Health  Department 
of  New  York  City  v.  Trinity  Church  (N.  Y.)  27  L. 
R.  A.  710,  and  People  v.  Warden  of  the  City  Prison 
(N.Y.)27L.  B.A.718. 
29  L.  R.  A. 


no  pifrpen  shall  be  built  or*maintained  within  100 
feet  of  any  street  or  inhabited  house,  is  not  a 
reasonable  and  leeritlmate  exercise  of  statutory 
power  to  promuljrate  and  enforce  regiilations  for 
the  better  preservation  of  the  public  health  in 
conta^rious  and  epidemic  diseases,  andre^rdintr 
the  causes  which  tend  to  their  development  and 
spread,  as  they  shall  jud^e  necessary. 

(July  18, 1896.) 

EXCEPTIONS  by  defendant  to  rulings  of 
the  Addison  County  Court  made  during 
the  trial  of  a  prosecution  against  him  for  vio- 
lating regulations  of  the  state  board  of  health 
against  maintaining  a  pigstye  within  100  feet 
0?  an  inhabited  buuding.    Judgment  reversed. 
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JULT, 


Tbe  facts  sufficiently  appear  in  the  opinion. 

Messrs,  Button  St  Button,  for  defendant: 

A  rule  that  no  person  shall  build  or  main- 
tain a  pigpen  within  one  hundred  feet  of  an  in- 
habited dwellinjr,  street,  or  well  or  spring  of 
water  used  for  drinking  purposes,  in.  the  state 
of  Vermont,  is  an  unwarranted  and  unreason- 
able exercise  of  the  police  power  of  the  state. 

Prentice,  Pol.  Powers,  p.  7;  Tiedeman,  Pol. 
Powers,  pp.  297,  434-5;  Parker  &  Worthing- 
ton.  Public  Health  &  Safely,  §  45,  pp.  272, 
292;  Greensboro  v.  Ehrenreich,  80  Ala.  583,  60 
Am.  Rep.  130;  Kosciusko  v.  Slomberg,  12  L. 
R.  A.  528,  68  Miss.  469;  Ex  parte  (/Leary,  65 
Miss.  80;  MiOer  v.  H<n'ion,  10  L.  R  A.  116, 
152  Mass.  543;  Coe  v.  SchuUz,  47  Barb.  69; 
Weil  V.  Ric(/rd,  24  N.  J.  Eq.  175;  Payer  v. 
Des  Plaines,  18  111.  App.  229;  Re  8am  Kee,  31 
Fed.  Rep.  680;  Statew,  Fisher,  52  Mo.  178. 

Subject  to  this  control  arising  from  neces- 
sity, every  one  has  a  right  to  use  his  property 
as  be  pleases. 

Uutton  V.  Camden,  89  N.  J.  L.  130,  23  Am. 
Rep.  203. 

Although  it  is  competent  to  regulate  a  busi- 
ness which  is  not  per  se  a  nuisance,  but  which 
may  become  one  by  the  manner  in  which  it  is 
conducted,  yet  such  regulation  can  be  imposed 
only  when  such  bdsiness  is  being  so  conducted 
or  there  is  immediate  danger  from  it,  and  then 
the  regulation  can  go  no  further  than  the  ne- 
cessity which  calls  it  forth. 

Chicago,  R.  I.  dk  P.  R,  Co.  v.  Joltet,  79  HI. 
44;  Parker  &  Worthington.  Public  Health  & 
Safety;  §  251;  Tiedeman,  Pol.  Powers,  197; 
AvsUn  V.  Murray,  16  Pick.  125;  Weil  ▼.  Ri- 
cord,  24  N.  J.  Eq.  169;  Beebe  v.  State,  6  Ind. 
501,  63  Am.  Dec.  391;  Ex  parte  (TLeary, 
supra.  * 

With  those  pens  which  are  simply  private 
nuisances  the  police  power  of  the  state  has  no 
concern. 
Whitcomhy.SpHngfield,^  OhioC.  Ct.  Rep. 244. 

Whether  a  police  regulation  is  reasonable  is 
always  open  to  the  inquiry  of  the  court. 

Tiedeman,  Pol.  Powers,  pp.  13-197;  Parkfer 
&  Worthington.  Public  Health  &  Safety,  p. 
68;  Forster  v.  ikott,  186  N.  Y.  577,  18  L.  R. 
A.  543;  Lake  View  v.  Rose  Hill  Cemetery  Co. 
70  m.  195,  22  Am.  Rep.  71. 
.  The  legislative  power  cannot  be  delegated. 

Cooley.  Const.  Lim.  p.  141  et  seg  ;  Ex  parte 
Cox,  63  Cal.  21;  Houghton  v.  Austin,  47  Cal. 
646;  State  v.  Simons,  32  Minn.  540;  State  v. 
Young,  29  Minn.  550;  People  v.  Bennett,  29 
Mich.  462,  18  Am.  Rep.  107;  People  v.  Acton, 
48  Barb.  529;  Thornes.  Cramer,  15  Barb.  112; 
Willis  V.  Oxcen,  48  Tex.  59;  Barto  v.  Himrod, 
8  N.  y.  490,  59  Am.  Dec.  506;  Rice  v.  Foster, 
4  Harr.  (Del.)  479;  Johnson  v.  Rich,  9  Barb. 
680;  State  v.  Copeland,  3  R.  L  33;  Cincinnati, 
W.  d  Z.  R.  Co.  V.  Clinton  County  Comrs.  1 
Ohio  St.  77;  Opinion  of  the  Justices,!  Met.  580; 
Hoffman  v.  Schultz,  31  How.  Pr.  885;  Parker 
V.  Com.  6  Pa.  507,  47  Am.  Dec.  480;  Mesh- 
meter  v.  StaU,  11  Ind.  482;  Maize  v.  State,  4 
Ind.  342:  State  v.  Swisher,  17  Tex.  441;  Rx 
parte  Wall,  48  Cftl.  279,  17  Am.  Rep.  425^^ 
Brewer  Bride  Co.  v.  Brewer,62  Md.  69,  16  Am. 
Rep.  395;  The  Auditor  v.  Holland,  14  Bush, 
147;  Atty.  Oen.  v.  Old  Colony  R.  Co.  22  L.  R. 
A.  112.  160  Mass.  93;  Salem  v.  Eastern  R  Go. 
98  Mass.  443;  Baker  v.  Boston,  12  Pick.  193,22 
29  L.R.  A. 


Am.   Dec.  421;  State  v.   Parker,  26  Vt.  8d2; 
Bancroft  v.  Dumas,  21  Vt  463. 

The  exercise  of  the  police  power  of  a  state  is 
a  legislative  function,  and  the  making  of  gen- 
eral rules  and>  regulations  in  the  exercise  of 
that  power  is  a  legislative  function. 

Tiedeman,  Pol.  Powers,  pp.  5.  197,  425; 
Parker  &  Worthington,  Public  Health  & 
Safety,  p.  173;  State  v.  Cadwalader,  36  N.  J. 
L.  283;  PeopU  v.  New  York  City  Board  of 
Health,  33  Barb.  345;  Ex  parte  Tuttle,  91  Cal. 
591;  Ex  parte  WJiitweU,  19  L.  R.  A.  727,  9» 
Cal.  78;  Com.  v.  Alger,  7  Cush.  96;  Train  v. 
Boston  Dieinfecting  Co.  144  Mass.  580,  59  Am 
Rep.  113. 

Unless  some  provision  for  notice  to  parties^ 
interested  of  the  time  and  place  of  hearing  and 
a  right  to  be  heard  according  to  tbe  usual 
modes  of  procedure  is  made,  said  statute  is  an 
attempt  to  deprive  a  person  of  his  property^ 
without  due  process  of  law. 

Chicago,  M.  &  St.  P.  R.  Co.  v.  Minnesota, \%A: 
U.  S.  460,  33  L.  ed.  982,  3  Inters.  Com.  Rep. 
209;  MUler  v.  Horion,  10  L.  R.  A.  116,  152 
Mass.  543;  Sawyer  v.  SUiU  Board  of  Health, 
125  Mass.  188;  SaUm  v.  EasUrn  R.  Co.  98 
Mass.  443;  Belcher  v.  Farrar,  90  Mass.  827; 
Van  Warmer  v.  Albany,  15  Wend.  263;  Peo- 
ple V.  Bennett,  29  Mich.  462. 18  Am.  Rep.  107; 
Newark  d  S.  0.  Horse  Car  R.  Co.  v.  Hunt,  50 
N.  J.  L.  314;  State  v.  Cadwalader.  36  N.  J.  L. 
283;  Button  v.  Camden,  39  N.  J.  L.  127.  28 
Am.  Rep.  203;  Weil  v.  Ricord,  24  N.  J.  Eq. 
169;  People  v.  New  York  City  Board  ofHeam, 
supra. 

Mr.  P.  L.  Pi«h.  States  Ally.,  for  plaintiff: 

The  power  to  enact  sanitary  regulationa 
which  shall  have  the  force  of  law,  and  for 
which  a  criminal  prosecution  will  lie,  may  be 
conferred  on  aboard  by  the  legislature. 

People  V.  Justices  of  Court  of  Special  Seesions, 
7  Hun,  214;  2  Am.  &  Eng.  Encyclop.  Law,  p. 
485;  P^linsky  v.  People,  73  N.  Y.  65.  11  Hun, 
390;  Field,  Boards  of  Health,  24  Am.  L.  Rev. 
p.  559;  Lake  EHe  d  W.  R.  Co.  v.  James  (Ind.) 
85  N.  E.  Rep.  395. 

By  the  provisions  of  the  act  giving  the  state 
board  of  health  authority  to  make  rules  and 
regulations,  they  are  made  the  judges  of  what 
regulations  are  necessary  for  the  better  preser- 
vation of  the  public  health  in  contagious  and 
epidemic  diseases,  and  also  regarding  the  causes 
which  tend  to  their  development  and  spread. 

This  regulation  was  of  a  valid  and  conclu- 
sive character,  and  all  persons  in  the  state  are 
bound  to  abide  by  it. 

*» Kennedy  v.  Philadelphia  Board  of  Health,  2 
Pa.  866;  Oreen  v.  Savannah,  6  Ga.  1;  Ray- 
mond V.  Fish,  51  Conn.  80.50  Am.  Rep.  3;  Dill. 
Mun.  Corp.  3d  ed.  ^  328;  Van  Warmer  v.  Al- 
bany, 15  Wend.  262,  18  Wend.  169. 

To  declare  that  a  pigpen  shall  not  be  main- 
tained within  100  feet  of  an  inhabited  house  is 
a  most  wholesome  and  reasonable  exercise  of 
police  power. 

State  V.  Holcomb,  68  Iowa,  107,  56  Am.  Rep. 
853;  Com.  v.  Young,  135  Mass.  526:  Quiney 
V.  Kennard,  151  Mass.  563;  Com.  v.  Pateh,  97 
Mass.  221. 

The  state  board  of  health  was  given  discre- 
tionary powers  over  the  subject  delegated  to 
them,  involving  matters  of  judgment,  and  hav- 
ing acted  upon  that  matter,  unless  such  act  is. 
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Yoid  because  of  its  UDConstitutionality,  the 
same  is  not  revisable. 

State  V.  Gregory,  83  Mo.  128.  58  Am.  Rep. 
665;  Bfople  v.  Mlson,  183  111.  565;  JS^te  v. 
JHoleomb,  supra;  GuMng  v.  Board  of  HeaWi 
of  Buffalo,  18  N.  Y.  8.  R.  788;  Parker  & 
WorthiDgton.  Public  Health  &  Safety,  §  86, 
noU^. 

To  constitute  a  nuisance  it  is  not  necessary 
that  a  noxious  trade  or  business  should  endan- 
ger the  health  of  the  neighborhood.  It  is 
sufficient  if  it  produces  what  is  offensive  to 
the  senses,  and  which  renders  the  enjoyment 
of  life  and  property  uncomfortable. 

Catlin  V.  Valentine,  9  Paige,  575.  4  L.  ed. 
821.88  Am.  Dec.  567;  Brady  y.  Weeks,  3  Barb. 
157. 

Start,  J.,  delivered  the  opinion  of  the 
court: 

The  information  charges  that  the  respond- 
ent kept  and  maintained  a  pigpen  within  100 
feet  of  an  inhabited  dwelling  house,  in  vio- 
lation of  a  regulation  made  by  the  state  board 
of  health.^  To  this  Information  the  respond- 
ent demurred.  The  demurrer  was  overruled, 
information  adjudged  sufficient,  and  the  re- 
spondent ordered  to  plead  over;  to  which 
the  respondent  excepted. 

No.  98,  section  6,  of  the  Acts  of  1886,  as 
amended  by  No.  82,  section  11.  of  the  Acts 
of  1892,  provides  that  the  state  board  of  health 
shall  have  authority  to  promulgate  and  en- 
force such  regulations  for  the  better  preserva- 
tion of  the  public  health  in  contagious  and 
epiflemic  diseases,  and  regarding  the  causes 
which  tend  to  their  development  and  spread, 
as  they  shall  judge  necessary ;  and  any  per- 
son or  persons  or  corporation  neglecting  or 
refusing,  after  having  been  duly  notitied  in 
writing,  to  comply  with  the  requirements 
of  such  regulations,  shall,  upon  conviction 
thereof,  pay  to  the  treasurer  of  the  state  a 
fine  of  not  less  than  $25  nor  more  than  $100. 
Acting  under  the  authority  conferred  by  these 
enactments,  the  board  of  health  promulgated 
a  regulation  that  no  pigpen  should  be  built 
or  maintained  within  luO  feet  of  any  well  or 
gprinff  of  water  used  for  drinking  purposes, 
nor  within  100  feet  of  any  street  or  inhabited 
house. 

The  power  of  the  legislature  to  prevent 
the  introduction  and  spread  of  infectious  and 
contagious  diseases  cannot  be  questioned. 
All  property  in  the  state  is  undoubtedly  held 
subject  to  the  reasonable  supervision  of  leg- 
islative authority,  to  an  extent  necessary  to 
the  reasonable  preservation  of  the  public 
health.  While  the  necessity  and  propriety 
of  particular  regulations  are  primarily  of 
legislative  determination,  their  character, 
whether  reasonable,  impartial,  and  consist- 
ent with  the  state  policy,  is  a  question  for 
the  court.  Tiedeman,  Pol.  Powers,  197 ; 
Parker  &  Worthington,  Public  Health  & 
Safety,  68;  Dill.  Mun.  Corp.  §§  319.  325, 
829;  Mugler  v.  Kansas,  128  U.  8.  623,  81 
L.  ed.  205 ;  Minnesota  v.  Barber,  136  U.  8. 
818,  84  L.  ed.  455,  3  Inters.  Com.  Rep.  185. 

By  the  enactment  in  question,  the  legis- 
lature attempted  to  confer  upon  the  state 
board  of  health  power  to  promulgate  and 
enforce  reasonable  regulations  in  respect  to 
29  L.  R.  A. 


contagious  and  epidemic  diseases  and  causes 
which  tend  to  their  development  and  spread. 
If  the  board  of  healthy  in  promulgating  the 
regulation  in  question,  were  in  the  reasonable 
exercise  of  the  power  attempted  to  be  con- 
ferred upon  them,  all  pigpens  built  or  main- 
tained within  100  feet  of  any  well  or  spring 
of  water  used  for  drinking  purposes,  or  with- 
in 100  feet  of  any  street  or  inhabited  house, 
must  be  regarded -as  infected  with  contagious 
or  epidemic  diseases  or  causes  which  tend 
to  their  development  and  spread ;  or,  under 
such  circumstances,  it  must  be  inferred  that 
there  are  reasonable  grounds  for  apprehend- 
ing that  they  are  thus  infected  or  are  such 
causes.  A  regulation  so  general  and  far- 
reaching,  affecting  business  and  tbe  use  of 
property,  cannot  be  held  to  be  reasonable  or 
justifiable,  unless  there  are  reasonable  grounda 
for  a  belief  that  the  necessary  protection  of 
the  public  health  requires  it.  The  regula- 
tion in  question  cannot  be  held  to  be  rea- 
sonable or  justifiable  because  some  few  in- 
dividuals in  the  state  maintain  pigpens  ia 
such  a  manner  as  to  endanger  public  health. 
To  justify  promulgating  such  a  regulation, 
there  must  be  reasonable  grounds  for  appre- 
hending that  all  pigpens  affected  by  it  are, 
or  may  be,  a  menace  to  public  health.  It 
cannot  be  said  that  all  pigpens  situated  with- 
in 100  feet  of  a  well  or  spring  of  water  used 
for  drinking  purposes,  or  within  100  feet  of 
a  street  or  ilihabited  house,  endanger  public 
health,  or  that  there  are  reasonable  grounds 
for  apprehending  that  they  do.  They  may 
or  may  not  thus  endanger  the  public  health. 
Very  much  depends  upon  ihe  manner  of  con- 
struction, the  way  they  are  kept  and  oc- 
cupied, the  moans  for  keeping  them  clean, 
the  location  and  surroundings,  the  character 
and  slope  of  the  land,  their  nearness  to  or 
remoteness  from  thickly  settled  communities, 
and  the  existence  or  nonexistence  of  diseasea 
and  causes  of  diseases.  A  pigpen  may  be  a 
menace  to  public  health  when  situated  in  a 
city  or  village  and  perfectly  harmless  when 
situated  upon  a  farm ;  and  the  fact  that  a 
pigpen  situated  in  a  city  or  village  is  a  nui- 
sance, and  endangers  public  health,  and 
ought  to  be  abated,  furnishes  no  reasonable 
ground  for  abating  a  pigpen  upon  a  farm, 
iwhich  is  not  a  nuisance,  and  in  no  way  af- 
fects the  public  health.  The  regulation,  if 
valid,  had  the  effect  to  abate  and  cause  to  be 
removed  every  pigpen  within  the  prohibited 
limit.  It  deprived  every  Owner  of  land  with- 
in the  limit  of  its  use  for  purposes  that, 
under  proper  conditions,  are  harmless  and 
legitimate.  By  it,  ,the  citizen  living  miles 
from  neighbors,  and  from  epidemic  diseases 
and  causes  which  tend  to  their  development 
and  spread,  and  whose  possessions  do  not 
extend  beyond  the  prohibited  limit,  is  un- 
reasonably and  unjustly  deprived  of  his  ri^ht 
to  build  and  maintain  a  pigpen  and  engage 
in  a  business  which  has  ever  been  regarded, 
when  conducted  under  proper  conditions,  as 
legitimate.  The  regulation  is  intended  to 
have  force  and  effect  throughout  the  entire 
state.  It  affects  alike  those  pigpens  which 
are,  as  a  matter  of  fact,  maintained  in  such 
a  manner  as  to  be  offensive,  and  those  which 
are  maintained  with  every  possible  degree 
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of  cleanliness ;  it  affects  alike  those  situated 
upon  farms  and  those  situated  in  thickly 
settled  communities;  and  it  affects  all  pig- 
pens within  the  prohibited  limit,  without 
reference  to  the  existence  or  nonexistence  of 
epidemic  or  contagious  diseases  and  the 
causes  which  tend  to  their  development  and 
spread,  in  any  particular  locality.  It  is  in- 
tended to  affect  alike  a  business  which  is  so 
conducted  as  not  to  be  a  nuisance,  or  in  anv 
way  endangering  public  health,  or  fumisli 
reasonable  grounds  to  apprehend  that  it  will 
do  so,  and  business  which  is  so  conducted 
as  to  be  a  nuisance,  and  furnish  reasonable 
grounds  for  a  belief  that  it  will  endanger 
public  health  if  continued.  It  reaches  be- 
yond the  scope  of  necessary  protection  and 
f prevention  into  the  domain  of  restraint  of 
awful  business  and  use  of  property.  It  is 
founded  on  fear  and  apprehension  of  a  remote 
possible  danger  to  the  public  health,  and  not 
upon  itsexistence,  or  upon  reasonable  grounds 
to  apprehend  that  any  considerable  "portion 


of  the  pigpens  affected  by  it  endanger  or 
will  endanger  public  health.  It  is  an  un- 
reasonable and  unjust  interference  with  a  le- 
gitimate and  recognized  business  pursuit  and 
use  of  property,  without  reference  to  its  lo- 
cation or  the  manner  in  which  it  is  con- 
ducted, or  the  existence  or  nonexistence  of 
epidemic  or  contagious  diseases  or  causes 
which  tend  to  their  development  and  spread, 
in  any  particular  local itv.  It  is  too  broad 
and  sweeping  to  be  upheld  by  any  necessity 
of  protecting  the  public  health,  and  we  can- 
not regard  it  as  a  reasonable  and  legitimate 
exercise  of  the  power  attempted  to  be  con- 
ferred by  the  enactments  in  question. 

Judgment  reversed;  demurrer  sustained ;  in- 
formation adjudged  insufficient  and  quashed ; 
respondent  discharged. 

Talt*  </. ,  concurs  in  the  result : 

The  keeping  of  pigs,  not  pigpens,  is  the 
evil.  The  board  haid  no  authority  to  prohibit 
the  building  of  a  pigpen. 
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i .  The  occapaney  of  a  i>art  of  a  school- 
house  as  a  resldeiiee*  by  a  teacher,  for  the 
purpose  of  enabling'  him  tbe  better  to  perform 
his  contract  to  teach,  does  not  make  bim  a  tenant 
ot  the  scboo]  district  employioflr  him,  but  bis  oc- 
cupation is  that  of  the  district. 

2.  A  teacher  lawAiUyln  possession  of 
the  schoolhonse*  who  holds  over  with- 
out ri^ht*  becomes  a  tenant  at  sufferance  if 
the  owner  permits  bim  to  remain  a  sufficient 
length  of  time  to  imply  an  Intentional  ac- 
quiescence in  the  occupancy,  althoufrh  his  pre- 
vious holding  was  not  that  of  a  tenant,  and  a 
consent  to  the  occupancy,  either  express  or  pre- 
sumed from  lapse  of  time,  is  not  essential  to 
create  that  relation. 

(September  28, 1895.)  ^ 

ERROR  to  the  Circuit  Court  for  Kent  County 
to  review  a  judgment  in  favor  of  defendant 
in  an  action  brought  to  recover  possession  of  a 
portion  of  a  school  building.     Reversed, 

The  facts  sufficiently  appear  in  the  opinion. 

Messrs.  Wolcott  A  Ward,  for  plaintiff  in 
error: 

There  was  an  implied  agreement  that  defend- 
ant should  vacate  at  the  close  of  his  school 
term,  and  it  was  contrary  to  the  terms  of  that 
agreement  for  him  to  continue  in  possession 
and  refuse  to  vacate. 

Wilkinsan  v.   Williams,  51  Mich.  155. 

There  are  maov  things  to  distinguish  the 
holding  of  this  defendant  from  that  of  a  per- 
son whose  occupancy  of  a  building  is  incident 

Note.— On  the  subject  of  occupancy  by  employ^ 
as  distinflruished  from  tenancy,  see  also  Bowman  v. 
Bradley  (Pa.)  17  L.  R.  A.  313. 
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to,  and  for  the  better  performance  of,  his  du- 
ties in  the  service  of  his  master. 

Every  case  where  a  man  has  been  held  to  be 
a  mere  servant  supports  the  doctrine  that  be 
may  be  forcibly  ejected,  and  it  would  be  held 
clearly  contrary  to  the  spirit  of  our  law  to  per- 
mit the  plaintiff,  under  tbe  circumstances  here 
stated,  to  put  un  end,  with  a  strong  hand  and 
without  due  process  of  law,  to  an  occupancy, 
of  seven  years'  duration,  of  rooms  which  had 
been  continuously  the  home  and  residence  of 
the  defendant  and  his  family. 

The  defendant  should  not  be  heard  to  com- 
plain that  the  more  peaceable  and  orderly 
method  was  adopted. 

BrisUM^  V.  Burr,  8  L.  R.  A.  710,  120  N.  Y. 
437. 

If  Batsche  was  a  tenant  his  refusal  to  go  un- 
less expelled  by  force  or  legal  process  was  not 
forcible  detainer. 

Appleton  V.  Buskirk,  67  Mich.  407;  terrains 
V.  People,  60  N.  Y.  221,  14  Am.  Rep.  158. 

Under  ordinary  circumstances  an  occupancy 
of  three  months'  duration,  without  special  cir- 
cumstances to  rebut  the  presumption  of  a  ten- 
ancy, would  raise  that  presumption. 

People  V.  Anjiis,  45  Barb.  807. 

The  defendant  is  estopped  from  objecting 
that  the  school  district  cannot  be  a  landlord. 

7  Am.  &  Eng.  Encyclop.  Law,  p.  39;  Tone 
v,Columbus,  39  Ohio  St.  281,  48  Am,  Rep.  488; 
Helena  v.  Turner,  36  Ark.  577. 

One  who  executes  a  lease  to  a  body  claiming 
to  be  a  corporation  is  estopped  to  deny  the  ex- 
istence of  the  corporation  to  defeat  the  lease. 

Whitney  v.  Robinson,  58  Wis.  309;  Motz  v. 
Detroit,  18  Mich.  495:  Imboden  v.  Etowah  db  R 
B.  Uydraulic  HoseMin,  Co,  70  €te.  86;  Frank- 
V.  Twogood,  18  Iowa,  515;  Basselman  v.  United 
States  M(yrtg.  Co.  97  Ind.  865;  8t,  Joseph  Firt 
A  Manne  Ins.  Co,  v.  Hauek,  71  Mo.  465; 
French^.  Donokue,  29  Minn.  Ill;  Cochran  v. 
Arnold,  68  Pa.  899;  Congregational  Soe,  in 
Troy  V.  Perry,  6  N.  H.  164,  25  Am.  Dec  455; 
Lehman  v.  Warner,  61  Ala,  455. 
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Meurs.  Carroll*  Turner  St  Kirwin,  with 
Mr,  F.  A.  Stace,  for  defendaDt  in  error: 

A  tenant  at  sufferance  is  one  who  enters  into 
premises  by  lawful  lease,  and  holds  over  by 
wrong. 

Wood.  Land.  &  T.  §14. 

In  order  to  create  a  tenancy  of  any  nature, 
the  two  following  elements  must  concur: 

1.  The  person  going  into  possession  must 
occupy  the  premises  in  subordination  of  the 
other's  title; 

2.  An  express  demise  of  the  premises,  or  an 
occupancy  under  such  circumstances  that  a 
contract  of  letting  can  fairly  be  implied  there- 
from. 

Wood,  Land.  &  T.  p.  26;  Finlap  v.  Bristol 
&  E,  R.  Co,  7  Exch.  410;  GoU  v.  QUI,  14  Iowa, 
567;  Ghatftrd  v.  (/Donomn,  80  Ind.  20,  41 
Am.  Rep.  782;  HiUendegen  v.  Scheich,  65  Mich. 
468. 

The  mere  fact  that  defendant  remained  under 
a  naked  possession  for  six  or  seven  months 
after  the  right  of  occupancy  under  the  contract 
of  hiring  was  at  an  end,  and  of  which  both 
parties  were  well  aware,  does  not  create  a  ten- 
ancy of  any  kind. 

Wood,  Land.  «fc  T.  §§  9,  10;  King  v.  Ches- 
hunt,  1  Bam.  &  Aid.  473;  King  v.  8to€k,  2 
Leach,  C.  C.  1015.  Rus*  &  R.  C.  C.  185; 
WaUon  V.  McEachin.  47  N.  C.  207;  8taU  v. 
Pridgen,  30  N.  C.  84;  State  v.  Curtis,  20  N. 
C.  222. 

If  a  tenancy  of  any  kind  sprang  up  after  the 
termination  of  the  contract  of  hiring  between 
the  parties  as  claimed  by  the  plaintm,  then  it 
follows  from  the  law  of  landlord  and  tenant 
tbat  certain  reciprocal  rights  and  duties  must 
consequently  exist  and  accompany  such  rela- 
tion. 

Morrill  v.  Mackman,  24  Mich.  286,  9  Am. 
Rep.  124. 

Under  such  circumstances  as  exist  in  this 
case,  the  plaintiff  cannot  maintain  against  the 
defendant  assumpsit  for  use  and  occupation. 

Marquette,  H.  dh  0.  R.  Co,  v.  Barlow,  37 
Mich.  564.  26  Am.  Rep.  538;  Bostons,  Binney, 
11  Pick.  1,  22  Am.  Dec.  358;  MernU  v.  Bul- 
lock, 105  Mass.  486;  Wilmarth  v.  Palmer,  84 
Mich.  347;  l^ockwood  v.  Thunder  Bay  River 
Boom  Co^  42  Mich.  588;  Bancroft  y.  Wardell, 
18  Johns.  489.  7  Am.  Dec.  396;  Wyman  v. 
Book,  2  Me.  387;  Central  Mills  Co,  y.  Bart, 
124  Mass.  128. 

Hence  all  the  incidents  of  tenancy  are  want- 
ing. 

There  was  absolutely  no  privity  of  estate  or 
contract  between  the  parties  after  the  deter- 
mination of  the  defendant's  employment. 

Lockwood  v.  Thunder  Bay  River  Boom  Co.  42 
Mich.  536;  Ward  v.  Warfier,  8  Mich.  508; 
Watson  V.  Stever,  25  Mich.  886;  Kennebeck 
Purchase  Proprs.  v.  Springer,  4  Mass.  416,  3 
Am.  Dec.  277;  Township  No,  6  Proprs,  v.  Mc- 
Farland,  12  Mass.  325;  Wood,  Land.  &  T. 
S14. 

A  school  district  cannot  become  a  land- 
lord. 

DiU.  Mun.  Corp.  §  24;  BarrU  v.  School 
Dist.  No.  10  in  Canaan,  28  N.  H.  58;  Wilson 
V.  School  Dist,  No.  4  in  Chester,  82  N.  H.  118; 
Giles  V.  School  Dist.  No.  4  in  Sanbornton,  81  N. 
H.  804. 
129  L.  R.  A. 


Montg^omery,  J,,  delivered  the  opinion 
of  the  court : 

This  proceeding  was  instituted  before  a  cir- 
cuit court  commissioner  to  recover  possession 
of  the  lower  floor  of  a  school  building,  the 
complaint  alleging  that  the  said  school 
district  is  landlord  of  said  premises,  and  that 
said  Aloys  Batsche  is  the  tenant  of  said 
school  district,  and  that  said  Aloys  Batsche 
holds  said  premises  unlawfully  and  against 
the  will  of  said  school  district,  and  that  said 
school  district  is  entitled  to  possession  of  the 
same.  The  building  in  question  is  a  two- 
story  building ;  the  schoolroom  being  on  the 
second  floor,  and  the  rooms  beneath  being  oc- 
cupied, in  connection  with  the  school  room, 
by  the  teacher.  In  1885,  the  defendant  con- 
tracted with  the  district  board  to  teach  school 
for  seven  months,  and,  in  pursuance  of  the 
contract,  took  possession  of  the  building  the 
same  as  any  teacher  does.  He  had  possession 
of  the  keys  of  the  building,  and  continued  to 
teach  the  school  throughout  the  term,  and  re- 
mained there  afterwards, and  has  always, from 
that  time  until  the  commencement  of  this 
suit,  been  in  possession  of  the  building. 
Every  year  the  district  has  contracted  with 
him,  and  he  has  continued  to  teach  the  school. 
The  school  term  ended  in  June,  1892,  and 
August  81,  1892,  notice  to  quit  was  served. 
Th^  case  turned  in  the  court  below  upon  the 
question  of  whether  the  relation  of  landlord 
and  tenant  existed.  The  circuit  judge,  be- 
ing of  the  opinion  that  it  did  not,  directed  a 
verdict,  and  plaintiff  brings  error.  Numer- 
ous questions  are  discussed  in  the  brief  of 
the  complainant's  counsel  but  we  think  it 
cannot  be  fairly  said  that  the  circuit  judge 
was  called  upon  to  pass  upon  anything  more 
than  the  simple  question  of  whether  the  re- 
lation of  landlord  and  tenant  existed.  Not 
only  was  this  the  question  presented  by  com- 
plainant's and  defendant's  counsel  as  the  sole 
question  in  the  case,  but  the  complaint  upon 
which  this  suit  was  founded  was  based  upon 
this  relationship.  This  question,  however, 
resolves  itself  into  two  branches :  First,  Was 
the  occupancy  in  the  first  instance  as  a  ten- 
ant? and,  second.  Was  complainant  entitled 
to  treat  defendant's  subsequent  holding  as 
that  of  a  tenant  at  sufferance? 

It  is  fairly  inferable  from  the  statement 
made  by  plaintiff's  counsel  below  that  the 
occupation  of  the  premises  was  incident  to, 
and  deemed  essential  for,  the  performance 
of  the  duties  of  the  defendant  as  teacher.  It 
was  not  proposed  to  show  that  there  was  a 
distinct  letting  of  these  premises  occupied  by 
defendant,  or  that  any  rent  was  received.  It 
has  been  held  that  under  such  circumstances 
the  occupant's  possession  is  that  of  the  em- 
ployer, and  that  the  relation  of  landlord  and 
tenant  does  not  exist.  King  v.  Cheshunt,  1 
Bam.  &  Aid.  473 ;  StaU  v.  Curtis,  20  N.  C. 
222 :  Stock's  Case,  2  Leach.  1015 ;  Bdywood  v. 
Miller,  3  Hill,  90;  Kerrains  v.  People, 
60  N.  Y.  221,  The  case  last  cited  is  well 
reasoned,  and,  we  think,  notes  the  proper 
distinctions.  It  states  the  case  of  Hughes 
V.  Chatham  Overseers,  5  Mann.  &  G.  64, 
in  which  it  was  said:  "There  is  no  in- 
consistency in  the  relation  of  master  and  serv- 
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ant  with  that  of  landlord  and  tenant.  A 
master  may  pay  his  servant  by  conferring 
on  him  an  interest  in  real  property,  either 
in  fee  for  years,  at  will,  .  .  .  and  if  he  do  so 
the  servant  then  becomes  entitled  to  the  legal 
incidents  of  the  estate,  as  mnch  as  if  it 
were  purchased  for  any  other  considera- 
tion. "  But  in  the  main  case  the  court  held 
that,  where  the  occupancy  of  the  house  was 
for  the  purpose  of  enabling  the  servant  the 
better  to  perform  the  service,  the  occupancy 
was  that  of  the  master,  and  not  of  the  serv- 
ant. We  think  that  this  is  the  rule  in  a  case 
where,  as  in  the  present,  there  was  no  letting 
in  terms,  no  rent  reserved,  and  where  it  is 
clear  that  the  purpose  of  the  occupancy  was 
to  enable  the  employ6  to  perform  the  service 
of  his  employer.  The  case  of  BiHstor  v. 
Burr,  120  N.  Y.  427,  *  L.  R.  A.  710,  cited 
by  counsel,  does  not  overrule  Eerrains  v. 
People,  but  is  entirely  consistent  with  it,  the 
court  placing  its  conclusion  in  that  case  upon 
the  ground  that  the  relation  of  master  and 
servant  did  not  exist  between  the  defendants 
and  the  plaintiff.  But  we  think  that,  upon 
the  statement  of  counsel  (upon  which  the  case 
was  decided  below),  defendant  became  a  ten- 
ant at  sufferance.  That  such  a  relation  may 
grow  out  of  an  occupancy  by  a  servant  is 
recognized  in  Kerrains  v.  People,  In  that 
case  it  was  said,  it  is  true  that,  in  order  to 
have  the  effect  to  create  a  tenancy  by  suffer- 
ance, the  occupancy  must  be  sufficiently  long 
to  warrant  an  inference  of  consent  to  a  differ- 
ent holding,  but  we  are  aware  of  no  case 
which  fixes  the  precise  time  within  which 
such  consent  may  be  inferred.  In  People  v. 
Annis,  45  Barb.  804,  it  was  held  that  on  the 
termination  of  the  tenancy  the  continued  oc- 
cupancy of  the  servant  must  be  deemed  that 
of  a  tenant  by  sufferance.  The  court  says : 
"The  contract  for  the  service  having  been 
terminated,  and  an  end  put  to  it,  in  this  way 
the  right  of  occupancy  under  it  went  also, 
and  was' ended.     The  relator,  after  that,  was 


in  possession,  not  as  a  trespasser,  but  as  one 
holding  after  his  right  of  occupancy  had  been 
extinguished  ;  and,  of  course,  he  became  a 
tenant  at  will  or  sufferance." 

It  is  contended  by  defendant's  counsel  that, 
in  order  to  have  a  tenancy  grow  into  one  by 
sufference,  it  must  originally  have  been  cre- 
ated by  an  agreement  for  one  by  the  parties, 
and  that,  as  no  agreement  for  a  tenancy  ever 
existed,  the  relation  cannot  arise.  We  da 
not  so  understand  the  law.  We  think  the 
rule  is  that  a  person  in  possession  of  land 
lawfully,  who  holds  over  without  right,  be- 
comes a  tenant  at  sufferance,  if  the  owner 
suffers  him  to  remain  in  possession  a  suffi- 
cient length  of  time  lo  imply  an  intentional 
acquiescence  in  the  occupancy,  and  it  is  not 
necessary  that  the  previous  holding  be  that  of 
a  tenant.  It  is  stateii  in  defendant's  brief 
that  the  lapse  of  time  was  not  sufficient  to 
raise  a  presumption  of  consent.  But  a  con- 
sent to  occupancy  is  not  necessary  to  create- 
a  tenancy  by  sufferance.  It  is  said  in  Wood 
on  Landlord  and  Tenant  (sec.  7)  :  "The  ten- 
ancy is  of  such  a  nature  as  necessarily  im- 
plies an  absence  of  any  agreement  betweei> 
the  owner  and  the  tenant,  and  if  express  as- 
sent is  given  by  the  owner  to  such  possession 
the  tenancy  is  thergby,  iiutanter,  converted 
into  a  tenancy  at  will,  or  from  year  to  year, 
according  to  Uie  circumstances. "  ,  A  contract 
to  pay  rent  is  not  essential  to  create  the  rela- 
tion of  landlord  and  tenant.  Wood,  Land. 
&  T.  ^  1. 

It  is  suggested  that,    on  the  showing  of 

Slaintiff,  the  title  to  land  came  in  question, 
lut  we  think  not.  If  the  possession  was. 
received^  from  plaintiff,  he  is  not  in  position 
to  raise  a  question  of  title.  If  it  was  not, 
clearly  the  relation  of  landlord  and  tenant 
never  existed. 

Judgment  will  he  reversed,  and  a  new  trial 
ordered. 
The  other  Justices  concur. 
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A  shipper  of  grooda  may  maintain  an  a€^ 
tion  on  the  ease  airaiost  the  carrier  for  their 
oegligrent  injury,  where  they  were  sold  and 
shipped  subject  to  the  payment  of  a  draft  against 
the  bill  of  lading,  the  shipper  guaranteeinir  pay- 
ment of  freight,  although,  when  notified  of  the 
injury,  he  refused  to  give  directions  as  to  their 
disposition  on  the  ground  that  he  no  longer  had 
title,  if  the  carrier  did  not  act  upon  such  claim  to 
his  prejudice. 

(August  8, 1895.) 


Note.— For  effect  of  delivering  property  to  a  car- 
rier as  a  transfer  of  title,  including  the  question. 
Who  should  sue  for  breach  of  the  carrier's  con- 
tract? see  note  to  Ramsey  Sc  Gore  Mfg.  Co.  v.  Kelsea 
(N.  J.)  22  L.  R,  A.  416. 
39  L.  R.  A. 


ERROR  to  ibe  Circuit  Court  for  Wythe 
County  to  review  a  judgment  in  favor  of  de- 
fendant in  an  action  to  recover  damages  for  the 
failure  to  deliver  to  the  consignee  property  de- 
livered to  defendant  for  transportation.  Be- 
versed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Waller  S.  Poa|^,  for  plaintiffs  in 
error: 

The  consignor  who  has  made  a  special  con- 
tract with  the  carrier  may  always  maintain  an 
action  upon  it  for  the  loss  of  or  damage  to  the 
goods,  regardless  of  the  question  of  his  inter- 
est or  property  in  them. 

Hutchinson,  Carr.  §^  728,  780,  786;  4  Law- 
son.  Rights,  Rem.  &  Pr.  §  1888;  2  Am.  & 
Eng.  Encyclop.  Law,  p.  902;  Dicey,  Parties  to 
Actions,  p.  105;  2  Whart.  Cont.  §  792;  Hawes, 
Parties  to  Action.  §  87;  Deering,  Neg.  §  190;  8 
Wood.  Railway  Law,  §  435;  8(tnfordy,  Housa- 
ionic  R.  Co.  11  Cush.  155;  Blanc/iard  v.  Page, 
8  Gray,   281;   Finn  v.  Western  B,  Corp.  11^ 
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Ma68.  524.  17  Am.  Rep.  128;  Th&mpgon  v. 
Fargo,  63  N.  Y.  480;  Southern  Exp.  Co.  v. 
Craft,  49  Miss.  480.  19  Am.  Rep.  4;  Hooper  v. 
Chicago  d  N.  W,  R.  Co.  27  Wis.  81, 9  Am. 
Rep.  489;  Tumey  v.  Wilson,  7  Yerg.  840,  27 
Am.  Dec.  515;  Hand  v.  Baynea,  4  Whart.  204. 
83  Am.  Dec.  54;  Eltdns  v.  Boston  db  M.  Rail- 
road, 19  N.  H.  887.  51  Am.  Dec.  184;  Weyand 
V.  Atchison,  T.  d  8.  F.  R.  a>.  1  L.  R  A.  650, 
75  Iowa,  578;  Snider  v.  Adams  Erp.  Co,  77  Mo. 
523;  Denver,  S,  P.  db  P,  R.  Co,  v.  Frame,  6 
Colo.  882. 

Messrs.  James  A.  Walker  and  Boilings 
A;  Stanley,  for  defendant  in  error: 

The  consignee  is  the  proper  parly  to  sue. 

Prima  facie  the  party  to*  whom  the  goods 
are  consigned  is  the  owner. 

2  Rorer,  Railroads,  §  5.  p.  1880;  Angell, 
Carr.  §  497;  Angle  v.  Mississippi  d  M.  R  R.Co. 
9  Iowa,  487;  Webb  v.  Winter,  I  Cal.417:  Decan  y. 
Shipper,  85  Pa.  289,  78  Am.  Dec.  884;  Green  v. 
Clarke,  12  N.  Y.  848;  Dows  v.  Greene,  24  N.  Y. 
638;  Merchants  Nat.  Bank  of  Cincinnati  v. 
Bangs,  102  Mass.  291;  Foster  v.  Ropes,  111 
Mass.  10;  Miner  v.  Norwich  d  W,  R,  Co.  82 
Conn.  91;  Pennsylvania  Co,  v.  Holderman,  69 
Ind.  18. 

The  party  to  maintain  the  action  must  be  he 
in  whom  the  title  to  the  property  is  vested. 

2  Rorer,  Railroads,  p.  1262;  Green  y.  Clarke, 
12  N.  Y.  847;  Pennsylvania  Co,  v.  Holderman, 
supra;  Krxilder  v.  Ellison,  47  N.  Y.  86,  7  Am. 
Rep.  402;  Biggins  v.  Murray,  78  N.  Y.  252; 
Dawes  v.  Peek,  8  T.  R.  880;  Newsom  v.  Thorn- 
ton, 6  East,  28;  Com,  v.  Fleming,  5  L.  R.  A. 
470.  180  Pa.  188;  PoUer  v.  Lansing,  1  Johns. 
215,  8  Am.  Dec.  810. 

An  order  by  a  consignee  to  deliver  ^oods  to 
a  common  carrier,  to  be  shipped  to  him  at  a 
given  point,  when  the  directions  are  complied 
with,  and  the  goods  are  delivered  to  the  car- 
rier, passes  the  title  from  the  consignor  to  the 
consignee,  and  the  consignee  is  the  only  party 
that  can  maintain  an  action  against  the  carrier 
for  damages  to  the  goods. 

Hutchinson,  Carr.  5:§  788,  736;  Langdon  v. 
Robertson,  18  Ont.  Rep.  497;  Higgins  v.  Mur- 
ray, supra;  Wigton  v.  Bowley,  180  Mass.  252; 
Terry  v.  Wheeler,  25  N.  Y.  520;  Krulder  v. 
Ellison,  hxidi  Potter  y,  Lansing,  supra;  Waity, 
Baker,  2  Exch.  1;  Tjondon  d  N  W.  R.  Co.  v. 
Bartlett,  7  Hurlst.  &  N.  400;  Johnson  v.  Stod- 
dard, 100  Mass.  806;  Magnider  v.  Gage,  88 
Md.  844, 8  Am.  Rep.  177;  Waldron  v.  Romaine, 
22  N.  Y.  868;  Rodpers  v.  PhiUips,  40  N.  Y. 
519;  Garland  v.  Lane,  46  N.  H.  245;  Watkins 
V.  Paine,  57  Ga.  50:  Southwestern  Freight  d 
Cotton  Press  Co,  v.  Stanard,  44  Mo.  71.  100 
Am.  Dec.  255;  Bradley  v.  Wheeler,  44  N.  Y. 
495;  Dyer  v.  Libby,  61  Me.  45;  Ober  v.  Smith, 
78  N.  C.  dl9'„Lake  Ontario,  A.  d  N.  Y.  R.  Co. 
V.  Mason,  16  N.  Y.  451;  Green  v.  Clarke,  12 
N.  Y.  848;  Schmertz  v.  Dicyer,  58  Pa.  885; 
Burd  V.  Cook,  75  N.  Y.  454. 

The  proper  party  plaintiff  to  a  suit  is  he  at 
whose  risk  the  goods  were  shipped. 

Hutchinson,  Carr.  §§  783,  736;  Potter  v. 
Lansing,  1  Johns.  215.  3  Am.  Dec.  310;  Com, 
v.  Fleming,  5  L.  R.  A  470,  180  Pa.  138;  2 
Rorer.  Railroads,  p.  1880:  Wigton  v.  Bowley 
130  Mass.  252;  Do^ts  v.  Greene,  24  N.  Y.  688. 

The  question  as  to  whether  or  not  freight 
was  paid  by  the  consignors  or  guaranteed  by 
29  L.  R.  A. 


them  is  no  argument  in  favor  of  the  plaintiffs 
in  error,  and  is  no  guide  to  determine  who  is 
the  proper  party  to  sue. 

2  Redfleld,  Railways,  p.  171;  Green  v.  Clarke, 
13  Barb.  57;  Krulder  v.  EUison,  47  N.  Y.  40. 
7  Am.  Rep.  402.   • 

The  action  brought  bv  the  plaintiffs  in  er- 
ror in  the  court  b^ow  is  an  action  ex  delicto, 
and  not  upon  the  contract,  and  therefore  they 
cannot  recover. 

Finn  v.  Western  R,  Corp,  112  Mass.  524,  17 
Am.  Rep.  128;  Hutchinson,  Carr.  §  730. 

Buchanan,  t/.,'  delivered  the  opinion  of 
the  court : 

The  plaintiff  in  error  brought  an  action  on 
the  case,  against  the  defendant  in  error,  for 
damages  for  failing,  as  a  common  carrier, 
to  deliver  at  their  destination,  within  a  rea- 
sonable time,  two  car  loads  of  vegetables  and 
fruit. 

The  verdict  of  the  jury  and  the  Judgment 
of  the  trial  court  were  in  favor  of  the  defen- 
dant, and  to  that  judgment  this  writ  of  error 
was  allowed. 

The  principal  error  complained  of  was  the 
refusal  of  the  court  to  give  instruction  No. 

5  asked  for  by  the  plaintiffs,  and  the  giving 
of  an  instruction  of  its  own  in  lieu  thereof. 
The  instruction  asked  for,  and  which  was  re- 
fused, was  as  follows : 

"The  court  further  Instructs  the  jury  that, 
when  the  risk  of  the  safe  transportation  of  the 
goods  is  upon  the  consignor,  he  will  be  con- 
sidered as  the  owner,  for  the  purpose  of  main- 
taining an  action  against  the  carrier  for  their 
loss  or  injury. 

•* Therefore  if  the  jury  shall  believe  from 
the  evidence  in  this  case  that  the  risk  of  the 
transportation  of  the  goods  and  produce  set 
out  in  the  plaintiffs*  declaration  was  upon 
them  Iplaintiffs],  they  are  entitled  to  main- 
tain this  action  for  said  loss  or  injury." 

The  instruction  the  court  gave  in  lieu  of 
it  is  in  these  words:  **If  the  jury  believe 
from  the  evidence  that  the  plaintiffs  con- 
tracted to  sell  to  De  Witt  &  Co.  and  Bayer 

6  Son  certain  produce;  and  if  the  jury  be- 
lieve that,  according  to  the  true  intent  and 
meaning  of  the  said  contracts  between  the  said 
plaintiffs  and  the  said  De  Witt  &  Co.  and 
Bayer  &  Son,  the  plaintiffs  sold  the  said 
produce  to  the  said  De  Witt  &  Co.  and  Bayer 
&  Son  at  an  agreed  price,  free  on  board  the 
defendant's  cars  at  Rural  Retreat,  and  that 
the  plaintiffs  did  deliver  said  produce  on  the 
defendant's  cars  at  Rural  Retreat,  and  con- 
signed the  same  to  said  De  Witt  &  Co.  and 
the  said  Bayer  &  Son  at  Columbus.  Ohio, 
and  Charleston.  S.  C,  to  be  delivered  to  the 
said  consignees  at  their  destinations  by  the  de- 
fendant, and  that  plaintiffs  charged  the  said 
De  Witt  &  Co.  and  Bayer*  &  Son,  on  the 
books  of  the  plaintiffs,  with  the  price  of  said 
goods  so  shipped  to  them. — then  the  plain- 
tiffs cannot  maintain  this  action,  and  the 
jury  should  find  for  the  defendant." 

On  the  trial  of  the  cause,  the  defendant 
does  not  seem  to  have  controverte<i  its  liabil- 
ity for  failure  to  perform  its  duty  in  carry- 
ing the  goods  shipped,  but  relied  entirely 
upon  the  defense  that  the  plaintiffs  had  no 
Interest  in  the  goods  shipped  after  they  were 
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delivered  to  the  defendant,  und  therefore  had 
DO  right  of  actioa  against  it  for  such  failure 
of  duty,  or,  if  they  had  any  riifht  of  action 
at  all,  it  was  an  action  of  assumpsit  on  the 
contract,  and  not  an  action  on  the  case  in  tort. 

The  question  has  been  veiy  much  discussed 
in  this  country  whether  the  shipper  or  con- 
signor can  maintain  any  action  against  a  com- 
mon carrier  for  damages  done  to  goods^after 
they  have  been  received  by  such  carrier  for 
the  purpose  of  carriage,  and  before  they  have 
been  delivered  to  and  received  by  the  con- 
signees, when  the  shipper  or  consignor  had 
no  right  of  property,  general  or  special,  in 
the  goods,  and  no  right  or  interest  in  their 
'«afe  carriage,  except  that  arising  from  the 
bill  of  lading. 

One  line  of  cases  holds  that,  since  the  ship- 
per or  consignor  has  parted  with  all  interest 
in  the  property,  he  cannot  be  injured  by  the 
failure  of  the  common  carrier  to  perform  its 
duty,  or  to  keep  Its  contract,  and  the  con- 
signee or  owner  alone  can  maintain  the  ac- 
tion. 

Another  line  of  cases  holds  that,  inasmuch 
as  the  contract  for  shipment  was  made  by  the 
shipper  or  consignor,  he  has  the  right  to 
maintain  such  action,  because  the  carrier 
agreed  with  him  to  carry  the  goods  safely, 
and  within  a  reasonable  time,  and  the  action 
is  for  the  breach  of  that  agreement. 

This  subject  was  discussed  at  length,  and 
with  great  learning  and  ability,  by  Chief  Jub- 
iice  Shaw,  in  the  case  of  Blanchard  v.  Page^ 
^  Grav,  281.  The  facts  of  that  case  showed 
that  tlie  plaintiffs  in  the  action  against  the 
■carrier  had  sold  goods  to  another  party,  who 
had  paid  for  them,  and  they  afterwards  de- 
livered the  goods  to  the  common  carrier,  to 
be  forwarded  for  them.  When  they  delivered 
them  to  the  carrier,  they  took  from  it  a  bill 
of  lading  purporting  to  be  a  contract  with 
the  shippers  to  carry  and  deliver  the  goods  to 
the  purchaser.  The  goods  were  lost,  and  an 
action  was  brought  by  the  shippers  against 
the  carrier  for  their  value,  upon  the  contract 
in  the  bill  of  lading.  It  was  admitted  that 
the  shippers  had  no  interest  or  property  in 
the  goods  at  the  time  of  the  shipment,  and 
it  was  for  that  reason  contended  that  they 
oould  not  maintain  the  action ;  but  the  court 
held,  notwithstanding  the  fact  that  they  had 
no  interest  in  the  goods  shipped,  that  an  ac- 
tion could  be  maintained  upon  the  contract. 
And  this  position  was  sustained  by  an  argu- 
ment, both  upon  general  principles  and  upon 
authority,  which,  as  Mr.  Hutchinson  says  in 
his  work  on  Carriers,  seems  unanswerable. 
In  a  later  case  decided  by  the  same  court,  it 
was  held  that,  where  there  was  no  bill  of 
lading,  nor  other  writing  evidencing  the  con- 
tract, an  action  could  be  maintained  by  the 
consignor,  who  h^  no  interest  in  the  prop- 
erty shipped,  nor  an  express  contract  with 
the  carrier.  Finn  v.  Western  R  Corp,  112 
Mass.  524,  17  Am.  Rep.  128. 

Mr.  Hutchinson,  in  his  work  on  Carriers, 
after  discussing  this  question  at  length, 
reaches  the  conclusion  that  the  consignor, 
who  has  made  a  special  contract  with  the 
carrier,  may  always  maintain  an  action  upon 
it  for  the  loss  of  or  damage  to  the  goods,  re- 
gardless of  the  question  of  interest  or  prop- 
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erty  in  them.  Nor  would  it  appear  to  be 
material  whether  the  freight  upon  them  has 
been  paid  by  him  or  another.  If  not  paid, 
he  is  the  party  to  whom  the  carrier  may  look 
for  its  payment,  in  case  the  consignee  should 
refuse  to  accept  the  goods,  or  to  pay  the 
carrier's  charge  upon  them.  And  if  paid, 
no  matter  by  whom,  the  payment  would  be 
a  sufficient  consideration  for  the  contract  with 
the  consignor.     Section  728. 

Angel  1  on  Carriers,  §  409,  says  that  the 
rule  upon  this  subject  is  properly  stated  by- 
Park,  «/.,  in  Freeman  v.  Birch,  1  Nev.  &  M. 
420,  in  which  it  was  held  "that  the  person 
employing  the  carrier  must  bring  the  action, 
but  that  the  circumstance  of  the  legal  right, 
being  in  one  person,  may  be  evidence  of  em- 
ployment bv  that  person.  Hence  it  follows 
that,  in  order  to  decide  who  is  the  proper 
party  to  be  made  plaintiff  in  an  action  of 
this  nature,  the  first  inquiry  must  be  whether 
any  special  agreement  for  the  carriage  of  the 
goods  in  question  exists.  If  there  is  none, 
it  then  becomes  necessary  to  ascertain  in 
whom  the  right  of  property  is  vested.  In 
the  former  case,  the  remedy  for  any  breach 
of  contract  belongs  to  the  party  with  whom 
such  agreement  is  made.  Therefore,  where 
the  consignor  agrees  with  the  carrier  for  the 
conveyance  of  the  goods,  and  is  to  pay  him, 
the  action  is  well  brought." 

The  plaintiffs  in  this  case,  according  to 
their  evidence,  not  only  made  a  special  con- 
tract with  the  defendant,  by  which  they  guar- 
anteed the  payment  of  the  freight,  but  the 
consignees  were  not  entitled  to  the  possession 
of  the  goods  until  they  accepted  the  drafts 
attached  to  the  bills  of  lading.  The  sales  in 
this  case  were  made  by  telegram.  The  Co- 
lumbus purchasers  or  consignees,  De  Witt  <fe 
Co.,  wired  the  plaintiffs  for  prices,  who  re- 
plied that  they  would  sell  them  the  produce, 
shipped,  at  a  certain  price,  "^f.  o.  b.  the  cars 
[free  on  board  the  cars]  at  Rural  Retreat, 
shipment  subject  to  draft  with  bill  of  lading 
attached."  De  Witt  &  Co.  then  wired  the 
plaintiffs  not  to  send  draft,  and  they  would 
remit.  The  plaintiffs  answered,  refusing  to 
ship  unless  they  would  agree  to  their  terms. 
De  Witt  &  Co.  then  wired  them  to  ship  ac- 
cording to  their  first  proposition.  The  same 
kind  of  a  contract,  it  seems,  was  made  with 
Bayer  &  Son,  the  Charleston  purchasers  or 
consignees.  It  is  very  clear  from  their  con- 
tracts that  the  plaintiffs  did  not  intend  to 
part  with  all  interest  in  the  goods  when  they 
delivered  them  to  the  defendant  for  shipment. 
The  evidence  shows  that  when  the  consignees 
refused  to  receive  the  goods,  on  the  ground 
that  they  were  damaged,  the  plaintiffs,  upon 
being  notified  of  the  fact,  refused  to  give 
directions  as  to  the  disposition  of  the  g(Mds, 
on  the  ground  that  they  had  sold  them  to 
the  consignees,  and  the  goods  were  shippc^l 
at  their  risk.  This  action  of  the  plaintiffs 
could  not  change  the  original  contract  be- 
tween them  and  the  consignees.  The  most 
that  can  be  said  of  it  is  that  their  conduct  at 
that  time  is  inconsistent  with  their  claim 
now.  It  is  also  equally  true  that  the  con- 
duct  of  the  defendant  at  that  time  was  incon. 
sistent  with  itspresent  claim.  Then  it  treated 
the  plaintiffs^as  the  owners  of  the  goods,  and 
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insisted  upon  paying,  and  did  pay  them,  the 
balance  of  the  amount  received  upon  the  sales 
of  the  ^oods  shipped  to  Charleston,  after  pay- 
ing the  freight.  Now  it  insists  that  the 
plaintifiPs  had  no  interest  in  the  goods  ship- 
ped after  they  were  delivered  to  It  for  ship- 
ment. While  the  conduct  of  both  parties  has 
been  inconsistent  with  their  present  claims, 
such  conduct  cannot  affect  their  legal  rights 
In  this  case,  as  neither  acted  upon  &e  other's 
conduct  to  his  prejudice. 

The  evidence  shows,  or,  at  least,  tends  to 
show,  that  the  consignees  had  no  right  to  the 
possession  of  the  goods  shipped  until  they 
paid  the  drafts  which  were  attached  to  the 
bills  of  lading.  In  such  a  case,  Mr.  Ben- 
iamtn  says,  in  section  399  of  his  work  on 
Sales  (2d  Am.  ed.),  "that  where  a  bill  of 
exchange  for  the  price  of  goods  is  inclosed 
to  the  buyer  for  acceptance,  together  with 
the  bill  of  lading,  the  buyer  cannot  retain 
the  bill  of  lading  unless  he  accepts  the  bill 
of  exchange ;  and,  if  he  refuses  acceptance, 
he  acquires  no  ri^ht  to  the  bill  of  lading. 
or  the  goods  of  which  it  is  the  symbol." 

Mr.  Angell  says:  ** Where  the  direction 
is  not  to  deliver  the  goods  in  case  of  the  ex- 
istence of  certain  circumstances,  nor  until 
payment  should  be  made  by  the  consignee 
in  cash,  the  property  in  the  goods  continues 
in  the  consignor."    Section  511. 

Hutchinson  on  Carriers,  in  discussing  this 
subject,  says:  ''But,  after  all,  the  question 
whether  the  property  in  the  goods  has  passed 
to  the  consignee  by  a  delivery  to  the  carrier, 
will  depend  upon  the  intention  of  the  trans- 
action, and  this  may  always  be  shown.  And 
goods  may  be  shipped  to  the  order,  and  on 
account  of  the  consignee  as  purchaser,  and 
vet  his  right  to  the  possession  of  them  may 
be  incomplete,  as  where  the  direction  to  the 
carrier  is  not  to  deliver  the  goods  until  pay- 
ment of  the  price  or  a  compliance  with  some 
other  condition  by  the  consignee.  In  such 
cases,  of  course,  the  title  to  the  goods  remains 
in  the  consignor  until  the  conditions  upon 
which  delivery  is  to  be  made  have  been  com- 
plied with."    Section  734. 

There  are  cases  which  hold,  where  goods 
are  sold  and  shipped  C.  O.  D.  the  title 
passes ;  but  in  those  cases  it  is  admitted  that 
the  seller  has  a  special  property  in  the  goods 
sold.  In  the  case  of  Pilgreen  v.  State,  71 
Ala.  868,  which  was  a  case  where  a  liquor 
dealer  received  an  order  requesting  him  to 
send  whiskey  by  express,  C.  O.  D.,  to  the 
party  ordering  it,  it  was  said:  "The  gen- 
eral property,  however,  passed  to  the  buyer 
by  the  delivery  to  the  express  company  at 
Calera  [the  place  from  which  the  whiskey 
.was  shipped].  The  risk  of  loss  then  passed 
to  him,  though  there  may  have  remained  in 
the  seller  a  special  property,  and  though  the 
buyer  could  not,  without  payment  of  the 
price,  entitle  himself  to  the  absolute  prop- 
erty, and  to  the  actual  possession.  .  .  . 
The  seller  has  a  lien  upon  the  property  for 
the  price,  and  the  right  of  possession  until 
it  is* paid." 

Whether  the  contracts  in  this  case  vested 
the  title  to  the  goods  sold  in  the  consignees, 
when  delivered  to  the  defendant  com  pan  v 
for  shljiment,  subject  to  the  lien  for  the  pur- 
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chase  price,  and  the  right  to  the  possession 
until  the  drafts  were  accepted,  or  whether 
the  title  did  not  vest  in  them  until  the  drafts 
were  accepted,  is  not  material,  for,  in  either 
case,  the  plaintiffs  had  such  interest  and 
rights  in  the  property  as  would  entitle  them 
to  maintain  an  action ;  for  it  is  well  settled 
that  where  both  the  consignor  and  the  con- 
signee have  an  interest  in  the  goods,  one  hav- 
ing a  general  and  the  other  a  special  prop- 
erty, either  may  sue ;  but  a  recovery  by  one 
constitutes  a  bar  to  an  action  by  the  other. 
Freeman  v.  Birch,  1  Nev.  &  M.  420 :  Mayall 
V.  Boston  d  M.  Railroad,  19  N.  H.  122,  4» 
Am.  Dec  149;  2  Am.  &  Eng.  Encyclop. 
Law,  pp.  902,  903.  The  plaintiffs  having 
such  interest  in  the  goods  shipped  (if  any 
interest  be  necessary  where  they  have  made 
a  special  contract  with  the  carrier  for  their 
shipment,  and  guaranteed  the  payment  of 
freight)  as  gives  them  the  right  to  maintain 
an  action  against  the  defendant,  the  question 
arises,  Can'they  maintain  an  action  of  tort,, 
or  must  they  bring  assumpsit? 

That  thev  can  maintain  an  action  on  the 
case,  as  well  as  an  actiou  of  assumpsit,  we 
think  is  well  settled. 

In  the  case  of  Boorman  v.  Brown,  3  Q.  B. 
511,  Chief  Justice  Tindal.  in  delivering  the 
opinion  of  the  court,  said :  "  That  there  is 
a  large  class  of  cases  in  which  the  foundation 
of  the  action  springs  out  of  privitv  of  contract 
between  the  parties,  but  in  which,  neverthe- 
less, the  remedy  for  the  breach,  or  nonper- 
formance, is  indifferentlv  either  assumpsit 
or  case  upon  tort,  is  not  disputed.  Such  ai:e 
actions  against  attorneys,  surgeons,  and  other 
professional  men,  for  want  of  competent  skill 
or  proper  care  in  the  service  they  undertake 
to  render :  actions  against  common  carriers, 
against  ship  owners  on  bills  of  lading,  against 
bailees  of  different  descriptions,  apd  numer- 
ous other  instances  occur  in  which  the  action 
is  brought  in  tort  or  contract  at  the  election 
of  the  plaintiff."  The  principle  in  all  these 
cases  would  seem  to  be  that  the  contract 
creates  a  duty,  and  the  neglect  to  perform 
the  duty,  or  the  nonfeasance,  is  a  ground  of 
action  upon  a  tort. 

Angell  on  Carriers,  §  422.  says,  in  discuss- 
ing this  question:  "But,  in  respect  to  the 
proper  form  of  action  at  common  law  against 
all  common  carriers,  there  was  for  a  long  time 
a  question,  and  one  much  agitated  among 
pleaders ;  and  it  was  natural  that  the  ques- 
tion should  arise  out  of  the  innovation  upon 
the  common- law  duties  of  carriers.  As  long 
as  their  occupation  was  considered  only  as  a 
public  duty,  the  breach  was  tort,  for  which 
they  were  liable  to  an  action  on  the  case, 
founded  upon  the  custom  of  the  realm ;  or, 
in  other  words,  upon  the  common  law.  In 
time,  however,  thev  succeeded  In  establish- 
ing the  existence  of  a  contract,  and  then  they 
at  once  became  liable  to  an  action  of  as- 
sumpsit on  their  undertaking ;  and  a  very 
long-established,  continued,  and  uniform  us- 
age has  sanctioned  the  principle  and  adopted 
the  advantages  of  both  forms  of  actipn :  so 
that  the  case  may  be  considered  either  way, 
as  arising  ex  contractu  or  ex  delicto,  according 
as  the  neglect  of  duty,  or  breach  of  promise, 
is  Intended  to  be  relied  on  as  the  cause  of  in- 
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jury.  The  practice  of  Geclaring  agaiust  com- 
mon carriers  on  the  custom  of  the  realm  was 
as  ancient  as  the  law  itself,  and  was  uni- 
formly adopted  until  the  case  of  Dale  v. 
Hall  (decided  in  1750)  [1  Wils.  281],  when 
the  practice  of  declaring);  in  assumpsit  suc- 
ceeded ;  but  for  four  hundred  years  before 
that  time  the  declaration  was  in  tort  on  the 
custom. " 

It  is  said  by  Hutchinson  on  Carriers  ^  that, 
since  this  recognition  [in  the  case  of  Dale 
V.  Hall]  of  the  right  of  the  bailor  of  the 
goods  to  sue  upon  his  contract  with  the  car- 
rier, the  two  forms  of  action,  the  one  in  as- 
sumpsit for  breach  of  contract,  and  the  otlier 
in  tort  for  the  breach  of  duty,  have  been 
adopted  indifferently,  or  as  best  suited  the 
purposes  of  the  pleader. "  Sections  788-740 : 
2  Am.  &  Eng.  Eucyclop.  Law,  p.  908;  3 
Rob.  Pr.   (New)  437-441. 

This  court,  in  the  case  of  Sautliem  Exp, 
Co,  V.  McVeigh,  reported  in  20  Gratt.  264, 
284,  held  that  wher^  there  is  a  public  em- 
ployment, from  which  arises  a  common-law 
duty,  an  action  may  be  brought  in  tort,  al- 
though the  breach  of  duty  assigned  is  the 
doing  or  not  doing  of  something  contrary  to 
an  agreement  ms^e,  in  the  course  of  such 
employment,  by  the  party  upon  whom  such 
general  duty  is  imposed.  In  that  case,  as  in 
this,  there  was  a  special  agreement,  and  this 
court  held  that  the  plaintiff  had  the  right  to 
bring,  as  he  did,  an  action  of  tort.  In  Fer- 
rill  V.  Brewu,  25  Gratt.  765,  768,  Judge 
Staples  said :  **  There  is  a  class  of  cases 
[among  them  that  of  bailment]  in  which  the 
foundation  of  the  action  springs  out  of  the 
privity  of  contract  between  the  parties,  but  in 
which,  nevertheless,  the  remedy  for  the  breach 
or  non- performance  is  indifferently  in  as- 
sumpsit or  in  case  upon  tort." 

The  plaintiffs  made  the  contract  with  de- 
fendant for  the  shipment  of  tlie  goods,  and 
guaranteed  the  payment  of  the  freight.  They 
are  therefore  parties  to  the  contract,  and  had 
an  interest  in  the  safe  delivery  of  the  goods ; 
and  it  is  not  for  the  defendant,  who  made  the 
contract  with  them,  to  say,  upon  a  breach  of 
that  contract,  that  the  plaintiffs  are  not  en- 
titled to  recover  damages  which  are  the  di- 
rect and  natural  consequence  of  such  breach 
of  contract.  ElancJiard  v.  Page,  8  Gray,  281, 
301. 

Even  if  the  defendant  had  not  required  the 
plaintiffs  to  guarantee  the  payment  of  the 
freight,  we  do  not  think  its  right  to  recover 
the  same,  if  it  had  performed  its  duty,  and 
the  proceeds  of  the  goods  shipped  were  in- 


sufficient to  pay  its  freight,  could  be  made 
to  depend  upon  what  may  prove  to  be  the 
legal  effect  of  the  dealings  between  the  con- 
signors and  consignees  upon  the  title  to  the 
property  which  was  the  subject  of  transporta- 
tion. It  had  the  right  to  look  for  its  com- 
pensation to  the  plaintiffs,  who  required  it 
to  perform  the  service  by  delivering  the  eoods 
to  it  for  transportation.  And  the  plaintiffs, 
unless  they  were  the  mere  agents  of  the  con- 
signees, have  the  right  to  enforce  the  contract 
made  with  the  defendant,  and  to  sue  for  its 
breach ;  and  their  right  to  do  so  cannot  be 
made  to  depend  upon  the  ouestion  whether 
or  not  the  title  to  the  goods  shipped  passed  by 
their  dealings  with  the  consignees.  There 
can  be  but  one  recovery  against  the  defendant 
for  its  breach  of  contract,  or  its  failure  to  per- 
form its  duty,  whether  the  action  be  brought 
by  the  plaintiffs,  with  whom  the  contract 
was  made,  or  by  the  consignees,  if  they  Were 
the  owners  of  the  goods.  Finn  v.  We$tem 
R,  Corp.  112  Mass.  524,  588.  534,  17  Am. 
Rep.  128. 

The  consignees  in  this  case,  if  they  had 
the  right  to  do  so,  Imve  brought  no  action, 
and  there  is  not  only  no  suggestion  that  they 
have  ever  made  any  objection  to  the  plain- 
tiffs' maintaining  this  action,  but  they,  or 
members  of  their  firms,  are  introduced  as 
witnesses  by  the  plaintiffs  in  proving  their 
case. 

We  think  that  an  action  on  the  case  in  tort 
may  l>e  brought  agaiust  the  carrier,  by  the 
party  who  makes  the  special  contract  with 
it,  for  its  breach  of  the  contract,  unless  there 
be  in  the  contract  some  undertaking  by  the 
carrier  which  it  would  not  be  its  duty  to  per 
form  under  the  common  law.  In  such  case 
damages  for  a  breach  of  such  additional  un- 
dertaking couid,  perhaps,  only  be  recovered 
in  an  action  ex  contractu. 

The  plaintiffs,  we  think,  had  the  right  to 
maintain  this  action  against  the  defendant, 
if  they  proved  either  tnat  they  had  made  a 
special  contract  with  it  for  the  transportation 
of  the  goods,  or  that  they  had  any  interest  or 
property  in  the  goods,  either  general  or  spe- 
cial, and  that  the  defendant  had  committed 
a  breach  of  its  contract,  or  failed  in  the  per- 
formance of  its  duty ;  and  that  the  jury  should 
have  been  so  instructed. 

It  follows  from  what  has  been  said  that  the 
circuit  court  erred  in  the  instruction  com- 
plained of ;  and  for  such  error  its  judgment 
must  be  reversed,  and  a  new  trial  awarded,  to 
be  had  in  accordance  with  the  views  expressed 
in  this  opinion. 
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John  W.  CLAPP. 
(66  Conn.  866.) 
A  land  owner  may  cut  from  a  tree. 


NoTB.— As  to  property  rigbt«  .In  trees  on  tx>und- 
ary  line,  see  note  to  flickey  v.  Michigan  C.  R.  Co. 
(Mich.)  21  L.  K.  A.  729. 

As  to  easements  of  lifirbt,  see  note  to  Case  v.  Mi- 
not  (Mass.)  22  L.  R.  A.  686. 

d9  L.  a  A. 


the  trunk  of  whioh  stands  on  his  boundary  line, 
all  the  roots  and  branches  on  his  s  de  up  to  the 
trunk. 

8.  Evidenoe  that  a  gruntor  of  a  part  of 
a  tract  of  land  told  the  g^rantee  that  a 
well  nearly  on  the  boundary  line,  but  on  the  land 
not  conveyed,  **belonfired  to**  and  **would  be  sold* 
with  the  land  conveyed,  is  inadmiasible  to  show 
the  legal  eilect  of  the  deed  as  airainst  a  subse- 
quent purchaser  of  the  remaining  land. 

8*   The  releasee  in  a  qaitdaim  deed. 
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who  purchases  In  sood  faith  and  for  full  oonsld- 
eratlon,  will  be  protected  from  secret  unrecorded 
incumbrances  on  the  property. 

4.  AgrraAteeofapart  ofatractoflaJid, 
who  Ifl  told  by  the  grranior  that  a  well 
on  the  boundary  line  partially  on  the  land 
unoonveyed  will  tfo  with  tbe  part  sold,  is  not  en- 
titled to  an  injunction  against  covennff  such 
well  with  a  building,  where  he  has  never  used  it 
since  bis  purchase,  and  it  has  been  covered  with 
a  flagstone  all  that  time,  and  pipes  connecting  it 
with  his  buildings  are  enturely  on  his  land. 

IS,  A  purchaser  of  a  tract  of  land  40 
feet  ^ride»  and  on  which  is  a  building  11  feet 
from  land  retained  by  tbe  grantor,  with  a  bay 
window  5  feet  from  such  line,  does  not  obtain, 
by  implied  grant,  the  right  to  the  light  which  the 
•building  will  receive  from  the  unoofiveyed  por- 
tion, as  against  a  subsequent  purchaser  for  value 
of  the  remaining  iand. 

<l.  A  decree  enjolninfr  the  erection  of 
any  building  on  defendant's  property  **80 
near  as  to  exclude  tbe  lighc''  from  plaintiff's 
dwelling  house  Is  bad  fer  Indeflniteneas. 

(January  8,  1H96.) 

APPEAL  by  defeDdant  Irom  a  judgment  of 
the  Court  of  Common  Pleas  for  New 
Haven  County  in  favor  of  plaintiff  in  a  suit 
brought  to  enjoin  defendant  from  erecting  a 
bouse  in  such  a  manner  as  to  shut  off  tbe  Wstht 
«nd  air  from  certain  windows  in  plaintiff's 
bouse.     Reversed. 

The  facts  are  stated  in  tbe  opinion. 

Messrs.  Henry  G.  Newton  and  J.  Bir- 
ney  Tuttle,  for  appellant: 

Plaintiff,  under  bis  quitclaim  deed,  stands  in 
<tbe  same  position  as  if  be  bad  received  a  war- 
ranty. 

^  Sherwood  v.  Barlow,  19  Conn.  471;  Ely  v. 
Stannard,  44  Conn.  528;  Dart  v.  Dart,  7  Conn. 
250;  Rogers  v.  Uillhouse.  8  Conn.  898;  Potter  v. 
TuttU,  22  Conn.  512;  Doddv.  Seymour,  21  Conn. 
476. 

If  tbe  trunk  of  this  tree  rested  wholly  on 
plaintiff's  land,  and  any  amount  of  trunk  and 
branches  projected  over  defendant's  land,  de- 
fendant might  cut  off  everything  which  over- 
bung  bis  laud,  and  erect  bis  bouse. 

5  Thompson,  Rem.  &  Rem.  Rights,  2291; 
Wood,  Nuisances,  118;  Lyman  v.  Hale,  11 
Conn.  177.  27  Am.  Dec.  728;  1  Wasbb.  Real 
Prop.  8d  ed.  139;  Cooley,  Torts,  672. 

A  tenant  in  common  may  sever  tbe  joint 
property,  where  it  is  advisable,  and  take  bis 
jsbare  of  it. 

Dubois  V.  Beaver,  25  N.  Y.  128,  82  Am.  Dec. 
826;  Griffln  v.  Bixby,  12  N.  H.  454,  87  Am. 
Dec.  226. 

No  grant  of  any  right  of  light  and  air  from 
adjoining  lands  is  to  be  implied  from  tbe  con- 
veyance of  a  bouse. 

Keats  V.  Hugo,  115  Mass.  205.  16  Am.  Rep. 
80;  Skipman  v.  Beers,  2  Abb.  N.  C.  485;  Mul- 
len V.  Strieker,  19  Ohio  St  185,  2  Am.  Rep. 
879;  Keiper  v.  Klein,  51  Ind.  816;  Morrison 
V.  Marquardt,  24  Iowa,  85. 

Tbe  ancient  doctrine  of  implied  grant  of 
light  and  air  is  a  twin  of  tbe  doctrine  of  a  pre- 
scriptive rigbt  to  light  and  air,  which  bas  been 
condemned  in  nearly  or  quite  every  state  in  tbe 
Union. 

Gen.  Stat.  1888,  §  2970;  6  Am.  &  Eng. 
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Encyclop.  Law,  p.  152.  note  8;  Wasbb.  Ease- 
ments, p.  588;  Parker  v.  FooU,  19  Wend.  809; 
Carng  v.  Dee,  14  Gray,  588. 

Messrs.  E.  P.  Arvine  and  T*  H.  Ros- 
sell*  for  appellee: 

Wben  a  person,  having  erected  a  buildinc 
upon  a  part  of  bis  land,  and  having  placed 
therein  windows  opening  upon  tbe  other  part 
of  bis  land ,  sells  tbe  building  with  tbe  land  on 
which  it  stands,  tbe  right  to  tbe  continued  en- 
joyment of  ligbt  and  air  through  these  win- 
dows passes  to  the  grantee  by  implication. 

Shoemaker  v.  Shoemaker,  11  Aob.  N.  C.  84; 
Simmons  v.  Cloonan,  81  N.  Y.  557;  Neuylps- 
wich  W.  L.  Factory  w.  Batchelder,  8  N.  H.  190. 
14  Am.  Dec.  846;  Kenyon  v.  Nichols,  1  R.  I. 
411;  Cooledge  v.  Uager,  48  Vt.  9,  5  Am.  Rep. 
256;  Morrison  v.  King,  62  111.  35. 

Tbis  easement  bas  been  upheld  since. 

Palmer  v.  Fletcher,  1  Lev.  122;  Ewart  v. 
Cochrane,  7  Jur.  N.  8.  925;  Compton  v.  Rich- 
ards, 1  Price,  27;  Robinson  v.  Grave,  29  L.  T. 
N.  8.  7;  Wheeldon  v.  Burrows,  48  L.  J.  Cb. 
853;  Myers  v.  Catterson,  L.  R  48  Cb.  Div. 
481. 

Tbis  implied  easement  of  light  and  air  over 
other  land  of  tbe  grantor  is  a  part  of  tbe  com- 
mon law  of  tbe  state. 

1  Swift,  Dig.  165;  Cardy.  Orinman,  5  Conn. 
168;  Clatcson  v.  Primrose,  4  Del.  Ch.  666;  Mc- 
Cready  v.  Thomson,  1  Dud.  L,  181;  OerberY, 
Grabel,  16  111.  217;  Hughes  v.  Ktlly,  40  Conn. 
154. 

Tbe  English  common  law  relative  to  implied 
grants  was  distinctly  recognized  as  being  a  part 
of  the  common  law  of  tbis  state. 

Bushnell  v.  Proprietors  of  Gre  Bed,  81  Conn. 
158;  Rosewdl  v.  Pryor,  6  Mod.  116;  Story  v. 
Odin,  12  Mass.  157. 

Massachusetts  bas  always  upheld  tbe  doc- 
trine of  implied  easements  of  necessary  ligbt 
and  air  over  other  land  of  the  grantor. 

Fifty  Associates  v.  Tudor,  6  Gray,  255;  Col- 
lier V.  Pierce,  7  Gray,  18,  66  Am.  Dec.  463; 
Randall  v.  Sanderson,  111  Mass.  116;  Salis- 
bury V.  Andreu>s,  128  Mass.  886;  Casev.  Minot, 
158  Mass.  584. 

The  adjudications  in  this  country  may  be 
said  to  have  occurred  in  three  periods  of  eras. 

The  first  period  contains  the  cases  of  Story 
V.  Odin,  12  Mass.  157  (1818)  and  United  States 
V.  Appleton,  1  Sumn.  492  (1888).  Both  these 
cases  strictly  followed  tbe  English  rule. 

A  few  years  later  several  cases  involving  tbis 
question  were  decided  apparently  contrary  to 
tbe  English  rule. 

Myers  v.  Gemmel,  10  Barb.  537,  and  Palmer 
V.  Wetmore,  2  Sandf.  816,  and  some  others  in 
New  York,  whicb  were  overruled  by  Lamp- 
man  V.  Milks,  21  N.  Y.  512.  and  MuUen  v. 
Strieker,  19  Ohio  St.  135.  2  Am.  Rep.  879. 
which  have  been  overruled  by  Rennyson's  App. 
94  Pa.  152  (1880).  Mullen  v.  Strieker  was 
practically  overruled  by  National  Exch.  Bank 
V.  Cunningham,  46  Ohio  St.  587. 

This  line  of  authority  culminates  in  tbe  case 
of  Keats  v.  Hugo,  115  Mass.  204.  15  Am.  Rep. 
80. 

Tbe  later  decisions  show  that  the  Englisb 
rule,  with  sllgbt  modifications,  bas  now  been 
established  as  the  only  fair  and  equitable  rule 
in  tbis  country. 

Rennyson's  App.  supra;  Buss  v.  Dyer,  125 
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Mass.  291;  Eenry  v.  Koch,  80  Ky.  391,  44  Am. 
Rep.  484;  DunkUe  v.  Willon  R,  Co.  24  N.  H. 
495;  Ingals  v.  Plamondon, 15  III  128;  Burns  v. 
OaUagJier,  62  Md.  478;  Morrison  v.  Marqvardt, 
24  Iowa,  68,  92  Am.  Dec.  444;  Turner  v. 
Thompson,  58  Ga.  278,  24  Am.  Rep.  497;  Mor- 
rison v.  King,  62  111.  86;  Case  v.  Minot,  158 
Mass.  584,  22  L.  R.  A.  586;  Bierkeleyv.  Smith, 
27  Gratt.  896;  Sutpheii  v.  TherJcleson,  88  N.  J. 
Eq.  818;  Havens  v.  KUin,  51  How.  Pr.  82; 
Janes  v.  Jenkins.  84  Md.  1,  6  Am.  Rep.  800; 
Warren  v.  Blake,  54  Me.  286,  89  Am.  Dec.  748; 
Dillman  v.  Hoffman,  88  Wis.  572;  White  v. 
Bradley,  66  Me.  268;  Ogden  v.  Jennings,  62  N. 
Y.  581. 

The  defendant,  as  grantee  of  William  Waite, 
is  bound  by  tbe  implied  grant  of  the  easement 
to  tbe  plaintiff. 

Deming  v.  Carrington,  12  Conn.  1,  80  Am. 
Dec.  591;  Bamsbottomy.  Phelps,  18  Conn.  285; 
Columbia  College  Trustees  v.  Lynch,  70  N.  Y. 
449,  26  Am.  Rep.  615. 

Tbe  well  is  appurtenant  to  tbe  plaintiff's 
dwelling  bouse,  and  is  necessary  tbereto. 

French  v.  Morris,  101  Mass.  68;  Paine  v. 
Chandler,  184  N.  Y.  885.  19  L.  R  A.  99. 

An  easement  is  never  lost  by  non-user. 

Wasbb.  Easem.  639;  King  ▼.  Murphy,  140 
Mass.  254;  Curran  v.  Ijouisville,  83  Ky.  682. 

Tbe  declarations  of  tbe  actual  vendor  at  tbe 
time  of  the  sale,  in  reference  to  the  well,  were 
admissible. 

Norton  v.  Pettibone,  7  Conn.  823,  18  Am. 
Dec.  116;  Deming  v.  Carrington,  12  Conn.  5, 
80  Am.  Dec.  591;  Smith  v.  Martin,  17  Conn. 
400;  Ramsbottom  v.  Phelps,  supra;  1  Greenl. 
Ev.  §  287;  Clecerly  v.  Cleverly,  124  Mass.  816. 

Tbe  plaintiff  bad  a  right  to  have  the  tree 
continue  undisturbed. 

OHffin  V.  Bixby,  12  N.  H.  458,  87  Am.  Dec. 
225;  1  Wasbb.  Real  Prop.  7,  8. 

Tbe  attempt  of  one  cotenant  to  make  parti- 
tion without  tbe  consent  of  tbe  other  is  void. 

Oriswold  v.  Johnson,  5  Conn.  865;  Kennedy 
▼.  Scovil,  12  Conn.  827. 

The  cutting  down  or  injury  of  shade  or  or- 
namental trees  is  an  irreparable  injury,  which 
tbe  courts  will  prevent  by  injunction. 

Baltimore  <fc  0.  R.  Co.  v.  Boyd,  67  Md.  82; 
Wilson  V.  Mineral  Point,  89  Wis.  160;  Musch 
V.  Burkhart,  83  Iowa,  801,  12  L.  R.  A.  484; 
High,  Inj.  §  844. 

Fenn*  </.,  delivered  the  opinion  of  tbe 
court: 

Upon  tbe  complaint  of  the  plaintiff,  claim- 
ing an  injunction  to  restrain  the  defendant 
from  doing  certain  acts  on  tbe  defendant's 
own  land,  adjacent  to  land  of  tbe  plaintiff, 
the  court  of  common  pleas  for  New  Haven 
county  found  tbe  following  facts: 

On  September  21,  1888,  one  William  Waite 
was,  and  for  a  long  time  had  been,  the  owner 
in  fee  of  certain  premises  on  the  northerly 
side  of  Bradley  street  in  the  city  of  New 
Haven,  61  feet  front  on  said  street,  and  98 
feet  deep.  A  dwelling  bouse  stood  on  tbe 
westerly  part  of  said  lot.  On  said  day  said 
William  Waite,  through  a  third  person,  con- 
veyed to  his  wife,  Elizabeth,  the  westerly 
part  of  said  lot,  40  feet  front,  on  which  said 
dwelling  house  stood.  On  August  28,  1888, 
tbe  said  40- foot  lot  was.  by  warranty  deed, 
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conveyed  to  tbe  plaintiff  by  an  agent  of  Mr. 
and  Mrs.  Waite,  to  whom  it  bad  been  previ- 
ously conveyed  for  that  purpose.  On  Octo- 
ber 6,  1888,  William  Waite  quitclaimed  hi* 
right,  title,  and  interest  in  tbe  remaining  21 
feet  of  the  original  lot  to  tbe  defendant.  Oa 
tbe  boundary  line  between  tbe  premises  of 
tbe  plaintiff  and  the  defendant  there  stands- 
a  maple  tree  of  about  forty  years'  growth, 
about  16  inches  in  diameter,  and  with  a 
branch  extension  of  from  40  to  50  feet.  This- 
tree  is  a  valuable  one  to  the  plaintiff  as  a 
shade  tree  and  ornament,  and  shades  a  part 
of  tbe  plaintiff's  premises.  Tbe  boundary 
line  runs  substantially  through  tbe  middle 
of  tbe  trunk  of  said  tree.  At  tbe  time  that 
said  William  Waite  erected  said  dwelling 
bouse, — which  was  more  than  twenty  years- 
previous  to  the  plaintiff's  purchase. — be  dug 
and  connected  with  said  dwelling  house,  by 
pipes,  a  well,  and  used  said  well  of  water 
as  appurtenant  to  said  bouse  during  the  per- 
iod of  his  ownership,  up  to  and  witbm  a 
short  time  previous  to  said  purchase.  For 
some  five  years  previous  to  tbe  plaintiff's 
purchase,  and  up  to  the  time  when  said 
Waite  ceased  to  use  said  well,  such  use  wa& 
by  means  of  a  curb  and  bucket.  Tbe  plain- 
tiff has  never  used  said  well,  which  has  beea 
covered  up  over  since  he  has  owned  tbe  prem- 
ises. The  defendant  does  not  intend  to  de- 
stroy tbe  well.  At  the  time  of  tbe  plaintiff 'a 
Eurcbase  the  well  was  connected  with  tbe 
ouse  by  means  of  pipes,  and  there  was  a 
concrete  walk  leading  from  the  house  to  tbe 
well,  across  said  boundary  line,  and  contin- 
uing into  that  part  of  tbe  premises  owned  by 
tbe  defendant,  along  the  extent  of  tbe  dag- 
stone  that  crowns  tbe  well.  This  stone,, 
which  is  about  5^  feet  in  length,  extenda 
some  3^  feet  upon  the  defendant's  land.  Tbe 
well  is  2^  feet  in  diameter,  and  adjoins  the 
line,  but  is  practically  all  of  it  upon  tbe 
land  of  tbe  defendant.  On  tbe  trial  the  plain* 
tiff  and  said  William  Waite  both  testified 
that  a  few  days  previous  to  the  plaintiff'a 
purchase,  and  while  negotiations  were  pend- 
ing, said  Waite  told  tbe  plaintiff  that  said 
well  went  with  tbe  bouse,  and  would  be  sold 
to  him :  and  this  statement  was  a  substantial 
inducement  to  the  plaintiff  in  making  said 
purchase.  To  tbe  admission  of  this  evidence 
tbe  defendant  objected,  but  the  court  over- 
ruled tbe  objection,  and  admitted  the  evi- 
dence, the  defendant  duly  excepting,  and 
tbe  court  found  the  facts  to  be  as  testified. 
The  plaintiff's  principal  sitting  room  and 
the  room  over  it,  the  dressing  room,  are  on 
the  east  side  of  the  bouse,  and  derive  their 
light  solely  from  a  bay  window,  having  its 
windows  on  tbe  easterly,  northeasterly. ~and 
southeasterly  sides  thereof.  Said  rooms  are 
so  inclosed  on  all  sides  by  other  parts  of  the 
structure  that  no  other  means  of  light  than 
from  tbe  east  side  is  possible,  without  a  sub- 
stantial reconstruction  of  that  part  of  the 
building.  Tbe  east  face  of  said  bay  window 
is  between  5  and  6  feet  bevond  the  line  of 
the  side  wall  of  the  house  from  which  such 
window  projects,  and  is  5  feet  from  said 
boundary  line.  The  stairway  and  ball  of  the 
dwelling  bouse  is  lighted  by  a  stained -glasa 
window  in  tbe  easterly  side  of  the  bouse^ 
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and  has  also  a  glass  in  the  south  door.  The 
defendant  threatens  and  intends  to  build,  and 
has  made  a  contract  for  the  building  of.  a 
dwelling  house  to  extend  down  along  the 
boundary  line  for  a  distance  of  58  feet  from 
a  point  about  6  feet  from  said  Bradley  street, 
the  wall  of  which  is  to  be  about  20  feet  high, 
and  threatens  to  remove  so  much  of  the  tree 
as  is  on  his  side  of  said  boundary  line.  The 
construction  of  a  dwelling  house  on  the  line, 
as  the  defendant  intends  to  construct  it,  would 
cover  the  well,  and  that  portion  of  the  prem- 
ises on  his  side  of  the  line  on  which  said  tree 
stands;  and  the  removal  of  that  portion  of 
the  tree  which  the  defendant  threatens  to  re- 
move would  destroy  the  life  of  the  whole 
tree.  Such  construction  would  also  deprive 
the  plaintiff  of  the  supply  of  light  which 
has  come  across-  said  21  feet  now  owned  by 
the  defendant,  and  would  make  it  necessary 
for  the  plaintiff  to  light  his  sitting  room 
and  dressing  room  with  gas,  or  some  other 
light,  in  the  daytime,  in  order  to  obtain 
sufficient  light  for  the  reasonable  use  of  the 
rooms.  At  the  time  of  purchase  bv  the  plain- 
tiff, and  at  the  time  of  the  purchase  by  the 
defendant,  there  was  no  fence  or  other  visi- 
ble si^n  of  demarcation  marking  said  bound- 
ary line.  And  said  original  tract  of  land 
owned  by  William  Waite  was,  at  the  time 
of  the  erection  of  said  dwelling  house  there- 
on, and  ever  afterwards  until  the  execution 
of  the  deeds  above  mentioned,  an  undivided 
tract  of  land.  The  defendant,  previous  to 
his  purchase,  had  lived  within  100  feet  of 
the  premises,  and  was  fully  acquainted  with 
the  same.  U[)on  these  facts  the  court,  over- 
ruling the  claims  of  the  defendant,  rendered 
judgment  for  the  plaintiff,  enjoining  and 
restraining  the  defendant  "*  from  such  inter- 
ference wfth  the  tree  mentioned  in  the  com- 
plaint  as  will  destroy  or  injure  the  same, 
and  such  interference  with  the  well  men- 
tioned in  the  complaint  as  will  deprive  the 
plaintiff  of '  the  use  of  the  same ;  also  from 
erecting  any  building  upon  the  premises  de- 
scribed as  the  property  of  the  defendant,  so 
near  as  to  exclude  the  light  from  the  plain- 
tiff's dwelling  house."  The  defendant's  ap- 
peal assigns  eleven  reasons,  some  of  which 
are  not  important.  Taken  as  a  whole,  how- 
ever, they  present,  in  substance,  four  alleged 
grounds  of  error  which  we  deem  it  necessarv 
to  consider.  First,  in  restraining  the  defend- 
ant from  interference  with  the  tree ;  second, 
with  the  well,  including  the  admission  of 
evidence;  third,  from  excluding  the  light; 
fourth,  that  the  judgment  rendered  is  uncer- 
tain. We  will  examine  each  of  these,  and 
in  the  order  above  indicated. 

First,  in  reference  to  the  tree.  Upon  the 
subject  of  the  rights  of  the  parties  in  a  tree 
situated  as  this  is,  it  is  said  in  1  Washburn 
on  Real  Property,  §  la:  "The  law  as  to 
growing  trees  may  be  regarded  so  far  pecu- 
liar as  to  call  for  a  more  extended  statement 
of  its  rules  as  laid  down  by  different  courts. 
.  .  .  Ill  the  first  place,  trees  which  stand 
wholly  within  the  boundary  line  of  one's 
land  belong  to  him,  although  their  roots  and 
branches  may  extend  into  the  adjacent  owner's 
land.  .  .  " .  But  the  adjacent  owner  may 
lop  off  the  branches  or  roots  of  such  trees  up 
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to  the  line  of  his  land.  If  the  tree  stand  so^ 
nearly  upon  the  dividing  line  between  the 
lands  that  portions  of  its  body  extend  into^ 
each,  the  same  is  the  property  in  common  of 
the  land  owners.  Ana  neither  of  them  is  at 
liberty  to  cut  the  tree  without  the  consent 
of  the  other,  nor  to  cut  away  the  part  which 
extends  into  his  land,  if  he  thereby  injures 
the  common  property  in  the  tree. "  This  is 
the  doctrine  of  our  own  court  in  Lyman  v. 
HaU,  11  Conn.  177,  27  Am.  Dec.  728,  cited 
bv  Washburn.  See  also,  26  Am.  &  Ens:. 
Encyclop.  Law,  p.  558.  We  may  therefore 
limit  our  Investigation  to  the  inquiry  as  ta 
the  logical  applicatipn  of  the  principles  of 
that  case  to  the  present  one.  In  that  case- 
the  tree  stood  upon  the  plaintiff's  land,  but 
its  branches  extended  some  distance  across 
the  line,  and  some  of  its  roots  ran  into  the 
defendant's  ground.  The  action  was  tres- 
pass quare  elausum  fregit  for  entering  upon, 
the  plaintiff's  lai\d  and  picking  up  pears, 
the  fruit  of  the  tree.  The  defendant  claim^ 
to  be  either  tenant  in  common  or  joint  owner 
with  the  plaintiff,  or  exclusive  owner  of  the^ 
pears  gathered,  which  fell  on  his  own  land 
from  overhanging  branches.  The  claim  of 
joint  ownership  urged  rested  on  the  fact 
that  the  roots  extended  into  the  defendant's 
ground,  and  that  the  tree  derived  a  part  of 
Its  nourishment  from  his  soil.  In  reviewing 
and  disapproving  the  authorities  cited  in  sup- 
port of  such  claim,  this  court  said :  "Is  it 
the  doctrine  of  these  cases  that  whenever  a. 
tree  growing  upon  the  land  of  one  man.  what- 
ever may  be  its  distance  from  the  line,  ex- 
tends any  portion  of  its  roots  into  the  land 
of  another,  they  therefore  become  tenants  in 
common  of  the  tree?  We  think  not ;  and,  if  it 
were,  we  cannot  assent  to  it.  Because,  in  the 
first  place,  there  would  be  insurmountable 
difficulties  in  reducing  the  principle  to  prac- 
tice; and,  in  the  next  place,  we  think  the 
weight  of  authorities  is  clearly  the  other 
way.  flow,  it  may  be  asked,  is  the  princi- 
ple to  be  reduced  to  practice?  And  here  it 
should  be  remembered  that  nothing  depends 
upon  the  question  whether  the  branches  do 
or  do  not  overhang  the  lands  of  the  adjoining^ 
proprietor.  All  is  made  to  depend  solely 
upon  the  inquiry  whether  any  portion  of 
the  roots  extend  into  his  land.  It  is  this- 
fact  alone  which  creates  the  tenancy  in  com- 
mon. And  how  is  the  fact  to  be  ascertained? 
Again,  if  such  tenancy  in  common  exist,  it 
is  diffused  over  the  whole  tree.  Each  owns 
a  certain  proportion  of  the  whole.  In  lyhat 
proportions  do  the  respective  parties  hold? 
And  how  are  these  proportions  to  be  deter- 
mined? How  is  it  to  be  ascertained  what 
part  of  its  nourishment  the  tree  derives  from, 
the  soil  of  the  adjoining  proprietor?  If  one 
joint  owner  appropriates  all  the  products,  on 
what  principle  is' the  account  to  be  settled 
between  the  parties?  Again,  suppose  the  line 
between  adjoining  proprietors  to  run  through 
a  forest  or  grove.  Is  a  new  rule  of  prop- 
erty to  be  introduced  in  regard  to  those' trees 
growing  so  near  the  line  as  to  extend  some 
portions  of  their  roots  across  it?  flow  Is  a 
man  to  know  whether  he  is  the  exclusive- 
owner  of  trees  growing,  indeed,  on  his  own 
land,  but  near  the  line ;  and  whether  he  caiii 
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■safely  cut  tbem  without  subjecting  himself 
to  an  action?  And  again,  on  the  principle 
•claimed,  a  man  may  be  the  exclusive  owner 
of  a  tree  one  year,  and  the  next  a  tenant  in 
common  with  another ;  and  the  proportion  in 
which  he  owns  may  be  varying  from  year 
to  year,  as  the  tree  progresses  in  its  growth. 
It  18  not  seen  bow  these  consequences  are  to 
be  obviated,  if  the  principle  contended  for 
be  once  admitted.  We  think  they  are  such 
as  to  furnish  the  most  conclusive  objections 
against  the  adoption  of  the  principle.  **  We 
have  quoted  so  much  at  length  because  it 
must  be  obvious  that  by  far  the  greater  part 
of  this  most  cogent  reasoning  applies  with 
equal  force  against  the  doctrine  of  a  tenancy 
in  common  of  a  tree  standing  upon  the  di- 
viding line  between  two  properties,  and  ex- 
tending its  body  no  matter  in  what  pro- 
portion, into  each.  It  is  true,  the  opinion 
appears  to  concede  that  in  such  a  case  the 
tenancy  would  exist,  and  such  is  the  familiar 
statement  of  the  treatises  and  opinions.  The 
^expression  is  probably  well  enough  and  sutfl- 
<jiently  accurate  for  practical  purposes,  but 
it  is  not  entirely  correct,  as  appears  to  us  to 
be  clearly  shown  in  an  article  in  the  Albany 
Law  Journal  (vol.  10,  p.  226),  which  points 
out  that  where  a  tree  stands  partly  on  the 
lands  of  each  of  two  adjoining  proprietors, 
the  possession  of  each  must  be  always  con- 
fined to  that  portion  of  the  tree  which  is  on 
his  side  of  the  boundary  line,  in  view  of  the 
greater  diguity  and  permanence  of  real  estate 
tenure,  as  compared  with  the  temporary  and 
•changing  nature  of  fprowing  timber. 

In  addition  to  what  we  have  said,  it  must 
be  apparent  that  the  very  nature  of  things 
differentiates  such  a  so-called  common  inter- 
-est  from  an  ordinary  tenancy  in  common,  eb- 
ther  of  real  or  of  personal  property.  In  the 
-case  of  a  tree  like  the  one  in  question,  yield- 
ing no  fruit,  of  trifling  value  for  wood,  if 
cut,  of  no  value  while  standing,  except  for 
•ornament  or  shade,  what  relief  by  any  rem- 
edy, legal  or  equitable,  provided  for  ordi- 
nary tenants  in  common,  can  a  part  owner  of 
i3uch  tree,  to  whom  its  continued  existence 
is  of  no  advantage  but  an  injury,  obtain? 
<3&n  he  call  upon  the  other  part  owner  to  ac- 
count for  the  benefit  which  he  has  derived 
from  such  ornament  or  shade?  Could  he,  in 
this  state,  procure  a  partition  of  the  growing 
tree  as  real  estate,  under  Oen.  Stat.,  g  1804? 
And  if  he  did,  would  not  the  lines  of  his 
^wn  and  the  adjacent  land  divide  the  tree  as 
they  did  before,  leaving  the  rights  of  the 
parties  identical  in  effect  with  what  they 
were  before?  Could  he  obtain  a  sale  of  the 
tree  under  section  1807,  either  as  real  estate 
•or  personal  property,  that  would  carry  the 
Tight  to  have  it  destroyed  or  removed?  If  it 
be  conceded,  as  it  must  be,  that  he  could  do 
none  of  these,  it  will  be  evident,  we  think, 
that  the  tenancy  in  common  in  a  tree  is  of  a 
peculiar  nature,  if  there  be  such  a  tenancy  at 
all.  It  would  really  seem  to  come  to  this: 
that  each  of  the  land  owners  upon  whose  land 
■any  part  of  a  trunk  of  a  tree  stands  has  an 
interest  in  that  tree,  a  property  in  it,  equal, 
in  the  first  instance,  to,  or  perhaps  rather 
identical  with,  the  part  which  is  upon  his 
land ;  and,  in  the  next  place,  embracing  the 
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right  to  demand  that  the  owner  of  the  other 
portion  shall  so  use  his  part  as  not  unreason- 
ably to  injure  or  destroy  the  whole.  There 
may,  it  is  true,  be  a  dffflculty  in  applying 
such  a  principle  as  this,  and  such  difficulty 
appears  to  exist  in  the  present  case.  It  might 
perhaps  fairly  be  urged  that  to  prevent  the 
defendant  from  removing  that  portion  of  the 
trunk  of  the  tree  upon  his  own  land — thereby 
depriving  him  of  the  opportunity  to  build 
upon  it  as  desired — would  be  likely  to  pro- 
duce a  greater  irreparable  injury  to  the  de- 
fendant than  such  removal  and  the  consequent 
destruction  of  the  life  of  the  tree  would  cause 
the  plaintiff,  and  that,  therefore,  the  equi- 
table remedy  of  injunction  (which  is  not 
adapted  finally  to  adjust  the  rights  of  the  par- 
ties) should  have  been  refused,  and  the  con- 
testants left  to  settle  such  rights  in  methods 
pertaining  to  the  le^al,  and  not  the  chancery, 
jurisdiction.  We  are  inclined  to  think  such 
elements  of  discretion  enter  into  this  matter 
that  we  ought  not  to  disturb  the  conclusion 
of  the  trial  court  upon  it.  But  we  think  the 
law  is  already  well  settled  in  this  state,  as 
well  as  elsewhere,  and,  as  before  stated,  that 
where  the  branches  of  a  tree  extend  over  an 
adjacent  owner's  land,  he  may  lop  them  off 
up  to  the  line,  even  though  that  were  prac- 
tically to  the  trunk  of  the  tree.  In  this  case 
a  portion  of  the  trunk  is  on  the  defendant's 
land,  and  the  branch  extension  of  40  to  50 
feet,  as  found,  presumably  reaches  across  it. 
That  he  should  have  less  right  to  lop  these 
branches  because  he  owns  a  portion  of  the 
tree  than  if  he  owned  none  of  it,  appears  to 
us  to  be  unreasonable.  The  injunction  should 
not  extend  further  than  to  restrain  the  defend- 
ant from  cutting  any  portion  of  the  trunk 
and  any  further  cutting  of  the  branches  or  of 
the  roots  than  he  might  lawfully  have  done 
had  the  trunk  stood  wholly  upon  the  plain- 
tiff's land,  but  reaching  to  the  defendant's 
line.  If  in  fact  the  trunk  divides  itself,  as 
the  tree  extends  upwards,  into  two  or  more 
parts,  of  similar  size,  with  more  of  a  perpen- 
dicular than  horizontal  extension,  each  of 
those  parts  should  be  regarded  as  a  portion 
of  the  trunk. 

In  respect  to  the  well,  there  was,  we  think, 
error  in  the  action  of  the  court,  both  in  ref- 
erence to  the  admission  of  evidence  and  in 
granting  the  injunction,  whether  the  latter 
action  be  or  be  not  regarded  as  influenced  by 
such  evidence.  Concerning  the  testimony, 
the  plaintiff  seeks  to  justify  its  reception  as 
bein^  a  declaration  of  the  actual  vendor  at 
the  time  of  the  sale,  and  cites  Norton  v.  Petti- 
bone,  7  Conn.  323,  18  Am.  Dec.  116;  Deming 
V.  Carrington,  12  Conn.  5,  80  Am.  Dec.  591 ; 
Smith  V.  Martin,  17  Conn.  400;  Ramsbottom 
V.  PMps,  18  Conn.  285.  None  of  these  cases, 
however,  support  his  contention.  For,  waiv- 
ing the  point  that  the  title  to  the  premises 
now  owned  by  the  plaintiff  was  not  at  the 
time  of  such  conversation  in  the  declarant, 
William  Waite,  it  is  evident  that  the  state- 
ment to  the  plaintiff  "that  the  well  went 
with  the  house,  and  would  be  sold  to  him," 
was  not  in  its  nature  a  declaration  adverse  to 
the  declarant's  title.  It  was  not  an  assertion 
as  to  his  titl«  at  all.  There  was  no  question 
then,  nor  is  there  now,  that  the  declarant  then 
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had  title  to  the  land  now  belonging  to  the 
•defendant  on  which  the  well  is  situated.  It 
was  therefore  simply  a  statement  of  what  in- 
terest or  easement  in  land  not  to  be  conveyed 
"belonged  to"  and  "would  be  sold"  with 
the  land  to  be  conveyed.  Whether,  bv  the 
lei;al  effect  of  the  deed  to  the  plaintiff,  the 
well,  or  any  right  in  it,  was  conveyed  to 
him  as  an  appurtenance  or  otherwise,  is  an 
inquiry  to  which  the  evidence  under  consid- 
•eration  is  not  relevant.  If  not  so  conveyed, 
whether  the  plaintiff  has,  or  ever  had  before 
waiting  so  long,  a  cause  of  action  for  the  ref- 
ormation of  the  instrument,  so  as  to  include 
the  well  as  a  part  of  the  grant,  is  another 
and  distinct  question.  In  this  case,  how- 
•ever,  to  which  William  Waite  is  not  a  party, 
in  which  no  claim  for  reformation  is  made, 
but  only  the  title  of  the  plaintiff  as  derived 
froir  the  deed  as  it  stands  is  counted  upon, 
■such  inquiry  cannot  be  entered  into.  Nor 
would  any  conceivable  answer  to  it  affect  the 
•decision  of  the  point  as  to  the  admission,  in 
this  case,  of  the  evidence  now  under  consid- 
-eration.  There  is  no  claim  that  the  defend- 
ant had  any  notice  of  this  conversation,  and 
its  use  to  impair  the  title  of  a  bona  fide  pur- 
■chaser,  for  full  consideration,  without  no- 
tice, actual  or  constructive,  of  an  adjoining 
piece  of  iand,  is  clearly  improper.  The  fact 
that  the  defendant  derived  his  title  from  a 
•ouitclaim  deed  is  entirely  immaterial.  "In 
this  state  a  quitclaim  deed  is  a  primary  con- 
veyance, vesting  in  the  releasee  all  the  in- 
terest, even  in  fee,  which  the  releasor  has  so 
•conveyed.  As  a  conveyance,  it  is  of  as  much 
force  as  a  warranty  deed,  differing  from  it 
chiefly  in  the  superadded  covenants,  which 
may  operate  by  way  of  estoppel  upon  a  fut- 
ure-acquired interest,  or  may  secure  the  cov- 
•enantee  against  a  bad  or  defective  title." 
SJiemoood  v.  Barlow,  19  Conn.  476.  It  might 
■even  be  said  that  there  is  more  reason  why  a 
releasee  in  a  quitclaim  deed  should  be  pro- 
tected from  the  operation  of  secret,  unre- 
■corded  incumbrances  on  the  property,  where 
he  purchased  in  good  faith,  and  for  full  con- 
sideration, than  such  a  purchaser  whose  title 
<K>mes  to  him  accompanied  with  covenants 
for  his  protection.  But,  further,  in  reference 
to  the  injunction,  there  was  error.  The  plain- 
tiff claims  the  record  shows  that  tlie  well, 
«t  the  time  of  his  purchase,  was  appurtenant 
to  the  dwelling  house,  and  necessary  thereto. 
We  do  not  so  understand  the  finding.  At 
the  time  the  dwelling  was  erected  the  well 
was  dug,  and  connected  with  it  by  pipes. 
It  was  used  as  appurtenant  to  the  house,  ei- 
ther by  pipes  or  by  curb  and  bucket,  up  to 
and  within  a  short  time  previous  to  the  plain- 
tiff's purchase.  It  was  not  so  used  at  the 
time  of  the  purchase.  For  the  last  five  years 
•of  its  actual  use  the  curb  and  bucket  had 
been  employed.  At  the  time  of  the  purchase 
that  also  had  been  abandoned,  and  the  well 
was  covered  by  a  flagstone.  The  pipes  at 
that  time  connected  the  well  with  the  house. 
Whether  they  do  so  still  is  not  found.  The 
plaintiff  has  never  used  the  well.  The  de- 
fendant docs  not  intend  to  destroy  it,  but  the 
-construction  of  his  dwelling  house  would 
-coven  it.  Why  should  he  not  so  cover  it,  if 
he  desired?  It  had  already  been  covered 
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when  he  bought,  and  it  so  remains.  It  is 
not  found  that  the  well  has  ever  been,  or 
ever  is  likely  to  be,  necessary,  or  even  use- 
ful, to  the  plaintiff.  If  it  ever  has  been, 
why  has  he  never  used  it?  If  he  objects  to 
its  being  covered,  why  did  he  reqeive  his 
deed  while  it  was  in  that  condition?  Why 
has  be  suffered  it  to  remain  so  ever  since? 
But  he  wishes,  or  he  may,  perhaps,  wish 
hereafter,  to  revive  the  use  of  the  pipe.  It 
is  entirely  upon  his  own  land,  and  reaches  a 
well  which  the  defendant  has  no  intention 
to  destroy.  How,  so  far  as  the  record  dis- 
closes, will  the  proposed  act  of  the  defend- 
ant affect  him  in  such  use? 

We  come  now  to  the  question  most  exten- 
sively considered  on  both  sides  in  the  argu- 
ment,— that  in  relation  to  light.  The  great 
practical  importance  of  the  subject  presented 
will  be  our  justification  for  a  somewhat  ex- 
tended examination.  By  the  common  law, 
in  England,  the  right  to  light  and  air  over 
the  land  of  another  could  be  claimed  in  cer- 
tain cases  by  prescription,  and  in  certain 
others  by  implication,  or  what  was  called 
"  implied  grant. "  If  the  common  law,  as  to 
the  prescription,  ever  existed  in  Ck>nnecticut, 
it  does  so  no  longer.  Oen.  Stat.  t$  2970. 
But  the  plaintiff  claims  that  the  law  as  to  im- 
plied grants  of  light  and  air  does  exist,  and 
should  be  recognized  in  this  state.  That  doc- 
trine the  plaintiff  states  as  follows :  "  When 
a  person,  having  erected  a  building  upon  a 
part  of  bis  land,  and  having  placed  therein 
windows  opening  upon  the  other  part  of  his 
land,  sells  the  building,  with  the  land  on 
which  it  stands,  the  right  to  the  continual 
use  and  enjoyment  of  light  and  air  through 
these  windows  passes  to  the  grantee  by  im- 
plication." This  asserted  rule  is  a  particu- 
lar instance  of  the  application  of  the  doc- 
trine of  the  creation  of  easements  of  various 
kinds,— the  principal  of  which  are  perhaps 
ways  and  rights  of  passage  by  implication, — 
which  doctrine  is  said  to  rest  upon  the  ap- 
plication of  the  maxims :  "  A  grantor  cannot 
be  allowed  to  derogate  from  his  own  grant," 
and  "  A  grantor  is  presumed  to  convey,  so 
far  as  it  is  in  his  possession,  whatever  is  nec- 
essary for  the  reasonable  enjoyment  of  the 
thing  conveyed."  Again,  it  is  said  to  be 
based  upon  the  supposed  intention  of  the  par- 
ties, as  deduced  from  the  surrounding  cir- 
cumstances ;  the  essential  element  of  which 
is  the  situation,  relation,  and  condition  of 
the  granted  and  retained  portions  of  the  land. 
If  we  assume  this  doctrine,  generally  speak- 
ing, to  be  correct,  the  inquiry  arises  as  to 
its  proper  limitations;  and  to  what  would 
be  such  in  any  given  case,  provided  the 
question  of  its  application  arose  between  the 
grantee  and  his  grantor,  who  still  retained 
the  other  portion  of  the  land,  there  must  be 
added  an  lulditional  consideration,  provided, 
as  in  the  present  instance,  such  original 
grantor  does  not  so  retain,  but  has  afterwards 
parted  with,  such  remaining  portion  to  an- 
other person,  who  is  a  bona  fide  purchaser 
for  value.  The  policy  upon  which  our  reg- 
istration laws  as  to  conveyances  of  real  es- 
tate is  based,  would  seem  to  make  it  essential 
that,  in  order  to  claim  such  easement  against 
such  purchaser,  it  must  be  of  a  character  so 
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evidently  necessary  to  the  reasonable  enjoy- 
ment of  the  granted  premises,  so  continuous 
in  its  nature,  so  plain,  visible,  and  open,  so 
manifest  from  the  situation  and  relation  of 
the  two  tracts,  as  to  fairly  and  clearly  indi- 
cate to  a  prospective  purchaser  of  the  reserved 
portion  the  intention  of  the  parties  to  the 
previous  sale  that  it  should  remain,  and  to 
make  such  purchaser  chargeable  with  knowl- 
edge that  the  law,  based  on  justice,  that 
equity,  founded  on  good  conscience,  would 
forbid  him,  in  case  of  his  purchase,  so  to 
occupy  the  lot  as  to  interfere  with  such  ease- 
ment/ 

The  general  doctrine  of  easements  by  im- 
plied grants,  and  the  ground  upon  which  it 
is  based,  are  well  stated  by  this  court  in  Col- 
lins V.  Prentice,  15  Conn.  39,  48.  88  Am. 
Dec.  61,  in  reference  to  private  ways.  In 
speaking  of  such  ways,  the  court,  by  Waite, 
</.,  said:  **It  is  well  settled,  as  a  part  of 
the  common  law  of  England,  that,  if  a  man 
having  a  close,  to  which  he  has  no  access, 
except  over  his  other  lands,  sell  that  close, 
the  grantee  shall  have  a  way  to  it,  as  inci- 
dent to  the  grant.  .  .  .  And  although 
doubts  have  formerly  been  expressed  upon 
the  subject,  it  seems  now  to  be  as  well  set- 
tled that,  if  the  grantor  had  reserved  that 
close  to  himself,  and  sold  his  other  lands,  a 
right  of  way  would  have  been  reserved. 
.  ".  .  The  way,  in  the  one  case,  in  con- 
templation of  law,  is  granted  by  the  deed ; 
and  in  the  other  case,  reserved.  And  al- 
though it  is  called  a  way  of  necessity,  yet 
in  strictness,  the  necessity  does  not  create 
the  way,  but  merely  furnishes  evidence  as  to 
the  real  intention  of  the  parties.  For  the 
law  will  not  presume  that  it  was  the  inten- 
tion of  the  parties  that  one  should  convey 
land  to  the  other  in  such  manner  that  the 
grantee  could  derive  no  benefit  from  the  con- 
veyance, nor  that  he  should  so  convey  a  por- 
tion as  to  deprive  himself  of  the  enjoyment 
of  the  remainder.  The  law,  under  such  cir- 
cumstances, will  give  effect  to  the  grant  ac- 
cording to  the  presumed  intent  of  the  par- 
ties. A  way  of  this  kind  is  limited  by  the 
necessity  which  creates  it."  These  princi- 
ples in  reference  to  private  ways — especially 
the  limitation  of  such  easements  to  cases  of 
actual  existing  necessity— are  further  stated 
in  Pierce  v.  SeOeck,  18  Conn.  821 ;  Seeley  v. 
BisTiop,  19  Conn.  128 ;  Woodworth  v.  Raymond, 
51  Conn.  70.  In  Massachusetts,  in  reference 
to  such  ways,  it  was  said  in  Buss  v.  Dyer, 
125  Mass.  291 :  ** It  is  a  well-established  and 
familiar  rule  that  deeds  are  to  be  construed 
as  meaning  what  the  language  employed  in 
them  imports,  and  that  extrinsic  evidence 
may  not  be  adduced  to  contradict  or  affect 
them.  And  it  would  seem  that  nothing  could 
be  clearer  in  its  meaning  than  a  deed  of  a  lot 
of  land,  described  by  metes  and  bounds,  with 
covenants  of  warranty  against  incumbrances. 
The  great  exception  to  the  application  of 
this  rule  to  the  construction  of  deeds  is  in 
the  case  of  ways  of  necessity,  where,  by  a 
fiction  of  law,  there  is  an  implied  reserva- 
tion or  grant  to  meet  a  special  emergency, 
on  grounds  of  public  policy,  as  it  has  been 
said,  in  order  that  no  land  should  be  left  in- 
accessible for  purposes  of  cultivation.  This 
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fiction  has  been  extended  to  cases  of  ease- 
ments of  a  different  character,  where  the  fact 
has  been  established  that  the  easement  was 
necessary  to  the  enjoyment  of  the  estate  in 
favor  of  which  it  was  claimed.  In  this  com- 
monwealth, grants  by  implication  are  lim- 
ited to  cases  of  strict  necessity."  Coming 
now  directly  to  the  subject  of  the  applica- 
tion of  this  doctrine  or  "fiction"  to  light  and^ 
air,  it  was  said  by  Gould,  J. ,  in  Ingraham 
V.  Hutchinson,  2  Conn.  598,  in  speaking  of 
what  are  called  ** ancient  lights :"  "Besides, 
to  what  extent  does  this  privilege  or  protec- 
tion go,  where  it  actually  exists?  Does  the 
adjoining  proprietor  lose  all  right  to  erect  a 
building  upon  his  own  land,  whenever  it 
would,  in  the  least  degr^,  diminish  the 
light  of  a  privileged  window?  Is  he  pre- 
cluded from  building  at  the  distance  of  three 
rods,  or  one  rod,  or  even  at  a  less  distance, 
from  his  neighbor's  windows?  I  am  not 
aware  that  the  rule  was  ever  claimed  to  ex- 
tend so  far.  It  goes  no  further,  as  I  under- 
stand it,  than  to  protect  windows,  which> 
have  been  long  used,  from  being  obstructed, 
or,  as  it  is  often  expressed  in  the  books, 
'stopped  up. '  "  But  the  plaintiff  claims  that 
a  much  broader  extension  of  the  rule,  in  case 
of  an  implied  grant,  was  distinctly  recog- 
nized in  this  state  in  BushneU  v.  Proprietors 
of  Ore  Bed,  81  Conn.  150,  a  case  upon  which, 
the  plaintiff  much  relied.  In  that  case  it  ap- 
peared that  the  plaintiff  had  formerly  con- 
veyed to  the  defendant,  an  ore- bed  company, 
the  right,  in  washing  their  ore  upon  a  small' 
stream  that  ran  through  his  land,  to  discharge 
dirt  upon  his  "meadow  lot,"  lying  below 
upon  the  stream.  A  great  quantity  of  dirt 
accumulated  on  the  meadow  lot,  filling  the 
bed  of  the  stream,  and  raising  the  lot  above 
the  adjoining  land,  so  that  the  dirt  washed 
upon  the  lot,  spread,  and  was  carried  upon 
the  plaintiff's  pasture  lot  adjoining.     The 

Slaintiff  had  owned  this  lot  at  the  time  the 
eed  was  ^iven.  In  holding  that  the  defend- 
ant was  not  liable  for  any  damage  to  the 
pasture  lot  resulting  naturally  from  the  dis- 
charge of  dirt  upon  the  meadow  lot,  ibia 
court  (Dutton,  «/.)  said :  "A  grantor  is  pre- 
sumed to  intend  to  convey,  so  far  as  it  is  in 
his  possession,  whatever  is  necessary  to  the 
reasonable  enjoyment  of  the  thing  conveyed. 
It  is  well-settled  law  that  if  the  owner  of  a. 
lot  conveys  it  to  another  person  while  there 
is  upon  it  a  dwelling  house  with  windows^ 
opening  upon  another  lot  of  the  grantor,  nei- 
ther he  nor  his  heirs  nor  assigns  can  erect  a. 
building  upon  the  second  lot  so  near  as  to- 
exclude  the  light  from  the  dwelling  house." 
Now,  it  is  evident,  as  the  opinion  itself  states- 
(page  157),  that  the  question  for  discussion 
in  Stishnell  v.  Proprietors  of  Ore  Bed  was, 
What  rights  were  in  fact  conveyed  by  the 
deed?  This  was  a  question  solely  of  inter- 
pretation, in  which  the  principles  of  the  doc- 
trine of  implied  grants,  which  do  not,  and 
have  never  been  claimed  to,  rest  upon  inter- 
pretation of  language  iised,  were  in  no  sense 
involved.  The  entire  discussion  of  the  doc- 
trine, as  well  as  the  illustration  cited,  was, 
therefore,  wholly  obiter.  Nevertheless,  both 
the  principle  and  the  illustration,  although 
vouching  as  authority   two  cases,   both  of 
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which  have  been  distinctly  overruled  in  al- 
most every  American  jurisdiction  where  the 
?[ue8tion  has  since  arisen,  may,  we  think, 
airly  be  adopted  as  a  correct  statement  of 
the  law,  provided  proper  care  is  exercised  in 
-construing  the  terms  used,  bearing  in  mind 
that  the  presumption  against  the  grantor  that 
it  was  not  his  intention  **to  convey  land  in 
-such  manner  that  the  grantee  could  derive  no 
benefit  from  the  conveyance**  must  be  fairly 
weighed  and  applied  with  due  regard  to  the 
-counter  presumption  that  it  coula  not  have 
been  his  intention  ''to  so  convey  a  portion  as 
to  deprive  himself  of  the  enjoyment  of  the 
remainder.  **  From  this  consideration — mani- 
festly just  where  the  effort  is  to  extend  by 
pure  Implication  the  language  used,  and  to 
thus  supply  what  might  so  easily  have  been 
procured  to  be  expressed,  if  it  were  in- 
tended—it will  follow  that  the  word  "neces- 
sity** and  the  term  ''reasonable  enjoyment** 
can  have  no  fixed  arbitrary  and  unyielding 
meaning,  but  must  find  their  explanation  in 
-view  of  the  situation  of  the  parties,  of  the 
nature,  character,  and  adaptability  of  the 
property,  and  in  the  light  of  surrounding 
circumstances.  They  should  also  receive  a 
strict  construction,  for  the  reason  that  such 
implied  easement  is  an  impairment  of  "the 
exclusive  dominion  of  every  man  over  his 
own  soil  and  freehold,  now  held  sacred  by 
our  constitution  and  laws.  **  Pierce  v.  Selleek, 
18  Conn.  880.  It  may  be  true,  as  staled  in 
BtMhnell  v.  Proprietcrs  of  Ore  Bed,  and  the 
true  ground  of  that  decision,  that  the  con- 
struction of  a  deed,  if  it  is  doubtful,  must 
be  taken  most  strongly  against  the  grantor.  ** 
But  in  the  case  before  us  there  is  no  question 
concerning  the  construction  of  language  used, 
no  claim  that  this  is  doubtful,  but  the  im- 
putation of  language  never  used  :  and  surely 
-caution  and  moderation  should  be  exercised 
in  that. 

It  further  must  follow,  we  think,  as  a  cor- 
ollary from  what  has  already  been  said,  that 
the  doctrine  of  easements  by  implied  grant — 
a  doubtful  exercise  of  power  by  the  courts 
in  all  cases—should,  when  applied  to  ease- 
ments of  light,  be  most  cautiously  used  ;  and, 
1)riefly  stated,  that  in  the  above  quotation 
the  words  "exclude  the  light**  should  not 
be  regarded  as  equivalent  to  "exclude  any 
light;**  in  other  words,  that  "exclude**  is 
not  to  be  held  synonymous  with  "itopair.** 
To  borrow  the  emphatic  language  of  Dillon, 
Ch,  J.,  in  Morrison  v.  Marquardt,  24  Iowa, 
64,  92  Am.  Dec.  444 :  "Surely  such  an  ease- 
ment, uncertain  in  its  extent  and  duration, 
without  any  written  or  record  evidence  of  its 
•existence  fettering  estates,  and  laying  an  em- 
bargo upon  the  hand  of  improvement  which 
•carries  the  trowel  and  the  plane,  and,  as 
applied  to  a  subsequent  purchaser,  against 
the  spirit  of  our  recording  acts,  and  not  de- 
manded by  any  consideration  of  public  pol- 
icy,— surely  such  an  easement  should  not 
be  held  to  exist  by  mere  implication,  when 
such  implication  originates  in  no  reasonable 
necessity.**  A  careful  examination  of  the 
cases  in  the  United  States  upon  the  subject, 
both  those  cited  in  the  very  able  and  exhaust- 
ive brief  in  behalf  of  the  plaintiff  and  others, 
justifies  the  statement  that  in  what  we  have 
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said  we  have  been  in  harmony  with  the  views 
held  in  the  principal  American  jurisdictions. 
Wherever  the  doctrine  of  easements  by  im- 
plied grants  of  light  and  air  has  been  recog- 
nized at  all,  it  has  been  carefully  restricted  ; 
and  no  well-considered  case  in  this  country, 
at  least  in  recent  years,  can  be  found  that 
has  gone  to  the  extent,  in  the  application  of 
such  doctrine  to  the  facts,  Co  which  it  would 
be  necessary  to  go  in  the  present  case  in  or- 
der to  justify  the  judgment  of  the  court  be- 
low. 

In  KeaU  v.  Bugo,  115  Mass.  204,  15  Am. 
Rep.  80,  which  is  a  well-considered,  and  may 
be  regarded  as  a  leading,  case,  three  actions 
were  tried  together.  In  the  principal  one 
the  defendants  conveyed  to  the  plaintiff,  by 
warranty  deed  in  the  usual  form,  a  certain 
lot  of  land  with  a  dwelling  house  thereon, 
situated  on  the  line  between  the  parties,  cre- 
ated by  said  conveyence ;  the  lot  so  conveyed 
being  a  part  of  a  larger  lot  then,  and  the  re- 
mainder ot  which  was  at  the  date  of  the  ac- 
tion, owned  by  the  defendants.  The  dwell- 
ing house  had  windows  and  a  door  in  that 
part  of  the  house  adjoining  the  line.  After 
said  conveyance,  the  defendants  placed  a 
structure  and  woodshed  on  their  own  land, 
against  said  house,  within  about  8  inches  of 
the  same.  The  question  was  "  Whether  a 
person,  who  sells  a  house  having  windows 
overlooking  land  retained  by  him,  thereby 
deprives  himself  of  the  right  to  build  on  tha't 
land  so  as  to  obstruct  the  passage  of  light 
and  air  to  the  windows.**  Tlie  court  (Gray, 
Ch,  c7.),  in  the  opinion,  said  :  "The  ques- 
tion being  of  great  practical  importance  to 
owners  of  real  estate,  and  having  heretofore 
been  the  subject  of  some  variety  aod  conflict 
of  judicial  opinion,  we  have  thought  this  a 
suitable  occasion  to  review  the  cases  In  this 
commonwealth,  and  to  refer  to  the  principal 
ones  in  other  states.**  The  court  then  pro- 
ceeds to  do  this  in  an  exhaustive  manner, 
and  concludes  by  saying:  "By  nature,  air 
and  light  do  not  flow  in  definite  channels, 
but  are  universally  diffused.  The  supposed 
necessity  for  their  passage  in  a  particular 
line  or  direction  to  any  lot  of  land  is  created, 
not  by  the  relative  situation  of  that  lot  to 
the  surrounding  lands,  but  by  the  manner 
in  which  that  lot  has  been  built  upon.  The 
actual  enjoyment  of  the  air  and  light  by  the 
owner  of  the  house  is  upon  his  own  land 
only.  He  makes  no  tangible  or  visible  use 
of  the  adjoining  lands,  nor,  indeed,  any  use  of 
them  which  can  be  made  the  subject  of  an 
action  by  their  owner,  or  which  in  any  way 
interferes  with  the  latter*s  enjoyment  of  the 
light  and  air  upon  his  own  lands,  or  with 
any  use  of  those  lands  in  their  existing  con- 
dition. In  short,  the  owner  of  adjoining 
lands  has  submitted  to  nothing  which  actu- 
ally encroached  upon  his  rights,  and  cannot 
therefore  be  presumed  to  have  assented  to  any 
such  encroachment.  The  use  and  enjoyment 
of  the  adjoining  lands  are  certainly  no  more 
subordinate  to  those  of  the  house  where  both 
are  owned  by  one  man,  than  where  the  own- 
ers are  different.  The  reasons  upon  which 
it  has  been  held  that  no  grant  of  a  right  to 
air  and  light  can  be  implied  from  any  length 
of  continuous  enjoyment,  are  equally  strong 
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against  implj^Dg  a  grant  of  such  a  ri^ht 
from  the  mere  conveyance  of  a  house  with 
windows  overlooking  the  land  of  the  grantor. 
To  imply  the  grant  of  such  a  ri/^ht  in  either 
case,  without  express  words,  would  greatly 
embarrass  the  improvement  of  estates,  and. 
by  reason  of  the  very  indefinite  character  of 
the  right  asserted,  promote  litigation.  The 
simplest  rule,  and  that  best  suited  to  a  coun- 
try like  ours,  in  which  changes  are  continu- 
ally taking  place  in  the  ownership  and  the 
use  of  lands,  is  that  no  right  of  this  char- 
acter can  be  acquired  without  express  grant 
of  an  interest  in,  or  covenant  relating  to, 
the  lands  over  which  the  right  is  claimed. 
In  accordance  with  these  views,  the  English 
doctrine  of  implied  grants  of  rie:hts  of  light 
and  air  has  been  wholly  rejected  in  sev- 
eral well -considered  cases.  Palmer  v.  Wet- 
more,  2  Sandf.  816;  Myers  v.  Gemmel,  10 
Barb.  587 ;  Haverstiek  v.  Sipe,  38  Pa.  868 ; 
Mullen  V.  Strieker,  19  Ohio  St.  185,  2  Am. 
Rep.  379 ;  Morrison  v.  Marquardt,  24  Iowa, 
85,  92  Am.  Dec.  444.  And  with  the  single 
exception  of  Janes  v.  Jenkins,  84  Md.  1,  6 
Am.  Rep.  800,  all  the  opinions  of  American 
judges,  with  which  the  learning  and  research 
of  counsel  have  supplied  us,  in  favor  of  the 
acquirement  of  such  a  right  by  mere  impli- 
cation from  the  conveyance  of  a  house,  have 
been  either,  as  in  Lampman  v.  Milks,  21  N. 
Y.  505,  512,  obiter  dicta,  or,  as  in  Robeson 
V.  Pittenger,  2  N.  J.  Eq.  57,  82  Am.  Dec. 
412,  in  those  states  in  which  a  like  right  is 
held  to  exist  by  prescription,  and  therefore 
of  no  weight  as  authority  in  this  common- 
wealth. Considering,  therefore,  that  by  the 
preponderance  of  reason  and  of  authority  no 
grant  of  any  right  of  light  or  air  over  ad- 
joining lands  is  to  be  iknplied  from  the  con- 
veyance of  a  house,  we  have  only  to  apply 
this  rule  to  the  facts  of  the  cases  pending 
before  us.**  Judgment  was  ordered  for  the 
defendants. 

The  case  of  Keats  v.  Hugo  has  been  Quoted 
with  approval,  and  recognized  as  authoritv 
in  other  states.  Doyle  v.  Lord,  64  N.  Y. 
482,  21  Am.  Rep.  629,  was  a  case  where  the 
facts  were  that  the  plaintiffs  leased  the  first 
floor  of  a  building  In  the  city  of  New  York 
for  a  store.  In  the  rear  was  a  yard  attached 
to  and  exclusively  appropriated  for  the  use 
of  the  building,  to  which  all  the  occupants 
had  access  through  a  hall  running  from  the 
front  to  the  rear  of  the  building,  and,  as  the 
building  was  occupied  when  the  plaintiff 
leased,  no  tenant  could  dispense  with  it. 
The  rear  of  the  store  received  light  necessary 
for  the  transaction  of  business  therein  from 
windows  opening  into  the  yard.  In  holding 
that  the  lessor  could,  upon  the  facts  found, 
be  restrained  from  building  in  the  yard  so  as 
to  obstruct  the  light,  the  court  (Earle,  J.) 
said  :  "This  conclusion  is  reached  without 
any  departure  from  what  may  be  called  the 
American  doctrine  as  to  light  and  air.  as 
distinguished  from  the  English  common- law 
doctrine,  and  the  law  as  laid  down  in  the 
following  authorities  is  fully  recognized : 
Parker  v.  FooU,  19  Wend.  315 ;  PaXmer  v. 
Wetmore,  2  Sandf.  816;  Myers  v.  Gemmel,  10 
Barb.  537 ;  Mullen  -v.  Strieker,  19  Ohio  St. 
135,  2  Am.  Rep.  879 ;  Haverstick  v.  Sipe,  88 
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Pa.  868;  Keats  v.  Hugo,  115  Mass.  204.  15- 
Am.  Rep.  80.  .  .  .  Under  these  authori- 
ties, if  the  lessor  had  sold  the  store  and  lot 
upon  which  it  stood  25  feet  by  51,  the  grantee 
would  have  taken  no  right  to  light  and  air 
from  the  balance  of  the  lot.  In  that  case  the 
grantor  could  have  built  upon  the  balance  of 
the  lot,  and  thus  have  darkened  the  windows 
in  the  i3tore  without  violating  any  rights  of 
the  grantee.  In  this  case,  if  the  vard  had 
not  l^en  part  of  the  lot  upon  which  the  build- 
ing was  standing,  and  if  it  had  not  been  ap- 
propriated to  use  with  the  building  so  as  to~ 
pass  as  appurtenant  thereto,  so  far  as  to  give 
easements  therein  to  the  tenants  of  the  build- 
ing, the  plaintiffs  could  not  have  complained 
of  the  acts  of  the  defendants  alleged  in  the 
complaint.** 

In  Turner  v.  Thompson,  68  Ga.  268,  24  Am. 
Rep.  497,  an  executrix 'sold  a  half  lot  of 
land,  with  a  tenement  thereon,  opening  upon 
the  other  half  lot ;  and  bought  the  other  half 
herself  at  the  same  sale.  It  was  held  that 
she  "will  be  estopped  from  obstructing  the 
passage  of  light  and  air  through  such  win- 
dows, if  those  windows  were  necessary  to- 
the  admission  of  sufficient  light  and  air  for 
the  reasonable  enjoyment  of  the  tenement 
which  she  sold  ;  aliter,'  if  sufficient  light  and 
air  could  be  derived  from  other  windows 
opened,  or  which  might  conveniently  be 
opened,  elsewhere  in  the  tenement,  to  make- 
the  rooms  reasonably  useful  and  enjoyable.  ** 
The  court  (Jackson,  J. )  cites  with  approval 
Keats  Y.  Hugo,  supra,  adding:  "The  prin- 
ciple applied  by  the  supreme  court  of  West 
Virginia,  in  a  recent  case  there,  seems  to  us 
sound  and  sensible,  and  we  shall  adopt  it  in 
this  case.  .  .  .  That  principle  is,  that 
'an  implied  grant  of  an  easement  of  light 
will  be  sustained  only  in  cases  of  real  neces- 
sity, and  will  be  denied  or  rejected  in  casea 
when  it  appears  that  the  owner  claiming  the 
easement  can,  at  a  reasonable  cost,  have,  or 
substitute,  other  lights  to  his  building.' '*^ 
The  court  adds :  "We  apply  this  principle 
the  more  readily  because  it  appears  to  be  the 
conclusion  of  Washburn  (Eaisem.  p.  618), 
drawn  from  a  consideration  of  all  the  Eng- 
lish and  American  authorities,  and  because, 
as  before  stated,  it  strikes  us  as  reasonable- 
and  right.  ...  So  Tyler  approves  the- 
same  principle,  Tyler,  Boundaries.  550;  and 
Judge  Story  is  authority  to  the  same  point. 
United  States  v.  Appleton,  1  Sumn.  492-502, 
Fed.  Cas.  No.  14,468.**  In  this  case  the  in- 
junction granted  was  dissolved,  because  the 
"decree,  as  it  stands,  might  be  held  to  enjoin 
her  from  building,  if  these  lights  were  at 
all  impaired  ;  and  we  think  such  action  ought 
not  to  be  had  except  in  case  of  necessity  as 
before  explained.  ** 

In  Bennyson's  App.,  94  Pa.  147,  152,  both 
Keats  V.  Hugo  and  Turner  v.  Thompson  are 
cited  and  approved,  the  opinion  saying  of 
the  latter :  *^  It  is  worthy  of  remark,  how- 
ever, that  this  case  limits  the  general  appli- 
cation of  Keats  v.  Hugo  as  between  dominant 
and  servient  tenement  in  one  important  re- 
spect. I  think  the  limitation  is  wise  and 
right.  It  is  that  an  implied  easement  of  light 
and  air  will  be  sustained  in  case  of  real 
necessity.**     The  opinion  then  proceeds  to» 
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lay  down  the  following  rules :  "  (1)  No  im- 
plication of  a  grant  of  the  right  to  light  and 
air  arises  upon  a  sale  of  one  of  two  adja- 
cent lots  having  a  house  upon  it,  with  win- 
dows overlooking  the  land  of  the  grantor. 

(2)  The  grantor,  by  such  sale,  is  not  estopped 
from  improving  his  retained  lot  by  build- 
ing upon  it,  though  his  erection  darkens  the 
windows  of  his  vendee,  and  excludes  the 
access  of  light  and  air  from  such  windows. 

(3)  Th^t  the  limitation  of  these  two  proposi- 
tions depends  upon  the  fact  as  to  whether 
such  windows  are  a  real  necessity  for  the  en- 
joyment of  the  grantee's  property.  If  they 
be,  then  the  implication  of  the  grant  of  an 
eesement  of  light  and  air  will  be  sustained  ; 
if  they  be  not,  or  can  be  substituted  at  a  rea- 
sonable cost,  with  a  view  to  the  purposes  of 
the  dominant  tenement,  then  such  implica- 
tion will  be  denied  and  rejected.  (4)  The 
American  doctrine  as  to  light  and  air  requires 
an  express  grant  or  agreement,  unless  a  real 
and  actual  necessity  exists,  to  vest  a  dom- 
inant tenement  with  such  light.  (5)  The 
doctrine  of  ancient  lights  is  not  recognized. ** 

A  somewhat  earlier  case  than  those  just 
cited  is  that  of  Morrison  v.  Marquardt,  24 
Iowa,  85,  92  Am.  Dec.  444,  to  which  reference 
has  already  been  made,  and  in  which  a  very 
elaborate  opinion  was  written  by  Dillon.  Ch. 
J.,  and  strong  ground  is  taken  against  the 
implication  of  an  easement  of  light  and  air, 
except  in  cases  of  strictest  necessity.  See 
also,  Sutphen  v.  TfierkeUon,  88  N.  J.  Eq. 
318 ;  WiiU  V.  Bradley,  66  Me.  264 ;  Brande 
V.  Grace,  154  Mass.  210,  212,— where,  in  case 
of  a  plaintiff  lessee,  held  entitled  to  a  rem- 
edy, the  court  said  :  ^  We  do  not  regard  this 
view  of  the  rights  of  the  parties  as  at  all  in- 
consistent with  the  decision  in  Keate  v.  Hugo, 
115  Mass.  204,  15  Am.  Rep.  80,  and  other 
cases,  which  hold  or  intimate  that  the  neces- 
sity must  be  pretty  plain  in  order  to  warrant 
the  implication  of  a  grant.**  See,  also.  Com 
V.  Minot,  158  Mass.  577,  22  L.  R.  A.  686,— 
a  case  similar  to  Doyle  v.  Lord,  supra,  to 
which  it  refers. 

Applying  these  principles  to  the  case  be- 
fore us, what  result  is  fairly  reached?  Here 
was  a  lot  located  on  Bradley  street,  about  six 
blocks  from  the  center  of  the  city  of  New 
Haven,  with  a  frontage  of  61  feet,  and  a  depth 
of  98  feet.  A  dwelling  house  stood  upon  the 
westerly  part  of  said  lot.  The  plaintiff  pur- 
chased said  westerlv  part,  40  leet  frontage, 
with  said  dwelling  Louse  thereon.  That  left 
the  grantor  a  lot  21  feet  front,  which  shortly 
afterwards  was  sold  to  the  defendant.  If  we 
are  to  go  into  the  business  of  raising  pre- 
sumptions,— as  we  must,  to  support  implied 
f rants,— it  is  fair  to  suppose  the  plaintiff 
id  not  pay  the  price  and  value  of  the  61 -foot 
lot,  for  his  40-foot  lot.  But  it  would  have 
been  just  for  him  to  have  done  so,  provided 
he  intended  to  avail  himself  of  the  only  ben- 
eficial use  of  it, — keeping  it  open  and  unoc- 
cupied, in  order  to  have  no  obstruction  to  the 
light  of  his  sitting  and  dressing  room  derived 
from  his  bay  window.  It  is  also  fair  to  pre- 
sume that  his  grantor  would  not  have  sold  a 
portion  for  a  less  price  than  the  whole,  pro- 
vided the  remainder  was  thereby  to  become 
practically  useless  to  him ;  and,  if  he  had 
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charcred  the  price  of  the  whole  for  a  portion, 
would  not  the  plaintiff  have  insisted  upon 
taking  the  whole  instead  of  a  portion  only? 
But  the  grantor  would  not  have  sold  a  por- 
tion only,  unless  the  part  retained  was  bene- 
ficial to  him.  But  in  what  could  any  sub- 
stantial benefit  from  such  a  lot  consist  unless 
it  could  be  built  upon?  And  if  building 
was  contemplated,  there  could  be  little  ques- 
tion, apparently,  in  view  of  the  narrowness 
of  the  lot,  that  such  building  would  require 
to  extend  substantially  to  both  sides  of  the 
ground.  The  fact  that  the  plaintiff  purchased 
land  extending  5  feet  beyond  the  east  face  of 
his  bay  windows,  and  from  10  to  11  beyond 
that  of  bis  house,  is  significant.  Such  addi- 
tional width  of  6  feet  would  evidently  have- 
been  useful  to  a  21-foot  lot.  But  the  plain- 
tiff purchased  it,  thereby  giving  himself  in* 
fact,  whatever  his  purpose  may  have  been,  a 
strip  of  that  width,  upon  which  no  structure 
could  be  constructed  without  his  act,  to  ei- 
ther exclude  or  impair  his  light.  When  the 
defendant,  who  lived  near,  and  was  fully^ 
acquainted  with  the  property,  bought,  what 
was  the  evident  situation?  He  found  a  nar- 
row, vacant  lot.  adapted  to  the  purposes  of 
building ;  presumably  to  no  other  use.  The 
plaintiff's  house,  itself  upon  a  lot  so  narrow 
that  it  extended  nearer  to  the  opposite  side 
of  the  lot  than  to  the  side  in  question,  on* 
which  there  were  5  feet  clear  beyond  the  ut- 
termost extension  in  a  bay  window,  which- 
projected  5  or  6  feet  from  the  side  of  the 
house.  Could  any  one  purchasing  property^ 
under  such  circumstances  have  supposed  that 
it  was  the  intention  of  the  parties,  in  mak- 
ing and  accepting  the  grant  of  the  portion^ 
of  the  original  premises  which  had  been  con- 
veyed to  the  plaintiff,  that  there  should  go- 
with  such  premises,  by  implication— by  im- 
plied grant— a  right  in  the  remaining  portion 
of  such  premises,  paramount  to  and  preventa- 
tive of  their  beneficial  use  and  enjoyment?" 
We  think  not.  Should  the  defendant,  then, 
have  been  enjoined  from  the  acts  proposed. 
His  intention  was  to  build  a  dwelling  house 
to  extend  down  along  the  boundary  line,  for 
a  distance  of  58  feet  from  a  point  about  6 
feet  from  Bradley  street,  the  wall  of  which 
was  to  be  about  20  feet  high.  It  is  found  by 
the  court  that  "the  erection  of  said  dwelling 
house  would  deprive  the  plaintiff  of  the  sup- 
ply of  light  which  has  come  across  said  21 
feet,  now  owned  by  the  defendant,  and  would 
make  it  necessary  for  the  defendant  to  light 
his  sitting  roomand  dressing  room  with  gas 
or  some  other  light  in  the  daytime,  in  order 
to  obtain  sufl^cien^  light  for  the  reasonable 
use  of  the  rooms."  This  is  a  finding  of  fact 
which  we  are  not  at  liberty  to  review.  But 
we  have  the  right,  and  it  is  our  clear  duty, 
to  interpret  the  language,  so  far  as  the  same, 
by  reason  of  indeflniteness,  requires  interpre- 
tation, by  the  aid  of  those  facts  which  pertain 
to  that  common  and  general  fund  of  knowl- 
edge and  information  which  belongs  to  the 
domain  of  things  of  which  all  courts  are 
bound  to  take  judicial  notice.  By  this  as- 
sistance it  becomes  evident  that  the  deprecia- 
tion of  light  which  would  ensue  from  the  in- 
tended act  of  the  defendant  is  far  from  total. 
The  plaintiff  would  not  only  be  left  with  so< 
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much  light  as  would  come  from  the  unob- 
structed space  between  the  buildings,  includ- 
ing the  additional  space  covered  by  the  north- 
eastern and  southeastern  sides  of  his  bay 
window,  to  which  he  could  add  by  putting 
in  windows  elsewhere,  or  differently  con- 
structed ;  he  would  also  have  the  liffht  from 
overhead,  beyond  the  top  of  a  wall  20  feet 
hiffh ;  and  as  to  his  dressing  room  on  the  sec- 
ond story  of  his  house,  which  does  not  extend 
so  far  eastward  into  several  feet  as  the  sit- 
ting room  bay  window  projection,  the  angle 
in  which  the  ligh(  would  be  admitted  would 
seem  to  be  such  as  to  make  the  obstruction 
comparatively  small.  It  seems  to  us,  there- 
fore,' that  the  proposed  act  of  the  defendant 
would  be,  in  view  of  all  the  circumstances, 
an  interruption  of  lisrht  to  the  plaintiff  to 
the  extent  of  that  whfch  is  convenient  only, 
not  to  that  which  is  necessary  for  the  reason- 
able enjoyment  of  his  dwelling.  Indeed, 
that  enjoyment  is  not  reasonable  which  de- 
prives the  defendant  of  any  use  of  his  prop- 
erty, in  order  merely  that  the  plaintiff  may, 
by  reason  of  such  deprivation,  have  a  more 
comfortable,  convenient,  and  better  use  of  his 
own.  In  view  of  the  facts  found,  as  we  inter- 
pret the  finding,  we  conclude  that  an  injunc- 
tion could  not  have  been  granted  had  not 
the  trial  court  adopted  what  we  hold  to  be 
the  wrong  standard,  substituting  convenience 
for  necessity  as  the  test  by  which  to  deter- 
mine the  existence  of  the  right  •claimed.  In 
this  respect  also  the  court  erred. 
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The  court  also  erred  in  granting  an  injunc- 
tion in  so  indefinite  terms.  It  is  impossible 
to  la^  down  any  precise  rule  of  universal 
application  upon  the  subject.  But  the  per- 
son enjoined  is  entitled  to  know  with 
reasonable  certainty  what  acts  he  mav  and 
may  not  do  without  making  himself  liable 
as  in  contempt  of  an  order.  In  reference  to 
light,  it  was  the  claim  of  the  defendant 
throughout — a  claim  which  we  are  not  at 
liberty  to  say  was  not  made  in  ^ood  faith — 
that  the  erection  intended  to  be  made  by  him 
"would  not  be  of  such  a  character  or  **  so  near 
as  to  exclude  the  light  from  the  plaintiff's 
dwelling  house. "  This  claim  the  court  over- 
ruled. But  there  is  nothing  in  the  injunc- 
tion to  indicate  whether  any  erection,  or, 
if  so,  how  near,  or  of  what  a  character, 
would  be  permissible.  Without  endeavoring 
to  state  what  degree  of  certainty  would  have 
been  reasonably  practicable  under  the  cir- 
cumstances, which  is  unnecessary  in  view  of 
what  we  have  held  upon  the  other  questions 
in  the  case,  it  is  sufficient  to  say  that  it  seems 
to  us  the  language  employed  falls  short  of 
the  degree  of  definiteness  which  could  with- 
out inconvenience  be  attained,  and  should  be 
reouired. 

T/i^e  is  error,  and  a  new  trial  is  granted. 

The  other  Judges  concur. 
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Alexander  BELFORD,  Plff,  in  Err., 

V. 

Melinde  WOODWARD. 

a68  lU.  ia?.» 

1.  A  provision  in  a  Judflrment  for  a  spe- 
fccillc  sum  of  money t  with  interest,  that  it  be 
I  paid  in  United  States  gold  coin,  does  not  consti- 
tute it  a  variance  from  a  declaration  desorlbinir 
the  judgment  as  for  a  certain  number  of  dollars 
or  for  money  simply,— especially  where  the  com- 
plaint upon  which  it  was  rendered  describes  the 
notes  upon  which  the  suit  was  brought  as  notes 
for  the  payment  of  bo  many  dollars,  and  not  so 
many  dollars  in  United  States  gold  coin,  and  the 
judgment  was  one  by  default. 
-8.  A  defkult  Jad|pnent  ordering*  pay- 
ment  of  the  amount  adjudged  in  gold 
coin  is  void  as  to  such  provision,  where  the  com. 
plaint  showed  no  promise  to  pay  in  coin,  but  is 
not  invalid  as  a  whole. 
8.  A  judgment  of  another  state  abju- 
dicating a  matter  not  presented  by  the 
pleading  or  within  the  issues  may  be  held  invalid 
as  to  such  adjudication,  but  valid  as  to  other  mat- 
ters which  the  judgment  record  shows  upon  its 
face  to  be  easily  and  naturally  separable  and 
within  the  issues. 
4.  Variance  in  a  suit  upon  a  Judgment 
alleged  to  be  simply  for  a  sum  of  money.  In  that 
the  judgment  proved  is  payable  in  gold  coin,  does 
not  constitute  cause  for  reversal,  where  the  judg- 


ment recovered  thereon  contains  no  direction 
for  payment  in  any  particular  kind  of  money. 

6.  A  Judgment  payable  in  United  States 
gold  coin  is  not  within  the  rule  that  debt  will 
not  lie  on  any  obMgation  except  for  the  payment 
of  a  sum  specifically  certain,  as  calling  for  the 
payment  of  an  unliquidated  amount  to  be  deter- 
mined by  the  fluctuations  of  the  gold  market, 
but  is  an  obligation  to  pay  in  money,  or  an  agree- 
ment to  deliver  a  certain  weight  of  standard  gold 
ascertainable  by  count  of  coins  made  legal  tender 
by  statute. 

6*  Any  clerical  mistake  in  the  amount 
for  which  a  Judgment  is  entered  in  the  D- 
linois  appellate  court  may  be  corrected  In  the  su  - 
preme  court,  where  there  is  sufficient  in  the 
record  and  on  the  face  of  the  judgment  itself  to 
show  the  correct  amount. 

(October  11, 1805.) 

ERROR  to  the  Appellate  Court,  First  Dis- 
trict, to  review  a  jadgment  aflSrmlDg  a 
judgment  of  the  Circuit  Court  of  Cook  County 
in  favor  of  plaintiff  in  an  action  upon  a  foreign 
judgment.    Affirmed, 

Statement  by  Mafirr^der,  J.: 

This  is  an  action  of  debt  begun  on  June  6, 
1898,  by  defendant  in  error  against  plaintiff  in 
error  upon  a  foreign  judgment  rendered  on 
April  29.  1898,  in  favor  of  defendant  in  error 
and  against  plaintiff  in  error  in  the  superior 
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of  li€U>{lity  to  make  payment  in  coin. 

I.  Form  of  judgment. 

a.  On  contracts  to  pay  coin. 

b.  On  cfmtracts  for  ctdn  or  equivalent. 

c.  For  coin  converted  or  misapplied. 

d.  For  damages  in  otfier  cases. 

e.  For  obligations  created  by  law. 
t.  For  costs. 

II.  Pleadings  and  procedure. 

I.  Form  of  judgment. 

In  the  note  to  Skinner  v.  Santa  Rosa  (Cal.)  ante, 
512  f  1895).  it  is  shown  that  valid  obligations  may  be 
created  for  payment  in  gold  or  silver.  The  present 
note  considers  the  form  of  judgment  and  proced- 
ure in  such  cases. 

a.  On  contracts  to  pay  coin. 

The  leading  case  of  Bronson  v.  Bodes,  74  U.  8. 
7  Wall.  229, 19  L.  ed.  141  (1809),  held  that  judgments 
in  such  cases  may  be  entered  for  coined  dollars 
and  parts  of  dollars.  And  this  has  become  the 
established  rule,  although  there  has  not  been  entire 
uniformity  in  the  contracts. 

It  was  said,  as  to  a  note  payable  in  specie  in  But^ 
ler  V.  Horwitz,  74  U.  S.  7  Wall.  258, 19  L.  ed.  149  (1869): 
'*The  damages  should  have  been  assessed  at  the  sum 
agreed  to  be  due,  with  Interest,  in  gold  and  silver 
coin,  and  judgment  should  have  been  entered  in 
coin  for  that  amount,  with  costs.'* 

That  judgment  on  a  contract  payable  in  specie 
should  be  entered  for  payment  in  coined  dollars 
and  parts  of  dollars  is  again  decided.  In  Trebilcock 
V.  Wilson,  79  U.  8. 12  Wall.  687, 20  L.  ed.  460  (1872). 

A  decree  for  gold  and  silver  coin  of  the  United 
States  was  ordered  in  Forbes  v.  Murray,  8  Ben.  498 
(1869),  on  an  obligation  for  payment  of  a  certain 
sum  in  pounds  sterling  of  Great  Britain. 


Edith.  5  Ben.  146(1871). 

In  Oallfomia,  where  it  was  provided  by  statute 
that  judgment  for  the  plaintiff  on  a  contract  might 
be  made  payable  in  gold  or  silver  If  the  contract 
specifically  promised  to  make  payment  In  such 
money,  this  statute  was  sustained,  and  judgments 
in  that  form  were  rendered  in  numerous  cases. 

Thus  it  is  held  that  on  a  contract  for  payment  in 
United  States  gold  coin  judgment  should  be  ren- 
dered, under  Cal.  Code  Civ.  Proc.  fi  667,  for  the  same 
kind  of  money  or  currency  that  is  specified  therein. 
Sheehy  v.  Chalmers  (Cal.)  86  Pac.  Rep.  514  (1894); 
Burnett  v.  Steams,  33  Cal.  468  a867);  Carpentier  v. 
Atherton,  25  Cal.  564  (1864). 

Judgment  for  gold  coin  was  also  rendered  under 
proper  complaint  on  a  contract  to  pay  gold,  al- 
though this  was  originally  an  oral  contract,  where 
a  written  contract  dated  before  the  commencement 
of  the  suit  was  made  pending  the  suit.  Meyer  v. 
Kohn,  29  Cal.  278  (1865). 

Under  this  statute  the  questions  In  dispute  were 
generally  as  to  the  right  to  the  benefits  of  the  stat- 
ute, rather  than  as  to  the  form  of  the  judgment, 
and  many  of  the  cases  arising  under  it  are  not  re- 
ferred to  in  this  note  for  that  reason,  but  are  found 
in  a  note  to  Skinner  v.  Santa  Rosa  (Cal.)  ante,  512 
(1895),  as  to  the  validity  of  contracts  or  obligations 
to  make  payments  In  coin.  Other  oases  under  this 
statute  are  found  l)elow  in  division  II.,  as  to  Plead- 
ings and  procedure. 

Judgment  for  "gold  dollars"  was  held  In  Hlttson 
V,  Davenport,  4  Colo.  160  (1878),  to  be  properly  ren- 
dered in  an  action  on  a  note  payable  in  gold. 

So  in  Chesapeake  Bank  v.  Swain,  29  Md.  483  a868), 
it  was  held  that  a  judgment  on  an  obligation  pay- 
able in  coin  should  be  entered  for  dollars  and  parts 
of  dollars  payable  in  gold  or  sliver. 

On  a  policy  of  insurance  payable  in  gold,  it  was 
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court  of  the  cify  and  county  of  San  Francisco, 
California,  for  $3,908.46  with  interest  thereon 
at  the  rate  of  ^  per  cent  per  annum  debt,  and 
$13.50  costs.  A  number  of  pleas  were  filed  to 
the  declaration,  to  wit:  (1)  Nnl  tid  record;  (2) 
nil  debit;  (3)  that  there  was  no  such  court  as 
the  one  set  forth  in  the  declaration;  (4)  that  the 
superior  court  of  San  Frandlsco  had  no  juris- 
diction to  render  the  judgment;  (5)  that  the  de- 
fendant was  never  served,  etc.  Replications 
were  filed  to  the  pleas  and  rejoinder  to  the  rep- 
lications. The  cause  was  tried  before  a  jury, 
who  returned  a  verdict  finding  "the  issues  in 
debt  in  favor  of  the  plaintiff  and  against  the 
defendant  for  the  sum  of  thirty-nine  hundred 
and  sixteen  and  ^Vtr^ollars  ($8. 916. 96) and  dam- 
ages in  the  sum  of  two  hundred  and  eighty 
($280)  dollars."  After  overruling  motions 
for  new  trial  and  in  arrest  of  judgment,  the 
court  below  rendered  judgment  upon  the  ver- 
dict "that  the  said  Melinde  Woodward  do  have 
and  recover  of  and  from  the  feaid  Alexander 
Belford  the  sum  of  three  thousand  nine  hun- 
dred and  sixteen  dollars  and  ninety-six  cents 
($8,9 16. 96), her  debt  iiforesaid,and  two  hundred 
and  eighty  dollars  ($280),  her  damages  afore- 
said, and  also  her  costs  to  be  taxed  by  the  clerk 
of  this  court,  and  that  said  Melinde  Woodward 
have  execution  against  the  said  Alexander  Bel- 
ford  for  her  said  debt,  damages  and  costs." 
This  judgment  has  been  affirmed  by  the  appel- 
late court,  and  is  brought  here  for  review  by 
writ  of  error. 
The  judgment  roll  from  the  California  court, 


introduced  in  evidence,  showed  service  upon 
Belford;  that  he  appeared  and  filed  a  demur- 
rer to  the  complaint;  that  the  demurrer  was- 
overruled;  that  he  filed  no  answer,  and  that 
default  was  entered  against  him.  The  judg- 
ment roll  also  sets  forth  in  full  the  complaint 
which  de8cril)e8  the  cause  of  action.  The  lia- 
bility charged  in  the  complaint  against  Bel- 
ford was  that  of  indorser  upon  two  notes  ex- 
ecuted by  one  Cogan  to  the  plaintiff.  Wood- 
ward. The  complaint  avers  that  Cogan  made 
one  of  these  notes,  "  whereby  he  agreed  and 
promised  to  pay  to  plaintiff  the  sum  of$l,443.75 
in  eight  months  from  date  "  and  the  other  of 
said  notes  "whereby  he  agreed  and  promised 
to  pay  to  plaintiff  the  sum  of  $1 ,512.50  in  four- 
teen months  from  date."  The  complaint  prays 
for  "judgment  for  the  sum  of  $2,956  25  to- 
gether with  interest  thereon  from  the  time  the 
said  promissory  notes  matured  and  for  costs  of 
suit."  The  judgment  rendered  by  the  superior 
court  of  San  Francisco,  as  the  same  is  set  out 
in  the  Judgment  roll,  concludes  as  follows:  **It 
is  hereby  ordered,  adjudged,  and  decreed  that 
the  plaintiff,  M.  Woodward,  in  the  above  en- 
titled cause,  do  have  and  recover  of  and  from 
the  defendant,  Alexander  Belford,  in  said  cause, 
the  sum  of  $8,903.46,  with  interest  thereon 
at  the  rate  of  7  per  cent  per  annum  from  date 
hereof  until  paid,  together  with  plaintiff's  coflt» 
and  disbursements  incurred  in  said  action, 
amounting  to  the  sum  of  $13.50,  and  that  said 
sum  of  $8,916.96  and  said  interest  be  paid  in 
United  States  gold  coin." 


held,  in  Warren  v.  FranlcUD  Ids.  Co.  104  Maee.  5St 
(1870),  tiiat  judf^ment  must  be  rendered  for  grold 
cqJD  specifically. 

The  doctrine  of  Bronson  v.  Rodes  was  also  fol- 
lowed in  Foster  V.  Atlantic  ft  P.  R.  Co.,  1  Mo.  App. 
300(1876),  where  the  decision  was  that  Judgment 
Rbould  be  for  the  amount  due  payable  in  frold. 

Judflrment  to  be  paid  lo  coin  was  also  rendered  in 
an  action  on  a  draft,  calling  for  payment  in  gold, 
in  the  case  of  Chrysler  v.  Renols,  48  N.  Y.  209  (1870). 

Yet,  in  Bank  of  Prince  Edward's  Island  v.  Trum- 
bull, 58  Barb.  460  (1868),  judgment  was  rendered  on 
a  contract  payable  in  gold  for  the  value  thereof  in 
legal  tender  notes.  But  here  the  plaintiff  asked  for 
such  recovery. 

On  a  promfesory  note  payable  in  gold  or  silver, 
judgment  was  entered  for  payment  in  coin,  in 
Phillips  v.  Dugan,  21  Ohio  8t.  466,  8  Am.  Rep.  00 
(1871). 

A  mortgage  to  pay  **lawful  silver  money"  was 
enforced  in  McCalla  v.  Ely,  64  Pa.  254  (1870),  by  judg- 
ment for  the  amount  due  in  lawful  silver  money  of 
the  United  States  following  Bronson  v.  Rodee. 

So  judgment  for  gold  was  held  in  Smith  v.  Wood, 
37  Tex.  616  (1872),  to  be  properly  rendered  on  a 
promissory  note  calling  for  a  certain  number  of 
dollars  in  gold. 

It  was  declared  in  Buchegger  v.  Shultz,  13  Mich. 
420  (1865),  that  the  courts  have  no  power  to  render 
a  judgment  payable  in  one  species  of  money  only, 
and  this  seems  to  have  been  a  somewhat  common 
doctrine  before  the  case  of  Bronson  v.  Rodes,  tmpi'Ck^ 
which  established  the  contrary. 

Before  the  decision  in  Bronson  v.  Rodes  it  was 
decided  in  a  considerable  number  of  cases  that 
judgments  could  not  include  a  specific  provision 
for  payment  in  gold  or  silver  or  in  any  particular 
kind  of  money,  but  that  they  must  be  rendered 
simply  for  dollars  and  parts  of  dollars,  and  would 
then  be  payable  in  any  lawful  money.  These  cases 
ai-e  presented  in  the  note  to  Skinner  v.  Santa  Rosa 
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(Cal.)  ant«,  512  (1805).  But  they  are  not  impor- 
tant on  the  present  subject,  since  they  were  based 
on  the  denial  of  the  validity  of  the  obligation 
to  pay  in  <y>in,  rather  than  upon  the  mode  in  which 
the  obligation  was  to  be  enforced.  They  are  also 
overruled  by  the  decisions  of  the  United  States 
Supreme  Court  upholding  the  vidldity  ot  such  con- 
tracts. 

b.  On  contraets  for  coin  or  equivalent. 

That  a  judgment  on  a  note  payable  in  gold  coin 
or  its  equivalent  should  be  rendered  according  to 
the  market  value  of  such  gold  coin  at  the  time  and 
place  of  trial  in  legal  tender  paper  dollars,  was  de- 
cided in  Wells,  F.  &  Co.  v.  Van  Sickle,  6  Nev.  43 
(1870),  and  that  a  judgment  simply  and  solely  for 
gold  coin  was  erroneous. 

So,  on  a  note  for  a  certain  number  of  dollars  paya- 
ble 'Mn  gold,  or  Us  equivalent  in  the  currency  of 
the  country,"  judgment  was  rendered  for  the  value 
of  the  gold  estimated  in  currency,  that  is,  by  adding 
to  the  nominal  amount  enough  to  Cv^mpensate  for 
the  depreciation  of  the  treasury  notes.  Mitchell 
V.  Henderson.  63  N.  C.  643  (1800). 

A  note  made  in  1866  payable  in  *'gold  or  its 
equivalent"  was  the  subject  of  adjudication  in  At- 
kinson V.  Lanier,  60  Oa.  460  (1882^,  in  which  case  it 
appeared  that  although  gold  was  at  a  premium  at 
the  maturity  of  the  note,  and  subsequently  became 
of  par  value  with  the  currency,  yet  recovery  in  a 
suit  could  be  only  for  the  amount  of  gold  or  its 
equivalent  specified  therein  at  that  time  with  in- 
terest, and  not  for  the  value  in  currency  at  the 
time  of  the  maturity,  as  this,  when  the  two  kinds 
of  money  had  become  equal,  would  require  pay- 
ment of  more  than  the  note  called  for. 

This  case  disapproved  of  Bond  v.  Green wald,  4 
Heisk.  453  (1871),  in  which  it  was  held  that  the  rela- 
tive value  of  gold  coin  and  legal  tender  notes 
phould  he  taken  at  the  time  of  the  breach  of  the 
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Messrs.  Newman  &  Northrap*  for  plain- 
tiff in  error: 

A  judgment  for  United  States  ^old  coin  is, 
in  contemplation  of  law,  materially  different 
from  a  judgment  for  dollars  simply. 

Brcnson  ▼.  Rodes.  74  U.  8.  7  Wall.  240, 19 
L.  ed.  141;  Dewing  v.  Sears,  78  U.  8.  11  Wall. 
879.  20  L.  ed.  189;  Butler  v.  Harwitz,  74  U.  8. 
7  Wall.  258,  19  L.  ed.  149;  Gregory  ▼.  Morris, 
96  U.  8.  626,  24  L.  ed.  742;  McOoon  v.  Shirk, 
54  111.  408,  5  Am.  Rep.  122;  Myers  ▼.  Kattf- 
man,  87  Qh.  600,  95  Am.  Dec.  867;  Button  v. 
Pailaret,  52  Pa.  109,  91  Am.  Dec.  185. 

The  plaintiff  having  offered  no  evidence 
whatever  to  show  the  value  in  "dollars"  of  the 
amount  of  gold  coin  called  for  by  the  judg- 
ment, the  amount  of  debt  and  damages  could 
not  be  ascertained. 

^  An  action  of  debt  will  not  lie  on  any  obliga- 
tion except  one  for  the  payment  of  "money," 
pure  and  simple,  without  any  additional  or 
qualifying  provisions  fixing  the  kind  or  char- 
acter of  money  with  which  the  debt  is  to  "be 
absolved. 

Mix  V.  NettleUm,  29  III.  245;  WUs(m  v.  Hick- 
son,  1  Blackf.  280;  Deberryy,  Darnell,  5  Yerg. 
451:  Scott  Jr.  Conoter,  6  N.  J.  L.  270;  Campbell 
V.  Wetster,  1  Lilt.  (Ky.)80;  Mattox  v.  Craig, 
2  Bibb,  584;  Bmnner  v.  Kelsoe,  1  Bibb,  487; 
Osborne  v.  Fulton,  1  Blackf.  284;  Watson  v. 
M'Nairy,  1  Bibb.  859. 

The  verdict  of  the  jury  and  the  Judgment 
were  excessive  even  on  the  plaintiff's  own 
theory  of  the  case. 

Smith  V.  Lvse,  80  111.  App.  87. 


Messrs,  Prentiss*  Montgomery  &  Hall 

for  defendant  in  error. 

Magruder,  J.,  delivered  the  opinion  of 
the  court: 

When  the  judgment  roll  was  introduced  in 
evidence  by  the  plaintiff  below  the  defendant 
objected  to  it  upon  the  alleged  ground  that 
there  was  a  variance  between  the  judgment  set 
forth  in  the  declaration  and  the  judgment  de- 
scribed in  the  judgment  roll  so  offered  in  evi- 
dence, in  this,  that  the  judgment  set  forth  in 
the  declaration  was  therein  described  as  a  judg- 
ment for  a  certain  number  of  dollars,  or  for 
money  simply,  whereas,  as  it  is  insisted,  the 
judgment  described  in  the  judgment  roll  was 
a  judgment  for  a  certain  number  of  dollars  to 
be  paid  or  payable  in  United  States  gold  coin." 
This  objection  was  overruled,  and  exception 
was  taken. 

Counsel  for  plaintiff  in  error  contend  that  a 
judgment  calling  for  a  certain  amount  of  dol- 
lars payable  "in  united  States  gold  coin"  is  in 
no  respect  different  from  a  judgment  calling 
for  a  certain  amount  of  gold  bullion;  that  with- 
out evidence  showing  the  mercantile  value  of 
the  quantity  of  gold  coin  called  for,  it  was  im- 
possible for  the  court  or  jury  to  determine 
what,  in  fact,  was  the  obligation  fixed  by  the 
judgment  in  question,  as  gold  coin  is  constantly 
fluctuating  in  value;  and  that,  as  the  plaintiff 
offered  no  such  evidence,  she  failed  to  make 
out  a  case  showing  the  amount  of  principal 
debt  or  interest,  if  any,  due  to  her  from  the  de- 
fendant. 


contract  sued  upon,  where  this  called  for  payment 
in  erold  or  its  equivalent. 

The  Tennessee  court  did  not,  however,  regard 
itfi  decision  as  in  conflict  with  Bronson  v.  Kodes 
and  Butler  v.  Horwlts,  supra.  Tt  said  that  as 
defendant  bad  failed  to  elect  to  pay  in  firold  com- 
^  plainant  had  a  right  to  insist  on  the  terms  of  the 
*  contract,  which  were  that  if  the  payment  was  not 
made  in  g-old  it  should  be  made  in  an  amount  of 
currency  equivalent  in  value  to  the  gold.  But  if 
the  time  when  this  value  is  to  he  determined  is 
taken,  as  in  the  Tennessee  case,  to  be  the  time  of 
the  breach  of  the  contract,  it  might  happen  that 
the  depreciation  of  legal  tender  notes  then  existing 
might  be  much  greater  than  at  the  date  of  Judg- 
ment, in  which  case  the  rule  would  work  an  in- 
justice.  It  is  to  avoid  this  that  the  Georgia  case 
of  Atkinson  v.  Lanier,  mipra^  adopts  a  different 
rule,  as  above  stated.1 

We  do  not  find  that  the  Supreme  Court  of  the 
United  States  had  decided  any  case  in  which  the 
effect  of  an  alternative  provision  for  coin  or  its 
equivalent  has  been  presented. 

c.  For  coin  converted  or  mUapplied. 

Judgment  for  the  amount  of  gold  coin  was  al- 
lowed a  guest  whose  satchel  containing  gold  coin 
was  stolen  from  the  hotel.  Kellogg  v.  Sweeney,  46 
N.  Y.  291, 17  Am.  Rep.  838  (1871). 

Judgment  and  execution  for  gold  coin  were  also 
allowed  in  Independent  Ins.  Co.  v.  Thomas,  104 
Mass.  192  (1870),  against  an  insurance  agent  for 
premiums  which  be  had  collected  in  gold. 

But  in  Greentree  v.  Kosenstock,  81  N.  Y.  688 
(1876),  in  an  action  against  an  agent  for  the  value 
of  gold  which  be  bad  changed  into  currency,  it  was 
beld  that  judgment  might  be  rendered  for  the 
amount  in  currency  which  would  be  equivalent  to 
the  value  of  the  gold. 

As  to  a  claim  that  the  recovery  should  have  been 
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for  gold  instead  of  currency,  the  court  said  this 
view  would  have  been  correct  had  It  not  been  for  a 
stipulation  by  which  various  admissions  were  made. 
And  it  said:  '*The  apparent  purpose  of  these  ad- 
missions was  to  authorize  the  referee,  in  case  he 
found  for  the  plaintiff,  to  order  judgment  for  the 
sum  named  in  currency.  Besides,  it  was  an  ad- 
mission that  the  defendant  had  the  plaintifiTs 
money  in  currency  at  the  time  he  paid  it  over  to 
the  sheriff.  Accordingly  the  plaintiff  can  recover 
it  in  that  form.  If  an  agent  takes  the  gold  of  the 
principal  and  converts  it  into  currency  or  other 
property,  the  principal  is  not  confined  to  his  claim 
for  gold,  but  may,  instead  thereof,  claim  the  cur- 
rency or  other  property." 

In  a  suit  to  recover  gold  coin  deposited  as  security 
after  its  return  was  wronirfully  refused  it  was  held, 
in  Gibson  v.  Groner,  63  N.  C.  10  (1868),  that  the  plain- 
tiff could  recover  judgment  for  the  face  amount  of 
the  gold,  with  a  sufficient  amount  added  to  make 
good  the  depreciation  of  the  currency  in  which  the 
judgment  would  be  payable. 

But  this  case  was  decided  before  that  of  Bronson 
V.  Rodes,  and  the  plaintiff  did  not  ask  for  a  recov- 
ery in  coin.  The  court  plainly  regarded  itself  un- 
able to  order  payment  in  any  particular  kind  of 
money,  and  said:  *'In  the  present  condition  of  the 
government  and  the  courts,  and  as  the  process  of 
the  courts  is  now  controlled,  a  plaintiff  in  execu- 
tion can  only  collect  currency,  i.  c.  United  States 
treasury  notes." 

d.  For  damaocH  in  other  cases. 

The  validity  of  a  judgment  for  coined  dollars  on 
account  of  a  breach  of  contract  to  purchase  iron  Is 
recognized  in  Thompson  v.  Butler,  95  U.  S.  694,  24 
L.  ed.  540  (1878),  in  which  the  verdict  was  for  $5,066.17 
*Mn  gold,"  but  $66.17  was  remitted  and  judgment 
entered  for  $6,000  *in  coin."  The  question  in  the 
Supreme  Court  of  the  United  States  was  whether  or 
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The  simple  question  involved  in  the  objection 
is,  whether  there  was  such  a  variance  between 
the  declaration  and  the  record  of  the  Califor- 
nia judgment  as  required  the  trial  court  to  ex- 
clude the  latter  when  it  was  offered  in  evi- 
dence. The  declaration  alleges  that  the  plaintiff 
did,  by  the  consideration  and  judgment  of  the 
superior  court,  etc.,  of  San  Francisco,  recover 
against  the  defendant,  in  a  certain  action  for 
the  recovery  of  money,  the  sum  of  three  thous- 
and nine  hundred  and  three  dollars  and  forty- 
six  cents  ($8,908.46)  with  interest,  etc.,  for  her 
debt,  and  also  the  costs  taxed  at  thirteen  dol- 
lars and  fifty  cents  ($18.50).  The  judgment, 
shown  by  the  offered  roll  is  a  judgment  order- 
ing and  adjudging  that  plaintiff  recover  against 
the  defendant  the  same  number  of  dollars  with 
interest  for  her  debt,  which  are  mentioned  in 
the  declaration,  and  the  same  number  of  dol- 
lars for  costs  which  are  mentioned  in  the  dec- 
laration. So  far,  there  is  an  exact  correspond- 
ence between  the  allegation  and  the  proof. 


Does  the  fact  that  the  jud^ent  set  out  in  the 
roll  contains  at  the  end  of  it  the  words:  "And 
that  said  sum  of  $8,916.96  and  said  interest  be 
paid  in  United  States  gold  coin,"— create  a  fa- 
tal variance  ?  The  declaration  sets  forth  the  re- 
covery of  a  judgment  for  so  many  dollars;  the 
judgment  roll  shows  a  judgment  for  the  recov- 
ery of  the  same  number  of  dollars.  The  only 
difference  between  the  two  is,  that  the  latter 
directs  that  such  number  of  dollars  be  paid  in 
a  specified  kind  of  money.  We  are  inclined 
to  think  that  there  was  no  variance,  and  that 
the  direction  as  to  the  payment  '*in  United 
States  gold  coin"  was  mere  surplusage. 

Before  the  decision  in  MeQoon  v.  Shirk,  54 
HI.  408,  5  Am.  Rep.  122.  this  court  had  held 
that,  under  the  Acts  of  Congress  of  February 
25.  1862.  and  July  11,  1862.  known  as  the 
'•Legal  Tender  Acts."  a  note  or  contract  for 
the  payment  of  a  sum  of  money  specifioally  in 
gold  could  be  discharged  by  the  payment  of 
the  same  sum  in  legal  tender  notes,  and  that. 


not  this  Judirment  for  coin,  which  was  worth  a 
premium,  was  for  more  than  $5,000  so  as  to  come 
within  the  Jurisdiction,  and  it  was  held  that  it  was 
not,  but  that  the  amount,  and  not  the  kind,  of 
money  determined  tbat  question. 

In  an  admiralty  case  damages  for  collision  caus- 
ing the  lose  of  firoods  shipped  from  a  Cauadian  port 
was  estimated  at  the  value  of  the  goods  in  that  port 
in  the  currency  of  Canada  wtiich  was  equivalent 
in  value  to  the  Rold  coin  of  the  United  States.  In 
the  circuit  court  the  decree  was  changed  to  give  the 
value  of  the  Canadian  currency  in  legal  tender 
notes.  On  appeal  to  the  Supreme  Court,  of  the 
United  States,  it  appeared  that,  by  reason  of  the 
largely  appreciated  value  of  legal  tender  notes  since 
the  decree  of  the  circuit  court  was  made,  the  libel- 
Ian  t,1f  that  decree  wasafflrmed.would  receive  much 
more  than  the  estimated  value  of  the  property. 
But  the  court  held  that  the  decree,  being  right 
when  rendered,  could  not  he  disturbed,  and  there- 
fore it  was  affirmed.  The  Telegraph  v.  Gtordon,  81 
U.  8.14  WaU.  288, 20  L.ed.  807  (1872).  Mr,  ChUf  Jus- 
tice Chase  and  Justices  Clifford  and  Field  dissented 
from  this  decision  on  the  ground  that  the  decree 
should  have  been  made  payable  in  coin,  and  that 
exact  justice  would  have  l)een  secured  thereby. 

A  person  entitled  to  damages  payable  in  gold 
may,  if  he  chooses,  with  the  approtmtion  of  the 
.  court  take  a  Judgment  to  be  discharged  in  cur- 
rency for  the  amount  which  would  be  the  equiva- 
lent in  currency  of  the  specified  amount  of  coin  as 
bullion.  Gregory  v.  Morris,  96  U.  8. 619, 24  L.  ed.  740 
a878). 

But  Judgment  for  coin  cannot  be  rendered  in 
suits  for  unliquidated  damages,  where  there  is  no 
contract  expressly  stipulating  for  coin.  Calhoun 
V.  Pace,  87  Tex.  454  a872). 

So  Judgment  payable  in  gold  coin  cannot  be  sup- 
ported in  an  action  of  tort  Livingston  v.  Morgan, 
58  CaL23  (1878).  This  was  an  action  for  trespass 
on  property. 

The  same  was  held  in  an  action  of  slander,  in 
Chamberlain  v.  Vance,  61  Cal.  76  (1876),  where  the 
words  **gold  coin"  in  a  verdict  were  disregarded  In 
entering  Judgment. 

e.  For  olMgaiions  created  hy  law. 
In  United  States  v.  Brie  R.  Co.,  107  U.  8. 1, 27  L. 
ed.  385  (1883),  which  was  an  action  for  a  tax  of  5  per 
cent  on  interest  paid  in  coin  by  the  railroad  com- 
pany to  foreign  bond  holders,  it  was  held  that  as 
the  payments  were  aJl  made  in  pounds  sterling, 
the  computations  must  necessarily  be  on  that  basis, 
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and  that  if  there  were  any  difference  in  value  be- 
tween coin  and  currency  it  would  be  proper  to 
render  the  Judgment  for  the  coin  or  Its  equivalent 
In  currency,  but,  as  there  was  then  no  such  dif- 
ference, a  general  Judgment  for  the  amount  due 
was  all  that  was  necessary. 

A  Judgment  for  duties  on  imports  was  held  In 
Sun  Cheong-Kee  v.  United  States,  70  U.  8. 8  Wall. 
320, 18  L.  ed.  72  (1866).  to  be  properly  amended  dur- 
ing the  term  to  make  it  "payable  in  gold  and  sil- 
ver coin  for  duties.**  It  was  said  that  this  merely 
declared  the  legal  effect  of  the  Judgment,  as  only 
gold  and  silver  would  be  received  for  duties,  and, 
although  the  amendment  was  unnecessary,  it  did 
not  make  the  Judgment  invalid. 

So  Judgment  for  taxes,  which,  by  state  statute, 
were  payable  only  in  gold  and  silver  coin,  was  ren- 
dered to  be  payable  in  such,  in  Lane  County  v. 
Oregon,  74  U.  S.  7  Wall.  71, 19  L.  ed.  101  (1889). 

f.  For  costs. 

Upon  entry  of  Judgment  on  a  promissory  note 
payable  in  gold  or  silver,  it  was  ordered  in  Phillips 
V.  Dugan,  21  Ohio  St.  466, 8  Am.  Bep.  69  (1871),  to  be 
made  for  payment  in  coin,  and  not  for  currency 
equivalent  in  value,  but  the  Judgment  for  costs 
was  ordered  separately  without  any  provision  for 
payment  in  coin. 

Judgment  on  a  draft  payable  in  gold,  entered 
in  Chrysler  v.  Kenois,  48  N.  T.  209  (1870),  was  made 
payable  in  coin  with  the  costs  payable  in  currency. 

The  same  form  of  Judgment  was  adopted  in  Kel- 
logg V.  Sweeney,  46  N.  Y.  291,  17  Am.  Bep.  388 
(1871),  in  case  of  a  loss  of  coin  by  theft  from  a 
hotel. 

In  Hittson  v.  Davenport,  4  Colo.  169a878),  a  judg- 
ment  on  a  note  stipulating  for  pasrment  in  gold 
was  amended  so  as  to  make  the  recovery  payable 
in  *'gold  dollars**  and  costs  *in  lawful  money.'* 

It  was  held.  In  Carpentier  v.  Atherton,  25  CaL 
664  (1864),  that  the  Judgment  for  costs  in  suoh  a 
case  might  also  be  made  payable  In  the  kind  of 
money  stipulated  in  the  contract  sued  upon. 

That  Judgment  'Should  have  been  entered  in  coin 
for  that  amount  with  costs**  is  the  decision  In  But- 
ler V.  Horwlti,  74  U.  8.  7  Wall.  258,  19  L.  ed.  149 
(1869),  in  case  of  a  contract  to  pay  in  gold  and  sil- 
ver. Nothing  more  definite  Is  said  as  to  the  me- 
dium in  which  payment  of  costs  is  to  be  made,  or 
to  distinguish  the  costs  from  the  other  part  of  the 
Judgment  in  this  particular. 

So  in  Sun  Cheong-Kee  v.  United  States,  70  U.  8. 8 
Wall.  820, 18  L.  ed.  72  (1866),  Judgment  for  a  spectfled 
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in  a  suit  upon  such  a  note  or  contract,  Judg- 
meut  could  be  entered  up  for  the  amount  due 
upon  the  face  of  the  instrument,  and  that  the 
value  of  gold  over  legal  tender  notes  was  not 
a  subject  for  consideration  in  an  action  brought 
on  such  a  note  or  contract.  But  these  prior 
decisions  were  overruled  in  McQoan  v.  ahirk, 
mpra,  because,  after  their  rendition,  the  Su- 
preme Court  of  the  United  States  decided  the 
cases  of  Bronson  v.  Bodes,  74*  U.  8.  7  Wall. 
!^,  19  L.  ed.  141,  and  BuUer  v.  Harmtz,  74 
U.  8.  7  Wall.  258, 19  L.  ed.  149,  taking  a  con- 
trary view;  and  the  construction  given  by  that 
court  to  an  act  of  congress  was,  of  course, 
binding  upon  this  court.  Accoi;^ingly,  the 
Bronaon  Case  and  the  Butler  Case  were  fol- 
lowed in  the  McOoon  Case.  In  the  latter  the 
question  was,  whether  a  note  payable  in  terms, 
in  American  gold,  and  executed  after  the  pas- 
sage of  the  Legal  Tender  Act  of  February  25, 
1882,  could  be  discharged  by  a  tender  of  United 
States  treasury  notes;  and  the  Bronaon  Case 
was  there  construed  as  holding  that  an  express 
contract  to  pay  coined  dollars  could  only  be 


satisfied  by  the  payment  of  coined  dollars;  and 
the  Btitler  Case  was  construed  as  holding  that^ 
when  it  appears  to  be  the  clear  intent  of  a  con- 
tract that  payment  or  satisfaction  shall  be 
made  in  gold  and  silver,  damages  should  be 
assessed  and  judgment  rendered  accordingly; 
and,  after  thus  construing  the  two  federal  de- 
cisions, we  said  in  the  MeGoon  Case:  **The 
note  was  payable  in  American  gold,  and  in 
that  medium  alone,  without  the  consent  of 
the  payee,  could  it  be  paid  and  satisfied.  The 
court  erred  in  holding  the  tender  of  treasury 
notes  suflScient,  and  a  compliance  with  the 
contract,  and  for  this  error  the  decree  must  be 
reversed." 

In  Hepburn  v.  Oriswold,  75  U.  8.  8  WalL 
608,  19  L.  ed.  518,  the  Supreme  Court  of  the 
United  States  held  that  the  Legal  Tender 
Act  of  1862  and  1868,  making  United  States 
notes  a  legal  tender  in  payment  of  all  debts, 
public  and  private,  were  unconstitutional  so 
far  as  they  applied  todebts  contracted  before  the 
passage  of  those  acts;  that,  before  February 
25,  1862,  all  contracts  not  expressly  stipulating 


sum  "payable  In  jrold  coin  for  dutien,  with  costs," 
was  rendered  without  any  further  specification  as 
to  the  costs. 

These  cases  leave  the  subject  of  costs  somewhat 
unsettled  in  respect  to  the  kind  of  money  in  which 
they  shall  be  ordered  to  be  paid.  None  of  the 
other  oases  have  anything  to  say  on  this  point. 

n.  Pleadings  and  procedure. 

Like  the  case  of  BaiiFORD  v.  Woodward,  nearly 
all  the  other  oases  on  the  subject  have  held  it  to  be 
necessary  to  ask  for  gold  or  silver  in  the  com- 
plaint in  order  to  be  entitled  to  a  Judgrment  there- 
for. 

Thus,  on  a  default  Judgment  an  entry  for  gold 
coin  is  invalid  where  the  complaint  did  not  pray 
for  it  and  the  summons  did  not  say  that  such  judg- 
ment would  be  taken.  Lamping  v.  Hyatt.  27  Cal. 
09  (1804). 

That  the  complaint  must  make  a  case  under  the 
specific  contract  aot«  which  permits  a  Judgrment  in 
gold  coin,  was  also  decided  in  McComb  v.  Heed,  28 
Cal.  281,  87  Am.  Dec.  115  (1865),  and  an  allegation  of 
the  conversion  of  gold  into  "cash"  and  "money" 
is  insufficient  to  support  such  Judgment. 

But  the  mere  fact  that  a  Judgment  is  entered  by 
default  is  not  sufficient  to  prevent  making  it  pay- 
able in  gold  coin  when  other  requisites  exiet. 
Harding  v.  Cowing,  28  Cal.  212  (1865). 

Where  no  issue  was  raised  by  the  pleadings  in  an 
action  of  contract,  as  to  whether  plaintitl's  de- 
mand was  payable  in  gold  coin,  and  the  plaintiff 
made  no  averment  on  that  point,  the  words  "gold 
coin"  in  a  verdict  are  mere  surplusage  to  be  disre- 
garded in  entering  Judgment.  Watson  v.  San 
Francisco  &  H.  B.  R.  Co.  50  Cal.  523  (1876). 

In  case  of  Smith  v.  Peabody,  it  was  held  by  Judge 
Daniels,  at  special  term  in  Buffalo  in  1870,  that 
Judgment' for  coined  dollars  on  foreclosure  of  a 
mortgage  payable  only  In  coin  would  not  be  ren- 
dered, unless  a  demand  for  coined  dollars  was 
made  in  the  complaint,  and  that  to  order  Judgment 
for  coined  dollars  would  exceed  the  relief  de- 
manded. 

So  m  Lillie  v.  Sherman,  39  How.  Pr.  287  (1870),  it 
was  decided  by  Judge  D wight  at  a  special  term 
that  a  motion  to  amend  a  Judgment  of  foreclosure 
and  sale  upon  a  mortgage  directing  payment  in 
gold  would  be  dented,  because  there  was  no  am- 
biguity in  the  terms  of  the  decree,  and  the  term 
"dollars"  there  used  meant  only  dollars  in  legal 
tender  money. 
29  L.  R.  A. 


These  two  cases  last  named  are  dted  and  disap- 
proved in  Hansford  v.  Marvin,  8  Abb.  Pr.  N.  S.  432 
(1870),  in  which  Masten,  X,  at  a  special  term  of  the 
Buffalo  superior  court,  decided  that  a  Judgment 
for  a  specified  number  of  "dollars,"  without  speci- 
fying the  kind  of  money  in  which  it  should  be  paid, 
could  not  be  discharged  by  a  tender  of  the  speci- 
fied amount  in  legal  tender  notes,  where  the  record 
showed  that  the  complaint  was  based  upon  a  con- 
tract which  was  payable  only  In  coin,  and  that  the 
word  "dollars"  in  the  Judgment  meant  coined  dol- 
lars, and  that  the  contract  was  not  merged  in  the 
Judgment  for  the  purpose  of  determining  what 
kind  of  money  should  be  paid. 

The  verdict  need  not  make  a  specitlcation  as  to 
the  kind  of  money  to  be  paid  in  order  to  permit  a 
Judgment  for  gold  coin  in  an  action  on  a  contract 
specifically  calling  for  such  payment,  the  right  to 
which  also  is  shown  by  the  pleadings.  Winans  v> 
Hassey,  48  Cal.  634  (1874). 

An  injunction  is  not  the  proper  remedy  for  error, 
if  error  exists,  in  a  Judgment  for  gold  and  silver 
coin.    Windisch  v.  Gussett,  80  Tex.  744  (1868). 

In  MUler  v.  Tyler,  68  N.  Y.  477  (1874),  it  does  not 
appear  that  any  express  provision  was  made  for 
payment  in  coin  by  the  mortgage  which  was  there 
foreclosed.  But  it  was  declared  that  the  reconsid- 
eration of  the  legal  tender  question  by  the  Su- 
preme Court  of  the  United  States  with  a  result  ad- 
verse to  its  first  Judgment  did  not  affect  existing 
Judgments  of  state  courts.  Therefore,  one  who 
had  paid  in  coin  the  amount  called  for  by  a  Judg- 
ment of  foreclosure  while  the  first  legal  tender  de- 
cision was  in  force  was  denied  the  right  to  recover 
back  the  amount  of  the  premium  on  gold  after 
that  decision  was  overruled  by  the  Supreme  Court 
of  the  United  States.  The  question  arose,  how- 
ever, on  a  motion  to  vacate  the  order  by  which  the 
foreclosure  decree  was  amended,  to  include  a  pro- 
vision for  payment  in  coin,  and  the  court  held 
that  the  decision  of  such  motion  was  not  reviewable 
on  appeal. 

It  appears  from  the  review  of  the  decisions  that 
they  fully  support  all  that  is  said  in  the  above  ca!>o 
of  Belfobd  v.  Woodward  in  respect  to  Judg- 
ments payable  in  coin.  The  result  of  the  author- 
ities clearly  is,  that  a  plaintiff  may  have  hin  Judg- 
ment specifically  provide  for  payment  in  coin  if 
his  contract  or  other  cause  of 'action  expressly 
calls  for  such  money,  and  he  demands  it  in  his  com- 
plaint. B.  A.  R. 
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otherwise,  were  in  legal  effect  contracts  for 
the  payment  of  coin,  and  that  under  the  con- 
stitution the  parties  thereto  were  respectively 
entitled  to  demand  and  bound  to  pay  the  sums 
due,  according  to  their  terms,  in  coin,  not- 
withstanding the  provision  in  the  Legal  Tender 
Acts  making  United  States  notes  a  legal  tender 
in  payment  of  such  debts.  Following  the 
Hepourn  Case,  this  court  held  in  Morrow  v. 
Bainey,  58  III.  857,  and  Chamblin  v.  Blair,  id. 
885.  that  contracts  for  the  payment  of  money, 
made  before  the  passage  of  the  Legal  Tender 
Acts,  had  reference  to  coined  money  "and 
could  not  be  discharged,  unless  by  consent, 
otherwise  than  by  tender  of  the  sum.  due  in 
coin." 

Subsequently  the  Legal  Tender  Cases  (Knox 
V.  Lee  and  Parker  v,  Davis)  79  U.  8.  12  Wall. 
457,  20  L.  ed.  287.  overruled  the  case  of  Hep- 
burn V.  Qriswold,  supra,  so  far  as  it  held  the 
le^l  tender  acts  to  be  unconstitutional  as  ap- 
plied to  contracts  made  before  the  passage  of 
those  acts;  and.  bv  consequence,  the  decisions 
in  58  111.,  also  so  holding,  were  rendered  nuga- 
tory as  authorities  upon  thatpoint.  The  Legal 
Tender  Cases,  79  U.  S.  12  Wall.  457,  20  L.  ed. 
287,  held  that  the  legal  tender  acts  were  con- 
stitutional as  applied  to  contracts  made  before, 
as  well  as  to  contracts  made  after,  the  passage 
of  those  acts;  but  we  do  not  understand  that 
the  decision  of  the  Legal  Terider  Cases,  so  called, 
overruled  the  cases  of  Bronson  v.  Bodes  and 
Butler '9.  HorwiU.  The  l^gal  Tender  Caw*  de- 
cided that  contracts  payable  in  money,  whether 
made  before  or  after  the  passage  of  the  legal 
tender  acts,  could  be  discharged  by  the  tender 
of  United  States  treasury  notes,  popularly 
known  as  "greenbacks;"  but  they  did  not  de- 
cide that  contracts  specifically  payable  in  gold 
and  silver  coin  could  not  be  enforced  as  such. 
Il  was  only  contracts  payable  in  money  gener- 
ally, without  specifying  gold  and  silver  coin, 
which  were  therein  referred  to.  The  decision 
in  those  cases  recognizes  two  kinds  of  money  as 
legal  tender  in  the  payment  of  debts,  first,  gold 
and  silver  coin,  second,  treasury  notes  made  le- 
gal tender  by  act  of  congress.  It  was  therein 
held  that  all  debts,  which  the  contract  of  the 
parties  did  not  make  payable  in  coin,  could  be 
discharged  in  legal  tender  notes,  but  the  right 
to  make  and  enforce  contracts  for  payment  in 
coin  was  not  denied.  Mr.  Justice  Strong,  who 
wrote  the  opinion  in  the  Legal  Tender  Cases, 
expressly  says:  **  We  speak  now  of  contracts 
to  pay  money  generally,  not  contracts  to  pay 
some  specificallv  defined  species  of  money." 

The  case  of  6ronson  v.  Bodes,  supra,  is  rec- 
ognized as  authority  in  Trebilcockv,  Wilson,  79 
U.   S.  12  Wall.  687,  20  L.  ed.  460,  decided  a 

fear  after  the  Legal  Tender  Cases  "w  ere  decided. 
n  Trebilcock  v.  Wilson,  the  question  arose, 
whether  a  note  payable  by  its  terms  in  specie 
could  be  satisfied,  against  the  will  of  the 
holder,  by  the  tender  of  notes  of  the  United 
States  declared  by  the  Act  of  February  25, 
1862,  to  be  a  legal'tender  in  payment  of  debts, 
and  it  was  there  held  that  theuse  of  the  term 
**  in  specie"  did  not  assimilate  the  note  to  a 
note  payable  in  chattels,  but  that  those  words 
were  descriptive  of  the  kind  of  dollars  in  which 
the  note  was  payable,  "there  being  different 
kinds  in  circulation,  recognized  by  law;"  and, 
after  stating  the  meaning  of  the  words,  "  in 
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specie,"  to  be  "that  the  designated  number  of 
dollars  in  the  note  shall  be  paid  in  so  many  ^old 
or  silver  dollars  of  the  coinage  of  the  United 
States,"  the  court  says:  "This  being  the  mean- 
ing of  the  term  'in  specie,'  the  case  is  brought 
directly  within  the  decision  of  Bronson  v. 
Bodes,  where  it  was  held  that  express  con- 
tracts, payable  in  gold  or  silver  dollars,  could 
only  be  satisfied  by  the  payment  of  coined  dol- 
lars, and  could  not  be  discharged  by  notes  of 
the  United  States  declared  to  be  a  le^al  tender 
in  payment  of  debts.  The  several  comage  acts 
of  congress  make  the  gold  and  silver  coins  of 
the  United  States  a  legal  tender  in  all  pay- 
ments, according  to  their  nominal  or  declar^ 
values.  ...  As  the  Act  of  1862  .  .  .  has 
been  sustained  by  the  recent  decision  of  this 
court  (79  U.  S.  12  Wall.  457,  20  L.  ed.  287),  as 
valid  and  constitutional ,  we  have,  according 
to  that  decision,  two  kinds  of  money,  essen- 
tially different  in  their  nature,  but  equally  law- 
ful. It  follows,  from  that  decision,  that  con- 
tracts payable  in  either  or  for  the  possession  of 
either,  must  be  equallv  lawful  and,  if  lawful, 
must  be  equally  capable  of  enforcement.  .  .  . 
We  shall  find  little  difiiculty  in  holding  that  it 
(the  Act  of  1862)  was  not  intended  to  interfere 
in  any  respect  with  existing  or  subsequent 
contracts  payable  by  their  express  terms  in 
specie;  and  that  when  it  declares  that  the 
notes  of  the  United  States  shall  be  lawful 
money,  and  a  legal  tender  for  all  debts,  it 
means  for  all  debts  which  are  payable  in 
money  generally.  .  .  .  The  20th  section  of  the 
Act  of  1792  .  .  .  has  reference  to  the  coins 
prescribed  by  the  act,  and  when,  by  the  cre- 
ation of  a  paper  currency,  another  kind  of 
mone^,  expressed  by  similar  designations,  was 
sanctioned  by  law  and  made  a  tender  in  pay- 
ment of  debts,  it  was  necessary,  as  states!  in 
Bronson  v.  Bodes,  to  avoid  ambiguity  and  pre- 
vent a  failure  of  justice,  to  allow  judgments 
to  be  entered  for  the  payment  of  coined  dollars, 
when  that  kind  of  money  was  specifically 
designated  in  the  contracts  upon  which  suits 
were  brought."  Accordingly,  in  the  Trebileoek 
Case,  the  judgment  of  the  supreme  court  of 
Iowa,  holding  that  a  tender  of  greenbacks  or 
United  States  legal  tender  notes  in  payment 
of  the  note  payable  in  specie  was  legal  and 
sufiScient,  was  reversed. 

Still  later,  in  Gregory  v.  Morris,  96  U.  S.  619. 
24  L.  ed.  740,  the  Supreme  Court  of  the  United 
States  again  recognized  the  case  of  Bronson  v. 
Rodes,  and  referred  to  it  as  holding  that  a  con- 
tract for  the  payment  of  gold  coin  is  "an 
agreement  to  deliver  a  certain  weight  of  stand- 
ard gold,  to  be  ascertained  by  a  count  of  coins, 
each  of  which  is  certified  to  contain  a  definite 
proportion  of  that  weight,"  and  that  judgment 
may  be  rendered  upon  such  a  contract  payable 
in  coined  dollars;  and  it  was  held  in  the  Greg- 
ory Case  that  an  instruction,  telling  the  jury 
that  "no  agreement  or  contract  to  pay  a  cer- 
tain numl^r  of  dollars  in  gold  can  be  en- 
forced," was  properly  refused  as  being  in  con- 
flict with  Bronson  v.  Bodes. 

Hence,  any  language  used  in  Beinbaek  v. 
Crabtree,  77  III.  182,  which  can  be  construed 
as  holding  that  a  contract  payable  in  gold  may 
be  paid  at  the  option  of  the  debtor,  and  against 
the  will  of  the  creditor,  in  any  currency  which 
the  general  government  has  declared  to  be  a 
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legal  tender  in  the  payment  of  debts,  must  be 
regarded  as  being  in  conflict  with  the  federal 
•  decisions,  and  U  not  binding  as  authority. 
Such  language  was  used  inadvertently,  and  was 
in  conflict  with  the  case  of  McQoon  v.  Shirk, 
.^upra,  which  was  evidently  overlooked. 

We  conclude  that  "express  contracts  to  pay 
'Coined  dollars,"  where  creditors  insist  upon 
their  enforcement,  *'can  be  satisfied  only  by 
the  tender  of  payment  of  coined  dollars,  and 
Judgments  in  suits  broufi:ht  on  such  contracts 
may  be  entered  for  coined  dollars  and  parts  of 
•coined  dollars,  such  contracts  not  being  within 
the  Legal  Tender  Acts."  15  Art.  &  £ng. 
Encyclop.  Law,  p.  706,  and  cases  in  notes;  1 
J'reem.  Judgm.  4th  ed.  §  8,  and  cases  in  notes. 

But  it  is  onlv  where  the  contract  calls  for  the 
pavment  of  the  debt  in  gold  coin  that  the 
Juagment  should  be  rendered  for  coined  dol- 
lars. In  the  case  at  bar,  it  appears,  from  a 
reference  to  the  Judgment  roll  of  the  California 
^court,  where  the  complaint  in  the  action  is  set 
out  in  full,  that  the  notes,  upon  which  the  suit 
was  brought  in  the  California  court,  are  de- 
scribed as  notes  for  the  payment  of  so  many 
dollars,  and  not  as  notes  for  the  payment  of  so 
many  dollars  in**United  States  gold  coin."  The 
judgment,  by  the  use  of  the  words,  "and  that 
said  sum  of  $8,916.93  and  said  interest  be 
paid  in  United  States  gold  coin,"  goes  beyond, 
and  is  not  authorized  by,  the  allegations  of  the 
'Complaint  in  re^rd  to  the  terms  of  the  note. 
The  judgment  is  complete  in  itself  without 
the  added  words  as  to  the  mode  of  payment; 
because  it  is  therein  adjudged  that  plaintiff  do 
have  and  recover  of  and  from  the  defendant 
the  sum  of  $8,908.46  with  interest,  etc.,  to- 
gether with  costs,  etc.,  amounting  to  the  sum 
of  $18.50,  before  the  added  words  are  reached. 
Their  omission  would  detract  nothing  from  the 
suflSciency  of  the  judgment. 

In  Wat^n  v.  San  Francisco  dt  H.  B.  R,  Co., 
50  Cal.  528,  the  verdict  and  judgment  were  for 
gold  coin;  there  was  no  allegation  in  the  com- 
plaint warranting  a  recovery  in  gold  coin;  the 
Code  of  Civil  Procedure  in  Cali^mia  requires 
the  judgment  to  conform  to  the  verdict;  and 
the  supreme  court  of  California  there  held 
that,  "if  the  verdict  goes  beyond  the  issues 
-raised  by  the  pleadings,  and  passes  upon  an 
extraneous  fact  not  embraced  therein,  it  is 
void  pro  tanto,  and  the  surplus  matter  may  be 
disregarded  in  entering  the  judgment."  The 
court  in  that  case  proceeds  to  say:  **In  this 
case  there  was  no  issue  as  to  whether  plaintiff's 
demand  was  payable  in  gold  coin,  and  the 
complaint  contains  no  averment  on  that  point. 
The  words  'gold  coin*  in  the  verdict  are,  there- 
fore, mere  surplusage,  and  should  have  been 
disregarded  in*  entering  the  judgment."  To 
the  same  effect  is  Charmerlin  v.  Vance,  51  Cal. 
75. 

This  ruling  is  applicable  here,  as  the  judg- 
ment sued  upon  was  rendered  in  California. 
It  is  manifest  that  the  judgment  sued  upon, 
bein^  a  judgment  bv  default,  went  beyond 
the  issue  raised  by  tne  complaint  in  ordering 
the  judgment  to  be  paid  in  gold  coin,  and  to 
that  extent  is  void.  The  defendant  below  made 
this  very  objection  to  the  admission  of  the 
judgment  roll.  The  record  shows  that  he  ob- 
ject^ to  its  admission  upon  the  following 
ground,  among  others:  "That  the  said  judg- 
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ment  roll  shows  a  void  judgment  in  this,  that 
the  judgment,  therein  shown  appears  to  have 
been  rendered  by  default  in  an  action  where 
the  complaint  of  the  plaintiff  showed  no  prom- 
ise or  undertaking  of  the  defendant  to  pa^ 
any  sum  in  gold  coin,  but,  notwithstanding  this 
fact,  judgment  was  entered  therein  for  a  sum 
of  money  payable  in  gold  coin."  We  think 
that  the  objection  was  valid  as  to  that  part  of 
the  judgment  which  directs  payment  to  be 
made  in  gold  coin,  but  not  as  to  the  whole 
judgment. 

A  judgment  of  a  court  of  another  state, 
adjudicating  a  matter  not  presented  by  the 
pleadings  or  within  the  issue,  is  void  even  in  a 
collateral  proceeding.  Reynolds  v.  Stockton,  48 
N.  J.  £q.  211.  If  the  whole  judgment  is 
void  when  all  the  matters  adjudicated  by  it  are 
outside  of  the  issue,  then,  when  two  matters 
adjudicated  upon  by  a  judgment  are  shown 
upon  the  face  of  the  judgment  record  to  be 
easily  and  naturally  separable,  and  one  of  them 
to  be  within  the  jurisdiction  of  the  court,  and 
the  other  to  be  beyond  its  jurisdiction,  the 
judgment  may  be  held  to  be  valid  as  to  the 
former  matter,  and  void  as  to  the  latter.  In 
such  case,  the  judgment  will  be  sustained  so 
far  as  it  adjudges  what  the  court  has  the 
power  to  adjudge  as  being  within  the  issue, 
and  will  be  void  so  far  as  it  attempts  to  adju- 
dicate upon  what  is  beyond  its  power  as  being 
outside  of  the  issue.  This  principle  was  ap- 
plied in  the  late  case  of  People  v.  Seelye,  146  111. 
189,  where  the  judgment  of  a  probate  court, 
approving  the  account  of  a  guardian  which 
appeared  in  the  record  to  be  a  part  of  the 
judgment  itself,  was  sustained  in  a  collateral 
proceediuj^  as  to  a  part  of  the  items  of  the  ac- 
count which  the  court  had  the  power  to  pass 
upon,  but  was  held  to  be  void  as  to  the  items 
which  were  beyond  the  jurisdiction  of  the 
court. 

The  iudgment  sued  upon  in  the  present  ac- 
tion being  void  only  as  to  the  last  clause,  which 
directs  the  mode  of  payment,  and  being  valid 
as  to  that  portion  of  it  which  adjudges  that 
the  plaintiff  should  recover  the  sum  of  so  many 
dollars  generally,  it  follows  that  there  was  no 
such  variance  as  is  insisted  upon,  because  the 
declaration  correctly  declares  upon  the  valid 
portion  of  the  judgment  according  to  its  legal 
effect. 

It  is  difficult  to  see  how  the  defendant  below 
could  have  been  injured  by  the  action  of  the 
court  in  admittipg  the  judgment  roll  from 
California.  In  this  action  of  debt  upon  the 
California  judgment,  the  trial  court  rendered 
judgment  against  defendant  for  the  sum  of  a 
certain  number  of  dollars  without  anv  direc- 
tion that  it  be  paid  in  any  particular  kind  of 
money.  The  defendant  has  not  been  required 
to  pav  the  judgment  in  United  States  gold  coin. 
The  judgment  against  him  being  a  judgment 
for  the  payment  of  dollars  generally,  he  can 
discharge  it  in  either  one  of  the  two  lawful 
kinds  of  money,  that  is  to  say,  either  by  pay- 
ing gold  and  silver  coin,  or  by  paying  legal 
tender  notes.  The  plaintiff,  by  taking  a  judg- 
ment payable  in  dollars  generally,  has  waived 
his  right  to  insist  upon  payment  "in  .United 
States  gold  coin." 

Counsel  for  plaintiff  in  error  claim  that  a 
judgment  is  a  contract.    Some  courts  have 
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held  that  a  Judgment  is  a  contract,  and  others 
have  held  that  it  is  not  a  contract.  1  F^-eem. 
Judgm.  §  4;  1  Black,  Judgm.  s5§  7-11.  The 
doctrine  of  this  court  is  that  a  judgment  is 
not  a  contract.  Williams  v.  Waldo,  4  III.  264; 
Rae  y,  Hulbert,  17  111.  572;  1  Black,  Judgm. 
^  10,  and  noU».  But,  even  if  the  Judgment 
here  sued  upon  be  a  contract,  we  see  no  reason 
why  the  party  seeking  to  enforce  it  may  not 
waive  the  provision  requiring  payment  to  be 
made  in  gold  coin,  and  give  the  debtor  the 
privilege  of  paying  in  any  kind  of  money 
which  is  legal  tender  under  the  acts  of  con- 
gress. The  authorities  hold  that  contracts  pay- 
able in  gold  coin,  must  be  satisfied  in  that 
medium  unless  another  mode  of  satisfaction 
meets  vdth  the  consent  of  the  creditor.  With 
his  consent  they  may  be  satisfied  in  legal  ten- 
der notes.  The  prohibition  against  the  satisfac- 
tion of  a  contract  payable  in  gold  coin  by  the 
payment  of  any  other  medium  than  gold  coin 
only  applies  where  the  satisfaction  in  another 
medium  than  that  of  gold  coin  is  against  the 
will  of  the  creditor.  '  If  the  creditor  does  not 
choose  to  take  a  judgment  payable  in  coined  dol- 
lars, the  debtor  is  not  injured,  as  then  he  may 
pay  in  either  coined  dollars  or  legal  tender 
notes. 

Counsel  for  plaintiff  in  error  invokes  the 
well  settled  rule,  that  debt  will  not  lie  on  any 
obligation  except  one  for  the  payment  of  a  stim 
specifically  certain,  and  insists  that  the  clause 
as  to  payment  in  United  States  gold  coin  does 
not  call  for  the  payment  of  money  or  a  sum 
certain,  but  for  the  payment  of  an  unliqui- 
dated amount  to  be  determined  according  to 
the  fluctuations  of  the  gold  market.  Even  if 
the  clause  in  question  be  regarded  as  a  valid 
part  of  the  judgment,  we  are  unable  to  agree 
with  counsel  upon  this  point.  We  regard  4in 
obligation  to  pay  "in  United  States  gold  coin" 
as  an  obligation  to  pay  in  money,  or  an  agree- 
ment to  deliver  a  certain  weight  of  standard 


gold  ascertainable  by  count  of  coins  made  legal 
tender  by  statute.  A  contract  for  the  pay- 
ment of  so  many  dollars  in  gold  and  silver  is  a 
contract  for  the  direct  payment  of  money,  and 
the  Judgment  in  a  suit  thereon  should  be  en- 
tered for  coined  dollars  and  parts  of  dollars 
when  such  is  the  will  of  the  creditor.  Hart  v. 
Flynn,  8  Dana,  191;  Dewing  v.  Sears,  78  U. 
8.  11  Wall.  879.  20  L.  ed.  189,  We  do  not  re- 
gard the  case  of  Mix  v.  Nettleton,  29  HI.  245, 
where  it  was  held  that  an  action  of  debt  would 
not  lie  upon  a  due  bill  for  so  many  dollars  pay- 
able in  county  orders,  as  having  any  applica- 
tion here. 

It  is  claimed  that  the  judgment  here  is  for 
too  large  an  amount.  The  judgment  in  the 
circuit  court  was  for  $3,916.96  debt  and  $280 
damages  or  interest.  In  the  appellate  court 
the  defendant  in  error  remitted  $o,  and  judg- 
ment there  should  have  been  entered  for 
$8,916.96  debt  and  $274  damages,  but,  as  mat- 
ter of  fact,  the  clerk  entered  up  judgment  af- 
firming the  judgment  of  the  circuit  court  for 
$8,916.96  debt  and  $276  damages,  the  latter 
amount  being  too  laree  by  one  dollar.  There 
was  here  what  was  clearly  a  clerical  mistake 
in  putting  the  figures  $275  instead  of  $274. 
As  the  judgment  of  the  appellate  court  shows 
upon  its  face  that  the  defendant  **remitted  the 
sum  of  $6  from  the  judgment  entered  in  the 
lower  court."  and  as  the  record  of  the  lower 
court  is  before  us  showing  that  the  iudgment 
for  damages  there  was  $280,  there  is  that  in 
the  record  and  upon  the  face  of  the  judraient 
itself  by  which  the  latter  can  be  amended,  and 
the  mistake  of  the  clerk  rectified.  We  are  in- 
clined to  think,  therefore,  that  we  have  the 
power  to  correct  the  judgment  of  the  appellate 
court  in  the  respect  thus  indicated.  It  is  ac- 
cordingly so  ordered. 

The  judgment  of  the  Appellate  Court  will  be 
affirmed  for  $8,916.96  debt  and  $274  damages, 
and  costs. 
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;City  of  PHILADELPHIA,  Appt., 

V. 

OVERSEERS  OF  PUBLIC  SCHOOLS. 

(ITO  Pa.  257.) 

A  school  is  not  a  purely  public  cbaritytso 
that  the  propelrty  used  for  it  is  exempt 
ft*oin  taxation*  when  conducted  by  a  master 
as  a  business  enterprise,  under  a  contract  by 
which  he  pays  one  eighth  of  the  grross  receipts 
from  tuition  to  the  corporation  owning  the  prop- 
erty, and  receives  tuition  for  all  pupils,  although 
the  corporation,  which  was  organized  to  con- 
duct a  school  for  the  rich  at  reasonable  rates,  and 
for  the  poor  gratuitously,  itself  pas^  the  tuition  of 
a  small  part  of  the  pupils  out  of  income  received 
from  endowments  and  legacies. 

(October  7, 18W5.) 


NoTK.— As  to  the  effect  of  using  property  of  an 
educational  institution  for  revenue,  upon  its  right 
to  exemption  from  taxation,  see  note  to  Book 
Agents  of  Methodist  Episcopal  Church,  South,  v. 
Binton  (Tenn.)  19 L.  EL  A.  280., 
29  L.  R.  A. 


APPEAL  by  plaiutiff  from  a  judgment  of 
the  Court  of  Common  Pleas  No.  3  for 
Philadelphia  County  in  favor  of  defendaDt  In 
an  action  brought  to  enforce  payment  of  taxes. 
Beversed. 

The  conclusions  of  the  referee,  Mr.  J. 
LeveringJones,  were  as  follows: 

The  William  Penn  Charter  School  is  an 
academy  or  institution  of  learning,  founded, 
endowed,  and  maintained  by  public  or  private 
charity,  and  is  therefore,  so  far  as  the  buildings 
situate  at  Nos.  8  and  12  South  Twelfth  street, 
and  the  land  annexed  thereto,  necessary  for  the 
enjoyment  of  said  buildings,  exempt  from  tax- 
ation by  the  cit^  of  Philadelphia. 

The  exemption  from  taxation  of  a  public 
educational  institution  sustained  subsequently 
by  charitable  gifts,  rests  upon  two  grounds: 

1.  The  relief  that  is  afforded  the  state  in  the 
reduction  of  the  burden  impo^  upon  it  in  the 
education  of  its  youth; 

2.  An  acknowledgment  of  that  generous 
spirit  of  humanity,  that,  speaking  from  the 
heart,  gives  something  for  the  benefit  or  good 
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of  tbe  public,  not  contaminated  by  the  expecta- 
tion of  pecuniary  returns. 

Tbe  latter  ground,  however,  is  tbe  funda- 
mental one,  and  upon  it  tbe  doctrine  of  exemp- 
tion really  rests. 

A  private  scbool  supported  by  private  means, 
having  no  public  object  in  view,  but  con- 
ducted solely  for  tbe  advantage  and  convenience 
of  those  in  control,  or  those  availing  themselves 
of  tbe  instruction  given,  may  relieve  tbe  local 
government  of  some  of  the  expenses  incidental 
to  tbe  education  of  its  children,  but,  tbe  essen- 
tial quality  of  charity  being  absent  from  their 
creation  and  maintenance,  they  are  properly 
subjects  of  taxation. 

The  founder  of  tbe  William  Penn  Charter 
School  had  as  his  primary  thought  the  educa- 
tion of  those  children  whose  parents  w^re  un- 
able to  pay  for  their  tuition.  An  advocate  of 
educating  the  youth  of  all  classes,  it  was  to  tbe 
poor  that  his  attention  was  in  this  instance 
particularly  directed.  Tbe  terms  of  his  grant 
fully  indicate  this,  for  he  says,  ^Hbose  unable 
to  pay  for  tuition  are  to  be  educated  gratis,  and 
the  rich  at  reasonable  rales."  He  wisely  pro- 
vided for  the  support  of  the  school  to  be  de- 
rived from  gifts  and  legacies,  and  by  those 
possessing  wealth  whose  children  should  attend 
it  for  instruction.  The  main  purpose  of  his 
plan  has  been  a  permanent  and  continuing  in- 
fluence in  the  career  of  the  scbool.  Tbe  services 
rendered  by  its  managers,  the  endowments  it 
has  received,  and  the  manner  in  which  it  has 
been  conducted,  have  all  been  expressive  of 
the  original  aim. 

Now  the  William  Penn  Charter  School  rests 
upon  a  charitable  foundation.  This  is  evident 
from  the  study  of  its  charter. 

It  has  been  endowed  by  charitable  gifts  and 
bequests,  and  has  always  been  maintained  by 
public  or  private  charity.  It  is  true  its  imposing 
corps  of  teachers,  providing  a  comprehensive 
course  of  study,  are  not  directly  paid  by  en- 
dowments to  the  school,  interest  arising  out  of 
trusts  or  from  annual  contributions,  but  tbe 
scbool  pro^rty  used  entirely  for  scbool  and 
not  for  residential  purposes  arose  out  of  tbe 
investment  of  a  charitable  fund,  which  has 
been  managed  and  nursed,  and  added  to  by 
men  who  have  received  no  compensation,  and 
sought  no  personal  gain. 

For  over  a  century  this  scbool  flourished 
modestly,  the  result  of  its  work  scarcely  noticed 
because  its  funds  were  not  large  and  its  field  of 
labor  limited.  To  increase  th^  capacity  of  the 
scbool,  draw  public  attention  to  it,  and  widen 
its  scope  of  action.  Its  overseers  adopted  a  new 
business  policy,  determined  to  construct  a  new 
building,  and  pay  the  head  master  practically 
in  proportion  to  the  numerical  increase  in  the 
number  of  pupils.  The  corporation  was  for- 
tunate in  securing  tbe  services  of  a  remarkably 
able  organizer,  and  after  a  courageous  struggle 
for  a  few  years  against  many  disadvantages, 
they  succeeded  in  giving  the  scbool  the  highest 
repute  and  securing  for  those  taught  free  of 
personal  charge  an  education  semi- collegiate 
in  character.  To  attain  this  result  a  consider- 
able number  of  pupils  are  charged  a  fee  for 
tuition.  Does  this  circum.<itance  make  tbe 
property  directly  in  use  for  school  purposes 
taxable?  In  our  judgment  it  does  not. 
29  L.  R.  A. 


With  the  endowments  already  enjoyed,  the- 
overseers  could  have  purchased  an  insignificant 
building,  pursued  the  conservative  course  that 
guided  the  schools  for  many  years,  and  with 
two  or  three  teachers  taught  the  primary 
branches  gratis  to  tbe  num&r  of  pupils  that 
are  now  so  liberally  educated.  This  course  of 
conduct  would,  beyond  question,  have  exempt- 
ed the  specific  property  under  consideration 
from  taxation. 

Now.  has  anything  been  done  to  destroy  the 
charitable  characteristics  of  this  excellent 
school?  Has  not  its  public  work  been  widened, 
and  is  it  not  governed  by  a  wiser  judgment 
than  heretofore?  Is  its  service  to  humanity 
not  increasing?  Does  the  corporation  of  its- 
overseers  derive  any  benefit  from  tbe  tuition 
fees? 

It  is  true  that  tbe  charitable  funds  of  tbe 
school  are  somewhat  increased  through  a 
small  surplus  which  comes  from  pay  scholars, 
but  the  sum  is  insignificant  in  comparison 
with  the  actual  amount  appropriated  by  the 
otflcers  from  the  trust  funds  for  the  education 
of  what  are  termed  **free  pupils,"  and  it  does 
not  destroy  or  limit  the  charity  because  this 
sum  is  used  in  tbe  enlargement  of  tbe  chari- 
table work  and  is  of  no  pecuniary  advantage  to 
any  one. 

The  fees  received  from  the  stockholders  of 
the  Philadelphia  library  more  than  pay  those 
employed  in  its  service,  but  the  circumstance 
that  there  is  a  balance  annually  invested  for 
tbe  use  of  the  library,  and  tbe  purchase  of  new 
publications,  does  not  make  the  library  less  an 
institution  relieved  from  taxation. 

Nor  does  the  form  of  contract  which  has 
been  made  with  tbe  head  master  in  any  way 
affect  tbe  charitable  purpose  of  the  institution. 
With  this  private  contract  made  for  the  advan- 
tage of  the  institution,  unproductive  to  any  of 
tbe  trustees,  not  limiting  the  public  benefits  of 
the  institution,  tbe  city  has  nothing  to  do;  no 
more  than  it  would  have  with  tbe  salary  of  tbe 
pastor  of  a  church  or  the  terms  upon  whi  *h  a 
professor  of  the  University  of  Pennsylvania 
delivered  lectures  to  the  students.  An  expr«?8 
or  implied  contract  generally  exists  in  all  char- 
itable iostitutions  between  the  governing  body 
and  those  who  render  services  to  the  institu- 
tion. The  contract  which  was  made  between 
the  overseers  of  the  William  Penn  Charter 
School  ancUits  head  master  is  but  an  agreed 
mode  of  payment  for  tbe  work  he  performs, 
and  which,  at  tbe  end  of  sixteen  years,  has 
given  him  no  more  than  adequate  compensa- 
tion, while  it  has  resulted  fortunately  for  the 
school,  increasing  its  usefulness  and  securing, 
probably  better  results  than  if  there  had  l)een 
only  a  fixed  sum  paid  to  him.  It  is  but  an  in- 
creasing scale  of  compensation,  dependent  up- 
on what  he  achieves.  Is  a  church  less  a  char- 
itable organization  because  it  pays  its  pastor 
the  first  year  of  his  pastorate  $1,000  and  the 
tenth  year  $10,000,  assuming  in  advance  his 
ability  to  build  up  the  congregation  and  basing 
the  estimate  of  what  he  should  receive  from 
the  expectation  of  the  increased  number  of 
communicants? 

Tbe  contract  made  with  tbe  head  master, 
being  valid,  and  in  no  way  against  public  pol- 
icy, or  affecting  the  charitable  aim  of    the 
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-overseers  in  their  maDagemeDt  of  the  school, 
does  not  impair  or  reduce  its  charitable  or  pub- 
lic features. 

The  circumstance  that  the  mere  income  from 
the  fees  of  students  is  much  larger  than  the 
income  which  arises  from  the  charitable  dona- 
tions which  have  been  given  at  various  times 
for  the  support  and  maintenance  of  the  school, 
does  not  affect  the  character  of  the  foundation 
or  the  object  of  the  institution,  for  the  over- 
seers are  uncompensated,  and  give  their  time 
and  services,  working  out  directly  the  charita- 
ble aims  of  the  founder. 

Nor  does  the  fact  that  the  charitable  invest- 
ment is  not  a  large  one  change  the  charitable 
character  of  the  school.  The  gift  of  the  wid- 
ow's mite  was  as  deep  an  act  of  charity  as  the 
princely  endowment  of  Girard.  The  meaning 
•of  the  act  of  assembly  is  not  to  be  measured 
by  the  amount  of  the  benefaction,  but  the  mo- 
tive and  purpose  attached  to  it,  and  by  the 
management  of  the  fund  arising  from  it. 

As  the  test  of  a  charity  is  not  the  sum  in- 
volved, so  the  test  is  not  whether  at  a  particu- 
lar time  there  are  ten  or  one  hundred  benefi- 
ciaries. The  College  of  La  Fayette  with  a  dozen 
matriculants  taught  free  of  tuition  fees  is  as 
much  a  charity  as  if  a  thousand  thronged  its 
•class  rooms,  taught  without  compensation. 
So  with  the  William  Penn  Charter  School.  It 
has  not  a  large  body  of  free  students  attending 
it,  but  it  is  striving  to  increase  the  number. 
Its  facilities  for  the  education  of  those  unable 
to  pay  for  tuition  is  increasing.  In  a  few  years 
the  corporation  will  be  free  of  debt,  and  its  en- 
tire income  can  then  be  applied,  not  partially 
to  the  maintenance  of  its  buildings,  but  en- 
tirely to  the  education  of  free  pupils. 

Nor  does  the  small  increase  that  occasionally 
comes  to  its  funds  from  the  fees  of  scholars, 
paid  by  the  head  master,  beyond  the  cost  of 
their  tuition,  make  it  an  institution  conducting 
business  for  profit. 

If  its  trustees  devoted  the  income  from  the 
property  possessed  by  them  to  the  maintenance 
exclusively  of  the  school  building,  where 
should  be  annually  taught  a  few  students  by  a 
single  teacher  paid  for  his  services  from  the 
trust  fund,no  one  would  question  the  charitable 
nature  of  the  work  being  performed.  When 
the  scope  of  the  school  is  enlarged,' and  its  fa- 
cilities are  extended  to  many  who  pay  for  tui- 
tion, the  sole  purpose  of  giving  such  tuition 
for  fees  being  to  increase  its  facilities  to  those 
unable  to  give  compensation  for  tuition,  the 
charitable  nature  of  the  school  is  unaffected. 

The  whole  result  of  the  business  manage- 
ment of  the  William  Penn  Charter  School  has 
been  the  creation  by  the  methods  adopted  of  a 
splendid  equipment  for  educational  work,  and 
the  acquisition  of  that  equipment  for  the  di- 
rect use  of  every  free  scholar  in  the  school. 

It  is  an  institution  instinct  with  public  spirit, 
which  Sir  James  Macintosh  says  is  the  highest 
defensive  principle  in  a  state.  That  is  the 
force  governing  its  overseers.  With  the  char- 
itable capital  it  has  it  is  achieving  much.  Its 
aim  to  accomplish  more  in  the  direction  of 
public  good  is  evident,  and  if  the  wisdom  and 
vigor  now  displayed  in  its  management  con- 
tinue, the  result  is  not  uncertain. 

It  is  unnecessary  to  make  a  comparison  of 
the  numerous  decisions  which  have  been  ren- 
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dered  in  Pennsylvania  interpretive  of  Act  of 
May  14,  1874,  relating  to  educational  institu- 
tions exempt  from  taxation.  All  that  we  have 
herein  observed  is,  we  think,  in  accord  with 
the  rules  which  have  been  laid  down  by  our 
supreme  court  in  the  following  cases  which 
will  be  briefly  examined. 

In  Doriohugh  v.  Library  Go.  of  Philadd- 
pfiia,  86  Pa.  807,  the  library  company  of  Phil- 
adelphia was  assessed  for  the  purposes  of  taxa- 
tion. It  appeared  that  the  property  of  the  li- 
brary company  consisted  of  its  buildings  and 
books  acquired  by  gift  and  bequest,  that  the 
corporation  was  composed  of  members,  and 
was  maintained  by  their  annual  contributions, 
from  the  income  derived  from  such  property 
as  had  been  ^ven  to  it,  and  from  fees  paid  for 
the  use  of  nooks  by  persons  not  members. 
No  dividends  have  ever  been  paid,  but  the  en- 
tire income  has  been  dedicated  to  the  expenses 
and  the  purchase  of  books.  The  court  held 
that  such  an  institution  isa purely  public  char- 
ity within  the  meaning  of  the  constitution, 
that  it  was  not  administered  for  private  gain, 
that  it  was  not  confined  to  privileged  individ- 
uals, but  was  open  to  the  indefinite  public. 
The  supreme  court  in  that  case  substantially 
adopts  the  opinion,  written  in  the  lower  court 
by  Mitchell, «/.,  and  it  xnKj  be  well  to  quote  the 
language  that  he  uses,  as  illustrative  of  some 
of  the  elements  which  enter  into  a  charity  in  a 
case  where  it  is  partly  sustained  by  fees  re- 
ceived from  its  beneficiaries.  He  says:  *'The 
library  is  a  trust,  and  while  it  is  the  property 
of  the  corporation,  and  therefore  in  a  certain 
sense  of  the  corporate  stockholders,  yet  it  is 
not  their  property  in  any  full,  legal  or  commer- 
cial sense.  They  cannot  sell  it  and  divide  the 
proceeds  among  themselves  as  individuals — 
that  would  be  a  violation  of  the  trust,  which 
a  court  of  equity  would  be  bound  at  once  to 
restrain.  Being  then  a  trust,  its  purpose  and 
scope  must  be  looked  for  in  the  grant  It  is 
not  a  question  of  how  the  revenue  is  derived, 
but  to  what  purpose  and  with  what  intent  is 
it  devoted.  The  purpose  of  this  trust  is  clearly 
set  forth  in  the  charter;  it  is  *to  erect  a  library 
for  the  advancement  of  knowledge  and  litera- 
ture in  the  city  of  Philadelphia,'  and  we  fail 
to  discover  in  it  any  taint  of  private  profit." 

In  PJiUadelphia  v.  Women' $  Chri$iian  As$o., 
125  Pa.  572.  it  appeared  that  the  Women's 
Christian  Association  was  chartered  by  an  act 
of  assembly  approved  May  9,  1871;  that  its 
obiect  is  the  temporal,  moral,  and  religious 
welfare  of  women;  that  it  is  located  in  Phila- 
delphia, where  it  has  a  boarding  department, 
a  home  for  young  women,  an  employment 
bureau,  a  restaurant,  a  lecture  room,  and  a 
free  library;  that  the  house  and  lot  cost  $70- 
000.  a  part  of  which  was  the  proceeds  of  a  sale 
of  the  property  in  which  the  association  was 
formerly  located,  which  was  purchased  by 
money  previously  given  by  the  public  and 
friends,  and  that  there  is  a  mortgage  on  the 
premises  of  $36,000;  that  there  is  no  stock  in 
the  association,  and  none  of  the  corporate  of- 
ficers receive  any  salary  or  compensation;  that 
food  and  lodging  are  furnished  to  women  who 
are  dependent  on  themselves  for  support, 
and  who  do  not  receive  more  than  $6  a  week 
wages;  that  they  pay  the  association  a  certain 
amount  of  board  per  week,  and  if  unable  to 
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pay,  and  if  there  is  any  yacancy,  ate  taken 
free  of  expense,  but  are  requireSd  to  present 
themselves  at  the  employment  bureau  in  order 
to  obtain  employment.  In  1885  the  expenses 
were  $2,641.95  m  excess  of  the  receipts.  The 
defendant  association  was  assessed  for  the  pur- 
poses of  taxation  by  the  city  of  Philadelphia. 
Paxson,  (7/i. »/.,  in  the  opinion  of  the  court, 
says:  "The  object  of  the  association  is  to  im- 
prove the  temporal,  mora^,  aod  religious  wel- 
fare of  young  females  who  are  obli^d  to  earn 
their  own  support,  and  that  as  a  means  to  this 
•end,  it  furnishes  them  with  food  and  lodcine, 
not  as  paupers,  but  for  a  compensation  which, 
while  it  does  cot  compensate,  aids  in  defray- 
ing the  expenses,  and  thus  preserves  the  self- 
respect  of  the  recipients,  while  to  others  who 
are  unable  to  pay,  temporary  shelter  is  fur- 
nished free,  and  aid  extended  to  them  in  the 
way  of  procuring  employment.  All  this  and 
much  more  is  done  by  a  band  of  devoted 
women  who  labor  unselfishly,  in  season  and 
out  of  season,  giving  their  time  and  labor 
freely,  and  supplying  the  annual  deficit  in  the 
treasury  by  contributions  from  themselves  and 
their  friends.  There  is  no  element  of  gain  in 
the  object  or  operations  of  this  association.  It 
is  a  public  charity,  and  I  reeard  it  as  a  short- 
sighted policy  in  the  city  of  Philadelphia  to 
seek  to  burden  such  an  institution  with  taxa- 
tion." 

After  reviewing  several  decisions  in  this  state 
in  which  various  institutions  had  been  held  not 
to  be  public  charities,  he  distinguishes  them  by 
saying:  ''Nor  was  its  charitable  character,  in 
either  of  the  cases,  so  stamped  upon  the  institu- 
tion itself,  upon  its  organic  law,  that  the  mode 
of  administering  it  might  not  have  been 
changed  at  any  time."  And  continuing:  ''In 
the  case  in  hand  the  stamp  of  charity  is  in- 
delibly fixed  upon  the  association.  It  appears 
in  its  charter,  and  is  developed  at  every  stage 
of  the  proceedings.  Does  the  mere  fact  that 
it  charges  a  small  sum  to  a  portion  of  those 
who  feed  at  its  table  and  enjoy  the  shelter  of 
its  roof,  destroy  its  character  as  a  purely  pub- 
lic charity?  .  .  .  This  whole  subject  was  care- 
fully considered  in  Lhnohugh*»  App.,  86  Pa. 
306.  This  was  the  case  of  the  Philadelphia 
library,  an  institution  maintained  by  the  an- 
nual contributions  of  members, from  tfie  income 
'  derived  from  such  property  as  has  been  given  to 
it,  and  from  fees  paid  for  the  use  of  the  books. 
The  test  in  that  case  was  the  object  of  the  cor- 
poration. That  was  found  to  be  the  general 
public  good,  and  not  private  gain." 

The  liberal  disposition  of  the  court  in  deter- 
mining the  law  IS  further  revealed  in  North- 
ampton County  V.  Lafayette  College,  128  Pa. 
132,  where  it  was  held  that  buildings  owned 
by  an  incorporated  college  located  on  the  col- 
lege grounds  and  occupied  as  residences  by 
persons  employed  in  carrying  on  the  proper 
work  of  the  institution — such  as  instructors, 
the  secretary  of  the  president,  or  the  gardener 
having  charge  of  the  property— are  embraced 
in  the  exemption  from  taxation  granted  to  the 
college  under  the  Act  of  May  14,  1874. 

In  that  case  it  appeared  that  $18,000  per  an- 
num was  paid  by  students  for  their  expenses 
and  tuition,  and  helped  to  sustain  the  institu- 
tion, but  that  there  was  a  considerable  number 
of  free  pupils;  that  no  person  could  be  refused 
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admission  to  its  faculty  or  classes,  or  from  par- 
ticipation in  any  of  its  privileges  and  advan- 
tages on  account  of  religious  belief. 

In  Episcopal  Academy  v.  Philadelphia,  150 
Pa.   572,  the  facts  of  the  case  were  almost 
analogous  to  those  found  in  the  present  in- 
stance.    In  that  case  the  school    was   incor- 
porated bv  the  Act  of  March  9,  1787,  which 
act  provided  that  '*it  is  right  and  proper  to  af- 
ford all  due  encouragement  to  the  education 
of  youth  and  to  the  establishment  of  useful 
seminaries  of  learning  within  this  state,"  and 
that  there  shall  be  established  an  academy  for 
the  education  of  youth  in  useful  branches  of 
learning.     The  school  was  thereupon  subse- 
quently opened,  and  land  appropriated  by  the 
state  to  the  trustees  for  the  uses  of  the  school. 
Its  "fundamental  laws"  provided  that  there 
should  be  a  selection  of  trustees   and  head 
master,  and,  further,  **that  a  convenient  num- 
ber of  youths  should  be  taught  gratis  as  soon 
as  the  funds  shall  appear  to  afford  it.    In  the 
meantime  it  shall  be  kept  in  view  as  the  ob- 
ject of  the  institution  that  all  gifts  or  other  be- 
quests for  this  special  purpose  shall  be  kept  in 
a  fund  to  be  applied  to  no  other  purpose 
whatever.    In  1840  the  trustees  secured  a  lot 
at  Locust  and  Juniper  streets,   and  a  lar^e 
school    was   subsec^uently    established.    The 
academy  is  roaintamed  from  the  income  and 
property  given  to  and  purchased  by  it,  and 
from  fees  and  tuition.     No  rent  is  charged. 
All  receipts  and  income,  after  defraying  the 
expenses,  are  applied  to  increasing  the  number 
of  free  scholars,  which  has  ranged  from  six- 
teen to  twenty.    The  premises   have    never 
been  used  for  any  purpose  yieldinsany  income 
or  pecuniary  profit  to  any  one.    The*court  in 
this  case  seemed  to  advance  distinctly  a  step 
beyond  any  previously  taken  by  them  in  pre- 
vious decisions.    Mr,   Justice  Williams  says: 
"Whatever  is  gratuitously  done  or  given  in 
relief  of  the  public  burdens,  or  for  the  ad- 
vancement of  the  public  good,  is  a  public  char- 
ity.   In  every  such  case  as  the  public  is  the 
beneficiary  the   charity  is  a  public  charity. 
.  .  .  The  property  given  to  the  school  is  so 
used  that,  by  its  use  for  the  purposes  contem- 
plated b^  the  givers,  the  charity  is  made  to 
support  Itself.     It  is  not  a  business  organiza- 
tion, conducted  for  profit,  but  a  charity,  con- 
ducted with  a  view  to  furnish  education  at  its 
actual  cost  to  a  great  number  of  youth  who 
otherwise  might  be  required  to  pay  more  for 
it  or  forego  it  altogether.     Such  was  the  situ- 
ation in  Philadelphia  v.    Women^s   Christian 
Asm.,  125  P^.  572.   In  that  case  it  was  said  that 
the  character  of  the  association  as  a  charity 
was  not  destroyed  if  to  some  extent  it  received 
a  revenue  from  the  recipients  of  its  bounty. 
We  are  now  disposed  to  go  further,  and  say 
that  an  institution  that  is  in  its  nature  and  pur- 
poses a  purely  public  charity  does  not  lose  its 
character  as  such  under  the  tax  laws  if  it  re- 
ceives a  revenue  from    the    recipients  of  its 
bounty  sufficient  to  keep  it  in  operation.     It 
must  not  go  beyond  self-support.     When  a 
charity  embarks  in  business  for  profit  it  is  li- 
able to  taxation  like  any  other  business  estab- 
lishment: but  so  long  as  the  trustees  of  the 
school  manage  it  as  a  charity,  giving  the  bene- 
fit of  what  might  otherwise  be  profit  to  the  re- 
duction of  tuition  fees  or  the  increase  of  the 
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Dumber  of  free  scholars  in  furtherance  of  the 
'educatioD  of  youth/  the  corpus  of  the  trust, 
the  schoolhouse,  is  entitled  to  exemption." 

This  decision  seems  conclusive  as  applicable 
to  the  case  under  consideration.  Were  it  not 
for  the  application  of  the  trust  funds  to  the 
maintenance  of  the  William  Penn  Charter 
School  it  is  doubtful  if  it  could  exist,  and  in 
order  to  maintain  it,  and  admit  the  free  pupils 
that  therein  received  instruction,  it  has  been 
necessary  to  expend  of  these  trust  funds  dur- 
ing the  fast  sixteen  years  an  aggregate  sum  of 
over  $76,000. 

The  process  of  the  development  of  the  law 
to  the  conclusions  finally  reached  has  been 
natural  and  inevitable,  and  a  test  has  been  laid 
down  in  the  last-cited  case  so  clearly  expressed 
as  to  constitute  a  valuable  rule  to  apply  in  the 
future  to  determine  what  educational  institu- 
tions are  exempt  from  taxation. 

It  m^  now  be  said  that  educational  institu- 
tions of  a  distinctly  non-sectarian  character, 
conducted  solely  for  the  benefit  of  the  public 
without  any  element  of  private  ^in,  relieving 
the  state  from  taxation  and  extending  knowl- 
edge to  some  who  otherwise  would  not  be  able 
to  obtain  it,  are  institutions  of  a  purely  char- 
itable nature,  and  exempt  from  taxation. 

An  institution  of  learning  like  the  William 
Penn  Charter  School  should  be  encouraged. 
It  is  an  honor  to  the  state,  an  example  of  local 
philanthropy,  and  tends  to  reduce  taxation, 
not  to  increase  it.  There  a  number  of  meri- 
torious youth  are  annually  tauisht  without 
compensation.  The  trust  funds  of  the  institu- 
tion are  applied  to  a  beneficent  purpose,  and 
the  internal  organization  is  maintained  by  the 
gratuitous  labor  of  its  trustees.  No  word  of 
adverse  criticism  can  be  uttered  against  its  ad- 
ministration by  sectarian  or  layman.  Con- 
ceived by  a  large  and  generous  mind,— the 
founder  of  our  commonwealth, — its  aims  and 
its  services  to  the  community  are  entitled  to 
continued  municipal  recognition  and  protec- 
tion. Heretofore  relieved  of  taxation,  the  ex- 
emption should  remain  as  to  that  portion  of  its 
property  actually  occupied  for  educational 
purposes. 

I  therefore  find,  under  the  facts  and  the  law. 
that  the  William  Penn  Charter  School,  as  to 
the  property  belonging  to  it,  situate  on  the 
west  side  of  Twelfth  street,  at  the  distance  of 
106  feet  south  of  Market  street,  containing  in 
front  58  feet  and  extending  in  depth  182  feet, 
with  the  buildings  thereon,  is  exempt  from 
taxation,  and  so  award. 

Messrs.  Charles  F.  Warwick,  City  So- 
licitor, and  E.  Spencer  Miller,  and  Isaac 

H.  Shields,  Amstant  City  Solicitors,  for  ap- 
pellant: 

Corporate  profit  excludes  the  application  of 
the  Act  of  Mav  14,  1874.  as  effectually  as  does 
individual  realization  of  profit. 

Philadelptda  v.  Borber,  160  Pa.  123. 

Messrn.  James  Wilson  Bayard,  Frank 
P.  Pritchard,  and  John  O.  Johnson,  for 
appellee: 

It  is  not  proper  to  exclude  the  cost  of  the 
real  estate  and  plant  in  estimating  whether  an 
income  was  produced. 

Philadelphia  v ,  Pennsylvania  Hospital  for  the 
Inmne,  164  Pa.  9. 
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But  that  is  not  and  cannot  be  the  test 

A  charity  is  no  less  a  charity  because  it 
makes  a  charge  to  the  recipients  of  iu 
bounty. 

Donohugh*$  App.  86  Pa.  806;  Northampton 
Oovnty  v.  LafayeUe  CoUege,  128  Pa.  147;  Hil- 
adelphia  v.  Women's  Christian  Asso.  125  Pa. 
572;  Episcopal  Academy  v.  Philadelphia,  150 
Pa.  565. 

The  Act  of  May  14,  1874,  provided  that 
'*a]l  hospitals,  universities,  colleges,  semina- 
ries, academies,  associations,  and  institutions  of 
learning,  benevolence,  or  charity,  with  the 
grounds  thereto  annexed  and  necessary  for 
the  occupancy  and  enjoyment  of  the  same, 
founded,  endowed,  and  maintained  by  public 
charity,  ...  be  and  the  same  are  hereby  ex- 
empted from  all  and  every  county,  city,  bor- 
ough, bounty,  road,  school,  and  poor  tax." 

This  Act  is  constitutional. 

Donohugh's  App,  86  Pa.  806;  Burd  Orphan 
Asylum  v.  School  Dist.  of  IPpper  Dari^,  90 
Pa.  21. 

1.  This  institution  was  founded  as  a  charity. 

2.  This  institution  has  been  endowed  as  a 
charity. 

8.  This  institution  is  maintained  as  a  charity. 

The  test  of  "maintenance  by  charity"  is  not 
the  source  of  the  income  of  the  institution  nor 
the  proportion  which  the  income  from  char- 
itable sources  bears  in  its  expenditures  to  the 
payments  received  by  it  from  its  beneficia- 
ries. 

DonohugKs  App.  supra;  Miller's  App.  10  W. 
N.  C.  168;  Northampton  County  v.  Lafayetie 
CoUege,  128  Pa.  147;  Philadelphia  v.  Women'M 
Christian  Asso,  125  Pa.  572. 

Nor  can  the  purpose  for  which  the  funds  of 
the  institution  are  expended  at  any  particular 
time  be  the  test. 

Philadelphia  v.  Women's  Christian  Asso,  and 
Miller's  App.  supra;  Thiel  College  v.  Mercer 
County,  101  Pa.  580. 

The  fact  that  the  number  of  those  who  can 
at  any  time  enjoy  the  benefit  of  the  charity  is 
limited,  is  immaterial. 

Burd  Orphan  Asylum  v.  School  Dist.  of 
Upper  Darby,  supra. 

The  true  test  to  determine  whether  an  in- 
stitution "founded  and  endowed"  by  charity 
continues  to  be  ''maintained"  by  it,  is  whether 
the  governing  body  of  the  institution  still  de- 
rives its  power  from  the  original  charitable 
foundation  and  endowment,  and  is  carrying  on 
the  institution  in  pursuance  of  the  original 
scheme. 

Where  it  does  not  clearly  appear  from  the 
charter  that  the  institution  is,  by  its  organic 
law,  a  charily,  its  history  and  practice  may  l)e 
inquired  into  for  the  purpose  of  determining 
its  character,  and,  in  that  event,  the  source  of 
its  income  becomes,  like  any  other  piece  of 
evidence,  a  matter  for  consideration. 

Hunter's  App.  22  W.  N.  C.  861 ;  Philadelphia 
V.  Women's  Christian  Asso.  125  Pa.  572:  Epis- 
copal Academy  v.  Philadelphia,  150  Pa.  565. 

'When,  however,  the  institution  is,  by  its  or- 
ganic law.  a  charity,  and  when  it  continues 
to  be  carried  on  by  the  instrumentality  devised 
by  the  original  donors  for  the  purpose,  and  by 
authority  of  the  original  charter  and  without 
any  purpose  of  private  gain,  it  is  impossible- 
to  say  that  it  is  not  maintained  by  charity. 
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Dean.  «/.,  delivered  the  opinion  of  the 
-court : 

The  city  of  Philadelphia  sought  to  enforce 
a  lien  for  registered  taxes  against  lots  8  and 
10,  on  west  side  of  Twelfth  street,  south  of 
Market,  having  thereon  erected  two  three- 
story  brick  buildings,  used  for  school  pur- 
poses. The  property  is  owned  by  the  de- 
fendant, a  very  ancient  corporation,  dating 
its  original  ^rrants  back  to  William  Penn. 
These  grants,  of  1701,  1708.  and  1711  defined 
the  object  of  them  to  be  the  establishment  and 
maintenance  of  a  public  school,  wherein  the 
children  of  the  rich  might  be  educated  at 
reasonable  rates,  and  the  poor  gratuitously ; 
the  school  to  be  under  the  care  and  manage- 
ment of  a  board  of  overseers.  The  school 
was  kept  up  from  the  date  of  its  foundation 
until  the  year  1874,  when  it  had  run  down 
to  verv  few  pupils.  The  corporation  at  this 
time  having  an  income  from  investments, 
these,  to  a  considerable  amount,  were  put  into 
the  present  property,  and  additional  money 
borrowed  on  mortgage.  The  present  lots  and 
buildinfcs  represent  a  total  cost  of  $75, 721. 12. 
In  1874  the  overseers  made  a  contract  with 
Richard  M.  Jones,  as  head  master,  which 
stipulated  the  corporation  would  furnish  the 
buildings,  furniture,  school  apparatus,  fuel, 
and  repairs,  while  it  should  receive  one 
eighth  of  the  gross  receipts  for  tuition,  in- 
cluding in  this  estimate  the  tuition  fees  of 
such  poor  children  as  were  educated  gratui- 
tously at  the  expense  of  the  corporation ;  the 
head  master  to  receive  seven  eighths  of  all 
the  receipts,  and  pay  thereout  the  salaries  of 
all  subordinate  teachers ;  the  teachers  selected 
to  be  subject  to  the  approval  of  the  overseers. 
It  was  further  guaranteed,  the  head  master's 
compensation  should  not  he  less  than  $2,000 ; 
if,  in  any  year,  there  was  a  deficiency,  it 
should  be  made  up  from  the  funds  of  the'cor- 
poration.  The  overseers  receive  no  compen- 
sation for  their  time  or  services.  Bequests 
and  legacies,  since  the  school  was  estab- 
lished, have  been  made  to  it,  from  which  it 
derived  an  annual  average  income  of  about 
$3,800.  Under  the  management  of  head  mas- 
ter Jones,  the  school  has  enjoved  almost 
phenomenal  prosperity.  Soon  after  he  took 
charge,  in  1876,  the  number  of  pupils  was 
fifty~two.  Of  these,  forty-one  were  paying 
students,  and  eleven  free*.  Six  years  after*^ 
wards  they  numbered  185,  of  whom  twenty 
were  free.  In  1892  the  number  reached  859, 
-of  whom  sixteen  were  free.  The  amount 
received  from  pay  scholars  this  year  is  not 
given,  probably  because  at  the  date  of  the 
liearing  the  accounts  for  that  year  had  not 
been  summarized ;  but  in  the  year  previous 
(1891),  when  the  whole  number  was  800,  of 
whom  fifteen  were  free,  the  receipts  from  pay 
scholars,  for  tuition  alone,  were  $48,606.35. 
In  addition  to  this  there  was  a  moderate  profit 
on  books  and  stationery  furnished ;  also,  on 
refectory  charges  and  diploma  fees.  Master 
Jones'  portion  of  the  receipts  for  this  year 
was,  net,  $12,638.55,  and  the  balance  in  favor 
of  the  overseers  was  $2, 406. 24.  There  having 
been  an  increase  of  forty -three  pay  scholars 
and  one  free  scholar  the  following  year,  the 
share  of  the  head  master  must  have  been  con- 
siderably greater. 
^9  L.  R.  A. 


There  is  no  doubt  the  institution,  in  Its 
foundation,  was,  so  far  as  pupils  were  taught 
free,  a  charity  school,  and  although  its  opera- 
tions prior  to  1874  and  1875  are  not  shown, 
probably,  up  to  that  time,  it  was  carried  on 
as  originally  founded.  But  at  that  date,  the 
undisputed  testimony  is.  it  was  incapable  of 
survival  on  its  ancient  foundation  and  meth- 
ods of  management.  It  had  but  seventeen 
free  pupils  to  be  educated  from  a  fund  worth 
probably  more  than  $60,000.  Obviously,  in 
a  large  city  like  Philadelphia*  neither  the 
benevolent  intentions  of  the  founder,  nor  the 
desires  of  those  who  had  charge  of  the  school, 
were  being  accomplished.  The  results  were 
in  no  way  commensurate  with  the  scope  of 
the  project,  nor  even  with  the  means  pro- 
vided for  carrying  it  out.  This,  evidently, 
was  the  alternative  which  then  presented  it- 
self to  the  overseers:  The  school  must  be 
put  on  a  paying  basis,  or  must  stop.  Al- 
though this  conclusion  is  not  distinctly  stated 
in  these  words  by  any  witness,  a  fair  consider- 
ation of  the  testimony  of  head  master  Jones, 
overseers  Thomas  Wister  Brown,  James  Whit- 
all,  and  clerk  Edward  Bettle  shows  that  it 
was  practically  the  one  at  which  they  ar- 
rived, and  doubtless,  too,  a  correct  one.  They 
then,  instead  of  persisting  in  the  old  wi(y, 
which  at  best  gave  a  sickly  existence  to  a 
small  school,  wisely  resolved  to  adopt  a  new 
plan,  which  would  make  it  self-supporting, 
greatly  increase  the  number  of  pupils,  and 
thereby  enlarge  its  usefulness.  A  new  loca- 
tion for  the  school  was  adopted ;  larger  and 
more  commodious  buildings  erected.  ^A  con- 
tract was  made,  as  the  event  showed,  with  a 
most  capable  head  master.  His  energy  and 
eflSciency  were  stimulated  by  a  provision 
whereby  his  money  receipts,  in  a  large  de- 
gree, depended  on  the  success  of  the  school. 
In  other  words,  the  school  was  to  be  made 
to  pay.  and  it  did  pay.  But,  by  the  new 
method,  was  there  any  promotion  of  the  char- 
ity element,  which  was  one  of  the  two  ob- 
jects of  the  founder?  When  master  Jones, 
in  1874,  first  took  charge,  there  were  seven- 
teen boys  in  the  school.  There  are  now  860. 
But  the  number  of  free  scholars  was.  in  some 
years,  less  than  the  original  seventeen.  The 
highest  number  in  any  one  year  was  twenty- 
six  ;  the  last  and  most  prosperous  year,  only 
sixteen.  As  enjpined  by  the  charter,  children 
were  to  be  **  admitted,  taught,  and  instructed, 
the  rich  at  reasonable  rates,  and  the  poor  to 
be  maintained  and  schooled  for  nothing.** 
The  rates  paid  by  those  able  to  pay,  or  the 
"  rich, "  in  1876,  the  second  year,  amounted  to 
$5,410.17.  Fifteen  years  afterwards,  in  1891, 
the  same  class  of  patrons  paid  $54,880.98. 
As  a  result  of  this  progress,  we  look  to  see 
the  corresponding  benefit  to  the  poor,  who 
were  to  be  taught  for  nothine,  and  we  find, 
in  the  first- mentioned  year,  eleven  pupils  ojf 
this  class  were  taught  in  the  last-namea  year, 
fifteen,  an  increase  of  but  four.  The  income 
has  increased  about  1,000  per  cent;  the  free 
scholars,  not  30  per  cent.  Success  has  nut 
been  in  the  line  of  the  charity,  but  in  the 
building;  up  of  a  live,  eflScient  school  for 
those  able  to  pay. 

It  seems  to  us,  this  school  is  a  business  en- 
terprise.   That  the  benefit  from  its  success  is 
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largely  gathered  from  those  whom  the  founder 
termed  the  "rich,"  and  by  the  head  master, 
Mr.  Jones,  instead  of  by  the  corporation,  is 
significant  of  its  character.  He  receives  seven 
eighths  of  the  income ;  the  corporation,  one 
eighth, — the  latter  furnishing  the  building, 
fuel,  and  lights.  For  tuition  of  the  free 
scholars  it  pays,  at  fixed  rates,  out  of  its  in- 
come raised  from  tiie  foundation,  endow- 
ments, and  legacies.  In  substance,  the  cor- 
poration leases  its  property  to  master  Jones 
for  one  eighth  of  the  gross  receipts  from  all 
the  pupils  for  tuition.  If  the  corporation 
contracted  with  a  private  school  for  the  tui- 
tion of  ten  or  fifteen  pupils  annually,  and 
paid  this  out  of  the  income  from  the  charity 
funds,  or  from  the  rents  of  real  estate  in 
which  the  funds  were  invested,  such  private 
school  would  not,  as  an  institution  of  purely 
public  charity,  be  exempt  from  taxation. 
When  lots  are  purchased  and  buildings  erect- 
ed, and  these,  practically,  let  as  an  educa- 
tional venture,  for  a  rental  equal  to  one 
eighth  of  the  gross  receipts,  to  an  individ- 
ual, the  corporation  paying  to  him,  from  the 
.  charity  fund,  tuition  fees  for  the  instruction 
of  the  free  pupils,  certainly  the  property  is 
not  a  purely  public  charity.  The  school  thus 
established  and  carried  on  has  not  the  ele- 
ments of  a  public  charity.  It  is  a  purely 
educational  enterprise  under  the  control  of, 
and  carried  on  by,  an  individual  in  direct 
competition  with  other  private  schools  which 
last  are  rigorously  taxed.  The  head  master 
does  not  want  pupils  who  do  not  pay  their 
rates.  He  admits  none  who  do  not.  The 
small  number  who  do  not  themselves  pay 
are  paid  for  by  the  corporation. 

We  have  no  word  of  dissent  from  the  en- 
tirely commendable  sentiment  of  the  learned 
referee,  approved  by  the  court  below,  when 
he  says :  "  It  may  now  be  said  that  educa- 
tional institutions  of  a  distinctly  non -secta- 
rian character,  conducted  solely  for  the  ben- 
efit of  the  public,  without  any  element  of 
private  gain,  relieving  the  state  from  taxa- 
tion, and  extending  knowledge  to  some  who 
would  otherwise  not  be  able  to  obtain  it, 
are  institutions  of  a  purely  charitable  nature, 
and  exempt  from  taxation."  The  trouble  in 
the  application  of  this  sentiment  to  the  case 
in  hand  is  that  it  does  not  fit  the  facts  as 
found  by  the  referee.  This  institution  is  not 
conducted  solely  for  the  benefit  of  the  pub- 
lic, any  more  than  is  the  street  passenger 
railway  conducted  for  the  benefit  of  the  pub- 
lic. I'hose  of  the  public  who  can  pay  can 
ride.  Here,  those  of  the  public  who  can  pay 
tuition  fees  are  benefited  by  an  education, 
just  as  they  might  be  benefited  in  many  other 
excellent  private  schools  in  Philadelphia, 
where  exemption  from  taxation  is  not  thought 
of.  Nor  is  this  institution  without  an  ele- 
ment of  private  gain.  We  doubt  if  there  be 
anywhere  else  in  the  land,  in  a  school  of  like 
grade,  an  educator  in  receipt  of  a  salary 
equal  to  the  $1,000  per  month  received  in 
1891  by  master  Jones  as  his  share  of  the  prof- 
its in  this  enterprise ;  for  this  last  is  clearly 
what  it  is,  notwithstanding  this  share  is 
denominated  "salary"  in  the  argument.  By 
no  stretch  of  construction  can  it  be  so  de- 
nominated in  the  instrument,  which  reads 
29  L.  R,  A. 


thus :  **  The  corporation  to  provide  the  bui Id- 
ing,  furniture,  school  apparatus,  fuel,  and 
repairs,  and  to  receive  one  eighth  the  gross 
receipts,  including  in  the  estimate  of  receipts 
the  tuition  fees  of  such  poor  children  as  may 
be  schooled  at  the  expense  of  the  corporation  ; 
the  head  master  to  receive  the  remaining 
seven  eighths,  and  pay  thereout  the  salaries 
of  all  his  subordinates,  and  all  expenses  per- 
taining to  conducting  the  school,  other  than 
are  hereinafter  mentioned  as  chargeable  to 
the  corporation.  The  assistant  teachers  to 
be  selected  by  him,  and  appointed,  subject 
to  the  approval  of  the  overseers ;  and  that  he 
be  guaranteed  that  his  net  income  from  the 
school  shall  not  fall  below  $2,000  in  any 
school  year;  the  deficiency,  if  any,  to  l>e 
made  up  from  the  educational  funds  of  the 
corporation."  The  head  master  is  to  have 
all  the  profits  on  seven  eighths  of  the  gross 
receipts,  whether  $5,000  or  $50,000.  with  a 
guaranty  that  these  profits  shall  in  no  case 
fall  below  $2,000.  This  is  a  business  pro- 
ject, wherein  the  returns  from  capital  and 
professional  acquirements  depend  on  good 
fortune  and  good  management,  just  as  in 
other  business  ventures. 

Nor  does  the  school  relieve  the  state  from 
taxation.  Under  authority  from  the  state, 
the  municipality  of  Philadelphia,  by  tax- 
ation, provides  for  the  education  ot  every 
child  within  its  limits,  and  this  burden  is 
in  no  appreciable  degree  lightened  by  the 
establishment  of  private  schools.  The  char- 
ity had  its  foundation  when  no  such  com- 
plete and  beneficient  system  of  education  as 
that  created  by  the  commonwealth  had  an 
existence,  or  was  dreamed  of  by  William 
Penn.  If  such  a  system  had  been  in  opera- 
tion in  the  small  town  on  the  Delaware  in 
1708,  or  if  at  that  time  he  had  had  reason 
to  anticipate  such  an  one  would  be  adopted 
in  the  future,  it  is  probable  his  benevolence 
would  have  taken  some  Other  direction.  At 
this  day,  when  the  city  raises,  by  taxation, 
and  expends,  sufficient  money  to  educate 
every  child,  rich  and  poor,  the  private  school 
in  no  sensible  degree  relieves  the  public  bur 
den.  If  it  be  exempted  from  taxation,  the 
public  burden  is  increased  by  imposition 
of  the  exempted  tax  upon  others  who  share 
not  in  the  gain  from  the  private  enterprise. 
It  may  be  properly  said,  of  the  managers  and 
head  master  of  this  school,  when  its  methods 
had  fallen  behind  the  times,  and,  in  its  strug- 
gle alongside  the  public  school,  its  life  had 
almost  ended,  they,  by  wisdom  and  energy, 
infused  into  it  a  new  life;  have  made  it 
highly  prosperous,  and  not  only  prosperous, 
but  highly  beneficial  to  all  who  are  able  to 
pay  for  its  privileges ;  but  this  does  not  make 
It  purely  charitable.  The  348  pay  scholars 
of  1892,  who  paid  nearly  $50,000  for  their 
tuition,  would  hardly  take  that  view.  We 
certainjy  do  not. 

None  of  the  cases  cited  by  the  referee  reach 
the  facts  of  this  case.  The  rule  applied  in 
mUer'8  App.,  10  W.  N.  C.  168;  Thu!l  CoOege 
V.  Mercer  County,  101  Pa.  680,  and  Hunter' ft 
App.  (Pa.)  22  W.  N.  C.  861.— is  the  one 
applicable  here.  In  this  last  case  it  is 
said  :  "  The  academy  is  maintained  from  the 
income  derived  from  such  property  as  has. 
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been  given  to  or  purchased  by  it,  and  from 
fees  for  tuition,  which  are  at  a  much  lower 
rate  than  institutions  of  a  like  grade.  .  .  . 
It  was  incumbent  on  appellees  to  show  that 
the ,  institution  under  their  care  is  at  least 
substantially  maintained  by  public  or  private 
charity.  This  has  not  been  done.  On  the 
contrary,  it  may  be  fairly  inferred  that  its 
chief  source  of  maintenance  is  and  has  been 
tuition  fees.  If  so,  it  cannot,  in  the  consti- 
tutional sense,  be  resrarded  as  an  institution 
of  purely  public  charity." 

the  judgment  is  reversed,  and  judgment  is 
now  entered  for  the  city  of  Philadelphia  and 
against  defendants,  on  the  facts  found  by  the 
referee. 


Annie  O'CONNOR,  Admrx..  etc.,  of  John 
O'Connor, 

V. 

John  CLARK,  Appt. 

(170  Pa.  818.) 

The  owner  of  a  wafl^n,  who  permits  the 
name  and  ooeupation  of  another  per- 
son who  is  in  possession  of  it  to  be 
painted  thereon  for  the  purpose  of  induoinir 
the  public  to  believe  that  it  belongs  to  and  is  used 
by  the  latter  in  bis  business,  cannot  assert  own- 
ership against  an  innocent  purchaser  from  the 
person  who  had  it  and  whose  name  was  on  it. 

(October  7. 1«8.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Court  of  Common  Pleas  for  Philadel- 
phia County  in  favor  of  plaintiff  in  an  action 
brought  to  recover  possession  of  a  certain 
horse  and  wagon.     Reversed. 

John  O'Connor  was  engaged  in  the  business 
of  keeping  wagons  for  hire:  one  of  his  em- 
ployes named  George  Tracy  was  given  one  of 
the  wagons  to  use  in  doing  a  cartage  business 
and  upon  it  were  placed  the  words,  Oeorge 
Tracy,  Piano  Mover.  Tracy  sold  the  horse 
and  wagon  to  defendant  after  defendant  bad 
required  him  to  identify  himself  as  the  George 
Tracy  whose  name  was  on  the  vehicle. 

Further  facts  appear  in  the  opinion. 

Mr.  John  H.  Fow,  for  appellant: 

There  are  circumstances  in  this  case  which 
take  it  out  of  the  general  rule  and  estop  the 
representative  of  the  decedent  from  contest- 
ing the  right  of  a  bona  fide  purchaser  from 
Tracy. 

It  comes  under  that  exception  referred  to  in 
Lecky  V.  M'Dermott,  8  Serg.  &  R.  500,  where 
it  is  said:  ** M'Dermott,  who  delivered  the 
goods  in  question  to  the  wagoner,  was  guilty 
of  no  imprudence,  nor  held  out  any  false  col- 
ors by  which  the  world  might  be  deceived." 


Note.— For  the  general  rule  as  to  purchasers 
from  one  who  has  no  title,  to  which  the  present 
case  is  an  exception,  see  Baehr  v.  Clark  (Iowa)  18 
L.  H.  A.  717,  and  note. 

As  to  acquiescence  by  wife  in  husband^s  posses- 
sion of  her  property,  see  Brown  v.  Wright  (Ark.) 
21L.  R.A.467. 

For  some  other  cases  on  estoppel  to  assert  title  to 
property,  see  Dobbin  v.  Cordiner  <Mlnn.)4  L.  R.  A. 
333,  and  note, 
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Where  one  of  two  innocent  parties  must 
suffer  a  loss,  such  loss  must  be  borne  bv  the- 
party  whose  neglect  was  the  occasion  of  it. 

Aliller  v.  Brawarsky,  180  Pa.  879;  Shaw  v. 
Uty,  17  Serg.  &  R.  101:  Sinclair  v.  Healy,  40 
Pa.  417.  80  Am.  Dec.  689. 

While  it  is  the  rule  that  this  principle  does 
not  apply  in  the  case  of  a  bailor  (Miller  Piano 
Co.  V,  Parker,  155  Pa.  208).  yet  it  does  apply 
when  the  iMtilor,  master,  consignor,  or  owner 
has,  by  his  own  imprudence,  or  holding  out 
in  false  colors,  aided  in  deceiving  the  bona 
fide  purchaser. 

Miller  v.  Brotrarsky,  supra;  Lecky  v.  M'Der- 
mott, 8  Serg.  &  R.  500;  Rapp  v.  Palmer,  3 
Watts,  180. 

Mr.  J.  Edward  Carpenter,  for  appel- 
lee: 

The  defendant  purchased  the  horse,  wagon, 
and  harness  from  a  drunken  man  at  a  price  so 
low  as  to  have  been  ample  notice  to  a  pur- 
chaser that  he  was  not  dealing  with  the  owner.. 

Tracy  was  the  mere  agent  of  the  plaintiff, 
no  property  passed  by  delivery  to  him,  and  un- 
less the  possession  was  fraudulent  and  intended 
for  colorable  purposes  it  was  not  liable  to  sale- 
by  him. 

McMahon  v.  Sloan,  12  Pa.  229,  51  Am.  Dec. 
601;  Ripley  v.  Gelston,  9  Johns.  201.  6  Am. 
Dec.  271;  Saltus  v.  Everett,  20  Wend.  267,  82 
Am.  Dec.  541;  Quinn  v.  Davis,  78  Pa.  15. 

Sterrett,  Ch.  J.,  delivered  the  opinion  of 
the  court : 

If  there  is  nothing  more  in  this  case  than 
the  facts  recited  by  the  learned  trial  judge 
in  the  excerpt  from  his  charge  quoted  m  the 
first  specification  of  error,  the  instructions 
therein  given  to  the  jury  to  find  for  the  plain- 
tiff if  they  believed  the  testimony  would  be 
substantially  correct.  The  only  facts  of 
which  this  instruction  is  predicated  are,  (1) 
that  the  wagon  in  question  was  the  property 
of  John  O'Connor,  the  original  plaintiff;  and 
(2)  that  Tracy,  without  his  permission,  took 
it,  and  sold  it,  or  attempted  to  sell  it,  to  the 
defendant  as  his  own.  But  these  are  not  the- 
only  facts  of  which  there  was  evidence  before 
the  jury.  On  defendant's  behalf,  it  is  con- 
tended that  the  testimony  tended  to  prove, 
and  the  jury,  if  they  had  been  permitted, 
would  have  been  warranted  in  finding,  that 
defendant  purchased  the  property  in  question 
from  Tracy  in  the  honest  belief  that  he  was  in 
fact  the  owner  thereof ;  that  the  name  and  oc- 
cupation of  Tracy— viz.,  "George  Tracy, 
Piano  Mover"— were  on  the  wagon  when  he 
offered  it  for  sale,  and  that  fact  was  referred 
to  as  indicating  Ins  ownership  of  the  prop- 
erty, etc.  ;  that,  Tracy  being  a  stranger,  de- 
fendant was  specially  careful  to  inquire  and 
infofm  himself  that  the  person  who  was  in 
l>osses8ion  of  and  offering  to  sell  the  wagon 
was  the  George  Tracy  whose  name  and  oc- 
cupation were  painted  thereon ;  that  Tracy's 
name  and  occupation  were  put  upon  the 
wagon  with  the  knowledge  of  O'Connor, 
the  original  plaintiff,  and  himself,  and  by 
direction  of  the  former,  for  the  purpose  of 
creating  the  impression  and  inducinfr  the 
public  to  believe  that  the  property  belonged 
to  Tracy,  and  was  being  used  by  him  in  nis 
business  as  a  piano  mover,  in  which  he  had 
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theretofore  been  engaged.  Without  attempt- 
ing to  summarize  the  testimonj  relied  oa  by 
the  defendant,  it  is  sufficient  to  say  that  ft 
tends  to  prove  substantially  the  state  of 
facts  above  outlined,  and  especially  that  the 
original  plaintiff,  for  his  own  gain  and 
benefit,  was  a  party  to  the  arrangement 
whereby  Tracy  *s  name  was  put  on  the  wagon 
for  the  purpose  of  misleading  the  public  into 
the  belief  that  the  property  was  his,  and  that 
defendant,  acting  with  due  caution  and  in 
good  faith,  was  thus  misled  as  to  the  owner- 
ship of  the  property,  and  purchased  the  same 
from  Tracy. 

While  the  soundness  of  the  general  rule  of 
law  that  a  vendee  of  personal  property  takes 
only  such  title  or  interest  as  his  vendor  has 
and  is  authorized  to  transfer  cannot  for  a 
moment  be  doubted,  it  is  not  without  its 
recognized  exceptions.  One  of  these  is  where 
the  owner  has  so  acted  with  reference  to  his 
property  as  to  invest  another  with  such  evi- 
dence  of  ownership,  or  apparent  authority  to 
deal  with  and  dispose  of  ft,  as  is  calculated 
to  mislead,  and  aoes  mislead,  a  good  faith 
purchaser  for  value.  In  such  cases  the  prin- 
ciple of  estoppel  applies,  and  declares  that 
the  apparent  title  or  authority,  for  the  exist- 
ence of  which  the  actual  owner  was  re- 
sponsible, shall  be  regarded  as  the  real  title 
or  authority,  at  least  so  far  as  persons  acting 
on  the  apparent  title  or  authority,  and  part- 
ing with  value,  are  concerned.  Strictly 
speaking,  this  is  merely  a  special  applica- 
tion of  the  broad  equitable  rule  that,  where 
one  of  two  innocent  persons  must  suffer  loss 
by  reason  of  the  fraud  or  deceit  of  another, 
the  loss  should  fall  upon  him  by  whose  act 
or  omission  the  wrongdoer  has  been  enabled 
to  commit  the  fraud.  Assuming,  in  this 
case,  that  a  jury,  under  the  evidence,  should 
find— as  we  think  they  would  be  warranted 
in  doing— that  such  marks  of  ownership  were 
placed  on  the  property  by  direction  of  O'Con- 
nor, the  real  owner,  as  weve  not  only  calcu- 
lated to  deceive,  but  actually  intended  to  de- 
ceive, the  public,  and  that  by  reason  thereof, 
and  without  any  fraud  or  neirligence  on  his 
part,  the  defendant  was  misled  into  the  belief 
that  Tracy  was  the  real  owner,  and  he  ac- 


cordingly bought  and  paid  him  for  the  prop- 
erty, can  there  be  any  doubt,  as  between  the 
real  owner  and  the  innocent  purchaser,  that 
the  loss  should  fall  upon  the  former  by  whose 
act  Tracy  was  enabled  to  thus  fraudulently 
sell  and  receive  the  price  of  the  property? 
We  think  not.  In  Barnard  v.  Campbell,  55 
N.  Y.  456,  58  N.  Y.  78,  17  Am.  Rep.  208,— 
a  well-considered  case,  involving  substan- 
tially the  same  principle, — it  was  held  that 
to  create  an  estoppel  by  which  an  owner  is 
prevented  from  asserting  title  to  and  is  de- 
prived of  his  property  by  the  act  of  a  third 
person  without  his  assent,  two  things  must 
concur :  **  (1)  The  owner  must  have  clothed 
the  person  assuming  to  dispose  of  the  prop- 
erty with  the  apparent  title  to  or  authority 
to  dispose  of  it.  (2)  The  person  alleging 
the  estoppel  must  have  acted  and  parted  with 
value  upon  the  faith  of  such  apparent  owner 
ship  or  authority,  so  that  he  will  be  the  loser 
if  the  appearances  to  which  he  trusted  are  not 
real."     " 

Without  further  consideration  of  the  ques- 
tions involved,  we  think  the  testimony  to 
which  reference  has  been  made  tended  to 
prove  facts  which  if  found  by  the  jury  would 
have  brought  the  case  within  the  principle 
of  estoppel  above  stated,  and  that  the  learned 
judge,  by  the  instructions  above  complained 
of,  virtually  withdrew  the  effect  of  that  testi- 
mony from  the  consideration  of  the  jury.  In 
defendant's  second  point  he  was  requested  to 
charge :  "  If  the  jury  find  from  the  evidence 
that  the  plaintiff's  intestate  allowed  Tracy  to 
put  his  name  on  the  wagon,  and  made  no  effort 
to  efface  it,  and  thereby  allowed  the  defend- 
ant to  be  misled,  their  verdict  must  be  for 
the  defendant."  This  was  refused,  with  the 
remark  that  he  had  already  instructed  them 
that  their  verdict  ought  to  be  for  the  plain- 
tiff in  the  event  of  their  believing  the  testi- 
mony. 

It  follows  from  what  has  been  said  that  the 
first  and  third  specifications  should  be  sus- 
tained. The  second  specification  is  dismissed. 
As  presented,  defendant  was  not  entitled  to 
an  affirmance  of  the  point,  therein  recited. 

Judgment  reversed,  and  a  Tenire  facias  ds 
novo  awarded. 
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1.  A  city  whose  clukrter  provides  there- 
for may  collect  a  license  imposed  by  it  on 
street-care  by  enforcing  a  penalty  for  failure  to 
pay  for  the  license. 

S.  Taxes  imposed  as  a  privileipe  on  a 
street-car  company  are  not  within  Const.,  art.  10, 
9  3,  requiringr  *'all  taxes"  to  be  uniform  on  the 
same  class  of  subjects. 


Note.— On  the  question  of  the  effect  of  the  con- 
stitutional requirement  of  uniformity  in  taxation 
as  applied  to  licenses,  see  also  State  v.  Moore  (N.  C.) 
22  L.  R.  A.  472. 
«9  L.  R.  A. 


(July  1, 1886.) 

CROSS  writs  of  error  to  the  Court  of  Appeals 
to  review  a  judgment  modifying  a  judg- 
ment of  the  District  Court  for  Arapahoe 
County  in  favor  of  defendant  in  an  action 
brought  to  enjoin  the  enforcement  of  the  col- 
lection of  a  license  tax  which  had  been  imposed 
upon  plaintiff's  cars.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Wolcott  A  Vaile  and  Henry  F. 
May,  for  plaintiCF: 

A  license  is  issued  under  the  police  power, 
but  the  exaction  of  a  license  fee  with  a  view 
to  revenue  would  be  the  exercise  of  the  power 
of  taxation,  and  the  charter  must  plainly  show 
the  intent  to  confer  that  power,  or  the  munic- 
ipal corporation  cannot  assume  it 
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Cooley,  Const.  Lim.  p.  244.  ♦201;  New'.Tork 
V.  Second  Ave.  R,  Co,  82  N.  Y.  261;  8tate  v. 
Hoboken,  41  N.  J.  L.  71. 

Where  doubt  exists  as  to  the  construction  of 
a  charter,  that  doubt  should  be  resolved  against 
the  corporation  claiming  the  power,  and  this 
rule  applies  to  municipal  corporations. 

Horr  &  Bemis,  Mun.  Pol.  Ord.  §  126;  Dill. 
Mun.  Corp.  §  89;  Cooley,  Taxn.  p.  276; 
Lynchlmrg  v.  Norfolk  d  W.  R,  Co,  80  Va.  260, 
56  Am.  Rep.  692. 

Plaintiff  company  exists  and  operates  its 
cars  under  a  territorial  charter  granted  to  it 
before  the  constitution  of  the  state  of  Colorado 
'was  adopted. 

This  charier  was  a  contract,  and  the  obliga- 
tion thereof  cannot  be  impaired  by  any  subse- 
quent legislation,  whether  by  ordinance,  stat- 
ute, or  even  the  adoption  of  the  constitution. 

Dartmouth  College  Trustees  y.  Woodward,  17 
U.  8.  4  Wheat.  618,  4  L.  ed.  629;  Qunn  v. 
Barry,  82  U.  S.  15  Wall.  610,  21  L.  ed.  212. 

Having  full  authority  to  construct  and  op- 
erate its  street  horse-car  lines,  it  needed  neither 
pertnission  nor  the  grant  of  any  privilege  from 
the  city  of  Denver,  because  that  right  had 
1t)een  granted  to  it  by  the  legislature. 

New  York  v.  Second  Ave.  R.  Co,  and  Siate  v. 
Boboken ,  supra. 

The  power  to  license  necessarily  implies  the 
power  to  prohibit,  and  the  city*  of  Denver 
<jlearly  has  no  right  to  prohibit. 

Savannah  v.  Charlton,  36  Ga.  460;  Washing- 
ton V.  Meigs,  1  McArth.  58. 

A  tax  cannot  be  collected  by  calling  it  a  li- 
cense and  enforcing  a  penalty  for  the  failure  to 
pay  for  the  license. 

44  Alb.  L.J.  288;  Horr  &  Bemis,  Mun.  Pol. 
Ord.  g  267. 

Messrs.  P.  A.  Williams,  City  Atiy., 
Oreeley  W.  Whitford,  and  Alien  B. 
iSeaman,  for  defendant: 

All  rights  are  held  subject  to  the  police 
power. 

Boston  Beer  Co,  v.  Massachusetts,  97  U.  S.  32, 
^  L.  ed.  991;  Southwark  R.  Co,  v.  Philadel- 
phia, 47  Pa.  821. 

If  the  grant  of  power  to  a  municipality  is 
simply  to  "licen^  and  regulate,"  the  license 
fee  exacted  under  such  a  grant  of  power  could 
l)e  no  more  than  an  amount  sufficient  to  reim- 
burse the  city,  and  if  the  sum  exacted  goes 
beyond  that,  and  manifestly  so,  then  it  is  an 
attempt  to  raise  revenue  by  means  of  licenses 
and  is  referable  to  the  power  of  taxation. 

Cooley,  Taxn.  2d  ed.  p.  598. 

It  is  impossible  to  estimate  the  cost  to  the  city 
of  Denver  in  regulating  the  street-cars  of  the 
plaintiff  in  error,"  and  a  court  of  equity  cannot 
and  will  not  inquire  into  the  manner  of  exer- 
cising this  discretion  granted  to  the  city  coun- 
cil, unless  it  is  plainly  and  manifestly  abused. 

Re  White,  48  Minn.  250;  Mankato  v.  Fowler, 
32  Minn.  864;  Re  Bickeistaff,  70  Cal.  86;  Van 
Boalen  v.  People,  40  Mich.  258. 

The  simple  act  of  requiring  a  license  is  an 
exercise  of  the  police  power. 

Cooley,  Const.  Lim.  201;  Re  Wan  Tin,  22 
Fed.  Rep.  701;  Allertonv,  Chicago,  9  Biss.  652; 
Chicago  Pkg,  <fe  P.  Co.  v.  Chicago,  88  111.  221. 
30  Am.  Rep.  646. 

The  right  to  exact  a  fee  is  incident  to  the 
1^L.R.A.  t 


power  to  require  a  license,  and  it  is  entirely 
within  the  discretion  of  the  power  gran  ting  the 
license,  whether  or  not  it  shall  be  demandai. 

Thomasson  v.  J^ate,  16  Ind.  461;  State  v. 
Herod,  29  Iowa,  US, 

A  license  fee  of  $60  has  been  sustained,  un- 
der the  police  power  in  the  following  cases: 

Allerton  v.  Chicago,  supra;  Frankford  dt  P, 
Pass.  R,  Co,  V.  Philadelphia,  68  Pa.  119,  98 
Am.  Dec.  242;  Union  Pass.  R.  Co.  v.  Philadel- 
phia,  101  U.  8.  632,  26  L.  ed.  912.  See  also 
New  Orleans  v.  New  Orleans  City  d  L.  R,  Co. 
40  La.  Ann.  687;  Johnson  v.  Philadelphia,  60 
Pa.  450:  San  Jose  v.  San  Jose  <fc  S.  C,  R.  Co, 
63  Cal.  476;  State  v.  Herod,  supra;  Louisville 
City  R,  Co,  V.  Txmisville,  4  Bush,  478;  Penn- 
sylvania R,  Co.  V.  Pennsylvania,  129  Pa.  200. 

But  the  city  of  Denver  has  ample  power  to 
exact  a  license  fee  for  revenue  purposes,  under 
subdivision  11,  fc$  20,  art.  2,  of  its  charter. 

2  Dill.  Mun.  Corp.  4th  ed.  §§  768, 789;  How- 
land  V.  Chicago,  108  HI.  496;  Newton  v.  Atchi- 
son, 81  Kan.  161,  47  Am.  Rep.  486;  San  Jose 
V.  San  Jose  db  S.  C.  R,  Co.  63  Cal.  475;  Cooley, 
Taxn.  chaps.  18.  19.  also  p.  597;  Ex  parte 
Robinson,  12  Nev.  268.  28  Am.  Rep.  794; 
Van  Hook  v,  Selma,  70  Ala.  368,  45  Am.  Rep. 
85:  Ex  parte  Montgomery,  Re  Knox,  64  Ala. 
466. 

Failure  to  pay  taxes  in  the  nature  of  regula- 
tions is  as  much  a  violation  of  an  ordinance  as 
anv  other,  and  is  equally  punishable. 

Horr  &  Bemis.  Mun.  Pol.  Ord.  §  286. 

The  Denver  City  Railway  Company  accepted 
its  charter  from  the  territorial  legislature  sub- 
ject to  all  police  regulations  then  in  force  and 
that  might  thereafter  be  adopted,  either  by  the 
legislature  or  the  city  government. 

Wiggins  Ferry  Co.  v.  Bast  St.  Louis,  102111. 
670;  Frankford  d  P.  Pass.  R,  Co,  v.  Philadel- 
phia, 68  Pa.  120,  98  Am.  Dec.  242;  State  v. 
Herod,  29  Iowa,  123;  Stone  v.  Mississippi,  101 
U.  8.  817.  25  L.  ed.  1079;  Union  Pass.  R.  Go. 
V.  Philadelphia,  101  U.  8.  528,  25  L.  ed.  912. 

The  alienation  of  the  taxing  power  must  be 
clear  and  unquestionable.  It  is  never  pre- 
sumed. 

WaUer  v.  Hughes  (Ariz.)  11  Pac.  Rep.  125; 
Union  Pass.  R,  Co,  v.  Philadelphia,  supra;  2 
Dill.  Mun.  Corp.  §  789;  Cooley,  Taxn.  146; 
Vicksburg,  S.  db  P,  R,  Co,  v.  Dennis,  116  U. 
8.  666,  29  L.  ed.  770;  Providence  Bank  v.  Bil- 
lings, 29  U.  8.  4  Pet.  514,  7  L.  ed.  939;  Phila- 
delphia <S:  W.  R.  Co.  V.  Maryland,  61  U.  S.  10 
How.  876,  13  L.  ed.  461. 

A  tax  laid  for  the  double  purpose  of  regula- 
tion and  revenue  must  be  grounded  in  both  the 
police  and  the  taxing  power. 

Cooley,  Taxn.  11;  Hirshfield  v.  Dallas,  29 
Tex.  App.  242. 

There  can  be  no  exercise  of  the  police  power 
as  a  police  regulation  without  some  restraint, 
and  '*the  power  to  regulate  carries  with  it  the 
power  to  restrain." 

Piqua  V.  Zimmerlin,  36  Ohio  St.  507;  Van- 
dine,  Petitioner,  6  Pick.  190, 17  Am.  Dec.  351; 
State  V.  Freeman,  38  N.  H.  428. 

It  cannot  be  urged  that  no  business  can  be 
regulated  or  burthens  imposed  on  its  pursuits 
unless  there  be  power  to  suppress  the  business. 

Braun  v.  Chicago,  110  111.  196;  Howland  v. 
Chicago,  108  111.  501. 


610 


Colorado  Supreme  Coukt. 


JULY^ 


Ooddard.  J,,  delivered  the  opinion  of  the 
court: 

On  the  8d  day  of  October,  1889.  the  Den- 
ver City  Railway  Company  instituted  this 
action  to  restrain  the  city  of  Denver  and  its 
officers  from  prosecuting^  cases  against  it  and 
its  employes  for  operating  its  horse-cars  in 
violation  of  a  certain  ordinance  of  the  city, 
adopted  in  1886  and  amended  in  1888,  which 
provides,  intei*  alia,  as  follows : 

"Section  1.  It  shall  be  unlawful  for  any 
person  or  persons  to  hire  out,  keep  or  use  fof 
hire,  or  cause  to  be  kept  or  used  for  hire, 
for  the  carrying  or  conveying  of  persons,  or 
run  on  established  lines  within  the  city  lim- 
its of  the  city  of  Denver,  any  hackney  coach, 
cab,  omnibus,  express  wagon,  herdic  coach, 
street-car,  vehicle  or  vehicles,  carriage  or 
carriages  of  any  description  or  name  whatso- 
ever, without  a  license  first  had  and  obtained 
so  to  do." 

"Section  14.  There  shall  be  charged  and 
paid  to  the  city  treasurer  for  the  use  of  the  city 
of  Denver,  on  issuing  the  said  licenses,  by 
the  parties  to  whom  they  may  be  granted, 
the  following  sums:  .  .  .  Second.  For 
all  omnibuses  and  accommodation  coaches, 
herdic  coaches,  and  street-cars  running  upon 
established  lines  and  at  stated  periods,  from 
place  to  place  within  the  city,  shall  be 
charged  for  license,  each,  the  sum  of  $10  per 
annum.*' 

By  section  14  as  amended  in  1888  the  li- 
cense fee  for  each  car  was  increased  from  )flO 
to  $2.'i  per  annum.  The  companv  averretl  its 
willingness  to  pay  a  fee  of  $10,  as  it  had 
theretofore  done.^but  refused  to  pay  the  sum 
of  $25,  on  the  ground  that  the  latter  is  un- 
reas6nable,and  in  excess  of  the  amount  neces- 
sary to  pay  the  expenses  of  police  regula- 
tion, and  is  in  fact  a  tax  upon  its  property, 
and  hence  unlawful  and  void.  The  evidence 
introduced  upon  the  trial  of  the  cause  is  not 
preserved  by  a  bill  of  exceptions,  but  the 
court  below  made  the  following  findings: 
"  (1)  That  the  license  for  police  regulation 
does  not,  under  the  testimony  offered,  Justify 
a  greater  license  than  $17.50  per  car,  as  here- 
tofore found,  but  that  the  wording  of  the  city 
charter  gives  the  city  the  right  to  tax,  as  well 
as  to  license,  for  police  regulation,  and  that 
the  charter  of  the  plainfiff  company,  ap- 
proved January  10,  1867,  in  no  way  exempts 
It  from  paying  such  tax.  (2)  That  the  city 
council  having  the  power  to  assess  said  tax 
at  the  sum  of  $25  per  car,  and  having  elected 
to  do  so,  that  the  same  is  legal.  (3)  That 
the  temporary  injunction  heretofore  issued  in 
this  cause  should  be  dissolved,  at  the  cost  of 
the  plaintiflf."  To  the  judgment  dissolving 
the  temporary  injunction  and  dismissing  the 
action,  the  company  and  the  city  prosecuted 
writs  of  error  from  the  court  of  appeals. 
That  court,  in  an  elaborate  opinion,  reported 
in  2  Colo.  App.  84,  reversed  the  court  below 
upon  its  finding  that  the  city  was  empowered 
to  tax,  as  well  as  to  license  for  police  regu- 
lation, but  affirmed  its  judgment  of  dismissal 
upon  the  ground  that  the  record  was  devoid 
of  any  showing  that  the  sum  of  $25  was  an 
unreasonable  charge  for  police  regulation. 
Both  parties,  being  dissatisfied  with  this 
judgment,  bring  the  case  here  for  review. 
29L.K.A« 


The  company  insists  that  the  finding  of  the 
court  below' that  the  testimony  offered  did 
not  justify  a  charge  of  $25  for  police  regu- 
lation is  conclusive  as  to  its  right  to  main- 
tain the  action,  under  the  doctrine  announced 
by  the  court  of  appeals, — that  the  city  is  not 
authorized  to  assess  a  license  tax.  The  city, 
on  the  contrary,  contends  that  the  court  of 
appeals  erred  in  holding  that  the  ordinance 
could  not  be  upheld  as  a  legitimate  exercise 
of  its  power  to  tax  the  business  of  running 
street- rail  way  cars. 

In  the  view  we  take  of  these  respective 
contentions,  it  becomes  unnecessary  to  dis- 
cuss the  validity  of  the  ordinance  as  a  police 
regulation,  or  to  determine  whether,  upon 
the  record,  the  finding  of  the  court  below  ia 
conclusive  upon  the  fact  that  $25  exceeds  the 
necessary  and  legitimate  expense  of  issuing 
the  license  and  providing  police  supervision. 
And  in  this  regard,  if  the  court  of  appeals 
was  correct  in  holding  that  the  finding  of  the 
court  below  was  not  an  authoritative  finding 
of  fact,  based  upon  the  evidence,  but  the  re- 
sult of  personal  observation  only,  and  hence 
not  conclusive  upon  this  review,  we  fully 
concur  in  the  conclusions  reached  by  the 
learned  writer  of  that  opinion, — that  **this 
court  cannot  interpose  its  opinion,  and  guess 
at  a  cost  of  administration,  nor  take  the 
judgment  of  the  court  below,  as  against  the 
judgment  of  the  city  council,"  and.  without 
sufficient  data  or  evidence,  pronounce  the  or- 
dinance unreasonable  as  a  pMolice  regulation. 

But  upon  the  more  important,  and,  as  we 
regard  it,  the  decisive,  question  in  the 
case, — "whether  the  city,  under  its  charter, 
has  the  power  to  tax,  as  well  as  to  license 
and  regulate,  the  business  of  the  railway 
company, — we  are  unable  to  concur  with 
either  the  reasoningor  the  conclusion  of  the 
court  of  appeals.  That  taxation  is  clearly  a 
legislative  prerogative,  and  may  beconfeired 
upon  a  municipality,  by  that  branch  of  the 
government,  in  such  measure  and  for  such 

F Purpose  as  it  may  deem  expedient,  so  long  as 
t  observes  the  limitations  and  restraints  of 
the  organic  law,  is  not  questioned  or  de- 
nied. Nor  do  we  understand  that  the  lan- 
guage of  the  charter  of  lfiS5,  which,  in  ex- 
press terms,  confers  upon  the  city  of  Denver 
power,  "exclusively,  to  license,  regulate, 
and  tax  any  or  all  lawful  occupations,  **  etc. , 
is  held  to  be  insufficient  to  authorize  the  city 
to  impose  the  tax  in  question,  if  such  grant 
of  power  is  not  inhibited  by  our  state  consti- 
tution. But  it  is  asserted  that  the  charter 
provision,  in  so  far  as  it  attempts  to  confer 
the  power  to  tax.  is  in  confiict  with  section 
8,  article  10,  which  provides:  "All  taxes 
shall  be  uniform  upon  the  same  class  of  sub- 
jects within  the  territorial  limits  of  the  au- 
thority levying  the  tax,  and  shall  be  levied 
and  collected  under  general  laws,  which 
shall  prescribe  such  regulations  as  shall  se- 
cure a  just  valuation  for  taxation  of  all  prop- 
erty, real  and  personal. **  In  this  we  think 
the  court  of  appeals  is  in  error.  It  seems  to 
be  almost  universally  accepted  that  this  and 
like  constitutional  provisions  refer  to  the 
levy  of  ad  talorem  taxes  upon  property,  and 
do  not  apply  to  taxation  impeded  on  priv- 
ileges and   occupations.     Sedgw.    Stat,    & 


1895. 


Denver  City  R.  Co.  v.  Dbnybr. 


611 


Const.  L.  2d  ^d.  504-507,  referring  to  similar 
provisions  contained  in  the  constitutions  of 
various  states,  says:  **In  construing  tbese 
provisions  it  has  been  held,  in  many  of  the 
states,  that  the  words  'equal  and  uniform' 
apply  onlv  to  a  direct  tax  on  property ;  and 
that  the  clause  in  rej^ard  to  uniformity  of 
taxation  does  not  limit  the  power  of  the  leg- 
islature as  to  the  objects  of  taxation,  but  is 
only  intended  to  prevent  an  arbitrary  taxation 
of  property,  according  to  kind  or  quality, 
without  regard  to  value.  Specific  taxes  have 
therefore  been  sustained  as  a  valid  exercise  of 
the  legislative  power. "  Burroughs  on  Taxa- 
tion, §  54,  referring  to  the  same  subject, 
says :  "  These  provisions,  as  a  general  rule, 
are  held  to  apply  to  propertv  alone,  and  not 
to  include  taxation  on  privileges  or  occupa- 
tions." Among  the  numerous  decisions  to 
the  same  effect,  see  Newton  v.  Atehi»on,  31 
Kan.  151,  47  Am.  Rep.  486;  Ekt  parte  Rolnn- 
son,  13  Nev.  268.  28  Am.  Rep.  794 ;  Waleott 
V.  People,  17  Mich.  68;  1  Desty,  Taxn.  p. 
191,  %S6:.SanJo8ey.  San  Jose  <fe  S.  C.  R.  Co. 
53  Cal.  475 :  Ex  parte  Mtrande,  73  Cal.  365 ; 
Sawyer  v.  Alton,  4  111.  129 ;  Marmet  v.  State, 
45  Ohio  St.  63 ;  Com.  v.  Mo(yre,  25  Gratt.  951 ; 
American  Union  Exp.  Go.  v.  St.  Joseph,  66 
Mo.  675,  27  Am.  Rep.  382;  St.  Lo%iis  v. 
Green,  7  Mo.  App.  468 ;  Dams  v.  Macon, 
64  Qa.  128,  37  Am.  Kep.  60.  In  the  latter 
case  the  court  had  under  consideration  an  or- 
dinance enacted  by  the  city  of  Macon  pro- 
viding that,  among  others,  retiiil  butchers 
should  pay  a  license  of  $50  per  annum,  and 
that  further  imposed  a  tax  of  $25  upon  each 
wagon  used  in  their  business.  The  conten- 
tion there  was  that  the  ordinance  was  viola- 
tive of  the  constitutional  requirement  that 
all  taxes  shall  be  uniform,  and  upon  this 
point  Justice  Bleckley,  speaking  for  the  court, 
says :  **  It  is  insisted  further  that  by  the  tax 
upon  the  wagon,  the  ad  valorem  principle  of 
the  constitution  is  violated.  This  objection 
proceeds  upon  the  theory  that  the  wagon  is 
mere  property,  and  subject  only  to  state  and 
county  taxes,  .  .  .  which  taxes  have  been 
duly  assessed  and  paid.  The  complainants 
conti^nd  that  having  paid  all  taxes  on  the 
value  of  the  wafton  as  property  with  which 
they  are  chargeable,  they  cannot  be  required 
to  pay  an  additional  specific  tax  to  the  city 
upon  the  same  property.  But,  as  already 
stated,  the  tax  now  in  question  is  not  a  prop- 
erty tax,  but  a  business  tax ;  the  wagon  is 
treated  as  an  instrument  used  in  carrying  on 
the  business  of  the  complainants  within  the 
city,  and  it  has  been  ruled,  and  no  doubt 
rightly  ruled,  that  the  number  and  kind  of 
vehicles  may  be  regarded  in  measuring  a 
tax  of  this  description.  .  .  .  That  the 
complainants  are  in  no  default  to  the  state 
and  county  in  respect  to  taxes  upon  the 
value  of  the  wagon  as  property,  is  no  protec- 
tion to  them  against  the  business  tax  now 
demanded.''  We  quote  thus  fully  because 
of  the  similarity  of  that  case  in  principle 
with  the  one  at  bar,  and  because  the  language 
of  the  learned  justice  is  pertinent  to  the  con- 
tention of  counsel  for  the  company  in  this 
case.  In  the  case  of  St.  Louis  v.  Oreen,  supra, 
the  court  had  under  consideration  the  validity 
of  an  ordinance  imposing  a  tax  upon  wagons 
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used  in  the  streets  of  St.  Louis  for  pur- 
poses of  traffic  and  for  private  purposes. 
The  validity  of  the  ordinance  was  attacked 
upon  the  ground  that  it  was  in  derogation 
of  a  like  provision  of  the  constitution  of 
Missouri ;  and,  in  an  elaborate  argument  up- 
holding the  validity  of  the  ordinance.  Judge 
Bakewell,  who  delivered  the  opinion  of  the 
court,  used  this  language :  "The  constitu- 
tional provision  that  all  property  subject  to 
taxation  in  the  state  shall  be  taxed  according 
to  its  value  is  undoubtedly  binding  upon  the 
legislative  body  when  it  exercises  the  taxing 
power;  but  this  provision  is  not  violated 
when,  as  in  the  case  at  bar,  the  tax  is  not  a 
tax  precisely  upon  the  object  itself,  but 
rather  upon  the  exercise  of  the  civil  right  of 
using  that  object.  .  .  .  And  though  im- 
posed for  revenue,  and  not  for  police  pur- 
rioses  at  all.  it  is  a  tax  of  the  nature  of  a 
icense,  because  it  is  a  permission  to  do  that 
which,  aft^r  the  passage  of  the  ordinance, 
it  became  unlawful  to  do  without  havinor 
obtained  the  permission. "  The  pertinency  o*f 
this  decision  to  the  question  we  have  under 
consideration  is  found  in  the  fact  that  the 
tax  therein  upheld  was  imposed  upon  vehi- 
cles subject  also  to  taxation  as  property,  and 
in  the  further  fact  that  the  grant  of  power  in 
the  charter  of  the  city  of  St.  Louis  was 
identical  with  that  in  the  charter  of  the  city 
of  Denver,  to  wit,  "to  license,  regulate, 
and  tax,"  etc.  This  case,  on  appeal  to  the 
supreme  court,  was  affirmed  in  all  partic- 
ulars, except  the  holding  of  the  court  of 
appeals  to  the  effect  that  the  ordinance  was 
invalid  in  so  far  as  it  authorized  the  convic- 
tion for  a  misdemeanor,  and  punishment  by 
fine.  The  case  of  Palmer  v.  Way,  6  Colo. 
106.  is  relied  on  by  the  learned  writer  of  the 
opinion  of  the  court  of  appeals  as  announcing 
a  different  doctrine ;  and  the  case  of  Wilson 
V.  Chilcott,  12  Colo.  600,  accepting  tbe  doc- 
trine therein  laid  down  as  stare  decisis,  is 
cited  therewith  in  support  of  the  conclusion 
reached  in  that  opinion.  But  since  its  rendi- 
tion those  cases  have  been  expressly  overruled 
by  this  court  in  the  case  of  Denver  v.  Knowles, 
17  Colo.  204,  17  L.  R.  A.  135,  as  being 
"against  the  strong  current  of  authority." 
And  the  rule  announced  in  the  latter  case,  in 
so  far  as  it  has  any  application  to  the  ques- 
tion before  us,  is  in  conformity  with  the 
views  herein  expressed.  It  is  clear  from  the 
foregoing  that  the  imposition  of  a  tax  upon 
occupations  is  not  governed  by  the  rule  of 
uniformity  prescribed  in  article  10,  section 
3,  of  the  State  Constitution,  and  neither  ex- 
pressly nor  by  implication  is  the  legislature 
inhibited  thereby  from  conferring  upon  the 
city  the  power  to  exact  such  a  t«x.  And  our 
conclusion  is  that  the  legislature  having,  in 
express  terms,  conferred  upon  the  city  the 
power  to  tax,  as  well  as  to  license  and 
regulate,  the  enactment  of  the  ordinance 
under  consideration  was  a  legitimate  exercise 
of  that  power,  and  the  charge  for  license 
therein  provided  may  be  enforced  as  a  valid 
tax. 

It  is  further  contended  by  counsel  for 
plaintiff  in  error  that,  if  the  tax  be  valid, 
the  ordinance  cannot  be  enforced  in  the 
manner  provided ;  that  it  must  be  collected 
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as  other  taxes,  and  not  by  enforcing  a  penalty 
for  failure  to  pay  for  the  license.  We  cannot 
give  our  assent  to  this  proposition.  Section 
21,  article  2,  of  the  citv  charter  provides: 
**The  city  council  shall  have  power  to  make 
all  ordinances  which  shall  be  necessary  and 
proper  for  carrying  into  execution  the  powers 
specified  in  this  act,  .  .  .  and  to  enforce 
the  same  by  appropriate  fines,  imprisonment, 
or  other  penalties. "  In  8t  LouU  v.  Sternberg^ 
69  Mo.  289,  Norton,  J.,  speaking  to  this 
point,  said :  **  Such  ordinances  have  been 
uniformly  upheld  when  brought  to  the 
attention  of  this  court.**  In  support  of 
the  power  of  municipal  corporations  to  re- 
cover fines  and  penalties  against  persons 
not  complying  with  similar  ordinances,  he 
cites,  Cincinnati  v.  Buckingliam,  10  Ohio, 
257 ;  Shelton  v.  MoHle,  30  Ala.  540,  68  Am. 


Dec.  143 ;  Vandine,  Petitioner,  6  Pick.  187, 
17  Am.  Dec.  ail ;  Ohilvers  v.  PeopU,  11  Mich. 
43, — and  adds:  **This  is  not  a  proceedin^c 
on  the  part  of  the  city  to  collect  the  amount 
of  license  required  by  the  ordinance,  but  it 
is  instituted  to  recover  a  fine  for  breach  of 
it  committed  by  defendant,  in  practicing  law 
without  such  license ;  and,  although  he  may 
be  subjected  to  the  payment  of  the  fine,  lie 
would  not  thereby  be  entitled  to  the  license. " 
We  are  therefore  of  the  opinion  that  the 
trial  court  was  correct  in  holding  that  the 
city  had  the  right  to  exact  the  sum  claimed 
as  a  license  tax,  under  the  terms  of  its  char- 
ter, and  upon  this  ground  its  judgment 
should  be  sustained ;  and  the  judgment  of  the 
Court  of  Appeals  affirming  the  diamisscU  of  the 
action  u  affirmed. 


MINNESOTA  SUPREME  COURT. 


John  PETERSON  €«  al,  Appts,, 

V. 

William  RUSSELL,  Respt. 
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*1.  When  one  not  a  paz^  to  a  neg^ 
tiable  note*  after  it  has  been  delivered  to  and 
while  it  is  in  the  hands  of  the  payee,  indorses  it 
in  blank  upon  a  valid  consideration,  for  the  pur- 
pose of  aesuminir  the  liability  of  guarantor, 
euoh  act  authorizes  the  payee  to  write  over  the 
signature  the  contract  of  guaranty  in  full:  and, 
that  being  done,  it  is  a  suiBcient  note  or  memo- 
randum in  writing  to  take  the  case  out  of  the 
statute  of  frauds. 

2.  Nicholas  A  S.  Co.  v.  Dedrick*  to  the 
effect  that  the  extension  of  the  time  of  payment 
of  a  past-due  note  is  a  sufficient  consideration  to 
support  a  promise  to  pay  it,  followed. 

(October  15, 1806.) 

APPEAL  by  plaintiffs  from  an  order  of  the 
District  Court  for  Marshall  County  deny- 
ing a  new  trial  after  verdict  for  defendant  in 
an  action  brought  to  enforce  tbe  guaranty  of  a 
promissory  note.  Reversed. 
The  facts  are  stated  in  the  opinion. 
Messrs.  Brown  &  Carr,  for  appellants: 
Defendant  signed  his  name  in  blank  on  tbe 
back  of  the  note  (then  past  due)  for  the  pur- 
pose and  with  tbe  intention  of  guaranteeing 
the  payment  of  the  same,  in  consideration  of 
the  time  of  payment  being  extended  to  a  fu- 
ture date;  having  placed  his  name  there  for 
that  purpose,  it  authorized  plaintiffs  to  write 
over  it  in  full  the  guaranty,  or  whatever  other 
contract  was  entered  into,  and  this  was  a  suf- 
ficient note  or  memorandum  to  take  the  case 
out  of  the  statute  of  frauds,  and  as  soon  as  the 

*Headnotes  by  Stabt,  Ch.  J. 

Note.— For  liability  of  stranger  who  indorses 
commercial  paper  before  delivery,  see  also  Fuller- 
ton  v.  Hill  (Kan.)  18  L.  R.  A.  83,  and  note. 

For  oral  evidence  to  show  who  is  liable  as  the 
maker  of  a  note,  see  Keidan  v.  Wlnegar  (Mich.)  20 
L.  R.  A.  706,  and  note. 
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same  was  written  on  the  guaranty  became  ef- 
fectual. 

Moor  V.  FoUom,  14  Minn.  840,  100  Am.  Dec. 
227;  McComb  v.  Thompson,  2  Minn.  189,  72 
Am.  Dec.  84;  Pierse  v.  Irvine,  1  Minn.  869; 
Tiedeman,  Com.  Paper,  pp.  463, 454;  Beckwith 
V.  Angell,  6  Conn.  815. 

Oral  evidence  is  not  admissible  to  vary  the 
terms  of  a  written  agreement,  but  indorsements 
arp  a  peculiar  class  of  contracts,  and  that  rule 
does  not  extend  to  contracts  which  are  raised 
from  implication  by  operation  of  law,  such  as 
indorsements  in  blank. 

Dan.  Neg.  Inst.  4th  ed.  §  717;  Levering  v. 
Washington,  8  Minn.  828;  Kern  v.  Von  Phul, 
7  Minn.  426. 82  Am.  Dec.  105;  First  Nat.  Bank 
V.  National  Marine  Bank,  20  Minn.  68. 

A  regular  indorsement  is  an  indorsement  to 
which  the  law  attaches  a  certain  and  distinct 
liability. 

Levering  v.  Washington,  supra;  Peckham  v. 
Oilman,  7  Minn.  446. 

An  irregular  indorsement  is  where  a  name 
appears  on  the  back  of  a  note  in  such  a  posi- 
tion that  it  is  a  matter  of  uncertainty  and  am- 
biguitv  as  to  what  sort  of  a  liabilitv  the  party 
who  thus  placed  his  name  there  intended  to 
assume. 

In  this  class  of  indorsements  parol  evidence 
is  admissible  to  explain  and  brine  to  light  the 
actual  contract  that  was  entered  Into. 

Pierse  v.  Irvine,  Me  Comb  v.  Thompson,  and 
Moor  V.  Folsom,  supra;  Dan.  Neg.  Inst.  4th  ed. 
§§  710,  et  seq.;  Tiedeman,  Com.  Paper,  ^  270 
et  seq.;  Buck  v.  Hvichins,  45  Minn.  270. 

If  courts  can  ascertain  what  was  the  original 
intention,  they  will  enforce  it  as  between  the 
oridnal  parties. 

McComb  V.  Thompson,  supra;  Tiedeman, 
Com.  Paper,  §  272. 

Persons  writing  their  names  on  the  back  of 
a  note  may  become  makers,  indorsers,  or  guar- 
antors by  so  doing,  according  to  their  inten- 
tions when  they  •*mdorsed." 

See  Tiedeman,  Com.  Paper,  §§  270  et  seq.; 
Dan.  Neg.  Inst.  4th  ed.  §§  708a  «<«».;  Buck  v. 
^ttfcAiw»,45Minn.271. 

The  writing  may  be  read  by  the  light  of  tbe 
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surrouDdiDg  circumstances,  in  order  more  per- 
fectly to  understand  the  meaning  of  the  par- 
ties. 

1  Greenl.  Ev.  §§  277.  278,  288. 

Parol  evidence  is  admissible  to  explain  re- 
citals of  fact. 

1  Greenl.  Ev.  §  285. 

Proof  of  the  facts  and  circumstances  which 
took  place  at  the  time  of  the  transaction  are 
admissible  to  aid  in  the  interpretation  of  the 
language  employed. 

Good  V.  MaHin,  95  U.  8.  90.  24  L.  ed.  341; 
De  Pauw  v.  Bank  of  Salem,  126  Ind.  553,  10 
L.  R.  A.  46. 

Russell's  promise  is  supported  by  a  sufficient 
consideration  to  make  it  valid. 

Dan.  Neg.  Inst.  §  185.  note  4;  NiekoU  dh  8, 
Co.  V.  Dedrick  (Minn.)  63  N.  W.  Rep.  1110; 
Atherton  v.  Marcu,  59  Iowa,  650;  Tiedeman, 
Com.. Paper,  §  170,  p.  280,  notes  6,  8;  Hunger- 
f&rd  V.  CBrien,  87  Minn.  306. 

Mr.  A.  C.  Wilkinsoiif  for  respondent: 

Under  our  statute  of  frauds,  the  contract  is 
one  by  which  the  defendant  assumes  to  pay  the 
debt  of  another,  and  must  be  in  writing  to- 
gether with  the  consideration  therefor,  plainly 
expressed,  or  the  same  is  void  and  no  action 
can  be  maintained  thereon. 

Eelley's  Stat.  §  4226,p.96,and  Minnesota  cases 
there  cited;  Wilson,  Sewing  Maeh.  Go.  v.  Schnell, 
20  Minn.  40;  CIturc/t  v.  Brown,  21  N.  Y.  315; 
Houghton  v.  Ely,  26  Wis  181.  7  Am.  Rep.  52; 
Edwards.  Bills  &  Notes,  ♦231. 

In  Nelson  v-  Dubois,  13  Johns.  175,  it  was 
held  that  such  a  writing  might  be  made  at  any 
time  before  the  trial,  but  this  case  was  directly 
overruled  in  Hall  v.  Newoomb,  3  Hill,  233,  7 
Hill,  416,  42  Am.  Dec.  82. 

Campbell  v.  Butler,  14  Johns.  349.  was  also 
overruled  in  Hall  v.  Netocomb,  supra. 

Tillman  v.  Wheeler,  17  Johns.  326,  was  crit- 
icised in  Hall  v.  Neweomb,  7  Hill.  421,  42  Am. 
Dec.  63,  and  practically  overruled  in  Cromwell 
V.  Hewitt,  40  N.  Y.491,  100  Am.  Dec.  527. 

The  practice,  then,  of  writing  contracts,  even 
where  the  indorsement  of  a  name  was  made 
upon  the  note  at  the  time  or  near  about  the 
time  of  its  inception  has  been  discountenanced 
by  the  courts. 

Houghton  v.  Ely,  26  Wis.  181.  7  Am.  Rep. 
52;  Richards  y.  Warring,  39  Barb.  47;  Drake 
V.  Markka  21  Ind.  434.  83  Am.  Dec.  358;  Van 
Doren  v.  Tjader,  1  Nev.  380;  Dan.  Neg.  Inst. 
§  1753;  Gi-ane  v.  Wheeler,  48  Minn.  207. 

Start,  Ch.  J.,  delivered  the  opinion  of  the 
court : 

Action  to  charge  the  defendant  as  guarantor 
of  the  payment  of  a  negotiable  promissory 
note.  Upon  the  trial  the  plaintiffs  offered 
evidence,  and  then  rested,  tending  to  estab- 
lish the  following  state  of  facts:  That  on 
May  4.  1892.  Thomas  Connors  made  and  de- 
livered to  the  plaintiffs  his  note  whereby  he 
promised  to  pay  to  them  or  order  on  Novem- 
ber 1.  1892,  $145.  After  the  maturity  of  the 
note,  and  on  March  81,  1898,  the  defendant 
agreed  with  the  payees  of  the  note,  the  plain- 
tiffs, in  consideration  of  their  extending  the 
time  of  its  payment  to  December  15,  1898, 
to  guarantee  the  payment  of  the  note,  and  in 
execution  of  his  agreement  he  signed  his  name 
on  the  back  of  the  note  in  blank,  and  it  was 
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returned  to  the  plaintiffs*  agent,  and  they, 
by  such  agent,  signed  a  memorandum  on  the 
back  of  the  note  in  those  words:  **In  con- 
sideration of  Mr.  William  Russell  indorsing 
this  note,  payment  of  the  same  is  hereby  ex 
tended  until  Dec.  15th,  1893.*'  On  January 
29,  1894.  the  defendant  refusing  to  pay  the 
balance  then  due  on  the  note,  the  plaintiffs, 
bv  their  attorney,  overwrote  the  defendant's 
signature  with  the  formal  contract  of  guar- 
anty, in  these  words:  "March  3l6t,  1893. 
In  consideration  of  the  time  of  the  payment 
of  the  within  note  being  extended  until  Dec. 
15th.  1898.  I  hereby  guarantee  payment  of 
this  note,  **— and  brought  this  action  on  such 
guaranty.  Whether  the  defendant's  agree- 
ment was  to  guarantee  the  note  or  to  indorse 
it.  in  the  strict  sense  of  the  term,  is  an  open 
question  upon  plaintiffs'  own  evidence,  but  it 
was  sufficient  to  warrant  a  finding  by  the  jury 
that  the  contract  was  to  guarantee  the  pay- 
ment. The  trial  court  dismissed  the  action, 
when  the  plaintiffs  rested,  exception  by  them, 
and  from  an  order  denying  their  motion  for 
a  new  trial  this  appeal  was  taken. 

1.  What  was  the  legal  liability  assumed 
by  the  defendant  by  signing  his  name  in 
blank  upon  the  bacK  of  this  note,  pursuant 
to  his  oral  agreement  to  guarantee  its  pay- 
ment? This  is  practically  the  only  question 
in  this  case.  It  is  perfectly  manifest  that 
by  this  irregular  indontement  he  intended  to 
become  responsible  to  the  payees  for  its  pay- 
ment, in  some  capacity,  as  maker,  indorser. 
or  guarantor.  What  liability  one  who  is  not 
a  party  to  a  negotiable  instrument  otherwise 
than  by  his  indorsement  of  it.  and  who  is  in 
no  manner  connected  with  the  title  to  it  or 
its  transfer,  assumes  by  signing  his  name 
in  blank  upon  the  back  thereof,  is  a  ques- 
tion upon  which  there  is  much  confusion  and 
weighty  conflict  in  the  adjudged  cases.  They 
cannot  be  harmonized,  and  we  shall  not  at- 
tempt any  analysis  of  them.  In  some  states, 
notably  in  Massachusetts,  the  question  has 
been  put  at  rest  by  a  statute  to  the  effect 
that  in  all  such  cases,  whether  his  name  is 
placed  upon  the  paper  before  its  delivery  to 
the  payee  or  afterwards,  the  party  shall  be 
charged  only  as  an  indorser.  This  is  a  cer- 
tain, practical,  and  desirable  rule;  and.  if 
it  had"  been  adopted  by  the  courts  when  the 
question  first  arose,  it  would  have  saved  liti- 
gation and  some  lyinir.  But  we  cannot  now 
adopt  the  rule  wltholit  disregarding  well- 
settled  principles  and  resorting  to  judicial 
legislation.  The  position  of  the  name  of 
such  a  party  upon  the  paper  is  in  itself  one 
of  ambiguity.  It  is  an  irregular  indorse- 
ment, and  does  not.  without  parol  evidence 
as  to  when  the  indorsement  was  made  and  its 
purpose,  indicate  the  relation  of  the  indorser 
to  the  paper  or  the  parties  to  it.  He  is  not 
strictly  an  indorser,  for  the  paper  is  not  ne- 
gotiated or  title  made  through  his  indorse- 
ment ;  hence  there  is  a  pretty  general  agree- 
ment of  the  authorities  that  parol  evidence 
is  admissible,  as  between  the  original  par- 
ties, to  show  the  relation  of  such  party  to 
the  paper,  and  to  fix  his  liability  as  maker, 
indorser,  or  guarantor,  according  to  the  in- 
tention of  the  parties.  Bey  v.  Simpson,  I 
Minn.  380  (Gil.  282).  68  U.  S.  22  How.  841, 
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16  L.  ed,  260 ;  Kern  v.  Von  Phul,  7  Minn. 
480  (Gil.  841).  82  Am.  Dec.  J 05;  Good  v. 
Martin,  95  U.  S.  90.  24  L.  ed.  341 ;  Coulter  v. 
mchinond,  59  N.  Y.  479 ;  Tiedeman,  Com.  Pa- 
per.  ^  270 ;  1  Dan.  Neg.  Inst.  ^§5  710,  711.  In 
case  of  regular  indorsements— that  is,  where 
the  paper  is  first  indorsed  by  the  payee— the 
law  attaches  a  definite  liability  to  the  act, 
and  parol  evidence  is  not  admissible  to  vary 
it.  KnoblaucJi  v.  Foglesong,  38  Minn.  352; 
Favmll  V.  St.  Paul  Trust  Co,  45  Minn.  495. 
This  rule,  however,  does  not  apply  to  an  ir- 
regular indorsement,  except  that  this  court 
has  held  that  where  it  is  once  shown  by  pa- 
rol evidence  that  the  name  of  an  apparent 
stranger  to  the  paper  was  signed  upon  the 
back  of  it  before  its  delivery  to  the  payee, 
to  induce  its  acceptance,  he  will  be  held  as 
an  original  maker,  and  such  evidence  is  not  \ 
competent  to  show  tnat  he  intended  to  charge 
himself  as  indorser  only.  PecMuim  v.  Gil- 
man,  7  Minn.  446  (Gil.  355)  ;  Robinson  v. 
Bartlett,  11  Minn.  410  (Gil.  302).  We  have 
also  held  that  where  such  an  indorsement  is 
made  for  a  valuable  consideration,  after  the 
delivery  of  the  paper  to  the  payee,  but  while 
it  is  in  his  hands  and  before  its  maturity, 
and  the  payee  subsequently  indorses  it  to  a 
bona  fide  holder,  the  party  making  the  ir- 
regular indorsement  will,  in  favor  of  such 
holder,  be  held  as  an  indorser.  Buck  v. 
Hutrhiiis,  45  Minn.  270.  Except  as  limited 
in  these  cases,  the  general  rule  that  parol 
evidence  is  admissible  to  ascertain  the  inten- 
tion of  the  parties  to  an  irregular  indorse- 
ment is  in  force  in  this  state ;  and  such  evi- 
dence was  properly  received  in  this  case  to 
show  the  actual  relation  the  defendant  agreed 
to  and  did  assume  with  reference  to  the  note 
in  question. 

This  leaves  only  the  question  of  the  stat- 
ute of  frauds  to  be  considered.  The  defend- 
ant's contract  of  guaranty  was  a  collateral 
one  to  answer  for  the  debt  of  another,  and 
must,  to  enable  the  plaintiffs  to  enforce  it. 
be  evidenced  by  a  note  or  memorandum  in 
writing  expressing  the  consideration.  The 
signature  of  the  defendant  alone  on  the  back 
of  the  note  is  not  sudicient.  Moor  v.  Folsom, 
14  Minn.  340  (Gil.  260),  100  Am.  Dec.  227. 
Assuming  the  facts  which  the  evidence  tends 
to  establish,  we  have  a  case  where  the  de- 
fendant, for  a  valid  consideration,  agreed  to 
guarantee  the  payment  of  a  note  then  past 
due,  and  still  in  the  hands  of  the  payees. 
His  contract  excludes  the  idea  that  he  in- 
tended to  be  held  only  as  an  indorser,  and, 
in  execution  of  his  contract,  he  writes  his 
name  upon  the  back  of  the  note,  and  leaves 
it  with  the  payees,  who  overwrite  his  sig- 
nature with  the  actual  contract  he  has  made, 
which  satisfies  in  form  the  statute  of  frauds. 
The  question,  then,  in  its  last  analysis,  is 
one  of  agency  only.  The  actual  contract  is 
proved  for  tiie  purpose  of  showing  the  au- 
thority to  overwrite  the  signature.  Were  the 
payees  authorized  to  thus  overwrite  the  sig- 
nature? The  question  is  an  open  one  in  this 
state,  althouirh  the  case  of  Moor  v.  Folsorn 
seems  to  indicate  that  an  affirmative  answer 
should  be  given  to  the  question,  but  the  opin- 
ion expressly  disclaims  anv  purpose  to  so  de- 
cide. It  was  a  matter  of  indifference  who 
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wrote  out  the  formal  contract  of  g^uaranty 
after  the  minds  of  the  parties  hadlnei,  the 
contract  made,  and  the  defendant  had  signet: 
his  name  on  the  back  of  the  note.  The  writ- 
ing was  only  the  evidence  of  what  the  par- 
ties had  done.  The  defendant's  signature  to 
it  was  the  material  thing.  He  coul^  sign  his 
name  in  blank,  and  authorize  the  payees  or 
any  one  else  to  write  his  contract  over  his 
signature.  It  was  not  necessary  that  the 
authority  to  do  so  should  be  in  writing  or 
expressly  given,  if  clearly  indicated  by  hi* 
acts. 

In  the  light  of  the  law  and  commercial 
usage,  there  can  be  but  one  reasonable  infer- 
ence to  be  drawn  from  the  defendant's  act  in 
delivering  his  blank  indorsement  to  the  ptay- 
ecs  in  execution  of  his  contract  of  guaranty. 
Such  act  was  authority  to  them  to  write  over 
his  signature  anything  that  was  consistent 
with  his  undertaking  to  guarantee  the  paper. 

Wc  are  of  the  opinion  upon  principle  and 
authority,  and  so  decide,  that  where  one  not 
a  party  to  a  negotiable  note,  after  it  has  been 
delivered  to  and  while  it  is  in  the  hands  of 
the  payee,  indorses  it  in  blank,  upon  a  valid 
consideration,  for  the  purpose  of  assuming 
the  liability  of  a  guarantor,  sucii  act  author- 
izes the  payee  to  write  over  the  signature  the 
contract  of  guaranty  in  full,  and,  that  being 
done,  it  is  a  suflicient  note  or  memorandum 
in  writing  to  t4ike  the  case  out  of  the  statute 
of  frauds.  Beckwith  v.  Angell,  6  Conn.  315 : 
Ulen  V.  Kittredge.  7  Mass.  233 ;  Ttnr^fv  v. 
Prince,  4  Pick.  3a>,  16  Am.  Dec.  34T ;  W» 
sterv.  Cobb,  17  111.  459;  Cfiadd*)ckv.  Vanned, 
35  N.  J.  L.  517 ;  Harding  v.  Waters.  6  Lea. 
324 ;  1  Brandt,  Suretyship,  is  176,  and  note*: 
Tiedeman,  Com.  Paper,  i^  270.  Such  was 
the  rule  in  the  state  of  New  York  at  one 
time,  and  it  is  still  the  law  of  that  state  thtt. 
where  the  paper  is  not  negotiable,  the  holder 
may  overwrite  the  indorser 's  name  with  a 
contract  of  guaranty  or  that  of  a  maker,  i4- 
cording  to  the  intention  of  the  parties.  I^ch- 
ards  V.  WarHng,  1  Keyes,  576 :  Crom^rell  r. 
Hemtt,  40  N.  Y.  491,  100  Am.  Dec.  527. 

2.  It  is  urged  by  defendant  that  there  was 
no  valid  consideration  for  his  contract.  The 
consideration  was  the  extension  of  the  time 
of  payment  of  a  past- due  note.  This  was  a 
sufficient  consideration  to  support  the  guar- 
anty. Nichols  d  S.  Co.  V.  Ikdrick  (Minn.  i 
63  N.  W.   Uep.   1110. 

3.  The  defendant  also  claims  that  he  wa& 
discharged  by  the  delay  of  the  plaintiffs  in 
enforcing  collection  against  the  maker  of  tht 
note, — citing  Oa/i6  V.  Wheeler,  48  Minn.  207. 
The  case  is  not  in  point,  for  the  guaranty 
in  that  case  was  the  collection  of  t)ie  note: 
here  the  payment  of  the  note  was  guaranteed, 
and  mere  neglect  of  the  holder^  to  pursue 
the  maker  does  not  discharge  the  guarantor. 
Uungerford  v.  O'Brien,  37  Minn.  306. 

It  follows  that  the  plaintiffs  made  a  prima 
facie  case,  and  .were  entitled  to  have  tlieir 
case  submitted  to  the  jury. 

(Jrder  reversed,  and  a  new  trial  srranted  in 
full. 

Canty,  J.: 

I  concur  In  the  result  arrived  at  in  tlie 
foregoing  opinion,  but  not  in  the  reasons 
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given  for  arriving  at  that  result.  In  my 
opinion,  the  doctrine  is  wholly  unsound 
which  holds  that  one  party  to  a  contract 
within  the  statute  of  frauds  may  constitute 
the  other  party  his  agent  to  reduce  the  con- 
tract to  writing,  and  thereby  take  it  out  of 
the  statute  of  frauds.  The  party  may  au- 
thorize his  agent  to  write  out  the  contract  or 
to  sign  the  contract,  or  both,  and  the  agent's 
authority  need  not  be  in  writing,  but  the 
agent  so  authorized  must  be  some  one  else 
than  the  opposite  party  to  the  contract. 
**One  rule,  however,  has  been  settled,  both 
under  the  4th  and  17th  sections,  that  neither 
partj-  can  be  the  other's  agent  to  bind  him 
hy  signing  the  memorandum.  And  it  makes 
no  difference  that  the  pretended  agent  has 
not  himself  any  beneficial  interest  in  the 
contract,  but  stands  in  a  fiduciary  relation 
to  third  persons,  so  long  as  he  is,  in  a 
legal  point  of  view,  the  real  party  to,  and 
the  proper  one  to  sue  upon  the  contract." 
Browne,  Stat.  Fr.  4th  ed.  §  367.  Any  other 
rule  would  permit  the  most  palpable  evasion 
of  the  statute  uf  frauds.  But  the  majority 
opinion  in  this  case,  following  the  authority 
of  such  cases  as  Ulen  v.  Kittredge,  7  Mass. 
^3;^,  and  Moor  v.  FoU&in.  14  iMinn.  340  (Gil. 
260),  100  Am.  Dec.  227.  is  in  direct  viola- 
tion of  this  rule.  The  case  of  Ilodgkins  v. 
Bond.  1  N.  H.  284,  long  ago  repudiated  the 
doctrine  of  Ulen  v.  Kittredge,  and  it  seems 
to  me  for  good  reasons. 

I  am  of  the  opinion  that  the  plaintiffs  are 
not  prevented  by  the  statute  of  frauds  from 
maintaining  this  action  on  the  contract  im- 
plied by  tlie  blank  indorsement,  without 
writing  anything  over  it,  and  that  the  alleged 
guaranty  written  by  plaintiffs  over  that  in- 
dorsement does  not  in  any  manner  change 
the  real  character  of  the  contract  which  tlie 
law  so  implies  from  the  blank  indorsement 
and  all  the  extrinsic  facts  appearing  from 
the  evidence  received  on  tlio  trial,  and  that, 
therefore,  this  guaranty  so  written  over  the 
defendant's  signature  is  immaterial,  and  does 
not  defeat  a  recovery  in  this  action  ;  that  the 
Teal  contract  is  the  same  as  the  one  pleaded  ; 
and  that  there  is  no  variance  between  the 
pleading  and  proof.  It  is  true  that  defend- 
ant did'  not  indorse  the  note  at  the  time  it 
was  made,  and  before  it  was  delivered,  or 
as  a  part  of  the  original  transaction  in  which 
the  note  was  made  and  delivered,  but  on  the 
face  of  the  instrument,  unexplained,  he  ap- 
peared to  have  done  so  ;  that  is,  after  defend- 
ant had  so  imiorsed  the  note  in  blank,  and 
before  plaintiffs'  agent  had  so  written  the 
guaranty  over  the  signature,  It  appeared  to 
be  the  signature  of  a  joint  maker,  who  signed 
his  name  on  the  back  of  the  note  before  it 
was  delivered.  Such  a  blank  indorsement 
of  an  irregular  indorser,  appearing  on  the 
back  of  a  promissory  note  unexplained,  is 
presumed  to  have  been  made  at  tlie  time  the 
note  was  made,  and  before  delivery,  so  as  to 
constitute  the  signer  a  joint  maker.  1  Dan. 
Neg.  Inst,  fe^  713,  In  People's  Bank  v.  Howes 
(Minn.)  61  N.  W.  Rep.  457,  we  hekl  that, 
where  a  party  signs  his  name  on  the  back  of 
a  negotiable  instrument,  **  the  law  says  that 
the  parties  intended  to  bind  themselves  by 
the  relations  thus  apparently  assumed  ;"  and 
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this  principle  runs  all  through  the  law  mer- 
chant. TIic  indorsement  does  not  on  its  face 
appear  to  be  within  the  statute  of  frauds,  as 
it  appears  to  be  one  of  the  signatures  to  an 
instrument  which  under  the  law  merchant 
imports  consideration.  If  such  an  instru- 
ment does  not  on  its  face  appear  to  be  with- 
in the  statute  of  frauds,  it  cannot  by  parol 
evidence  be  brought  within  that  statute. 
Wliile  there  are  few  adjudications  directly 
on  the  point,  it  has  long  been  the  prevailing 
opinion  that  the  statute  of  frauds  was  not 
intended  to  restrict  the  law  merchant.  See 
1  Dan.  Neg.  Inst.  §  567.  In  the  case  of 
McJwls  dt  S.  Co.  V.  Dedriek  (Minn.)  63  N. 
W.  Rep.  1110,  this  court  took  that  position. 
To  hold  otherwise  would  be  to  repeal  much 
of  the  law  merchant  so  far  as  it  applies  to 
persons  signing  and  indorsing  negotiable  in- 
struments, who  are  in  fact  mere  sureties. 
Instruments  under  seal  also  import  a  consid- 
eration, and  it  has  always  been  held  that  this 
rule  of  law  has  not  been  repealed  or  affected 
by  the  statute  of  frauds.  1  Brandt,  Surety- 
ship, 2d  ed.  g  82.  To  hold  otherwise  would 
be  to  destroy  the  liability  of  every  surety  on 
almost  every  bond,  as  such  bonds  seldom  ex- 
press or  recite  the  consideration  for  the  prom- 
ise of  the  surety.  The  books  oftbn  speak  of 
original  and  collateral  sureties  and  &:uar- 
antors,  but,  as  observed  by  Kent  (3  Com. 
123) ,  "  there  is  no  such  word  in  the  statute  of 
frauds  as  'original'  and  'collateral. '  "  If  the 
agreement  is  to  answer  for  a  debt  or  default 
which  is  wholly  that  of  another,  it  is  within 
the  statute,  the  only  difference  being  that 
the  original  consideration  will  support  the 
surety's  promise  made  as  a  part  of  the  orig- 
inal transaction,  while  it  takes  a  new  con- 
sideration to  support  his  subsequent  promise. 
If,  instead  of  signing  his  name  on  the  back 
of  this  note,  the  defendant  bad  signed  his 
name  on  the  face  of  it,  under  that  of  Connors, 
the  principal  debtor,  he  would,  on  the  face 
of  the  instrument,  appear  to  be  an  original 
joint  maker  of  the  note.  Could  he,  in  that 
case,  avoid  his  liability  by  showing:  that  he 
was  not  in  fact  an  original  maker  of  the  note, 
but  that  he  in  fact  signed  it  several  months 
after  it  came  di\,e?  Certainly  not.  This 
proof  would  go  to  show  that  he  was  a  mere 
guarantor,  and  not  an  original  joint  maker, 
and  that  the  original  consideration  for  the 
note  was  not  the  consideration  for  his  prom- 
ise ;  but,  if  there  was  in  fact  a  new  consid- 
eration for  his  promise,  he  would  still  be 
liable.  This  evidence  would  not  bring  his 
promise  within  the  statute  of  frauds.  The 
same  rule  would  apply  if  he  had  made, 
signed,  and  delivered  to  the  order  of  plain- 
tiffs his  own  promissory  note,  several  months 
after  it  appeared  on  its  face  to  be  due,  of  the 
same  date  as  the  original  note,  and  as  col- 
lateral security  for  the  same  debt.  He  could 
not  avoid  his  liability  on  this  note  by  show- 
ing that  he  was  in  fact  a  mere  guarantor  of 
the  antecedent  debt  of  Connors,  if  there  were 
in  fact  a  new  consideration  for  his  undertak- 
ing. The  statut«  of  frauds  would  cut  no 
figure  in  the  case.  Now,  it  seems  to  me 
that,  as  far  as  the  statute  of  frauds  is  con- 
cerned, the  case  at  bar  stands  on  the  same 
footing  as  it  would  if  defendant  had  taken 
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either  one  of  these  two  methods  to  secure 
plaiDtiffs,  instead  of  the  method  he  has  taken. 
If  he  had  signed  his  name  at  the  foot  of  the 
original  note  under  that  of  Connors,  or  had 
made  his  own  note  of  the  same  date  and  terms 
as  the  original  note,  instead  of  signing  his 
name  on  the  back  of  that  original  note,  he 
would  in  either  case  appear  to  be  an  original 
maker,  and  so  he  does  in  the  case  at  bar. 
He  can  no  more  avail  himself  of  the  statute 
of  frauds  in  the  present  case  than  be  could 
if  he  had  taken  either  of  the  other  twb  meth- 


ods to  secure  plaintiffs.  This  rule  would 
not  apply  in  the  case  of  Moor  v.  FoUom,  14 
Minn.  340  (Gil.  260),  100  Am.  Dec.  227.  as- 
in  that  case  the  indorser  wrote  over  his  signa- 
ture the  date  of  his  signing,  so  that  it  affirma- 
tively appeared  bj  the  instrument  itself  that 
he  was  not  an  original  maker.  I  know  of 
no  principle  on  which  the  indorser  in  that 
case  should  have  been  held  liable,  as  it  also 
affirmatively  appeared  bv  the  instrument  it- 
self that  he  was  an  irregular  indorser,  through, 
whom  the  note  had  never  passed. 


GEORGIA  SUPREME  COURT. 
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*1.  In  a  suit  upon  a  contract  made  and 
to  be  executed  In  the  state  of  Tennes- 
see^ in  the  absence  of  any  evidence  to  the  con- 
trary, this  court  will  presume  that  the  rules  of 
the  commoo  law  prevail  there. 

8.  According  to  the  roles  of  the  com- 
mon la^PT*  the  indorser  of  a  promissory  note  is 
entitled  to  have  the  same  duly  presented  for  pay- 
ment, and  on  a  f aUure  or  refusal  to  pay  be  Is  en- 
titled to  notice;  and  a  failure  of  the  holder  to 
present  for  payment,  or  to  give  notice  of  non- 
payment, discharges  the  indorser  from  Uabllity. 

8.  Where*  upon  a  promissory  note  ex- 
ecuted and  payable  In  the  state  of 
Tennessee  to  a  named  payee,  or  order,  and 
containing  no  stipulation  for  the  payment  of  at- 
torney's fees,  suit  was  brought  by  a  bolder 
against  the  payee,  who  had  indorsed  upon  the 
note  the  following  undertaking,  signed  by  bim: 
**I  guarantee  attorney's  fees  up  to  10  per  cent  If 
this  note  has  to  be  collected  by  law,  on  (and?)  its 
prompt  payment,"— there  being  no  other  lo- 
dorsement  of  the  paper  by  the  payee;— He/d.  that 
by  the  terms  of  this  agreement,  it  having  been 
made  for  the  purpose  and  in  the  course  of  nego- 
tiation, the  payee  became  and  was  an  indorser 
thereof,  and  liable  as  such,  with  a  superadded 
liability  for  sucb  reasonable  sums,  not  exceed- 
ing 10  per  cent,  as  migbt  be  expended  for  attor- 
ney's fees  by  the  bolder  in  tbe  collection  of  tbe 
note.  He/d,  further,  that  in  order  to  bind  the 
payee  for  tbe  pasrment  of  tbe  note,  it  was  in- 
cumbent upon  tbe  plaintiff  to  prore  present- 
ment and  notice  of  nonpayment.  Held,  further, 
that,  in  order  to  charge  the  payee  with  tbe  pay- 
ment of  attorney's  fees,  it  must  appear  that  in 
tbe  effort  to  recover  from  the  maJcer  the  sums 
due  on  tbe  note  the  bolder  bad  incurred  a  liabil- 
ity or  bad  expended  for  attorney's  fees  tbe 
amount  sought  to  be  recovered  from  tbe  payee, 
not  exceeding  10  per  cent  of  tbe  debt  due. 

*Headnote8  by  Atkinson,  J. 


NOTB.— As  to  stipulations  for  attorney's  fees  in 
note,  see  also  Bowie  v.  Hall  (Md.)  1 L.  R.  A.  546,  and 
note:  Wright  v.  Traver  (Mich.)  3  L.  R.  A.  60.  and  note; 
Exchange  Bank  v.  Tuttle  (N.  Y.)  7  L.  H.  A.  445. 
and  note;  Montgomery  v.  Crostbwalt  (Ala.)  12  L.  R. 
A.  140:  Bank  of  Commerce  v.  Fuqua  (Mont.)  14  L.  R. 
A.  588:  Farmers  Nat.  Bank  v.  Sutton  Mfg.  Co.  (C. 
C.  App.  6tb  C.)  17  L.  R.  A.  506;  Dorsey  v.  Wolff  (111.) 
18  L.  R.  A.  4:28. 
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(April  t,  1896.) 

ERROR  to    the  Circuit  Court   of  Bartow 
County  to  review  a  judgment  in  favor  of 
f)laintiCF  in  an  action  brought  to  enforce  an  al- 
eged  guaranty  of  the  collection  of  a  promis- 
sofT  note.    Reversed, 
The  facts  are  stated  in  the  opinion. 
Mr.  J.  W.  Atkin  for  plaintiff  in  error. 
Messrs.  J.  B.  Conyers  and  Graham  T«. 
Holtselaw  for  defendant  in  error. 

Atkinson,  «/.,  delivered  the  opinion  of 
the  court : 

Except  as  controlling  those  matters  which 
are  so  essentially  local  in  their  nature  as  to 
be  at  all  times  the  subject  of  special  statu- 
tory regulation,  and  which,  by  reason  of  this 
peculiar  characteristic,  are  embraced  within 
the  term  "local  idiosyncrasies^  of  the  law, 
the  rules  of  the  common  law  have  been 
adopted  in  most  of  the  states  of  the  Union ; 
and  the  property  rights  of  the  citizens  of  such 
states  have  been  adjusted  with  reference  to, 
and  the  laws  governing  the  same  adminis- 
tered in  accordance  with,  its  doctrines.  This 
is  the  reason  of  the  rule  that,  as  to  such  nuit- 
ters  concerning  which  there  is  no  such  recog- 
nized variance  between  the  laws  of  another 
state  and  that  law  which  is  the  common 
source  of  all  our  jurisprudence  as  will  afford 
to  the  courts  of  different  states  a  basis  for 
judicial  cof^nizance  of  such  difference,  the 
courts  of  one  state  will  presume,  in  the  con- 
struction of  contracts  executed  and  to  be  per- 
formed in  another,  that  the  rules  of  the  com- 
mon law  prevail  there,  and  will  determine 
the  rights  of  litigants  accordingly.  This  is 
a  salutary  rule,  and  one  which  has  been 
adopted  in  this  state  (see  Woodruff  v.  Saul, 
70  Ga.  271) ,  and  is  one  of  such  general  ac- 
ceptance as  to  be  recognized  by  the  courts  of 
last  resort  in  most  of  tnc  states  of  the  Union. 
1  Whart.  Ev.  ^^  814  et  seq.;  Rape  v.  Heaton, 
9  Wis.  328.  76  Am.  Dec.  269 ;  SherriU  v. 
Uopkins,  1  Cow.  103 ;  Monroe  v.  Dovglass,  5- 
N.  Y.  447 ;  BrimhaU  v.  Van  Campen,  8  Minn. 
18  (Gil.  1),  82  Am.  Dec.  US;  Newton  v. 
Cocke,  10  Ark.  169 :  Seaborn  v.  Henry,  30  Ark. 
469 ;  Martin  v.  Ilazzard  Poioder  Co.  2  Colo. 
596 ;  Johnson  v.  Chambers,  12  Ind.  102 ;  Me- 
Anally  v.  O'Neal,  56  Ala.  299. 

2.  The  contract  of  the  indorser  is  not  that 
he  will  at  all  events  pay  a  bill  which  he  has 
by  the  act  of  his  indorsement  transferred  to 
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another,  but  bis  agreement,  by  the  common 
law,  is  to  pay  upon  demand  by  the  holder 
upon  the  drawer,  and  notice  of  nonpayment 
or  of  dishonor  to  him.  The  rule  which  re- 
quires notice  to  the  indorser  of  nonpayment, 
as  a  prerequisite  to  his  liability,  is  based 
upon  the  implied  undertaking  of  the  indorsee 
that  he  will  use  due  diliizfence  in  the  prose- 
cution of  his  demand  against  the  maker; 
that  he  will  present  the  paper  for  payment 
immediately  upon  its  maturity,  and  will  not, 
by  his  negligence,  expose  the  indorser  to  a 
hazard  of  loss,  against  which  he,  in  case  of 
notice  of  dishonor,  might  be  able  otherwise 
to  protect  himself.  And,  if  he  fail  to  per- 
form this  duty  to  give  timely  notice  of  non- 
Sayment,  the  law  presumes  injury  to  the  in- 
orser,  and  discharges  him.  A  formal  protest 
for  nonpayment,  inoueh  now,  in  this  and 
many  other  states,  required  by  statute,  in  cer- 
tain cases,  was  not  necessary  by  the  law  mer- 
chant, save  only  as  to  foreign  bills  of  ex- 
change ;  and  as  the  present  case  involves  only 
the  application  of  the  rules  of  the  law  mer- 
chant to  the  contract  now  under  considera- 
tion, formal  protest  for  nonpayment  was  not 
necessary  here  in  order  to  bind  the  indorser. 
Protest  was  deemdd  necessary  only  as  a  cer- 
tain add  simple  means  of  Proving  present- 
ment of  the  paper,  and  the  fact  that  the  same 
was  dishonored,  and  the  rule  requiring  it  was 
applicable  only  to  foreign  bills  of  exchange ; 
and  as  we  have  seen,  except  where  required 
by  statute,  this  formality  is  not  requisite  in 
order  to  bind  an  indorser.  Notice  to  him  of 
nonpayment,  however,  is  nevertheless  indis- 
pensable, as  that  is  one  of  the  conditions  upon 
which  he  becomes  liable  upon  his  contract  of 
indorsement.  The  time  within  which  such 
notice  was  to  be  given  was  not  fixed  by  any 
unvarying  rule,  under  the  common  law.  It 
was  only  requisite  that  demand  be  made 
immediately  upon  maturity  of  the  paper,  and 
that  notice  of  nonpayment  should  be  given 
within  a  reasonable  time ;  and  a  reasonable 
time  would  depend  to  a  great  extent  upon  the 
means  of  transportation,  and  the  facilities 
existing  at  the  point  where  the  paper  was 
presented  for  payment  for  the  transmission  of 
that  class  of  intelligence.  In  most  of  the 
states  of  the  Union,  by  adjudged  cases,  where 
no  statute  prescribes  the  time  within  whfch 
notice  shall  be  given,  the  term  ** reasonable 
time**  has  been  defined  with  such  certainty 
and  precision  as  to  afford  almost  a  fixed  rule 
upon  that  subject.  This  case  being  referable 
to  common-law  principles  for  its  solution,  as 
to  whether  or  not  this  indorser  received  no- 
tice at  all,  and,  if  so,  whether  he  received 
it  within  a  reasonable  time,  taking  into  con- 
sideration the  means  of  communication  be- 
tween the  places  where  the  paper  was  pre- 
sented for  payment  and  the  residence  of  the 
indorser,  would,  if  at  all  doubtful,  present 
questions  of  fact  for  a  jury,  it  being  burne 
in  mind  that  notice  itself  was  indispensable 
to  his  liability.  Chitty,  Bills,  ♦443;  Dan. 
Neg.  Inst,  g^  970,  971,  1035  et  seq.  But  where 
the  matter  of  fact,  in  the  very  nature  of 
things,  is  not  doubtful,  the  court  may  ad- 
judge, as  a  matter  of  law,  that  in  the  particu- 
lar case  the  notice  is  not  given  within  such 
a  time  as  legally  to  impose  a  liability  upon 
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the  indorser.  Of  course,  no  rule  can  be 
framed  by  which  it  can  be  stated,  as  a  matter 
of  law,  within  what  time,  generally,  a  no- 
tice of  nonpayment  must  be  given  in  order 
to  bind  an  indorser,  for  that  would  depend 
upon  the  particular  facts  of  each  case ;  but 
where  the  facts  are  undisputed,  and  the  time 
allowed  to  elapse  is  manifestly  unreason- 
able, it  may  be  pronounced  with  perfect 
confidence  that  in  a  certain  case  the  notice 
was  not  timely  given.  The  question  then  be- 
comes one  of  law,  and  not  of  fixt,  aad  the 
court  may  and  should  pronounce  thereon- 
without  submitting  it  to  a  jury.  Whitaker 
V.  MmrUon,  1  Fla.  29,  44  Am.  Dec.  627 ;  Van 
JBoesen  v.  Van  AUtyne,  3  Wend.  75 ;  Sice  v. 
Cunningham,  1  Cow.  397 \\Tindal v.  Brown] , 
1  T.  R.  167 ;  Purman  v.  Haskin,  2  Cai.  869. 
In  the  present  case,  according  to  the  evidence 
in  the  record,  some  four  months  elapsed  after 
the  note  became  due  before  it  was  presented 
fur  payment,  and  half  a  month  more  elapsed 
before  notice  of  nonpayment  was  given. 
Surely,  in  this  day  of  fast  mails,  instant  com- 
munication by  telegraph,  and  other  equally 
effective  means  for  transmitting  intelligence, 
it  can  be  with  certainty  said  that  a  delay  of 
four  and  one-half  months  in  giving  notice  of 
nonpayment  upon  a  demand  which  should 
have  been  made,  both  maker  and  indorser  liv- 
ing in  populous  cities,  between  which  there 
is  daily  communication  by  telegraph  and  by 
mail,  with  a  distance  of  not  more  than  100^ 
miles  intervening,  is  unreasonable,  as  a  mat- 
ter of  law.  The  trial  judge  should  have  so 
directed  the  jury,  and  if  they, though  not  so- 
instructed,  found  to  the  contrary,  the  verdict 
was  wrong. 

8.  The  note  sued  ui>on  in  this  case  was 
executed  in  the  state  of  Tennessee,  and  was- 
made  payable  to  the  order  of  the  present  de- 
fendant, at  the  city  of  Chattanooga,  in  said 
state.  Upon  it  the  defendant  made  the  fol- 
lowing indorsement:  **I  guarantee  attor- 
ney's  fees  up  to  10  per  cent  if  this  note  haa 
to  be  collected  by  law,  on  (and?)  its  prompt 
payment.  [Signed]  R.  M.  Pattillo."  After- 
wards, suit  was  brought  by  the  plaintiff,  as 
the  holder,  upon  this  note,  against  the  payee 
alone,  upon  this  indorsement,  as  a  contract 
of  guaranty ;  and  the'  defendant  answered 
that,  if  liable  at  all,  his  liability  was  that 
of  an  indorser,  and  not  as  a  guarantor  mere- 
ly, and,  the  holder  having  failed  to  demand 
payment  promptly  at  maturity  and  give  him 
notice  of  dishonor,  he  was  therefore  dis- 
charged. The  court  riiled  the  contract  of  the 
payee  not  to  be  one  of  indorsement,  and  a  ver- 
dict was  rendered  for  the  plaintiff.  In  order 
to  determine  the  liability  of  the  payee  to  the 
holder, — he  bein^  the  only  person  against 
whom  this  action  is  brought, — it  is  necessary 
to  inquire  what  is  his  true  relation  to  thi* 
paper,  according  to  tne  understanding  and  in- 
tention of  the  parties  at  the  time.  The  note 
passed  into  the  hands  of  the  plaintiff,  who 
was  the  immediate  indorsee.  In  arriving  at 
the  intention  of  the  parties,  it  is  competent, 
necessary,  and  proper  to  inquire  somewhat 
into  the  history  of  the  transaction  out  of 
which  this  indorsement  of  this  paper  grew. 
The  original  maker  had  delivered  the  paper 
to  the  payee,  and  by  the  payee  it  had  been 
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uegotisted,  or  was  in  process  of  negotiation, 
to  the  present  holder.  It  was  necessary,  in 
order  to  invest  the  holder  of  this  paper  with 
such  a  title  thereto  as  would  enable  him  to 
demand  its  payment  of  the  maker,  that  there 
should  be  an  a^^signmcnt  of  the  payee's  in- 
terest to  the  holder.  This  might  have  been 
accomplished  by  an  ordinary  assignment, 
without  liability  over  upon  account  of  the 
paper  to  the  holder  at  all,  or  it  might  have 
been  accompl  ished  by  an  indorsement  by  the 
payee  either  in  blank,  or  to  this  holder.  A 
simple  indorsement  by  the  payee  of  his  name 
upon  the  paper  would  have  served  the  double 
purpose,  both  of  transferring  the  title  to  the 
holder,  and  of  charging  the  payee  with  the 
obligation  to  pay  in  tlie  event  the  maker 
upon  presentation  declined  to  honor  it.  Such 
an  indorsement  would  have  served  to  have 
fixed  absolutely  the  liability  of  the  indorser 
for  the  amount  of  the  note.  In  the  contem- 
plated contract  and  plan  of  negotiation  there 
was  another  clement  of  risk,  not  provided  for 
in  the  note,  and  against  which  the  purchaser 
desired  to  protect  himself;  and  there  was 
therefore  in  contemplation  of  the  parties  a 
necessity  for  some  guaranty  beyond  the  point 
of  mere  redemption  of  the  note  in  the  event 
it  was  dishonored.  The  purchaser  did  not 
desire  to  incur  the  expense  of  a  collection  by 
law.  and  the  note  itself  containing  no  stipu- 
lation for  the  payment  of  attorney's  fees,  in 
order  to  protect  the  holder  against  possible 
expense  on  that  account,  it  was  necessary  in 
some  way  to  charge  the  indorser  with  the 
superadded  obligation  to  pay  attorney's  fees ; 
and  hence  the  form  of  indorsement  employed 
by  them.  Negotiation  and  transfer  of  title 
w"ere  as  much  the  object  designed  to  be  ac- 
complished by  the  parties  to  this  transaction 
as  was  the  guaranty  of  ultimate  redemption 
by  the  maker.  To  accomplish  the  fact  of 
negotiation,  and  to  effectuate  this  primary 
purpose,  it  was  necessary  to  treat  this  entry 
upon  the  back  of  this  note  as  an  indorsement ; 
otherwise,  there  was  nothing  which  gave  to 
the  holder  the  right  to  demand  payment  of 
the  maker.  If,  independently  of  this  indorse- 
ment, there  had  been  another  simple  indorse- 
ment by  the  payee  upon  the  back  of  this 
paper,  this  simple  indorsement  would  have 
had  the  effect  to  transfer  the  title  to  the  paper, 
and,  in  addition,  would  have  bound  the  payee 
to  the  same  obligation  under  which  he  is  now 
held,  save  only  as  to  the  attorney's  fees; 
and  such  a  condition  of  affairs  might  have 
afforded  some  ground  for  treating  the  indorse- 
ment now  under  consideration  as  a  contract 
of  guaranty  only.  Treating  this  indorsement 
as  a  guaranty  only  for  the  prompt  payment 
of  the  note  at  its  maturity,  it  would  impose 
no  greater  obligation  upon  the  payee  than 
would  a  simple  contract.of  indorsement;  for 
the  effect  of  a  simple  contract  of  indorsement 
is  to  transfer  the  title  to  the  paper,  and  give, 
in  addition,  an  implied  guaranty  of  the 
solvency  of  the  maker.  The  form  of  words 
emploved  in  making  this  contract  is  not 
specially  important.^except  in  so  far  as  it 
serves  to  throw  light  upon  the  nature  of  the 
undertaking  upon  the  part  of  the  payee  who 
signed  it.  It  is  the  purpose  designed  to  be 
accomplished,  and  which  is  legally  accom- 
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pi  ished  by  the  fact  of  indorsement,  which 
must  at  last  determine  the  nature  and  char- 
acter of  the  contract.  The  effect  of  indorse- 
ment upon  a  promissory  note  in  the  form  em- 
ployed by  the  parties  to  this  transaction, 
made  by  one  not  a  party  to  the  paper,  might 
be  an  entirely  different  thing  than  when  em- 
ployed by  the  payee,  who  designs  to  ^r^ar- 
antee,  not  only  the  solvency  of  the  maker, 
but  likewise  to  transfer  the  title.  In  the 
former  case,  — that  is,  in  the  case  of  a  stranger 
to  the  paper, — such  a  contract  would  import 
nothing  more  than  a  contract  of  guaranty, 
for  the  reason  that  he  would  have  no  title 
which  he  could  transfer,  and  therefore  the 
only  object  which  he  could  legally  accom- 
plish by  making  such  indorsement  would  be 
to  guarantee  the  solvency  of  the  maker.  Bnx 
in  the  case  of  the  payee,  who  in  the  delivery 
of  the  paper  may  have  a  dual  purpose  to  ac- 
complish, and  in  a  case  where,  in  the  course 
of  the  negotiation  of  the  paper,  and  as  a  part 
of  the  transaction  which  resulted  in  a  com- 
plete change  of  ownership,  that  interpreta 
tion  is  the  more  natural  one  which  gives  to 
this  entry  such  force  as  an  indorsement  as 
will  serve,  not  only  to  transfer  by  that  act 
the  title,  but  at  the  same  time  guarantee  the 
solvency  of  the  maker,  with  an  enlarged 
and  extended  liability,  resulting  from  "the 
special  guaranty  of  attorney's  fees.  Such  a 
construction  gives  effect  to  every  word  con- 
tained in  the  special  indorsement,  and  at  the 
same  time  gives  full  expression  to  the  inten- 
tion of  the  parties,  as  manifested  by  the 
whole  history  of  this  transaction-  This  guar- 
anty of  attorney's  fees  was,  as  we  have  seen, 
necessary,  or  deemed  such  by  the  holder,  as 
the  ordinary  contract  of  indorsement — the 
note  itself  not  stipulating  for  the  payment  of 
attorney's  fees— would  not  bind  the  payee, 
in  the  event  of  default,  to  the  payment  of 
expenses  of  collection,  whereas,  aside  from 
this  guaranty,  the  mere  indorsement  would 
otherwise  fully  bind  the  payee.  Whatever 
seeming  ambiguity  may  be  involved  in  the 
terms  "on"  or  "and"  its  prompt  payment  is 
instantly  dispelled  upon  a  careful  analysis 
of  the  words  employed  in  this  special  indorse- 
ment. The  contract  of  guaranty  imposed  in 
this  indorsement,  by  its  very  terms,  whether 
read  **on"  or  read  "and"  its  prompt  payment, 
committed  the  payee  only  to  the  payment  of 
attorney's  fees;  the  guaranty  being  to  pay- 
attorney's  fees  up  to  10  per  cent  if  the  note 
had  to  be  collected  by  law,  and  its  prompt 
payment.  In  the  mere  act  of  transferring  tbe 
title,  treating  this  as  an  indorsement,  tbe 
payee  had  already  guaranteed  the  prompt 
payment  of  the  note  at  its  maturity ;  and 
therefore  there  was  nothing  upon  which 
the  words  "on  its  prompt  payment"  or 
"and  its  prompt  payment,"  could  operate, 
save  only  upon  the  payment  of  attorney's 
fees.  It  could  not  have  been  designed  to 
guarantee  attorney's  fees  up  to  10  per  cent 
"if  this  note  has  to  be  collected  by  law,  on 
its  prompt  payment,"  because,  if  the  note 
were  promptly  paid  according  to  its  tenor,  ii 
could  not  be  collected  by  law  ;  and  therefopp 
the  words  "  on  [if  the  doubtful  word  be  so 
read]  its  prompt  payment"  cannot  be  con- 
strued to  apply  to  the  prompt  payment  of  the 


a895. 


Pattillo  v.  Alexander. 


619 


DOte,  for  such  a  construction  would  impute 
to  the  parties  a  purpose  to  provide  against  a 
contingency  which  by  no  possibility  could 
arise.  Therefore,  to  give  effect  to  the  guar- 
anty at  all,  the  word  must  be  read  "and;" 
and  the  effect  of  this  construction  is  to  guar- 
antee the  prompt  payment  of  the  10  per  cent 
attorney's  fees  in  tlic  event  the  note  had  to 
be  collected  by  law. 

The  question  then  arises.  Does  the  word 
"and,"  as  employed,  operate  to  extend  the 
contract  of  guaranty  to  the  note,  or  is  it 
confined  in  its  operation  to  the  attorney's  fees 
only?  The  use  of  the  words  "and  itsprorapt 
payment,"  instead  of  "on  its  prompt  pay- 
ment," could  not  be  applied  to  the  note,  be- 
cause such  a  guaranty  would  be  wholly 
superfluous ;  for  if,  in  the  act  of  negotiation, 
the  payee,  aside  from  the  special  contract 
with  respect  to  the  prompt  payment  of  the 
note,  binds  himself  to  the  prompt  payment 
of  the  note,  it  were  idle  to  say  that  the  words 
"and  its  prompt  payment"  were  used  with 
reference  to  the  note  itself,  for  by  the  act  of 
indorsement,  which  involves,  not  only  the 
physical  act  of  signing  his  name,  but  de- 
livery for  the  purpose  of  negotiation,  being 
already  bound  to  the  payment  of  the  note, 
and  not  bound  to  the  prompt  payment  of  at- 
torney's fees,  the  words  "and  its  prompt 
payment"  must  of  necessity  refer  to  the  pay- 
ment of  attorney's  fees,  and  not  to  the  note. 
The  evident  object  of  this  guaranty  was  to 
embody  in  the  indorsement  a  feature  of  lia- 
bility which  would  not  inhere  in  the  simple 
contract  of  indorsement  itself;  but  the  (act 
that  the  independent  guaranty  of  attorney's 
fees  accompanies  the  indorsement  of  the  paper 
does  not  in  any  sense  militate  airainst  the 
fact  of  indorsement.  The  contract  of  indorse- 
ment is  not  consummated  by  the  mere  signing 
of  one's  name  upon  the  back  of  the  paper. 
Til  is  is  one  of  the  constituent  elements  of 
a  contract  of  indorsement,  but,  in  addition 
to  this,  there  must  be  a  delivery  of  the  paper. 
The  contract  consists  partly  of  the  written 
indorsement,  partly  of  the  delivery  of  the 
bill  to  the  indorsee,  and  may  also  consist 
partly  of  a  mutual  understanding  with  which 
the  delivery  was  made  by  the  indorser  and 
received  by  the  indorsee.  Byles,  Bills,  154. 
Let  us  test  the  effect  of  this  paper  by  another 
illustration:  It  will  be  admitted  that  title 
in  a  chose  in  action  is  necessary  to  authorize 
the  holder  to  maintain  an  action  thereon 
against  another.  Suppose,  instead  of  this 
being  an  action  against  the  indorser  of  this 
paper  to  bind  him  as  a  guarantor  or  indorser 
upon  this  contract  of  indorsement,  the  action 
had  been  by  the  holder  (suins:  in  his  own 
name)  against  the  maker  of  this  paper.  Sup- 
pose the  maker  had  objected  to  its  introduc- 
tion in  evidence  upon  the  ground  that  it  was 
made  payable  to  a  named  payee,  and  had  not 
been  by  him  indorsed  so*  as  to  vest  title  in 
the  holder.  It  would  have  been  competent 
to  establish  the  contract  of  indorsement,  and 
the  consequent  assignment  of  the  title  of  this 
paper  to  the  holder,  by  showing  the  actual 
signing  of  the  indorsement  now  under  con- 
sideration, and  by  showing,  in  addition 
thereto,  that  this  contract  was  made  in  the 
course  of  the  negotiation  of  this  paper,  and 
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that  in  pursuance  of  its  negotiation,  under 
this  indorsement,  the  paper  was  actually  de- 
livered by  the  payee  to  the  present  holder. 
The  fact  of  delivery  would  have  to  be  proven 
by  extrinsic  testimony.  It  might  be  pre- 
sumed from  the  possession  of  the  holder,  but 
the  purpose  for  which  the  delivery  was  made 
could  likewise  be  established  by  parol  evi- 
dence. There  could  be  little  doubt,  under 
such  circumstances,  that,  for  the  purpose  of 
a  transfer  of  title,  this  indorsement  would 
have  been  held  to  be  an  indorsement  by  the 
payee.  Upliam  v.  Pnnce,  12  Mass.  14 : 
Blakely  v.  Grant,  6  Mass.  888;  Myrick  v. 
Hasey,  27  Me.  9,  46  Am.  Dec.  583.  As  an 
other  illustration,  let  us  suppose  that,  instead 
of  having  sued  the  oayee  upon  this  paper  as 
upon  a  promissory' note,  the  plaintiff  had 
sued  him  specifically  as  an  indorser  thereon, 
but  in  the  same  action  with  the  maker,  and 
in  the  county  of  the  latter 's  residence,  if 
within  this  state  ;  and  let  us  suppose  that  the 
payee  had  filed  a  plea  to  the  jurisdiction, 
setting  up  that  he  was  not  an  indorser  upon 
the  paper.  It  would  have  been  competent 
for  the  holder  of  the  paper  to  have  established 
his  liability  as  an  indorser,  and  the  conse 
quent  jurisdiction  of  the  court,  by  showing 
that  the  payee,  being  the  owner  of  this  paper, 
made  this  indorsement  in  the  course  of  its 
negotiation  for  the  purpose  of  passing  the 
title,  and,  in  pursuance  of  this  contract,  de 
livered  the  same  to  the  holder.  Proof  of  the 
purpose  for  which  he  signed  it,  and  that 
the  delivery  was  made  in  order  to  effectuate 
the  purpose  to  transfer  the  title,  would  bind 
him  as  an  indorser.  The  plaintiff  in  the 
present  case  brings  this  action  upon  this 
promissory  note  and  this  alleged  contract  of 
guaranty,  without  undertaking  to  state  dis- 
tinctly how  or  wherein  the  payee  would  be 
liable  to  him  upon  the  paper.  There  is  no 
possible  theory  upon  which,  upon  the  paper 
itself,  the  defendant  could  be  liable  to  the 
plaintiff  except  upon  the  theory  that  this 
alleged  guaranty  by  the  payee  was  really 
operative  as  a  contract  of  indorsement.  If 
the  promissory  note  in  question  had  been  de- 
livered in  pledge,  merely  as  collateral  secu- 
rity to  a  main  obligation,  and  had  been  by 
the  payee  indorsed  in  the  form  here  under 
(iiscussion,  there  would  have  been  great  force 
in  the  assumption  that  this  was  a  mere  guar- 
anty by  the  payee  of  the  solvency  of  the 
maker  of  this  note;  for,  if  not  intending  to 
negotiate  it  at  all,  but  merely  to  deliver  it 
in  pledge,  this  guaranty  had  been  made, 
it  woula  not  have  had  the  effect  to  pass  the 
title,  but  merely  to  guarantee  the  solvency 
of  the  maker  of  the  note,  and  if,  as  ancillary 
to  a  suit  for  the  recovery  of  the  main  debt, 
this  action  had  been  brought  against  this 
payee  as  a  guarantor,  this  entry  could  not  be 
treated  as  an  indorsement  of  the  paper,  be- 
cause the  delivery  in  pledge  is  entirely  con- 
sistent with  the  form  of  indorsement  here 
employed,  and,  upon  proof  that  by  the  act  of 
delivery  it  was  not  assigned  to  negotiate  the 
paper,  the  idea  of  a  design  to  enter  into  the 
technical  contract  of  indorsement  would  be 
rebutted.  Thus,  at  last,  we  see  that  the  in- 
tention of  the  party,  as  manifested  in  the  act 
of  delivery,  is  the  real  key  to  the  solution 


620 


Oboboia  Sufbsmb  Cottbt.* 


Apr.^ 


of  whatever  legal  difficulties  may  surround 
the  construction  of  this  contract. 

This  discussion  has  proceeded,  of  course, 
upon  the  idea  that  this  controversy  is  at  first 
band,— it  is  hetween  the  original  parties  to 
this  transaction.  The  nature  of  the  indorse- 
ment may  be  explained,  as  between  these 
parties,  by  showing  the  purpose  of  the 
delivery.  If  the  controversy  had  arisen 
upon  a  paper  which  was  by  its  own  terms 
negotiable,  or  which  by  subiBequent  indorse- 
ment in  blank  by  the  payee  had  been  thus 
rendered  negotiable,  and  upon  such  a  paper 
this  special  indorsement  had  been  entered  by 
a  holder  other  than  the  payee,  and  the  issue 
had  been  thus  between  such  an  indorser,  or 
an  original  payee  of  a  paper  negotiable  by 
delivery  only,  and  an  innocent  third  party, 
different  rules  would  orevail.  To  negotia- 
tion of  a  paper  not  by  Its  own  terms  negotia- 
ble, indorsement  or  assignment  is  absolutely 
essential,  and  a  contract  of  guaranty  merely 
of  the  solvency  of  the  maker  a>uld  not  amount 
either  to  an  assignment  or  indorsement.  The 
payee  or  a  subsequent  indorsee  alone  can  en- 
ter into  the  technical  contract  of  indorsement, 
because  they  in  succession  alone  have  power 
to  transfer  or  assign  ibe  paper ;  but  any  per- 
son may  guarantee  the  solvency  of  the  maker, 
and  be  liable  as  a  guarantor.  In  Geiwi'  Mfg, 
Co,  V.  Jones,  90  Ga.  807,  Chief  Justice  Bleck- 
lev  uses  this  significant  language,  in  dealing 
with  a  CHse  in  which  the  tollowinff  indorse- 
ment was  made  upon  the  note  sued  upon  by 
a  person  other  than  a  party  to  the  contract: 
""For  a  consideration  not  herein  named,  we 
guarantee  the  payment  of  this  claim**  to  the 
Geiser  Manufacturing  Company.  In  discus- 
sing this  the  chief  justice  says:  ''Had  the 
Geiser  Manufacturing  Company,  the  payee 
of  these  notes,  signed  a  contract  upon  them 
with  a  third  person,  in  the  terms  of  that 
placed  ihereon  by  Jones  <&  Toll  [who  were 
the  third  persons  making  the  indorsement], 
and  had  afterwards  negotiated  them  to  a  third 
person,  the  Geiser  Company  could,  under  our 
law,  be  sued  and  made  answerable  as  indors- 
ers. "  He  cites,  as  authority  for  this  proposi- 
tion, Vamant  v.  Arnold,  81  Ga.  210.  In  the 
latter  case  it  was  held  by  this  court  that,  not- 
withstanding a  superadded  obligation  in 
some  respects  similar  to  the  one  under  con- 
sideration in  this  case,  a  contract  of  indorse- 
ment was  nevertheless  complete.  It  has  been 
questioned  somewhat  whether  the  view  here 
presented  as  to  the  character  of  the  contract 
made  by  this  indorsement  is  not  in  conflict 
with  the  view  taken  by  the  Supreme  Court 
of  the  United  States  in  the  case  of  Central 
Trust  Co.  V.  First  Nat.  Bank,  101  U.  8.  68, 
25  L.  ed.  876.  It  will  be  seen  upon  exam- 
ination of  that  case  that  the  indorsement 
signed  by  the  payee  was  intended  as  a  simple 
guaranty  of  the  solvency  of  the  maker.  It 
was  not  the  form  of  indorsement  usually  em- 
ployed in  the  transfer  of  negotiable  paper  in 
strictly  commercial  transactions,  and  this 
guaranty  by  the  payee  itself  indicates  that 
the  trust  company  discounted  it,  not  upon  the 
faith  of  the  credit  of  the  original  maker,  but 
upon  the  faith  of  the  guaranty  alone.  The 
form  of  the  contract  of  guaranty,  accompanied 
by  a  delivery  thereunder,  would  of  itself 
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serve  to  charge  the  trust  company  with  no- 
tice of  any  defenses  the  maker  might  have 
had,  and  thus  take'  it  out  of  the  rule  which- 
protecta  innocent  purchasers  without  no- 
tice against  pre-existing  defenses.  In  order 
for  a  transfer  or  assignment  to  confer  upon  an^ 
indorsee  the  benefit  of  this  rule  it  must  be  ac- 
complished according  to  the  law  merchant  \. 
that  is,  by  indorsement.  No  transfer  by  any 
other  method  accomplishes  this  result,  and' 
the  decision  now  under  review  is  only  author- 
ity for  the  proposition  that  the  form  of  in- 
dorsement then  under  consideration,  whei> 
employed  in  the  transfer  of  paper,  was  not 
such  an  indorsement,  according  to  the  strict 
technical  significance  of  that  term,  as  would 
cut  off  the  defenses  of  the  maker.  In  that 
case  the  question  was  not  whether  the  trust 
company  was  such  an  indorsee  as  to  acquire 
a  title  to  the  chose  in  action,  but  whether, 
under  the  form  of  indorsement  employed,  it 
was  such  an  indorsee  as  to  cut  off  equitable 
defenses  of  the  maker.  So  the  question  in 
this  case  is  not  whether  the  contract  under 
consideration  is  such  an  indorsement,  in 
its  strict  technical  sense,  as  cuts  off  de- 
fenses of  the  maker,  but  whether  the  payee 
is  such  an  indorser  as  entitles  him  to  notice. 
He  may  be  the  latter,  and  not  the  former. 
We  think  he  falls  within  the  latter  class. 
The  mere  guaranty  of  a  paper  does  not  in- 
volve the  idea  of  negotiation  nor  negotiation 
necessarily  the  idea  of  guaranty,  unless  the 
contract  of  assignment  be  of  such  a  character 
as  to  operate  as  a  guaranty  of  the  solvency 
of  t^e  maker ;  and  the  mere  fact  that  the  con- 
tract of  the  indorser  may  contain  a'stipula- 
tion  for  a  guaranty  which  extends  his  obliga- 
tion beyond  that  of  a  mere  indorser  does  not 
affect  his  leeal  relation  to  the  paper.  Part- 
ridge V.  Davis,  20  Vt.  499 ;  Deck  v.  Works,  18^ 
Hun,  266.  A  contract  in  the  following  form, 
indorsed  upon  a  promissory  note :  "  We  guar- 
antee payment  of  this  note,  waive  demandi 
and  notice  of  nonpayment, " — was  held  to  be- 
an indorsement  with  an  enlarged  liability. 
Robinson  v.  Lair,  31  Iowa,  9.  A  gnaranty^ 
indorsed  on  a  note  by  the  payee  thereof  mayr 
operate  as  well  as  an  indorsement  as  a  guar- 
anty, and  may  make  the  party  signing  liable 
as  an  indozsef.  Oreen  v.  Buirows,  47  Mich. 
70 ;  Heard  v.  Dubuque  County  Bank,  8  Neb. 
10,  80  Am.  Rep.  811.  As  between  the  origi- 
nal parties,  in  considering  the  effect  of  con- 
tracts of  guaranty,  the  court  will  look  to 
all  the  surrounding  circumstances,  and  will 
not  be  necessarily  controlled  by  the  use  of 
the  word  "guaranty,"  according  to  its  tech- 
nical acceptation.  We  think  that  the  prin- 
ciple that  a  guarantv  indorsed  on  a  note  by 
a  third  person  would  amount  to  a  contract  of 

fuaranty  only,  while  a  similar  guaranty  in- 
orsed  on  a  note  by  the  payee  thereof  in  the 
course  of  and  for  the  purpose  of  negotiation* 
constitutes  an  inddrsement,  is  sustained  by 
the  principle  decided  in  the  Oeiser  Case, 
supra,  and  likewise  in  Tuttlev.  Bartholomew, 
12  Met.  452.  In  the  case  of  Prosser  v. 
Luqueei\  4  Hill,  420,  40  Am.  Dec.  288, 
Chancellor  Walworth,  in  the  New  York  court 
of  errors,  having  under  review  an  indorse* 
ment  upon  a  promissory  note  in  the  follow- 
ing words :    **  For  value  received,  I  guarantee 
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-the  payment  of  the  within  note,  and  waive 
notice  of  nonpayment/ — held  that  such  guar- 
anty amounted  to  an  indorsement,  and  that, 
under  a  statute  authorizing  indorsers  and 
makers  to  be  sued  in  the  same  action,  the  ac- 
tion was  properly  brought  against  the  guar- 
antor as  an  indorser.  In  defining  the  nature 
of  this  contract  he  uses  this  language :  ""  But 
a  general  ffuarant^  like  this,  upon  a  note 
payable  to  bearer,  is  in  law  a  general  indorse- 
ment of  the  note,  with  a  waiver  of  the  con^ 
dition  precedent  of  a  notice  of  nonpayment 
by  the  drawers.  It  is  true  that  in  the  present 
case  the  note  was  not  payable  to  bearer,  but 
there  is  a  stronger  reason  why  the  Indorsement 
in  the  present  case  should  be  construed  to  be 
a  regular  contract  of  indorsement,  in  a  strict 
•  commercial  sense,  inasmuch  as,  the  paper  not 
being  negotiable  by  delivery  alone,  an  in- 
dorsement must  have  been  made  by  the  payee 
in  order  to  transfer  the  title.  In  Buck  v. 
Davenport  Sav.  Bank,  29  Neb.  407,  the  fol- 
lowing  words  were  written  upon  the  back  of 
a  negotiable  note,  and  signed  by  the  payee: 
*^  Demand,  notice,  and  protest  waived,  "and 
payment  guaranteed. "  This  was  held  to  con- 
stitute a  valid  contract  of  indorsement  by 
the  payee,  with  an  enlarged  liability.  In 
other  words,  this  decision  simply  means 
that  without  the  guaranty  of  payment,  and 
waiver  of  notice  and  protest,  the  liability 
would  have  been  simply  that  of  an  indorser 
in  blank,— that  is,  a  liability  dependent  on 
demand  and  notice, — and  the  waiver  of  notice 
of  nonpayment  served  simply  to  extend  the 
liability  of  the  indorser,  by  making  him 
liable  upon  the  nonpayment  of  the  paper. 
To  the  same  effect  is  Heard  v.  Dubuque 
County  Bank,  8  Neb.  10,  80  Am.  Rep.  811. 
In  the  case  of  Jaffray  v.  Krauss,  79  Hun, 
449.  it  was  held  that  where  a  married  woman 
was  the  payee  in  a  promissory  note,  and  made 
and  signed  thereon  the  following  indorse- 
ment :  **  I  hereby  charge  my  separate  estate 
with  the  payment  of  this  note," — this  consti- 
tuted an  indorsement,  only,  in  the  strict  com- 
mercial sense,  and,  though  the  effect  of  the 
indorsement  was  likewise  to  charge  her  sepa- 
rate estate  with  the  ultimate  redemption  of 
the  paper,  it  was  nevertheless  an  indorse- 
ment, and  that  she  was  entitled  to  notice  of 
nonpayment,  as  an  indorser,  in  order  t^  bind 
her  and  her  separate  estate  to  the  payment  of 
the  paper.  It  was  insisted  in  that  case  that, 
inasmuch  as  the  indorsement  was  made  to 
give  an  additional  credit  to  the  transferee  of 
the  paper,  she  became  and  was  thereby  only 
a  surety  to  the  maker,  and  was  not,  therefore, 
entitled  to  notice  as  an  indorser.  It  will  be 
observed  that  she  was  the  payee  in  this  paper. 
The  legal  title  to  the  promise  of  the  maker 
was  in  her.  The  indorsement  was  entered 
for  the  purpose  of  negotiating  the  paper,  and 
that  fact  gave  her  her  character  as  indorser. 
If,  on  the  contrary,  she  had  not  been  the 
payee,  and  the  memoranda  had  been  placed 
there  simply  for  the  purpose  of  stren^tbenin;^ 
the  credit  of  the  maker,  her  position  then 
would  have  been  that  of  a  guarantor,  simply, 
and  she  would  not  have  been  entitled  to 
notice.  The  court  says :  "  It  is  to  be  observed 
that  the  notes  were  payable  to  her  order, 
and  indorsed  by  her,  as  far  as  the  transfer  of 
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the  notes  was  concerned,  in  blank,  and  she 
simply  made  the  special  provision  in  order 
to  charge  her  separate  estate.  It  was  clearly 
intended  to  be  an  indorsement  by  this  married 
woman,  and  there  was  no  intention  upon  her 
part  of  assuming  any  other  liabilities  than 
any  payee,  by  indorsing  a  promissory  note, 
usually  intends.  The  payee  of  a  note,  who 
indorses  the  same  for  the  purpose  of  giving 
credit  to  the  maker,  does  not  thereby  become 
a  simple  surety,  although  such  Indorser 
knows  that  the  indorsement  is  asked  for  for 
the  purpose  of  giving  credit  to  the  maker 
upon  the  purchase  of  goods,  and  that  the 
note  will  be  used  for  such  purpose.  That  is 
the  whole  transaction  as  alleged  in  the  com- 
plaint, and  such  allegations  in  no  way  alter 
the  rights  of  the  defendant,  or  change  the 
character  of  her  contract. "  So,  in  the  present 
case,  the  note  sued  upon  was  made  payable 
to  the  order  of  the  defendant,  and  was  in- 
dorsed by  him,  as  far  as  the  mere  transfer  of 
the  note  was  concerned,  in  blank,  and  he 
simply  made  a  special  provision  in  order 
to  charge  himself  with  liability  for  attorney's 
fees  upon  the  happening  of  the  c<^ntingency 
therein  provided  for.  This  latter  undertak- 
ing In  no  way  affected  his  character  as  an 
indorser.  So  far  as  that  element  of  liability 
is  concerned,  it  remained  unchanged  and 
wholly  unaffected  by  his  additional  under- 
taking. Inasmuch,  then,  as  this  contract 
of  indorsement  was  made  for  the  purpose 
of  passing  title  to  this  promissorv  note  to 
the  present  holder,  and  was  made  In  the 
course  of  Its  negotiation,  the  payee's  true 
relation  to  the  paper  was  that  of  an  Indorser ; 
and,  in  order  to  bind  him  to  its  ultimate 
redemption.  It  v«ras  necessary  for  the  plaintiff 
to  have  shown  notice  to  him  of  its  nonpay- 
ment. The  refusal  of  the  court  to  charge  to 
the  effect  that  he  was  entitled  to  notice,  as 
an  indorser,  of  nonpayment,  was  error,  and 
a  new  trial  upon  that  ground  should  have 
been  awarded. 

In  addition  to  principal  and  Interest,  the 
jury  found  for  the  plaintiff  a  certain  amount 
of  attorney 's  fees.  Treating  this  as  a  contract 
of  guaranty,  and  giving  to  the  plaintiff  the 
most  favorable  view  that  could  be  taken  of 
it,  this  finding  was  wholly  unsupported  by 
the  evidence.  The  contract  of  this  indorser 
was  conditioned  to  pay  attorney's  fees,  not 
exceeding  10  per  cent,  which  might  be  in- 
curred by  the  holder  in  the  collection  of 
the  amount  due  on  the  note  by  law.  The 
record  was  wholly  silent  as  to  any  expense 
Incurred,  or  as  to  the  value  of  the  service  of 
any  attorney  ;  and  therefore  It  was  absolutely 
necessary,  before  the  plaintiff  could  recover 
upon  that  account,  that  he  should  prove, 
either  that  he  had  Incurred  a  certain  amount 
of  expense,  and  that  It  was  reasonable,  and 
within  the  limit  of  10  per  cent,  or  that  the 
service  of  an  attorney  for  that  purpose, 
within  that  limit,  was  reasonably  worth  the 
sum  sought  to  be  recovered.  There  was  no 
proof,  nor  offer  to  prove  either,  and  the  find- 
ing of  the  jury  for  attorney's  fees  was  there- 
fore wholly  unsupported  by  the  evidence. 

We  do  not  deem  it  necessary  or  material 
to  inquire  further  into  the  commission  of  any 
errors  alleged  as  resulting  from  rulings  by 
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the  court  upon  the  trial,  inasmuch  as  the 
main  question  determined  in  this  case,  to 
the  effect  that  this  defendant  was  an  indorser, 


and  entitled  to  notice,  practically  disposes  of 
the  litigation  in  his  favor. 
Judgment  reversed. 


MONTANA  SUPREME  COURT. 


Re  Estate  of  J.  C.  RICKER,  Deceased. 

APPEAL  OF  William  A.  CHESSMAN,  Ex- 
ecutor. 

(U  Mont.  158.) 

1.  A  trust  in  Uuid  bougrht  by  an  execu- 
tor for  himself  Is  not  established  In 
Ikvor  of  the  heirs  by  the  fiftct  that  part 
of  the  purchase  price  was  paid  ft*om 
fkinds  of  the  estate*  where  he  has  lon^  since 


uoeounted  for  such  funds,  with  interest,  and  bis 
aooouute  have  been  annually  approved:  and  the 
fact  of  such  payment  cannot  he  overcome  by  a 
claim  that  a  higrher  rate  of  Interest  ought  to  hare 
been  charged  airainst  him,  which  would  make 
him  still  Indebted  to  the  estate. 

8.  An  executor  may  lawfully  be  allowed 
his  commissions  on  the  disbursements  of  the 
year  at  his  aocountlog  on  the  close  of  the  year. 

8.  The  mere  fact  (that  a  debtor  to  the 
estate  has  the  leg^al  title  to  a  piece  or 
land  does  not  show  that  a  compromise  with 


Note.— IiioWIity  of  executors^  trustees,  etc,<,  for 
compound  interest. 
I.  Origin^  orotcth^  and  oeneral  statement  of  the 

doctrine, 
II.  Principle  of  the  alloujance, 

III.  Option  to  take  interest  or  profits, 

IV.  Grounds  for  allowance. 

a.  CfeneraUy. 

b.  Misconduct  or  gross  delinqitency  generally . 

c.  Uife  and  admixture  of  trust  fund, 

d.  Failure  or  refusal  to  account, 

e.  Neglect  to  inr^eet, 

f .  Improper  investment, 

K,  UnneeessaiHy  calling  in  investment, 
h.  Neglect  in  uHnding  up  or  paying  over, 
1.  Nonperformance  of  truitts  foracpimula- 

tion, 
j.  Neglect  or  violation  of  duty  imposed  hy 

Ktatute, 
k.  Interest  or  profits  made, 
I.  Interest  or  profits  which  might  have  been 
made. 
V.  Who  are  chargeable. 
VI.  Jurisdiction  to  allow. 
Vn.  How  computed, 

a.  Method  of  computing  generally, 

b.  Upon  what  computed, 

o.  When  allowance  sihouJd  commence, 

d.  Rate  per  cent  and  length  of  rests, 

e.  Termination  of  aUou>ance. 

VIII.  What  sufficient  to  releas^from  accountalAlity. 
IX.  Effect  of  aUou)ance  on  compensation. 
X,  Effect  of  allowance  on  costs. 

I.  Origin,  growth,  and  general  statement  of  the  doc- 
trine. 

The  doctrine  of  the  liability  of  executors,  tru8> 
tees,  etc.,  for  compound  mterest.  Is  of  modem 
in^wtb.  It  is  based  upon  the  use  of  the  trust  fund 
by  the  executor  or  other  trustee  for  his  own  bene- 
fit, and  under  the  earlier  Enflrllsh  praotioe  he  was 
not  held  chargeable  with  interest  therefor. 

Thus,  In  Child  v.  Gibson,  2  Atk.  eOB  (1743),  the 
court  refused  to  charge  an  executor  with  interest 
upon  trust  funds  used  by  him,  .saying  that  '*  there 
never  was  a  case  In  this  court  where  a  master  was 
directed  to  charge  interest  upon  an  executor  who 
makes  use  of  assets  come  to  his  hands  in  the  way  of 
his  trade." 

This  case  is  cited  as  an  example  of  a  long  line  of 
cases  decided  at  about  the  same  time  and  previous 
thereto.  All  of  them,  however,  have  been  over- 
ruled by  more  iftodem  decisions,  some  ot  which  will 
be  found  in  this  note,  but  many  of  which  have  been 
omitted  as  not  Involving  the  element  of  compound 
interest.  And  the  liability  of  the  executor  or  other 
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trustees  for  compound  interest  in  a  proper  case  it 
well  settled  in  both  England  and  America,  all  or 
nearly  all  of  the  more  modem  cases  coucedlng  the 
liability,  but  turning  upon  the  question  as  to 
whether  the  facts  of  each  particular  case  bring  it 
within  the  rule. 

There  are,  however,  a  few  exceptions. 

Thus,  in  Atty-Oen.  v.  Solly.  Z  Sim.  518  (18S8)  (set 
forth  infra,  under  heading,  IV.  c.  Use  and  admix- 
ture of  trust  fund),  denying  annual  rests  In  a  case 
in  which  no  fraud  appeared,  the  court  said  that 
Raphael  v.Boehm,ll  Ves-Jr.  92  a805)  (set  forth  infra. 
under  heading,  IV.  i,  Nonperformance  of  trwta 
for  accumulation),  which  is  the  leading  English 
case  upholding  the  doctrine  of  liability,  was  an  ex- 
cepted case,  and  that  it  could  never  understand 
upon  what  principle  Lord  Eldon  confirmed  the 
master^s  report  therein. 

And  in  Re  McCaU's  Estate,  I  Ashm.  857  (1890),  the 
previous  authorities  were  reviewed  and  Schieffelln 
V.  Stewart,  1  Johns.  Ch.  620.  7  Am.  Dec.  607  (1816), 
which  is  a  leading  American  case  upholding  the 
same  rule,  was  disapproved  and  said  to  find  no 
support  in  the  then  present  state  of  the  English 
law.  and  Raphael  v.  Boehm,  supra,  was  said  to  be 
unsupported  by  either  the  previous  or  subsequent 
authorities,  and  the  opinion  was  expressed  that 
the  current  of  authority  was  strongly  against  the 
allowance  of  compound  Interest. 

And  in  Dietterich  v.  Heft,  5  Pa.  87  (1847i.  it  was 
said  that  the  leading  English  case  of  Raphael  v. 
Boehm,  supra,  has  been  much  questioned  in  later 
chancery  decisions,  and  the  principle  strongly  con- 
demned. 

And  in  Re  Lawrence,  2  Connoly,  58  (1889),  the  court 
refused  an  allowance  of  compound  Interest  against 
a  testamentary  trustee  on  a  payment  which  he 
was  ordered  to  make  by  a  decree,  and  allowed 
simple  interest,  but  failed  to  state  the  facts  upon 
which  the  ruling  was  based. 

But  in  Re  Hariand's  Accounts,  5  Rawle,  3S3  (1835), 
the  view  expressed  in  Re  McCalPs  Estate,  supra, 
that  compound  Interest  can  be  awarded  under  no 
circumstances,  at  least  against  an  administrator, 
was  disapproved. 

Though  In  Norris's  A  pp.,  71  Pa,  106  a872),  the 
court  criticized  and  commented  upon  the  rule  laid 
down  in  Re  Harland^s  Accounts,  supra,  that  com- 
pound interest  may  be  charged  in  case  of  gross 
delinquency,  saying  that  no  Instance  was  known 
in  which  any  man  had  ever  yet  paid  compound  in- 
terest by  the  Judgment  of  a  oourt  of  the  state,  and 
that  it  is  to  be  noted  that  they  have  had  a  number 
of  such  oases  before  them. 

And  in  Myers  v.  Myers,  S  McCTord,  Eq.  214,  Id 
Am.  Dec.  648  (1827),  the  allowance  of  compound  in- 
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him  by  tbe  executor  of  a  claim  due  the  estate  was 
improper. 

4.  The  rate  of  compound  interest  paid 
by  an  executor  on  ftmds  retained  in  his 
hands*  whicli  is  more  than  banks  would  pay 
for  a  part  of  the  time,  and  which  has  made 
double  tbe  income  that  could  have  been  obtained 
by  iuvcstinff  the  money  as  directed  by  the  will, 
will  not  be  increased  to  the  maximum  rates  at 
which  there  is  evidence  that  money  could  have 
been  loaned,  with  no  allowance  for  expenses, 
delays,  and  failures,-  especially  where  the  ex- 
ecutor has  disbursed  more  than  $50,000  during  a 
lonR  term  of  years,  and  his  accounts  for  the 
whole  estate  have  been  found  correct  in  every 
item,  and  there  is  no  delinquency  or  suspicion  of 
fraud  on  his  part. 

6.  The  question  of  the  rate  at  which 
executors*  commissions  should  be  com- 
puted cannot  be  raised  for  the  first  time  on  ap- 
peal. 


(May  15,  1883.) 

APPEAL  by  the  executor  from  a  decree  of 
the  District  Court  for  Lewis  and  Clarke 
County  charging  him  with  certain  amounts 
which  it  was  claimed  he  should  account  for  as 
executor  of  J.  C.  Ricker,  deceased.     Reversed, 

The  facts  are  stated  in  the  opinion. 

Messrs.  Hassena  Bullard  and  D.  S. 
Wade,  for  appellant : 

The  failure  to  invest  in  government  securi- 
ties was  not  malversation  or  breach  of  trust. 
The  court  had  the  inherent  authority  and 
power  to  make  the  order  concerning  the  in- 
vestment of  these  funds  when  it  became  neces- 
sary 80  to  do  for  the  protection  or  preservation 
of  the  funds  and  the  Interests  of  the  legatees, 
or  if  it  became  impossible  or  impracticable  to 
carry  out  the  provisions  of  the  will  concerning 
investments. 

Croswell,  Exrs.  &  Admrs.  §  489;  Schouler, 


terest  affainst  trustees  was  discussed,  and  the 
risrht  to  make  it  affirmed,  thougrh  in  that  case  it  was 
not  interest  on  interest,  but  interest  on  profits, 
that  was  allowed. 

The  doctrine  now  obtaining  in  England  is  gener- 
ally stated  in  Penny  v.  Avison,  3  Jur.  N.  8.  82  (1866), 
to  be,  that  more  than  the  usual  and  established  rate 
of  4  per  cent  may  be  charged  upon  balances  due 
from  a  trustee,  first,  when  in  the  opinion  of  the 
court  the  trustee  ought  to  have  received  a  higher 
rate;  second,  when  he  actually  had  received  more; 
third,  when  he  Is  presumed  to  have  received  more; 
and  fourth,  when  he  is  estopped  to  say  that  he  did 
not  receive  more. 

And  in  Jones  v.  Foxall,  15  Beav.  388, 21  L.  J.  Ch.  726 
(1852),  it  was  said  that  in  some  of  the  cases  the  court 
has  charged  the  trustee  with  annual  rests  because 
the  trust  under  which  he  acted  in  distinct  terms 
required  him  to  accumulate  the  fund  at  compound 
interest.  In  other  cases  tbe  principle  seems  to  have 
been  that  the  court  visits  the  executor  or  trustee 
with  an  account  in  the  nature  of  a  penalty  for  his 
misconduct,  where  he  has,  not  merely  committed  a 
breach  of  trust,  but  has  himself  endeavored  to  de- 
rive, or  has  actually  obtained,  some  pecuniary  ad- 
vantage from  the  use  of  the  monej'of  which  he 
has  thus  obtained  possession. 

8o  the  American  rule,  which  seems  to  have  been 
adopted  from  the  more  modern  English  one,  is 
stated  generally  in  DiffenderfTer  v.  Winder,  3  Gill 
&  J.  341  (1831),  and  Winder  v.  Diffenderffer,  2  Bland, 
Ch.  166  (1829),  to  be  that  compound  interest  may  be 
charged  when  a  trustee  or  holder  of  money  has 
been  directed  and  undertakes  to  invest  the  sum 
placed  in  his  hands  in  a  way  to  make  it  productive, 
and  fails  or  refuses  to  do  so.  and  when  a  trustee 
has  received  rents  and  profits  which  he  should 
have  applied  so  as  to  be  productive,  or  toward  the 
maintenance  of  devisees,  but,  failing  or  refusing 
to  do  so,  retains  and  uses  the  money  as  his  own,  in 
a  manner  to  derive  profits  from  it,  and  he  falls  to 
show  clearly  what  these  profits  were. 

And  in  Wright  v.  Wright,  2  McCord,  Eq.  185 
(1827),  it  was  said  that  compound  interest  is  al- 
lowed against  executors  and  other  trustees  only 
when  the  will  creating  the  trust  directs  the  fund 
to  be  laid  out  in  a  particular  way  as  an  accumulat- 
ing fund,  or  when  he  unnecessarily  calls  in  money 
which  is  out  at  interest  and  accumulating,  or  em- 
ploys it  in  trade,  or  in  some  other  manner,  and  re- 
fuses or  neglects  to  account. 

8o  in  Perkins  v.  Hollister,  59  Y t.  848  a887),  and  in 
Barney  v.  Saunders,  57  U.  8. 16  How.  636, 14  L.  ed. 
1047  (1868),  it  was  said  that  when  a  trust  to  invest 
has  been  grossly  or  wilfully  neglected,  or  when 
the  funds  have  been  used  by  the  trustees  In  their 
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own  business,  or  profits  made  of  which  they  gave 
no  account,  interest  is  compounded  as  a  punish- 
ment or  as  a  measure  of  damages  for  undisclosed . 
profits. 

II.  Principle  of  the  allowance. 

Some  of  the  cases,  principally  those  of  an  earlier 
date,  place  the  allowance  of  compound  interest 
against  executors,  trustees,  etc.,  upon  the  ground 
that  it  is  a  punishment  or  penalty  for  gross 
neglect,  mismanagement,  or  misconduct  in  the 
execution  of  the  trust. 

Thus,  in  Jones  v.  Foxall.  15  Beav.  388,  21  L. 
J.  Ch.  726  (1852),  it  was  said,  in  giving  a  general 
summary  of  the  doctrine,  that  the  principle  seems 
to  have  been  that  the  executor  or  trustee  is  visited 
with  an  account  in  the  nature  of  a  penalty  for  his 
misconduct. 

And  in  Saltmarsh  v.  Barrett  81  Beav.  349,  8  Jur. 
N.  8.  737, 81  L.  J.  Ch.  783, 10  Week.  Rep.  640,  5  L.  T. 
N.  S.  87  a862).  it  was  said  that  a  charge  of  5  per 
cent  with  annual  rests  imposed  upon  an  executor 
for  retaining  funds  of  the  estate  and  investing 
them  in  trade,  was  imposed  as  a  punishment  for  his 
conduct. 

8o  in  Bryant  v.  Craig,  12  Ala.  364  (1847),  It  was 
said  that  the  charge  of  compound  interest  seems 
to  be  adopted  as  a  punishment  when,  from  tbe 
gross  mismanagement  of  the  trustee,  it  is  difficult, 
if  not  impossible,  to  ascertain  what  the  income  of 
the  estate  would  otherwise  have  been. 

And  in  Thorn  v.  Garner,  42  Hun,  507  (1886),  in 
which  the  court  refused  to  charge  compound  in- 
terest for  a  mere  neglect  to  invest,  it  was  said  that 
it  was  allowed  in  cases  of  gross  delinquency,  or  as 
a  penalty  for  negligence  or  wrongdoing,  or  for 
some  clear  violation  of  trust. 

So  in  Barney  v.  Saunders,  57  U.  8. 16  How.  535, 14 
L.  ed.  1047  a853),  and  Perkins  v.  Hollister.  59  Vt.  348 
(1887),  the  court  placed  charges  of  compound  in- 
terest in  the  alternative,  as  a  punishment  or  as  a 
measure  of  damages  for  undisclosed  profits,  and  in 
place  of  them. 

The  overwhelming  weight  of  authority,  however, 
holds  the  rule  tl^t  compound  interest,  or  in- 
terest computed  with  periodical  rests,  is  not 
charged  against  executors,  trustees,  etc.,  for  the 
purpose  of  punishing  them  for  any  intentional 
wrongdoing,  but  rather  to  carry  into  effect  the 
principle  enforced  by  courts  of  equity  that  the 
trustee  shall  not  be  permitted  to  make  any  profit 
from  the  unauthorized  use  of  the  trust  fund  and  to 
reach  the  profits  thereby  realized. 

This  was  the  rule  laid  down  and  adopted  in  Miller 
V.  Lux^s  Estate,  100  Cal.  609  (1893),  and  substantially 
the  same  rule  was  adopted  in  Wheelers'.  Bolton,  92^ 


^^24 


Montana  Suprbme  Court. 


May, 


Exra.  &  Admrs.  §  835;  TwaddelVs  App.  5  Pa. 
17:  Lan^ngy.  Lansing,  45  Barb.  182. 

Where  the  trustee  has  performed,  without 
authority,  an  act  which  at  the  time  it  was 
done  was  obviously  for  the  benefit  of  all  con- 
cerned, and  which  upon  proper  application 
would  have  been  ordered,  his  act  will  be  rati- 
fied and  held  of  the  same  validity  as  if  previ- 
ously ordered. 

Gray  v.  Lynch,  8  Gill,  405. 

The  trustee  takes  upon  himself  the  burden 
of  proving  entire  bona  fides  and  that  there  was 
reasonable  ground  to  believe  that  the  fund 
would  be  benefited;  and  if  this  can  be  shown, 
the  courts  will  sustain  his  action. 

Washington  v.  Emery,  4  Jones,  Eq.  82; 
Comwise  v.  Bourgvm,  2  Ga.  Dec.  15. 

But  suppose  there  had  been  a  breach  of 
trust  in  not  following  the  will  as  to  invest- 
ments, what  are  the  consequences?    The  exec- 


utor only  becomes  personally  liable  for  losses, 
if  the  investment  he  made  did  not  equal  the 
investments  directed  by  the  will. 

See  Schouler,  Exrs.  &  Admrs.  §  829,  and 
note. 

In  such  a  case  the  standard  or  measure  of 
loss  would  be  what  would  have  been  made  or 
realized  by  the  estate  or  legatees  if  the  direc- 
tions of  the  will  had  been  followed.  The 
court  will  inquire  and  ascertain  the  amount 
due  if  the  will  had  been  followed. 

1  Perry,  Tr.  §  472,  p.  558,  and  note;  Schou- 
ler.  Exrs.  &  Admrs.  §  836;  TwaddeWs  App.  5 
Pa.  18;  Smith  v.  Wilmington  Coal,  Min.  dt 
Mfg.  Go.  88  111.  498;  Richardson  v.  Knight, 
69  Me.  285. 

With  what  interest  or  rate  of  interest  is  this 
executor  legally  chargeable  under  the  circum- 
stauces  and  proof  in  this  case? 

The  justice  of  charging  an  executor  with 


Cal.  Ifi8  aSOl);  Ringjrold  v.  Rlngffold,  1  Harr.  &  G. 
11. 18  Am.  Deo.  250  (1828);  Perrln  v.  Lepper,  78  Mich. 
466(1888);  Cruce  v.  Cnioe,  81  Mo.  678  a884);  McKfliarht 
V.  Walsh,  24  N.  J.  Bq.  498  (1873):  Utica  Ids.  Co.  v. 
Lynch.  11  Paige,  524  (1846);  Schieffelin  v.  Stewart,  I 
Johns.  Ch.  6S0,  7  Am.  Dec.  607  a815);  Hazard  v.  Du- 
rant,  14  R.  T.  25  (1882);  Tumey  v.  Williams,  7  Yerg. 
173  a834);  Reed  v.  Timmins,  62Tex.  84  (1879);  Burdiok 
V.  Garrick,  L.  R.  5  Ch.  App.  288.  80  L.  J.  Ch.  N.  8. 
889, 18  Week.  Rep.  387  a870);  Ex  parte  Strutt,  1  Cox, 
Ch.  Cas.  439  a788). 

And  in  McKnight  v.  Walsh,  Tumey  v.  Williams, 
Reed  V.  Timmins,  and  Burdick  v.  Gtorriok,  eupra^ 
the  allowance  is  said  to  be  made  on  the  principle, 
either  that  he  has  made,  or  has  put  himself  in  such 
a  position  as  to  be  presumed  to  have  made,  profits 
to  that  extent. 

And  in  Hazard  v.  Durant,  vupro,  because  he  has 
either  actually  or  presumably  made  it  or  ought  to 
have  made  it. 

So  in  Cruce  v.  Cruce,  sapra^  it  was  said  to  be 
charged  for  the  purpose  of  attaining  the  actual  or 
presumed  gains^  and  to  make  certain  that  nothing 
of  profit  or  advantage  remains  to  the  trustee  ex- 
•  cept  perhaps  his  commissions  or  compensation. 

In  Cruce  v.  Cruce,  supra,  the  court  cited  several 
cases  holding  that  a  special  case  must  be  made  out 
to  justify  the  exaction  of  compound  interest,  such 
as  wilful  violation  of  duty,  or  gross  delinquency, 
and  distinguished  them  saying  that  it  was  thought 
that  in  most  of  them  the  special  circumstances 
were  such  as  disclosed  the  actual  gains  to  have  been 
equivalent  to  such  compensation,  or  the  conduct 
of  the  trustee  in  withholding  or  destroying  evi- 
dence of  his  gains  had  left  the  court  at  lit)erty  to 
presume  they  were  fairly  represented  by  such  com- 
putation. 

And  in  Cannon  v.  Apperson,  14  Lea,  563  (1885),  it 
was  said  that  an  executor  or  other  trustee  who  has 
used  the  trust  fund  for  his  own  benefit,  and  thereby 
made  more  than  simple  interest,  will  be  charged 
with  the  whole  profit,  either  by  charging  him  with 
compound  interest,  or  in  such  other  manner  as  Will 
best  carry  out  the  principle  of  giving  the  bene- 
ficiary all  the  profits. 

And  in  Utica  Ins.  Co.  v.  Lynch,  supra,  the  same 
rule  was  applied  to  a  receiver  who  employed  the 
moneys  of  the  receivership  in  trade,  making  more 
than  simple  interest. 

So  in  Perrin  v.  Lepper,  supra.  It  was  held  that 
compound  interest  is  awarded  by  a  court  of  equity 
only  for  the  purpose  of  furnishing  adequate  means 
of  redress  when  the  law  fails  to  do  so. 

And  in  Schieffelin  v.  Stewart,  sut/ra,  the  allow- 
ance was  said  to  be  made  in  order  to  reach  profits 
made  when  they  are  not  otherwise  ascertained. 
29  L.  R.  A. 


And  in  Utica  Ins.  Co.  v.  Lynch,  sujiro,  it  was  said 
that  compound  interest  and  computing  it  with  pe- 
riodical rests  merely  constitutes  a  convenient 
method  of  charging  a  trustee  with  the  amount  of 
profits  supposed  to  have  been  made  by  him  from 
the  use  of  trust  moneys,  when  the  actual  amount 
made  beyond  simple  interest  cannot  be  asoertained. 

And  in  Evertson  v.  Tappen,  6  Johns.  Ch.  497 
(1821),  holding  that  compound  interest  will  not  be 
allowed  in  favor  of  a  trustee,  it  was  said  that  this 
mode  of  computation  is  sometimes  resorted  to  In 
order  to  meet  the  profits  which  the  trustee  may 
have  made  out  of  the  trust  property  and  will  not 
disclose. 

So  in  Miller  v.  Lux*s  Estate,  supra,  it  was  said 
that  where  the  conventional  rate  of  interest  ex- 
ceeds the  statutory  rate,  the  executor  should  be 
charged  with  legal  interest  ooihpounded  annually 
in  order  to  fully  reach  the  profit  realized  by  him 
from  the  use  of  the  trust  fund,  the  rule  being  In- 
tended to  secure  fidelity  in  the  management  of 
trust  estates. 

And  in  Cruce  v.  Cruce,  81  Mo.  676  0884),  it  was  said 
that  the  order  for  the  accounting  of  a  trustee 
should  be  framed  with  reference  to  approximating 
his  gains  from  the  use  of  the  trust  fund,  notwith- 
standing his  failure  to  disclose  his  profits,  when  they 
are  known  to  the  court  by  means  of  other  evidence, 
unless  they  should  be  less  than  a  prudent  manage- 
ment  of  the  fund  should  have  produced. 

As  trustees  are  charged  with  compound  interest 
upon  the  ground  of  the  presumed  gain  to  them 
from  the  use  of  the  trust  fund,  however,  they  will 
not  thus  be  charged  when  the  circumstances  forbid 
the  presumption  of  gain  on  their  part  and  it  ap- 
pears that  they  invested  the  trust  fund  in  good 
faith,  though  in  violation  of  the  trust,  and  though 
the  cestui  que  trust  could  not  be  indemnified  by  a 
less  allowance  than  compound  interest.  Ringgold 
V.  Ringgold,  1  Harr.  &  G.  11, 18  Am.  Dec  260  a826). 

And  in  Ex  parte  Strutt,  1  Cox,  Ch.  Oas.  439  a788), 
an  assignee  in  bankruptcy  was  held  not  to  be 
chargeable  with  interest  on  moneys  retained  in  his 
hands  at  a  greater  rate  than  4  per  cent,  unless  a 
special  case  is  made  for  that  purpose,  as  that  he  had 
made  a  greater  profit  from  the  money. 

And  the  same  rule  was  applied  in  charging  in- 
terest against  executors  on  balances  in  their  hands, 
in  Tebbs  v.  Carpenter,  1  Madd.  290  (1816). 

And  m  FU  Hilliard,  1  Yes.  Jr.  90  a790),  it  was  held 
that  interest  at  4  per  cent  should  be  allowed  against 
assignees  of  a  bankrupt  who  have  received  fimds 
and  failed  to  make  a  dividend,  and  if  it  is  estabUsbed 
that  more  was  made  the  rate  should  be  increased. 

So  in  (Gannon  v.  Apperson,  14  Lea,  668  (1886),  it  was 
said  that  simple  interest  only  will  be  charged  against 
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compound  interest  at  the  rates  fixed  in  this 
case  for  a  long  series  of  years  will  be  realized 
when  it  is  remembered  that  in  loaning  money 
for  a  long  number  of  years,  with  the  utmost 
vigilance  and  care,  there  are  always  losses,  and 
always  times  of  depression  and  stagnation 
when  money  cannot  be  loaned  at  all. 

Kitig  V.  Talbot,  40  N.  Y.  95. 

Compound  interest  will  not  be  charged  or 
allowed  as  a  penalty  or  to  punish  the  executor 
or  trustee.  It  is  only  resorted  to  as  a  means  to 
compel  the  trustee  to  refund  the  interest  he  has 
actually  received  or  that  he  is  presumed  ac- 
tually to  have  received. 

Uitca  Tns.  Co.  v.  Lyndi,  11  Paige,  524; 
Hood*s  Estate,  Tucker,  396;  PrfscotVs  Estate, 
Id.  430;  Spear  V.  Tinkham,  2  Barb.  Ch.  218: 
Manning  v.  Manning,  1  Johns.  Ch.  527;  Me- 
Knight  v.  Walsh,  24  N.  J.  Eq.  498;  English  v. 
Harcey,  2  Rawle,  305;  Be  Harland's  Accounts, 


5  Rawle,  829:  Lighfs  App.  24  Pa.  181;  Re 
McCalVs  Estate,  1  Ashm.  857;  Barney  v. 
Saunders,  57  U.  S.  16  How.  535.  14  L.  ed. 
1047;  WiUiams  v.  PeUicrew,  62  Mo.  460;  SeoU 
V.  Crews,  72  Mo.  261;  7  Am.&  Eng.  Encyclop. 
Law,  p.  430:  Boynton  v.  Dyer,  18  Pick.  1;  I)e 
Peyster  v.  Clarkson,  2  Wend.  77;  Aekerman  v. 
Emott,  4  Barb.  626;  Oarniss  v.  Gardiner, 
1  Edw.  Ch.  128;  Lansing  v.  Lansing,  45  Barb. 
182:  Fay  v.  Hotoe,  1  Pick.  527,  note;  Clemens 
V.  Caldtoell,  7  B.  Mon.  171:  Lukens's  App.  7 
Watts  &  S.  48;  Fall  v.  Simmons,  6  Ga.  272; 
Cartledge  v,  Cutliff,  21  Ga.  1;  1  Perry,  Tr. 
^  471;  Hughes  v.  People,  111  lU.  457;  Wilmer- 
ding  v.  McKesson,  108  N.  Y.  329;  Qratefs 
App.  50  Pa.  189. 

By  what  theory  or  principle  is  the  executor 
required  to  pay  interest  from  the  very'day  of 
his  appointment,  when  he  is  compelled  to  bold 
the  funds  of  the  estate  in  his  i>08session  for  the 


an  executor  or  trustee  who  has  used  tbe  trust  fund, 
where  it  Is  evident  that  the  profit  made  by  him 
<could  DOt  have  exceeded  that  amount. 

And  in  Diliman  v.  HasUnffS.  144  U.  S.  196. 36L.ed. 
378  (1891\  It  was  held  that  the  administrators  of  a 
deceased  airent  who  had  In  rested  money  for  bis 
principal  should  not  be  held  to  account  tor  a 
srreater  rate  of  Interest  than  the  legal  rate  on  the 
money  invested,  in  tbe  absence  of  a  special  agree- 
ment, where  It  does  not  appear  that  they  received 
Interest  at  a  higher  rate. 

8ee  also  Gilman  v.  Oilman,  2  Lans.  1  a870),  set 
forth  infra,  IV.  i,  under  heading,  '"Nonperform- 
ance of  trusts  for  aecumulatUm.  And  see  generally, 
intra,  IV.,  heading.  Grounds  for  aUowance,  and  its 
subdivisions. 

III.  Option  to  take  interest  or  profUs. 


It  has  been  Intimated  that  when  an  executor  or 
other  trustee  has  made  profits  from  the  use  of  the 
trust  fund,  such  profits  should  be  awarded  to  the 
beneficiary  instead  of  interest,  at  least  where  tbe 
amount  can  be  ascertained,  and  that  interest  should 
only  be  given  when  it  would  be  impracticable  to 
ascertain  the  profits. 

Thus,  in  Montgomerie  v.  Wauchope,  4  Dow,  P. 
C.  109  (1816),  in  which  an  allowance  of  Interest  was 
made  against  a  trustee,  curator,  and  tutor  ap- 
pointed cashier  of  the  trust  by  bis  cotrustees,  who 
retained  large  balances  In  his  hands  without  invest- 
ing, a  reversal  wan  bad  and  tbe  case  was  sent  back 
for  review  so  that  It  might  be  ascertained  if  it  were 
tbe  law  of  Scotland  that  the  allowance  should  have 
been  of  the  profit  made  from  the  use  of  the  trust 
fund  as  contradistinguished  from  interest,  and  if  so 
to  give  opportunity  to  present  that  claim  to  the 
court. 

Montgomerie  v.  Wauchope.  supra,  distinguishes 
Raphael  v.  Boehm,  11  Ves.  Jr.  92  (1805),  on  tbe 
ground  tbat  in  that  case  tbe  executors  as  trustees 
were  bound  by  the  very  words  of  the  trust  instru- 
ment to  accumulate  the  trust  fund  by  laying  out 
the  interest  from  time  to  time  to  form  capital. 

So  in  Clark's  Estate.  63  Cal.  856  a879).  it  was  held 
that  an  executor,  who  was  a  farmer  who  used  the 
trust  fund  in  connection  with  bis  own  for  a  num- 
\)er  of  years  in  conducting  bis  farming  operations, 
was  chargeable  with  legal  interest  computed  with 
annual  rests,  wben  from  tbe  nature  of  the  transac- 
tion it  would  be  difficult,  if  not  impracticable,  to 
ascertain  what  profit  was  realized  from  the  trust 
fund. 

And  in  Perrln  v.  Lepper,  73  Mich.  456  (1888),  it  was 
held  that  where  a  surviving  partner,  who  is  also 
executor  of  the  deceased  partner,  converts  theen- 
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tire  assets  of  the  firm  and  most  of  the  individual 
assets  of  decedent  to  his  own  use,  and  files  a  false 
inventory,  and  covers  up  his  fraud  by  false  entries 
and  tbe  suppression  of  books,  papers,  and  docu- 
ments, and  makes  large  profits  which  cannot  be  as- 
certained because  of  his  manipulation  of  tbe  books, 
and  persistently  evades  and  resists  judicial  investi- 
gatlon  and  claims  tbat  nothing  is  due,  and  his  ad- 
ministrator, after  his  death  without  accounting, 
resists  for  years  all  attempts  to  get  at  tbe  true  state 
of  the  firm's  books,— the  estate  will  be  charged  in 
equity  with  tbe  amount  of  capital  furnished  by  tbe 
deceased  partner,  if  it  can  be  ascertained  with  a  rea- 
sonable degree  of  certainty,  and  witb  such  interest 
in  lieu  of  profits,  computed  in  such  manner  and  at 
such  a  rate,  as  will,  in  view  of  all  tbe  facts  and  cir- 
cum8tanoes.repay  what  has  been  lost:  and  the  prof- 
its earned  may  be  allowed  though  greater  than 
compound  interesf.  But  in  making  tbe  allowance 
the  court  will  take  into  consideration  tbe  conse- 
quences of  its  decree  and  see  to  it  that  an  oppres- 
sive or  unjust  result  is  not  reached. 

The  rule  would  seem  to  be  weU  settled,  however, 
that  the  t)eneficiary  may,  in  such  case,  elect,  at  his 
option,  either  to  take  interest  or  profits. 

Thus  in  Docker  v.  Somes,  2  Myl.  &  K.  656,  8  L.  J. 
Ch.  N.  S.  800  (1834),  it  was  held  tbat  where  a  trustee 
mixes  trust  funds  wltb  bis  own  monesrs,  and  em- 
ploys both  in  trade,  tbe  cestui  que  trust  may,  if  he 
prefers,  insist  upon  having  a  proportionate  share 
of  tbe  profits  instead  of  interest  upon  tbe  amount 
of  the  trust  fund  so  employed,  tbe  power  of  the 
court  not  being  confined  to  giving  interest  at  differ- 
ent rates  and  with  or  without  rests. 

And  wbere  an  administrator  invests  in  securities 
not  approved  by  tbe  probate  court,  he  may  be 
charged  with  such  amounts  of  interest  or  principal 
as  be  has  actually  collected,  and  with  simple  inter- 
est for  tbe  time  during  wbicb  interest  was  not  col- 
lected, or,  at  the  option  of  tbe  heir,  with  tbe  prin- 
cipal sum  invested  with  interest  upon  annual  bal- 
ances computed  as  provided  for  in  the  statute  with 
relation  to  general  accounting.  Sanderson  v.  San- 
derson. 17  Fla.  830  (18K)). 

So  where  a  guardian  uses  tbe  money  of  his  ward 
in  trade,  the  ward,  upon  attaining  bis  majority,  is 
entitled  to  take  the  profits  of  the  trade,  or  the 
principal  money  witb  compound  interest.  Dictum 
in  Gully  v.  Dunlap.  24  Miss.  410  (1852). 

And  where  executors  and  trustees  have  violated 
their  trust  by  selling  out  stock  and  lending  the  pro- 
ceeds to  tbeir  friends  upon  personal  security,  charg- 
ing themselves  with  tbe  di\idends  as  before,  the 
beneficiaries  bave  an  option  to  have  the  stock  re- 
placed, or  tbeir  money  produced  by  the  sales  witb 
interest  at  6  per  cent  or  more  if,  more  had  been 
40 
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purpose  of  paying  the  debts  until  a  year  from 
that  date? 

1  Perry,  Tr.  4th  ed.  §  462;  Vox  v.  WUcocks, 
1  Binn.  194,  2  Ara.  Dec.  483:  Vernei^s  Estate, 
6  Watts,  250;  FCndlap  v.  Smith,  7  Serg.  &  R. 
264;  Bitzer  v.  Uahn,  14  Serg.  &  R.  282;  Com. 
V.  Maieer,  16  Serg.  &  R.  416;  Walthour  v. 
Wahhour,  2  Grant,  Cas.  102;  Lewin,  Tr.  279; 
Ogiltie  v.  Ogilme,  1  Bradf.  356;  Jacot  v.  Em- 
mett,  11  Paige,  145. 

After  the  expiration  of  one  year,  interest  be- 
gins to  run  on  the  balance  found  in  their  hands 
on  the  annual  accounting;. 

ReMeGaWa  Estate,  1  Ashm.  857;  Boynionv. 
Dyer,  supra;  Oilman  v.  Oilman,  2  Lans.  1. 

Where  sums  have  been  received  after  that 
time,  the  court  will  allow  six  months  from  the 
time  of  the  receipt  before  the  charge  of  inter- 
est is  to  commence. 

WoirdVs    App,   28    Pa.   44;    Dunscomb  v. 


Dunicomb,  1  Johns.  Ch.  511,  7  Am.  Dec.  504; 
McKnigJU  v.  WaWi,  24  N.  J.  Eq.  498;  VoorJue* 
V.  ^toothoff,  11  N.  J.  L.  171;  CoffsireU  v.  a>g«- 
weU,  2  Edw.  Ch.  281;  7  Am.  &  Eng.  Encyclop. 
Law,  p.  427,  and  notes. 

If  a  trustee  retains  balances  in  his  hands 
which  he  ought  to  have  invested,  or  delays  for 
an  unreasonable  time  to  invest,  or  if  he  mingles 
the  money  with  his  own,  or  uses  it  in  his  pri- 
vate business,  he  will  be  liable  to  pay  simple 
interest  at  the  rate  established  by  law  as  the 
legal  rate  in  the  absence  of  special  agreements. 

1  Perry,  Tr.  4th  ed.  5^  468;  King  v.  TaUfot. 
40  N.  Y.  86;  Nelson  v.  Bagentoirn  Bank,  27 
Md.  53;  Duffy  V.  Duncan,  35  N.  Y.  187;  Yovng 
V.  Brush,  38  Barb.  294;  Owen  v.  Peeblei,  42 
Ala.  338;  Wistar's  App.  54  Pa.  60;  yeirton  v, 
Bennett,  1  Bro.  Ch.  859;  Little/tales  v.  Gas- 
eoyne,  3  Bro.  Ch.  73;  MousUy  v.  Carr,  4  Beav. 
49;  Mumford  v.  Murray,  6  Johns.  Ch.  1;  Jn- 


made  by  it.    Pocook  v.  Reddington,  6  Vea.  Jr.  794 
(1801). 

And  property  purchased  by  a  flruardfan  with 
money  of  bis  ward  without  an  order  of  the  probate 
court  for  that  purpose  caooot  be  taken  on  execu- 
tion as  ttiat  of  the  iruardtan,  previous  to  the  exer- 
cise by  the  ward  of  his  rifrbt  to  elect  to  take  the 
property  or  the  purchase  price  with  compound  in- 
terest. Gully  V.  Dunlap,  mpra.  See  also  Kinj?  v. 
Talbot,  40  N.  Y.  76  (1880),  50  Barb.  458  (IsePT),  and  San- 
derson V.  Sanderson,  17  Fla.  820  (1880),  set  forth  itt* 
fra^  rv.  f,  under  heading.  Improper  investment. 

It  has  been  held,  however,  that  the  choice  of  the 
beneficiary  extends  only  to  an  election  between 
simple  interest  and  profits. 

Thus,  in  Ex  parte  Strutt,  1  Cox,  Ch.  Cas.  489  (1788), 
it  was  held  that  when  the  assignee  of  a  bankrupt 
who  has  retained  the  moneys  of  the  estate  in  his 
bands  Is  sought  to  be  charged  with  interest  there- 
on, either  4  per  cent  must  be  taken,  or  an  inquiry 
must  be  had  as  to  what  profit  he  made  of  the 
money,  and  the  result  of  that  inquiry  abided  by. 

And  in  Norris's  App.,  71  Pa.  106  (1872).  it  was  held 
thut  an  executor  cannot  be  charged  compound  in- 
terest upoD  moneys  of  the  estate  in  his  hands, 
under  Pennsylvania  Act  of  March  29. 1832,  section 
17,  providing  that  the  amount  of  Interest  to  be 
paid  in  all  cases  by  executors,  administrators,  and 
guardians  shall  be  determined  by  the  orphan's 
court  under  all  the  circumstances  of  the  case,  but 
shall  not  in  any  case  exceed  the  legal  rate  of  inter- 
est for  the  time  l)eing,  but  he  may  be  held  for  more 
than  compound  interest  by  a  surcharge  of  profits, 
where  he  has  used  the  money  of  the  estate. 

But  it  is  to  be  observed  that,  in  the  latter  case  at 
least,  the  ruling  was  the  result  of  the  statutory  en- 
actment. 

Ce^stuisque  trust  have  not  the  option,  however,  to 
charge  their  trustees,  who  were  directed  by  the 
testator  to  invest  the  trust  fund  in  parliamentary 
stocks,  or  funds,  or  on  real  estate  securities,  but 
failed  to  make  either  investment,  with  the  moneys 
which  would  have  been  produced  if  the  moneys 
had  been  invested  In  the  funds,  but  are  only  enti- 
tled to  have  the  trust  fund  replaced  with  interest 
at  4  per  cent.  Robinson  v.  Robinson.  1  DeG.  M.  & 
G.  247,  21  L.  J.  Ch.  N.  S.  lU,  16  Jur.  255(1851). 

And  an  administrator,  who  is  charged  with  inter- 
est on  annual  balances,  cannot  be  charged  with 
interest  on  the  Interest  he  has  made  and  returned. 
The  distributees  must  elect  between  the  two  meth- 
ods of  accounting,  and  are  precluded  by  a  choice 
of  the  ordinary  one.  Massey  v.  Massey,  2  Hill,  Eq. 
492  (1836). 

IV.  Grounds  for  allowance. 
a.  Generally. 

The  question  as  to  what  constitutes  a  sufficient 
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ground  for  the  imposition  of  a  charge  of  com- 
pound .interest  against  an  executor  or  other  trus- 
tee has  given  rise  to  such  a  number  of  apparently 
conflicting,  and  sometimes  almost  irreconcilable, 
decisions,  many  of  which  were  made  without  stat- 
ing their  grounds  or  noticing  conflicting  ones,  as 
to  render  it  difficult  to  bring  the  subject  within 
anything  like  general  rules,  or  to  locate  any  de- 
fined boundaries  within  which  the  liability  is  to  be 
confined. 

Indeed  it  has  been  frequently  stated  that  there 
is  no  general  rule  as  to  liability  to  pay  interest  on 
trust  funds,  and  that  each  case  must  depend  upon 
Its  own  peculiar  circumstances.  Granl>erry  r. 
Granberry,  1  Wash.  (Va.)  246,  1  Am.  Dec.  555(1798); 
Morgan  v.  Morgan,  4  Dem.  853  (1886);  Jones  v. 
FoxalU  15  Beav.  888,  21  L.  J.  Ch.  726  (1862);  Hark  v. 
Anderson,  10  Bush,  99  (1878);  Perkins  v.  Hollister. 
69  Vt.  848  (1887). 

A  large  discretion  seems  to  have  been  exercised 
by  the  court  with  regard  to  the  facts  and  circum- 
stances attending  each  particular  case,  and  It  is 
to  this  discretion  that  the  obscurity  in  discovering 
the  principle  is  to  be  attributed.  Dictum  In  Jone« 
V.  Foxall,  supra. 

Though  the  discretion  of  a  court  of  equity  tg  al- 
low or  not  to  allow  interest  against  executors  is  a 
legal  one  governed  and  controlled  by  fixed  prin- 
ciples of  law.    Jones  v.  Ward,  10  Yerg.  160  (1888^. 

For  a  discussion  of  these  questions,  see  the  fol- 
lowing subdivisions. 

It  is  thought,  however,  that  the  fact  that  the  lia- 
bility is  based  upon  the  existence  of  several  ele- 
ments explains  much  of  the  apparent  inconsis- 
tency, many  of  the  cases  turning  upon  the  question 
of  the  existence  of  one  or  more  of  the  elements, 
and  the  existence  or  non-existence  of  the  others 
being  conceded,  they  are  passed  unnoticed. 

When  a  statute  is  enacted  on  the  subject,  it  be- 
comes, of  course,  a  mere  matter  of  statutory  con 
struetion. 

Thus,  interest  will  be  compounded  against  a  trus- 
tee after  January  1,  1864,  under  Georgia  Act  of 
January  1, 1848,  fixing  the  rate  of  interest  to  be 
charged  against  guardians,  executors,  and  admin- 
istrators already  appointed  and  qualified,  on  trust 
funds  in  their  hands  at  the  rate  of  7  per  cent  with- 
out  compounding  for  the  first  six  years,  and  there- 
after at  the  rate  of  6  per  cent  compounded  annu- 
ally, where  the  trustee  had  been  pre\iou»ly  ap- 
pointed, though  it  was  a  case  for  simple  interest 
only  under  the  previous  rule.  Cartledge  v.  Cutliff, 
21  Ga.  1  (1857). 

And  a  guardian  qualifying  in  I860,  in  Georgia,  is 
not  affected  by  the  temporary  legislation  on  the 
subject  of  compound  interest  which  took  place 
pending  the  war,  as  the  first  six  years  of  his  tena 
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cot  V.  Emmett,  11  Paige,  142;  Kellett  v.  Rath- 1 
bun,    4  Pai^e.  102;  DeP^ster  v.  Clarkson,  2 
Wend.  77;  G amiss  v.  Qardiner,  1  Edw.  Ch. 
128;  ^rt?"  V.  Tinkham,  2  Barb.  Ch.  211:  ifan- 
wiW/7  V.  Manning,  1  Johns.  Ch.  527;  Brawn  v.  I 
Bickett,  4  Johns.  Ch.  308;   Williamson  v.  WtV- ! 
liamson,  6  Paige,  298;  Dunseomb  v.  Dunscomb,  \ 

1  Johns.  Ch.  508,  7  Am.  Dec.  604;  jl/int/«<?  v.  j 
Cox,  5  Johns.  Ch.  448,  9  Am.  Dec.  818;  Cogs- ' 
well  V.   Cogswell.   2    Edw.    Ch.    231;  Gray  v.  , 
Thompson,  1  Johns.  Ch.  82;  Armstrong  \.  Miller, 
6   Ohio,    118;  J«ton*#    fi'«to/<',  5  Whart.  228; 
WorrelVs  App.  28  Pa.  44;  Grater's  App.  50  Pa. 
189;  Hesn's  Estate,  69  Pa.  272;  Peyton  v.  Smit/t,  i 

2  Dev.  &  B.  Eq.  825;  Jameson  v.  Shelby,  2 , 
Hum^.  198;  Be  Dyotfs  Estate,  2  Walts  &  S.  I 
565;  Kerr  v.  Laird,  27  Miss.  544;  Lomax  v.  | 
Pendleton,  8  Call  (Va.)  588;  JJa/irf/y  v.  Snod- 
grass.  9  Leigh,  484:  Carter  v.  Cvtting,  5  Munf.  I 
228;  Wood  v.   Garnett,  6  Leigh,  27 J;  Griswold , 


V.  Chandler,  5  N.  H.  497;  Zt/wd  v.  Zu/jrf,  41 
N.  H.  855;  Tt/rw^  v.  WUliams,  7  Yerg.  172; 
VFm^^  V.  Wright,  2  McCord,  Eq.  185;  Knowl- 
ton  V.  Bradley.  17  N.  H.  458,  48  Am.  Dec.  609; 
McKim  V.  Hibbard,  142  Mass.  422;  ife  Myeri^ 
Petition,  181  N.  Y.  409:  7  Am.  &  Eng.  Ency- 
clop.  Law,  p.  426;  Ashbumham  v.  Thompson, 
18  Yes.  Jr.  402;  Wyman  v.  Hubbard,  18  Mass. 
282;  Williams  v.  American  Bank,  4  Met.  817; 
Stearns  v.  Brown,  1  Pick.  581;  Mathes  v.  .8^- 
wett,  21  N.  H.  199:  Knight  v.  Loomis,  30  Me. 
204;  Norris*s  App.  71  Pa.  106:  Dexter  v.  ^r- 
woW,  8  Mason,  290;  State  v.  Mayliew,  9  N.  J. 
L.  89;  Voorhees  v.  Stoothoff,  11  N.  J.  L.  171; 
i>flfrrW  V.  Eden,  8  Desauss.  Eq.  241,  4  Am. 
Dec.  618;  i/<w/^*  v.  fliirtyjv,  71  III.  72;  Lake 
V.  ParAr,  19  N.  J.  L.  108;  i3a«  v.  Gratier,  25 
Mich.  428. 

The  executor  should  not  be  charged  with 
interest  for  the  year  upon    the    funds  that 


had  not  expired  when  that  legislation  ceased  to 
operate.    .MoCullougb  v.  Johnson.  61  Ga.  554  (1878). 

The  rule  for  oomputinir  interest  against  trustees 
under  that  act,  who  were  such  at  the  time  of  its 
passage,  is  7  per  cent  per  annum  for  the  first  six 
years  after  January  1, 1848,  without  compounding, 
aud  afterwards  6  per  cent  per  annum  compounded 
annually.    Royston  v.  Royston,  28  Gn.  82  (1850). 

Other  statutes  are  referred  to  in  different  divi- 
sions of  this  subject. 

b.  Misconduct  or  gross  delinquency  generaHy. 

The  rule  seems  to  be  well  settled  that,  except, 
perhaps,  under  particular  statutory  provisionsjuid 
in  case  of  trusts  for  accumulation,  executors,  trus- 
tees, etc.,  will  only  he  charged  with  compound  in- 
terest when  they  have  been  guilty  of  some  positive 
miscouduct  or  wilful  violation  or  omission  of  duty. 
Wheeler  v.  Bolton,  82  Ca 1. 159(1891):  Powell  v.  Pow- 
ell,  10  Ala.  900  (1846):  Ackerman  v.  Emott,  4  Barb. 
628  (1848);  Gamiss  v.  Gardiner.  1  Edw.  Ch.  128  (1882); 
Bennett  v.  Cook,  5  Thomp.  &  C.  138,  2  Bun,  530 
(1874);  Freeman  v.  Freeman,  4  Redf.  211  (1880):  Ug- 
low's  Estate,  2  Redf.  812  (1876):  Thorn  v.  Gamer,  42 
Hun,  507  (1886);  Tucker  v.  McDermott,  2  Redf.  312 
(1876);  Re  Guardianship  of  Thurston,  57  Wis.  104 
(1883). 

Or  gross  delinquency  or  such  gross  negligence  as 
to  be  evidence  of  a  corrupt  intention.  Smith  v. 
Kennard,  38  Ala.  095  (1863);  Fall  v.  Simmons,  6  Ga. 
265  (1849);  Ackerman  v.  Emott,  suDra;  Clarkson  v. 
De  Peyster,  Hopk.  Ch.  424  (1826);  Freeman  v.  Free- 
man,  ITglow'a  Estate.  Thorn  v.  Gamer,  and  Tucker 
V.  McDermott,  supra. 

And  that,  where  the  omission  of  the  trustee  is 
due  to  simple  negligence  without  any  actual  intent 
to  cheat  or  defraud,  simple  interest  alone  is  al- 
lowed. Adams  v.  Lambard,  80  CaL  426  (1889);  Br>'- 
ant  V.  Craig,  12  Ala.  354  (1847);  Smith  v.  Kennard,  38 
Ala.  696  (1863);  Wilmerding  v.  McKesson,  103  N.  Y. 
329  (1886);  Butler  v.  Jarvis.  51  Hun,  248  (1889);  Gar- 
nlss  V.  Gardiner  and  Bennett  v.  Cook,  supra; 
Diettertch  v.  Heft,  5  Pa.  87  (1847). 

But  that  if  the  omission  or  \iolaUon.is  wilful 
compound  interest  is  allowed.  Adams  v.  Lam- 
bard. 80  Cal.  428  (1889);  Hughes  v.  People.  lU  III.  457 
(1885);  King  v.  Talbot,  40  N.  Y.  76  (1869);  Butler  v. 
Jarvis,  51  Hun,  248  (1889). 

And  where  he  is  guilty  of  fraud  or  of  such  gross 
neglect  in  the  execution  of  his  trust  as  to  be  evi- 
dence of  a  corrupt  Intention,  be  may  be  charged 
with  compound  interest.  Brj'ant  v.  Craig  and 
Smith  V.  Kennard,  supra:  Childress  v.  Childress,  49 
Ala.  287  (1873);  Calhoun  v.  Calhoun.  41  Ala. 360  (1867); 
Oump  V.  Gerock,  40  Miss.  766  (1866);  Torbet  v.  Mo- 
Reynolds,  4  Humph.  215  (1843). 
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The  line  of  distinction  is  drawn  on  the  difference 
between  mere  negligence  and  malfeasance.  Bry- 
ant V.  Craig,  supra:  Lukens's  App.  7  Watts  &  8.  48 
(1844):  Williams  v.  Powell,  15  Beav.  461,  16  Jur.  398 
(1862). 

Thus  in  Jones  v.  Ward,  10  Yerg.  160  (1836),  it  was 
said  that  the  acts  of  malfeasance,  which  will  ren- 
der an  executor  or  administrator  liable  for  inter- 
est, are  such  acts  of  negligent  or  wrong  adminis- 
tration as  will  disappoint  the  claimants  in  the 
assets. 

And  In  King  v.  Talbot,  40  N.  Y.  76  (1869),  it  was 
said  that  when  the  failure  of  a  trustee  in  his  duty 
is  wilful  or  characterized  by  bad  faith,  the  highest 
rate  of  interest  should  be  imposed.  But  when 
good  faith  and  honest  mistake  concur,  the  rate  of 
interest  rests  in  a  discretion  that  permits  the  con- 
sideration of  all  the  circumstances  which  go  to 
show  that  substantial  Justice  can  be  done  to  the 
cestui  que  trust  by  allowing  a  less  rate. 

So  in  Alvis  v.  Oglesby,  87  Tenn.  172  0888),  it  was 
said  that  nothing  but  very  culpable  conduct  will 
Justify  the  compounding  of  interest  against  an  ad- 
ministrator. 

And  in  Cavendish  v.  Fleming,  8  Munf.  198  (1812), 
it  was  held  that  an  executor  is  chargeable  with  in- 
terest on  his  actual  receipts  only,  except  as  to  debts 
lost  by  his  negligence  or  improper  conduct. 

So  in  pe  Harland's  Accounts,  5  Rawie,  323  (1835), 
guardians  were  held  to  be  chargeable  with  interest 
actually  made  on  sums  invested  only,  when  the  es- 
tate has  been  managed  with  fidelity,  and  there  is 
no  evidence  of  admixture  or  use  or  of  unnecessary 
delay  in  settlement. 

And  in  Latham  v.  Wilcox,  99  N.  C.  367  (1888),  it 
was  held  that  a  guardian  will  be  charged  with 
simple  interest  only  on  the  price  of  property  sold 
by  him  as  such,  where  it  does  not  appear  that  he 
ever  collected  the  proceeds  of  sale. 

And  in  Crump  v.  Gerock,  40  Miss.  675  (1866).  it  was 
held  that  a  guardian  or  other  trustee  is  chargeable 
with  compound  interest  only  in  extreme  cases,  as 
where  he  has  Been  guilty  of  some  fraud. 

Nor  is  a  guardian  chargeable  with  compound  in- 
terest who  is  negligent  in  some  particulars,  but  who 
acts  in  good  faith  in  all  respects  and  is  wholly  free 
from  fraud.  Clarkson  v.  DePeyster,  Hopk.  Ch. 
424  (1825). 

Or  for  an  encroachment  upon  the  estate  of  a 
ward  for  the  payment  for  her  board  when  the  es- 
tate is  small  aud  she  is  able  to  earn  her  own  living 
Starling  v.  Balkum,  47  Ala.  314  (1872). 

So  simple  interest  only  should  be  allowed  against 
a  trustee  on  the  balance  of  his  account  when  the 
trust  tund  was  lost  without  his  fault.  Livingston 
V.  Wells,  8  8.  C.  N.  S.  847  a876). 
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he  was  required  to  pay.  out  during  the 
year. 

Boynton  v.  Dyer.  18  Pick.  1. 

The  proper  mode  of  taking  the  account  of 
trustees  is  to  treat  all  the  income  of  the  trust 
received  during  the  current  year  as  unpro- 
ductive; and  to  cbarffe  against  the  income  of 
the  current  year  all  the  disbursements,  includ- 
ing the  compensation  or  commissions  of  the 
trustee  for  the  same  year,  and  to  strike  a  bal- 
ance, upon  which  as  a  general  rule  interest  is 
to  be  allowed,  but  in  such  a  way  as  not  to  com- 
pound it. 

1  Perry,  Tr.  §468;  Boynton  y.  Dyer,  supra; 
Pettus  V.  Clawaon,  i  Rich.  Eq.  92;  Jones  v. 
MorrfU,  2  Sim.  N.  S.  241;  De  Peystery.  Clark- 
wn,  2  Wend.  77:  Vanderheyden  v.  Vander- 
heyden,  2  Paige.  288.  21  Am.  Dec.  86;  Luke- 
ens's  App.  47  Pa.  866;  Reynolds  v.  Walker,  29 
Miss.  250;  Eoaeh  v.  JeUcs,  40  Miss.  764;  Crump 


V.  Gerock,  Id.  765;  Rowland  v.  Best,  2  Mc- 
Cord,  Eq.  817;  Jordan  v.  Hunt,  2  Hill.  Eq. 
145;  Walker  v.  Bynvm,  4  Desauss.  Eq.  555; 
Fowell  V.  Potoell,  10  Ala.  900;  Sheppard  v. 
Starke,  3  Munf.  29;  Burvell  v.  Anderson,  3 
Leigh,  848;  Garrett  v.  Carr,  Id.  407;  Camp- 
hell  v.  WiUiams,  8  T.  B.  Mon.  123;  Jone9  v. 
Ward,  10  Yerg.  160;  Eliott  v.  Sparrell,  114 
Mass.  404;  7  Am.  &  Eng.  Encyclop.  Law,  p. 
429;  CaUaghan  v.  Hall,  1  Serg.  &  R.  241. 

The  private  property  of  an  executor  or  trus- 
tee cannot  be  taken  away  from  him  by  vague 
suspicions  or  conjectures.  Land  cannot  be 
impressed  with  a  trust,  upon  lame,  unwar- 
ranted, or  inconclusive  presumptions. 

1  Perrv.  Tr.  §  137;  Philpot  v.  Penn,  91  Mo. 
48;  Railsback  v.  Williamson,  88  111.  497;  ^^p- 
ard  V.  Pratt,  32  Iowa.  296;  Ckilds  v.  Gristtold, 
19  Iowa,  862;  Stall  v.  Cineinnati,  16  Ohio  St. 
169;  Parmlee  v.  Sloan,  37  Ind.   469;  Cutlery, 


And  a  trustee  will  not  be  chargred  with  com- 
pound interest  on  funds  appropriated  by  a  dc- 
faultinfT  cotrustee,  tboucrh  liable  therefor,  when 
the  cotrustee,  wlio  had  been  a  former  attorney  for 
tb6  decedent  and  confided  in  by  him,  and  of  ffood 
standing  and  reputed  wealth,  bad  represented  to 
him  that  he  had  properly  invested  euch  funds. 
Bates  v.  UndcrhUi,  8  Redf .  378  (1878). 

And  an  executor  wiiJ  not  be  held  liable  for  com- 
pound interest  on  funds  of  the  estate  coming  to 
the  hands  of  his  co-executor,  which  are  misap- 
plied by  the  latter,  where  there  was  no  wrongful 
intention  on  his  part.  WUmerdiog  v.  McKesson, 
108  N.  Y.  829  (1886). 

Nor  for  interest  with  annual  rests,  where  there 
was  no  act  of  wilful  mismanagement  or  culpable 
neglect  proved  against  him,  and  every  charge  was 
aUowed  against  him  upon  his  own  return,  for  a 
mere  failure  to  obey  a  direction  to  pay  interest  an- 
nually for  maintenance  of  the  beneficiary.  Wright 
V.  Wright,  2  McCk)rd,  Eq.  186  (1827). 

So  the  sureties  in  the  bond  of  an  executor  who 
bas  not  settled  his  accounts  and  procured  his  dis- 
charge as  such  are  only  liable  for  the  residue  of  the 
personal  estate,  after  payment  of  debts  and  lega- 
cies, received  by  the  executor  and  not  disposed  of 
According  to  the  terms  of  the  will,  with  simple  in- 
terest thereon,  when  no  wilful  breach  of  duty  on 
the  part  of  the  executor  Is  shown.  White  v.  Dit- 
son,  140  Mass.  351, 54  Am.  Rep.  473  (1886).       * 

And  an  administrator  having  knowledge  of  the 
facts,  who  fails  to  brinp  suit  for  the  recovery  of  a 
slave  belonging  to  the  estate  until  the  right  of  ac- 
tion is  barred  by  the  statute  of  limitations,  is  re- 
sponsible for  the  value  of  the  slave  with  interest, 
but  is  not  chargeable  with  compound  interest 
when  there  is  an  entire  absence  of  fraud  and  of 
mala  fides,  Torbet  v.  McBeynolds,  4  Humph.  215 
(1848). 

And  one  who  was  appointed  executor  and  testa- 
mentary guardian  in  a  will  directing  that  testator's 
property  be  kept  together  for  the  benefit  of  the 
family,  who  within  two  years  from  the  time  he  be- 
ctLine  executor  paid  an  extravagant  debt  incurred 
by  one  of  the  minor  legatees  at  school  to  save  him 
from  disgrace,  is  chargeable  with  the  amount  with 
interest  from  the  time  it  was  paid,  but  the  payment 
is  one  as  executor  and  not  as  guardian,  and  simple 
interest  only  can  be  allowed.  Jones  v.  Ward,  10 
Yerg.  160(1836). 

Nor  should  interest  be  compounded  against  an 
administrator  for  paying  a  debt  of  the  estate  barred 
by  the  statute  of  limitations.  Alvis  v.  Oglesby,  87 
Tenn.  172  (1888). 

And  simple  interest  only  should  be  allowed 
against  an  administrator  who  interposes  an  unsuo- 
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oeesf  ul  claim  to  the  ownership  of  a  half  interest  in 
the  property  of  the  intestate  where  he  had  at  no 
time  claimed  any  part  of  the  earnings  as  his  own. 
Wright  V.  Wrtght,  4  Redf.  361  (1879). 

And  a  trustee  who  has  failed  to  keep  accounts, 
and  failed  to  settle  with  the  heirs,  and  withheld 
from  them  a  true  statement  of  the  affairs  of  the  es- 
tate because  of  over  caution,  will  not  be  charged 
with  compound  interest,  where  there  was  no 
breach  of  trust,  and  he  shows  the  state  of  the  trus- 
teeship in  his  answer  so  far  as  within  bis  knowl- 
edge.  Armstrong  v.  Campbell,  8  Yerg.  201, 24  Am. 
Dec.  566  (1832). 

So  in  Kattelman  v.  Guthrie's  Estate,  43  III.  Apfff 
188  (1891),  it  was  said  that  interest  should  be  com- 
pounded only  in  case  of  a  wilful  withholding  of  the 
funds. 

And  In  Myers  v.  Myers,  1  Ball.  Eq.  28  (1830),  it  was 
held  that  compound  interest  should  not  be  charged 
against  an  executor  for  the  rent  of  lands  and  the 
hire  of  slaves  belonging  to  the  estate,  where  it  is 
not  made  to  appear  that  he  illtreated  the  slaves. 

So  in  Re  Harland's  Account,  5  Rawle,  323  a836), 
the  rule  was  laid  down  that  compound  interest 
may  be  charged  in  case  of  corruption;  and  English 
V.  Harvey,  2  Rawle,  305  0830).  and  Say  v.  Barnes,  4 
Serg.  &  R.  Ue,  8  Am.  Dec.  679  (1818).  set  forth  ii^ra^ 
IV.,  e,  under  heading.  Neglect  Ui  invest,  were  distin- 
guished as  being  cases  of  mere  negligence. 

And  in  Hughes'  App.,  58  Pa.  500  (1866).  It  was  said 
that  in  cases  of  very  gross  delinquency  a  guardian 
will  be  charged  with  compound  interest,  but  the 
court  merely  confirmed  the  report  of  an  auditor 
charging  a  guardian  with  simple  interest  upon 
moneys  of  the  guardianship  received  and  used  by 
him. 

But  this  rule  was  disapproved  In  Norris's  App.,  71 
Pa.  106  (1872).  See  supra,  L,  heading.  Origin,  growtK 
and  general  statement  of  the  doctrine. 

The  rule  in  Kentucky,  however,  is  said,  in  Page 
V.  Holman,  82  Ky.  573  (1885),  to  be  that  a  trustee 
may  be  charged  compound  interest,  even  in  the  ab- 
sence of  fraud  or  Intended  misconduct. 

And  the  rule  in  South  CaroUna  is  that  only  sim- 
ple interest  can  be  charged  against  a  trustee,  unless 
It  appears  that  he  has  dealt  improperly  with  the  in- 
terest-bearing fund,  with  the  qualiflcatiOD  that 
payments  are  to  be  deemed  to  have  been  made  out 
of  the  interest,  thus  saving  the  principal  and  mak- 
ing the  interest  productive.  Livingston  v.  Wells, 
8  8.  C.N.  8.347(1876;. 

c.  Use  and  admixture  of  trust  fund. 
The  use  of  the  trust  fund,  and  its  admixture  by 
the  trustee  with  his  own  money,  have  almost  uni- 
versally been  held  to  be  a  sufficient  ground  for  the 


1893. 


Re  RiCKBR. 


Tuttle,  19  N.  J.  Eq.  560;  White  v.  Sheldon,  4 
Nev.  280;  J!ielson  v.  WorraU,  20  Iowa,  469; 
Cuming  v.  Robins,  89  N.  J.  Eq.  46;  Clarke  v. 
Quackenhos,  27  Dl.  260;  Baker  v.  Fi/iiwa,  80 
Me.  128;  Carey  v.  Callan,  6  B.  Mod.  44;  Hyden 
V.  Hyden,  6Baxt.406;  Harvey  y.  Pennypacker, 
4  Del.  Ch.  445;  WitU  v.  Horney,  59  Md.  584; 
P^rArer  v.  Sn^^der,  81  N.  J.  Eq.  164;  Bnekell  v. 
Barley,  115  Pa.  473;  Malin  v.  Malin,  1  Wend. 
626;  Snelling  v.  Uiterback,  1  Bibb,  609,  7  Am. 
Dec.  661;  (5r<'<;;i  v.  Dietrich,  114  III.  686; 
Thomaev.  Standiford,  49  Md.  181;  Johnson  y. 
Richardson,  44  Ark.  365;  Enos  v.  Hunter,  9 
in.  211. 

Where  the  trust  fund  constitutes  a  part  only 
of  the  purchase  money  of  an  estate,  the  court 
usually  gives  a  lien  on  the  land  only  for  the 
amount  of  the  trust  fund  invested  and  inter- 
est; but  where  the  entire  land  is  the  fruit  of 
the  trust  f  un(^,  the  cestui  que  trust  has  an  elec- 


tion to  take  the  land  or  the  trust  fund  and 
interest. 

2  Perry,  Tr.  §  842;  Hedrick  v.  TuckwiUer, 
20  W.  Va.  489. 

Executors  are  entitled  to  commissions  as  ex- 
ecutors, and  also  as  trustees,  when,  their  du- 
ties as  executors  having  ended,  they  take  the 
estate  as  trustees,  and  afterwards  act  solely  io 
that  capacity. 

Baker  Y,  Johnston,  89  N.  J.  Eq.  493;  Pitney 
V.  Evei'son,  42  N.  J.  Eq.  361;  Blake  y,  Blake ^ 
30  Hun,  469. 

A  trustee  will  not  be  removed  for  every  vio- 
lation of  duty. 

iMthrop  V.  Smalley,  28  N.  J.  Eq.  192. 

Executors  and  administrators  have  full  au- 
thority to  compromise  claims,  and  are  not 
liable  for  any  damage  resulting  to  the  estate,, 
except  for  an  injudicious  use  of  the  power. 
If  they  act  with  fidelity  and  prudence,  their 


imposition  of  a  charge  of  compound  interest  in  a 
proper  case.  And  some  of  the  cases  have  acted 
upon  that  rule  without  qualification,  and  without 
referring  to  the  amount  of  profits  made  from  Its 
use. 

Thus  the  doctrine  of  many  of  the  English  cases 
was  that  an  executor,  or  other  trustee  who  used 
the  trust  fund  for  his  own  l^neQt,  was  chargeable 
with  interest  thereon  at  6  per  cent,  the  ordinary 
and  usual  rate  being  4  per  cent.  Piety  v.  Staoe,  4 
Ve«.  Jr.  620  (1799);  Heathcote  v.  Hulrae,  1  Jac.  &  W. 
122  (1819);  Burden  v.  Burden,  set  forth  in  1  Jac.  & 
W.  184  (1819). 

And  in  Westover  v.  Chapman,  1  Colly.  Ch,  Cas. 
177  (1844),  trustees  were  held  chargeable  with  inter- 
est at  5  per  cent  on  balances  of  the  trust  fund 
mixed  by  them  with  their  own  moneys,  though  the 
will  creating  the  trust  authorized  them  to  invest  in 
good  private  .securities. 

And  that  trustees,  who  kept  the  trust  fund  and 
dealt  with  it  as  their  own,  and  by  agreement 
among  themselves  represented  that  it  had  been  in- 
vested in  stoclc,  and  accounted  for  it  as  such,  were 
held  phargeable  with  interest  thereon  at  5  per  cent 
upon  the  same  principle  as  if  they  had  sold  out  the 
stock  and  used  the  money,  was  held  in  Bate  v. 
Scales,  12  Ves.  Jr.  402  (1806). 

And  an  executor  who,  being  a  trader,  after  pay- 
ing pecuniary  legacies  in  due  time,  retained  for 
many  years  balances  belonging  to  the  residuary  es- 
tate, mixing  them  with  his  own  money,  was  held 
chargeable  with  interest  thereon  at  5  percent, 
though  It  could  not  be  ascertained  without  a  de- 
cree of  the  court  who  were  entitled  to  the  fund.  In 
Sutton  V.  Sharp,  1  Buss.  Ch.  148  (1826). 

So  an  assignee  in  bankruptcy,  who  deposited  the 
moneys  arising  from  the  assigned  property  upon 
bis  own  account  and  used  them  as  his  own  prop- 
erty, was  held  chargeable  with  interest  thereon  at 
5  per  cent  and  subject  to  removal,  in  Ejc  parte 
Townshend,  15  Ves.  Jr.  470  (1809). 

And  one  who  paid  money  into  a  bank  in  which 
he  was  a  partner  was  held  chargeable  with  interest 
at  5  per  cent,  to  be  computed  on  annual  balances, 
where  he  had  been  making  a  profit  of  about  5  per 
cent  for  about  three  years,  and  gave  no  satisfactory 
reason  for  keeping  It,  in  Ex  parte  Baker,  18  Ves. 
Jr.  246  aSll). 

And  where  executors,  who,  by  signing  Joint 
checks,  enable  each  other  to  receive  money  belong- 
ing to  the  estate  of  their  testatrix,  when  they  are 
k}oth  largely  indebted  thereto  and  t)eoome  bank- 
rupt, the  sums  so  received  are  payable  under  their 
respective  commissions  and  they  are;  chargeable 
with  5  per  cent  Interest  to  be  added  to  the  princi- 
pal sums  found  to  be  provable  against  their  es- 
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tatee.  BIck  v.  MoUy.  2  MyL  &  K.  812.  4  L.  J.  Ch. 
N.  S.  63  (1885). 

See  also  as  to  scale  of  rates  charged  in  England, 
infrcu,  VII.  d,  heading.  Rate  per  cent  and  length  of 
regis. 

So,  many  of  the  American  eases  have  seemingly 
adopted  the  same  rule,  except  that  in  America 
compound  interest  is  allowed  instead  of  Interest 
in  excess  of  the  usual  rate,  holding  without  quali- 
fication that  executors  and  other  trustees  who 
convert  the  trust  fund  to  their  own  use  and  em- 
ploy it  in  their  business  or  trade  are  chargeable 
with  compound  interest. 

This  was  the  rule  laid  down  in  Re  Dyott*s  Estate.  2 
Watts  &  8. 557  (1841):  and  it  was  also  adopted  in  Final 
Settlement  in  Black's  Estate,  Tucker.  147  (1869): 
Montjoy  v.  Lashbrook*  2  B.  Mon.  281  (1842);  Kowan 
V.  Kh-kpatrick,  14  111.  1  (1852);  Miller  v.  Lux's 
Estate,  100  Cal.  609  a893);  Re  Davis's  Estate,  82  Mo. 
460  (1876). 

So  in  Page  v.  Holman.  82  Ky.573  a886).  and  Oark 
V.  Anderson,  10  Bush,  99  (187B),  it  was  held  that  a 
trustee  who,  instead  of  using  the  trust  moneys  for 
the  advantage  of  the  beneficiary,  employs  them 
in  trade  or  speculation  for  his  own  benefit,  will  be 
considered  as  having  loaned  the  money  to  himself, 
and  will  be  held  chargeable  with  interest  thereon 
computed  with  periodical  rests. 

And  in  Re  Hodges'  Estate,  66  Vt,  70  (1894).  and 
McCloskey  v.  Gleason,  58  Vt.  264,  48  Am.  Rep.  770 
(1883).  it  was  held  that  a  trustee  or  an  administra- 
tor who  mingles  the  entire  trust  fund  with  his  own 
is  chargeable  with  the  highest  legal  rate  of  interest 
on  the  entire  fund  with  annual  rests. 

So  a  trustee  who  sells  the  trust  property  receiving- 
large  sums  of  money  therefrom,  and  refuses  to  pay 
them  over  to  the  party  entitled  thereto,  making 
divers  excuses  at  different  times  and  all  of  the  time 
using  such  moneys,  realizing  large  profits  there- 
from, is  chargeable  with  compound  interest  upon 
the  moneys  in  his  hands.  Hurd  v.  Goodrich,  59  111. 
487(1871). 

And  in  Hapgood  v.  Jennfton,  2  Vt.  294  (1829).  an 
executor  who  purchased  lands  of  the  estate  which 
were  wild  and  unproductive,  at  tax  sales,  many 
tracts  of  which  remained  unsold  by  him  for  some 
time,  and  upon  which  he  was  frequently  obliged  to 
pay  taxes,  and  tp  some  of  which  the  title  and  future 
sale  for  cash  was  uncertain,  was  charged  with  6  per 
cent  only,  but  the  court  said  that  had  it  been  a 
monied  estate  instead  of  wild  lands,  and  the  money 
had  gone  into  speculation,  the  court  would  not 
have  hesitated  to  cast  compound  interest,  making 
annual  rests  during  the  whole  period. 

And  in  Georgia,  previous  to  Act  of  January  1, 
1848,  the  rate  of  interest  was  8  per  cent,  and  simple 
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compromises  are  sustained,  and  they  are  pro- 
tected. 

Bacon  v.  Crandon,  15  Pick.  79;  Nelson  v. 
Cornwell,  11  Gratt.  724;  Potter  v.  Cummings, 
18  Me.  55;  Boyd  v.  Oglesby,  23  Gratt.  674;  Al- 
exander V.  Kel9o,  3  Baxt.  811 ;  Wilkes  v.  Black 
(Ark.)  4  S.  W.  Rep.  766;  Berry  v.  Parkes,  3 
Smedes  &  M.  625;  Chadbonrn  v.  Chadhourn, 
9  Allen,  173;  Cliase  v.  Bradley,  26  Me.  581: 
Wyman*s  App.  13  N.  H.  18;  P&*e.v  v.  Clemson, 
9  Serg.  &  R  204;  Wool/orkv.  Sullivan,  23  Ala. 
548,  58  Am.  Dec.  805;  Coffin  v,  Cottle,  4  Pick. 
454;  Bean  v.  Farnam,  6  Pick.  269;  Patten's 
Case,  Tucker,  56. 

Our  statute,  which  authorizes  administrators 
to  compromise  claims  with  the  approbation  ot 
the  probate  court,  does  not  take  away  the  com- 
mon-law right  which  existed  prior  to  the  pas- 
sage of  the  statute. 

7  Am.  &  Eng.  Encyclop.  Law,  p.  286;  MouKon 


V.  Holmes,  57  Cat.  837;  Wyman's  App,  18  N. 
H.  18;  Chouteau  v.  Suydam,  21  N.Y.  179;  Re 
Scott,  1  Redf.  234;  Hoicell  v.  Blodgett,  Id.  823; 
Chaife  V.  Bradley,  26  Me.  581;  Chadbourn  v. 
Chadb&urn,  9  Allen,  178;  Schouler,  Exrs.  & 
Admrs.  p.  448,  and  note;  Croswell,  Exrs.  & 
Admrs.  §  488. 

The  executor  had  the  right  to  compromise 
without  obtaining  Jeave  of  court,  and  there  is 
uo  liability  upon  him  for  so  doing,  if  he  shows 
that  the  compromises  were  for  the  best  inter- 
ests of  the  estate. 

Schouler,  Exrs.  &  Admrs.  §  298,  pp.  886, 
887;  Wood  v.  Tunnicliff,  74  N.  Y.  88;  Oeiger 
V.  Kaigler,  9  8.  C.  N  S.  401. 

The  petitioner  is  entitled  to  an  interest  in 
lands*purchased  by  the  executor. 

7>ovp  V.  Bice,  55  Miss.  278;  Fojcv.  WUcocks, 
1  Binn.  194,  2  Am.  Dec.  488;  Mxon  v.  Nixon, 
8  Dana,  6;   WHr  v.  Weir,  8  B.  Mon.  645,  89 


interest  was  allowed  as  a  rule,  but  where  there  was 
fraud  or  grrc«s  negligence  upon  the  part  of  the 
guardian  compound  Iniel^st  was  allowed,  the  com- 
pounding to  be  done  at  the  end  of  each  six  years. 
Royston  v.  Royston,  20  Oa.  82  (1859). 

See  also,  as  to  purchase  by  trustee  at  bis  own  sale, 
Ogden  V.  Larrabee,  57  Ul.  398  a870),  set  forth  infra, 
IV.,  d,  under  heading.  Failure  or  refuml  to  account. 

So,  one  having  the  trust  funds  in  his  hands,  as  a 
loan,  at  the  time  of  the  creation  of  the  trust,  which 
was  so  invested  with  his  own  means  In  lands,  stock, 
business,  etc.,  that  the  trust  moneys  could  not  be 
traced  to  ascertain  the  form  of  investment  or  the 
umount  of  profits  made,  was  charged  witb  interest 
upon  interest  thereon  witb  annual  rests,  where,  In 
violation  of  the  testator^s  <^rections,  he  failed  to 
invest  the  fund  but  continued  it  in  his  business,  in 
McKnight  v.  WaJsh,  24  N.  J.  Eq.  498  (1873),  and  28 
N.  J.  Eq.  138  (1872). 

And  an  administrator  who  purchases  property  of 
a  person  Indebted  to  the  decedent,  and  in  making 
payment  therefor  receipts  for  a  sum  of  money  as 
received  by  him  as  administrator,  without  setting 
such  sum  apart  from  his  individual  funds  as 
money  of  the  estate,  is  chargeable  witb  interest 
thereon  at  the  legal  rate,  with  annual  rests.  Mer- 
rifield  v.  Longmire,  06  Cal.  180  (1884), 

So  an  executor  who  deposits  the  funds  of  the 
estate  in  his  individual  account,  and  not  only 
mingles  them  with  his  own  but  uses  them  for  his 
own  business  purposes,  is  chargeable  with  com- 
pound Interest  thereon,  though  be  so  deposited 
them  upon  advice  of  counsel  because  of  the  diffi- 
culty of  making  secure  investments.  Berwick  v. 
Halsey,  4  Redf.  18(1878). 

And  an  executor  in  a  will  who,  previous  to  testa- 
tor*s  death,  was  his  partner.  Is  properly  chargeable 
upon  final  settlement, with  compound  interest  upon 
tbe  value  of  the  testator's  share,  where  be  contin- 
ues the  partnership  business  without  separating 
the  testator's  interest  in  the  firm  property  and  as- 
sets, employing  them  in  the  business.  Hannahs  v. 
Hannahs,  68  N.  Y.  610  (1877). 

And  the  procurement  by  a  surviving  partner  of  a 
conveyance  of  the  partnership  interest  belonging 
to  the  decedent's  estate  from  the  decedent's  ad- 
ministratrix, who  was  also  a  trustee  for  the  dece- 
dent's children,  by  means  of  misrepresentation  and 
fraudulent  dealing  and  tbe  continuance  of  the 
partnership  business,  will  be  regarded  as  a  con- 
tinued use  of  the  partnership  assets  never  ac- 
counted for,  which  will  furnish  a  basis  for  an 
allowance  of  compound  interest  upon  the  surviv- 
ing partner's  wi*ongf ul  refusal  to  account.  Heath 
V.  Waters,  40  Mich.  457  (1879). 

So  executors  will  be  charged  with  legal  interest 
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computed  with  annual  rests  upon  a  loan  made  by 
them  to  a  firm  of  which  one  of  them  is  a  member, 
except  where  payments  on  account  exceeded  tbe 
interest  due  at  tbe  time  of  payment,  in  which  case 
rests  must  also  be  made  at  tbe  time  of  Auoh  pay- 
ments.   Re  Butler's  Estate.  1  Oonnoly,  58 1I888). 

And  executors,  one  of  whom  is  testator's  widow, 
who.  after  the  termination  of  an  order  giving  her 
a  monthly  allowance  out  of  the  estate,  continue 
such  allowance  untU  another  order  is  made  de- 
creasing the  amount  allowed  her,  are  chargeable 
witb  legal  interest  computerl  with  annual  rests  on 
tbe  difference  between  ^e  latter  allowance  and 
the  sums  paid  her,  though  there  was  no  actual  bad 
faith  or  intentional  wrongdoing  on  their  part. 
Miller  v.  Lux's  BState,  100  Cal.  609  (1808). 

And  in  Sweet  v.  Sweet,  Speerf*.  Eq.  309  (1843), 
which  was  a  proceeding  for  the  removal  of  a 
guardian  upon  tbe  ground  that  he  had  appropri- 
ated the  funds  of  his  ward  to  his  own  use.  it  was  said 
that  as  he  was  bound  to  account  for  the  interest 
of  his  ward's  funds  by  tbe  same  rule  as  a  borrower, 
with  the  advantage  that  interest  is  constantly 
accumulating  without  loss  of  time  in  reinvesting 
when  paid  in  by  the  borrower,  it  might  have  been 
the  best  use  that  could  be  made  of  them. 

On  the  other  hand,  many  of  the  cases  have 
adopted  the  rule  that  executors,  trustees,  eto.,  will 
only  be  charged  with  more  than  the  ordinary  rate 
of  Interest  when  they  have,  either  really  or  pre- 
sumptively, made  more,  and  that  interest  wUl  be 
compounded  only  when  they  have  made  more  than 
simple  interest. 

Thus,  in  Atty-Gen.  v.  Alford,  4  De  O.  M.  ft  G.  843 
a865),  reversing  2  Smale  &  G.  488  (1854),  1  Jur.  N.  8. 
361  (1865),  it  was  held  that  an  executor  and  trustee, 
who  for  several  years  neglected  to  invest  trust 
funds,  retaining  them  in  hid  own  hands,  is  not 
chargeable  with  interest  at  5  per  cent  or  upon  the 
principle  of  annual  rests,  when  there  are  no  cir- 
cumstances to  lead  to  the  conclusion  that  be  has 
made  any  profit  by  his  misconduct. 

And  in  Burdiok  v.  Garriuk,  L.  R.  5Ch.  App.  233, 
39  L.  J.  Ch.  N.  8.  380,  18  Week.  Rep.  887  a870),  an 
agent  standing  in  a  fiduciary  relation,  who  mixed 
trust  moneys  in  his  bands  with  those  of  his  firm 
(solicitors)  in  their  ordinary  bank  account,  was 
held  to  be  properly  chargeable  with  interest 
thereon  at  the  ordinary  rate,  but  that  it  should  not 
be  compounded  in  tbe  absence  of  evidence  that  he 
had  made  interest  or  profit  by  the  use  thereof,  as 
a  solicitor's  business  is  not  one  in  which  compound 
interest  can  be  made  on  the  money  embarked. 

80,  in  Atty-Gen.  v.  Solly,  2  Sim.  518  (18S8).  a  trus- 
tee of  a  charity  estate,  in  which  there  was  no  direc- 
tion to  accumulate,  and  no  fraud,  who  had  used 
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Am.  Dec.  487;  Be  States  Estate,  52  Cal.  406; 
Seaman  v.  Cook,  14  111.  501;  Norris's  App.  71 
Pa.  106;  Myers  v.  Myers,  2  McCord,  Eq.  214. 
16  Am.  Dec.  648;  Cruee  v.  Cruce,  81  Mo.  676. 

Messrs.  B.  P.  Carpenter  and  Alex*  C. 
Botkin,  for  respoodcnt: 

The  coDteDtioD  that  when  land  is  partly  paid 
for  from  the  trust  fund  and  partly  from  the 
individual  money  of  the  trustee,  the  beneficia- 
ries cannot  impress  a  trust  upon  the  property, 
but  only  a  lien  for  the  moneys  of  the  estate 
used  in  the  purchase,  cannot  be  supported 
when  the  amount  of  the  trust  fund  so  em- 
ployed is  an  aliquot  part  of  the  entire  purchase 
price. 

If  only  part  of  the  purchase  money  be  paid 
by  the  third  party,  there  will  be  a  resulting 
.trust  in  his  favor  pro  tanto;  and  the  doctrine 
applies  to  a  Joint  purchase. 

4  Kent,  Com.  306;   Sayre  v.   Townsend,  15 


Wend.  647;  White  v.  Carpenter,  2  Paige,  238; 
IJiddeh  V.  Jordan,  21  Cal.  100;  Case  v.  Cod- 
ding, 88  Cal.  193. 

A  tuior,  curator,  or  trustee  shall  not  make  a       / 
profit  of  the  trust  money  and  then  retain  the 
profit. 

Brown  v.  Rickets,  4  Johns.  Ch.  308,  8  Am. 
Dec.  567. 

When  there  is  simply  a  failure  to  invest  he 
must  account  for  what  is  commonly  called 
statutory  interest,  meaning  the  rate  provided 
by  law  in  the  absence  of  express  contract; 
when  there  is  any  circumstance  of  malversa- 
tion, or  where  he  has  mingled  the  money  of 
the  estate  with  bis  own  and  cannot  or  will  not 
account  for  the  profits  that  belong  to  the  cestvis 
que  trust  the  trustee  must  account  for  the  high- 
est current  rate  of  interest  with  at  least  annual 
rests. 

Perry,  Tr.   §   471,   and    note;    Barney  v. 


•the  balance  of  the  rents  in  carrying  on  his  trade, 
was  charsred  with  interest  at  6  per  cent,  but  annual 
rests  were  refused. 

And  see  also  Ex  parte  Strutt,  1  Cox,  Ch.  Cas.  489 
(1TM8*;  Tebbs  v.  Carpenter,  1  Madd.  290  (1816):  Re 
Billiard,  IVes.  Jr.  90  (1790),  set  forth  sutjuu  II., 
under  heading.  Principle  of  the  aUowance,  holding 
the  same  rule. 

So,  in  Re  Ward's  Estate,  78  Mich.  220  a889),  it  was 
held  that  interest  will  not  be  compounded  against 
a  guardian  upon  moneys  of  bis  ward  retained  in 
bis  hands  when  the  testimony  does  not  satisfy  the 
•court  that  he  received  a  net  income  therefrom  that 
would  amount  to  more  than  simple  interest. 

Nor  will  an  administrator,  who  mingles  the  funds 
of  the  estate  with  his  own,  be  charged  with  com- 
pound interest,  where  be  was  not  engaged  in  a 
business  in  which  the  annual  accumulations  of  in- 
terest could  be  used  to  advantage,  and  were  so 
small  as  not  to  be  susceptible  of  ready  investment. 
Frey  v.  Demarest,  17  N.  J.  Eq.  71  (18Wj. 

And  a  guardian  was  held  not  to  be  chargeable 
with  compound  interest  at  the  rate  of  12  per  cent 
for  delinquency  In  failing  for  a  number  of  years  to 
make  his  exhibits,  during  which  he  was  getting  the 
benefit  of  the  trust  fund,  where  be  was  engaged, 
not  in  trade,  but  in  farmintr,  and  tbere  was  nothing 
from  which  it  could  be  inferred  that  he  reaUzed 
anything  more  than  ordinary  interest  or  profit 
from  its  use.    Reed  v.  Timmins,  62  Tex.  84  (1879). 

And  a  trustee  who  invests  a  small  trust  fund 
with  bis  own  money  on  loan  at  4i  per  cent,  charg- 
ing himself  witb  the  amount  received,  is  not 
chargeable  with  a  greater  rate  of  interest,  where 
that  is  the  common  rate  of  investment  and  all  that 
could  safely  be  had  in  the  neighborhood.  Graver's 
App.  50  Pa.  189  (1866). 

And  the  allowance  of  simple  interest  only  against 
an  executor  who  sold  wild  lands  of  the  testator 
and  bought  them  in  himself,  h.id  the  heirs  elected 
to  consider  blm  as  a  purchaser,  is  proper  when  the 
lands  were  unsalable  and  no  profits  had  accrued  to 
him  from  them,  and  frequent  taxes  had  been  paid 
by  him  on  them,  and  the  title  to  some  of  them  was 
doubtful.    Jennison  v.  Hapgood,  10  Pick.  77  (1890). 

8o  in  McKUn  v.  Blake,  139  Mass.  698  (1885),  it  was 
held  that  interest  should  be  computed,  in  an  action 
against  a  surety  on  the  bond  of  a  trustee  who  had 
wrongfully  sold  securities  belonging  to  the  trust 
estate  and  converted  the  proceeds  to  his  own  use. 
on  the  amount  converted  from  the  day  it  is  found 
to  be  due  up  to  the  day  of  Issuing  the  execution 
without  rests,  the  aUowanoe  of  compound  interest 
being  contrary  to  the  general  rule  In  Massachu- 
setts. 

And  in  Re  Gloetschius's  Estate,  2  Misc.  278  a89B), 
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executors  who  had  invested  and  applied  the  per- 
sonal estate  in  their  hands  to  their  individual  pur- 
poses were  held  to  be  chargeable  with  such  Interest 
as  the  investment  earned  and  all  profits  realized  on 
the  sale  or  exchange  of  the  securities,  as  well  as 
for  legal  Interest  upon  such  funds  as  were  ap- 
plied to  their  individual  benefit. 

And  in  Cannon  v.  Apperson,  14  Lea,  653  (1885),  in 
which  an  executor  loaned  the  assets  of  the  estate 
to  a  firm  of  which  be  was  a  member,  which  used 
them  in  its  business,  but  did  not  appear  to  have 
made  more  than  simple  interest  thereon,  and  some 
of  the  time  there  appeared  to  have  been  loss  rather 
than  profit,  he  was  charged  simple  interest  thereon 
where  he  bad  made  yearly  settlement  correct  ex- 
cept as  to  the  matter  of  interest,  and  excused  his 
failure  to  charge  himself  with  the  assets  on  the 
ground  that  it  was  to  save  the  estate  from  taxa- 
tion. 

So  in  Re  Commonwealth  F.  Ins.  Co.,  82  Hun,  78 
(1884 ),  holding  that  the  amounts  drawn  by  a  receiver 
from  time  to  time  upon  his  individual  checks  migh  t 
be  shown  when  he  had  deposited  the  funds  of  the 
receivership  in  his  private  account  in  order  that  he 
might  be  charged  with  interest  upon  any  of  the 
trust  fund  so  used,  it  was  said  that  if  the  court  can 
see  that  by  mingling  the  trust  funds  with  their  own 
trustees  have  derived  any  benefit  from  their  use, 
they  are  chargeable  with  interest,  either  simple  or 
compound,  as  the  facts  developed  may  require. 

See  also,  on  this  subject,  supra,  II.,  beading,  Prin- 
dple  of  the  aUowance. 

The  onus  is  in  the  trustee,  however,  to  show  that 
trust  money  has  been  kept  apart  and  not  used  by 
him.    Robert's  App.  9S  Pa.  407  (1880). 

And  an  executor  who  mingles  the  funds  of  the 
estate  with  those  of  a  firm  of  which  be  is  a  member 
will  be  presumed  to  have  employed  them  in  the 
business  of  the  firm,  and  will  be  charged  with  legal 
interest  with  annual  rests,  though  there  is  no  evi- 
dence  of  any  intended  or  actual  fraud.  Re  Stott*s 
Estate,  62  CaL  403  (1877). 

And  where  he  has  ample  funds  in  band  but  fails 
to  pay  legacies  and  divide  the  residue  among  the 
residuary  legatees  when  the  time  for  distribution 
arrives,  and  retains  the  money  in  his  own  hands 
without  excuse,  be  Is  guilty  of  a  breach  of  trust 
for  which  be  is  chargeable  with  6  per  cent  interest 
on  the  money  so  retained;  and  if  he  pays  the  money 
in  to  his  bankers  and  mixes  it  witb  his  own,  he  will 
be  deemed  to  have  had  the  same  t)enefit  as  if  he 
had  embarked  it  in  trade,  and  will  be  charged  with 
annual  rests  on  the  balance  in  bis  bands.  Williams 
V.  Powell,  16  Jur.  898  (1840). 

And  the  burden  of  proof  is  with  an  executor,iwho 
has  retained  monejrs  of  the  estate  in  his  own  hands 
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Saunders,  57  U.  S.  16  How.  587, 14  L.  ed.  1048; 
Book  V.  Payne,  81  U.  8.  14  Wall.  252,  20  L. 
ed.  887;  Re  Bolbert's  Estate,  89  Cal.  597;  Ra- 
phael V.  Boehm,  11  Ves.  Jr.  92;  Scfiiefelin  v. 
Stewart,  1  Johns.  Ch.  620,  7  Am.  Dec.  507: 
Spaulding  v.  WakejieUfs  Estate,  53  Vt  681,  88 
Am.  Rep.  709;  Farwell  v.  Stein,  46  Vt.  678; 
Jennison  v.  Hapgood,  10  Pick.  77. 

The  counsel  for  appellant  constantly  argue 
that  the  testimony  of  Ohessn^an  should  be  re- 
garded afi  conclusive  when  not  positively  con- 
tradicted. In  answer  to  this  position  it  is  suf- 
ficient to  say  that  it  is  well  established  that  a 
court  or  jury  is  not  bound  to  give  any  weight 
or  credit  to  the  testimony  of  an  interested  wit- 
ness whether  a  party  to  the  action  or  not  or 
whether  contradiclecf  or  not. 

Oildersleetey.  Landon,  78  N.  Y.  609;  Honeg- 
ger  v.  WetUUin,  94  N.  Y.  281;  Elwood  v.  West- 


ern  U.  TeUg,  Co,  45  N.  Y.  554.  6  Am.  Rep. 
140:  Kavanagh  v.  Wilson,  70  N.  Y.  179. 

Where  an  executor  mingles  the  funds  of  an 
estate  with  his  own  and  thereafter  enters  into 
investments  or  embarks  in  speculations,  it  will 
be  presumed  that  the  trust  funds  were  used  in 
such  investments  and  speculations.  This  pre 
sumption  is  confirmed  where  his  explanations 
of  what  he  has  done  with  the  trust  moneys  are 
vague,  evasive,  and  unsatisfactory;  where  he 
is  shown  to  have  been  a  borrower  at  the  time 
such  investments  were  made,  and  by  other  cir- 
cumstances such  as  at'e  here  in  proof. 

Trovp  V.  Rice,  55  Miss.  298:  Orowder  v. 
Shackelford,  35  Miss.  324;  Fox  v.  Wilcodcs,  1 
Binn.  194,  2  Am.  Dec;  433;  L,upton  v.  WhiU, 
15  Ves.  Jr.  441:  Nixon  v.  Nixon,  8  Dana,  5; 
Weir  V.  Weir,  8  B.  Mon.  645, 89  Am.  Dec.  4S7. , 

The  burden  of  proof  is  on  the  trustee  to  show 


and  mixed  them  with  his  own  and  paid  them  to 
bis  banker,  to  show  that  he  has  derived  no  benefit 
from  the  balance  in  bis  banker^s  hands,  in  order  to 
relieve  himself  trom  a  cbar^  of  interest  thereon 
with  annual  reste.    Ihid. 

In  oompoundinK  interest  against  a  trustee  on  a 
trust  fund  used  by  him  for  his  own  benefit  he  will 
be  deemed  to  have  received  Interest  and  reloaoed 
It  as  often  as  a  prudent  business  man  would  have 
done  with  his  own  estate  under  like  circumstances. 
Clark  v.  Anderson,  10  Bush,  99  (1873). 

And  when  a  trustee  has  misappropriated  the 
funds  of  the  trust,  or  neglected  to  properly  invest 
tbem,  the  cestui  que  trust  will  be  presumed  to  have 
lost  at  least  lawful  interest,  and  if  the  fund  has 
been  so  used  by  the  trustee  that  the  accumulations 
in  his  hands  exceed  that  amount  the  cestui  que 
trust  may  recover  whatever  has  been  so  received. 
PeiTin  V.  Lepper,  72  Mich.  456  a«88). 

And  the  settlement  by  an  executor  of  several 
accounts  with  the  commissioners,  in  each  of  which 
he  claims  a  balance  due  in  bis  favor,  where  at  the 
time  of  each  of  such  settlements  be  was  actually 
largely  indebted  to  the  estate,  furnishes  conclu- 
sive evidence  that  he  employed  the  sums  actually 
due  to  the  estate  for  his  own  use.  Tumey  v.  Wil- 
liams, 7  Yerg.  173  (18B4). 

Where  no  fraud  has  been  committed,  however, 
the  burden  of  proof  that  a  guardian  has  received 
a  higher  than  the  legal  rate  of  Interest  on  money 
of  bis  ward  in  his  hands  rests  with  those  who  rep- 
resent the  ward's  interests  and  assert  the  fact,  and 
they  must  identify. the  instances  in  which  such  in- 
terest has  been  received.  Moyer  v.  Fletcher,  56 
Mich.  506  a885). 

And  in  Atty-Gen.  v.  Alford,  4  DeO.  M.  &  G.  843, 
1  Jur.  N.  S.  861  a865),  it  was  held  that  misconduct  on 
the  part  of  an  executor  or  trustee  will  not,  as  a 
general  rule,  warrant  the  presumption  of  the  re- 
ceipt of  profits  by  bim. 

Bee  also  cases  as  to  presumption  and  burden  of 
proof  set  forth  iufra,  IV.,d,  under  heading,  FaUure 
or  refusal  to  account. 

It  seems  probable  that  much  of  the  apparent 
conflict  between  the  foregoing  classes  of  cases  is 
to  be  Explained  upon  the  theory  that  the  cases  in 
which  compound  Interest  was  charged  without  any 
apparent  reference  to  the  profits  made  were  ones 
in  which  the  presumption  that  more  than  simple 
interest  was  made  would  apply,  but  nothing  seems 
to  have  been  said  about  the  presumption  in  the 
cases  themselves. 

Thus  Er  parte  Strutt.  1  Ck)x,  Ch.  Cas.  439  (1788), 
explains  Treves  v.  Townshend,  1  Bro.  Ch.  886, 1  Cox, 
Ch.  Cas.  50  (1784),  the  court  saying  that  in  that  case 
it  was  admitted  that  the  assignee  had  mixed  the 
money  with  bis  own,  and  the  court  thought  that^as 
29  L.  R.  A. 


he  had  used  it  in  his  business,  it  was  impossible  but 
that  be  had  made  a  profit  on  it  to  the  amount  of  5* 
per  cent. 

Interest  is  not  chargeable  with  interest  upon  an 
account  taken  against  an  executor  or  administra- 
tor, however,  unless  he  is  shown  to  have  used  the 
funds  or  to  have  been  guilty  on  wilful  neglect. 
Powell  V.  Powell,  10  Ala.  900(1846;. 

An  executor  not  required  by  the  will  to  make  the 
fund  productive  is  only  chargeable  with  compound 
interest  by  reason  of  the  use  of  the  funds.  Cannon 
V.  Apperson,  14  Lea.  553  (1885). 

Thus,  an  administrator  will  be  charged  with  sim- 
ple, and  not  with  compound,  interest  upon  a  bal- 
ance remaining  uninvested  and  unaccounted  for, 
and  therefore  presumed  to  have  continued  in  bis 
hands,  where  no  evidence  is  produced  to  show  that 
he  used  it  for  his  own  purposes,  though  it  Ls  admit* 
ted  that  he  mixed  it  with  his  own  moneys.  Re  Mc- 
Cairs  Bstate,  1  Ashm.  857  (1890). 
*  And  an  executor  will  only  lie  charged  with  simple 
interest,  though  he  mingled  and  loaned  the  funds 
of  the  estate  with  bis  own,  where  be  did  so  in  good 
faith  and  without  fault  or  want  of  prudence,  dis- 
closing all  the  profits  and  claiming  no  deduction 
for  losses  or  services,  and  such  interest  exceeds 
what  he  actually  received  on  the  funds,  and  they 
had  not  been  used  in  business  trade  or  speculation. 
Perkins  v.  Holllster,  59  Vt.  848  a8»r). 

So  where  a  testatrix  appoints  her  three  bankers, 
who  were  partners  and  were  Indebted  to  her,  to  be 
her  executors,  and  one  of  them  dies  before  her  as- 
sets are  collected  or  ber  will  probated,  appointing 
the  other  two  partners  bis  executors,  who  continue 
in  trade  without  paying  the  indebtedness  to  her, 
and  ultimately  die,  the  estate  of  the  partner  first 
dying  is  only  chargeable  with  simple  interest  at  4 
per  cent  on  the  principal  sum  unpaid,  there  being 
no  breach  of  trust  on  bis  part.  Penny  v.  A\ison. 
3  Jur.  N.  8.  62  (1856). 

And  in  Ker  v.  Snead,  11  Law  Rep.  217  (1878).  It  was 
held  that  a  trustee  will  not  be  charged  with  com- 
pound interest,  except  in  case  of  provisions  for  ac- 
cumulation, though  be  has  mingled  the  trust  fund 
with  his  own. 

And  the  mere  fact  that  a  trustee  was  a  common 
stockholder  in  an  incorporated  bank  would  not,  of 
itself,  charge  him  with  Interest  for  making  a  de- 
posit as  trustee  in  that  bank,  if  the  bank  be  of  good 
credit  and  such  as  an  ordinarily  prudent  man  might 
select  as  a  depository  in  his  own  business.  But  it 
might  be  otherwise  if  he  were  the  sole  stockholder 
or  much  the  largest  stockholder.  Dictum  In  Can- 
non V.  Apperson,  14  Lea,  558  (1885). 

So  a  guardian  will  be  charged  legal  interest  only 
upon  funds  of  his  ward  in  bis  keeping,  where  he  was 
unaccustomed  to  business  and  bad  Innocently  con> 
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the  amount  oY  bis  owd  funds  iavested  in  such 
speculations,  or  otherwise  the  eestuis  que  trust 
will  take  the  whole. 

1  Story,  Eq.  Jur.  §  468;  Perry,  Tr.  §  128: 
Austin  y.  A,  d:  W.  Sprague  Mfg,  Co.  14  R.  I. 
471;  Russell  v.  Jackson,  10  Hare,  204;  MclAMr- 
ren  v.  Brewer,  51  Me.  402;  Seaman  v.  Cook,  14 
III.  501. 

The  cardinal  object  of  equity  is  to  see  that 
the  trustee  never  profits  by  malversation  of 
the  trust  funds.  To  insure  this,  the  benefi- 
ciaries are  permitted  to  make  their  election  as 
to  whether  they  will  take  the  actual  profits  or 
interest  in  lieu  thereof. 

1  Story,  Eq.  Jur.  ^  465;  Docker  v.  Somes,  2 
Myl.  &  K.  655;  Weir  v.  Weir,  supra;  Norris^s 
App.  71  Pa.  106;  Myers  v.  Myers,  2  McCord, 
Eq.  214,  16  Am.  Dec.  658:  Cruce  v.  Cruce,  81 
Mo.  681:  Oliver  v.  Fiatt,  44  U.  8.  3  How,  401, 
11  L.  ed.  652. 


Our  statute  permits  the  compromise  of 
claims  by  executors  or  administrators  *' with 
the  approbation  of  the  probate  court  or  judge.*' 

There  is  no  pretense  that  such  approbation 
was  secured  in  this  case,  and  in  its  absence  it 
devolved  upon  the  executor  to  show  that  there 
had  been  no  remissness  on  his  part,  and  that 
the  compromise  was  for  the  best  interests  of 
the  estate. 

Schultz  y.Fulver,  11  Wend.  3C6;  Loitson  v. 
Copeland,  2  Bro.  Ch.  156;  Powell  v.  Ecans,  5 
Ves.  Jr.  844;  Caffrey  v.  Darby,  6  Ves.  Jr.  487; 
Woerner.  Law  of  Administration,  $5  324,  and 
authorities  cited  in  note  4. 

Petition  for  rehearing. 

The  court  was  in  error  in  assuming  that  the 
sum  of  $5,000  withdrawn  by  tLe  executor  from 
the  funds  of  the  estate,  and  invested  in  the 
property  purchased  from  Child  &  Young,  was 


fused  the  warded  funds  with  bis  own  and  kept  no 
aocounts,  though  the  evidence  tended  to  show  that 
in  some  unidentified  instances  be  had  received  10 
per  cent  interest  on  money  loaned  by  him.  Moyer 
V.  Fletcher,  56  Mich.  508  a886). 

And  one  who  collects  the  funds  of  his  ward  in 
confederate  notes  of  the  "old  issue,'*  and  pays  them 
out  in  satisfaction  of  his  individual  debts,  and 
shortly  afterwardb  receives  confederate  notes  of 
the  **new  issue"  in  payment  of  debts  due  him,  de^ 
signin?  to  replace  with  them  the  notes  of  the  estate 
used  by  him,  is  not  Ruilty  of  such  misconduct  as 
will  render  him  liable  for  compound  interest. 
Brand  v.  Abbott.  42  Ala.  499  (1868). 

And  a  Ruardian  who  Mres  the  slaves  of  bis  ward 
under  authority  of  tho  probate  court  by  which  the 
amount  of  the  annual  hire  was  fixed,  carryinif  the 
sums  so  ascertained  regularly  year  after  year  into 
his  account  and  charirintr  them  to  himself  as  a  part 
of  the  Income  of  the  ward,  the  balances  being  reg- 
ularly transferred  from  each  account  to  the  next, 
is  not  chargeable  with  compound  interest  on  such 
sums  so  charged  against  him.  Crump  v.  Gerock,  40 
Miss.  765  (1866). 

See  also  infra,  IV.,  d,  heading.  Failure  or  refusal 
to  account,  in  all  the  cases  in  which  the  element  of 
the  use  of  the  trust  fund  is  Involved. 

d.  Failure  or  refusal  to  account. 

Failure  or  refusal  to  account  appears  to  t)e  an  es- 
sential element  of  the  right  to  charge  compound 
interest  upon  a  trust  fund,  perhaps  the  pivotal  ele- 
ment, as,  if  the  use  and  profits  were  accounted  for 
the  trustee  would  be  chargeable  therewith  as  prof- 
its, and  not  as  interest. 

Thus  compound  interest  is  not  allowed  unless  the 
trustee  refuses  or  is  unable  to  render  an  account 
of  the  use  or  profit  actually  made  of  the  trust  fund. 
Jennison  v.  Uapgood,  10  Pick.  H  (1830). 

So,  in  Garnlss  v.  Gardiner,  1  Edw.  Ch.  128  (1882),  it 
was  said  that  as  a  general  rule,  executors,  adminis- 
trators, and  trustees  are  liable  to  pay  simple  inter- 
est when  they  unnecessarily  retain  the  moneys  in 
their  hands,  hold  them  an  unreasonable  time,  mix 
them  with  their  own  private  funds,  use  them  in  the 
way  of  trade,  or  derive  any  personal  advantage 
from  them.  It  is  only  in  special  cases  and  under 
peculiar  circumstances,  which  must  be  proved,  that 
Interest  is  to  be  compounded  against  them.  But 
where  they  convert  the  trust  money  to  their  own 
use,  and  employ  it  in  trade  or  business,  making 
profits  of  which  they  refuse  to  give  an  account, 
they  may  be  charged  with  compound  interest. 

And  the  rule  would  seem  to  be  practically  uni- 
versal that  the  concurrence  of  a  use  of  the  fund 
with  a  failure  or  refusal  to  account  for  the  profits* 
is  a  sufficient  ground  for  the  charge. 
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Thus  the  burden  of  accounting  for  actual  gainit 
and  profits  rests  upon  the  trustee,  and  if  he  fails  or 
refuses  to  furnish  evidence  of  them  the  rule  should 
he  adopted  which  most  nearly  approximates  his 
actual  gains  and  leaves  no  advantage  or  benefit  to 
him  by  reason  of  his  silence  or  refusal.  Cruce  v. 
Cruce,  81  Mo.  676  (1884);  Asay  v.  Allen,  124  III.  391 
(1888). 

And  a  use  of  the  moneys  of  an  estate  by  an  ex- 
ecutor or  administrator,  which  will  render  him 
chargeable*  with  compound  interest  thereon,  may 
be  presumed  from  a  neglect  or  refusal  to  account. 
Be  Camp,  6  Mo.  App.  563  (1879);  Camp  v.  (^rop,  74 
Mo.  192  (1881);  Kenan  r.  Hall,  8  Ga.  417  (1850). 

And  where  it  is  impossible  or  impracticable  to 
trace  out  and  apportion  the  profits  accruing  to  a 
trustee  from  the  use  of  trust  funds  in  connection 
with  his  own,  the  court  will  fix  upon  a  rate  of  in- 
terest to  charge  the  trustee  as  the  supposed  measure 
or  representative  of  the  profits.  Bond  v.  Lock- 
wood,  33  111.  213  (1864). 

So  if  a  trustee  fails  or  refuses  to  account,  and 
suppresses  or  destroys  the  evidence,  so  that  the 
amount  of  his  profits  cannot  be  ascertained,  he 
may  be  ctiarged  with  the  trust  fund  and  such  ac- 
cumulations thereon  as  the  best  management  would 
be  likely  to  secure,8ucb  gains  being  presumed  irom 
his  failure  to  report.  Perrin  v.  Lepper,  72  Mich. 
450  (1888). 

And  when  he  has  profited,  or  there  is  reason  to 
believe  that  he  has  profited,  by  the  use  of  the  trust 
fund,  and  fails  to  make  a  frank  disclosure  or  con- 
ceals the  amount  made,  he  is  chargeable  with  com- 
pound interest.  Crump  v.  Gerook,  40  Miss.  765(1866); 
Torbet  v.  McReynolds,  4  Humph.  216  (1843)  dictum. 

And  when  he  acts  in  utter  disregard  of  his  trust, 
and  treats  the  trust  moneys  as  his  own,  and  neither 
keeps  nor  renders  any  account  thereof,  he  may  be 
charged  with  interest  computed  with  periodical 
rests.    Adams  v.  Lambard,  80  Cal.  426  (1889). 

And  when  he  evades  an  accounting  without  re- 
pudiating the  trust,  and  afterwards  sells  the  trust 
property  to  an  innocent  purchaser,  he  will  be 
charged  with  compound  interest  from  the  date  of 
the  sale,  and  is  not  entitled  to  any  interest  on  his 
account.    Ibid. 

80  when  a  trustee  refuses  to  account  for  the  prof- 
its arising  from  his  use  of  the  trust  fund,  or  where 
he  so  mingles  it  and  the  profits  therefrom  with  his 
own  money  and  profits  that  he  cannot  separate 
and  account  for  the  profits  that  l)elong  to  the  cestui 
que  trust,  the  latter  may  have  legal  interest  com- 
puted with  annual  rests;  and  this  rule  is  especially 
applicable  in  cases  involving  a  wilful  breach  of 
duty.    State  v.  Uowarth,  48  Conn.  207  (1880). 

And  a  trustee  who  improperly  purchases  at  his 
own  sale  under  decrees  of  foreclosure,  and  after- 
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interest  or  earnings  of  the  trust  fund.  It  was 
in  fact  principal;  and  previous  to  its  with- 
drawal for  the  investment  mentioned  had  been 
on  deposit  in  Ihe  name  of  Wm.  A.  Chessman, 
executor. 

The  court  was  in  error  in  assumin^r  that  the 
judgment  of  the  court  below  would  ^ive  to 
the  heirs  both  the  interest  in  the  property  pur- 
chased with  the  funds  of  the  estate,  and  the 
purchase  price  or  interest  on  the  purchase  price. 
The  $5,000  invested  in  this  property  and  inter- 
est thereon  from  the  date  of  the  purchase, 
were  excluded  from  the  computation  of  the 
amount  with  which  the  account  of  the  execu- 
tor was  ordered  to  be  surcharged. 

The  court  below  found  as  a  fact  "that  on 
the  20th  day  of  May,  1893,  the  said  William 
A.  Chessman  purchased  of  Levi  H.  Child  and 
others  an  undivided  one  half  of  lot  8  of  the 
Chessman  &  Davis  Placer  Claim,  and  an  un- 


divided one  half  of  lot  E  of  the  Getchell  & 
Child  placer  claim,  in  the  county  of  Lewis  and 
Clarke  aforesaid,  and  paid  therefor  as  pur- 
chase price  of  the  same  the  sum  of  $10,000. 
and  took  the  deed  for  the  same  in  his  own 
name;  that  $5,000  of  the  purchase  price  so 
paid  for  the  same  was  money  belonging  to  the 
said  estate." 

Upon  such  a  state  of  facts  the  law  is  that  the 
cesiuis  que  trust  may  elect  whether  they  will 
take  the  property  or  the  amount  so  invested 
with  interest.  But  they  have  had  no  oppor- 
tunity to  exercise  their  election,  except  in  this 
proceeding;  and  if  the  decision  of  this  court 
shall  obtain,  not  only  the  petitioner,  but  all  of 
the  heirs,  will  be  barred  forever  of  the  right  to 
make  such  election. 

4  Kent,  Com.  11th  ed.  p.  334;  Pom.  Eq. 
Jur.  $  1049;  Schouler,  Exrs.  &  Admrs.  §  388; 
Barker  v.  Barker,  14  Wis.  139;  White  v.  Drew, 


wards  sells  the  several  parcels  purchased,  some  of 
tbem  at  a  considerable  advance,  failing  to  keep  any 
exact  account  of  the  profits  ot  the  transaction  or 
refusing  to  render  an  account  thereof  to  the  beneQ- 
ciary,  is  chargeable  upon  the  beneficiary ^s  electing 
to  affirm  the  sale  with  Interest  upon  the  sums  used, 
computed  with  annual  rests.  Ogden  v.  Larrabee, 
57111.898(1870). 

And  one  who  for  several  years  receives  largre 
sums  of  money  from  the  trust  estate,  which  he  con- 
tinually employs  in  trade  and  speculation  for  his 
own  benefit,  resisting  all  efforts  to  require  him  to' 
account,  and  withholding  the  discovery  sought  for, 
and  endeavoring  to  stifle  inquiry  as  to  the  use 
made  by  him  of  the  money  received,  making  divers 
inconsistent  claims  as  to  the  ownership  of  the  trust 
fund.  Is  chargeable  with  compound  interest  esti- 
mated upon  the  bcUance  in  bis  hands  at  the  end  of 
each  year.  Diffenderffer  v.  Winder,  8  Oil!  ft  J.  841 
(1881),  affirming  same  point  in  Winder  v.  Diffen- 
derffer, 2  Bland,  Ch.  168  (1829). 

So  where  an  executor  falls  to  render  a  satisfac- 
tory account  of  his  receipt  of  interest  and  its  em- 
ployment, interest  should  be  compounded  against 
him  by  the  adoption  of  periodical  rests.  Johnson 
V.  Beauchamp,  5  Dana,  70  (1887). 

And  one  who  denies  the  receipt  of  the  assets,  and 
accounts  for  neither  principal  nor  interest,  and 
converts  all  to  his  own  use,  may  be  charged,  in 
favor  of  an  infant  legatee,  with  interest  on  the 
funds  in  his  hands,  compounded  annually  as  if  he 
had  been  a  guardian.  Swindall  v.  Swindall,  8  Ired. 
Bq.  280  a852). 

And  one  whose  settlement  has  been  delayed  for 
an  unreasonable  time  will  be  charged  with  legal 
interest  with  annual  rests,  on  the  money  in  his 
bands,  when  the  only  excuse  offered  is  that  his  at- 
torney was  negligent,  and  that  the  attorney  had 
died  six  or  seven  years  before  the  trial,  and  that 
until  at)Out  two  years  before  the  trial  he  had  sup- 
posed that  the  estate  had  been  settled,  although 
there  is  no  evidence  that  he  derived  any  profit 
therefrom.    Rt  Hiilard's  Bstate,  83  Cal.  423  (1890). 

And  In  Re  Sanderson,  74  Cal.  19P  (1887),  where  there 
had  been  great  delay  in  an  accounting  by  an  exec- 
utor, the  appellate  court  held  that  it  could  not 
say  that  the  court  below  was  not  justified  in  charg- 
ing him  with  legal  interest  with  annual  rests. 

So,  an  executor  who  uses  the  funds  of  the  estate 
as  his  own,  and  claims  them  as  such,  and  conceals 
from  the  legatees  the  fact  that  he  had  any  in  his 
hands,  dealing  in  the  meantime  extensively  in  land 
warrants  making  large  profits,  is  chargeable  with 
compound  interest.  Turney  v.  Williams,  7  Yerg- 
173  (1834). 

And  compound  interest  with  annual  rests  will  be 
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allowed  against  an  executor  where  he  renders  no 
account  of  the  use  made  of  the  money  in  his  bands, 
and  claims  it  as  his  own,  and  denies  his  indebted- 
ness to  the  estate,  and  repels  the  imputation  of 
fraud  or  gross  negligence  in  an  unsatisfactory 
manner,  and  has  been  in  the  habit  of  demanding 
and  receiving  compound  interest.  Jennison  v. 
Hapgood,  10  Pick.  77  (1880). 

So,  an  executor  and  trustee  under  a  will,  who 
keeps  no  account  of  the  trust  fund,  but  uses  the 
securities  transferred  to  him  In  his  own  business, 
changing  them  from  time  to  time,  and  reaJizing 
profits  therefrom  of  which  he  renders  no  account, 
and  who  surcharges  his  account  with  items  of  ex- 
pense unsupported  by  evidence,  and  some  of  which 
were  unfounded  in  fact,  is  properly  chargeable 
with  interest  at  the  legal  rate  computed  with  an- 
nual rests  upon  the  fund  in  his  hands.  Ck>ok  v. 
Lowry,  06  N.  Y.  103  (1884). 

And  one  appointed  executor,  under  a  will,  and 
guardian  of  testator^s  children,  who  fails  to  ac- 
count for  the  assets  coming  to  bis  hands,  is  charge- 
able with  simple  interest  only  for  the  time  he  acts 
as  executor,  but  should  be  charged  with  compound 
interest  as  guardian  from  the  time  when  the  ad- 
ministration of  the  estate  was  or  might  have  been 
concluded,  unless  he  shows  special  equitable  cir- 
cumstances discharging  him  from  his  accountabil- 
ity.   Hodge  V.  Hawkins.  1  Dev.  ft  B.  Bq.  564  (1887). 

And  an  administrator,  who  converts  the  moneys 
of  the  estate  in  his  hands  as  such  to  his  own  use,  or 
employs  them  in  his  business  without  acoountiog 
for  profits  or  disclosing  what  the  profits  were.  Is 
chargeable  with  compound  interest  with  annual 
rests  after  the  lapse  of  a  reasonable  time  for  the 
settlement  of  the  estate.  Schieffelin  v.  Stewart,  1 
Johns.  C:h.  ftiO,  7  Am.  Dec.  607  a815). 

In  DePeyster  v.  Clarkson,  2  Wend.  77  (1828),  it  was 
concluded  arguendo  that  Schieffelin  v.  Stewart, 
8iipra,  and  the  English  oases  there  cited  were  not 
supported  by  authority,  but  the  case  was  decided 
upon  another  ground,  and  the  latter  case  was  said, 
in  Oamiss  v.  Gardiner,  1  Edw.  Ch.  128  (1832).  not  to 
have  been  overruled  thereby,  but  to  continue  to 
stand  as  authority. 

So  an  administrator,  who  did  not  report  the  pro- 
ceeds of  a  note  coming  to  his  hands  to  the  court,  as 
required  by  statute,  but  mingled  them  with  his 
own  money  and  used  them  in  his  own  affairs  and 
for  his  own  benefit,  keeping  and  rendering  no  sep- 
arate account  thereof,  should  be  charged  with 
compound,  and  not  with  simple,  interest.  Williams 
V.  Petticrew,  82  Mo.  460  (1876). 

And  one  who  takes  credit  on  an  accounting  for 
notes  due  the  estate  as  uncollectible  may  be  charged 
with  interest  at  the  rate  ef  10  per  cent  computed 
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42  Mo.  561;  Watson  v.  Thompson,  12  R.  I.  470; 
Johnson  v.  Dougherty,  18  N.  J.  Eq.  409:  But- 
ler V.  lAJWson,  72  Mo.  249;  A>/tf  v.  Barnett,  17 
Ala.  806:  McCully  v.  MeCully.  78  Va.  159; 
Moloney  v.  ir^/i^^y,  54  Ala.  532;  Eekford  v.  Z>^- 
iT^.V,  8  Paige,  89. 

The  court  is  in  error  in  its  statement  as  fol- 
lows: "In  tbis  case,  it  appears  that  in  render- 
ing bis  account  at  tbe  close  of  eapb  year,  the 
executor  charged  tbe  estate  with  the  commis- 
sion allowed  oy  law  on  funds  of  tbe  estate, 
actually  disbursed  during  tbe  preceding  year." 
On  tbe  contrarj'  it  is  in  proof,  and  uncontra- 
dicted and  uncontested,  that  in  each  of  tbe  an-, 
nual  accounts  hereinafter  mentioned,  tbe  ex- 
ecutor charged  commissions  in  excess  of  tbe 
commis-sions  allowed  by  law  at  tbe  several 
times  mentioned,  respectively,  and  that  tbe 
sums  so  charged  in  excess  of  tbe  commissions 


allowed  by  law  have  been  and  now  are  retained 
and  withheld  by  him. 

Tbe  court  is  in  error  in  its  statement  that 
"this  transaction"— referring  to  tbe  withdrawal 
of  $6,500  belonging  to  tbe  estate  from  tbe  Peo- 
ple's National  Bank, — * 'substituted  tbe  execu- 
tor as  debtor  to  said  estate  in  tbe  sum  of 
$6,500,"  etc. 

A  trustee  is  not  permitted  to  borrow  trust 
funds,  and  tbe  transaction  mentioned  in  no 
way  changed  the  character  in  which  the  execu- 
tor held  tbe  sum  involved. 

The  court  is  in  error  in  its  statement  that 
tbe  interest  returned  in  tbe  annual  accounts 
"amounts  to  7^71  per  cent  per  annum,  com- 
pounded, upon  the  funds  in  hand  from  year  to 
year,  on  tbe  average,  for  the  whole  period  of 
administration."  The  testimony  of  the  expert 
accountant  referred  to  is  that  tbe  computation 


with  annual  rests  as  for  money  appropriated  to  his 
own  use,  where  the  evidence  shows  that  he  col- 
lected moneys  thereon  which  be  failed  to  report. 
Camp  V.  Camp,  74  Mo.  193  (Vm),  6  Mo.  App.  563 
(1«79). 

And  tbe  husband  of  an  administratrix,  who  car- 
ries on  a  farming  business  with  the  assets  of  an  in- 
testate, and  who  admits  that  he  has  made  profits, 
that  be  has  kept  no  accounts,  and  blended  the 
transactions  of  the  farm  with  bis  other  concerns, 
and  cannot  state  the  amount,  will  t)e  charged 
with  interest  at  the  highest  lefiral  rate  computed 
with  annual  rests.  Wallter  v.  Woodward,  1  Ruse. 
Ch.  107  aa«). 

So  a  guardian  who  converts  the  money  of  his 
wards  to  his  own  use,  and  uses  it  for  a  number  of 
years  without  accounting  for  it  in  any  way,  will  be 
charged  with  compound  interest  thereon.  Re  Bs- 
chrich'8  Estate,  86  Cal.  98  (1800). 

And  a  guardian  is  chargeable  with  compound 
interest  on  notes  received  by  him  as  such  for  funds 
arising  from  tbe  estate  and  not  accounted  for  and 
on  money  with  which  he  ought  to  have  charged 
himself  for  rent  of  lands  of  the  estate  which  he 
had  used.    Latham  v.  Wllooz.  99  N.  C.  967  (1888). 

And  one  who  has  neglected  for  a  long  time  to  ac- 
count for  his  ward^s  money,  and  has  abandoned 
his  trust  and  left  tbe  state  without  any  apparent 
cause,  whose  ward  was  of  age  for  five  years  prior 
to  tbe  judgment  rendered  in  a  suit  upon  tbe  guard- 
ian's bond,  is  chargeable,  in  Missouri,  with  lU  per 
cent  compound  interest  up  to  the  date  of  tbe 
ward's  coming  of  age,  and  after  that  time  with  6  per 
cent.    State  v.  Richardson,  29  Mo.  App.  505  (1888). 

And  in  Stephens  v.  Van  Buren,  1  Paige.  479  (1829). 
in  which  executors  had  retained  moneys  of  the  es- 
tate belonging  to  Infants  in  their  hands  for  anum- 
t)er  of  years  refusing  without  reason  to  pay  it  on 
demand  of  the  guardian  of  the  infante,  a  refer- 
ence wa^  made  to  a  master  to  ascertain  tbe  amount 
due  each  of  the  infants,  and  he  was  directed  to 
charge  them  with  tbe  interest  which  they  bad  re- 
ceived or  might  have  received  with  reasonable 
dUigence,  though  the  guardian  did  not  ask  for  in- 
terest. 

So  in  Johnson  v.  Hedricic,  33  Ind.  129,  5  Am.  Rep. 
191  (1870),  in  which  there  was  a  delay  of  some  ten 
years  in  the  final  settlement  of  administrators,  and 
there  was  evidence  that  they  ustni  the  money  of 
tbe  trust  in  their  own  private  speculation  and  re- 
fused to  account  for  the  result  thereof,  tbe  court 
said  that  the  master  should  have  charged  them 
with  compound  interest  making  annual  rests  for 
that  purpose;  but  as  no  exception  was  taken  to  the 
report,  an  allowance  of  simple  interest  was  af- 
tirmed. 

So  an  assignee  for  the  benefit  of  creditors,  who 
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mixes  trust  funds  with  his  own  depositing  them  in 
his  own  name,  neglecting  and  failing  to  account 
when  called  upon  to  do  so,  and  failing  to  state  tbe 
disposition  of  the  fund,  will  be  charged  with  inter- 
est thereon  with  annual  rests.  Asay  v.  Allen,  124 
nu  891  (1888). 

And  the  eestuis  que  trunt  are  entitled  to  an  ac- 
count, and  to  legal  interest  with  annual  rests, 
when  a  hustMind  deeds  lands  to  a  third  person  and 
afterwards  takes  from  the  vendee  a  deed  in  trust 
for  the  benefit  of  his  wife  and  family,  and  admin- 
isters the  trust  for  a  numlier  of  years,  mingling 
the  rents  and  profits  with  his  own  money  so  that 
he  cannot  separate  them  and  account  for  tbe  prof- 
its.   Bobb  V.  Bobb,  80  Mo.  411  (1886). 

So  in  Lukens's  App.,  7  Watts  &  S.  48  (1844),  it  was 
said  that  a  guardian  who  trades  with  the  moneys 
of  bis  ward  or  uses  them  for  his  own  purposes  in 
any  way,  whereby,  for  aught  that  appears  to  tbe 
contrary,  ho  has  made  profit  equal  to  compound 
interest  thereon,  of  which  he  refuses  to  render  an 
account,  is  chargeable  with  compound  interest. 

And  in  Scudder  v.  Ames,  89  Mo.  496  (1886),  in 
which  the  Judgment  was  reversed  and  the  case  re- 
manded on  other  grounds.  Sherwood,  X,  in  a  sep- 
arate opinion,  laid  down  tbe  rule  that  on  all  claims 
tbe  amount  of  which  the  administrator  collects  but 
wilfully  conceals  and  omits  to  account  for  in  bis 
settlement,  be  should  be  charged  interest  ¥rith  an- 
nual rests,  but  that  he  is  liable  for  ordinary  interest 
only  on  moneys  in  his  bands  ready  for  distribution 
at  tbe  time  of  filing  bis  annual  settlement  where 
he  fails  to  obtain  an  order  of  distribution  or  an  or- 
der to  loan  tbe  money. 

And  in  Ae  Herteman,  73  Cal.  545  (1887),  interest 
was  allowed  against  an  administrator  on  money  of 
the  estate  drawn  by  biro  and  mingled  with  his  own 
funds  and  omitted  from  his  account,  but  there  was 
nothing  in  the  case  to  show  whether  it  was  com- 
pounded or  not. 

Without  tbe  concurrence  of  tbe  use  of  the  trust 
fund,  however,  there  is  no  such  liability. 

Thus,  a  guardian  who  neglects  to  file  returns  is 
not  chargeable  with  compound  interest  upon 
moneys  of  bis  ward  collected  by  a  commissioner 
and  remaining  uncalled  for  in  his  bands.  Baker  v. 
Lafltte,  4  Rich.  Eg.  892  (1852);  Royston  v.  Royston. 
29  Ga.  82  (1859);  Childress  v.  Childress,  49  Ala.  237 
(1873);  Calhoun  v.  Culbouu,  41  Ala.  869  (1868). 

Such  failure  is  not  of  itself  sufficient  to  author- 
ize a  finding  of  fraud.    Royston  v.  Royston,  supra. 

And  tbe  failure  to  make  annual  settlements  not 
being  evidence  of  fraud  but  negligence  merely, 
does  not  constitute  such  a  mismanagement  of  the 
trust  as  renders  him  chargeable  therewith.  Cal- 
houn V.  Calhoun,  supra. 

And  the  omission  of  a  guardian  to  giv^  a  state- 
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was  made  for  only  a  part  of  the  time  and  was 
approximate  at  most. 

The  executor  did  Dot  keep  all  of  the  moneys 
belonging  to  the  estate  in  any  of  the  banks  des- 
ignated by  the  order  of  the  probate  court  pro- 
cured by  him  on  the  21  st  day  of  July,  1875;  he 
failed  to  show  what  he  has  done,  or  what  he 
did,  with  the  sums  not  so  deposited,  and  his 
explanations  respecting  the  same  are  vague, 
evasive,  and  unsatisfactory;  during  the  times 
these  balances  remained  m  bis  hands  he  was 
from  time  to  time  a  borrower  of  money,  and 
be  mixed  large  sums  of  money  belonging  to 
the  estate  with  his  private  funds,  and  used  the 
same  on  his  own  account. 

Petitioner  respectfully  submits  that  he  may 
reasonably  ask  for  the  application  to  this  state 
of  facts  of  the  fundamental  principles  of  equity 
jurisprudence,  that  are  found  in  the  following 
authorities: 


Pom.  Eq.  Jur.  §  1079;  2  Redf.  Wills,  886; 
Story,  Eq.  Jur.  1277;  2  Woemer,  American 
Law  of  Administration,  p.  1188;  Re  Main,  4 
Redf.  160;  Rapalje  v.  Hall,  1  Sandf.  Ch.  399; 
Martin  v.  Raborn,  42  Ala.  648;  BentUy  v. 
Shreve,  2  Md.  Ch.  219;  Hannahs  v.  Hannahs, 
68  N.  Y.  610;  Gunter  v.  Janes,  9  Cal.  643. 

Statutory  interest  imposes  no  limit  upon  the 
discretion  of  the  court  in  surcharging  the  ac- 
counts of  an  executor.  Even  usurious  interest 
may  be  exacted,  if  it  was  realized;  and  it  is  in 
proof  here,  that  from  some  of  the  investments 
which  the  executor  made  while  he  was  using 
^the  funds  of  the  estate  he  realized  as  high  "a 
rate  as  216  per  cent  per  annum. 

Perry,  Tr.  §  468;  Barney  y,  Saunders,  57  U. 
S.  16  how.  543.  14  L.  ed.  1051;  Re  HolberVs 
Estate,  39  Cal.  597. 

Section  248,  Probate  Practice  Act.  provides 
that  ''every    executor   and    administrator    is 


ment  of  profits  from  the  use  of  bis  ward^s  moneys 
will  not  be  regrarded  as  a  suppression  of  the  truth 
which  will  render  him  chargeable  with  compound 
interest  thereon,  where  he  had  not  employed 
them  in  trade  and  had  had  no  use  of  them  except 
as  tbcy  remained  with  his  own.  Clarkson  v.  De 
Peyster,  Hopk.  Ch.  424  (1826). 

And  his  mere  omission  to  apply  to  the  court  for 
authority  to  invest  his  ward^s  money,  and  bis  fail- 
ure to  make  annual  settlements,  are  not  evidence, 
of  fraud  for  which  the  court  will  allow  compound 
.nterest  against  him.  but  establish  negligence  only. 
Bryant  v.  Craig,  12  Ala.  864  (1847). 

So  a  partner  who  draws  out  money  from  co- 
partnership funds  is  not  chargeable  with  com- 
pound interest,  but  with  simple  interest  only,  on 
the  sums  drawn  out,  unless  it  appears  that  he  has 
traded  or  speculated  with  the  money,  and  made  a 
profit  on  it,  and  refused  on  being  called  on  for  that 
purpose  to  disclose  the  profits.  Stoughton  v. 
Lynch,  2  Johns.  Ch.  209  (1816). 

And  when  a  guardian,  who  is  the  brother  of  his 
ward,  makes  no  reports  and  keeps  no  accounts  of 
his  guardianship,  he  will  not  be  cbargred  with  com- 
pound interest  on  rents  received  from  bis  ward's 
estate,  where  it  can  be  fairly  assumed  that  it  was 
expended  for  her  benefit,  but  should  t)e  imposed 
when  and  for  such  time  as  such  application  can- 
not be  assumed.  Finnell  v.  O'Neal,  13  Bush,  178 
(1877). 

Settlements  made  by  a  guardian  in  county  court 
in  accordance  with  directions  in  the  will  creating 
the  guardianship  are  prima  facie  evidence  in  a  suit 
in  chancery  in  which  claims  against  him  for  com- 
pound interest  are  asserted.  Maupin  v.  Dulany,  5 
Dana,  688,  90  Am.  Dec.  099  (1837). 

See  also  infra^  IV.  J,  for  other  cases  of  failure  to 
account  where  the  failure  was  in  disregard  of  a 
statute. 

e.  Nealeei  to  invest. 

Executors,*  guardians,  and  other  trustees  are 
usually  held  liable  for  simple  interest  at  the  ordi. 
nary  legal  rate  only,  for  mere  neglect  or  delay  in 
investing  the  trust  fund  so  as  to  render  it  produc- 
tive. Gott  V.  Culp,  46  Mich.  265  (1881):  Bryant  v. 
Craig,  12  Ala.  864  (1849);  Thorn  v.  Gamer,  42  Hun, 
607  (1888);  Re  Harland's  Account,  5  Kawle,  326  (1835); 
Dietterich  v.  Heft,  5  Pa.  87  (1847);  Penny  packer's 
App.  41  Pa.  494  (1862);  Crigler  v.  Alexander,  33 
Gratt.  674  (1880);  Re  Guardianship  of  Thurston,  67 
Wis.  104  (1883);  Perkins  v.  Hollister,  60  Vt.  348  (1887); 
Barney  v.  Saunoers.  67  U.  8.  16  How.  636, 14  L.  ed. 
1047  (1858);  CracKett  v.  Bethune*  1  Jac.  &  W.  586 
(1820). 

Thus  the  rule  that  a  guardian  is  chargeable  with 
compound  interest  received  by  him  does  not  apply 
29L.  H.A. 


U)  interest  chargeable  against  a  guardian  on  funds 
in  band.  Brand  v.  Abbott,  42  Ala.  499  (1868);  Chil- 
dress V.  Childress,  49  Ala.  237  (1878). 

And  an  executor  having  money  in  his  hands 
which  he  might  have  invested  but  did  not.  but 
upon  which  he  does  not  appear  to  have  made  any 
profits,  should  be  charged,  in  accounting,  with 
simple  interest  thereon,  but  not  with  compound 
interest,  where  his  dut}'  would  have  beeu  properly 
performed  had  he  invested  it  at  simple  interest. 
Light's  App.  24  Pa.  180  (1854). 

And  an  executor  who  does  not  employ  the  moneys 
of  the  estate  for  his  own  benefit,  but  merely  with- 
holds them,  is  chargeable  with  interest,  at  the  gen- 
eral rate  only,  something  more  than  mere  negli- 
gence being  necessary  to  a  greater  charge.  Rocke 
V.  Hart,  11  Ves.  Jr.  58  (1806). 

And  simple  interest  only  will  be  allowed  in  com- 
puting the  damages  lor  breach  of  a  guardian's 
bond  by  failure  to  account  to  the  ward  upon  his 
becoming  of  age,  when  the  guardian  has  not  actu- 
ally received  intereut  and  it  does  not  appear  that 
be  could  have  invested  the  moneys,  especially  when 
the  liability  to  be  enforced  is  that  of  the  sureties. 
Peelle  v.  State,  118  Ind.  612  (1888). 

Nor  will  compound  Interest  be  charged  against 
the  committee  of  a  lunatic  upon  balances  found 
against  him  upon  the  settlement  of  his  account, 
when  the  balances  were  small  and  the  moneys  were 
promptly  collected  audit  does  not  appear  that  he 
used  them  or  derived  any  profit  therefrom.  Crig- 
ler v.  Alexander.  83  Gratt.  674  (1880). 

The  extent  of  the  liability  of  trustees  for  inter- 
est on  the  trust  fund  for  negligence  in  failing  to 
invest  It,  however,  depends  upon  the  circumstances 
of  each  particular  caae.  Morgan  v.  Morgan,  4 
Dem.  868  tl888). 

And  in  several  cases  interest  with  rests  has  bees 
allowed. 

Thus,  interest  may  be  charged  on  annual  bal- 
ances on  an  executor's  account  where  no  circum- 
stances appear  which  will  require  him  to  keep^ 
moneys  in  his  hands,  and  it  may  also  be  charged  on 
balances  in  his  favor.  Darrel  v.  Eden,  3  Desauas. 
Eq.  241,  4  Am.  Dec.  618  il8ll). 

So  in  Bradford  v.  Bodfiah,d9  Iowa,  681  a874>.  it 
was  held  that  it  is  the  duty  of  a  guardian  to  invest 
the  money  of  the  ward,  and  if  he  holds  It  he  is 
chargeable  with  interest  thereon  computed  at  the 
legal  rate  with  annua]  rests. 

And  in  Say  v.  Barnes,  4  Serg.  &  K,  112, 8  Am.  Dec. 
679  (1818),  it  was  held  that  a  guardian  who  tails  to 
invest  the  money  of  his  ward  so  as  to  render  it  pct>- 
ductive  is  chargeable  with  interest  thereon,  and  a 
reasonable  rule  is  to  compute  it  upon  the  balances 
in  his  hands  at  the  end  of  every  six  months  whether 
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•chargeable  in  his  own  account  .  .  .  with 
all  of  the  interest,  profit,  and  income  of  the 
estate." 

Harwood,  </.,  delivered  the  opinion  of 
the  court ; 

This  proceeding  was  instituted  in  the 
'probate  department  of  the  district  court  of 
Lewis  and  Clarke  county  by  Martha  P. 
Ricker,  petitioner  on  behalf  of  Jesse  C. 
Ricker,  a  minor  heir  and  legatee  of  Joshua 
C.  Ricker,  deceased,  to  require  an  account, 
under  the  provisions  of  the  Probate  Practice 
Act  (sections  254-270) ,  from  W.  A.  Chess- 
man, executor  of  said  estate,  touching  his 
administration  and  disbursement  of  the  prop- 
erty thereof.  It  appears  from  the  record  that 
Joshua  C.  Ricker  died  on  the  1st  of  June, 
1875,  a  resident  of  Lewis  and  Clarke  county, 
Mont.,    leaving  a  widow,    Martha  P.,   and 


four  minor  children,  and  an  estate,  consisting 
of  money  deposited  in  certain  banks,  to  the 
amount  of  about  1 18, 000,  which,  together 
with  other  assets,  consisting  of  certain  per- 
sonal  effects,  and  demands  owing  the  estate, 
and  an  undivided  partnership  interest  with 
M.  A.  Price  in  two  ranches  and  certain  cattle, 
etc.,  altogether  amounted  to  the  appraised 
value  of  $34,467.55,  excluding  the  home- 
stead. The  management  and  disposition  of 
this  estate  were  directed  by  the  last  will  and 
testament  of  decedent,  whereof  William  A. 
Chessman  was  apoointed  executor.  By  said 
will  the  testator  devised  to  his  wife,  Martha 
P.,  the  homestead  and  household  furniture 
situate  in  the  city  of  Helena,  Mont.,  valued 
at  $3,285,  and  dfrected  the  executor  to  pay, 
out  of  the  funds  of  said  estate,  to  said  widow, 
for  the  support  of  herself  and  the  support  andf 
education  of  said  minor  children,  the  sum  of 


it  was  used  or  ne^rliffeotly  retained  by  him,  unless 
be  shows  that  the  money  was  really  lyinir  dead. 

But  in  English  v.  Harvey,  2  Rawle,  305  a830),it 
was  said  that  In  Say  v.  Barnes,  supra,  the  trustee 
was  charged  with  the  interest  he  received  and  in- 
terest on  it  up  to  the  time  of  paying  it  over,  but 
not  compound  interest. 

And  Dietterich  v.  Heft,  6  Pa.  87  (1847),  explains  and 
distinguishes  Say  v.  Barnes,  supra^  sajring  that  the 
rests  there  spoken  of  relate  only  to  the  amount  of 
money  which  was  received  every  six  months  by 
the  guardian,  at  the  end  of  which  period,  succes- 
sively, the  gross  amount  received  in  the  previous 
six  months  was  ascertained,  and  the  amount  was 
charged  with  simple  interest  up  to  the  time  of 
credit,  and  so  of  the  amount  of  every  succeeding 
six  months,  but  there  were  no  rests  for  the  accumu- 
lation of  interest  upon  the  principal  and  charging 
compound  interest. 

So  in  Fay  v.  How,  1  Pick.  628  (1823).  it  was  said 
that  guardians  will  not  be  charged  with  compound 
interest,  unless  the  circumstances  are  such  as  to 
raise  a  strong  presumption  of  neglect  in  putting 
the  money  of  the  ward  in  a  productive  state. 

And  a  guardian  who  did  not  invest  the  trust 
monesrs  so  as  to  make  them  produce  interest,  and 
did  not  employ  them  in  commerce  but  mingled 
them  with  his  own  moneys  and  in  that  way  had 
their  use,  should  not  be  charged  with  compound 
interest  but  with  simple  interest  only,  where  ow- 
ing to  the  existence  of  a  state  of  war  investments 
on  bond  and  mortgage  were  attended  with  dlffl- 
culty  and  after  the  termination  of  the  war  the 
growing  exigenoies  of  his  wards  required  large 
advances  and  expenditures.  Clarkson  v.  DePey- 
ster,  Hopk.  Ch.  424  (1826). 

Nor  will  compound  Interest  be  allowed  upon  a 
legacy  against  executors  for  failure  to  invest  it, 
where  it  does  not  appear  that  they  supposed  them- 
selves chargeable  with  interest  thereon,  or  that 
they  did  not  believe  in  good  faith  that  they  had  in- 
vested for  the  benefit  of  the  cetttui  que  trwft  as  di- 
rected by  the  surrogate  the  whole  trust  fund  with 
the  care  of  which  they  were  charged.  Thorn  v. 
Gamer,  42  Hun,  607  (1886). 

A  guardian  In  Alat>ama  is  not,  as  a  general  rule, 
chargeable  with  compound  interest  unless  he  col- 
lects it.  Tyson  v.  Sanderson.  46  Ala.  368  (1871): 
Starling  v.  Baikum,  47  Ala.  814  (1872). 

And  in  Vance  v.  Vance,  82  La-  Ann.  186  (1880),  it 
was  held  that  a  natural  tutor  who  fails  to  invest 
bis  ward's  estate,  but  uses  it  in  his  own  interest,  is 
liable  for  the  moneys  received  by  him  with  legal 
interest,  but  it  should  not  be  compounded,  though 
the  law  requires  a  tutor  to  invest,  under  authority 
of  the  court,  all  amounts  in  his  hands  as  of  ten  as 
they  amount  to  $600. 
29  L.  R.  A. 


See  also,  with  relation  to  failure  to  invest  when 
the  duty  to  do  so  is  imposed  by  law  and  failure  to 
make  profits  which  should  have  been  made,  infra, 
IV.  J,  headings.  Neglect  or  violaUon  of  duty  imposed 
hy  statute,  and  IV.  1,  Interest  or  profits  which  might 
have  been  made, 

f.  Improper  investment. 

The  improper  investment  of  the  trust  fund  is 
equivalent  to  a  failure  to  invest  it,  and  is  governed 
by  the  same  rules  with  reference  to  the  allowance 
of  interest. 

The  fund  will  be  treated  as  remaining  in  the 
hands  of  the  trustee,  and  interest  wiU  be  charged  at 
the  ordinary  rate  only.  Re  Emmet's  Estate,  L.  K. 
17  Ch.  Div.  142, 50  L.  J.  Ch.  841,  44  L.  T.  N.  8. 172,  29 
Week.  Uep.  464  (1881). 

Thus,  a  trustee  who  invests  trust  funds  in  the 
purchase  of  debts  at  10  per  cent  interest,  which  is 
declared  by  the  court  to  be  an  improper  invest- 
ment, is  chargeable  with  simple  interest  at  the 
legal  rate  only,  when  the  cestui  que  trust  repudiates 
the  investment,  as  the  matter  then  stands  as  though 
no  investment  had  been  made.  CogbiU  v.  Boyd,  79 
Va.  I  (1884). 

And  interest  should  not  be  compounded  against 
a-  guardian  who  in  good  faith  lays  out  the  money 
of  his  wards  In  the  purchase  of  bank  stock  which, 
being  depreciated,  has  by  the  decision  of  the  court 
fallen  upon  him  and  he  is  required  to  account  to  his 
wards  for  the  money  received.  Hughes  v.  Smith, 
2  Dana,  253  (1884). 

And  the  committee  of  a  lunatic  directed  by  order 
of  the  court  to  invest  the  funds  of  the  lunatic  in 
his  hands  in  bonds  and  mortgages  on  real  estate  or 
in  t>ond8  of  the  United  States  or  of  the  state  or  city 
and  county  of  New  York,  who  invests  a  part  in 
a  mortgage  upon  a  leasehold  estate  which  might 
be  devested  by  failure  of  the  mortgagor  to  pay  in- 
terest, and  leaves  the  rest  on  deposit  in  a  bank 
which  allowed  but  a  small  rate  of  interest,  should 
not  be  charged  more  than  simple  interest  at  the 
legal  rate,  where  no  wilful  misappropriation  or 
neglect  t(^invest  appears.  Butler  v.  Jar  vis,  51  Hun 
248  (1889). 

In  Butler  v.  Jarvis,  supra,  and  King  v.  Talbot.  40 
N.  Y.  76  (1860),  set  forth  supra,  IV.  b,  under  heading. 
Misconduct  or  gross  delinquency  generatty,  was  dis- 
tinguished, the  court  saying  that  compound  inter- 
est was  added  under  the  peculiar  circumstances  of 
that  case. 

Nor  will  trustees  authorized  to  sell  real  estate  and 
invest  the  proceeds  in  stock,  who  exchange  the 
real  estate  for  other  real  property  in  violation  of 
the  trust,  be  charged  with  compound  interest  on 
the  value  thereof  when  they  acted  in  good  faith 
with  no  view  of  reaping  any  benefit  to  themselves. 
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$200  monthly  for  tne  period  of  five  years,  and 
thereafter  the  sum  of  $250  monthly  ;  provid- 
InM,  however,  that  as  each  of  said  minor 
children  reached  the  age  of  majority,  and 
received  a  share  of  said  estate,  respectively, 
as  provided  in  the  will,  then  such  monthly 
allowance  should  be  diminished  to  the  extent; 
of  such  child's  proportion  thereof.  The  will 
further  directed  the  executor,  at  such  time, 
and  for  such  prices,  as  he  deemed  for  the 
best  interest  of  the  estate,  to  sell  and  convert 
into  money  all  the  effects  of  said  estate ;  and 
that  all  such  funds  not  otherwise  required  to 
be  paid  out,  as  provided  by  the  will,  be,  as 
soon  as  practicable,  invested  in  United  States 
government  securities ;  and  that  the  interest 
accruing  on  such  securities,  save  such  part 
thereof  as  might  be  necessary  to  carry  out  the 
provisions  of  the  will,  be,  from  time  to  time, 
invested  in  like  manner. 


It  appears  from  the  first  annual  report  by 
the  executor,  returned  to  the  probate  court 
at  the  close  of  the  first  year  of  said  ad- 
ministration, that  the  available  funds  of 
said  estate  then  on  hand,  after  paying  said 
monthly  allowance  for  the  widow  and  minor 
children,  other  current  expenses,  and  certain 
debts  of  the  estate  and  of  said  partnership 
estate,  was  $15, 174. 26 ;  and  thereafter,  from 
year  to  year,  the  funds  of  said  e^te,  with 
additional  receipts  from  sales  of  property, 
collections  of  debts  due  the  estate,  and  ac- 
cumulations by  way  of  interest  on  the  funds 
on  hand,  ranged  from  the  sum  last  stated 
upward  to  $19,818.48,  which  was  the  largest 
sum  on  hand  at  the  close  of  any  fiscal  year 
during  the  administration,  after  meeting 
demands  thereon  by  way  of  annuities,  debts, 
and  expenses  of  the  estate,  and  of  the  partner- 
ship estate  aforesaid,  as  shown  by  the  annual 


Rinfirffroid  v.  Ringgold,  1  Harr.  k  G.  11, 18  Am.  Dec 
265  a8S»),  ' 

And  in  Freeman  v.  Freeman,  4  Redf.  211  aSSO),  It 
was  held  that  executors  directed  to  invest  a  trust 
fund  in  bond  and  mortgage  on  real  estate  in  the 
city  of  New  York  or  its  vicinity,  who,  with  consent 
of  thebeneflciary,took  a  mortgage  upon  a  dwelling 
house  in  New  Jersey  which  was  passed  to  testator^s 
daughter  by  his  will,  which  waj*  not  recorded  in 
New  Jersey,  thus  constituting  a  defect  of  title,  are 
not  chargeable  with  compound  interest  on  the 
amount  invested  where  they  acted  io  good  faith; 
but  the  question  of  the  right  to  Invest  in  another 
state  was  oot  noticed. 

So  in  Ackerman  v.  Emott,  4  Barb.  e26  (1848),  in 
which  executors  having  a  general  power  to  invest 
legacies  unrestricted  by  any  express  direction,  in- 
vested in  bank  stock  which  was,  in  whole  or  in  part, 
the  property  of  one  of  them,  they  were  held  per- 
sonally liable  for  the  loss  caused  thereby;  but  com- 
pound interest  was  disallowed,  though  the  ques- 
tion as  to  whether  the  investment  In  unsafe  se- 
curities in  which  a  trustee  was  interested  was  a 
sufficient  ground  for  its  imposition,  was  not  con- 
sidered. 

In  Adair  v.  Brimmer,  74  N.  Y.  589  0878),  however, 
in  which  real  estate  was  devised  to  executors  in 
trust  with  power  to  sell  and  invest  the  proceeds, 
and  the  executors  transferred  the  lands  which 
were  undeveloped  coal  lands  for  the  purpose  of  or- 
ganizing a  mining  corporation  to  develop  and  work 
them,  taking  pay  in  stock  of  the  corporation,  and 
after  the  funds  of  the  company  were  exhausted, 
bonds  were  issued  to  raise  funds  to  build  a  railroad 
on  the  premises,  some  of  which  the  executors  took, 
the  transaction  was  held  to  be  unauthorized,  and 
interest  was  charged  against  the  executors  on  the 
amount  paid  for  bonds  at  the  rate  of  6  per  cent 
with  annual  rests. 

And  in  Knott  v.  Cottee,  16  Beav.  77, 16  Jur.  752 
(1852),  a  trustee  directed  to  accumulate,  who  made 
an  improper  investment  but  retained  no  benefit 
to  himself,  was  charged  with  4  per  cent  with  an- 
nual rests.  , 

And  in  Micou  v.  Lamar,  7  Fed.  Hep.  180(1881),  it 
was  held  that  where  wards  reject  improper  invest- 
ments and  demand  the  equivalent,  the  guardian 
should  be  charged  during  the  continuance  of  the 
guardianship  with  such  a  rate  as  a  proper  and  safe 
Investment  would  have  yielded,  compounded  an- 
nually, which  may  be  less  than  the  legfal  rate. 

And  legatees  under  a  will  directing  the  executors 
to  apply  the  income  from  the  legacies  given  them 
so  far  as  is  necessary  to  their  maintenance  and  ed- 
ucation during  their  minority,  and  pay  to  them  the 
principal  and  accumulation  upon  their  respectively 
29  L.  R.  A. 


attaining  majority,  are  not  bound  to  accept  rail- 
road and  bank  stock,  upon  oommg  of  age.  in  which 
the  executors  had  invested  the  funds,  but  may  call 
upon  them  to  pay  over  the  whole  amount  of  their 
legacies  with  Interest  computed  with  annual  rests, 
that  not  being  a  proper  investment  of  the  trust 
fund.  Kiug  v.  Talbot,  40  N.  Y.  76  (1889),  affirming 
50  Barb.  458  (1807). 

So  when  a  guardian  invests  in  securities  not  ap- 
proved by  the  probate  court,  he  may  be  charged 
with  such  amounts  of  interest  or  principal  as  be 
has  actually  collected  with  simple  interest  for  the 
term  during  which  mterest  was  not  collected,  or, 
at  the  option  of  the  heir,  with  the  principal  sum 
invested  with  interest  upon  annual  balances,  com- 
puted as  provided  for  in  the  statute  with  relation 
to  general  accounting.  Sanderson  v.  Sanderson,  17 
Fla.  820  (1880). 

And  in  Lukens's  App.,  7  Watts  ft  S.  48  (1844),  in 
which  the  guardian  invested  the  funds  of  the  ward 
in  bank  stock  in  his  own  name,  which  depreciated 
in  price,  and  was  transferred  to  the  ward  when  she 
attained  her  majority  at  the  price  for  which  the 
guardian  purchased  it,  it  was  said  to  be  a  case  in 
which  compound  interest  might  properly  be 
charged,  but  the  case  was  disposed  of  by  charging 
the  guardian  with  the  difference  between  the  mar- 
ket value  of  the  stock  at  the  time  of  its  purchase 
and  that  at  the  time  it  was  transferred  to  the  ward. 

For  investments  In  violation  of  statute,  see 
infra,  IV.  J. 

g.  Unnecesaarilft  cdtting  in  investment. 

Where  executors  and  trustees  have  violated  their 
trust  by  selling  out  stock,  and  lend  the  proceeds  to 
their  friends  upon  personal  security,  charging 
themselves  with  the  dividends  as  before,  the  bene- 
ficiaries have  an  option  to  have  the  stocks  replaced 
or  the  money  produced  by  the  sales  with  interest 
at  5  per  cent  or  more  if  more  has  been  made  by  it, 
and  the  costs  occasioned  by  their  misconduct.  Po- 
oock  V.  Reddinirton,  5  Yes.  Jr.  794  (1801). 

And  an  executor  in  trust  for  infants,  who  unnec- 
essarily calls  in  the  trust  fund  which  was  invested 
on  good  security  at  5  per  cenl^  interest,  and  keeps 
large  balances  m  his  hands,  using  them  as  his  own. 
is  chargeable  with  interest  at  5  per  cent  and  the 
costs  of  the  proceeding  for  an  accounting.  Moeley 
V.  Ward.  11  Ves.  Jr.  581  0806). 

So  an  administrator,  who,  without  reason,  had 
sold  out  stock  specifically  bequeathed  to  an  infant, 
retaining  the  proceeds  after  an  order  for  payment, 
was  charged  with  compound  interest  at  the  rate  of 
4  per  cent  per  annum  with  annual  rests  from  the 
date  of  the  sale  to  the  date  of  the  decree.  Walrond 
V.  Walrond,  29  Beav.  586  (1861). 
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reports  returned  and  approved  by  the  court. 
When  the  partnership  affairs  were  closed  out, 
in  1888,  and  the  estate  received  therefrom 
$4,350.  the  funds  of  the  estate  reached  said 
sum  of  tl9,818.43.  as  shown  by  the  eighth 
annual  report,  returned  that  year,  and  ap- 
proved by  the  probate  court.  The  next 
annual  report,  returned  in  1884,  shows  a 
balance  of  $18,425  on  hand.  Out  of  this 
sum,  in  addition  to  other  demands,  there  was 
paid  to  the  eldest  child,  March  5,  1885, 
the  sum  of  $4,534,  on  her  arriving  at  the  age 
of  majority.  The  annual  report  for  the  year 
1885,  after  such  payment,  shows  a  balance 
of  $11,980.  Thereafter  the  annual  reports 
show  that  the  funds  of  said  estate  declined 
in  amount,  from  year  to  year,  by  disburse- 
ment of  annuities,  current  expenses,  and  the 
payment  of  two  additional  legacies  to  the 
second  and  third  of  said  minor  children, 


respectively,  as  they  arrived  at  adult  age, 
until  1891,  when,  as  the  report  for  that  year- 
shows,  the  funds  of  said  estate  were  practi- 
cally exhausted.  The  funds  of  said  estate 
were  not  invested  in  government  securities, 
as  directed  by  the  testator  in  the  will.  The 
circumstances  which  are  claimed  to  have 
justified  the  court  in  ordering  a  departure 
from  the  provision  of  the  will  in  that  respect, 
as  disclosed  by  the  record,  appear  to  be  as 
follows:  That  the  investment  of  the  funda 
in  United  States  government  securities  at  the 
time  in  question  would  have  required  the 
payment  of  about  $8, 000  premium.  That  said 
premium  would,  of  course,  have  reduced  the 
funds  of  the  estate  by  that  amount ;  and  that, 
with  such  reduction  of  the  fund,  the  annual 
income  from  investment  of  the  remainder  in 
government  securities  would,  according  to 
the  testimony,  have  been  at  the  rate  of  5  per 


ta.  NegU/U  in  vAnding  up  or  paying  over. 

Executors,  trustees,  etp..  are  not  usually  held  li- 
able for  anything  more  than  simple  interest  for 
mere  neglect  in  winding  up  the  trust  or  paying 
over  to  the  persons  entitled  to  payment,  unless  they 
have  received  more. 

This  was  held  with  reference  to  neglect  to  pay 
oTer  by  executors  and  administrators,  in  Black  v. 
Blakeley,  2  McCord,  Bq.  1  (1827). 

And  in  Re  McCalPs  Estate,  1  Asbm.  857  (1880),  it 
was  held  that  an  administrator  is  not  chargeable 
with  compound  interest  upon  balances  remaining 
in  bis  bands  after  tbe  expiration  of  the  first  year. 

So  a  trustee  is  not  liable  to  pey  compound  in- 
terest for  a  mere  failure  to  pay  over  trust  funds, 
without  any  breach  or  abuse  of  his  trust,  when  it 
does  not  appear  that  he  used  them  or  made  any 
profit  from  them.  Price  v.  Holman,  136  N.  T.  124 
(1882). 

And  an  executor  will  not  be  charged  therewith 
for  delay  In  paying  over  funds  of  the  estate  caused 
by  his  disputing  the  claim  of  the  person  entitled 
thereto,  where  more  was  claimed  than  the  claimant 
was  entitled  to.    Ibid. 

Or  on  the  value  of  land  of  his  testator,  which  he 
has  failed  to  reduce  to  possession,  where  adverse 
possession  thereof  was  taken  by  others  soon  after 
tettator*s  death,  and  he  has  at  no  time  had  funds  in 
bis  hands  with  which  to  prosecute  a  claim  for  its 
recovery.    Wheeler  v.  Bolton,  02  Cal.  159  aSW). 

And  the  treasurer  of  a  corporation,  who  fails  to 
pay  over  to  it  moneys  which  he  has  collected,  is  not 
liable  in  equity  for  more  than  6  per  cent  interest 
thereon,  where  the  bill  does  not  seek  to  recover  the 
profits  be  has  made  though  the  corporation  was 
thereby  compelled  to  borrow  money  and  to  pay  a 
greater  rate  therefor  than  6  per  cent.  Parker  v. 
Nickerson,  197  Mass.  487  (1884). 

Bo  a  delay  in  the  payment  of  legacies  from  June 
to  September  of  the  same  year  out  of  a  fund  paid 
by  executors  to  themselves  as  trustees  for  that  pur- 
pose, followed  by  a  delay  caused  by  the  pendency 
of  an  action  then  brought,  during  which  the  funds 
were  kept  invested  by  making  call  loans  at  the 
usual  rates,  the  pendency  of  such  action  preventing 
permanent  loans,  is  not  a  suflBcient  ground  for 
charging  the  trustees  with  compound  interest. 
Ames  v.  Soudder,  11  Mo.  App.  168  (1881),  83  Mo.  189 
<1884). 

Ames  v.  8cudder,  stipra,  distinguishes  Re  Davis^s 
Estate,  62  Mo.  460  (1876),  under  heading.  Use  and  ad- 
mixture  of  trust  fund^  upon  the  ground  that  in  that 
case  the  executor  had  in  hand  a  large  surplus  which 
he  kept  for  three  years  after  the  debts  of  the  estate 
bad  been  paid,  mingling  tbe  money  with  his  own 
and  using  It  for  his  own  benefit,  while  in  the  suit  at 
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bar  tbe  executors  were  prevented  from  making 
permanent  investments  by  tbe  pendency  of  the 
suit  and  so  invested  by  making  call  loans  at  the 
current  rate  for  such  transactions. 

And  in  English  v.  Harvey,  2  Kawle,  a06  a8a0).  it 
Was  held  that  an  executor  or  guardian  is  liable  for 
the  interest  which  actually  comes  to  his  hands  only, 
and  cannot  be  charged  with  compound  interest  for 
neglect  to  put  it  out  or  pay  it  over. 

So  in  Nelson  v.  Hagerstown  Bank,  27  Md.  51  (1867), 
it  was  held  that  a  trustee  for  the  benefit  of  cred- 
itors, who  withholds  trust  funds  from  parties  to 
whom  they  are  due  because  of  an  alleged  lien 
claimed  under  a  defectively  executed  instrument 
afterwards  held  to  constitute  evidence  of  a  more 
general  indebtedness  of  the  estate  only,  is  only  an- 
swerable for  the  amount  of  interest  received  by 
him. 

But  he  must  make  the  estate  good  and  may  be 
charged  with  compound  interest  where  other  der- 
elictions of  duty  concur  with  the  failure  to  close 
up  or  pay  over. 

Thus,  an  executor  who  permits  debts  bearing  6 
per  cent  interest  to  run  on  where  he  has  in  his 
hands  a  fund  with  which  to  pay  them  is  chargeable 
with  interest  at  that  rate.  Hall  v.  Hallet,  1  Cox,  Ch. 
Cas.  ia4  (1784). 

And  an  administrator  who  sold  property  of  the 
estate  on  credit,  receiving  notes  of  solvent  persons 
therefor,  some  ot  which  were  paid  and  the  makers 
of  the  others  remaining  solvent  for  several  years, 
during  which  they  might  have  been  collected  and 
the  estate  closed,  may  be  properly  charged  with 
compound  interest  upon  the  amount  uncollected 
upon  a  forced  settlement  made  fifteen  years  after- 
ward.   Scott  v.  Crews,  72  Mo.  281  (1880). 

And  an  assignee  for  the  benefit  of  creditors  is 
properly  charged  with  compound  interest  annually 
on  an  amount  found  due  by  him  on  the  filing  of 
his  final  report  during  a  delay  which  was  primarily 
caused  by  his  failure  to  render  n  correct  account 
of  the  affairs  of  the  estate,  especially  when  the  de- 
lay could  have  been  avoided  by  his  disbursing  the 
money  among  the  creditors  as  it  was  his  duty  to  do- 
under  Mo.  Rev.  Stat.  18T9. 1 387.  Re  Murdoch  (MoJ 
31  S.  W.  Rep.  942  (1885). 

And  in  Treves  v.  Townshend,  I  Bro.  Ch.  886, 1 
Cox,  Ch.  Cas.  50  (1784),  it  was  held  that  the  assignee 
of  a  bankrupt  who  kept  money  of  the  assigned  es- 
tate  in  his  hands  for  several  years  making  no  divi- 
dend thereon  for  the  estate,  was  chargeable  there- 
with with  6  per  cent  interest. 

So  an  administrator  who  makes  but  a  partial  dis- 
tribution, retaining  a  large  sum  in  his  own  hands 
on  unfounded  pretences  for  nearly  forty  years,  the- 
suit  for  an  accounting  having  been  protracted  in  a 
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cent  interest  during  the  first  part  of  the  ad- 
ministratioD,  which  rate  was  redticed  to  4 
per  cent  during  the  latter  part  of  that  period  ; 
but,  considering  the  sacrifice  of  premium, 
the  rate  of  interest  derived  from  said  invest- 
ment would  have  been,  on  the  whole,  about 
3^  per  cent.  That  the  income  thus  obtainable, 
as  was  plain,  would  fall  far  short  of  sufficient 
to  meet  the  required  annuities  and  other 
demands  upon  the  funds  of  said  estate. 
That  from  these  conditions,  apparent  at  the 
beginning  of  the  administration,  as  well  as 
tit  all  times  thereafter,  it  was  manifest  that 
to  carry  out  the  provisions  of  the  will  requir- 
ing such  funds  to  be  placed  in  government 
securities,  and  only  the  interest  derived  there- 
from used,  as  was  evidently  contemplated  by 
the  testator,  and  at  the  same  time  carry  out 
the  other  provisions  of  the  will  as  to  the 
maintenance  of  the  family,  was  impossible, 


because  the  amount  required  for  the  main- 
tenance of  the  family  alone  was  $2,400  ocr 
year,  in  monthly  installments,  for  the  first 
five  years,  and  thereafter  $3,000  per  year,  in 
monthly  installments,  for  four  and  one-half 
years,  until  the  eldest  child  be<»me  of 
a^e,  which  would  require,  during  the  first 
nine  and  one- half  vears  of  the  administra- 
tion, the  payment  of  $25,500  for  maintenance 
of  the  widow  and  children ;  and,  if  this  had 
been  the  only  demand  on  the  funds  of  said 
est8te,  it  was  manifestly  impossible  to  put 
the  estate  funds,  available  at  any  time,  into 
government  securities,  and  leave  the  same  in 
such  investment,  and  make  those  payments. 
That,  if  the  funds  of  the  estate  had  been  in- 
vested in  government'  securities,  it  would 
have  been  necessary  for  the  executor  to  sell 
and  convert  into  money,  from  time  to  time, 
sufficient  thereof  to  raise  funds,  in  addition 


^reet  measure  by  his  fault,  is  obarffeable,  notwith- 
standiuK  the  lapse  of  twenty  years  before  effectual 
suit  was  brougrht  for  an  acoountingr,  with  full  leifal 
interest  on  the  fund  remaininfr  undistributed  dur- 
ing: the  whole  period  of  retention,  with  the  costs 
of  the  suit  subsequent  to  the  oricrinal  decree,  the 
account  to  be  taken  with  annual  rests  with  interest 
to  be  chargred  on  annual  balances.  Stacpoole  v. 
Stacpoole,  4  Don.  P.  C.  209  (1316). 

And  an  executor  who,  acting  as  such,  pays  him- 
self a  debt  claimed  to  be  due  him  personally  from 
the  estate,  which  claim  is  afterwards  disallowed  on 
appeal^  is  chariireable  with  simple  interest  on  the 
amount  thereof  during  the  time  the  matter  was  in 
iitigratioo.  and  with  compound  interest  thereafter 
until  paid.    Clement's  App.  4»  Conn.  519  (188S). 

An  executor  having  a  large  available  balance  in 
his  bands  more  than  sufBcientto  pay  all  legacies, 
who  pays  but  few  of  them,  and  sells  stock  and  de- 
posits the  moneys  in  tmnk  with  his  own,  is  guilty 
of  a  direct  breach  of  trust  for  which  he  is  charge- 
able with  5  per  cent  interest  with  annual  rests, 
where  he  was  engaged  In  trade,  though  he  claims 
that  he  did  not  employ  any  portion  of  the  moneys 
in  trade.    Williams  v.  PoweU.  15  Beav.  461  (1863). 

i.  Nonperformance  of  trusts  for  accumulation. 

The  liability  of  executors,  trustees,  etc.,  for  com- 
pound interest,  or  for  such  interest  as  should  have 
been  made,  for  noncompliance  vrith  the  require- 
ments of  a  trust  for  accumulation  When  they  make 
use  of  the  trust  fund  for  their  own  benefit  and 
give  no  account  of  the  profits  made  by  them, 
would  seem  to  be  beyond  question. 

Thus  the  rule  that  compound  interest  should  be 
allowed  in  such  case  was  laid  down  in  Perkins  v. 
Hollister,  50  Vt.  848  (1887),  and  the  same  was  held  in 
Spencer  v.  Popham,  5  Redf.  425  af^K  McKnight  v. 
Walsh,  24  N.  J.  Eq.  498  (187H),  28  N.  J.  Bq.  138  a872). 

So  an  executor  of  a  will  directing  the  investment 
of  a  fourth  part  of  the  testator's  estate  for  the 
benefit  of  a  daughter  and  the  payment  semian- 
nually of  a  part  of  the  income  thereof,  the  other 
three  fourths  going  to  the  executor,  who  kept  no 
separate  trust  fund  and  mingled  the  trust  property 
with  his  own,  and  used  it  for  his  own  profit,  and 
managed  the  estate  as  though  he  owned  it,  ignor- 
ing her  rights  and  paying  her  nothing  on  account 
thereof,  and  keeping  no  account  with  her,  is  prop- 
erly chargeable  with  interest  upon  the  trust  fund 
at  the  legal  rate  computed  with  annual  rests. 
Cook  V.  Lowry.  29  Hun,  20  (1888). 

And  a  trustee  of  a  trust  fund  consisting  of  a  debt 
due  from  a  firm  of  which  he  was  a  member,  who 
disobeys  a  positive  direction  to  call  in  the  trust 
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fund  upon  the  death  of  the  mother  of  the  benefi- 
ciaries, and  invest  it  in  the  trusts  of  the  settlement, 
where  it  would  have  produced  compound  interest, 
and  permits  it  to  remain  in  the  business  of  his 
firm  for  a  long  tiihe,  is  chargeable  with  compound 
interest  at  5  per  cent  with  annual  rests.  Jones  v. 
Foxall,  15  Beav.  888.  21  L.  J.  Ch.  726  (1852). 

And  an  executor,  who  collects  and  applies  to  his 
own  use  all  the  Interest  on  $1,000  directed  to  be  in- 
vested as  a  legacy,  should  be  charged  interest  on 
each  $1,000  interest  collected  by  him  from  the  time 
of  its  reception,  whether  it  be  interest  upon  the 
principal  or  upon  previously  accumulated  inter- 
est, as  when  the  interest  had  accumulated  to  that 
sum  there  could  be  no  excuse  for  not  investing  it. 
Male  v.  Williams,  48  N.  J.  Bq.  83  (1891). 

So  in  Ringgold  v.  Ringgold,  1  Harr.  &  G.  11. 18 
Am.  Dec.  260  (1886),  It  was  held  that  compound  in- 
terest will  be  allowed  against  a  trustee  where  he  is 
directed  to  in  vest  funds  and  reinvest  the  dividends, 
or  where  the  trdst  directs  an  accumulation  and  the 
trustee  has  used  the  funds. 

And  in  Crackett  v.  Bethune,  1  Jac.  &  W.  586  a820>, 
in  which  an  executor,  who  was  directed  to  lay  out 
testator's  personalty  in  funds,  unneoessarily  sold 
out  stock,  keeping  large  balances  in  his  hands  and 
resisted  payment  of  debts  by  a  false  pretense  of 
outstanding  demands,  he  was  charged  with  5  per 
cent  interest,  but  the  court  held  that  it  was  not  a 
case  for  rests. 

So  an  executor  under  a  will  directing  an  accumu- 
lation, wh9  renders  no  account  of  the  disposition 
of  the  fund  or  what  he  received.  Is  chargeable, 
after  allowing  six  months  for  receipt  and  invest- 
ment, with  annual  interest  on  the  principal  sum 
and  upon  the  annual  amounts  of  interest  from  the 
time  they  fall  due  while  the  capital  remains  in  his 
hands.    Yoorhees  v.  Stoothoff,  11 M.  J.  L.  171  (1829). 

And  in  Raphael  v.  Boehm,  11  Yes.  Jr.  92  (1805),  an 
executor  directed  not  to  derive  any  advantage 
from  keeping  money  in  his  hands  without  account- 
ing for  legal  interest  and  to  accumulate  for  the  ben- 
efit of  the  cestui  que  triLsL,  who  used  the  funds  for 
his  own  benefit,  was  charged  with  5  per  cent  on  all 
sums  received  by  him  computed  with  semiannual 
rests,  the  court  saying  that  an  executor  directed 
by  the  will  to  acoumuhite  cannot  account  as  if  the 
money  bad  been  laid  out  in  the  manner  directed, 
if  it  was  not  so  laid  out,  or  if  it  was  so  laid  out  and 
he  had  sold  out  at  an  advance. 

And  that  ruling  was  reaffirmed  and  approved  in 
Raphael  v.  Boehm,  18  Yes.  Jr.  407, 500  (1807). 

So  compound  interest  may  be  charged  where  a 
guardian  or  trustee  is  directed  by  the  will  of  the 
testator  creating  the  trust  to  place  the  trust  funds 
at  interest  and  upon  the  receipt  of  such  interest  to 
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to  the  income,  to  pay  the  aoDuities  and  other 
demands  on  said  estate.  That  therefore  it 
appeared  impossible  for  the  executor,  or  any 
person  charged  with  the  execution  of  said 
will,  to  carry  out  the  provisions  thereof, 
and  that  to  attempt  such  procedure  would 
have  been  inexpedient,  in  view  of  the  necessi- 
.  ties  of  the  family. 

In  view  of  these  conditions,  as  appears 
from  the  record,  soon  after  the  return  of  the 
appraisement  and  inventory,  on  July  21, 
1875,  an  application  was  presented  to  the 
probate  court  having  jurisdiction  of  said 
estate,  setting  forth  that  the  funds  thereof, 
as  shown  by  the  inventory  and  appraisement, 
amounting  to  about  $18,000,  were  on  deposit 
in  the  First  National  Bank,  People's  Na- 
tional Bank,  and  L.  H.  Hershfield  <&  Bro.  's 
Bank,  of  the  city  of  Helena,  respectively, 
where  the  decedent  had  deposited  the  same  in 


his  lifetime,  drawing  interest  at  the  rate  of 
12  per  cent  per  annum,  and  asking  the  court 
to  make  an  order  "directing  said  money  to 
remain  in  said  banks,  respectively,  on  in- 
terest, during  the  term  of  the  administration 
of  said  estate,  or,  at  the  option  ot  said  ex- 
ecutor, during  said  term ;"  whereuDon  the 
court,  after  consideration  of  said  application, 
made  an  order  ''that  the  reauest  or  said  peti- 
tioner be  granted ;  that  the  aeposits,  on  time, 
of  such  moneys  of  said  estate,  drawing  in- 
terest for  the  estate  in  such  banks,  be,  and 
is  hereby,  approved."  Thereafter  the  ad- 
ministration of  the  executor  proceeded  from 
year  to  ;^ear  during  the  course  of  sixteen 
years,  with  annual  accounts  returned  into 
court,  verified  by  the  affidavit  of  the  executor, 
showing,  in  detail,  receipts  and  disburse- 
ments in  respect  to  said  estate.  Such  ac- 
counts appear  to  have  been  considered  and 


put  it  out  again  at  interest  in  like  manner,  eto., 
which  he  wilfully  fails  to  do,  when  to  do  it  would 
have  been  practicable.  THcLvm  in  Lukens^sApp. 
7  Watts  &  S.  48  (1844). 

Many  of  the  cases  have  gone  farther,  however, 
and  adopted  the  rule  that  the  trustee  is  liable  for 
compound  interest,  or  such  interest  as  should  have 
been  made,  for  failure  to  execute  an  express  trust 
to  accumulate,  though  he  did  not  use  the  trust 
fund  and  without  reference  to  the  question  of  his 
intention. 

This  was  expressly  held  in  King  v.  Talbot,  60 
Barb.  458(1867). 

And  in  Knott  v.  Cottee,  16  Beav.  77, 16  Jur.  752 
(1858),  it  was  held  that  a  trustee  directed  to  accumu- 
late, who  makes  an  unauthorized  and  improper  in- 
vestment, but  retains  no  benefit  to  himself,  is 
chargeable  with  4  per  cent  interest  with  annual 

And  in  Salisbury  v.  Colt,  27  N.  J.  Eq.  492  a876),  a 
failure  by  executors  against  the  testator's  inten- 
tion to  separate  a  legacy  from  the  estate  and  in- 
vest it  was  held  to  be  such  a  violation  of  trust  as 
will  Justify  charging  them  with  compound  in- 
terest. 

And  in  Hough  v.  Harvey,  71  111.  72  (1873),  in  which 
the  executor  who  was  authorized  to  sell  real  estate 
and  invest  the  proceeds  for  the  benefit  of  the  devi- 
sees held  the  money  realized  without  making  any 
investment  or  rendering  the  annual  account  re- 
quired by  law,  but  it  did  not  appear  that  he  had 
used  the  money  or  put  it  out  at  interest  on  his  own 
account,  an  allowance  of  10  per  cent  was  refused 
and  one  of  6  per  cent  with  annual  rests  was  made. 

So  it  is  the  duty  of  executors  of  a  will,  giving  a 
legacy  to  an  infant  to  be  put  out  on  bond  and 
mortgage  and  paid  when  the  infant  attains  his  ma- 
jority with  the  interest  accruing  thereon,  to  com- 
pound the  interest  by  also  investing  It  as  soon  as 
practicable,  and  when  one  of  them  lends  the  money 
set  apart  for  the  legacy  to  the  other  on  insufficient 
security,  he  is  liable  for  the  amount  with  com- 
pound interest,  and  such  liability  is  not  affected 
by  the  fact  that  he  stated  such  investment  in  his 
account  to  the  orphan's  court.  Perrlne  v.  Petty, 
84N.  J.Eq.  IflSaSSl). 

And  executors  directed  by  testator's  will  to  sell 
bis  lands  and  mveet  the  proceeds  in  bank  stock  or 
such  other  property  as  they  may  deem  most  advan- 
tageous to  his  children,  who  sell  the  lands,  but  do 
not  invest  the  proceeds,  but  account  therefor  in 
money,  are  chargeable  with  interest  on  the  annual 
balances  in  their  hands,  and  their  disbursements 
should  be  defrayed  from  the  interest  thus  accruing. 
Gurrett  v.  Oarr,  3  Leigh,  407  (1882). 

So  executors  directed  to  sell  the  whole'estate  on 
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a  credit  of  one,  two,  and  three  years,  and  invest 
the  proceeds  m  stock  to  accumulate  until  certain 
of  the  legatees  should  come  of  age,  who  sell  the 
property  but  fail  to  make  any  investment  in  stock 
and  return  no  a<x!Ount  of  their  administration,  are 
chargeable  with  the  whole  amount  of  the  sale  with 
interest  until  the  payments  become  due,  after 
which  the  interests  should  be  compounded  with 
annual  rests.  Edmonds  v.  Crenshaw,  Harp.  Eq.  224 
(1824). 

And  executors  who  are  also  legatees,  who  are  di- 
rected by  the  will  to  apply  the  interest  on  a  legacy 
to  the  use  of  a  legatee  annually,  will  be  charged 
with  interest  on  the  arrears  of  interest  due  on  such 
legacy,  when  at  their  request  the  court  suffered  it  to 
remain  in  their  hands  because  the  estate  was 
much  in  debt.  Bowies  v.  Drayton,  1  Desauss. 
Eq.  489,  1  Am.  Deo.  689  (1796). 

So  in  Dornford  v.  Dornford,  12  Ves.  Jr.  127  (1806), 
it  was  held  that  the  estate  of  an  executor  in  trust 
with  a  direction  to  accumulate,  who  retains  the 
funds  of  the  estate  and  becomes  bankrupt,  is 
chargeable  with  interest  at  5  per  cent  with  periodi- 
cal rests. 

But  in  Tebbs  v.  Carpenter,  1  Madd.  290  (1816),  it 
was  said  that  in  Domford'v.  Dornford,  ttuprcL,  com- 
pound interest  was  not  directed. 

So  trustees  to  whom  a  debt  was  assigned  in  trust 
to  call  in  an  investment  in  Indian  securities  and 
accumulate,  who  neglected  to  take  proper  steps  to 
call  in  the  fund,  and  the  debtor  became  insolvent 
and  a  considerable  portion  of  the  debt  was  lost,  are 
chargeable  with  the  amount  lost,  and  should  make 
good  the  accumulation  which  would  have  been 
produced,  and  pay  the  costs  of  the  proceeding  for 
an  accounting.  Byrne  v.  Norcott,  13  Beav.  836 
(1851). 

And  In  Wilson  v.  Peake,  3  Jur.  N.  S.  156  (1866),  it 
was  held  that  a  trustee  of  an  express  trust  to  ac- 
cumulate a  legacy  at  compound  interest  for 
twenty-five  years  is  chargeable  with  interest  at  4 
per  cent,  which  is  the  usual  rate  which  should  be 
compounded  until  the  expiration  of  twenty-one 
years,  after  which  simple  interest  only  should  be 
allowed. 

Wilson  V.  Peake.  mpra^  however,  is  distinguished 
and  explained  in  Re  Emmet's  Estate,  L.  R.  17  Ch. 
Div.  142,  60  L.  J.  Ch.  341,  44  L.  T.  N.  8.  172,  29 
Week.  Rep.  464(1881),  the  court  saying  that  that  case 
must  be  viewed  with  reference  to  its  own  facts,  and 
particularly  to  the  trust  for  accumulation  which 
came  to  an  end  through  the  operation  of  the  Thel- 
lusson  Act,  by  'which  the  accumulation  could  go  no 
further  than  the  twenty-one  years,  and  that  was 
the  foundation  of  the  judgment. 

And  in  the  latter  case  it  was  held  that  a  trustee 
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approved  by  the  probate  court,  as  provided 
in  the  Probate  Practice^ Act  ^sections  260- 
270)  ;  but  in  this  proceeding  tnose  accounts 
were  all  open  to  any  question  which  the  pe- 
titioner desired  to  raise  against  them  (Pro- 
bate Practice  Act,  §  269).  Under  this  priv- 
ilege a  large  number  of  specifications  were 
formulated,  and  filed  in  this  proceeding, 
contestin/r  the  correctness  and  good  faith  of 
said  accounts.  The  evidence  shows,  how- 
ever, that  there  was  no  attempt  to  sustain 
these  charges  by  proof,  with  but  one  excep- 
tion, and  that  was  in  respect  to  an  item  of 
$400  credited  in  one  of  the  executor's  annual 
accounts  for  money  claimed  to  have  been  paid 
out,  on  behalf  of  the  estate,  to  a  person  em- 
ployed at  the  partnership  ranch  of  testator 
and  said  M.  A.  Price,  as  housekeeper.  In 
this  single  attack  upon  the  integrity  of  the 
executor's  accounts,  the  court  l^low  found 


against  the  accusation ;  and  the  evidence,  as 
reported  in  the  record,  appears  to  be  over- 
whelmingly in  favor  of  the  executor ;  so  that, 
as  a  result  of  opening  to  the  assaults  of  pe- 
titioner the  sixteenth  annual  accounts  re- 
turned, from  time  to  time,  by  the  executor, 
and  approved  by  the  probate  court,  such  ac- 
counts appear  to  stand  unimpeached  in  every 
item.  These  accounts  are  in  the  record  be- 
fore us,  and.  after  aijproval  by  the  court,  are, 
by  statute,  made  evidence  of  their  showing, 
subject,  however,  to  be  impeached  on  being 
opened  to  contest.  Ibid,  But,  after  passing- 
through  such  contest  without  any  dif^parage- 
ment,  such  accountings  must,  with  more 
force,  be  considered  as  evidence  of  the  show- 
ing therein  made.  Therefore,  the  result  of 
the  management  of  said  estate  by  the  execu- 
tor,  herein  set  down,  is  taken  from  said  ac- 
counts, wherefrom  it  appears  that   during 


under  a  will  holdlDg  a  fund  which,  after  the  deter- 
mination of  a  life  interest,  he  is  directed  to  trans- 
fer and  pay  to  a  child  upon  his  attaining*  his 
majority,  and  in  case  of  the  expiration  of  the  life 
interest  to  apply  the  income  to  the  support  and 
education  of  the  minor,  who  retained  the  fund  after 
the  child  reached  his  majority  without  makintr  any 
arrangement  with  hinx,  or  explaining  his  rights, 
the  life  estate  having  previously  determined,  will 
be  deemed  to  have  continued  to  hold  the  fund  upon 
the  same  trusts  and  with  the  same  obligation  to 
accumulate,  and  is  accountable  therefor  with  com- 
pound interest. 

This  doctrine,  however,  is  not  universal,  and 
seems  to  have  been  repudiated  by  some  of  the  cases 
which  have  adopted  the  rule  that  failure  to  obey  a 
direction  to  accumulate,  with  nothing more,is  mere 
negligence  and  not  misfeasance. 

Thus  in  Tebbs  v.  Carpenter,  1  Madd.  290  (1806).  it 
was  held  that  an  executor  directed  by  testator^ 
will  to  put  the  funds  of  the  estate,  after  payment 
of  expenses  and  a  designated  annuity,  out  into  4 
per  cents  for  the  purpose  of  accumulation  and  di- 
vision, who  fails  to  do  so,  but  makes  no  use  of  and 
acquires  no  t)eneflt  from  the  trust  fund,  is  guilty  of 
negligence  only,  and  not  of  such  misfeasance  as 
will  warrant  a  charge  of  more  than  the  usual  rate 
of  interest  against  him. 

And  in  Amiss  v.  Hall,  8  Jur.  N.  S.  584  (1857),  a 
trustee  under  a  will  containing  a  direction  to  ac- 
cumulate, with  which  he  did  not  comply,  was 
charged  with  simple  interest  at  4  per  cent  from 
one  year  after  testator's  decease. 

So  in  English  v.  Harvey,  2  Rawle.  805  (1880),  it  was 
held  that  an  executor  directed  by  the  testator's 
will  to  put  the  trust  fund  at  interest  for  the  benefit 
of  the  legatee,  and  to  put  the  surplus  at  interest 
and  accumulate  it  after  paying  for  hissupportand 
education,  who  fails  to  do  so.  is  not  chargeable 
with  compound  interest,  but  only  with  the  amount 
of  interest  actually  received. 

And  in  Freeman  v.  Freeman.  4Kedf.  211  (1880),  It 
was  held  that  executors  directed  to  invest  a  trust 
fund  in  bonds  and  mortgages  in  a  particular  state 
and  locality,  who  with  the  consent  of  the  benefi- 
ciaries took  a  mortgage  upon  property  in  another 
state,  which  was  passed  to  tesutor's  daughter  by 
his  will,  which  was  not  recorded  In  the  latter  state, 
thus  constituting  a  defect  of  title,  are  not  charge- 
able with  compound  interest  up3n  the  amount  in- 
vested when  they  acted  in  good  faith. 

So  in  Wilmerding  v.  McKesson,  108  N.  Y.  329  (1886), 
in  which  a  trust  was  created  by  will  directing  the 
separate  Investment  of  the  trust  fund,  and  the  sur- 
viving members  of  the  firm  of  which  the  deceased 
and  one  of  the  trustees  under  the  will  were  mem- 
29  L.  R.  A. 


bers  continued,  retaining  the  books,  papers,  and  se- 
curities belonging  to  the  estate,  and  moneys  rea- 
lized from  the  estate  were  received  by  the  surviving 
partners  with  the  knowledge  of  the  cotrustee,  who 
was  not  a  partner,  and  used  in  the  business,  after 
which  the  firm  failed  and  the  funds  of  the  estate 
were  lost,  an  allowance  of  compound  interest 
against  the  cotrustee,  who  was  innocent  of  wrong- 
ful intention,  was  denied,  and  he  was  only  charged 
with  interest  at  5  per  cent. 

And  in  Ringgold  v.  Ringgold.  1  Harr.  &  G.  11.  \9^ 
Am.  Dec.  365  (1826).  it  was  held  that  trustees  author- 
ized to  sell  real  estate  and  invest  the  proceeds  m 
stock,  who,  instead  of  doing  so.  exchange  it  for 
other  real  estate,  will  not  be  charged  with  com- 
pound interest  on  the  value  thereof  when  they 
acted  in  good  faith  with  no  view  of  reaping^  any 
benefit  to  themselves. 

And  in  Mousley  v.  Carr,  4  Beav.  49, 10  L.  J.  Ch.  X. 
S.  380  (1841),  it  was  held  that  a  tenant  for  life  who 
was  also  trustee  under  the  trusts  of  a  doubtful  will, 
who  neglected  to  make  proper  investments  of  the 
trust  fund,  but  who  did  not  know  that  it  was  a 
trust  fund  which  it  was  his  duty  to  invest,  should 
be  charged  with  interest  at  4  per  oeiit  only,  without 
costs. 

So  the  executor  or  other  trustee  will  not  be 
charged  with  compound  interest  when  to  carry 
out  the  directions  of  the  trust  would  have  been 
impossible  or  impracticable. 

Thus,  simple  interest  only  will  be  allowed  against 
executors  who  have  converted  a  fund  in  their 
hands  to  their  own  use.  where  it  does  not  appear 
that,  and  it  is  doubtful  if,  it  could  have  been  com- 
pounded as  the  will  directed.  Cranson  v.  Wilsey. 
71  Mich.  856  (1888). 

And  a  guardian  directed  to  put  the  surplus  in- 
come of  the  estate  from  year  to  year  at  interest  on 
good  security,  who  fails  to  do  so  but  mingles  such 
surplus  with  his  own  funds  and  uses  it  a  part  of  the 
time  in  bis  busmess,  will  not  be  charged  with  com- 
pound interest,  where  the  yearly  balances  were  so 
small  that  proper  investments  in  the  mode  provided 
by  them  were  not  often  afforded,  and  it  does  not 
appear  that  any  suitable  opportunity  to  invest  ever 
came  to  his  notice.  Rapalje  v.  Hall,  1  Sandf.  Gh. 
399  (1844). 

And  an  executor  will  not  be  charged  with  com- 
pound interest  for  neglecting  to  invest  interest  ac- 
cruing on  funds  of  the  estate  received  by  him,  an- 
nually, according  to  the  directions  of  the  will, 
where  he  states  in  his  account  that  he  has  tried  to 
keep  the  fund,  together  with  the  accumulated  in- 
terest, invested  as  required  by  the  will,  but  has  not 
been  able  to  do  so  except  as  stated  in  the  account, 
and  there  is  nothing  to  disprove  the  allegation  or 
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said  period  the  executor  accounted  for  $56,  - 
869.96  derived  from  said  estate,  including 
accumulations  by  way  of  interest  on  the  funds 
on  hand,  from  time  to  time.  Out  of  this  it 
is  claimed  by  the  executor,  and  not  disputed, 
tlmt  he  paid  to  the  widow  and  minor  chil- 
dren, and  to  the  three  children  first  arrivin/r 
at  the  age  of  majority,  annuities  and  legacies 
amounting  to  $45, 288. 51, and  that  the  liabili- 
ties of  the  estate,  as  shown  bv  the  annual  re- 
ports and  accounts,  approved  by  the  probate 
court,  consumed  the  rest  of  the  funds  of  said  es- 
tate. The  increase  of  said  estate,  during  ad- 
ministration, shown  in  this  result,  was  largely 
by  way  of  interest  on  the  funds  on  hand  from 
'  year  to  year.  From  this  source  the  increase 
appears  to  have  amounted  to  between  $14,000 
and  $15,000.  The  interest  is  returned  in 
gross  sums  in  the  annual  accounts,  but  the 
rate,  according  to  the  testimony  of  a  witness 


called  as  an  expert  accountant  to  investigate 
said  annual  accounts,  amounts  to  7.9  per  cent 
per  annum,  compound,  upon  the  funds  on 
hand  from  year  to  year,  on  the  average,  for 
the  whole  period  of  administration.  These 
results  are  not  con Iro verted  by  the  petitioner, 
except  as  to  the  one  item  of  $400,  above 
mentioned,  wherein  the  executor's  account 
was  sustained  on  the  proof.  Notwithstand- 
ing these  results,  the  court  found  and  ad- 
judged, in  this  proceeding,  that,  in  addition 
to  the  amount  so  accounted  for,  the  executor 
ought  equitably  to  account  to  the  heirs  of 
said  estate  for  the  further  sum  of  $51,000  and 
upwards  ($51,684.78)  on  the  1st  day  of  June, 
1891,  and  also  for  an  undivided  one-half  in- 
terest in  a  certain  tract  of  land  in  the  city  of 
Helena,  the  value  of  which  is  not  specifically 
shown,  but,  from  the  testimony  in  the  record, 
appears  to  be  of  large  value.     From   this 


tn  show  that  he  used  the  funds  in  his  own  business, 
or  made  any  profit  therefrom,  or  was  sruilty  of  any 
t?ro68  delinquency  or  violation  of  duty.  Lansint?  v. 
LansinjT,  46  Barb.  182  (1866),  31  How.  Pr.  64  (1885). 

And  as  a  sreneral  rule  all  that  can  be  imposed  is 
what  the  trust  would  have  produced  had  its  terms 
been  properly  carried  out. 

Thus,  in  Clemens  v.  Caldwell,  7  B.'Mon.  171  (1846), 
a  trustee  who  failed  to  invest  a  trust  fund  In  stock 
with  the  Interest  also  as  directed,  but  employed  it 
in  hte  own  business,  was  held  to  be  responsible  for 
interest  upon  the  annually  accruing  Interest,  where 
the  directed  investment  was  practicable;  if  not, 
then  for  such  interest  as  would  have  been  produced 
in  the  hands  of  an  ordinarily  prudent  man. 

And  in  Brown  v.  Sansome.  1  Mcael.  &  Y.  427  (1825), 
in  which  trustees,  to  whom  the  personal  property 
was  bequeathed  in  trust  to  invest  in  government  or 
real  securities  and  to  permit  the  interest  to  accu. 
mulate  until  it  amounted  to  a  designated  sum,  and 
then  to  lay  out  and  invest  the  interest  In  grovem- 
ment  and  real  securities  to  be  applied  in  the  same 
manner  as  the  principal,  retained  the  trust  moneys 
in  their  business,  an  inquiry  was  directed  as  to  what 
the  fund  would  have  amounted  to  if  it  had  been  in- 
vested and  accumulated  as  directed,  and  the  trus- 
tees were  decreed  to  pay  the  amount  and  charged 
with  5  per  cent  interest  on  thebalancein  their  hands. 

So  a  trustee,  directed  by  the  testator^s  will  to  in- 
vest in  consols  and  accumulate  the  dividends,  who 
invests  in  mortirage  on  real  estate  instead,  is  liable 
to  make  good  the  amount  of  stock  which  would 
have  been  purchased,  together  with  the  amount  of 
accumulation  which  would  have  been  produced  by 
a  proper  investment  of  the  dividends  of  such  stock. 
Pride  V.  Fooks,  2  Beav.  480,  9  L.  J.  Ch.  N.  8.  284,  4 
Jur.  213  (1840). 

And  an  executor  directed  to  deposit  the  income 
of  a  trust  fund  in  some  good  savings  bank  or  to  de- 
vote it  to  some  other  safe  Investment,  who  falls  to 
comply  therewith,  will,  in  the  absence  of  evidence 
of  intentional  wrong  or  personal  advantaire  ac- 
quired, be  treated  as  if  he  had  pursued  the  course 
required  by  the  will,  and  charged,  after  the  lapse 
of  a  reasonable  time  for  investment,  with  interest 
at  the  same  rate  and  compounded  in  the  same  man- 
ner as  that  which  would  have  been  realized  had  the 
direction  been  obeyed.  Shepard  v.  Patterson,  8 
Dem.  188  (1884>. 

And  executors  directed  by  the  testator  to  lay  out 
the  residue  of  his  estate  in  the  purchase  of  lands  or 
upon  heritable  or  personal  securities  at  such  rate  of 
interest  as  they  should  think  reasonable,  who  lend 
the  fund  to  one  of  their  number  on  bond  at  4  per 
cent,  are  chargeable  with  interest  on  moneys  com- 
ing to  their  hands  at  the  rate  of  5  per  cent  when  5 
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per  cent  migrht  have  been  made  from  heritable  or 
irovemment  securities.  Porbes  v.  Ross,  2  Cox,  Ch. 
Cas.  113(1788). 

So  a  charge  of  interest  upon  interest  agralnst  an 
executor  under  a  will  directlnfr  the  estate  to  be  put 
out  at  interest,  which  he  did  not  do,  is  not  a  ground 
for  reversal,  when,  if  the  executor  had  been  treated 
as  a  borrower  and  annually  charged  with  interest, 
and  the  interest  and  not  the  principal  had  been  ap- 
plied to  disbursements,  a  larger  balance  would 
have  been  found  against  him.  Handly  v.  Snod- 
grass,  9  Leigh,  484  a838). 

And  the  greneral  rule  that  trustees  will  not  be 
charged  with  compound  interest  when  they  do  not 
appear  to  have  made  it  has  been  applied  to  trusts 
to  accumulate. 

Thus,  in  Gilman  v.  Oilman,  2  Lans.  6  (1870),  ex. 
ecutors  directed  by  the  will  to  invest  in  United 
States  government  stocks,  state,  city,  or  town  se- 
curities, or  upon  bond  and  mortgage,  who,  because 
of  the  objection  of  some  of  the  legatees  to  United 
States  government  stocks  and  the  difficulty  of  loan- 
ing' upon  l>ond  and  raortfiragre  retained  in  hand  large 
average  balances  for  several  years,  holding  them  on 
deposit  in  different  banks,  were  held  not  to  be 
chargeable  with  compound  interest  thereon  when 
it  did  not  appear  that  they  derived  any  other  per- 
sonal benefit  therefrom  than  mig-bt  have  arisen 
ihcidentally  to  their  credit  from  the  possession  of 
the  deposits. 

But  see  Hough  v.  Harvey,  71 IIL  72(1873).  in  which 
interest  was  computed  with  annual  rests,  though 
the  executor  did  not  appear  to  have  used  the  fund. 

Interest  upon  interest  upon  a  legacy  will  not  be 
allowed,  however,  unless  it  is  plainly  required  by 
the  terms  of  the  will.  Calloway  v.  Langrhome,  4 
Rand.  (Va.)  181  (1836). 

As  to  what  constitutes  a  direction  to  accumulate, 
it  was  held  in  Fowler  v.  Colt,  22  N.  J.  Eq.  47  (1871), 
that  a  will  giving  a  fund  in  the  hands  of  an  execu- 
tor, with  its  increase,  constitutes  a  direction  to  the 
executor  to  accumulate  by  putting  out  at  interest 
both  principal  and  accrued  interest,  where  the  sum 
is  largre  and  the  term  of  holding  the  trust  is  long; 
and  in  case  of  his  failure  to  do  so  Interest  should  be 
compo\inded  agrainst  him  with  annual  rests. 

And  in  Myers  v.  Myers,  2  McCord,  Eq.  214, 16  Am. 
Dec.  648  (1827),  it  was  held  that  the  receipt,  by  an 
executor  directed  by  the  will  of  the  testator  to 
have  certain  beneficiaries  educated  out  o^  the  prof- 
its of  the  estate,  of  re/its  and  profits  from  the  lands 
and  profits  from  the  labor  of  the  negroes,  consti- 
tutes an  annual  fund  in  his  hands  for  the  benefit  of 
the  cetituis  que  trt4Sf,  upon  which  he  is  chargeable 
with  interest  unless  he  shows  that  he  used  it  for 
that  purpose. 
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JudgmeDt,  and  the  order  of  the  court  overrul- 
ing the  executor's  motion  for  new  trial,  this 
appeal  is  prosecuted. 

In  the  review  of  the  case  here  it  is  not  pro- 
posed to  enter  upon  an  inquiry  as  to  the 
legality  of  said  order  of  ihe  probate  court  of 
July  25.  1875,  authorizing  the  executor  to 
keep  said  funds  in  banks,  at  interest,  instead 
of  convening  the  same  into  government  se- 
curities, nor  as  to  what  additional  responsi- 
bility for  the  safety  of  such  funds  not  so  in- 
vested the  executor  and  his  bondsmen  may 
have  assumed  by  reason  of  such  departure 
from  the  will,  because  neither  party  has 
drawn  into  consideration  an^  such  questions, 
as  affecting  the  determination  of  this  pro- 
ceeding. Said  order  of  the  court  allowing 
such  departure  from  the  letter  of  the  will  is 
only  pertinent  to  this  proceeding  as  part  of 
the  history  of  said  administration.     The  ex- 


ecutor would  not  be  heard  to  question  the 
legality  of  that  order  or  allowed  now  to 
depart  therefrom,  to  the  detriment  of  said 
estate,  nor  has  he  sought  any  such  posi- 
tion :  and  the  petitioner,  for  obvious  reasons, 
does  not  desire  an  accounting  to  proceed  on 
the  basis  of  the  result  which  woula  have  been 
obtained  by  investing  in  government  se- 
curties,  instead  of  accepting  and  retaining, 
along  with  the  other  heirs  and  legatees,  the 
larger  rate  of  interest  acquired  and  paid  over 
by  the  course  pursued.  Nor  is  it  pretended 
that  any  loss  whatever  happened  to  the  prin- 
cipal fund  by  reason  of  departure  from  the 
will.  We  observe,  however,  that  the  court 
below  took  occasion  to  animadvert  upon  that 
proceeding  in  strong  terms  of  condemnation 
of  the  executor  for  procuring  such  order  from 
the  court,  and  appears  to  regard  it,  in  some 
measure,  as  ground  for  finding  that  the  ex- 


But  a  will  fif\ving  full  power  to  the  ezeoutore  to 
•dispose  of  any  part  or  all  of  the  property  devised  or 
bequeathed  thereby  which  they  rolcrht  think  beet, 
and  from  time  to  time  to  make  distribution  among 
the  wife  and  children  of  the  testator,  does  not  en- 
join upon  such  executors  the  duty  of  puttinir  out 
the  balances  in  their  hands  from  time  to  time  for 
the  purposes  of  accumulation,  so  as  to  charge  Uiem, 
upon  failure  to  do  so,  with  compound  interest. 
Peyton  v.  Smith,  2  Dev.  &  B.  Eq.  825a830). 

And  an  executor  directed  by  testa  tor  ^s  will  to 
manage  his  farms  and  distribute  the  profits  there- 
of when  bis  grandchildren  shall  arrive  at  full  age  is 
not  chargeable  with  compound  interest  upon  the 
annual  balances  in  his  hands;  the  will  not  directing 
the  investment  of  the  profits  so  as  to  make  them 
productive,  simple  interest  only  should  be  charged, 
liovett  V.  Thomas,  81  Va.  245  (1886). 

So  compound  interest  will  not  be  allowed  on  a 
legacy  where  there  is  no  express  direction  in  the 
will  that  the  legacy  shall  be  Invested  in  any  partic- 
ular securities,  and  in  fact  no  valid  investment  has 
been  made,  though  the  legacy  is  directed  to  be  paid 
with  "  accumulations  of  interest.  ^*  Gravely  v. 
Gravely,  25  S.  C.  1,  60  Am.  Rep.  478  (1885). 

As  to  excuses  for  nonperformance  of  the  re- 
quirements of  the  trust,  see  infra^  VIIl.,  heading. 
What  sufficient  to  reUau  from  accountability. 

J.    Xeglect  or  violation  of  duty  impoeed  by  statute. 

The  violation  of  some  statutory  duty  by  the  per- 
formance of  which  compound  interest  might  have 
been  made  justifies  a  charge  of  compound  interest 
against  the  delinquent  trustee. 

Thus,  under  the  Kentucky  statute  regulating  the 
duties  of  guardians,  requiring  them  to  settle  their 
accounts  annually  and  to  keep  the  money  of  their 
wards  out  at  Interest  upon  such  security  as  the 
county  court  shall  approve,  if  he  uses  the  money 
he  is  bound  to  pay  interest,  and  the  interest  which 
accrues  annually  becomes  principal  in  his  hands 
and  bears  interest  for  the  ensuing  year  so  long  as 
he  useS^  it.  but  if  he  cannot  let  the  money  he  is  not 
responsible  for  interest,  and  if  he  puts  it  out  at  in- 
terest and  cannot  collect  interest  annually  so  as  to 
convert  it  into  principal,  as  it  is  his  duty  to  do, 
the  interest  does  not  become  new  principal  until  it 
is  actually  put  out  at  interest  or  until  the  guardian 
uses  it.    Hughes  v.  Smith,  2  I>ana,  268  (1884). 

And  it  is  the  duty  of  a  gruardian  to  settle  with  the 
county  court  at  least  once  In  each  year,  and  if  he 
fails  to  CO  so,  he  should  be  charged  with  interest  on 
the  amount  which  would  have  been  found  against 
him  in  each  year  if  a  settlement  had  been  made. 
Campbell  v.  Williams,  3  T.  B.  Mon.  128  (1825). 

A  guardian  is  not  only  liable  for  interest  upon 
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the  principal  of  his  ward*s  estate  when  he  fails  to 
invest  within  a  reasonable  time  after  it  comes  to 
his  hands,  but  also  for  Interest  on  interest  when  he 
unreasonably  delays  to  invest  It.  Karr  v.  Karr,  6 
Dana,  8  (1837). 

And  if  he  invests  the  money  of  his  ward  in  per- 
manent loans  without  taking  security  of  any  kind, 
where  the  statute  declares  that  he  shall  be  person- 
ally responsible  for  taking  insufficient  security  he 
is  chargeable  with  compound  interest  thereon 
where  the  same  is  thereby  lost,  from  the  time  of 
the  ipaking  of  the  loans.  Clay  v.  Clay,  8  Met.  (Ky.) 
548  (1861). 

The  Kentucky  statute  requiring  guardians  ap- 
pointed by  the  county  court  to  settle  the  accounts 
annually  adding  the  interest  on  the  funds  in  their 
hands  to  the  principal  each  year,  however,  does  not 
apply  to  testamentary  guardians,  as  they  are  not 
within  the  Jurisdiction  of  the  county  court,  leav- 
ing them  liable  to  account  in  equity  like  other  trus- 
tees and  liable  for  such  interest  as  they  may  make 
upon  f  undslentrusted  to  thenu  or  which  they  may 
be  presumed  to  have  made  by  faithful  and  prudent 
management.  Maupin  v.  Dulany,  5  Dana,  580,  30 
Am.  Dec.  609  (1887). 

So  interest  on  a  balance  in  the  hands  of  a  guard- 
ian for  which  he  is  to  account  under  1  Va.  Rev. 
Code  1810,  p.  407,  U  7, 0,  requiring  guardians  to  ac- 
count to  the  appointing  court  annually,  and 
directing  that  any  tmlanoe  against  the  guardian 
may  be  put  out  at  interest  for  the  benefit  of  the 
ward  upon  such  security  as  the  court  shall  direct 
and  approve,  must  be  credited  to  the  ward  like 
other  profits  of  the  estate,  and  if  the  interest  and 
other  profit  exceed  the  disbursements  the  surplus, 
whether  it  arises  from  interest  or  other  profits,  will 
constitute  a  balance  against  the  guardian  upon 
which,  if  he  retains  it,  he  must  account  for  interest. 
Garrett  v.  Carr,  I  Rob.  (Va.)  196  (1842).  «rf**-       m  - 

And  a  guardian  who  has  failed  to  account  to  the 
appointing  court  Is  chargeable  with  interest!  from 
the  time  and  in  the  manner  that  be  would  have 
been  charged  if  his  account  had  been  exhibited  an- 
nually as  required  by  law.    Ibid. 

So  a  guardian,  who  suffers  nearly  all  the  moneys 
of  his  ward  to  remain  in  the  hands  of  his  titotber- 
in-law  without  any  security  and  without  approval 
of  the  court,  and  upon  which  no  profits  were  made 
for  the  benefit  of  the  ward,  is  chargeable  with 
compound  interest  upon  the  moneys  received  by 
him,  under  the  Illinois  statute  providing  that 
guardians  shall  put  to  interest  the  moneys  of  their 
wards  upon  mortgage  security  to  be  approved  by 
the  court,  the  letting  to  be  for  one  year,  and  the 
interest  added  to  the  principal  each  year.  Gilbert 
V.  GuptilK  84  111.  141  a864). 
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ecutor  ought  to  be  removed.  Thus,  the  ac- 
tion of  the  executor  in  that  regard  has  been 
brought  in  question  as  bearing  upon  his  good 
faith  in  making  application  for  such  order. 
Whatever  additional  responsibility  for  the 
safety  of  said  fund  may  have  been  assumed 
by  the  executor  in  that  matter,  and  whatever 
questions  as  to  the  legality  of  such  departure 
from  the  direction  of  the  will  in  that  par- 
ticular might  be  raised,  if  pertinAit,  we 
think  the  circumstances  under  which  that 
course  was  adopted— the  fact  that  it  was  de- 
cided upon  to  avoid  foreseen  sacrifice  of  thou- 
sands of  dollars  out  of  the  limited  funds  of 
said  estate,  and,  according  to  undisputed 
testimony,  after  consultation  and  approval 
by  the  widow,  the  only  legatee  then  of  ma- 
ture age,  and  upon  advice  of  able  counsel 
affirming  the  legality  thereof,  and  sanctioned 
by  the  order  of  the  probate  court,  with  the 


final  return  of  interest  to  the  beneficiaries  in 
double  the  amount  which  could  have  been 
obtained  from  an  investment  as  directed  by 
the  will — repels  all  attempted  condemnation 
of  the  motive  which  prompted  the  executor 
to  that  course. 

We  therefore  pass  to  the  questions  demand- 
ing determination  in  this  case,  which  have 
been  found  entirely  sufficient  for  our  most 
patient  and  painstaking  consideration.  In 
proceedine  with  the  consideration  of  theses 
questions,  and  the  law  and  authorities  ap- 
plicable, it  must  be  borne  in  mind  that  in 
the  case  at  bar  the  trustee  has  a(tmittedly,  at 
all  times  since  he  became  executor,  in  respect 
to  this  estate,  punctually,  and  as  required  by 
the  conditions  of  the  will, accounted  for  all  of 
the  principal  fund  of  the  estate  which  came 
into  his  hands,  together  with  interest  on 
such  funds,  from  year  to  year,  as  the  same 


And  a  loan  by  a  guardian  of  bis  ward^s  funds 
upon  real-estate  security  witbout  the  direotion  or 
sanction  of  the  county  court,  in  violation  of  the 
Btatute,  wilJ  be  regarded  as  a  wilful  violation  of 
duty  for  wbicb  be  will  be  charged  witb  compound 
interest  upon  any  toes  to  the  ward^s  estate  growing 
out  of  the  InsuflBciency  of  the  security.  Hughes  v. 
People.  Ill  111.  457  (1886). 

So  compound  interest  must  be  allowed  on  an 
account  of  a  guardian  running  througb  a  number 
of  years,  under  the  Tennessee  statute  requiring 
guardians  to  account  annually  for  interest 'on  all 
sums  m  their  hands.  Jones  v.  Ward,  10  Yerg.  180 
(lH3e;.         ^    , 

And  that  there  is  no  guardian  of  an  infant  ap- 
pointed by  reason  of  a  fund  in  the  bands  of 
an  administrator  is  not  a  ground  for  excusing 
the  administrator  from  the  payment  of  Interest 
thereon  during  the  administration,  under  the 
Florida  statute  under  which  interest  is  computed 
on  annual  t)alances  of  moneys  retained  by  him. 
Sanderson  v.  Sanderson,  3D  Fla.  292  (1883). 

Money  received  and  not  reinvested  according  to 
law  is  presumed  to  be  money  retained  by  the  ad- 
ministrator upon  which  he  is  required  by  the  Flor- 
ida statute  to  be  charged  with  interest  to  be  added 
to  the  principal  annually.  Sherreli  v.  Shepard,  19 
Fla.  300  (1862). 

And  he, is  not  relieved  from  liability  therefor  by 
the  commencement  of  litigation  against  him,  un- 
less he  then  relieves  himself  by  paying  the  money 
into  court.    Ibid, 

k.  Interest  or  profits  made, 

A  trustee  is  accountable  for  all  interest  or  profits 
actually  received  by  him  for  the  trust  fund 
whether  used  in  his  private  business  or  otherwise 
employed.  Cruce  v.  Cruce.  81  Mo.  676  (1884);  Perrin 
v.  Lepper,  72  Mich.  456  (1888);  Stephens  v.  Van 
Buren,  1  Paige,  479  (1829). 

Thus,  an  administrator  should  be  ordered  to  pay 
interest  on  money  in  his  hands  belonging  to  the 
estate  on  which  he  has  made  interest.  Perkins  v. 
Baynton,  1  Bro.  Ch.  375  (1784). 

And  interest  must  be  calculated  against  a  trustee 
upon  fundfl  properly  invested  in  authorized  securi- 
ties, at  the  rate  actually  yielded.  Re  Emmet*s  Es- 
tate, L.  R.  17  Ch.  Div.  142,  50  L.  J.  Ch.  341,  44  L.  T. 
N.  S.  172,  29  Week.  Rep.  164  (1881). 

8o  in  Childress  v.  Childress,  49  Ala.  287  (1878).  and 
Brand  v.  Abbott.  42  Ala.  499  (1868),  the  rule  was  laid 
down  that  it  is  the  duty  of  a*guardian  in  Alabama 
to  charge  compound  interest  upon  debts  after  ma- 
turity, and  for  any  compound  Interest  received  by 
him  he  is  chargeable. 

And  in  Jennison  v.  Hapgood,  10  Pick.  77  (1830), 
29  L.  R.  A. 


compound  Interest  with  annual  rests  was  charged 
against  an  executor  who  had  been  in  the  habit  of 
demanding  and  receiving  compound  interest. 

And  in  Foster  v.  Foster,  2  Bro.  Ch.  616  (1788),  it  was 
held  that  an  admission  of  assets  with  which  to  pay 
rents  by  an  executor  of  a  receiver  of  an  estate 
makes  him  liable  for  interest  if  any  was  made. 

A  guardian  who  has  not  been  guilty  of  any  gross 
abuse  of  his  trust  is  not  liable  to  account  for  more 
than  simple  interest  upon  the  funds  of  his  ward, 
however,  unless  he  received  compound  interest 
thereon.    Vaughan  v.  Bibb,  48  Ala.  153  (1871). 

And  the  same  rule  applies  to  an  executor  or  trus- 
tee. Atty-Gen.  v.  Alford,  4  DeG.  M.  &.  G.  848, 1 
Jur.  N.  8.  861  (ia55). 

And  substantially  the  same  rule  is  held  in  Tyson 
V.  Sanderson,  45  Ala.  368  (1871);  Starling  v.  Balkum, 
47  Ala.  814  (1872). 

And  in  Bx  parte  Strutt,  1  Cox,  Ch.  Cas.  489  (1788), 
it  was  held  that  a  special  case  must  be  made  to 
charge  an  assignee  in  bankruptcy  with  a  greater 
rate  than  4  per  cent  on  money  retained  in  his  hands, 
—as,  that  he  has  made  a  greater  profit  from  them» 

And  the  same  was  held  of  executors,  in  Tebbs  v. 
Carpenter,  1  Madd.  290  (1816). 

So  in  Re  Harland's  Accounts,  5  Rawle,  323  (1835), 
it  was  held  that  guardians  are  chargeable  with  the 
interest  actually  made  on  sums  invested  only, 
where  the  estate  has  been  properly  managed,  and 
there  is  no  evidence  of  admixture,  or  use,  or  un- 
necessary delay  in  settlement. 

But  an  order  for  the  taking  of  an  account  against 
a  guardian  who  had  not  received  compound  inter- 
est, authorizing  the  master  to  charge  either  simple 
or  compound  interest,  though  erroneous  so  far  as 
it  authorizes  a  charge  of  compound  interest.  Is 
without  Injury  and  not  a  ground  for  reversal  when 
the  master  charges  simple  interest  only.  Tyson  v. 
Sanderson,  tntpra, 

1.  Interests  nrproftU  which  mighl  have  been  made, 
A  trustee  is  accountable  for  such  interest  or 
profits  as  he  might  have  obtained  by  the  exercise 
of  reasonable  skill  and  exertion  in  the  management 
of  the  trust  fund,  whenever  the  character  of  his 
trust  or  the  relation  which  he  holds  to  the  fund 
requires  him  to  make  it  productive.  Cruce  v.  Cruce. 
81  Mo.  676  (1884);  Frost  v.  Winston,  32  Mo.  489  (1862); 
Stephens  v.  Van  Buren,  1  Paige,  479  (1829). 

Thus,  in  Re  Guardianship  of  Thurston.  67  Wis. 
104  (1883>,  the  general  rule  is  stated  to  be  that 
a  guardian  should  be  charged  with  compound  in- 
terest only  in  cases  of  fraud  or  flagrrant  breach  of 
trust,  but  if  he  fails  to  invest  the  trust  fund  in  his 
hands  so  as  to  derive  an  income  from  it  when  he 
should  have  done  so,  he' should  be  charged  with 
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remained  in  liis  keeping,  at  rates  which, 
according  to  the  testimony,  equaled,  on  the 
whole,  7.9  per  cent  compound.  These  re- 
sults are  admitted.  The  trial  court,  in  treat- 
ing the  propositions  involved  in  this  case, 
**  granted  that,  as  a  result,  more  profit  and 
^ain  inured  to  the  widow  and  children  than 
the  testator  contemplated  when  he  made  the 
will."  So,  counsel  for  petitioner,  in  treating 
this  appeal  in  their  brief,  say  :  "*  As  a  mat- 
ter of  fact,  the  appellant,  in  his  reports  re- 
turned to  the  probate  court,  has  charged  him- 
self with  compound  interest  with  semiannual 
rests,  whereas  the  directions  of  the  court  be- 
low to  the  referee,  which  were  respected  in 
the  computation,  called  for  annual  rests 
only. "  It  is  therefore  apparent  that  there  is 
no  contention  that  this  executor  has  failed  to 
accouni  for  all  the  property  and  funds  com- 
mitted to  his  charge,  together  with  interest 


on  the  funds  at  the  rates  mentioned.  But  it 
is  contended  that  he  should  be  required  to  pay 
a  higher  rate  of  interest  than  he  has  returned, 
on  such  part  of  the  estate  funds  as  were,  from 
time  to  time,  in  his  hands,  not  deposited  in 
bank  at  interest,  as  provided  by  said  order 
of  court.  That  demand  is  the  only  basis  of 
claim  made  against  the  executor  in  this  pro- 
ceeding, and  thereon  rests  said  judgment  for 
the  recovery  of  money,  as  well  as  the  decree 
impressing  a  trust  in  favor  of  the  heirs  in 
certain  lands  of  the  executor,  as  aforesaid. 
1.  With  this  premise,  it  is  first  to  be  in- 
quired whether  the  law  warrants  the  court 
in  declaring  a  trust  interest -in  lands  of  the 
executor  in  favor  of  the  heirs  upon  the  prop- 
osition that  at  a  certain  time  he  paid,  in 
the  purchase  thereof,  moneys  in  his  hands 
belonging  to  the  estate.  It  is  found  in  this 
case  that  at  a  certain  time  in  1882  the  execu- 


simple  interest  at  the  legal  rate,  although  such 
failure  may  not  have  been  the  result  ot  any  fraud- 
ulent intent  or  wUf  uJ  disregard  of  duty. 

So  a  guardian,  who  failed  to  invest  the  estate 
of  his  ward  and  during  tbe  course  of  a  long  guard- 
ianship bad  its  management  and  use,  was  held 
obargeable  with  compound  interest  thereon,  in 
Boynton  v.  Dyer,  18  Pick.  1  (1836). 

And  in  Kyan  v.  Blount,!  Dev.  Eq.  383  (1880;,  it  was 
held  tbat  a  guardian  is  ordinarily  obargeable  with 
compound  Interest  upon  the  moneys  of  bis  ward  m 
his  hands,  but  may  be  exempted  from  it  by  proving 
tbat  after  suitable  exertions  be  was  unable  to  re- 
alize it. 

And  in  Atty-Gen.  v.  Alford,  4  DeG.  M.  &  G.  818. 
1  Jur.  N.  S.  801  (1866),  it  was  held  tbat  an  executor  or 
trustee  will  be  charged  with  such  interest  only  as 
be  has  recel ved,or  wbicb  be  ought  to  bave  received, 
or  which  it  is  to  be  fairly  presumed  tbat  be  did  re- 
ceive; and  misconduct  on  bis  part  does  not  as  a 

eneral  rule  warrant  sucb  a  presumption. 

And  in  Browne  v.  Soutbouse,  3  Bro.  Cb.  107  (1790;, 
it  was  held  that  an  agent  of  an  administrator,  who 
keeps  money  of  tbe  intestate  in  bis  bands  when  be 
is  under  duty  to  lay  it  out  from  time  to  time,  is 
chargeable  with  interest  thereon.  But  there  was 
nothing  to  show  whether  it  was  compounded  or 
not. 

So  the  court  may  order  a  trustee  to  invest  tbe 
proceeds  of  a  sale  in  bis  hands  so  as  to  be  produc- 
tive during  pendency  of  a  Utigation  as  to  their  dis- 
position, and  if  he  fails  or  refuses  to  obey  the  order, 
be  may  be  ordered  to  bring  in  tbe  whole  amount 
with  campound  interest  from  tbe  date  of  tbe  order 
directing  the  Investment.  Latimer  v. Hanson,! 
Bland,  Ch.  5!  (1826). 

And  a  person  holding  funds  of  another  for  tbe 
purpose  of  investment  and  reinvestment,  who 
mingles  them  with  bis  own,  maybe  charged  with 
interest  upon  Interest  when  he  f  orebore  m vestment 
and  used  tbe  money  for  bis  own  purposes.  Re 
Kemochan,  104  N.  Y.618  (1887). 

But  a  trustee  will  not  be  held  responsible  for 
more  than  legal  interest  because  he  might  bave 
loaned  tbe  trust  funds  at  such  rate,  as  a  court  of 
equity  will  Dot  bold  bim  responsible  for  a  refusal 
to  violate  the  law  by  loaning  at  a  usurious  rate. 
Montjoy  v.  Laabbrook,  2  B.  Mon.  361  (1842). 

And  a  guardian  will  not  be  charged  more  than 
tbe  statutory  rate  of  interest  on  moneys  of  bis  ward 
in  his  hands  on  proof  tbat  he  could  bave  loaned 
them  at  1  per  cent  per  month  where  be  acts  in  good 
faith  and  does  not  make  use  of  the  funds  for  his 
own  profit,  as  be  is  Justified  in  loaning  at  the  stat- 
utory rate  and  has  the  right  to  determine  for  him- 
self whether  be  will  do  so  or  take  tbe  risk  of  oan  • 
2i)  L.  R.  A. 


ing  at  tbe  increased  rate.  Guardianship  of 
CardwelU  66  Cal.  187  (188U). 

Nor  will  compound  interest  be  charged  against 
a  trustee  when  no  realization  of  profits  on  tbe  as- 
sets appears,  nor  any  withdrawal  of  funds  from 
their  legitimate  channels  of  accumulation,  and 
there  is  nothing  from  whlcb  a  presumption  might 
arise  that  tbe  assets  would  bave  been  inoreaned  in 
any  way  if  tbe  line  of  duty  bad  been  more  strictly 
followed.  Ames  v.  Scudder,  1!  Mo.  App.  168  (1881), 
83  Mo.  189  (1884). 

And  compound  interest  will  not  be  allowed 
against  a  guardian  of  a  spendthrift  on  a  note  due 
on  demaod  from  the  guardian  to  the  ward,  in  an 
action  on  tbe  probate  bond  of  tbe  guardian,  when 
the  note  is  so  small  that  tbe  interest  on  it  would 
not  be  a  sufficient  object  to  make  new  lnv€%tmenes. 
Fay  V.  Howe,  1  Pick.  628  (1828). 

V.  WlM  are  chargeable. 

The  decisions  as  to  who  may  be  regarded  as  trus- 
tees, so  as  to  l)e  held  liable  for  compound  interest 
In  a  proper  case,  are  not  numerous.  It  is  univer- 
sally conceded  and  taken  for  granted,  however,  as 
will  be  seen  by  an  examination  of  tbe  cases 
throughout  tbe  whole  body  of  this  note,  that  ex- 
ecutors, administrators,  ordinary  trustees,  and 
guardians  are  within  tbe  rule. 

So  the  rule  was  applied  to  a  receiver  who  bad 
employed  tbe  moneys  of  the  receivership  in  trade, 
in  Utica  Ins.  Co.  v.  Lynch,  11  Paige,  624  (1846). 

And  to  an  assignee  in  bankruptcy,  in  Er  parte 
Strutt,  1  Cox,  Cb.  Cas.  439  (1788). 

And  in  Re  Murdoch  (Mo.)  81  S.  W.  Rep.  942  (1895>. 
it  was  held  that  ao  assignee  for  tbe  benefit  of  cred- 
itors, who  retains  moneys  of  tbe  assigned  estate 
in  bis  hands  in  violation  of  Mo.  Rev.  Stat.  1879. 
S  387,  requiring  payment  to  the  extent  of  tbe  funds 
in  hand  within  one  month  of  tbe  allowance  of 
claims,  and  who  mingles  tbe  funds  with  bis  own 
and  deposits  them  in  his  own  name  and  uses  them 
in  bis  own  private  business,  may  be  charged  with 
compound  interest  thereon. 

So  in  Hazard  v.  Durant.  14  R.  I.  26  (1882),  it  was 
held  that  an  officer  of  a  corporation,wbo  misap- 
propriates.tbe  corporate  f uncis  and  converts  them 
to  bis  own  use,  is  liable  as  a  trustee  to  the  stock- 
holders, but  he  will  be  charged  with  simple  interest 
thereon  only,  and  not  with  compound,  when  it 
does  not  appear  that  he  made  profit  in  excess  of 
simple  interest. 

And  in  Robert's  App.,  92  Pa.  407  (1880),  it  was  held 
tbat  moneys  received  by  a  cotenant  having  title  to 
tbe  land  of  tbe  cotenaocy  upon  sale  thereof  by  bim 
are  trust  funds,  and  where  he  mingles  such  moneys 
with  bis  own  and  uses  them  for  bis  own  benefit 


1893. 


Re  Kicker. 


647 


tor.  io  the  course  of  his  private  transactions, 
bargained  to  purchase  from  Child  &  Youug 
a  tract  of  land  in  the  city  of  Helena,  Mont., 
for  the  agreed  price  of  $10,000,  paying,  at 
the  time  of  the  bargain,  the  sum  of  $2,000, 
and  obliginic  himself  in  the  transaction  to 
pay,  at  a  certain  date  the  following  year,  the. 
balance,  of  $8,000,  whereupon  a  deed  was  to 
be  delivered  by  the  vendors,  conveying  said 
land  to  the  purchaser ;  that  in  the  tinal  con- 
summation of  such  purchase,  in  1883,  the 
executor  made  use  of  $5,000  of  said  estate 
funds.  This  is  disputed,  and  the  finding  is 
excepted  to  as  not  sustained  by  proof;  but 
we  pass  over  t^^is  dispute,  and  consider  the 
fact  as  found,  together  with  the  other  facts 
•existing  in  the  case.  It  also  appears  without 
dispute,  as  above  shown,  that  the  executor 
has  long  since,  and  without  any  delinquency, 
accounted,  as  fast  as  the  terms  of  the  will 


directed,  to  the  legatees  for  said  $5,000  which 
is  claimed  to  have  been  paid  in  the  purchase 
of  said  land,  with  interest  thereon  at  the  rate 
of  7.9  per  cent  compound.  Thus,  the  heirs 
have  long  since  received  and  used  said  sum, 
with  the  interest  returned  thereon.  And  so, 
granting  that  said  sum  of  money  has  been 
traced  into  the  purchase  of  said  land,  it  has 
also  been  traced  out  of  and  beyond  said  land, 
into  the  hands  of  the  legatees,  in  the  ex- 
ecution of  the  trust.  Still,  it  is  insisted 
that  the  heirs  of  said  estate  are  entitled  to  a 
half  interest  in  said  land.  This  involves  a 
peculiar  situation.  It  plainly  requires  the 
trustee  to  carry  an  interest  in  the  land,  for 
the  benefit  of  the  heirs,  for  years  after  they 
have  admittedly  been  paid,  not  only  all  the 
principal  of  the  trust  fund,  which  is  claimed 
to  have  been  paid  into  the  purchase  of  said 
land,  but  interest  thereon.     This  would  seem 


-he  is  chargreable,  on  settlement  of  his  account  with 
his  coteDant,  with  interest  upon  the  amount  re- 
•ceived  and  with  interest  upon  interest. 

And  tbat  a  husband  may  be  a  trustee  for  his  wife, 
and  when  thus  acting  be  may  be  compelled  in 
equity  to  account  In  the  same  manner,  and  becomes 
■liable  for  compound  interest  for  an  abuse  of  the 
trusi  upon  the  same  irrounds  as  a  stranger,  was 
held  in  Walker  v.  Besl,  76  U.  8. 9  Wall.  748, 19  L.  ed. 
814(1809). 

8o  guardians  of  lunatics  are  chargeable  with 
compound  interest  upon  the  trust  estates  in  their 
hands  in  the  same  manner  and  to  the  same  extent 
as  guardians  of  infants,  and  bonds,  etc.,  payable  to 
them  as  such  bear  compound  interest  in  like  man- 
ner as  bonds /payable  to  guardians  of  infants. 
Spack  v.  Long,  1 1  red.  Bq.  420  (1841). 

And  the  rule  was  also  applied  to  the  committee 
of  a  lunatic,  in  Butler  v.  Jar  vis,  51  Hun,  248  {1889). 

So  compound  interest  may  be  allowed  on  debits 
due  from  one  partner  to  another,  in  case  of  bad 
faith,  refusal  to  account,  or  private  use  of  the 
.money  of  the  firm.  Johnson  v.  Hartshorne,  52  N. 
Y.  173  (1878). 

But  not  on  balances  against  one  partner  and  in 
favor  of  another.    Ihid, 

An6  compound  interest  is  properly  allowed  in  a 
decree  for  an  accounting  against  a  surviving  part- 
ner by  way  of  damages,  where  he  has  continued 
the  partnership  and  resisted  an  attempts  to  ascer- 
tain its  state,  and  wrongfully  and  persistently  re- 
fused to  account.  Heath  v.Waters,40 Mich. 457  (1879). 

But  a  partner  who  is  to  be  paid  interest  on  moneys 
advanced  by  him  is  not  entitled  to  have  his  interest 
-compounded  on  monthly  balances.    Ihid. 

And  no  compounding  of  interest  or  computation 
with  periodical  rests  should  be  made  to  the  pre- 
judice of  either  party  in  an  adjustment  of  accounts 
In  an  action  for  an  accounting  by  the  representa- 
tives of  a  deceased  partner  against  the  surviving 
partners,  who  had  continued  the  partnership  busi- 
ness after  their  partner's  death,  i^angston  v.  Hack. 
52  Md.l73  (1879). 

A  guardianship  cannot  be  established  for  the 
purpose  of  holding  the  alleged  guardian  liable  for 
compound  interest  for  failure  to  invest  the  trust 
fund  as  required  by  testator^s  will,  however,  by 
proof  that  deceased  had  charged  the  alleged  guard- 
ian with  the  special  care  of  his  children.  Peyton 
V.  Smith,  2  Dev.  &  B.  Eq.  325  (1839). 

And  a  direction  In  a  will  that  the  use  of  testator's 
property  shall  be  in  his  wife,  for  her  support  and 
that  of  her  children  subject  to  the  supervision  of 
the  executors,  until  a  division  can  be  conven- 
iently made,  does  not  constitute  the  executors  the 
guardians  of  the  children  so  that  they  can  be  held 
29  L.  R.  A. 


chargeable  as  such  with  compound  interest  for 
failure  to  invest  the  share  of  the  estate  belonging 
to  the  children.    Ibid. 

And  annual  rests  should  not  be  made  in  com- 
puting the  amount  due  a  mortgagee  in  possession 
accountable  for  rents  and  profits,  where  interest 
on  the  mortgage  debt  was  in  arrear  when  the 
mortgagee  took  possession,  nor  until  the  principal 
debt  is  en tirely  paid  off.  Bennett  v.  Cook,  5  Thomp . 
AC.  138,  2 Hun,  520 (1874). 

VI.  Jwriadiction  to  aUow, 

The  allowance  of  compound  interest  against  ex- 
ecutors, trustees,  etc.,  is  undoubtedly  a  subject  of 
equity  jurisdiction.  This  would  seem,  from  ex- 
amination of  the  cases  on  the  subject,  to  have  been 
universally  conceded  and  never  questioned. 

So  probate  courts  have  the  same  discretion  with- 
in the  scope  of  their  lurisdiction,  with  reference 
to  charging  fiduciaries  with  compound  interest  on 
equitable  principles,  as  appertains  to  a  chancellor, 
subject  alwajrs  to  correction  for  abuse.  Price  v. 
Peterson,  88  Ark.  494  (1882). 

And  in  Cruoe  v.  Cruce,  81  Mo.  070  (1884),  it  was  held 
that  probate  courts  are  possessed,  under  Mo.  Uev. 
Stat.  1879,  S  232,  authorising  them  to  exercise  an 
equitable  control  in  making  executors  and  admin- 
istrators account  for  interest  received  by  them  and 
accruing  ou  moneys  belonging  to  the  estate  loancKl 
or  otherwise  employed  by  them,  of  the  powers  of  a 
court  of  equity  to  exact  compound  interest  from 
a  delinquent  executor. 

The  question  of  the  allowance  of  compound  in- 
terest in  the  settlement  of  the  accounts  of  a  guard- 
ian is  one  for  the  court,  and  a  verdict  of  a  jury, 
in  response  to  an  issue,  that  the  guardian  could 
have  put  the  money  out  at  loan  and  collected  it 
promptly  without  delay  or  suit  so  as  to  put  it  out 
again  promptly  and  keep  it  steadily  at  Interest 
from  year  to  year,  not  well  supported  by  the  evi- 
dence, furnishes  no  basis  for  a  judgment  com- 
pounding interest  annually.  Reed  v.  Tlmmins,  52 
Tex.  84  (1878). 

And  the  question  of  its  allowance  upon  debits 
due  one  partner  from  another  in  case  of  bad  faith, 
refusal  to  account,  or  private  use  of  the  money  of 
the  firm,  is  one  of  fact  for  the  trial  court,  the  de- 
cision of  which  is  conclusive.  Johnson  v.  Harts- 
home,  52  N.  Y.  173  (1878). 

And  the  question  of  its  allowance  against  an  ex- 
ecutor who  takes  out  ancillary  administration  and 
sells  lands  in  another  state  and  brings  the  proceeds 
into  the  state  of  his  domicil  and  that  of  the  testa- 
tor, is  exclusively  cognizable  by  the  courts  of  the 
latter  state.  Jennison  v.  Hapgood,  10  Pick.  77 
(1830). 
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to  be  allowing  one  to  reap  where  he  had 
not  sown,  and  left  the  seed  to  the  harvest. 
At  least,  it  would  be  allowing  the  cestui  que 
tniat  to  have  and  use  the  trust  funds,  with 
interest  thereon  at  the  rate  paid,  for  his 
maintenance,  and  at  the  same  time  require 
the  trustee  to  carry  an  estate  in  the  land 
In  question  for  the  benefit  of  the  heir,  with- 
out any  of  his  funds  remaining  in  said  land. 
It  has  already  been  pointed  out  that  the  only 
ground  of  demand  against  the  executor  is 
that  he  ought  to  pay  additional  interest  on 
such  of  the  funds  of  the  estate  as  were  not 
kept  deposited,  at  interest,  in  the  banks,  as 
will  be  more  fully  explained  hereafter.  By 
computing  compound  interest  on  such  funds 
at  a  higher  rate  than  the  executor  returned, 
a  claim  arises  against  him  for  a  certain  sum 
over  and  above  the  amount  he  has  accounted 
for. 


Now,  counsel  for  petitioner  insist  that, 
when  this  sum  arising  from  such  compoimd 
interest  equals  the  amount  paid  in  the  pur- 
chase of  a  certain  tract  of  land  by  appellant 
during  said  administration,  the  heir  has  a 
right  to  take  the  land,  at  the  purchase  price, 
in  lieu  of  an  equal  amount  of  the  claim  for 
interest  against  the  executor.  This  is  the 
position  taken  by  counsel  for  petitioner  in 
responding  to  the  appeal  by  the  executor, 
and  also  in  the  appeal  by  petitioner  (which 
is  consolidated  with  this),  wherein  peti- 
tioner's counsel  urge  their  exception  to  the 
ruling  of  the  court  in  refusing  to  decree  a 
trust  in  favor  of  the  heirs  as  to  the  whole 
tract  of  land  above  mentioned,  and  refusing, 
also,  to  declare  a  like  trust  interest,  in  favor 
of  the  heirs,  in  certain  other  tracts  of  land 
held  by  the  executor.  But  the  court  im- 
pressed a  trust  upon   lands  of  the  executor 


VII.  How  computed, 
a.  Methods  of  computing  atneraUy. 

The  flreneral  rule  for  the  computation  of  Interest 
against  executors,  trustees,  etc..  Is  to  oharire  them 
as  if  tbe  fund  bad  been  kept  invested  upon  inter- 
est payable  periodically,  which  inter^t  had  been 
received  by  him,  and  as  if  payments  made  by 
him  bad  been  made  from  the  interest  and  principal 
thus  received  and  1q  his  hands  when  payments 
were  made  by  him. 

This  rule  was  adopted  in  Spear  v.  Tinkham,  2 
Barb.  Ch.  213  (1847),  with  reference  to  executors  mix- 
ing  the  trust  fund  with  their  own  or  uetrleotlng  to 
keep  reflrular  accounts  of  the  investment  and  in- 
terest received  thereon  from  timp  to  time,  the 
court  holding  that  interest  should  not  be  com- 
puted upon .  the  capital  fund  for  a  term  of  years 
with  a  deduction  of  the  payments  and  the  interest 
thereon. 

So  in  Oswald  v.  Giveos,  Riley,  Eq.  38  (1837),  it  was 
held  that  ip  the  settlement  of  the  accounts  of  an 
executor  the  payments  made  by  him  during  tbe 
year  are  to  be  deducted  from  the  charges  against 
him,  and  the  interest  calculated  on  the  balance  for 
the  ensuing  year. 

And  in  MUler  v.  Congdon,  14  Gray.  118  (1850).  it 
was  held  that  the  account  of  an  executor,  who  is 
also  a  trustee  under  the  will  to  retain  a  legacy  un- 
til the  legatee  attains  her  majority,  paying  her  the 
interest  or  applying  it  to  her  use  aiid  maintenance, 
who  fails  to  procure  his  discharge  and  makes  no 
legal  separation  of  the  trust  fund  from  tbe  mass 
of  the  testator's  estate,  should  be  settled  by  add- 
ing the  interest  each  year  to  the  prmcipal,  de- 
ducting the  payments  made  during  the  year,  and 
taking  the  balance  for  the  next  year's  principal. 

So  interest  is  chargeable  on  an  administrator's 
bond  on  balances  as  they  fall  due.  but  not  on  the 
aggregate  sum  of  principal  and  interest  found  due 
on  a  former  accounting,  and  the  question  is  not 
affected  by  an  agreement  of  counsel  to  adopt  such 
sum  for  the  purpose  of  settling  another  estate. 
Chick  v.  Parr,  31  8.  C.  463  (1889). 

And  the  account  of  a  trustee  who  has  appropri- 
ated trust  funds.  against!whom  it  is  not  necessary 
to  compute  compound  interest  in  order  to  cover  his 
gains,  should  be  computed  by  deducting  the  dis- 
bursements for  the  year  from  thefdebits!  and  re- 
ceipts and  using  tbe  result  as  the  principal  on  band 
for  the  next  year,  and  deducting  the  interest  on 
disbursements  from  the  interest  on  debits  and  re- 
ceipts and  carrying  the  bcUance  forward  to  apply 
on  disbursements  of  subsequent  years,  and  if  the 
balance  of  Interest  for  any  year  should  be  in  favor 
of  the  trustee,  it  should  be  applied  to  a  reduction 
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of  tbe  debits  chargeable  against  him  in  the  suc- 
ceeding year.    Cruce  v.  Oruce.  81  Mo.  676  (1884). 

So  when  a  guardian  has  used  the  money  of  bis 
ward  he  should  charge  himself  in  his  annual  ac- 
count with  interest  from  the  time  he  received  It. 
and  the  interest  should  be  made  a  part  of  the  prin- 
cipal, and  Interest  should  be  computed  on  tbe 
balance  then  due  up  to  the  time  for  the  next  an- 
nual accounting.  Bond  v.  Lock  wood,  33  111.  2L3 
(1864). 

And  tbe  same  rule  was  adopted  in  charging  a 
guardian  who  had  failed  to  invest  the  estate  of  his 
ward  and  during  the  course  of  a  long  guardianship 
had  had  its  management  and  use,  in  Boynton  v. 
Dyer,  18  Pick.  1  (1836). 

And  In  Robbins  v.  Hayward  (1882),  referred  to  in 
1  Pick.  62»,  it  was  held  that  when  large  sums  of 
money  have  come  to  the  bands  of  a  guardian  and 
no  account  has  been  rendered  for  many  years,  and 
rents  from  real  estate  and  income  from  public 
stocks  have  been  periodically  received,  bis  account 
should  be  settled  with  a  rest  for  every  year,  includ- 
ing principal  and  interest,  and  the  balance  xhus 
struck  carried  forward,  to  bo  again  on  interest, 
whenever  the  sum  is  large  enough  that  a  trustee 
acting  faithfully  and  discreetly  would  put  it  in  a 
productive  state. 

So  where  the  terms  of  a  testamentary  trust  pro- 
vide that  interest  shall  be  added  to  tbe  principal 
during  the  minority  of  the  benefleiaries.  and  that 
from  majority  each  beneficiary  shall  be  entitled  to 
the  income  of  bis  portion,  the  share  of  each  bene- 
j  flciary  becomes,  on  his  attaining  majority,  a  new 
principal,  on  which  the  trustee  is  chargeable  with 
interest  or  dividends,  a  rest  to  be  made  at  tbe  date 
of  majority  of  each  beneficiary.  McKim  v.  Hlb- 
bard.  142  Mass.  422  (1886). 

In  Jordan  v. Hunt,  2  Hill,  Eq.  145  (1836),  however, 
it  was  held  that  a  guardian  who  receives  funds  of 
his  ward  from  time  to  time  is  not  chargeable  with 
interest  on  the  funds  received  until  the  end  of  the 
year,  when  they  are  brought  into  the  account  and 
the  balance  in  his  hands  after  deducting  tbe  ex- 
penditures constitute  the  interest- bearing  fund 
for  the  succeeding  year.  ' 

And  in  Re  Tutorship  of  Minor  Heirs.  45  La.  Ann. 
134  (1803),  it  was  held  that  a  tutor  should  be 
charged,  on  the  settlement  of  a  tutorship,  with 
legal  interest  on  rentatre  and  on  the  capital  in  his 
bands,  and  allowed  credit  of  legal  interest  on  all 
disbursements  and  indebtedness  from  their  respec- 
tive dates,  without  annual  compound  of  interest. 

And  that  interest  on  an  amount  converted  by  a 
trustee  should  be  computed  from  tbe  time  the 
amount  is  found  to  have  been  due  to  the  day 
when  execution    is  awarded,  without  making  a 
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only  in  the  one  case  above  mentioned,  where 
it  was  found  tliat  in  1888  the  executor  had 
used,  in  the  purchase  of  said  piece  of  land, 
estate  funds  equal  to  one  halt  the  purchase 
price,  but  which  sum  the  executor  had  after- 
wards accounted  for,  with  interest  as  afore- 
said, without  delinquency,  in  compliance 
with  the  terms  of  the  will.  He  must,  there- 
fore, not  only  have  accounted  for  said  f5,000 
which  is  claimed  to  have  been  paid  in  the 
purchase  of  said  tract  of  land,  but  for  a  lanre 
amount  of  interest  thereon,  as  il  is  not  dis- 
puted that  he  returned  7.9  per  cent  annually, 
until  such  funds  were  entirely  paid  over  to 
the  heirs.  To  impress  upon  lands  of  the 
trustee  a  trust  in  favor  of  the  beneficiary, 
imder  these  circumstances,  would  be  allow- 
ing him,  not  only  the  advantage  of  compound 
interest  at  rates  determined  on  by  the  court, 
but  would  permit  him  to  collect  such  interest 


by  selecting  lands  out  of  the  trustee's  estate, 
purchased  during  the  continuance  of  the 
trust,  at  the  purchase  price  paid  therefor 
years  before.  It  would  not  only  give  the 
heirs  the  advantage  of  compounding  interest 
against  the  trustee  for  having  temporarily 
used  trust  funds,  in  order  to  draw  away  from 
him  the  profit  of  such  use,  but  would  also 
give  them  the  further  advantage  of  increasing 
that  exaction  by  whatever  rate  the  property 
so  Selected  might  vouchsafe,  whether  it  tie 
thirty,  sixty,  an  hundred,  or  a  thousand  fold. 
Counsel  for  the  petitioner  undertake  to  sus- 
tain the  decree  of  the  court  declaring  said 
trust  in  the  lands  of  the  executor,  and  their 
contention  is  that  the  court  ought  to  have 
^one  further,  and  decreed  to  the  heirs  ad- 
ditional trust  interests  in  the  lands  of  the 
executor,  by  invoking  the  doctrine  of  equity 
that  the  trustee  shall  not  be  permitted  to 


rest  at  the  date  of  the  commencement  of  the  suit, 
was  held  in  McKim  v.  Hibbard,  142  Maes.  42S  (1886). 

So  in  Scott  V.  Crews,  72  Mo.  281  (1880),  it  was  held 
that  an  administrator  who  has  paid  out  money  for 
the  estate  should,  upon  bein^  charged  with  inter- 
est with  rests  for  an  improper  use  of  the  funds 
of  the  estate,  be  allowed  interest  upon  the 
amounts  paid  by  him  \y\Xh  the  same  rests  and  at 
the  same  rate. 

Rests  cannot  be  made  by  the  master,  however, 
unless  so  directed  by  the  decree. 

This  was  held  in  Webber  v.  Hunt,  1  Madd.  13  (1815), 
in  a  proceeding  against  a  mortgagee  in  possession 
for  an  accounting. 

But  a  decree  directing  the  master,  in  taking  an 
account  against  the  executor,  to  ascertain  balances 
in  bis  hands  at  the  end  of  each  year  and  compute 
interest  on  such  balances  and  make  annual  rests, 
charging  him  with  Interest  after  the  rate  and  in 
the  manner  aforesaid  upon  such  balances,  requires 
that  the  interest  computed  on  the  balance  due  for 
the  first  year  shall  form  a  part  of  the  balance  due 
at  the  end  of  the  second  year,  and  upon  which  iu- 
terest  is  to  be  then  computed,  and  so  on  from  year 
to  year.  Ueigbingtou  v.  Grant,  6  Myl.  &  C.  258 
(1840). 

And  the  object  of  a  direction  to  compute  inter- 
est at  5  per  cent  on  ail  sums  received,  making  half- 
yearly  resta,  in  a  decree  against  an  executor  di- 
rected not  to  derive  any  advantage  from  keeping 
the  money  in  his  hands  without  accounting  for- 
legal  interest,  and  to  accumulate  for  the  benefit  of 
the  cestui  que  trwU  is  to  charge  compound  interest; 
and  the  decree  is  properly  executed  when  the  ex- 
ecutor has  the  whole  property  ib  his  hands,  by  a 
computation  of  interest  upon  each  receipt  from 
the  day  It  was  received,  the  balance  of  the  re- 
ceipts with  the  interest  so  calculated  and  payments 
being  struck  at  the  end  of  the  half  year,  and  that 
balance  so  composed  ot  principal  and  interest  be- 
ing carried  forward  as  an  item  in. the  account  pro- 
ducing interest.  Raphael  v.  Boehm,  11  Ves.  Jr. 
921  (1805),  13  Ves.  Jr.  407  (1807). 

And  a  rest  ought  to  be  made,  under  a  decree  di- 
recting that  in  taking  the  accounts  of  a  mort- 
gagee in  possession  annual  rests  should  be  made, 
and  that  the  rents  and  profits  of  the  premises 
should  be  applied  in  reduction  of  the  principal  as 
•  often  as  they  exceed  the  accrued  interest,  at  the 
date  of  the  receipt  by  the  mortgagee  of  a  sum  In 
excess  of  the  interest,  though  occurring  in  the  in- 
terval between  annual  rests,  and  the  subsequent 
annual  rests  should  be  computed  from  that  date. 
Binnington  v.  Harwood,  Tum.&  R.  477  (1823). 

But  a  decree  for  an  accounting  by  a  trustee  will 
not  be  reversed  on  appeal  because  the  master  has 
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made  annual  rests  in  the  account  without  a  dl- 
rection  in  the  interlocutory  decree  or  otherwise  to 
do  so,  when  the  facts  stated  in  the  bill  and  taken  to 
be  true  by  a  default  require  rests  in  computing 
interest,  and  they  are  allowed  by  the  master  with- 
out objection,  and  his  report  Is  confirmed.  Hurd 
V.  Goodrich,  50  lU.  457  (1871). 

And  the  omission  of  the  commissioner,  in  stat- 
ing the  accounts  of  an  executor,  to  charge  him 
with  interest  on  annual  balances  in  his  hands,  is  a 
ground  for  surcharging  and  falsifying  the  ac- 
counts, executors  being  chargeable  with  interest 
on  such  balances  generahy.  Burwell  v.  Anderson, 
3  Leigh,  848  (1831). 

And  an  error  in  directing  the  jury  to  compound 
the  interest  annually  against  a  guardian  from  the 
date  of  his  settlement  to  the  time  of  the  trial  of  an 
action  for  its  recovery,  is  harmless,  and  not  a 
ground  for  reversal  when  in  fact  the  jury  gave 
only  about  one  year's  interest.  Tillett  v.  Com.  9  B. 
Mon.  441  (1849). 

And  an  appeal  by  an  administrator  upon  the 
ground  that  he  had  been  charged  compound  inter- 
est on  money  not  actually  reduced  to  possession 
will  be  regarded  as  frivolous  when  it  fails  to  show 
any  particular  item  or  charge  in  which  it  had  been 
done.    Sanderson  v.  Sanderson,  20  Fia.  292  (1888). 

The  master  in  a  proceeding  to  charge  a  guardian 
with  compound  interest  on  the  moneys  of  his  ward 
should  be  directed  to  compute  it  at  the  rate  of  A 
per  cent  with  annual  rests  under  a  rule  fixing  it  at 
a  uniform  rate  of  1  per  cent  less  than  the  legal 
rate,  when  the  guardianship  terminated  before  the 
legal  rate  was  changed  from  7  to  0  per  cent,  though 
the  direction  and  computation  were  made  after- 
wards.   Micou  v.  Lamar,  7  Fed.  Rep.  180  (1881). 

But  the  rule  under  which  it  Is  presumed  that 
balances  of  interest  in  a  trustee's  hands  were  first 
applied  to  make  payments  for  the  estate  has  the 
effect  of  making  interest  an  interest-bearing  fund 
only  where  it  was  in  fact,  or  should  have  been,  em- 
ployed to  discharge  current  demands.  Livingston 
v.  Wells,  8  8.  C.  N.  8.  847  (1876). 

And  where  interest  is  charged  against  an  execu- 
tor or  administrator,  in  settling  bis  administration 
account,  on  balances  due  at  the  end  of  each  year,  it 
ought  not  to  be  carried  to  the  accounts  of  the  suc- 
ceediug  years  so  as  to  convert  it  Into  principal  and 
make  it  bear  interest,  nor  be  deducted  from  the 
payments  made  in  such  succeeding  years.  Shep- 
pard  V.  Starke. 8  Munf.  29(1811);  Granherry  v.  Gran- 
berry,  1  Wash.  (Va.)  246,  1  Am.  Dec.  455  a793); 
Cavendish  v.  Fleming.  8  Munf.  198  (1812). 

And  in  stating  an  account  between  a  trustee 
bound  by  the  terms  of  the  trust  to  make  annual 
payments,  with  his  cestui  que  trusU  simple  interest 
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make  any  profit  by  the  use  of  trust  funds. 
While  this  is  a  salutary  rule' of  equity,  and 
must  be  upheld,  it  does  not  warrant  the  court 
in  transferring  to  the  heirs  lands  of  the  ex- 
ecutor, or  interests  therein,  under  the  facts 
existing  in  the  case  at  bur.  We  think  this 
is  abundantly  shown  from  the  foregoing 
examination.  But  that  doctrine  has-been 
asserted  with  such  confidence,  as  suflScient 
to  support  the  decree  of  the  court  declaring 
the'  trust,  that  we  will  briefly  examine *the 
question  from  that  particular  point  of  view. 
The  question,  then  is.  If  a  trustee  use  trust 
funds  to  the  extent  of  half  the  purchase  price 
of  a  tract  of  land,  but  afterwards,  in  the 
execution  of  the  trust,  account  for  the  fund 
80  used,  with  compound  interest  at  the  rate 
of  7.9  per  cent,  has  the  trustee  profited  by 
this  transaction  to  the  extent  of  half  the  value 
of  such  tract  of  land  ?    Suppose  a  man  pur- 


chases a  tract  of  land  at  the  price  of  $10,000, 
and,  not  having  funds  at  hand  to  pay  the 
whole  price  at  the  time  stipulated,  he  calls 
upon  another  having  money  on  hand,  who 
supplies  the  purchaser  with  $5,000,  and  the 
transaction  thus  stands  for  a  time,  until 
such  $5,000  is  called  for,  when  the  pur- 
chaser promptly  returns  the  same,  with  com- 
pound interest  at  the  rate  of  7.9  per  cent  per 
annum.  Now,  suppose,  some  years  after  such 
payment,  the  party  fifing  such  accommoda- 
tion, pointing  to  said  tract  of  land,  tlfen  of 
the  value  of  $50,000,  and  relating  the  cir- 
cumstances just  narrated,  insists  that  such 
purchaser  is  beholden  to  him  to  the  extent 
of  half  said  tract  of  land  at  its  present 
value,'  together  with  half  of  the  issues  and 
profits  from  said  land  since  its  purchase,  —in 
other  words,  that  the  purchaser  had  actually 
profited  by  such  accommodation  to  the  extent 


should  be  allowed  upon  each  annual  paj^ment 
from  the  time  It  is  due  till  the  date  of  fiiinsr  the 
master's  report,  and  charves  paid  by  the  trustee 
should  be  first  deducted  from  the  Interest  due  up 
to  the  date  of  the  change,  and  the  balance  tben  de- 
ducted from  tbe  principal.  But  if  the  interest  is 
more  than  the  charge,  the  excess  of  interest  is  not 
to  be  added  to  the  principal,  which  is  to  be  left  as 
before  and  tbe  interest  is  to  be  added  to  tbe  inter- 
est 8ut)sequently  accruinff.  Merrltt  v.  Jenkins, 
17  Fla.  m  (1880). 

So  tbe  allowance  of  interest  on  annual  balances 
on  an  executor's  account  is  not  subject  to  tbe  ob- 
jection that  interest  is  thereby  compounded 
against  bim,  where  tbe  expenditures  for  tbe  year 
amount  to  more  than  tbe  Interest  for  that  period, 
or  where,  if  they  amount  to  less,  the  balance  is  not 
added  to  tbe  principal.  Brown  v.  Vinyard,  1  Bail. 
£q.  460  (18S1). 

And  in  De  Peyster  v.  Clarkson,  2  Wend.  77  (1828), 
it  was  held  that  charging  interest  on  an  account- 
ing by  a  guardian  by  carrying  it  into  the  current 
account  as  so  much  money  in  the  bands  of  the 
guardian  immediately  applicable  to  his  disburse- 
ments and  pajrments  for  tbe  account  of  his  wards, 
is  'not  objectionable  as  a  system  for  compounding 
the  interest  against  the  guardian. 

But  after  the  termination  of  a  guardianship  the 
guardian's  accounts  should  be  adjusted  and  stated 
upon  tbe  ordinary  principles  as  between  debtor 
and  creditor,  and  a  decree  for  an  aggregate  sum 
embracing  interest,  as  well  as  tbe  balance  of  prin- 
cipal due  at  the  close  of  the  guardianship  with  in- 
terest on  such  aggregate  sum,  is  erroneous,  the 
interest  being  thereby  compounded.  Cunningham 
V.  Cunningham,  4  Oratt.  43  (1847). 

b.  Upofi  what  camputed. 

While  the  question  as  to  what  compound  interest 
will  be  computed  upon  has  been  seldom  raised,  the 
general  rule  may  be  drawn  from  all  the  decisions* 
that  it  will  be  computed  upon  all  of  the  trust  fund 
which  the  executor  or  other  trustee  has  converted 
or  used,  or  with  reference  to  which  he  has  others 
wise  misconducted  biraselt. 

This  was  the  rule  adopted  in  Re  Hodges'  Estate. 
m  Vt.  70  (1894).  and  McCloskey  v.  Glcason,  56  Vt.  264, 
48  Am.  Rep.  770  (1883). 

But  where  there  is  no  ground  for  charging  bad 
faith,  however,  or  any  improper  motive,  and  the 
violation  of  the  trust  la  simply  due  to  an  erroneous 
view  of  tbeir  powers  and  duties,  great  caution 
should  be  exercised  in  ascertaining  tbe  sum  for 
which  they  are  chargeable,  and  care  should  be 
taken  not  to  mulct  tbem  in  a  greater  amount  than 
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the  estate  could  have  realized  from  tbe  proper  ex. 
ecution  of  the  trust.  Dictum  in  Adair  v.  Brim- 
mer, 74  N.  Y.  589  (1878). 

Thus,  an  executor,  who,  under  a  bona  fide  belief 
that  under  a  true  construction  of  the  will  be  was 
entitled  thereto,  sold  out  stock  and  retained  one 
third  and  paid  two  thirds  of  the  proceeds  to  his  co- 
executors,  is  only  liable  for  the  one  third  retained 
by  himself,  upon  the  subsequent  decision  of  the 
court  that  the  next  of  kin  were  entitled  to  the 
fund.  Saltmarsh  v.  Barrett,  81  Beev.  349, 8  Jur.  N. 
8. 787, 81  L.  J.  Ch.  788, 10  Week.  Rep.  640,  5  L.  T.  N.  8. 
87  (1863). 

And  where  a  partner  engages  in  speculation  with 
the  moneys  of  the  firm,  making  large  profits,  and 
it  does  not  appear  how  much  of  tbe  moneys  used 
was  in  excess  of  the  amount  he  had  a  right  to 
draw,  one  half  of  tbe  amount  used  may  t>e  taken 
as  the  sum  for  which  he  is  to  be  held  acoountable  to 
his  partner,  with  interest  compounded  annually. 
Pomeroy  v.  Benton,  77  Mo.  64  (1882). 

But  where  he  destroys  the  tXK)k  in  which  he  kept 
an  acoodnt  of  tbe  transaction,  and  pretends,  upon 
examination  as  a  witness,  that  he  does  not  know 
and  cannot  ascertain  the  amount,  he  is  chargeable 
with  compound  intei'est  upon  the  amount  of 
moneys  used  in  excess  of  the  amount  which  he  bad 
a  right  to  draw.    IMd. 

A  guardian  who  receives  securities,  some  of 
which  bear  annual  interest  and  some  simple  inter- 
est, and  collects  them  all  and  mingles  the  proceeds 
with  his  own  moneys,  rendering  no  account  of  tbe 
amount.of  interest  moneys  received,  and  invests 
in  stocks  and  real  estate  with  the  fund  formed  by 
the  comlxture,  receiving  more  than  6  per  cent  on 
his  investment,  is  chargeable,  however, with  annual 
interest  on  the  whole  trust  fund,  though  it  could 
not  be  traced  directly  and  wholly  into  these  trans- 
actions.   FarweU  v.  Steen,  46  Vt.  678  a8r4). 

And  an  administrator  to  whom  stock  belonging 
to  the  deceased  had  been  transferred,  upon  which 
he  received  the  dividends  and  used  and  appro- 
priated tbem  as  his  occasions  required,  should  be 
charged  with  interest  on  tbe  several  dividends  from 
the  time  they  were  respectively  received,  and  if  he 
has  since  sold  tbe  stock  and  invested  the  money 
elsewhere,  it  should  be  followed  and  whatever  div- 
idends or  income  he  has  received  from  reinvest- 
ments ought,  in  like  manner,  to  be  accounted  for 
with  interest.  Garniss  v.  Gardiner,  1  Bdw.  Ch.  128 
(1832). 

And  a  guardian  who  charges  himself  with  inter- 
est upon  balances  remaining  in  his  hands  is  also 
chargeable  therewith  on  additional  suras  not  in- 
cluded in  bis  account,  when  in  the  settlement  of 
bis  account  it  is  found  that  such  sums  ought  to 
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•of  one  half  the  value  of  said  land,  and  half 
the  issues  and  profits  thereof  siiice  purchase,  — 
althouGTh  the  purchaser  had  long  since  repaid 
the  loan  with  interest.  This  would,  we 
chink,  strike  practical  men  as  an  extraordi- 
aary  proposition.  But  we  have  drawn  into 
this  illustration  material  facts,  which  har- 
monize with  those  existing  in  the  case  at 
bar,  except  that  in  the  illustration  it  was, a 
voluntary  accommodation,  and  In  the  present 
case  trust  funds  were  used;  but  we  are 
simply  inquiring,  now,  as  t)  the  measure  of 
profit  flowing  from  one  to  the  other  by  such 
use  of  funds.  Then,  if  the  profits  of  such  ac- 
commodation were  to  be  taken  away  from  the 
purchaser,  and  transferred  to  the  other,  apply- 
ing the  theory  proceeded  upon  in  this  case, 
it  would  require  the  transfer  of  a  half  interest 
in  the  land,  and  half  the  issues  and  profits 
since  the  purchase,  less  $5,000,  dropped  from 


the  account  of  issues  and  profits,  to  offset 
the  $5,000  which  the  purchaser  had  returned 
to  the  lender,  making  no  account,  however, 
of  tbe  interest  which  the  purchaser  paid  for 
the  use  of  said  loan ;  and,  on  this  theory  of 
accounting  for  profits,  the  one  whose  $5,000 
was  thus  temporarily  used  would  find  that 
he  had  first  received  back  his  $5,000  on  de- 
mand, with  compound  interest,  and  there- 
after, although  the  purchaser  had  carried  the 
investment  in  the  land  as  his  own  burden 
alone  until  it  is  of  great  value,  half  of  the 
land,  worth  $25,000,  and  also  half  of  the  is- 
sues and  profits,  less  $5,000,  had  been  handed 
over,  merely  to  take  away  the  alleged  profit 
of  the  temporary  use  of  said  $5,^)0.  The 
only  difference  between  the  illustration  and 
the  accounting  pursued  in  the  case  at  bar  is, 
ithat  in  the  illustration  it  was  a  voluntary 
accommodation,   and,   also,    in  the  account 


have  been  charged.    Blake  v.  Pefrram,  100  Man.  541 

.(1872). 

c.  When  allotvancc  ifhould  commenct:. 

The  period  allowed  before  cbarflring  a  guardian 
-or  trustee  with  interest  upon  trust  funds  coming  to 
bis  hands  depends  upon  the  particular  circum- 
stances of  each  case  and  should  be  reasonable. 
Boynton  v.  Dyer,  18  Pick.  I  (1836);  Shepard  v.  Pat- 
terson, 8  Dem.  183  (1884). 

So  in  Rowland  v.  Beet,  2  McCord,  Bq.  817  (1827),  it 
was  beld  that  interest  should  be  allowed  on  the  an- 
nual balances  of  an  administrator's  account  after 
allowing  a  reasonable  time  for  settlement  of  the 
estate,  but  not  so  as  to  allow  compound  interest 

Thus,  in  OUman  v.  Oilman,  2  Lans.  1  (1870),  it  was 
held  that  when  an  investment  is  directed  which 
may  be  made  in  publio  securities  which  can  be  ob- 
tained at  any  time  in  the  market,  thirty  days  is  a 
reasonable  time  to  allow  for  making  tbe  invest- 
ment before  tbe  imposition  of  interest  on  the  trus- 
tee for  failure  to  invest. 

And  in  Barney  v.  Saunders,  67  U.  8. 16  How.  586, 
14  L.  ed.  1047  (1888),  one  month  was  allowed  after 
each  annual  rest  in  wbich  to  reinvest  the  interest 
received  when  tbe  sums  received  were  smaU  and  a 
large  part  was  liable  to  be  called  in  tor  tbe  use  of 
the  beneficiary. 

So  in  Sbepard  v.  Patterson,  8Upr(L,  three  months 
were  held  to  be  a  reasonable  time  to  be  allowed  be- 
fore charging  an  executor  with  compound  interest 
upon  the  trust  fund  for  failure  to  obey  a  direction 
in  tbe  will  requiring  the  income  to  be  deposited  in 
some  good  savings  bank  or  devoted  to  some  other 
safe  investment. 

And  Id  Ringgold  v.  Ringgold,  1  Harr.  &  G.  11. 18 
Am.  Dec.  250  (1826),  six  months  was  adopted  as  a 
reasonable  time  within  which  a  trustee  should  in- 
vest the  trust  funds,  a  failure  to  do  so  rendering 
tiim  thereafter  chargeable  with  interest. 

And  in  Barker  v.  White.  68  N.  Y.  201  (1874),  the 
same  perlfd  was  assumed  to  be  proper  in  a  proper 
ca»e. 

So  in  Boynton  v.  Dyer,  mpra^  in  wbich  a  guardian 
bad  failed  to  invest  and  bad  tbe  use  of  his  ward^s 
estate,  but  had  promptly  rendered  an  account  at 
the  end  of  the  first  year,  one  year  was  allowed  as  a 
reasonable  time  within  which  to  invest  the  estate 
before  charging  him  with  interest  thereon. 

A  nd  in  Schleffelln  v.  Stewart,  1  Johns.  Cb.  620,  7 
Am.  Dec.  507  (1815),  two  years,  during  which  all  tbe 
debt^of  the  estate  were  paid,  with  a  trifling  excep- 
tion, and  during  a  large  part  of  which  tbe  admin- 
istrator bad  a  balance  in  hand  amply  sufficient  to 
close  the  concerns  of  the  administration,  was 
adopted  as  a  sufficient  period  within  which  to  set- 
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tie  tbe  estate,  so  as  to  render  him  thereafter  charge- 
able with  compound  interest  in  a  proper  case  for 
failure  to  do  so. 

A  trustee  who  denies  the  trust  and  claims  in  hos- 
tility thereto,  however,  cannot  invoke  the  rule 
allowing  a  trustee  six  months  for  investment  of 
trust  funds,  but  is  properly  chargeable  with  inter- 
est from  tbe  time  of  receipt  of  the  trust  funds. 
Barker  v.  White,  mipra. 

And  a  guardian  chargeable  with  compound  in- 
terest, who  took  office  before  the  modification  of 
the  Act  of  1847.  Code,  f  2608.  is  not  entitled  to  ex- 
emption therefrom  for  tbe  first  year  after  his  quali- 
fication, where  tbe  case  was  one  in  which  time  was 
not  required  at  the  beginning  ol  tbe  trust  to  collect 
assets  and  ascertain  indebtedness.  McCullougb  v. 
Johnson.  61  Oa.  664  (1878). 

So  in  Foster  V.  Stone  (Vt.)  81  Atl.  Rep.  841  (1896), 
it  was  beld  that  an  administrator  who  appropriates 
tbe  funds  of  tbe  estate  to  bts  own  use  should  be 
charged  with  interest  upon  the  sums  appropriated 
from  the  date  of  tbe  appropriation,  compounded 
annually. 

And  in  Bond  v.  Lockwood,  88  lU.  218  a864>.  it  was 
beld  that  a  guardian  who  has  used  the  money  of  bis 
ward  should  charge  himself  with  interest  from  the 
time  he  received  it. 

And  executors  under  a  will  directing  a  legacy  to 
be  taken  from  the  personal  estate  l)efore  dividing 
it.  and  invested  for  the  purpose  of  paying  it  when 
tbe  legatee  should  attain  his  majority,  who  charge 
themselves  in  their  annual  account  with  cash  re- 
served for  tbe  payment  of  the  legacy,  are  charge- 
able with  interest  from  the  time  tbe  legacy  was 
taken  from  tbe  personal  estate,  as  shown  by  their 
account,  with  annual  rests.  Eliott  v.  Sparrell,  114 
Mass.  404  (1874). 

And  in  MoKim  v.  Blake.  180  Mass.  503(1885).  it  was 
beld  that  interest  should  be  computed  in  an  action 
against  sureties  on  the  bond  of  a  trustee  who  has 
wrongfully  sold  securities  belonging  to  the  trust 
estate  and  converted  the  proceeds  to  his  own  use, 
on  tbe  amount  converted,  from  the  time  it  is  found 
to  be  due  up  to  the  time  of  issuing  execution,  but 
without  rests,  tbe  allowance  of  compound  interest 
l)etog  contrary  to  the  general  rule  in  Massachu- 
setts. 

So  in  Davis  v.  May.  19  Ves.  Jr.  383  (1815),  it  was 
held  that  annual  rests  wlU  not  be  directed  on  an  ac- 
count against  a  mortgagee  in  possession  from  the 
time  when  the  arrear  of  interest  was  discharged  by 
the  rents. 

d.  Rate  per  cent  and  length  of  resta. 

The  rate  of  interest  to  be  charged  against  a  trus- 
tee upon  trust  moneys  In  his  hands  depends  upon 


65*^ 


Montana  Supreme  Court. 


May, 


with  appellant  the  $5,000  dropped  to  offset 
a  half  interest  in  the  land  accrued  by  way 
of  compound  interest,  computed  at  higher 
rates  than  the  executor  had  returned,  prior 
to  the  date  of  the  purchase  of  said  Child  & 
Youns  tract  of  land.  This  does  not  materi- 
ally change  the  application  of  the  illustra- 
tion. But,  aside  from  the  other  untenable 
conditions  already  observed,  the  fact  just 
mentioned— that  the  money  upon  which  this 
trust  is  proposed  to  be  declared  is  not,  in 
reality,  for  part  of  the  trust  money  found  in 
said  land  from  the  time  of  purchase,  but  is  a 
demand  for  interest  accruing  on  moneys 
which  were  never  even  in  said  land— would 
seem,  in  view  of  the  authorities,  to  be  suffi- 
cient to  defeat  all  claim  to  a  resulting  or 
constructive  trust  in  favor  of  the  heirs  in  the 
present  case.  In  order  to  sustain  such  a  trust 
on  the  ground  that  the  land  was  purchased 
with  trust  funds  which  were  otherwise  to  be 


accounted  for,  the  trust  interest  in  the  land 
must  be  founded  on  trust  money  paid  in  the 

Curchase  thereof,  and  other  demands  cannot 
e  offset  for  an  interest  in  the  land.  Dude 
V.  ^rd,  188  U.  S.  587,  34  L.  ed.  1091,  and 
cases  cited ;  MuUer  v.  Buyck,  12  Mont.  354. 
There  is  some  question  made  in  the  author- 
ities whether  a  trust  ought  to  be  declared  in 
such  a  case,  where  only  a  moiety  of  the  pur- 
chase price  was  paid  by  trust  funds,  or 
whether  a  lien  only  should  be  fastened  upon 
the  land  to  secure  reimbursement  of  the  trust 
fund.  Mr.  Story  seems  to  approve  the  latter 
course  as  thd  more  equitable  and  reasonable 
procedure.  2  Story,  Eq.  Jur.  ^§  1211,  \211g. 
See  also  Perry,  Tr.  §  128 ;  Munro  v.  ColliM, 
95  Mo.  33.  If  it  appeared  in  this  instance 
that  the  trust  money  had  carried  the  burden 
.of  half  the  investment  in  said  land  from  the 
time  of  purchase  until  the  trust  was  declared, 
it  might  then  be  necessary  to  decide  between 


the  partiouiar  facts  of  each  case.    Tyictum  In  Bobb 
V.  Bobb,  89  Mo.  411  (1886). 

In  Kr  Rickeb*8  Estate  the  oourt.  Id  refusiofr  to 
adopt  the  biffhest  rate  at  which,  acoording:  to  some 
testimoDy,  the  money  could  have  been  loaned,  said: 
*'The  rate  must  be  fixed  with  due  consideration  or 
the  result  will  be  found  out  of  all  proportion  to 
what  could  have  been  accomplished  in  the  field  of 
practical  affairs."  Also,  that  *it  would  not  be  pos- 
sible in  practice  to  make  the  grain  compound  along: 
the  line  of  the  highest  rates  attainable^  because  in 
practice  it  would  not  be  possible  to  reloan  the 
money  and  the  accumulated  interest  the  instant  it 
was  due." 

There  is  no  fixed  rule  as  to  what  would  be  a  rea- 
sonable rest  for  compounding:  interest  a^inst  an 
executor  or  other  trustee  upon  trust  funds  con- 
verted to  his  own  use,  that  also  depending  upon  the 
particular  facts  and  circumstances  of  each  case. 
Clemens  v.  Caldwell,  7  B.  Mon.  171  (1846);  Johnson  v. 
Beauchamp,  6  Dana,  70(1887);  Maupiu  v.  Dulany,  5 
Dana,  589,  30  Am.  Dec.  699  (1837);  Clark  v.  Anderson, 
10  Bush.  9d  (1873).  See  also  the  main  case,  Rb 
RiCKBB^s  Estate,  in  which  less  than  the  highest 
legal  rate  was  required. 

The  leading  principle  seems  to  be  to  charge  such 
a  rate  and  with  such  rests  as  to  approximate  as 
nearly  as  possible  to  the  actual  or  presumed  profits 
of  the  fund.    C^ruce  v.  C^uco,  81  Mo.  676  (1864). 

Or  what  the  trust  would  have  produced  if  prop- 
erly managed.    King  v.  Talbot,  40  N.  Y.  76  (1869). 

See  also  supra,  II..  heading*  PrincipU  of  the  allow- 
ance. 

It  has  not  been  the  practice  in  the  United  States. 
as  it  has  been  in  England,  to  charge  the  guardian 
with  different  rates  of  interest,  corresponding  to 
different  degrees  of  negligence  or  misconduct. 
Dictnm  in  Moyer  v.  Fletcher,  56  Mich.  508  (1885). 

A  trustee,  who  uses  the  trust  fund  in  his  private 
business,  is  prima  facie  liable,  at  least  for  the  legal 
rate  of  interest  for  the  use  of  money,  (^ruce  v. 
Cruce,  supra. 

And  has  been  frequently  held  to  be  chargeable 
with  the  highest  legail  rate  with  annual  reste*.  See 
supra  II..  c,  and  d,  headings.  Use  and  admixture  ttf 
trust  fund,  and.  Failure  or  refusal  to  account. 

And  it  is  to  be  observed  that  annual  rests  have 
been  more  frequently  employed  than  any  other 
period,  which  is  probably  due  to  the  fact  that  the 
income  upon  investments  is  frequently  realized  an- 
nually. 

Though  a  direction  of  annual  rests  In  computing 
interest  is  not  of  course,  but  under  special  circum- 
stances only,   and   never   for  a   broken    period. 
Davis  v.  May,  19  Ves.  Jr.  383  (1815). 
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Thus,  in  Cruoc  v.  Cruce,  supra^  the  court  allowed 
simple  interest  at  the  rate  of  10  per  cent  against  a 
trustee  who  had  appropriated  the  trust  moneys  to 
his  own  use,  upon  an  accounting  running  through 
fifteen  years,  on  evidence  that  the  moneys  could 
have  been  invested  at  that  rate  of  interest,  but  re> 
fused  to  compound  it  upon  the  ground  that  the  re- 
sult would  exceed  what  could  be  expected  from 
any  prudent  and  careful  administration  of  the  es- 
tate under  ordinary  circumstances. 

And  in  King  v.  Talbot,  supra^  in  which  the  exec- 
utors purchased  railroad  and  bank  stock  with  the 
trust  fund  when  they  were  directed  by  the  will  cre- 
ating the  trust  to  apply  the  interest  to  the  use  of 
minors  so  far  as  necessary,  and  pay  over  the  fund 
with  accumulations  upon  their  attaining  their  ma- 
jority, they  were  held  liable  to  the  ccsttU  que  tnut 
for  the  amount  of  the  fund  with  interest  at  6  per 
cent  computed  with  annual  rests,  that  being 
deemed  to  be  approximately  what  the  trust  would 
have  produced  If  properly  executed. 

And  In  Micou  v.  Lamar,  7  Fed.  Bep.  180(1881).  it 
was  held  that,  when  wards  reject  improper  invest- 
ments made  by  their  guardian  and  demand  the 
equivalent  in  money,  he  should  be  charged  during 
the  period  of  the  guardianship  with  such  a  rate  of 
interest  as  a  proper  and  safe  investment  would 
have  realized,  compounded  annually,  which  rate 
may  be  less  than  the  legal  rate. 

So  a  decree  allowing  8  per  cent  interest  with 
annual  rests  against  an  administrator  who  mixed 
the  trust  funds  with  his  own  and  used  them  for 
the  purposes  of  speculation  for  his  own  profit  will 
not  be  disturbed  on  appeal  when  the  assets  with 
which  he  was  chargeable  consisted  almost  exclu- 
sively of  notes  due  the  intestate  bearing  10  per 
cent  interest.  Hook  v.  Payne,  81  U.  8. 14  WalL  288, 
20L.ed.887(1871). 

And  an  administrator,  upon  failure  to  report  to 
the  court  the  proceeds  of  a  note  bearing  10  per 
cent  interest  coming  to  his  hands,  and  the  appro- 
priation thereof  to  his  own  use.  Is  properly  charge- 
able thereon  with  interest  at  the  rate  of  10  per  cent 
compounded  annually.  Williams  v.  Petticrew.  62 
Mo.  460  (1876).  . 

So  in  Re  Davis's  Estate,  67  Mo.  450  a878),  an  ex- 
ecutor who  kept  the  estate  open  and  the  money  in 
his  bands  for  three  years  after  all  the  debts  were 
paid,  using  the  money  in  the  meantime  for  his  own 
purposes,  was  held  to  be  properly  chargeable  with 
8  per  cent  interest  computed  with  annual  rests, 
und  the  court  on  appeal  said  that  a  charge  of  10 
per  cent  would  have  t)een  warranted. 

And  in  Frost  v.  Winston.  3S!  Mo.  480  (1862),  it  was 
held  that  a  guardian  who  had  moneys  of  his  ward 


Re  RiCKBR. 


658 


the  dlstiDCtions  just  mentioned.  But  such  is 
not  the  case  here.  The  claim  or  money  upon 
which  the  trust  in  the  land  is  declared  in 
favor  of  the  heirs  in  this  case  arises  for  com- 
pound interest  at  a  higher  rate  than  the 
trustee  returned.  And«  when  the  date  of  th« 
purchase  from  Child  &  Young  is  reached,  in 
casting  the  interest  account.  $5,000  of  the 
claim  thus  accruing  for  interest  prior  to  that 
date  is  dropped  to  offset  the  amount  consti- 
tuting half  the  purchase  price.  On  the  other 
hand,  if  it  is  proposed  to  claim  an  interest 
in  said  land  for  interest  on  the  fund  which 
was  put  into  the  land,  the  difficulties  of 
the  problem  are  still  further  augmented. 
By  that  theory  compound  interest  would  be 
required  from  the  trustee  for  the  use  of  the 
money  put  into  the  land,  and  the  cestui  would 
be  allowed,  on  this  very  demand  for  com- 
pound interest  (which  is  supposed  to  consti- 
tute the  profit  derived  from  the  use  of  the 


trust  money),  to  go  back  and  take  the  land 
also,  with  its  issues  and  profits  from  the  time 
of  purchase,  in  payment  of  the  interest. 
This  would  be  recompensing  the  cestui  for 
the  use  of  his  trust  money — First,  by  way  of 
compound  interest;  and,  secondly,  by  way 
of  transferring  to  him  the  land,  and  the  rents, 
issues,  and  profits  of  the  land,  besides  com- 
pound interest. 

Counsel  for  respondent  urge,  to  support  the 
judgment,  that  **the  beneficiaries  are  per- 
mitted to  make  their  election  as  to  whether 
the^  will  take  the  actual  profits,  or  interest 
in  lieu  thereof. "  ^t  plainly  appears  that  the 
court  below  allowed  them  to  elect,  and  take 
both  ways.  We  have  no  doubt  that  with  a 
closer  investigation  of  these  conditions,  and 
more  mature  consideration  of  the  authorities, 
the  learned  judge  of  the  trial  court  below 
would  have  denied  the  claims  put  forth  that 
a  resulting  trust  could  arise  in  favor  of  the 


which  he  had  lent  or  could  have  lent  at  the  highest 
legal  rate  of  interest,  is  properly  ohar^red  with  that 
rate  of  interest  with  annual  rests,  when  called  upon 
to  account. 

And  in  Lommen  v.  Tobiason,  52  Iowa,  065  (1879), 
an  administrator  who  had  been  aruilty  of  gross  mal- 
administration, and  who  had  dealt  with  the  moneys 
collected  by  him  and  furnished  no  data  for  reachinir 
an  accurate  result,  was  held  to  be  chargeable  with 
the  highest  customary  rate  of  interest  at  the  time 
of  the  death  of  the  decedent  on  notes  belonging  to 
the  estate,  the  rate  borne  by  which  is  not  shown  by 
his  inventory,  until  they  come  to  his  hands,  after 
which  it  should  be  computed  at  the  legal  rate  with 
yearly  rests. 

And  in  Hough  v.  Harvey,  71  111.  72  <1873),  an  allow- 
ance of  10  per  cent  was  refused  and  one  of  6  per 
cent  with  annual  rests  made  against  an  executor 
who  had  failed  to  obey  a  direction  to  accumulate, 
but  did  not  appear  to  have  had  any  use  of  the 
fund. 

And  in  WUmerding  v.  McKesson,  108  N.  Y.  829 
(1886),  compound  interest  was  refused,  and  simple 
interest  at  5  per  cent  aUowed,  against  a  trustee  who 
had  been  negligent  but  without  wrongful  intent, 
where  his  cotrustees  appropriated  the  trust  fund 
to  their  own  use  and  failed. 

So  in  Morgan  v.  Morgan,  4  Dem.  853  (1886),  in 
which  the  trustee  had  allowed  .the  trust  fund  to 
remain  from  time  to  time  with  a  trust  company, 
he  was  charged  6  per  cent  interest  thereon  with 
annual  rests,  and  allowed  to  retain  sums  allowed 
by  the  trust  company  during  the  same  period  by 
way  of  interest. 

But  in  Re  Final  Settlement  of  Tyler  v.  Ca.rU 
Wright.  4U  Mo.  App.  878(1890).  it  was  held  that  the 
highest  rate  of  interest  compounded  at  annual 
rests  should  nut  be  allowed  against  a  guardian  for 
the  income  of  his  ward^s  property,  where  the  ward 
was  the  child  of  the  guardian,  who  was  a  widow, 
and  both  occupied  the  home  place  owned  by  them 
in  common,  without  proceeding  for  a  partition  or 
making  annual  settlements. 

And  the  master  in  a  proceeding  to  charge  a 
guardian  with  compound  interest  on  the  moneys 
of  his  ward  should  be  directed  to  compute  it  at  the 
rate  of  6  per  cent  with  annual  rests,  under  a  rule 
fixing  it  at  a  uniform  rate  of  1  per  cent  less  than 
the  legal  rate,  where  the  guardianship  terminated 
before  the  legal  rate  was  changed  from  7  to  6  per 
cent,  though  the  direction  and  computation  were 
made  afterwards.  Mioou  v.  Lamar,  7  Fed.  Rep.  180 
(1881>. 

The  general  rule  for  accounting  by  administra- 
tors under  the  Florida  statute  is  that  interest  at  the 
29  L.  R.  A. 


rate  of  8  per  cent  is  to  be  charged,  the  interest 
upon  the  balance  found  at  the  beginning  of  the 
year  to  be  carried  into  the  balance  struck  at  its 
close,  computing  interest  for  the  next  year  upon 
the  whole,  no  interest  l)elng  computed  upon  sums 
when  received.  Sanderson  v.  Sanderson,  17  Fla. 
8S0a880). 

And  in  Peelle  v.Hipes,  118  Ind.  512  (1888).  in  consid- 
ering the  question  of  the  allowance  of  compound 
interest  against  a  guardian  for  failure  to  account, 
the  court  said  that  it  inclined  to  the  opinion  that 
the  penalty  of  10  per  centum  prescribed  by  statute 
is  an  exclusive  one,  but  it  did  not  so  decide. 

So  three  years  is  a  proper  term  for  rests  in  com- 
puting interest  against  a  guardian  where  he  might, 
and  therefore  should,  have  loaned  accruing  inter- 
est at  the  end  of  every  three  years.  Maupin  v. 
Dulany,  5  Dana,  588, 80  Am.  Dec  699  (1837). 

And  a  trustee  having  the  trust  funds  in  his  hands 
as  a  loan  at  the  time  of  the  creation  of  the  trust,  who 
continues  it  in  his  business  and  is  thereby  enabled 
to  keep  certain  railroad  shares  from  which  he  re- 
ceives the  income  semiannually,  will  only  be 
charged  with  interest  on  the  fund  in  his  hands, 
with  annual  rests,  where  the  half  yearly  interest 
received  by  him  is  too  small  for  investment.  Mc- 
Knight  V.  Walsh,  23  N.  J.  Eq.  186  (1872). 

And  in  Final  Accounting  in  Black^s  Estate, 
Tucker,  147  (1889),  it  was  held  that  administrators  are 
chargeable  with  compound  interest  upon  moneys 
of  the  estate  used  by  them  for  their  own  benefit, 
and  a  computation  with  annual  rests  is  reasonable 
when  all  the  next  of  kin  are  minors  except  one, 
who  has  only  Just  attained  his  majority. 

So  in  Mont  joy  v.  La8bbrook,2  B.  Mon.  261  (1842), 
it  was  held  that  a  trustee  who  uses  the  trust  fund 
for  his  own  benefit  should  be  charged  with  6  per 
cent  interest  thereon  annually,  and  if  he  falls  to 
pay  the  Interest  it  should  be  added  to  and  made 
part  of  the  principal  annually. 

And  in  Page  v.  Holman,  82  Ky.  573  (1885).  it  was 
held  that  trustees  who  have  uned  the  moneys  of 
the  cestuiiiue  trust  in  their  own  business,  and  mixed 
the  trust  funds  with  their  own,  will  be  treated  as 
having  loaned  it  to  themselves,  and  interest  may 
be  compounded  against  them  with  biennial  rests. 

And  in  Feitham  v.  Turner,  28  L.  T.  N.  8. 346(1870), 
it  was  held  that  trustees  expressly  directed  to  ac- 
cumulate the  trust  fund,  who  fall  to  do  so,  are  lia- 
ble to  account  upon  the  footing  of  yearly  or  half 
yearly  rests. 

And  executors  who  grossly  neglect  or  refuse  to 
make  annual  returns  to  the  court  of  the  condition 
of  the  estates  in  their  hands  were  held  liable  for  any 
balance  found  to  be  due  to  legatees,  with  interest 
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bcirs,  under  the  conditions  shown  in  this 
case ;  for  it  cannot  be  sustained  by  the  appli- 
cation of  appropriate  principles  of  equity, 
or  by  reason  or  precedent. 

2.  As  to  the  executor's  commission :  And 
herein  the  question  to  be  determined  is, 
whether  or  not  an  executor  or  administrator, 
where  the  conditions  require  the  continuance 
of  the  administration  over  a  period  of  years, 
can  lawfully  be  allowed,  at  the  close  of  each 
year,  on  the' annual  account,  the  commission 
provided  by  statute  for  the  executor  or  ad- 
ministrator on  moneys  of  the  estate  actually 
disbursed  during  the  preceding  year,  by  way 
of  compensation  for  the  care  and  management 
of  the  estate.  That  the  executor  in  thFe  case, 
in  renderinir  his  annual  account  at  the  close 
of  each  year,  charged  the  estate  with  the 
commission  allowed  by  law  on  funds  of  the 
estate  actually  disbursed  during  the  preced- 
ing!: year,  is  not  disputed  ;  and  this  was  ap- 


t  proved,  from  time  to  time,  by  the  probate 
court.  In  the  present  accounting  the  court 
below  caused  these  commissions  to  be  taken 
away  from  the  executor,  and,  not  only  so,  but 
required  him  to  pay  interest  on  the  amount 
of  commission  from  the  date  of  each  allow- 
ance.  The  interest  amounts  to  considerable 
more  than  all  the  commissions,  and  altogeth- 
er, through  that  ruling,  the  executor  is  ad- 
judged indebted  to  the  estate  in  the  sum  of 
$5,806.86.  To  support  the  ruling  of  the 
court  below  the  case  of  Re  Dewar's  E$tate,  10 
Mont.  436,  is  cited.  That  case  is  far  from 
supporting  the  railing  here  under  considera- 
tion. It  ^eems  remarkable  that  the  court 
below,  having  before  it  such  a  clear  and 
painstaking  elucidation  of  the  subject  of 
commissions,  and  the  construction  of  the  stat- 
ute providing  therefor,  as  found  in  that  case, 
should  have  so  shaped  a  ruling  as  we  find  it 
in  the  case  at  bar  in  this  particular.     In  this 


from  the  time  it  fell  due,  compounded  at  the  end 
of  every  six  years.  Kenan  v.  Hall,  8  Ga.  417  (1850): 
Fall  V.  Simmons,  6  Ga.  265  a848). 

And  the  same  rule  of  rests  every  six  yeai^s  was 
applied  in  case  of  a  guardian.  Rosrston  v.  Royston, 
29  Ga.  82  (1856). 

So  in  Scott  V.  Crews,  72  Mo.  281  (1880),  an  adminis- 
trator who  sold  property  of  the  estate  on  credit, 
takingr  notes  of  insolvent  firms  bearinsr  10  per  cent 
nterest,  a  part  of  which  was  paid,  and  the  makers 
of  the  others  remained  solvent  for  a  number  of 
years,  <luring  which  they  might  have  been  col- 
lected apd  the  estate  closed,  was  charged  on  a 
forced  accounting  and  settlement  bad  fifteen  years 
afterward  with  the  amount  remaining  uncollected 
with  interest  at  10  per  cent  per  annum,  with  three 
rests. 

And  in  Greening  v.  Fox.  12  B.  Mon.  187  <1851).  in 
which  a  fund  was  placed  in  the  hands  of  two  trus- 
tees, who  undertook  Jointly  and  severally  to  use 
it  for  the  payment  of  the  debts  and  to  support 
the  grantor  and  divide  the  remainder  six  months 
after  his  death  between  his  children,  but  who 
divided  the  fund  between  themselves  when  they 
received  it,  each  was  charged  with  the  amount  re- 
ceived by  him  with  interest  computed  with  two 
year  rests,  when  disbursements  with  interest  from 
the  time  of  payment  were  deducted,  and  a  Joint 
decree  rendered  against  both  for  the  entire  sum 
due. 

So  in  Johnson  v.  Beauchamp.  5  Dana,  70  (1837),  an- 
nual rests  for  the  computation  of  interest  against 
an  executor  who  failed  to  render  a  satisfactory  ac- 
count of  Interest  received  was  deemed  too  short, 
when  it  was  the  custom  to  make  annual  reserva- 
tions of  interest  and  the  currency  was  deranged 
and  depreciated. 

And  in  Smith  v.  Lampton,8  Dana,  60  (1839).  inter- 
est was  computed  against  an  executor  directed  to 
make  a  residuary  bequest  productive,  who  failed 
to  account,  with  biennial  rests  tor  the  same  reason. 

Six  months'  rests  in  computing  interest  against 
a  trustee,  however,  have  been  made  only  where  the 
amounts  received  were  large  and  such  as  could  be 
easily  and  at  all  times  invested.  Dictum  in  Barney 
V.  Saunders,  57  U.  8.  16  How.  585,  14  L.  ed.  1047 
(1853). 

And  trustees  directed  to  invest,  who  grossly  and 
wilfully  neglected  to  do  so,  were  held  not  to  be 
chargeable  with  interest  compounded  every  six 
months,  and  a  charge  of  interest  compounded  an- 
nually allowing  a  month  after  each  rest  to  make 
the  investment  was  held  proper,  where  the  sums 
received  by  the  trustees  were  small,  and  three 
fourths  of  the  annual  income  was  liable  to  be  called 
for  by  the  guardian  of  a  beneficiary.  Ibid. 
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So  in  Walker  v.  Beal,  76  U.  S.  9  Wall.  748. 19  L.  ed. 
814  (1869),  a  trustee  who  acted  in  utter  disregard  of 
his  trust  and  treated  the  trust  moneys  as  his  own. 
and  neither  kept  nor  rendered  any  account  there- 
of, was  held  chargeable  with  interest  to  be  com- 
pounded annually.  But  the  court  was  evenly 
divided  upon  the  question  whether  or  not  semi- 
annual rests  should  have  been  directed. 

But  in  Say  v.  Barnes,  4  Serg.  &  R.  112.  8  Am.  Dec 
679  (1818).  it  was  said  to  be  a  reasonable  rule  to  com- 
pute interest  against  a  guardian  who  fails  to  invest 
upon  l)alances  in  his  hands  at  the  end  of  every  six 
months. 

And  in  Voorhees  v.  Stootholf,  11  N.  J.  Eq.  171 
(1829).  six  months  was  allowed  for  receipt  and  in> 
vestment  before  charging  compound  interest 
against  an  executor  who  had  failed  to  obey  a  direc- 
tion to  accumulate  and  rendered  no  account  of 
the  disposition  of  the  fund. 

A  reversal  on  appeal  will  not  be  made  for  error 
in  charging  a  guardian,  who  has  retained  the  funds 
of  his  ward  in  his  own  hands  but  committed  no 
breach  of  trust  with  relation  thereto,  with  com- 
pound interest. where  semiannual  instead  of  annual^ 
rests  were  made  for  the  purpose  of  deducting 
sums  allowed  for  the  maintenance  of  the  ward 
and  the  differenpe  between  the  amount  thus  com- 
puted and  that  computed  by  the  proper  method  is 
only  a  little  more  than  $10  and  the  guardian  bad 
presented  an  erroneous  overcharge  against  the 
estate  for  expenses,  evincing  an  entire  disregard  of 
the  rights  of  the  ward.  Re  Guardianship  of  Thurs- 
ton, 57  Wis.  104  a888). 

In  England,  however,  different  rates  of  interest 
have  been  adopted  corresponding  to  the  different 
degrees  of  negligence  or  misconduct  See  Moyer 
V.  Fletcher,  56  Mich.  508  (1885). 

Thus,  in  Jones  v.  FoxalU  21 L.  J.  Cb.  726, 15  Beav. 
388  (1852),  the  rule  is  laid  down  that  if  an  executor 
has  retained  balances  in  his  hands  which  he  ought 
to  have  invested,  the  court  will  charge  him  with 
simple  interest  at  4  per  cent  on  these  balances;  If. 
in  addition  to  such  retention,  he  has  committed  a 
direct  breach  of  trust,  or  if  the  fund  has  been 
taken  by  him  from  a  proper  state  of  investment  in 
which  it  was  producing  5  per  cent,he  will  be  charged 
with  interest  at  the  rate  of  5  per  cent  per  annum; 
and  if  In  addition  to  this  he  has  employed  the  money 
so  obtained  by  him  in  trade  or  speculation  for  his 
own  benefit  and  advantage  be  will  be  charged 
either  with  the  profits  actually  so  obtained  by  him 
from  (he  use  of  the  money  or  with  interest  at  5 
per  cent  per  annum,  and  also  with  yearly  rents. 

So  in  Crackett  v.  Bethune,  1  Jao.  dcW,S»  (1820). 
it  was  said  that  in  case  of  mere  neglect  to  invest 
moneys  of  the  e8tate,an  executor  should  be  charged . 
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case  the  fcxecutor,  at  the  close  of  the  year, 
charged  commission  for  disbursements  of  the 
past  year.  He  was  thus  charging  for  services 
passed  and  finally  completed"!  In  the  Detoar 
Case  it  is  said :  "It  is  the  law  that  appel- 
lant's claim  for  fees  being  unsettled,  unal- 
lowed, and  inchoate,  and  the  creature  of  the 
statute,  it  fell  with  the  law  creating  it." 
Here,  in  the  case  at  bar,  the  commissions 
taken  away  from  tlie  executor  were  settled, 
allowed,  and  approved  by  the  court,  for 
past  services,  whereas,  in  the  Detcar  Can  the 
administrator  sought  to  charge  commissions 
at  the  commencement,  under  the  law  as  then 
existing,  for  all  the  period  of  the  adminis- 
tration, ignoring  all  changes  in  the  law,  by 
act  of  the  legislature,  during  said  period. 
In  the  Dewar  Case  the  court  further  observed  : 
"Appellant  does  not  separate  his  services  as 
to  these  two  periods,  and  claim  compensation 
upon  services  rendered  in  the  three  and  a  half 


months'  period  under  the  old  law,  and  u^on 
those  rendered  in  the  nineteen  months'  period 
under  the  amendment.  If  he  did  so.  and 
claimed  a  higher  percentage  .upon  services 
fully  performed  and  passed  during  the  three 
and  a  half  months'  period,  the  argument  of 
vested  right  would  address  itself  to  us  with 
some  force.  People  v,  Pyper^  6  Utah,  160.** 
It  appears  that,  in  the  course  of  the  executor's 
administration  in  the  present  case,  the  legis- 
lature reduced  the  rate  of  commissions,  and 
the  executor's  commission  was  conformed  to 
the  change,  as  shown  by  indorsement  on  the 
fourth  annual  report  of  the  executor  by  Jndge 
Hedges.  Thereby  the  learned  judge  applied 
the  construction  of  the  law  as  approved  sev- 
ersl  years  later,  in  the  case  of  Dewar* »  Estate, 
supra.  The  ruling  of  the  district  court  in 
this  particular  cannot  be  sustained. 

8.  What  rate  of  interest  should  be  required 
from  the  executor  on  funds  to  the  credit  of 


the  ordinary  rate  of  interest,  which  Is  4  per  cent, 
but  iD  a  direct  breach  of  trust,  it  has  been  usual  to 
charjire  5  per  cent. 

And  In  Knott  v.  Cottee,  W  Beav.  77,  16  Jur.  782 
(1852),  it  was  held  that  an  executor  directed  to  accu- 
inulate,  who  retains  the  trust  fund  but  is  not  RUllty 
of  su^  misconduct  as  to  make  him  answerable  at 
6  per  cent,  should  be  charfted  4  per  cent  with  an- 
nual rests. 

So  a  trustee  directed  by  the  will  to  lend  the  trust 
tund  at  the  best  interest  that  could  be  obtained, 
who  with  the  consent  of  his  cotrustees  himself  took 
it  at  4  per  cent,  was  ordered  to  pay  6  per  cent,  the 
decision  beinflr  placed  upon  the  ground  that  a 
trustee  cannot  benpain  for  himself  so  as  to  gain  an 
advantafre.  Forbes  v.  Roes,  2  Bro.  Ch.  430,  2  Cox, 
Ch.  Cas.  113  (1788). 

And  an  executor  is  chargreable  with  5  per  cent 
where  he  appears  to  have  made  it  from  the  use  of 
the  assets,  or  where  by  the  non-application  of  the 
assets  he  has  done  damage  to  the  estate  to  that 
amount:  but  where  he  has  merely  retained  the  as- 
sets for  his  own  purpose  he  is  chargeable  with  4 
per  cent  only.  Hall  v.  Hallet,  1  CJox,  Ch.  Cas.  184 
(1784). 

And  an  executor  and  trustee  under  a  will  directed 
thereby  to  invest  funds  of  the  estate  in  government 
stock,  or  upon  real-estate  security,  and  accumulate 
the  surplus  after  maintaining  infants,  who  invests 
the  estate  in  foreign  funds  but  retains  no  benefit 
to  himself,  is  chargeable  with  interest  at  4  per  cent 
with  annual  rests.    Knott  v.  Cottee,  supra. 

So  asslirnees  or  other  trustees  keeping  a  fund 
eight  years  without  distribution,  both  of  whom  lent 
their  shares  of  the  fund,  are  chargeable  with  such 
rate  of  interest  as  they  appear  to  have  made,  and  If 
none  appears  to  have  been  made,  with  4  per  cent. 
Haokey  v.  Garret,  1  Ves.  Jr.  286,  3  Bro.  Ch.  457 
(1790). 

And  interest  must  be  calculated  against  a  trustee 
upon  parts  of  the  trust  fund  invested  in  authorized 
securities  at  the  rate  actually  yielded,  and  parts  of 
the  fund  improperly  Invested  or  not  kept  separate 
from  the  trustee's  own  money,  will  be  treated  as 
remaining  in  the  trustee's  hands  uninvested,  and 
interest  will  be  charged  at  4  percent  only.  Re  Em- 
met's Estate,  L.  B.  17  Ch.  Div.  142, 50  L.  J.  Ch.  841,  44 
L.  T.  N.  S.  172,  29  Week.  Rep.  464  (1881). 

And  in  Newman  v.  Aullng,  8  Atk.  579  (1747),  the 
L/>rd  Chancellor  decreed  an  account  for  an  annuity 
which  was  given  by  way  of  maintenance,  with  In- 
terest at  4  per  cent,  to  be  computed  at  the  end  of 
each  half  year,  though  the  annuity  was  by  bare 
grant  without  any  power  of  entering. 
29  L.  R.  A. 


e.  Termination  of  allowance. 

The  unquestioned  rule  with  reference  to  execu- 
tors, administrators,  and  trustees  would  seem  to  be 
that  the  period  of  the  allowance  of  compound  in- 
terest against  them  would  terminate  only  upon  the 
recovery  of  the  trust  fund  or  its  return  to  proper 
channels.  With  reference  to  guardians,  however, 
the  rule  is  different. 

Thus,  an  allowance  of  compound  interest  against 
a  guardian  should  cease  upon  the  arrival  of  the- 
ward  at  full  age,  as  the  relation  of  guardian  and 
ward  then  ceases,  and  current  interest  only  should 
be  thereafter  allowed.  Clay  v.  Clay,  3  Met.  548  (1861); 
Tanner  v.  Skinner,  11  Bush,  120  (1774);  Gilbert  v. 
Guptill,  34  111.  141  a864);  State  v.  Richardson,  29  Mo. 
App.  605  (1888):  Armstrong  v.  Walkup,  12^Gratt.  608 
(1856);  Mioou  v.  Lamar,  7  Fed.  Rep.  180  (1881). 

So  in  Kattelman  v.  Guthrie's  Estate,  142  III.  357 
(1802),  affirming  48  HI.  App.  188,  it  was  held  that  the 
fact  that  a  guardian  retained  his  ward's  money  in- 
his  bands  after  she  came  of  age  and  invested  it  In  his 
own  name  did  not  render  him  liable  for  compound 
interest  thereon,  when  she  made  no  objection  to 
his  retaining  and  using  the  money,  and  voluntarily 
kept  It  in  his  Lands  after  he  had  made  a  final  set- 
tlement as  guardian. 

And  in  Moore  v.  Moore  (Tex.)  81  S.  W.  Rep.  58a 
(1896),  wards,  who  for  many  years  after  attaining 
thehr  majority  make  no  demand  of  the  guardian 
for  money  received  by  him  and  not  paid  over,  were- 
held  entitled  to  only  ordinary  legal  interest  after 
the  time  they  became  of  age. 

So  the  death  of  a  guardian  terminates  the  guard- 
ianship, and  after  that  time  he  is  chargeable  with 
simple  Interest  only  on  balances  of  the  trust  estate 
in  his  hands.  Armstrong  v.  Walkup,  supra;  McKay- 
V.  McKay,  83  W.  Va.  734  a890). 

And  interest  is  not  to  be  compounded  on  account- 
ing in  favor  of  a  ward  against  executors  of  his  de- 
ceased guardian  after  the  death  of  the  guardian; 
simple  interest  only  can  be  allowed  unless  com- 
pound interest  Is  shown  to  have  been  received. 
Ryan  v.  Blount,  1  Dev.  Eq.  882  (1830). 

And  interest  should  be  allowed  in  Missouri  in  an 
action  upon  the  bond  of  a  guardian  brought  after 
his  death  to  recover  for  money  appropriated  to  his 
own  use,  at  the  rate  of  10  per  cent,  compounded 
annually  to  the  time  of  the  death  of  the  guardian, 
and  at  6  per  cent  simple  Interest  thereafter,  with 
no  allowance  for  commissions.  State  v.  Gilmore, 
50  Mo.  App.  358  (1882). 

So  the  marriage  of  a  female  ward  also  terminates 
the  guardianship,  and  after  that  time  compound 
Interest  should  not  be  charged  against  the  guard. 
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the  estate,  Dot  deposited  in  bank  at  interest, 
in  view  of  the  facts  involved^ in  this  case? 
And,  further,  as  to  the  question  of  compound- 
ing interest  in  accounting  with  trustees.  As 
we  proceed  in  the  consideration  of  these  ques- 
tions, we  shall  also  digress  sufficiently  to 
consider  an  exception  on  behalf  of  petitioner 
to  the  ruling  of  the  court  in  refusing  to  charge 
the  executor  the  full  amount  of  a  certain 
debt,  and  interest,  owing  said  estate,  where 
the  executor  had  accepted,  by  way  of  com- 
promise, and  reported  to  the  court,  a  less 
amount  in  settlement.  It  appears  that,  of  the 
funds  of  said  estate  on  hand  at  the  death  of 
the  testator,  some  $6,000  was  on  deposit  in 
the  People's  National  Bank,  then  a  banking 
institution  in  the  city  of  Helena :  that  in  1878 
said  deposit  amounted  to  $6,500;  that  said 
bank  became  insolvent,  and  went  into  the 
hands  of  a  receiver,  about  July  or  August  of 


]  that  year,  and,  on  winding  up  its  affairs, 
;  claimants  against  said  bank  received  only  55 
per  cent  of  their  demands ;  that,  about  Feb- 
ruary or  March  prior  to  said  failure,  the  ex- 
ecutor, having  come  into  possession  of  infor- 
mation concerning  said  bank  which  led  him 
to  doubt  the  safety  of  the  estate  funds  there- 
in, sought  to  draw  such  funds  out,  but  the 
officers  in  charge  of  said  bank  refused  to  cash 
the  certificate  of  deposit,  claiming  that  it  was 
a  time  deposit,  and  the  sum  was  notdemanda- 
ble  until  maturity  of  the  certificate  at  a  later 
date ;  that  the  executor,  however,  insisted  on 
drawing  out  such  funds,  and  being  at  the 
time  personally  indebted  to  said  bank  for 
loans  obtained  therefrom  ill  the  sum  of  about 
$6,500,  for  which  the  bank  held  his  individ- 
ual note,  the  executor,  in  order  to  get  the 
funds  of  the  estate  out  of  said  bank,  for  the  rea- 
son aforesaid,  offset  said  certificate  of  deposit 


fan.     Armstromr   v.   Walkup,  mtpra;  Finnell   v. 
O'Neal,  18  Bush,  176  (18T7). 

But  a  fniardian  may  be  charged  with  oompound 
intereet  after  his  flruardiansbip  has  oeased  and  an- 
other g-uardlan  has  been  appointed,  where  he  exer- 
cised a  control  and  influence  over  the  new  guardian 
so  as  to  prevent  the  latter  from  calltnfl:  him  to  ac- 
count, and  the  new  guardian  is  Insolvent.  Spaok 
V.  Long,  1  Ired.  Eq.  426  (1841). 

VIIL  What  mfficient  to  retease  from  accountability. 

Executors,  trustees,  etc.,  who  have  rendered 
themselves  accountable  for  compound  or  other  in- 
terest upon  the  trust  fund  in  their  hands,  will  not 
be  excused  therefrom,  unless  they  show  such 
equitable  circumstances  as  ought  in  conscience  to 
acquit  them. 

This  was  held  with  relation  to  a  guardian,  in 
Branch  v.  Arrington,  2  N.  C.  Law  Repoe.  62  (1815). 

And  in  Johnson  v.  Miller,  83  Miss.  563  (1857),  it 
was  held  that  a  guardian  who  charges  himself  with 
compound  interest  on  his  ward^s  money  in  bis  an- 
nual accounts,  admits  that  be  is  chargeable  with 
interest,  and  that  he  has  used  the  money  for  his 
own  benefit,  and  should  not  be  relieved  from  the 
charge  and  held  accountable  for  simple  interest 
only,  in  the  absence  of  a  sufficient  reason  appearing 
on  the  record. 

So  the  liability  of  an  executor  or  trustee,  who 
uses  the  trust  fund  for  his  own  t)enetlt,  for  com- 
pound interest,  is  not  relieved  or  affected  by  the 
fact  that  he  was  at  all  times  able  to  respond  for  the 
trust  funds,  or  that  they  had  at  all  times  been  pro- 
tected against  loss  by  reason  of  the  misappropria- 
tion. Clark's  Estate,  53  Cal.  865  (1879):  Re  8tott*B 
Estate,  52  CaL  4(J8  (1877);  Morgan  v.  Morgan,  4  Dem. 
858(1886). 

And  an  executor  will  not  be  excused  from  the 
payment  of  interest  on  annual  balances  in  his 
hands,  unless  it  appears,  not  only  that  there  are 
debts  due  by  the  estate,  but  also  that  he  retained 
the  funds  for  the  purpose  of  meeting  them.  Brown 
V.  Vinyard,  1  Bail.  Bq.  460  (1831). 

Nor  is  an  executor  who  loans  the  assets  of  the  es- 
tate to  a  Arm  of  which  he  is  a  member  relieved 
from  liability  for  oompound  interest  thereon  as 
for  an  appropriation  to  bis  own  use,  upon  the 
ground  that  it  was  a  mere  deposit  with  the  firm  as 
with  a  bank,  when  the  firm  used  the  money  In  its 
business.    Cannon  v.  Apperson,  14  Lea,  553  (1885). 

So  an  executor  who  has  so  dealt  with  the  estate 
as  to  be  chargeable  with  compound  interest  is  not 
excused  for  it«  payment  by  the  fact  that  the  lega- 
tees were  Infants  .having  no  guardian  to  whom  be 
could  pay  the  moncjrs  of  the  estate,  where  he 
claimed  the  moneys  as  his  own  and  concealed  the 
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fact  that  he  had  moneys  of  the  estate  in  his  hands, 
as  it  was  his  duty  to  bring  it  into  court.  Tumey  v. 
Williams,  7  Yerg.  173  (1884). 

Nor  is  he  excused  therefrom  during  the  pendency 
and  continuance  by  consent  of  a  proceeding 
brought  by  the  distributees  for  an  account,  when 
in  his  answer  he  erroneously  insists  that  the  estate 
is  indebted  to  him.    Ibid, 

And  an  administrator  who  has  received  moneys 
of  the  estate  which  he  has  not  reinvested  is  not  re- 
lieved from  liability  for  interest  thereon,  under  the 
Florida  statute  requiring  interest  on  moneys  re- 
tained by  an  administrator  to  be  added  to  the  prin- 
cipal annually,  by  the  oonunencement  of  a  litiga- 
tion against  him,  unless  he  then  relieves  himself 
from  liabUlty  by  paying  the  money  into  court. 
Sherrell  v.  Shepard,  19  Fla.  800  0882). 

So  a  guardian  who  has  so  dealt  with  the  estate  of 
his  ward  as  to  render  himself  liable  for  compound 
interest  upon  the  funds  in  his  hands  is  not  relieved 
therefrom  by  the  approval  of  a  person  interested 
in  the  ward*8  estate,  of  an  account  by  the  guardian 
in  which  he  had  not  charged  himself  with  interest, 
where  no  discussion  or  controversy  was  had  on  the 
subject.    Boynton  v.  Dyer,  18  Pick.  1  (1886). 

Or  by  the  settlement  of  two  annual  accounts  in 
the  probate  court  in  which  he  had  not  charged 
himself  with  interest  when  no  adjudication  was 
had  with  refereuce  thereto,  as  omissions  and  er- 
rors in  a  former  account  may  be  corrected  in  a 
subsequent  one.    Ibid. 

And  a  settlement  of  accounts  made  by  a  resid- 
uary legatee  with  the  acting  trustee  on  attaining 
the  age  of  twenty-flve,  by  which  only  simple  inter- 
est at  4  per  cent  was  charged  on  the  residuary  es- 
tate, does  not  bind  him  with  respect  to  a  legacy  to 
which  he  is  entitled,  held  by  the  trustee  under  an 
express  trust  for  accumuUition  at  compound  in- 
terest.   Wilson  V.  Peake.  8  Jur.  N.  S.  156  (1856). 

That  some  of  the  parties  interested  objected  to 
investments  in  United  States  bonds  as  directed  in 
one  of  the  alternatives  of  the  will,  and  that  it  was 
difficult  to  invest  in  bond  and  mortgage  as  required 
by  the  other  alternative,  and  that  the  executors 
kept  the  fund  in  such  a  condition  that  it  oould  be 
paid  over  to  the  persons  entitled  thereto  at  any 
time,  is  not  a  sufficient  excuse  for  disobeying  the 
directions  of  the  testator  to  invest  and  accumulate. 
Oilman  v.  Oilman,  2  Lans.  1  (1870). 

And  one  of  several  trustees  neglecting  to  call  in 
and  Invest  a  trust  fund  for  accumulation,  whereby 
it  is  lost,  is  not  exonerated  from  liability  therefor 
by  the  fact  that  during  the  time  he  was  abroad 
with  his  regiment.  Byrne  v.  Noroott,  18  Beav.  836 
(1861). 

So  the  fact  that  the  question  arises  as  against  aa- 
signees  after  the  bankruptcy  of  an  executor  does 
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for  the  credit  of  the  amount  thereof  on  his 
note  of  individual  indebtedness  to  said  bank, 
and  assumed  the  indebtedness  of  said  bank 
to  the  estate  for  the  amount  of  said  qertificatc 
■of  deposit,  namely,  $6,500.  This  transaction 
substituted  the  executor,  as  debtor  to  said 
estate  in  the  sum  of  $6,500,  in  place  of  his 
indebtedness  to  said  bank  for  money  thereto- 
fore l)orrowed  and  used  in  his  affairs.  From 
this  time  on,  during  said  administration,  it 
appears  there  were  moneys  to  the  credit  of 
said  estate  not  deposited  at  interest  in  bank, 
as  provided  by  the  order  of  court,  but  interest 
was  returned  thereon,  as  above  shown.  The 
executor  testified  that  he  returned  interest 
every  year  on  all  moneys  to  the  credit  of  the 
estate  not  deposited  in  bank  at  interest  at 
rates  as  hicrh  as  the  banks  paid  on  deposits, 
and  at  no  time  less  than  8  per  cent,  even  after 
the  banks  reduced  the  rate  below  8  per  cent. 


This  testimony  is  not  inconsistent  with  the 
other  facts  shown,  for,  from  the  testimony  of 
the  bankers  called  in  the  hearing,  it  appears 
that  the  rate  of  interest  paid  bv  the  banks  on 
time  deposits  was  reduced  below  8  per  cent 
about  the  year  1883,  and  so  continued  thence- 
forward. This  may  account  for  the  fact  that, 
on  the  whole,  the  interest  returned  on  the 
estate  funds  falls  a  fraction  below  8  per  cent. 
The  rate  of  interest  paid  by  the  banks  during 
said  administration  appears  to  have  varied 
from  12  per  cent  on  a  descending  scale,  to  6 
per  cent.  The  rate  of  12  per  cent  prevailed 
for  only  a  brief  period  after  said  estate  came 
into  the  hands  of  the  executor,  when  it  was 
reduced  to  10  per  cent,  which  rate  was  al- 
lowed until  about  the  year  1890,  when  8  per 
cent  was  fixed  upon,  and  prevailed  until 
1883;  in  1883  and  1884,  7  per  cent  was  al- 
lowed, and  thereafter  6  per  cent. 


not  affect  the  liffht^to  charge  his  estate  with  com- 
pound interest  for  failure  to  obey  a  direction  in 
the  testator^s  will  to  accumulate.  Dornford  v. 
Dornfoipd,  12  Ves.  Jr.  127  a806). 

But  the  fact  that  Interest  was  not  pfiid  at  the  time 
it  was  made  payable  by  a  will  creatiDor  a  trust  for 
the  investment  of  legacies  and  tbe  application  and 
payment  of  the  interest  thereon,  will  not  Justify 
compoundiDS  the  interest  against  the  trustee. 
Ackerman  v.  Emott,  4  Barb.  628  (1848). 

And  an  administratrix  actlnir  in  frood  faith  will 
not  be  charged  with  compound  interest  where  the 
next  of  kin  have  acquiesced  |ln  her  acts  for  more 
than  fifteen  years.  He  Kennedy,  80  N.  Y.  S.  R.  215 
(1800). 

The  main  case.  Re  Kicker's  Estate,  also  seems 
to  regard  tbe  executor  as  relieved  from  further 
liability  by  his  annual  accountings,  which  were  ac- 
quiesced in. 

IX.  Effect  ofciUowance  on  compensation. 

While  there  is  a  decided  conflict  of  authority  on 
the  effect  of  the  allowance  of  compound  Interest 
against  executors,  trustees,  etc.,  on  their  right  t6 
compensation,  and  many  phases  of  the  question 
seem  to  be  totally  unsettled,  it  Is  thought  to  be  the 
general  rule  that  they  should  be  denied  compensa- 
tion where  the  grounds  for  the  imposition  of  the 
charge  amount  to  a  total  failure  in  the  perform- 
ance of  their  duty,  though  there  are  cases  which 
are  inconsistent  even  with  this  proposition. 

This  rule  was  laid  down  in  State  v.  Richardson. 
29  Mo.  App.  595  (1888),  in  which  commissions  were 
refused  a  guardian  who  had  been  subjected  to  a 
charge  of  compound  interest  upon  moneys  of  his 
ward  found  due  him.  , 

And  in  Walker  v.  Heal,  76  U.  S.  9  Wall.  743, 19  L. 
ed.  814  (1809).  It  was  held  that  a  trustee  who  does 
nothing  in  the  execution  of  his  trust  but  treats  tbe 
trust  moneys  as  bis  own  and  uses  them  for  bis  own 
benefit,  thus  rendering  himself  answerable  to  a 
charge  of  compound  interest  thereon,  should  not 
be  allowed  compensation  for  his  services. 

So  in  Cook  v.Lowry,95  N.  Y.  103  (1884),  reversing  29 
Hun,20  (1883),it  was  held  that  such  gross  neglect  and 
unfaithfulness  as  will  render  an  executor  and  trus- 
tee under  a  will  chargeable  with  compound  inter- 
est on  the  funds  in  bis  bands  is  a  proper  ground  for 
the  disallowance  of  commissions. 

And  that  an  administrator  is  entitled  to  no  com- 
mission when  he  has  neglected  to  invest  funds  re- 
maining in  bis  hands  or  has  converted  tbem  to  his 
own  use,  was  held  in  Frey  v.  Demarest,  17  N.  J. 
Eq.  71  (1864). 

So  in  Re  Hodges*  Estate,  66  Vt.  70  (1894),  and  Mc- 
Closkey  v.  Gleason,  56  Vt.  284,  48  Am.  Rep.  770  (1888), 
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it  was  held  that  an  administrator  who  mingles  the 
trust  moneys  with  his  own  is  chargeable  with  tbe 
highest  legal  rate  of  interest,  and  can  be  allowed 
nothing  for  his  services  In  caring  for  them. 

And  in  Lathrop  v.  SmaUey,  23  N.  J.  Bq.  192  (1872), 
a  trustee  who  failed  to  Invest  the  trust  fund  as 
directed  by  the  will  creating  tbe  trust  was  denied 
compensation.  But  there  was  nothing  In  tbe  three 
oases  last  set  forth  to  show  whether  or  not  com- 
pound Interest  was  allowed. 

So  a  trustee  having  the  trust  fund  in  his  bands, 
as  a  loan,  at  the  time  of  the  creation  of  tbe  trust, 
who  fails  to  invest  it,  but  continues  it  In  bis  busi- 
ness, is  not  entitled  to  an  allowance  of  bis  com- 
missions out  of  the  compound  interest  charged 
against  him  for  such  use  of  tbe  fund.  McKnlght 
V.  Walsh,  24  N.  J.  Eq.  498  (1873),  28  N.  J.  Eq.  186 
(1872). 

And  an  executor  will  not  be  allowed  commissions 
on  compound  or  other  interest  with  which  he  is 
charged.  Cannon  v.  Apperson.  14  Lea,  563  (1886); 
Dlffeuderffer  V.  Winder,  8  GiU  &  J.  311  (1831). 

And  a  guardian,  who  charges  himself  with  inter- 
est on  annual  balancef^  in  his  bands,  will  be  al- 
lowed no  commissions  on  the  income  of  bis  ward^s 
estate  received  by  him,  when  he  refuses  to  disclose 
what  use  be  has  made  of  It.  Blake  v.  Pegram,  109 
Mass.  541  (1872). 

In  Winder  v.  Diffenderffer,  2  Bland,  Cb.  166  (1829), 
however,  it  was  held  that  commissions  allowed  to  a 
trustee  for  the  execution  of  bis  trust  are  not  to  be 
lessened  or  withheld  because  of  conduct  In  respect 
to  which  he  has  been  charged  with  interest,  simple 
or  compound. 

And  in  Tucker  v.  McDermott,  2  Redf.  312  (1876), 
it  was  held  that  full  commissions  will  not  be  denied 
a  trustee  on  an  accounting  merely  because  with- 
out an  order  of  court  or  requirement  of  statute, 
rests  have  been  made  for  the  purpose  of  charging 
the  trustee  with  Interest. 

And  in  Vanderbeyden  V.  Vanderheyden,  2  Paige, 
287  (1830),  and  Morgan  v.  Hannas,  13  Abb.  Pr.  N.  S. 
361  (1872),  it  was  held  that  where  the  court  makes 
annual  rests  in  stating  tbe  accounts  of  an  executor 
or  guardian,  for  tbe  purpose  of  charging  him  with 
interest  on  tbe  annual  balances  remaining  in  his 
bands,  his  commissions  on  the  amounts  received 
and  disbursed  during  each  year  may  be  deducted 
at  each  rest. 

So  in  Cannon  v.  Apperson,  14  Lea,  553  (1885),  an 
executor  was  allowed  half  commissions  where  be 
bad  loaned  trust  funds  to  a  firm  of  which  he  was  a 
member,  but  had  duly  accounted  and  acted  in  good 
faith. 

And  in  Frost  v.  Winston,  82  Mo.  489  (1862),  it  was 
held  that  a  guardian  who  was  charged  with  the 
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In  addition  to  tlie  substitution  of  the  ex- 
ecutor as  debtor  to  the  estate  in  place  of  the 
People's  I^ational  Bank  for  said  $6,500,  be 
charged  himself  with  $1,500  in  favor  of  the 
estate,  under  the  following  circumstances: 
It  appears  a  debt  was  owing  the  estate  in 
the  sum  of  $1,950,  by  Guthrie  &  Norris, 
bearing  interest  at  2  per  cent  per  month,  and 
another  debt  owing  by  the  same  Guthrie,  in 
the  sum  of  $3,000,  bearing  interest  at  1^  per 
cent  per  month,  throuerh  transactions  had 
between  the  decedent  and  said  debtors ;  that, 
after  the  estate  came  into  the  charge  of  the 
executor,  said  debtors  were  unable  to  make 
payment,  and  their  property  aflFairs  were  not 
in  such  condition  that  payment  could  be  en- 
forced. The  executoi*  says  in  his  testimony 
that,  under  the  circumstances,  he  thought  it 
best  to  "nurse  the  matter  along, "  and  try  to 
get  payments  from  time  to  time,  which  it  ap- 
pears he  did,  and  succeeded,  in  the  course 
of  time,  in  getting  payments  of  principal 
and  interest,  altogether  amounting  to  $5,- 
225.98,  on  said  $8,000  note,  and  payments 
of  principal  and  interest  on  the  $1,950  note, 
amounting  to  $d,  187. 12.  It  appears  the  debt- 
ors, for  a  time,  conducted  a  butcher  busi- 
ness, and  considerable  of  said  collection  was 
obtained  by  the  executor  taking  supplies 
from  them  for  his  household,  and  also  for 
Mrs.  Ricker  and  her  family,  and  crediting 
the  amount  due  for  such  supplies  on  said 
notes.  But,  as  the  time  approached  when 
the  eldest  child  arrived  at  the  age  of  ma- 
jority, and  required  her  distributive  share 
of  the  estate,  as  provided  in  the  will,  there 
was  more  than  $1,500  of  principal  and  inter- 
est  together  due  on  said  debts ;  and,  in  the 


meantime,  Norris,  as  thei  evidence  shows, 
had  failed  altogether  financially.  This  bal- 
ance the  executor  agreed  to  compromise  with 
Guthrie — the  only  one  of  the  debtors  from 
whom  there  was' any  prospect  of  obtaining 
payment— at  $1,500  if  he  would  then  raise 
and  pay  that  amount,  so  that  the  executor 
could  ascertain  what  amount  of  such  collec- 
tion could  be  counted  on  for  such  distribu- 
tion. Guthrie  testified  in  this  l^earing  that 
he  endeavored  to  raise  said  sum  agreed  upon- 
as  a  compromise  of  said  debt,  but  could  not ; 
that  he  then  arranged  with  the  executor  to 
assume  said  sum  as  paid,  and  credit  the  es- 
tate therewith,  promising  to  pay  said  sum 
shortly  thereafter;  that  the  executor  made 
such  credit  accordingly,  and  thereby  put  to- 
the  credit  of  said  estate  $1,500,  which  he 
had  not  actually  collected,  and  of  which,  ac- 
cording to  the  evidence,  tlie  executor  never 
received  more  than  $700  from  said  debtprs, 
yet  the  executor  accounted  for  said  $1,500  as 
collected,  with  interest  thereon,  along  with 
the  other  funds,  as  heretofore  shown.  The 
petitioner,  in  his  appeal,  insists,  notwith- 
standing these  facts,  that  the  executor  should 
be  charged  with  the  amount  he  rebated  from 
said  claim  by  way  of  compromise.  This  de- 
mand is  based  upon  the  showing,  from  the 
public  records  of  Lewis  and  Clarke  county, 
that  in  March,  1880,  there  was  conveyed  to 
said  Guthrie  and  John  H.  Ming,  iointlv, 
for  a  consideration  of  $2,400,  stated  in  the 
deed,  "the  8.  i  of  the  S.  i  of  the  N.  W.  ^ 
of  sec.  29,  Tp.  10  N.,  R.  3  W..  less  four 
acres;"  that  the  title  to  said  property  so  re- 
mained until  April,  1883,  when,  it  appears 
from  the  record,  Guthrie  executed  a  mort- 


rate  of  Interest  at  which  be  might  have  loaned 
the  moneys  of  bis  ward,  with  annual  rests,  shoiild 
be  allowed  a  reasonable  commission  as  a  r uqrantor 
of  payment. 

So  in  King  v.  Talbot,  40  N.  Y.  7tt  ase9\  it  was  said 
that  even  in  cases  of  mi80f)nduct  or  gross  negU- 
gence  it  is  doubtful  whether  the  settled  rule  in  this 
state  would  not  require  the  allowance  of  commis- 
gions  to  an  executor  or  trustee. 

And  In  DilTenderffer  v.  Winder,  3  Gill  &  J.  341 
(1831),  commissions  at  half  rate  were  allowed  a 
trustee  who  bad  kept  a  full  and  fair  account  of  his 
receipts  and  expenditures,  though  he  had  em- 
ployed the  trust  funds  in  trade  and  speculation  for 
his  own  benefit  and  made  inconsistent  claims  as  to 
their  ownership,  and  resisted  and  eluded  all  efforts 
to  require  him  to  account  and  disclose  the  use  made 
by  him  of  the  funds,  for  which  he  was  charged 
with  compound  interest  thereon. 

And  Morgan  v.  Morgan.  4  Dem.  853  (1886;,  holds 
that  the  trustees,  who  had  negligently  failed  to  in- 
vest the  trust  fund,  did  not  thereby  forfeit  their 
right  to  commissions,  distinguishing  Cook  v. 
Lowry,96N.Y.108a884),  reversing 29 Hun, 20  (1883), 
upon  the  ground  that  that  was  a  case  in  which  the 
trustees  had  been  guilty  of  the  grossest  dereliction 
of  duty. 

The  appropriation  by  an  administrator  of  the 
funds  of  the  estate  during  the  latter  part  of  the  ad- 
ministration thereof  is  not  a  ground  for  the  disal- 
lowance of  compensation  for  moneys  and  attor- 
ney's fees  and  expense?  paid  by  him  in  the  earlier 
part  of  the  administration,  during  which  his  serv- 
ices were  faithful.  Foster  v.  Stone  (Vt.)  81  Atl. 
Hep.  841  (1895). 

And  where  the  account  of  a  receiver  or  other 
trustee  is  made  up  without  a  direction  from  the 
29Ii.R.A, 


court  to  make  periodical  rests,  his  commission  for 
receiving  and  pajring  must  be  computed  on  the  ag~ 
gregate  amount  of  his  receipts  and  expenditures 
tor  the  whole  time  of  accounting.  Re  Bank  of 
Niagara,  6  Paige,  313  (1830). 

X.  Effect  of  allowance  on  cottU, 

The  rule  has  been  laid  down  that  where  interest 
is  given  against  a  trustee  as  remedy  for  a  breach 
of  trust,  costs  against  him  must  foUow  as  of  course. 
Seers  v.  Hind,  1  Ves.  Jr.  294  (1791);  Frey  v.  Dem- 
arest,  17  N.  J.  Eq.  H  <1884). 

So  in  Pocock  v.  Reddington,  5  Vev.  Jr.  794  (1801). 
it  was  held  that  where  executors  and  trustees  have 
violated  their  trust  the  beneficiaries  are  entitled 
to  recover  the  cost  occasioned  by  their  misconduct. 

And  in  Franklin  v.  Frith,  3  Bro.  Cb.  434  (1793),  and 
Piety  V.  Stace,  4  Ves.  Jr.  e20  (1799),  it  was  held  that 
an  executor  who  keeps  the  funds  of  the  estate  in 
his  bands,  using  them  for  his  own  benefit,  is  charge- 
able with  interest  and  costs. 

So  in  Jones  v.  Foxall,  15  Beav.  388,  21  L.  J.  Ch.  725 
(1852),  costs  were  charged  against  a  trustee,  who 
had  been  charged  with  increased  interest  for  dis- 
obeying a  positive  direction  to  call  in  and  invest 
the  trust  fund. 

And  In  Byrne  v.  Norcott.  13  Beav.  338  <1851).  the 
costs  of  accounting  were  charged  against  a  trustee 
who  was  required  to  make  good  an  accumulation, 
where  he  had  neglected  to  call  in  the  fund  and  in- 
vest it,  and  l)ecame  insolvent. 

And  in  Treves  v.  Townshend,  1  Bro.  Ch.  385,  1 
Cox,  Ch.Cas.  50  (1784),the  costs  of  the  proceeding  f  cr 
an  accounting  were  charged  against  an  assignee  in 
bankruptcy,  who  kept  money  of  the  assigned 
estate  in  his  hands  for  several  years,  making  no- 
dividends. 
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gage  of  his  interest  to  said  Ming  to  secure 
the  sum  of  $6,000;  and  that  in  December, 
3883,  as  shown  by  such  record,  Guthrie  do- 
vested  himself  of  the  legal  title  to  one  half 
interest  in  said  land,  by  absolute  conveyance, 
for  a  stated  consideration  of  $5,500. 

From  this  showing  of  the  record,  the  peti- 
tioner contends  that  it  appears  said  claim 
could  have  been  enforced  in  full  from  Guthrie 
by  seizure  of  said  land,  and  therefore  the 
executor  should  be  charged  the  full  amount 
of  said  claim,  and  interest,  for  failing  to 
make  such  seizure.  The  executor  testifies 
that,  during  all  the  time  said  indebtedness 
of  Guthrie  &  Norris  was  owing  to  the  estate, 
said  debtors  were  insolvent,  according  to  the 
information  gained  by  the  executor  on  dili- 
gent inquiry ;  that  he  did  not  bring  suit 
against  them,  for  the  reason  that  he  thought 
it  more  prudent  to  proceed  as  aforesaid  in 
trying  to  collect  said  debts;  that,  in  his 
view,  to  attempt  to  enforce  payment  by  suit 
might  have  driven  the  debtors  into  such  a 
condition  that  they  could  pay  nothing,  while, 
by  the  course  the  executor  pursued,  he  was 
obtaining  some  payments.  The  executor  also 
answered,  in  his  testimony,  that  he  could 
not  say  positively  whether  he  searched  the 
records  to  find  whether  the  debtors  had  real 
estate,  or  interests  therein,  subject  to  attach- 
ment. The  testimony  of  Mr.  Her$hfield.  a 
banker,  is  also  to  the  effect  that,  during  all 
the  time  in  question,  claims  against '"said 
debtors  were  not  considered  good ;  that  their 
paper  was  not  negotiable,  and  they  were  not 
regarded  as  financially  responsible.  We 
^hink   the   court,    under  the   circumstances 


shown,  justly  refused  to  charge  the  executor 
any  more  than  he  had  returned  on  account  of 
said  demands  against  Guthrie  &  Norris.  The 
mere  fact  that  the  legal  title  to  a  piece  of 
land  comes  into  the  name  of  an  individual 
is  not  conclusive  evidence  that  such  property 
is  subject  to  execution  against  such  indi- 
vidual. Vaughn  v.  SchmalsU,  10  Mont.  486, 
10  L.  R.  A.  411.  Nor  is  the  record  of  such 
transaction,  in  relation  to  a  piece  of  real  es- 
tate, evidence  that  the  amount  set  down  in 
the  conveyances  represents  the  value  thereof. 
Such  proof  alone,  without  showing  th^  real 
value  of  the  land,  scarcely  rises  to  any  show- 
ing inconsistent  with  the  testimony  of  the 
other  witnesses,  to  the  effect  that  said  debts 
were  not  enforceable  because  of  the  insol- 
vency of  the  debtors.  Guthrie  says  in  his 
testimony  that  he  does  not  think  a  judgment 
could  have  been  enforced  against  him,  and 
he  appears  to  have  been  the  most  responsible, 
as  well  as  the  most  active,  of  the  two  debt- 
ors. In  trying  to  pay  said  debts.  It  is  our 
opinion  that  the  court  below,  not  only  was 
justified  in  refusing  to  charge  the  executor 
with  any  more  than  he  had  returned  on  ac- 
count of  said  claims  against  Guthrie  &  Nor- 
ris, but  the  court  should  have  also  refused 
to  require  the  executor  to  pay  further  inter- 
est on  said  $1,500,  inasmuch  as  it  was  clearly 
shown  that  in  giving  credit  therefor,  before 
the  actual  collection  of  that  amount,  the  ex- 
ecutor involved  himself  in  a  personal  loss  of 
$800,  besides  having  returned  interest  on  said 
$1,500  from  the  time  it  was  so  credited  to 
the  estate,  as  above  shown. 
Regarding  the  rate  of  interest  which  ought 


And  in  Moeely  v.  Ward,  11  Ves.  Jr.  581  a806),  costs 
were  ohar^ed  a^inst  an  executor  in  trust  for  in- 
rants,  who  was  charged  5  per  cent  interest  for  un- 
necessarily calling  in  the  trust  fund,  which  was  in- 
vested at  that  rate. 

So  in  Raphael  v.  Boehm.  13  Ves.  Jr.  590  (1807).  exec- 
utors, who  were  charged  with  compound  interest 
at  5  per  cent  with  half-yearly  rests,  for  not  having 
attempted  to  execute  a  trust  to  accumulate,  in 
which  no  lose  happened,  and  which  it  executed 
would  not  have  produced  as  much,  were  allowed 
costs  arising  principally  from  a  necessary  Investi- 
gation as  to  the  rule  by  which  they  ought  to  be 
charged,  and  as  to  those  parts  of  the  proceeding 
which  were  consequential  upon  those  upon  which 
they  had  costs  by  t  he  former  decree,  but  as  to  the 
inquiries  and  accounts  relating  to  the  breach  of 
trust,  no  costs  were  allowed. 

And  In  Tebhs  v.  Carpenter,  1  Madd.  290  (1806),  the 
costs  of  a  suit  for  the  construction  of  a  will  and  to 
compel  an  executor  to  account  for  moneys  which 
he  had  failed  to  invest  for  accumulation  as  directed 
by  the  will  were  charged  to  the  executor  so  far 
as  they  were  made  necessarj'  by  the  proceeding 
to  compel  the  accounting,  but  not  the  costs  of 
appeal  and  those  of  the  proceeding  for  construc- 
tion of  the  will. 

And  in  EUott  v.  Sparrell,  lU  Mass.  404  (1874>,  exec- 
utors directed  to  take  a  legacy  from  the  personal 
estate  before  dividing  it  and  invest  It  for  the  benefit 
of  the  legatee,  who  charged  themselves  with  the 
amount  of  the  legacy,  were  held  not  entitled  to 
any  allowance  for  taxes  paid. 

In  Mousley  v.  Carr,  4  Beav.  49, 10  L.  J.  Ch.  N.  8. 360 
(1841),  however,  costs  against  a  life  tenant  and 
trustee  were  denied,  where  be  was  charged  with 
ordinary  interest  only,f  or  neglect  to  make  a  proper 
Investment. 
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And  in  Ashbumham  v.  vThompson,  18  Ves.  Jr. 
402(1807),  costs  were  allowed  against  executors  up- 
on an  accounting  for  a  balance  in  their  hands,  but 
the  allowance  was  made  upon  the  circumstances 
of  the  case,  the  court  refusing  to  accede  to  the 
holding,  in  Seers  v.  Hind,  1  Vee.  Jr.  294  (1791),  that 
when  interest  is  given  against  executors  for  breach 
of  trust,  costs  should  follow  of  course. 

And  Tebbe  v.  Carpenter,  «ttpra,  disapproved 
Seers  v.  Hind,  ntpra^  so  far  as  it  holds  that  exec- 
utors who  are  charged  with  interest  should  pay 
costs  of  course. 

So,  in  Sammes  v.  Rickman,  3  Ves.  Jr.  96  a792),  it 
was  held  that  trustees  will  not  be  charged  with 
costs  for  slight  misconduct,  with  respect  to  which 
they  are  charged  with  interest. 

And  in  Dunscomb  v.  Dunscomb,  1  Johns.  Cb.  308, 
7  Am.  Dec.  504  (1815),  the  general  rule  that  execu- 
tors required  to  pay  interest  must  pay  costs  was 
held  not  to  apply  when  the  devisee  or  cestui  gwe 
trwd  demands  more  than  he  is  entitled  to  receive 
and  the  executor  properly  submits  to  the  direction 
of  the  court. 

The  practical  importance  of  the  question  as  to 
the  liability  of  an  executor  or  other  fiduciary  to  be 
charged  with  compound  interest  on  his  accounting 
has  probably  never  before  appeared  so  great  as 
it  does  in  the  case  of  Re  Rioker's  Estate, 
where  the  amount  of  compound  interest  allowed 
by  the  lower  court  was  more  than  $60,000,  In  addi- 
tion to  the  interest  compounded  at  a  lower  rate, 
which  had  alrtjady  been  actually  paid  by  the  exec- 
utor. The  case  presents  no  new  principles  of  law 
on  the  subject,  but  the  court  clearly  accepts  the 
doctrine  that  an  executor  should  be  dealt  with  on 
equitable  principles  in  accordance  with  the  par- 
ticular facts  of  each  case.  F.  H.  B. 
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to  be  imposed  on  the  executor,  the  court  be- 1 
low^  80  ordered  the  account! ne  that  he  should 
be  required  to  pay  compound  interest  on  all 
funds  to  the  credit  of  the  estate,  not  deposited 
at  interest  in  bank,  at  the  rates  of  18,  15, 
and  12  percent  per  annum  compound,  during 
stated  periods  of  the  administration.     The 
sum  so  accruing  by  those  rates  was  com- 
pounded by  annual  rests  to  carry  the  inter- 
est over  as  principal.     The  rates  required 
are,  according  to  the  evidence,  near  the  maxi- 
mum rates  shown  to  have  been  obtainable  on 
loans  by  banks  during  the  periods  stated, 
there  being  no  restriction  by  law  on  the  rate 
of  interest  which  might  be  agreed  upon  be- 
tween borrower  and  Tender.    The  legal  rate 
provided  by  statute,  enforceable  on  demands, 
in  the  absence  of  an  agreed  rate,  during  the 
same  period,  was,  and  still  is.  10  per  cent 
per  annum.     The  statute  in  force  since  1872 
on  this  subject  reads  as  follows :    **  Creditors 
shall  be  allowed  to  collect  and  receive  inter- 
est, when  there  is  no  agreement  as  to  the  rate 
thereof,  at  the  rate  of  ten  per  cent  per  annum 
for  all  moneys  after  they  become  due,  on  any 
bond,  bill,  promissory  note,  or  any  other  in- 
strument of  writing,  and  on  any  judgment 
rendered  before  any  court  or  magistrate  au- 
thorized to  enter  up  the  same,  within  the 
territory,  from  the  day  of  entering  up  such 
judgment,  until  satisfaction  of  the  same  be 
made ;    likewise  on  money  lent,  or  money 
■due  on  the  settling  of  accounts,  from  the  day 
of  such  settlement  of  accounts,  between  the 
parties,  and  ascertaining  the  balance  due ; 
on  money  received  to  the  use  of  another,  and 
retained   without  the   owner's   knowledge, 
and  on  money  withheld  by  an  unreasonable 
And  vexatious  delay. "     Comp.  Stat.  div.  5, 
§  1237.     We  have  been  unable  to  find  author- 
ity to  support  the  proposition  that  a  court 
has  jurisdiction  to  impose  arbitrary  rates  of 
interest,  above  the  statutory  rate,  in  an  equi- 
table accounting  with  a  trustee,  although 
<X)urts  of  equity  frequently  require  a  lower 
rate  in  such  accountings, as  an  equitable  rate. 
In  England  there  appears  to  have  been  a  rule 
of  equity  requiring  what  is  called  an  "equi- 
table" rate  of  interest,  in  accounting  with 
trustees;  and  this  rate  is  uniformly  lower 
than  the  legal  rate.     The  legal  rate  there  be- 
ing 5  per  cent,  equity  usually  required  4  per 
cent  in  such  accountings,  imder  the  name  of 
** equitable  interest  in  mitigation  of   legal 
rates."     Fonblanque,    Eq.    448,    note.     Mr. 
Spence,  the  standard  English  authority  on 
Equity  Jurisprudence,  says :    "  Where  it  ap- 
pears that  the  trustee  or  executor  has  improp- 
erly or  unnecessarily  kept  balances  or  any 
considerable  portion  of  trust  moneys  in  his 
hands,  he  will  be  charged  with  interest  on 
what  he  has  so  retained,  generally  at  4  per 
cent,  but,  under  special  circumstances,  at  5 
per  cent. "    2  Spence,  Eq.  Jur.  920.     From  a 
passage  in  the  opinion  delivered  by  Lord 
Chancellor  Brougham  in  1834,  in  Docker  v. 
Some^,  2  Myl.  &  K.  666,  it  appears  conclu- 
sively that  English  courts  of  chancery  did 
not  feel  at  liberty  to  impose  arbitrary  rates 
of  interest  upon  trustees,  in  such  accountings, 
exceeding  the  legal  rate.     As  to  the  rule  in 
the  United  States,  Mr.  Perry,  in  his  exam- 
ination of  the  subject,  sajs :    "  In  the  United 
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States  there  is  no  law  by  which  different  rates 
of  interest  can  be  applied  to  different  degrees 
of  negligence  or  misconduct ;  and  the  only 
question  here  is,  whether  simple  or  compound 
interest  shall  be  imposed."  Further  along, 
in  summing  up  his  examination,  be  says : 
**The  rate  established  by  law  as  the  legal 
rate,  in  the  absence  of  special  arrangements, " 
governs  courts  of  equity  in  accounting  with 
trustees  in  this  country.  1  Perry,  Tr.  §  468. 
Mr.  Story  expresses  the  same  view,  saying: 
"And  the  trustee,  by  mixing  trust  money 
with  his  own,  at  his  banker's  or  otherwise, 
will  become  responsible  for  the  replacing  of 
the  money,  and  lawful  interest  during  the 
intervening  period.  ...  So,  too,  when 
the  trustee  makes  an  improper  investment  of 
trust  funds,  he  becomes  responsible  for  the 
same,  with  interest."  2  Story,  Eq.  Jur. 
§  1277^.  The  same  conclusion  is  reached  by 
Mr.  Page  in  his  recent  research  on  Executors 
and  Administrators,  found  in  7  Am.  <&  £ng. 
Encyclop.  Law,  pp.  426-429,  with  copious 
citations.  In  Schieffelin  v.  Stewart,  1  Johns. 
Ch.  620,  7  Am.  Dec.  607,  although  one  of 
the  severest. cases  in  this  country  in  its  exac- 
tion from  the  trustee,  there  appears  to  have 
been  no  thought  of  imposing  rates  higher 
than  the  legal  rate  of  7  pet  cent.  See  also 
Clarkson  v.  De  Peyster,  Hopk.  Ch.  426.  In 
California  we  find  it  held  that  the  legal  rate 
of  interest  should  not  be  exceeded  in  such  ac- 
countings. Clark's  Estate^  53  Cal.  355 ;  Mer- 
riHeld  v.  Longmire,  66  Cal.  180 ;  Re  Esehrt4ih*g 
Estate,  85  Cal.  98.  There  is  a  passage  in 
Crtice  V.  Cruee,  81  Mo.  676,  relied  on  by  re- 
spondent to  sanction  the  requirement  of  in- 
terest above  the  rates  fixed  by  statute :  and, 
whilie  it  may  be  so  construed,  we  do  not  tnink 
such  was  intended  to  be  held,  for  in  that  case 
only  the  legal  rate  of  10  per  cent  was  allowed  ; 
and  under  the  passage  relied  on  is  cited  Frost 
V.  Winston,  32  Mo.  489,  where  it  appears  the 
rate  charged  was  that  prescribed  by  law.  In 
the  examination  of  a  great  many  cases  on 
this  subject,  and  especially  all  of  those  cited 
by  respondent,  we  fail  to  find  any  authority 
con.tradicting  the  text  of  Mr.  Perry, —that 
the  legal  rate  is  not  exceeded,  unless  a  law- 
ful contract  provides  for  a  higher  rate. 

We  now  pass  to  a  brief  examination  of  the 
question  of  compounding  interest  in  account- 
ing with  trustees.  Near  the  close  of  the  last 
century  the  remedy  of  compounding  interest 
in  such  cases  appears  to  have  come  into  vogue 
in  the  courts  of  equity  of  England  and  the 
United  States,  as  a  convenient  and  potent 
remedy  to  draw  from  delinquent  trustees  the 
actual  or  presumed  profits  derived  from  the 
use  of  trust  funds,  although  prior  to  that  time 
it  appears  to  be  acknowledged  that  the  law 
was  administered  with  great  laxity  in  that 
regard.  In  1805  we  find  Lord  Eldon.  in  his 
examination  of  the  question  of  compound- 
ing interest  in  such  accountings  (Raphael  v. 
Boehm,  11  Ves.  Jr.  92),  so  much  in  doubt  as 
to  the  proper  practice  that  he  postponed  the 
consideration  to  give  time  to  make  special 
inquiry  on  the  subject,  observing  that  it  was 
a  matter  of  great  importance.  And  for  his 
information,  it  appears,  he  went,  not  to  re- 
ports or  treatises,  but  caused  inquiry  to  be 
made  of  the  masters  in  chancery  as  to  their 
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understanding  of  the  correct  practice.  See 
also,  an  examination  of  this  subject,  from 
an  historical,  as  well  as  legal,  point  of  view, 
by  Tjord  Chancellor  Brougham  in  Docker  v. 
Somes,  supra;  by  GhanceUor  Kent  in  Schief- 
felin  V.  Stewart,  supra;  by  G/tancellor  8an- 
ford  in  Olarkson  v.  De  Peyster,  supra;  by  Mr, 
Justice  Grier  in  Barney  v.  Saunders,  57  U. 
S.  16  How.  548,  14  L.  ed.  1051 ;  Perry,  Tr. 
and  cases  cited  under  section  468 ;  Gruce  v. 
Gruce,  supra;  the  monograph  by  Mr.  Page, 
of  the  Pennsylvania  Bar,  on  fixecutors  and 
Administrators,  7  Am.  &  Eng.  Encyclop. 
Law.  pp.  4^  et  seg.;  and  the  elaborate  note  to 
Walls  V.  Walker,  99  Am.  Dec.  296.  There 
is  no  doubt  the  doctrine  has  been  applied 
during  ^he  present  century,  where  cir- 
cumstances appeared  to  warrant,  as  shown 
by  an  examination  of  the  cases;  but  as 
to  the  special  conditions  to  which  it 
ought  to  be  applied,  and  as  to  the  rate  of 
compound  interest  considered  equitable,  there 
seems  to  be  much  diversity  of  opinion.  Some- 
times the  rule  has  been  exerted  with  extreme 
rigor  against  a  trustee  guilty  of  fraud  in  re- 
spect to  the  trust  funds,  whereby  he  sought 
to  enrich  himself  therefrom,  as  was  done  by 
lA>rd  Chancellor  Loughborough,  in  1798,  in 
Raphael  v.  Boehm,  supra.  Or  this  case,  Lord 
Chancellor  Brougham  says  (see  Docker  v. 
Somes,  supra)  it  was  the  strongest  instance 
of  compounding  interest  ajfainst  a  trustee  in 
England :  but  it  was  a  case  where  **a  gross 
breach  of  trust  had  been  committed ;  for  the 
large  sum  of  £30,000  was  expressly  directed 
to  be  laid  out  for  accumulation ;  and  the 
executor  having  thought  proper  to  employ  it 
in  his  own  trade,  the  court  ordered  hini  to 
be  charged  with  interest  at  5  per  cent  from 
the  time  of  the  executor's  death,  with  half- 
yearly  rests,  and  interest  for  the  intermediate 
limes.  All  the  judges  who  have  mentioned 
this  decree  have  considered  it  severe. "  And 
he  adds  that,  in  this  "^most  remarkable  case, 
which  indeed  is  always  cited  to  be  doubted, 
if  not  disapproved,  the  compound  Interest 
was  given  with  a  view  to  the  culpability  of 
the  trustee's  conduct,  and  not  upon  any  esti- 
mate of  the  profits  he  had  made  by  it."  As 
has  been  mentioned,  the  case  of  Schieffelin 
V.  Stewart,  supra,  before  Chancellor  Kent  in 
1815,  is  considered  one  that  applied  the  rule 
with  great  severity.  Therein  it  appears  that 
the  executor  had  retained  in  his  hands  con- 
stantly, for  some  ten  years,  $33,000  of  trust 
funds,  •*  without  producing  any  benefit  or  ad- 
vantage to  the  estate :"  and  the  chancellor 
approved  the  report  of  the  master  charging 
the  executor  the  legal  rate  of  7  per  cent  in- 
terest, with  annual  rests  for  compounding 
the  same.  One  of  the  cases  relied  on  by 
Chancellor  Kent  in  support  of  that  judgment 
was  Raphael  v.  Boehm,  supra,  but,  of  course, 
without  knowledge  of  the  estimate  in  which 
it  was  held  by  the  English  bench,  as  appeared 
by  later  comments  and  the  case  of  Schieffelin 
V.  Stewart,  notwithstanding  the  great  weight 
of  authority  it  carried  by  reason  of  the  ac- 
knowledged learning  and  judicial  ability  of 
the  chancellor  who  delivered  the  opinion,  in 
its  turn,  seems  to  have  been  shaken  by  subse- 
quent adjudications  in  New  York,  at  least 
as  to  the  rigor  with  which  it  applied  the  rule 
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of  compounding  interest.  Clarkson  v.  De 
Peyster^  supra;  De  Peyster  v.  Clarkson,  2 
Wend.  78.  Mr.  Perrjr  states,  as  his  deduc- 
tion from  the  authorities,  that  ''it  is  diffi- 
cult to  lay  down  any  general  rule  that  is 
equitable  and  applicable  to  all  cases,  as  to 
the  interest  that  trustees  shall  pav  upon  trust 
funds  in  their  hands.  In  England,  if  trustees 
snlfer  money  to  remain  in  their  own  hands, 
or  in  the  hands  of  third  persons,  or  in  bank 
for  an  unreasonable  time,  in  addition  to  their 
liability  for  its  loss  during  such  delay,  they 
will  be  charged  *with  interest  at  the  rate  of 
4  per  cent ;  but  if  the  trustees  are  grossly 
negligent  or  corrupt,  or  improperly  call  in 
the  money  from  a  proper  investment,  and 
suffer  it  to  lie  idle,  or  If  they  use  it  in 
trade  or  speculation,  or  invest  it  in  improper 
places,  the  court  will  charge  them  with  in- 
terest at  the  rate  of  5  per  cent;  and,  in 
certain  special  cases  of  misconduct,  the  court 
will  order  annual  or  semiannual  rests,  for 
the  purpose  of  charging  them  with  compound 
interest.  In  the  United  States  there  is  no 
law  by  which  different  rate«  of  interest  can 
be  applied  to  different  degrees  of  negligence 
or  misconduct ;  and  the  only  (question  here 
is,  whether  simple  or  compound  interest  shall 
be  imposed.  The  general  rules,  so  far  as 
they  can  be  drawn  from  all  the  cases,  are  as 
follows:  (1)  If  a  trustee  retains  balances 
in  his  hands  which  he  ought  to  have  invested, 
or  delays  for  an  unreasonable  time  to  invest, 
or  if  he  mingles  the  money  with  his  own, 
or  uses  It  In  his  private  business,  or  deposits 
It  in  bank  in  his  oWn  name,  or  in  the  name 
of  the  firm  of  which  he  was  a  member,  or 
neglects  to  settle  his  account  for  a  long  time, 
or  to  distribute  or  pay  over  the  money  when 
he  ought  to  do  so,  he  will  be  liable  to  pay 
simple  interest  at  the  rate  established  by  law 
as  the  legal  rate,  in  the  absence  of  special 
agreements.  Jhis  rule  is  subject  to  the 
qualification  that  trustees  cannot  make  any 
advantage  to  themselves  out  of  the  trust  fund  ; 
and  If  they  make  more  than  legal  Interest, 
they  shall  pay  more,  as.  If  they  make  usuri- 
ous loans,  they  shall  be  charged  with  all 
their  gains  from  the  use  of  the  money.  If 
the  trustee  cannot  show  what  amount  of  in- 
terest he  has  received,  he  shall  be  charged 
with  legal  interest  from  the  time  when  the 
regular  investment  ought  to  have  been  made. 
There  may  be  an  exception  to  the  rule  that 
a  deposit  of  the  trust  money  in  bank  in  the 
name  of  the  trustee,  or  a  mixing  of  the  trust 
fund  with  his  own,  will  impose  a  liability 
of  legal  Interest.  There  must  be  some  ele- 
ment of  a  breach  of  trust  in  the  transaction, 
or  a  breach  of  duty."  1  Perry,  Tr.  ^  468. 
There  are  cases  of  comparatively  recent 
date,  however,  in  which  compound  interest 
has  been  held  proper  by  the  supreme  court 
of  one  state,  and  refused  by  that  of  another, 
where  the  cases  appear  to  be  surrounded  by 
quite  similar  circumstances.  This  will  be 
seen  by  a  comparison  of  Clark's  Estate,  Merri- 
field's  Estate,  and  Re  Eschrich*s  Estate,  supra, 
with  the  case  of  Cruce  v.  Cruce,  supra,  where, 
apparently  under  very  similar  facts,  the  Cal- 
ifornia court  allowed  7  per  cent,  compounded 
by  annual  rests,  while  the  supreme  court  of 
>Iissouri  allowed  only  simple  Interest  at  the 
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legal  rate  of  10  per  cent.  But  in  the  treat- 1 
ment  of  the  latter  case,  after  referrin>^  to  the  | 
fact  that  **the  rule  of  exacting  interest  from 
delinquent  trustees  has  nowhere  been  enforced  | 
more  rigorously"  than  in  Missouri,  it  was 
said  that  if  the  interest  had  been  compounded 
by  annual  rests,  "at  the  low  rate  of  6  per 
cent,"  it  would  have  been  allowed  to  pass. 
"But,  as  every  case  must  be  determined  ac- 
cording to  the  facts  and  circumstances  pecu- 
liar to  it,  I  am  satisfied,*"  says  the  author 
of  that  opinion,  "that  it  would  be  in- 
equitable to  order  interest  compounded  at  the 
high  rate  of  10  per  cent  per  annum  against 
the  respondent.  My  reasons  for  this  con- 
clusion are  as  follows :  First,  the  account 
extends  through  fifteen  years.  The  result  of 
the  computation,  like  all  such  arithmetical 
results,  would  be  surprising  and  excessive. 
It  would,  in  my  judgment,  exceed  whsLt 
could  be  expected  from  any  prudent  and  care- 
ful administration  of  the  estate  under  ordi- 
nary circumstances.  I  think  it  would  be  a 
marvelous  achievement  for  any  trustee  of 
ordinary  skill  and  prudence  to  keep  a  fund 
of  1(5,000  or  $6,000  so  constantly  and  se-  ; 
curely  invested  for  a  period  of  fifteen  years  j 
as  to 'produce  the  net  result  of  compound  in-  ! 
terest  at  10  per  cent  per  annum.  In  the  or- 
dinary course  of  events,  there  would  neces- 1 
sarily  be  intervals  of  irregular  length  be-  | 
tween  investments,  not  to  say  anything  of 
possible  loss  and  depreciation  of  security. 
The  ability  of  investing  the  interest  an- 
nually, as  soon  as  collected,  may  well  be 
doubted  when  we  consider  its  moderate  vol- 
ume, and  the  frequency  with  which  it  would 
have  to  be  put  out.  The  exaction  of  com- 
pound interest  at  such  a  high  rate  for  so 
long  a  period  of  time  would,  in  my  judg- 
ment, be  a  departure  from  the  leading  prin- 
ciple, which  requires  the  chancellor  to  ap- 
proximate, as  near  as  possible,  the  actual 
or  presumed  gains  and  profits  of  the  fund." 
Cruce  V.    Cruce^  supra. 

The  theory  upon  which  the  court  exacted 
such  extraordinary  rates  of  compound  inter- 
est from  the  executor  in  the  case  at  bar  was 
that,  according  to  the  testimonv  of  the  bank- 
ers, money  could  have  been  foaned.  at  the 
time  in  question,  at  such  rates.  Nowhere 
in  the  record  is  there  shown  any  proof  as  to 
the  net  result  of  loaning  money  during  a 
given  period,  even  by  such  experienced  finan- 
ciers as  bankers,  after  deducting  expenses 
and  losses,  in  order  to  ascertain  the  net  prof- 1 
its  which  could  be  derived  from  the  use  of 
money  by  way  of  interest.  Without  any  such 
inquiry,  the  rates  of  18,  15,  and  12  per  cent 
were  designated  by  the  court  for  stated  per- 
iods of  the  administration,  and  the  referee 
was  directed  to  compute  at  those  rates,  dur- 
ing such  periods,  compounding  by  annual 
rests.  Would  it  not  be  somewhat  analogous 
if,  in  a  given  case,  it  was  found  a  bailee  of 
another's  carriage  horse  had  kept  and  used 
it  for  the  period  of,  say,  five  years,  and,  in 
order  to  charge  the  bailee  with  the  profit  of 
such  use.  the  court  should  take  pr(x)f  of  the 
price  for  a  livery  animal,  of  like  quality, 
for  one  day,  and  without  further  inquiry  as 
to  expense  of  feeding  or  care,  or  as  to  the  I 
time  such  animal  would  ordinarily*! le  idle,  I 
the  court  should  order  the  case  to  a  referee  I 
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to  cast  the  aggregate  for  the  whole  period  at 
the  price  stated  for  a  day,  and  enter  judg- 
ment accordingly?  If  liverymen  could  so 
reckon  profit,  their  prosperity  would  no  doubt 
be  far  different  than  practical  experience 
demonstrates.  So,  if  loans  of  money  were 
always  promptly  returned  at  maturity 
with  the  stipulated  interest,  and  the  gross 
rate  was  never  diminished  by  loss  or 
delay  through  deterioration  of  securi- 
ties, death,  disaster,  or  fraud,  or  by  the 
expense  of  constant  attention  to  such 
affairs,  the  employment  of  professional 
services,  of  litigation,  and  so  .forth,  even 
then  it  would  not  be  possible,  in  practice, 
to  make  the  gain  compound  along  the  line 
of  the  highest  rates  attainable,  because,  in 
practice,  it  would  not  be  possible  to  reloan 
the  money  and  the  accumulated  interest  the 
instant  it  was  due.  If  the  debtor,  through 
stubborn  neglect  or  misfortune,  is  delinquent 
in  payment^  the  law  must  be  resorted  to, 
and  for  such  delay  it  w^ill  not  require  from 
the  delinquent  debtor  compound  interest ;  so 
that  in  demanding  return  of  compound  inter- 
est, at  the  loaning  rate,  in  such  instances 
(which  are  not  infrequent  in  experience), 
the  law  would  demand  on  the  one  hand,  of 
the  trustee,  what  it  would  not  allow  him  to 
collect  on  the  other.  The  problem  of  com- 
pound interest,  when  set  in  hiotion,  moves 
on  for  its  allotted  period  with  the  certaintv 
of  time  and  mathematics.  All  other  condi- 
tions are  assumed.  It  considers  no  delay, 
no  failure,  no  expense  ;  its  assumed  creditors, 
forever,  with  the  regularity  of  perpetual  mo- 
tion, obey  an  assumed  demand  ;  and  the  gain 
in  turn  is  presumed  to  be  reloaneil  the  in- 
stant of  its  payment.  The  problem  contem- 
plates constant  accretion  by  a  composite  pro- 
cess, but  no  diminution ;  it  omits  no  farthing, 
nor  allows  any  to  escape  when  gathered — not 
even  so  much  as  the  expense  of  postage,  or 
the  wear  of  shoe  leather,  to  make  a  demand. 
The  thriftiest  management  and  most  fortu- 
nate consummation  in  practice  cannot  hope 
to  reach  the  quotient  gathered  by  the  problem 
in  the  long  run,  unless  odds  are  given,  in 
fixing  the  rate  to  l»e  compounded,  to  offset 
the  expenses,  delays,  and  failures  met  with 
in  practical  experience.  But  with  allowance 
for  such  contingencies,  in  fixing  such  rate, 
no  doubt  common  experience  will  admit  that 
it  is  practical  to  gain  compound  interest ; 
and  it  has  been,  no  doubt  justly,  held 
equitable,  in  accounting  with  trustees,  where 
they  have  in  their  hands  money  for  accum- 
ulation, or  which  was  made  Uy  accumulate, 
or  has  been  used  for  the  trustee's  profit,  to 
require  compound  interest.  But  the  rate 
must  be  fixed  with  due  consideration,  or  the 
result  will  be  found  out  of  all  proportion  to 
what  could  have  been  accomplished  in  the 
field  of  practical  affairs.  We  are  suggesting 
here  nothing  new,  for  these  conditions  have 
undoubtedly  been  considered,  if  not  men- 
tioned in  detail,  by  courts  of  equity,  as 
shown  in  the  fact  that  they  have,  in  genenil. 
gauged  their  requirements  accordingly.  But 
sometimes,  as  might  have  been  expected  in 
the  application  of  an  abstract  mathematical 
rule,  the  exact  relation  of  which  to  practi- 
cal results  is  not  easily  detected,  some  haid- 
ship  may  have  been  worked. 
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There  is  evidence  in  the  record  to  the  ef- 
fect that,  from  time  to  time  during  the  period 
in  question,  banking  institutions  contracted 
»to  pay,  for  the  use  of  funds  left  with  them 
for  a  stated  time,  a  certain  rale  of  interest 
per  annum.  That  is  the  only  evidence  in  the 
o-ecord  which  approaches  a  safe  criterion  from 
which  there  might  have  been  found  the  meas- 
ure of  net  profits,  or.  in  other  words,  the  net 
•earnings  which  could  be  counted  on  for  the 
use  of  money  by  way  of  interest.  While 
this  testimony  did  not  take  that  form  of  in- 
quiry exactly,  it  is  evidence  of  what  money 
•could  have  earned,  placed  in  such  institu- 
tions ;  they  insuring  the  safety  thereof,  so  far 
-as  their  own  responsibility  went,  and  bear- 
ing the  expense  and  loss  incident  to  its  use. 
The  tendency  of  this  evidence,  more  than 
any  other  in  the  record,  is  to  show  what  such 
.financial  institutions  could  afford  to  pay  for 
the  use  of  money,  and  insure  its  safety,  and 
hetLT  the  expense  and  loss  incurred  in  hand- 
ling. Who  are  more  likely  to  get  greater 
profit  from  the  use  of  money,  under  fairly 
safe  and  conservative  conditions  of  handlin/j, 
than  bankers?  If  there  are  other  financiers 
>or  business  men  who  can  do  better,  is  it  not 
likely  bankers  would  learn  the  way  and  adopt 
it?  But,  if  we  measure  this  executor's  re- 
'turns  by  that  criterion,  a  balance  is  found 
in  his  favor ;  for,  when  the  rate  in  the  banks 
went  below  8  per  cent,  the  evidence  is  that 
he  kept  on  returning,  at  that  rate,  on  moneys 
to  the  credit  of  the  estate  not  in  bank.  If 
we  look  to  the  precedents  in  the  books,  we 
find,  too,  that  the  returns  of  this  executor, 
made  without  delinquency  or  any  suspicion 
of  fraud,  rise  above  the  exactions  from  trus- 
tees, by  way  of  compound  interest,  in  cases 
where  their  accounts  were  delinquent  and  con- 
duct culpable.  Shall  a  iudgment  of  greater 
-seyerity  be  pronounced  in  this  case  than  in 
such?  It  appears  from  numerous  precedents 
from  all  sections  of  the  country  that  this  case 
would,  in  those  courts,  be  dismissed,  because 
the  executor  has  volimtarily  and  promptly 
made  returns  of  income  double  what  could 
have  been  obtained  by  the  course  contem 
plated  by  the  testator's  will,  and  more  than 
the  banks  would  have  allowed  during  a  con- 
siderable portion  of  the  time,  and  more  than 
the  courts  have  found  equitable  to  exact  in 
accountings  with  trustees  whose  conduct  was 
found  grossly  detrimental  to  the  interests  of 
the  estate.  This  must  be  admitted.  And, 
even  granting  the  worst  that  has  been  asserted 
against  the  executor  in  the  case  at  bar, — the 
temporary  use  of  certain  of  the  trust  funds  in 
private  affairs,  which  is  made  the  occasion 
for  exacting  compound  interest  in  several 
cases,  as  we  have  seen, — still  it  appears,  and 
is  not  disputed,  that  this  executor  has  seen 
to  it  that  the  estate  in  no  way  suffered  det- 
riment therefrom,'  and  gainea  considerably 
thereby.  If  a  man's  foot  slip,  or  if  he  stum- 
bles, and  then,  resrathering  himself,  walks 
uprightly,  and  delivers  his  burden  in  advance 
of  all  others,  witliout  one  whit  missing,  shall 
he  be  turned  upon,  and  scourged  with  a  se- 
verity exceeding  that  laid  upon  one  who  re- 
fuses to  proceed  with  the  discharge  of  his 
iluty  altogether?  It  may  be  answered  that, 
if  one  who  wavers  is  allowed  to  go  without 
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punishment,  others  will  walk  unsteadily. 
This  answer  does  not  meet  the  situation.  If 
he  was  found  delinquent  it  would  be  time  to 
consider  of  his  punishment,  but  if,  not  find- 
ing him  delinquent  in  any  respect,  more  is 
exacted  than  for  entire  neglect,  absolute  de- 
fault would  be  encouraged  by  such  unjust 
judgment. 

But,  laying  aside  all  figures  of  speech,  as 
not  much  to  be  indulged  in  judicial  investi- 
gations, and  viewing  all  phases  of  this  case 
fn  the  plainest  fashion,  it  appears  that,  if 
heavier  judgment  is  laid  on  such  a  case  as 
this,  the  court  will  thereby  designate  the 
plane  of  its  exactions  much  higher  than  any 
court  has  attempted  to  maintain,  so  far  as 
we  have  been  able  to  discover.  With  the 
carefulest  investigation  of  the  law  and  facts, 
our  deliberate  judgment  is  drawn  to  a  nega- 
tive conclusion  on  every  vital  point  in  this 
case.  There  is  no  hardship  in  this,  for  the 
executor  must  have  managed  the  affairs  of 
the  estate  with  solicitude  for  the  welfare  of 
the  heirs,  and  that  his  management  has  been 
largely  fruitful  of  benefits  to  them  is  frank- 
ly admitted.  Such  results  do  not  come 
from  indifference  or  neglect.  In  render- 
ing the  extraordinary  judgment  in  this 
case,  we  think  the  leatned  judge  of  the 
court  below  must,  without  the  delibera- 
tion usually  manifested,  have  adopted  views 
urged  by  the  forceful  eloquence  of  petition- 
er's counsel ;  but  things  only  assumed,  in 
whatsoever  eloquent  phrase,  or  forms  only 
painted,  however  real  they  seem  at  first  im- 
pression, cannot  support  the  judgment  of  a 
court. 

An  order  will  tJierefore  he  entered,  reversing 
tJie  judgment  in  this  proceeding,  and  remand- 
ing the  case,  with  directions  to  enter  judg^ 
ment  in  the  court  below  dismissing  this  pro- 
ceeding, at  the  cost  of  petitioner. 

Pemberton*  Ch,  J.,  and  De  Witt,  ./., 
concur. 

A  rehearing  was  subsequently  granted, after 
which,-on  March  12,  1894, the  following  opin 
ion  was  handed  down  : 

Per  Curiam: 

Since  the  determination  of  this  appeal, 
motion  for  rehearing  has  been  presented  and 
^iveu  careful  consideration,  besides  allow- 
ing counsel  the  unusual  privilege  of  argu- 
ment to  more  fuller  expound  the  grounds  on 
which  rehearing  is  demanded.  Neverthe- 
less, there  has  been  no  exposition  of  points 
wherein  the  court  overlooked  or  errone- 
ously applied  any  pertinent  or  controlling 
authorities  or  material  facts  in  the  original 
determination.  On  the  contrary,  this  retro- 
spection of  the  case,  in  the  light  of  motion 
for  rehearing,  tends  to  confirm  the  views  of 
the  court  heretofore  expressed,  as  fully  in  ac- 
cord with  the  authorities  and  facts,  and  that 
a  just  and  proper  determination  was  reached. 
The  same  will  therefore  be  allowed  to  stand 
as  originally  announced. 

This  motion  for  rehearing,  however,  raises 
anew  pointin  the  case,  which  hitherto  was  nei- 
ther presented  in  the  brief  nor  in  the  argument 
on  appeal ;  nor  does  it  appear  that  consid. 
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eration  thereof  was  bad  in  tbe  trial  court, — 
namely,  that  in  certain  years  the  probate 
court  of  Lewis  and  Clarke  county,  then  hav- 
ing jurisdiction  of  said  estate,  allowed  the 
executor  a  higher  rate  of  commission  by  1 
per  cent  than  the  statute  then  provided :  in 
other  words,  it  is  asserted  that,  at  certain 
times  when  5  per  cent  commission  was  al- 
lowed the  executor,  the  statute  prescribed 
only  4  per  cent.  It  is  obvious,  this  being  a 
court  or  review,  and  not  of  original  inquiry 
in  these  matters,  it  should  not  enter  upon  an 
investigation,  or  make  any  order,  touching 
this  question,  for  the  reason  already  men- 
•tioned,— tiiat  no  inquiry  or  determination  on 
that  feature  of  the  case  appears  to  have  been 


made  by  the  trial  court.  Therefore,  there  is  no 
order  or  determination  of  the  trial  court  to  re- 
view on  that  point.  The  trial  court  denied  ilie 
executor  all  commissions,  on  grounds  which 
did  not  touch  the  question  of  his  having  been 
allowed  by  the  probate  court  a  rate  exceeding 
that  provided  by  statute.  That  particular 
question  seems  not  to  have  been  adjudicated. 
But  whatever  inquiry  or  order  concerning 
the  readjustment  of  said  commission  on  xiui 
ground  alleged  may  be  pertinent,  it  should,  in 
the  first  instance,  be  proceeded  with  in  the 
trial  court. 

Tfie  motion  for  rs?iearing  mil  therefore  be  tU- 
nied. 
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T. 

Samuel  ARNDT. 

E,  W.  BLISS  COMPANY,  Intervener,  Appt. 

(26  Or.  121.) 

ConsiipnorB  caAnot  impress  ftindb  of  the 
oonstg^eesin  thehajidb  of  a  receiver 
'With  a  trust  lien  for  tbe  proceeds  of  groods 
sold.  If  the  coDSlffDees  dissipated  such  proceeds  in 
paying  current  expenses  of  their  business,  al- 
though the  claims  against  tbe  funds  in  the  re- 
ceiver's bands  were  thereby  diminished. 

(July  B,  1894.) 

APPEAL  by  intervener,  tbe  E.  W.  Bliss 
Company,  from  a  decree  of  the  Circuit 
Court  for  Clatsop  County  denying  its  claim  to 
a  preferred  lien  upon  the  assets  of  the  partner- 
ship of  Arndt  &  Ferchen  to  settle  the  affairs 
of  which  the  suit  was  brought.     Affirmed, 

The  facts  suflSciently  appear  in  the  opinion. 

Messrs.  Snow  ft  MeCamant,  for  appel- 
lant: 

The  court  erred  in  holding  that  the  equitable 
lien  of  a  principal,  whose  funds  have  been  mis- 
appropriated, is  enforceable  only  against  the 
specific  property  into  which  the  agent  has  con 
verted  it. 

An  agent  or  trustee,  who  mingles  the  prop- 
erty of  his  principal  with  his  individual  prop- 
erty, does  not  thereby  constitute  the  relation  of 
creditor  and  debtor  between  himself  and  his 
principal,  but  makes  the  trust  fund  a  charge 
on  all  the  assets  of  his  estate. 

Knatchbull  v.  Hallett,  L.  R.  13  Ch.  Div. 
696,  86  Moak,  Eng.  Rep.  779,  and  cases  there 
cited;  Central  Sat.  Bank  v,  Connecticut  Mut. 
L.  Ins.  Co.  104  U.  S.  54,  26  L.  ed.  693:  Union 
Stock  Yards  Aat.  Bank  v.  Gillespie,  137  U.  S. 
411,  84  L.  ed.  724;  San  Diego  County  v.  Cali- 
fornia Nat.  Bank,  52  Fed.  Rep.  59;  I'hompson 


NOTB.— In  connection  with  the  present  case  on 
the  subject  of  trachig  a  trust  into  the  proceeds  of 
trust  property,  see  the  caf>e  next  foliowing,Muhlen- 
berg  V.  Northwest  Loan  &  T.  Co.  j>o8/,  667;  also  iwte» 
to  First  Nat.  Bank  v.  Hummel  (Colo.),  8  L.  R.  A.  788, 
Little  V.  Cbadwiok  (Mass.)  7L.R.A.670,  and  Philadel- 
phia Nat.  Bank  v.  Dowd  (C.  C.  E.  D.  N.  C.)  2  L.  R.  A. 
480. 
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V.  Gloucester  City  Sav,  Inst.  (N.  J.)  6  Cent. 
Rep.  828;  Smith  v.  Combs,  49  N.  J.  Eq.  42li: 
MeUod  V.  Evans,  66  Wis.  401,  57  Am.  Rep. 
287;  h'rancisY.  Evans,  69  Wis.  115;  Bowers  v. 
Evaiis,  71  Wis.  138;  Independent  Dist.  v.  King. 
80  Iowa,  497;  Davenport  PUnc  Co,  v.  Lamp,  SO 
Iowa.  722;  HarHson  v.  Smith,  83  3Io.  217,  53 
Am.  Rep.  571;  Stoller  v.  Coates,  88  Mo.  620: 
Myers  v.  Board  of  Education,  51  Kan.  87;  Peak 
V.  Ellicott,  80  Kan.  156,  46  Am.  Rep.  90:  In 
graham  v.  Ellicott,  30  Kan.  163:  Firai  Nat. 
Bank  v.  Hummel,  14  Colo.  259,  8L.  R.  A.  78S: 
Continental  Nat.  Bank  v.  Weems,  69  Tex.  489; 
Brocchus  V.  Morgan  (Tenn.)  5  Cent.  L.  J.  53; 
2  Lewin,  Tr.  394  ei  seq.;  Mecheni,  Agencv, 
536. 

Messrs.  Fulton  Brothers*  for  respondent: 

The  facts  stated  in  the  petition  do  pot  entitle 
appellant  to  a  Hen  upon  any  property  in  the 
hands  of  the  receiver  ur  to  priority  in  the  order 
of  payment. 

It  IS  incumbent  upon  the  parly  asserting  the 
lien  to  trace  the  funds  he  seeks  to  have  im- 
preased  with  a  trust  character  into  the  re- 
ceiver's possession,  either  in  their  origioal  form 
or  some  specific  property  or  fund,  and  the  bur- 
den of  identification  is  upon  him. 

Perry,  Tr.  3d  ed.  §128;  Re  Covin's  PeUtiou 
V.  Gleason,  105  N.  Y.  256;  Northern  Dakot*i 
Elev.  Co.  V.  Clark,  3  N.  Dak.  26;  Commereial 
Nat.  Bank  v.  Armstrong.  39  Fed.  Rep.  6?*4; 
Ellison  V.  Moses,  95  Ala.  221;  Thompson's  App. 
22  Pa.  16;  Story.  Eq.  Jur.  1257,  1259;  ilopkih/ 
App.  (Pa.)  8  Cent.  Rep.  860;  Farmers  &  M. 
Nat.  Bank  v.  King.  57  Pa.  208;  2  Pom.  Eq. 
Jur.  §§  1051-1058;  Union  Nat.  Banky.  GoeU. 
138  111.  127;  Englar  v.  Offutt,  70  Md.  78;  Phil 
adelpliia  Nat.  Bank  v.  Doted,  38  Fed.  Rep.  17^, 
2  L.  R.  A.  480;  Lathrop  v.  Bampton,  31  Cal. 
23.  89  Am.  Dec.  141;  GoldthwaiU  v.  ERi^on, 
99  Ala.  497;  Sc7iool  Tmstees  v.  Kirwin,  25 
111.  78. 

Lord,  Ch.  J. ,  delivered  the  opinion  of  tlie 
coutt : 

This  i's  a  suit  to  establish  a  preference  and 
a  lien  upon  the  assets  of  the  partnership  ot 
Arndt  &  Ferchen,  in  the  hands  of  B.  W. 
Robinson  as  receiver,  for  certain  moneys  al- 
leged to  have  been  received  in  trust  by  said 
firm.    The  facts  are  substantially  these  \    The- 
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plaintiff  and  defendant  were  partners  engaged 
in  the  foundry  business  under  the  firm  name 
of  Arndt  &  Berchen,  and,  not  being  able  to 
agree  in  regard  to  the  management  of  the 
business,  the  plaintiff  instituted  a  suit  pray- 
ing for  an  accounting,  and  for  a  dissolution 
of  the  partnership,  and  that  in  the  interim  the 
property  of  the  partnership'  be  turned  over 
to  a  receiver,  who  should  manage  the  same 
subject  to  the  orders  of  the  court.  The  re- 
ceiver, having  been  appointed,  took  charee 
of  the  property  and  business  of  the  firm,  and, 
after  managing  it  several  months,  he  was 
directed  by  the  court  to  sell  the  property  of 
the  partnership  in  his  hands,  and  turn  into 
court  the  proceeds  of  such  sale,  together  with 
such  collections  as  he  might  make  of  partner- 
shi p  accounts.  Under  this  order  about  $3, 000 
was  paid  into  court  for  distribution  among 
the  creditors  of  the  firm.  In  the  meantime  the 
E.  W.  Bliss  Company  was  permitted  by 
the  court  to  intervene  in  the  suit,  whereupon 
it  tiled  its  petition,  praying  for  the  allow- 
ance of  a  claim  against  the  partnership  for 
the  sum  of  $2,114,  together  with  interest 
thereon  from  July  15,  1892:  that  it  be  de- 
creed to  have  a  preferred  lien  on  all  assets 
of  the  partnership  for  said  sum,  and  that  the 
receiver  be  directed  to  pay  the  same  to  the 
petitioner.  The  facts  upon  which  the  inter- 
vener bases  its  claim  are,  substantially,  that 
the  firtn  of  Arndt  &  Ferchen  had  represented 
the  Bliss  Company  as  its  agents  in  the  sale 
of  its  goods  on  commission ;  that  accounts 
were  rendered  from  time  to  time  to  said  com- 
pany, but  that,  without  its  knowledge,  it  had 
been  the  custom  of  the  firm  to  mingle  the 
sums  received  from  sales  made  for  such  com- 
pany with  other  moneys  of  the  firm  ;  that  the 
moneys  so  received  were  deposited  in  the  bank 
to  the  credit  of  such  partnership,  and  that  the 
firm"  checked  against  it  to  pay  the  running 
expenses  of  the  partnership,  to  purchase  new 
machinerv,  to  purchase  merchandise  after- 
wards sold  by  the  partnership,  to  pay  the 
salaries  and  wages  of  emplov^s,  .  .  .  and 
that  the  moneys  of  vour  petitioner  so  received 
by  said  Arndt  &  P^rchen  have  been  so  min- 
gled with  the  funds  of  said  Arndt  &  Ferchen 
that  it  is  impossible  to  follow  them  into 
any  specific  property."  The  petition  was 
attacked  by  demurrer,  on  the  ground  that  it 
did  not  state  facts  sufficient  to  constitute  a 
cause  of  suit,  which  demurrer  was  overruled, 
the  court  holding  that  the  intervener  was  en- 
titled to  have  any  specific  property  or  fund 
of  the  partnership  into  which  it  could  trace 
its  money  impressed  with  a  lien  in  its  favor. 
The  court  then  referred  the  case  toC.  E. 
Runyon,  Esq. ,  fqr  the  purpose  of  ascertaining 
whether  the  firm  had  received  any  money 
from  the  sale  of  the  goods  or  wares  of  the 
company  as  its  factor,  and,  if  so,  what  dis- 
position was  made  of  it.  Thereafter  the  re- 
ceiver filed  an  answer  denying  that  the  firm 
of  Arndt  A  Ferchen,  since'  the  year  1884,  or 
at  any  time,  has  been  employed  by  the  peti- 
tioner as  its  factor,  or  sold  any  goods  or  wares 
for  or  on  its  account,  «tc.  This  answer  was 
deemed  insufficient  to  constitute  a  defense, 
and,  no  other  answer  being  interposed,  and 
the  intervener  having  failed  to  avail  itself 
of  the  opportunity  afforded  by  the  court  to 
29  L.  R.  A. 


show  by  evidence  that  its  money  was  in  the 
partnership  fund,  the  court  proceeded  to  pass 
upon  the  question  raised  by  the  petition,  and 
held  that  the  amount  claimed  therein  should 
be  allowed,  but  denied  the  preference  sought 
by  the  petitioner.  From  this  decree  the  corn- 
pan  v  has  brought  this  appeal. 

The  facts  show  that,  if  the  claim  of  the 
Bliss  Company  is  preferred,  it  will  ab8orl> 
the  entire  assets  of  the  firm,  leaving  nothing 
for  its  other  creditors.  The  case  is  rendered 
important  by  the  nature  of  the  question  in- 
volved and  the  number  of  other  cases  depend- 
ent upon  its  decision.  Upon  the  admitted 
facts  there  is  no  pretense  that  the  money  de- 
rived from  the  sale  of  the  intervener's  goods 
forms  anv  part  of  the  fund  now  awaiting 
distribution  at  the  hands  of  the  court.  It  is 
conceded  that  the  money  so  collected  has 
been  appropriated  to  the  payment  of  debts, 
the  purchase  of  stock,  and  the  payment  of  the 
running  expenses  ot  the  partnership  while  the 
firm  was  conducting  its^  business.  But  it  is 
claimed  that,  where  an' agent  or  trustee  has 
wrongfully  used  or  appropriated  the  prop- 
erty or  funds  of  another,  it  creates  an  equita- 
ble charge  upon  his  whole  estate,  or  a  pre- 
ferred lien  upon  his  assets.  This  is  put 
on  the  ground  that  such  Atate  is  thereby  in- 
creased, or  that  his  assets  would  have  been 
less  but  for  the  wrongful  use  or  appropriation 
of  the  trust  fund,  and  consequently  that  it 
cannot  be  supposed  that  such  fund  is  wholly 
lost,  but  that  it  exists  in  a  substituted  form 
as  a  part  of  such  estate  or  assets,  although 
it  cannot  be  pointed  out,  or  directly  traced. 
That  there  may  be  cases  to  which  such  ar- 
gument is  applicable  may  be  conceded,  —as, 
where  the  trust  fund  has  gone  into  and  re- 
mains in  the  assets  which  are  sought  to  be 
charged, — but  its  force  is  not  perceived  where 
such  fund  is  dissipated,  or  used  in  the  pay- 
ment of  debts  or  the  expenses  of  business. 
The  equitable  right  to  follow  and  retake  from 
the  possession  of  a  trustee  property  wrong- 
fully appropriated  by  him,  or  from  those  in 
privity  with  him,  who  are  not  bona  fide  pur- 
chasers for  value,  so  long  as  it  can  be  traced, 
whether  it  remains  in  its  original  or  in  a 
substituted  form,  upon  the  ground  that  such 
property,  in  whatever  form,  is  subject  to  the 
trust  in  favor  of  the  owner,  is  well  estab- 
lished. "Formerly,"  Mr.  Justice  Bradley 
says,  "the  equitable  right  of  following  mis- 
applied money  or  other  property  into  the 
hands  of  the  parties  receiving  it  depended 
upon  the  ability  of  identifying  it ;  the  equity 
attaching  only  to  the  very  property  misap- 
plied. This  right  was  first  extended  to  the 
proceeds  of  the  property,  namely,  to  that 
which  was  prociired  in  place  of  it  by  ex- 
change, purchase,  or  sale.  But  if  it  became 
confused  with  other  property  of  the  same 
kind,  so  as  not  to  be  distinguishable,  with- 
out any  fault  on  the  part  of  the  possessor, 
the  equity  was  lost.  Finally,  however,  it 
has  been  held  as  the  better  doctrine  that  con- 
fusion does  not  destroy  the  equity  entirelv, 
but  converts  it  into  a  charge  upon  the  entire 
mass,  giving  to  the  party  injured  by  the  un- 
lawful diversion  a  priority  of  right  over  the 
other  creditors  of  the  possessor.  This  is  as 
far  as  the  rule  has  been  carried."    leveling- 
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Uuysm  V.  Nvgent,  36  Fed.  Rep.  238.     Mr. 
Pomeroy  says:    "Equity  regards  the  cestui 
que  trunt,  in  all   instaoces  except  that   last 
mentioned  in  favor  of  creditors,  although 
without  any  legal  title,  and  perhaps  with- 
out any  written  evidence  of  interest,  as  the 
real  owner,  and  entitled  to  all  the  rights 
and  consequences  of  such  ownership.    .    .     . 
No  change  in  the  form  of  the  trust  property, 
effected  by  the  trustee,  will  impede  the  rights 
of  the  beneficial  owner  to  reach  it  and  to  com- 
pel its  transfer,  provided  it  can  be  identified 
as  a  distinct  fund,  and  is  not  so  mingled  up 
with  other  moneys  or  property  that  it  can  no 
longer  be  specifically  separated."    2  Pom. 
Eq.  Jur.  §  1058.     This  equitable  doctrine  is 
put  upon  the  ground  that  the  real  owner  has 
the  right  to  retake  and  reclaim  his  property, 
through  all  its  transformations  and  forms,  so 
long  as  it  may  be  traced,  whether  its  identity 
is  preserved  or  is  merged   into  a  mass  of 
which  it  forms  a  part.     To  accomplish  this 
end,  when  such  trust  property  has  been  min- 
gled into  a  mass  of*  which  it  forms  a  part, 
but  its  identity  is  lost,  equity  affords  relief 
by  creating  a  charge  or  lien  upon  such  mass 
for  its  ascertainable  value.    The  right  to  such 
relief  has  its  basis  in  the  right  of  property, 
and  **8imply  asserts,"  as  Andrews, "J.,  says, 
"the  right  of  the  true  owner  to  his  own  prop- 
erty."   Re   Gavin's  Petition  v.  Gleason^  105 
N.  Y.  262.     But,  whether  such  owner  seeks 
to  recover  specific  property  or  to  create  a  lien 
upon  a  mass  or  fund,  he  must  trace  such 
property,  and  show  that  it  belongs  to  him, 
or  that  it  has  gone  into  and  then  remains  in 
the  mass  which  he  seeks  to  impress  with  a 
lien  or  charge.     In  such  cases  the  question 
to  be  determined  always  is.  whether  the  trust 
property  or  fund,  or  the  proceeds  thereof,  is 
traceable  into  any  specific  property  or  fund. 
Before,  therefore,  one  claiming  to  be  a  trust 
creditor  can  be  entitled  to  a  lien  or  preference 
over  other  creditors,  he  must  make  it  appear 
that  the  fund  or  property  of  the  debtor  which 
he  seeks  to  affect  with  such  lien  or  preference 
includes  the  trust  property,  or  the  proceeds 
thereof.     "If  it  appears,"  said  Andrews,  »/., 
"that  trust  property  has  been   wrongfully 
converted  by  the  trustee,  and  constitutes,  al- 
though in  a  changed  form,  a  part  of  the  as- 
sets, it  would  seem  to  be  equitable,  and  in 
accordance  with  equitable  principles,  that 
the  things  into  which  the  trust  property  has 
been  changed  should,  if  required,  be  set  apart 
for  the  trust,  or,  if  separation  is  impossible, 
that  priority  of  lien  should  be  adjudged  in 
favor  of  the  trust  estate  for  the  value  of  the 
trust  property  or  funds,  or  proceeds  of  the 
trust  property,  entering  into  and  constitut- 
ing a  part  of  the  assets."     Re  dirin's  Peti- 
tion V.   Gleason,  supra.      See.  also.  Atkinson 
V.    Rochester   Printing   Co.    114  N.    Y.   168; 
Holmes  v.   Oilman,  138  N.  Y.  369,  20  L.  K. 
A.  566.     Hence,  so  long  as  the  trust  property 
can  be  traced  and  followed  into  the  hands  of 
the  debtor,  his  estate  is  subject  to  the  trust ; 
but  when  it  has  been  dissipated,  and  is  no 
longer  traceable,  there  remains  nothing  to 
be  the  subject  of  the  trust  and  the  equitable 
right  of  the  cestui  que  trust  to  follow  it  fails. 
"When  trust  money,"  said  Allen,  J.,  "be- 
comes so  mixed  up  with  the  trustee's  indi- 
39  L.  R.  A. 


vidual  funds  that  it  is  impossible  to  trace 
and  identify  it  as  entering  into  some  specific 
property,  tlie  trust  ceases.  The  court  will 
go  as  far  as  it  can  in  thus  tracing  and  fol- 
lowing trust  money ;  but  wlien.  as  a  matter 
of  fact,  it  cannot  be  traced,  the  equitable 
right  of  the  cestui  que  trust  to  follow  it  fails, " 
Little  V.  Chadwick,  151  Mass.  109,  7  L.  R. 
A.  570.  To  the  same  effect  are  Englar  v. 
Ojfutt,  70  Md.  78;  Thompson's  App.  2a  Pa. 
16 ;  Columbian  Bank's  EstaU,  147  Pa.  422 ; 
Sherwood  v.  Milford  State  Bank,  94  Mich.  78 ; 
Central  Nat.  Bank  v.  Connecticut  Mut,  L. 
Ins.  Co.  104  U.  8.  54,  26  L.  ed.  693 ;  Peters 
V.  Bain,  133  U.  8.  670.  33  L.  ed.  686 ;  Union 
Nat.  Bank  v.  Goetz,  138  HI.  127;  Ooodell  v. 
Buck,  67  Me.  514 ;  8tory,  Eq.  Jur.  §g  1258, 
1259;  1  Lewin.  Tr.  241. 

From  these  authorities  we  draw  the  con- 
clusion that,  when  the  trust  property  has 
been  dissipated  by  the  trustee,  and  forms  do 
part  of  his  estate,  X\ie  cestui  que  trust  has  do 
longer  any  remedy  in  equity  to  fix  a  charge 
upon  the  estate  of  such  trustee,  but  must  come 
in  and  share  with  the  general  creditors.  Nor 
do  we  find  anything  in  Be  UalletVs  Estate^ 
L.  R.  13  Oh.  Div.  696.  to  the  contrary.  In 
that  case,  Jessel,  M.  R.,  said:  "The  guid- 
ing principle  is.  that  a  trustee  cannot  assert 
a  title  of  his  own  to  trust  property.  If  be 
destroys  a  trust  fund  by  dissipating  it  alto- 
gether, there  remains  nothing  to  be  the  sub- 
ject of  the  trust.  But,  so  long  as  the  trust 
property  can  be  traced  and  followed  into  other 
property  into  which  it  has  been  converted, 
that  remains  subject  to  the  tnist."    Id.  719. 

Within  the  principles  announced  by  these 
authorities  the  petitioner  is  not  entitled  to 
relief  upon  the  facts  stated  in  his  petition, 
because  it  is  not  shown  that  the  fund  paid 
into  court  by  the  receiver  and  awaiting  dis- 
tribution includes  any  of  the  proceeds  of  the 
trust  property,  or  forms  any  part  thereof. 
The  admitted  facts  show  that  the  moneys  de- 
rived from  the  sale  of  the  intervener's  prop- 
erty has  been  used  in  the  payment  of  debts 
and  otherwise  dissipated,  so  that  such  moneys 
can  no  longer  be  traced  or  shown  to  form  any 
part  of  the  fund  which  is  sought  to  be  charged 
with  a  preferred  lien.  The  cases  in  conflict 
with  this  doctrine,  and  mainly  relied  upon 
in  support  of  the  intervener's  contention,  are 
McTmhI  v.  Etans,  66  Wis.  401.  57  Am.  Rep. 
287;  Francis  v.  Evans,  69  Wis.  115;  Bo^e^ers 
v.  Emns,  71  Wis.  133;  Davenport  Plow  Co. 
V.  T^mp,  80  Iowa,  722 ;  Peak  v.  Ellicott,  30 
Kan.  156,  46  Am.  Rep.  90;  Harrison  v. 
Smith,  88  Mo.  210.  53  Am.  Rep.  571 ;  StoUer 
V.  Coates,  88  Mo.  514 ;  Smith  v.  Combs,  49  N. 
J.  Eq.  420.  It  is  enough  to  say  that  none 
of  the  Wisconsin  cases  received  the  consent 
of  the  entire  court,  and  have  recently  been 
overruled  in  Nonotuek  Silk  Co.  v.  Flanders. 
87  Wis.  237.      The  recent  cases  of  Slater  v. 

(Mental  Mills,  18  R.   I.  ,  and  SfiUlds  ▼. 

Thomas,  71  Miss.  260,  ably  review  and  criti- 
cise the  doctrine  of  the  cases  cited  in  support 
of  the  contention  for  the  intervener,  and  reach 
conclusions  adverse  to  it.  The  distinction 
between  funds  remaining  in  the  estate,  and 
which  go  to  swell  it.  and  funds  which  have 
been  dissipated,  or  used  in  the  payment  of 
debts,  and  do  not  remain  in  the  estate,  is 
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made  clear  and  applied.  To  the  argument 
that  the  relation  of  debtor  and  creditor  does 
not  exist  between  the  trustee  and  cestui  que 
trust  whose  property  he  has  wrongfully  con- 
verted or  appropriated,  Stiness,  J.,  in  Slater 
V.  (JrienUil  Mills,  supra,  says:  "The  fact 
that  the  cestui  que  trust  has  not  entered  into 
the  relation  of  debtor  and  creditor  with  the 
trustee  does  not  affect  the  question.  So  long 
as  he  seeks  to  recover  what  he  can  show  tu 
be  his  own,  he  is  in  the  position  of  an  owner ; 
but  when  he  cannot  do  this  and  seeks  to  re- 
cover payment  out  of  the  trustee*s  general 
estate,  he  is  in  the  position  of  a  cr^itor. " 
Unless,  therefore,  he  can  show  that  the  specific 
property  claimed  is  his,  or  that  the  trust 
fund  has  gone  into,  and  forms  a  part  of,  the 
estate  he  seeks  to  charge,  he  is  entitled  to  no 
lien  or  preference,  but  must  prove  his  claim, 
and  share  with  the  other  creditors.  It  re- 
sults from  these  views  that  there  was  no  er- 
ror, and  the  decree  must  be  affirmed. 


J.  C.  MUHLENBERG 

NORTHWEST    LOAN    &      TRUST   CO. 

et  al. 

(25  Or.  182.) 

No  equitable  lien  ezlete  upon  ftinde  of  a 
bajik  in  the  hands  of  a  receiver,  in  favor  of  one 
who  deposited  money  in  the  bank  for  a  Bpecial 
purpose,  if  the  bank  was  permitted  to  use  the 
money  in  the  course  of  its  regruJar  business  so 
that  no  part  of  it  can  be  Identifiod  in  the  re- 
ceiver's hands. 

(Decemtier  81, 1884.) 

pROSS- APPEALS  from  a  decree  of  the  Cir- 
\J  cuit  Court  for  Multnomah  County  in  a 
proceeding  brought  to  establish  a  lien  upon 
the  assets  of  the  defendant  corporation  in  the 
haods  of  its  receiver;  the  plaintiff  appealing 
from  so  much  of  the  decree  as  refused  to  per- 
mit it  to  issue  execution  for  the  enforcement 
of  its  lien,  and  defendants  appealing  from  so 
much  of  the  decree  as  established  the  lien. 
HeKfTsed  on  defendanVs  appeal. 

Plaintiff  and  his  assignors  seat  to  the  de- 
fendant corporation  certain  money  with  in- 
structions to  pay  the  same  to  the  mortgagees 
of  a  tract  of  land  of  which  plaintiff  and  his 
assignors  were  part  owners.  None  of  the  par- 
ties had  accounts  with  the  company,  and  the 
money  was  simply  to  be  handed  over  by  U  in 
part  payment  of  the  mortgage.  It  was  not  so 
applied,  but  was  turned  into  the  general  assets 
of  the  company. 

A  decree  was  entered  establishing  the  lien 
but  rehising  to  permit  executions  to  issue  to 
enforce  it,  and  from  this  decree  both  parties  ap- 
pealed. The  case  was  submitted  to  be  gov- 
erned bv  the  decision  which  should  be  reached 
in  Ferchen  v.  Arndt,  26  Or.  121,  ante,  «64,  and 
the  decision  in  that  case  resulted  in  a  reversal 


Note.- See    ateo  case   preceding  and  fuotnute 
thereto. 

On  the  question,  when  a  deposit  Is  special  so  that 
title  remains  in  the  depositor,  see  Mutual  Ace. 
Asso.  V.  Jacobs  (111.)  16  L.  R.  A.  616,  and  note. 
2»  L.  R.  A. 


of  this  case  upon  defendant's  appeal.  A  mo- 
tion for  rehearing  was  subsequently  made. 

Further  facts  appear  in  the  opinion. 

Messrs.  Snow  ft  MeCamant  for  plaintiff. 

Messrs.  Oeslan  Franklin  Pazton  and 
Williams,  Wood  ft  Linthieum  for  de- 
fendants. 

Bean,  Ch. «/.,  delivered  the  opinion  of  the 
court: 

This  case  having  been  submitted  in  April 
last  on  the  theory  that  it  involved  substan- 
tially the  same  question  as  Ferelien  v.  Arndt, 
26  Or.  121,  ante,  664,  and  Sltarpe  v.  Bartman, 
26  Or.  181,  submitted  about  the  same 
time,  the  opinion  in  the  Ferchen  Case 
was  supposea  to  be  decisive  of  the  case 
now  under  consideration.  But  appel- 
lant's counsel  seek,  by  a  petition  for  re- 
hearing, to  escape  the  effect  of  that  deci- 
sion by  claiming  now.  for  the  first  time,  that 
the  pleadings  in  this  case  show  that  the 
money  for  which  plaintiff  claims  a  lien,  or 
its  proceeds,  was  in  the  possession  of  the 
trustee  bank  at  the  time  of  its  suspension, 
and  constitutes  a  part  of  the  assets  in  the 
receiver's  hands.  This  is  a  highly  tech- 
nical construction  of  the  pleadings,  at  vari- 
ance with  the  whole  theory  upon  which  the 
case  was  tried,  and  is  manifestly  contrary  to 
the  facts  as  disclosed  by  the  testimony.  The 
money  for  which  plaintiff  seeks  to  enforce  a 
lien  was  received  by  the  bank  prior  to  the 
19th  day  of  June,  1893,  and  was  commingled 
with  and  used  as  a  part  of  its  general  funds, 
in  the  usual  course  of  its  business,  from  that 
time  until  its  suspension,  on  the  29th  of  the 
following  July;  and  there  is  no  evidence  to 
show  tbat  any  part  of  it  or  its  proceeds  were 
in  the  possession  of  the  bank  at  the  tim^of 
its  suspension  nor  have  since  come  into  the 
hands  of  the  receiver.  It  is  clear,  therefore, 
that  upon  the  facts  plaintiff  is  not  entitled 
to  a  lien  upon  any  of  the  assets  of  the  bank 
in  the  hands  of  the  receiver,  for,  as  said  by 
Chief  Justice  Lord  in. the  FercJien  Case:  "Be- 
fore, therefore,  one  claiming  to  be  a  trust 
creditor  can  be  entitled  to  a  lien  or  prefer- 
ence over  other  creditors,  he  must  make  it  ap- 
pear that  the  fund  or  property  of  the  debtor 
which  he  seeks  to  affect  with  such  lien  or 
preference  includes  the  trust  property,  or  the 
proceeds  thereof. **  The  answer  alleges  that 
the  moneys  mentioned  in  the  complaint  were 
deposited  with  the  bank  to  be  paid  to  a  debtor 
of  the  plaintiff  and  his  assignor  on  the  order 
of  Murkle ;  that  after  its  receipt  the  bank 
notified  Markle  of  the  same,  and  he  there- 
upon offered  to  pay  it  to  such  debtor,  but 
that  he  refused  to  receive  it,  and  **that 
said  Markle  therefore  permitted  said  moneys 
to  remain  on  deposit  with  said  trust  com- 
pany, where  the  same  were  at  the  time  it  was 
forced  by  financial  embarrassment  to  suspend 
its  business,"  It  is  contended  that  the  por- 
tion of  the  answer  quoted  is  an  allegation  or 
admission  that  the  moneys  of  plaintiff  were  in 
the  bank  either  in  specie  or  in  some  changed 
form  at  the  time  of  its  suspension,  but,  when 
construed  in  connection  with  the  subject- 
matter  of  the  allegation  of  which  it  forms  a 
part,  it  was  evidently  not  so  intended,  but 
only  to  aver  that  the    money  remained  on 
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deposit  with  the  bank  in  the  sense  that  they 
stood  on  the  books  of  the  concern,  to  the  credit 
of  the  plaint! if  and  his  assignors.  This  seems 
to  us  manifest  when  it  is  remembered  that  the 
complaint  alleges,  and  the  answer  admits, 
that  the  bank  placed  the  moneys  of  plaintiff 
'^in  its  treasury,  for  use  in  connection  with 
its  banking  business,  and  that,  having  been  so 
placed  in  the  treasury  aforesaid,  they  were 
paid  out  in  the  course  of  its  business  affairs 
as  a  banking  institution ;  that  thereupon  the 
defendant  wholly  destroyed  the  identity  of 
plaintiff's  said  remittance,  and  the  identity 
of  the  moneys  of  the  other  parties,  paid  over 
to  it  in  trust  as  aforesaid  ;"  and  "that,  by  rea- 
son of  the  wrongful  mingling  of  the  moneys 
of  plaintiff  and^'the  other  parties  aforesaid, 
it  is  impossible  to  follow  the  moneys  so  paid 
to  the  defendant  company,  and  that  the'same 
are  wholly  incapable  of  identification.*''  The 
complaint  seems  to  have  been  drawn  and  the 
case  was  tried  on  the  theory  that  plaintiff 
could  not  trace  his  money,  or  the  proceeds 
thereof,  into  the  hands  of  the  receiver.     This 


position  is,  in  our  opinion,  fully  warrantctl 
by  the  record.  No  allusion  is  made  by  ap 
pell  ant  in  his  brief  to  the  alleged  admis- 
sions of  the  answer,  nor  was  his  contention 
in  this  court  that  he  was  entitled  to  a  Men 
because  his  money,  or  the  proceeds  thereof. 
were  actually  in  the  possession  of  the  re- 
ceiver, but  on  the  doctrine  that  (quoting  from 
the  brief)  **  where  funds  come  into  the  hands 
of  a  trustee,  impressed  with  a  trust  in  favor 
of  the  principal,  and  are  wrongfully  mingled 
by  the  trustee  with  his  own  funds,  so  as  ti> 
be  incapable  of  identification,  the  cestui  qvc 
trvst  has  an  equitable  lien  on  all  the  assets 
of  the  defaulting  trustee  to  the  amount  of 
the  fund  so  misappropriated."  In  our  opin- 
ion, therefore,  there  is  nothing  in  the  record 
in  this  case  to  exempt  it  from  the  rule  an- 
nounced in  Ferehen  v.  Arndt  and  applied  il 
the  SJiarpe  Case,  the  facts  of  which  appellant 
states  in  his  brief  are  "substantially  identi- 
cal" with  those  in  the  case  under  considera- 
tion. 

77ie  petition  for  rehearing  is  therefore  denied. 
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George  TUCKER  el  al. 
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1  •  A  statute  requiringr  the  use  of  an  of- 
ficial ballot  may  properly  be  deemed  neccs- 
^ry  by  the  leg^ialature  in  order  to  secure  to  the 
voters  a  full  and  fair  election  and  an  accurate 
and  honest  count,  (|nd  does  not  impair  the  con- 
stitutional risrhts  of  the  voters. 

8.  A  statute  making:  an  official  ballot 
compulsory  in  the  election  of  city  offi- 
cers* but  optional  in  the  election  of  town  officers, 
isnot  void  as  partial  nnd'Unequal  in  Its  operation 
upon  the  rights  of  voters. 

(October  19, 18»5.) 

EXCEPTIONS  by  plaintiff  to  a  ruling  of 
the  Superior  Court  for  Hampshire  County 
directing  a  verdict  for  defendants  in  an  action 
brought  to  recover  damages  for  defendants*  re- 
fusal to  accept  a  ballot  offered  at  a  recent  elec- 
tion at  which  defendants  were  election  offlcers. 
Overruled. 

The  material  portions  of  the  statute  under 
which  defendants  acted  were  as  follows: 

Acts  of  1893.  chap.  417,  ^  129:  "All  ballots 
for  use  in  elections  of  city  officers  in  a  city 
shall  be  prepared  and  furnished  by  the  city 
clerk  of  such  city." 

Sec.  130:  "On  the  back  and  outside,  when 
folded,  of  each  ballot,  shall  be  printed  the 
words  'Offlcial  Ballot  for,'  followed  by  the  de- 
signation of  the  voting  precinct  or  town  for 
which  the  ballot  is  prepared,  the  date  of  the 
election,  and  a  facsimile  of  the  signature  of 

Note.— On  the  question,  how  far  the  riffht  to 
vote  is  absolute,  see  note  to  State  v.  Blake  (N.  J.) 
:55  L.  R.  A.  480. 
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.    .    .     the    city  clerk    ....   who    La- 
caused  the  ballot  to  be  prepared." 

Sec.  168:  **No  ballot  without  the  official 
indorsement  .  .  .  shall  he  allowed  to  br. 
deposited  in  the  ballot  box." 

Sec.  178:  "No  ballot  shall  be  counted  in 
any  election  for  which  ballots  are  by  law  pro- 
vided at  the  expense  of  the  commonwealth  or 
of  the  city  or  town, 'unless  they  have  been  pn> 
vided  in  accordance  with  the  provisions  of  thi> 
act." 

Further  facts  appear  in  the  opinion. 

Mr.  Charles  G.  Delano,  for  plaintiff  : 

The  plaintiff  had  qualifications  prescribed 
by  the  constitution  and  had  the  right  tobrinir 
in  his  own  ballot  in  accordance  with  the  an- 
cient law  and  custom. 

Colo.  Act  1647;  Rub.  Stat.  chap.  7;  Ashhn 
V.  White,  1  Smith.  Lead.  Cas.  8th.  ed.  4^4: 
Lincoln  v.  Ilapgood,  11  Mass. '350. 

By  the  provision  of  an  official  ballot  tht- 
state  has  taken  away  the  general  ballot  of  nom 
ination  from  the  assembly  where  it  properly 
resides,  and  by  certifying  the  nomination  of 
the  dominant  party  only  compels  all  others  to 
act  without  a  candidate. 

The  law  is  unequal,  giving  a  great  advan 
tage  to  the  party  whose  ballot  is  printed  over 
the  written  ballot  of  its  opponent. 

1  Adams'  Works,  474;  Gov.  Message,  Acts 
1895. 

The  law  is  an  unnecessary  restraint  and  de- 
structive of  liberty. 

1  Bl.  Com.  126. 

The  compulsory  use  of  the  ballot  and  con- 
finement of  the  person  is  duress  of  imprison- 
ment, and  should  avoid  the  vote  as  it  does  :i 
bond. 

1  Bl.  Com.  136. 

The  tranquillity  of  the  New  England  elec 
tion  has  never  required  this  supervision. 

1  Kent,  Com  232. 

If  a  partisan  ballot  should  be  printed  al  the 
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public  expense  electioDs  are  not  free.  There 
is  uudue  influence. 

1  Bl.  Com.  178. 

The  right  to  cast  a  private  ballot  in  munici- 
pal affairs  was  early  conferred  upon  the  citi- 
zens of  towns  as  freemen  and  members  of  a  cor- 
poration, and  is  a  franchise  of  which  they 
cannot  be  deprived. 

Aahby  V.  White,  supra;  Dartmouth  College 
Trustees  v.  Woodward,  17  U.  S.  4  Wheat.  518, 
4  L.  ed.  629. 

Mr.  Albert  E.  Addis,  for  defendants: 

The  right  of  suffrage  is  not  a  natural  right, 
nor  is  it  an  absolute, unqualified  personal  right. 
It  is  aright  derived  in  this  country  from  con- 
stitutions and  statutes. 

McCrary,  Elections,  §  11;  State  v.  Dillon, 
33  Fla.  545,  22  L.  R.  A.  124;  Kinneen  v. 
Wells,  144  Mass.  497, 59  Am.  Rep.  105;  Capen 
V.    Foster,  12  Pick.  488.  23  Am.  Dec.  632. 

It  is  within  the  just  and  constitutional  limits 
of  the  legislative  power  to  require  the  use  of 
an  official  ballot  in  this  election. 

Capen  v.  Foster,  12  Pick.  489,  23  Am.  Dec. 
632. 

The  power  to  declare  a  legislative^nactment 
void  is  one  which  the  judge,  conscious  of  the 
fallibility  of  human  judgment,  will  shrink 
from  exercising  in  any  case  where  he  can,  con- 
scientiously and  with  due  regard  to  duty  and 
official  oath,  decline  the  responsibility. 

Cooley,  Const.  Lim.  159. 

In  passing  upon  the  validity  of  this  act  we 
are  to  be  guided  by  the  rule  that  a  deliberate 
act  of  the  legislature  must  be  upheld  if  it  can 
be  done  without  doing  violence  to  the  funda- 
mental law.  Its  reasonableness  or  justice,  so 
long  as  it  does  not  contravene  some  portion  of 
the  organic  law,  is  a  matter  for  legislative  con- 
sideration, and  not  subject  to  our  control. 

State  V.  Dillon,  supra. 

The  statute  is  an  important  one,  fifeneral  in  its 
application,  and  passed  by  the  legislature  as 
the  guardian  of  the  public  interests,  and  is  to 
be  upheld  unless  it  clearly  exceeds  its  powers. 
)^SewaU  V.  Robots,  115  Mass.  277. 

Field,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

It  is  necessary  in  this  case  to  determine  the 
constitutionality  of  Stat.  1893,  chap.  417. 
This  question  'was  discussed  in  Miner  v. 
Oliti,  159  Mass.  487,  but  the  court  there  ex- 
pressed no  opinion  upon  it.  The  defendants 
in  the  present  case  were  election  officers  at 
an  annual  election  for  city  officers  in  the 
city  of  Northampton,  and  refused  to  allow 
the  ballot  offered  by  the  plaintiff  to  be  de- 
posited in  the  ballot  box ;  and  the  ballot 
was  not  deposited,  and  was  not  counted  in 
the  election.  It  was  a  printed  ballot,  desig- 
nated in  print  at  the  head  of  it  as  the  "Reg- 
ular Prohibition  Ticket."  The  official  bal- 
lot provided  for  use  at  the  election  had  on 
it  the  names  of  the  candidates  of  the  Repub- 
lican and  the  Democratic  parties  for  office, 
but  no  other  names,  and  the  plaintiff  wished 
to  vote  for  the  candidates  of  the  Prohibition 
party.  The  plaintiff  was  a  duly  qualified 
voter,  whose  name  was  upon  the  check  list. 

The  qualifications  of  voters  for  town  and 
city  officers  are  not  prescribed  by  the  consti- 
tution, but  by  statute ;  but  we  do  not  think 
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it  necessary  to  consider  whether,  so  far  as 
the  (question  in  this  case  is  concerned,  a  dis- 
tinction can  be  made  between  the  powers  of 
the  general  court  to  prescribe  the  manner  of 
casting  ballots  at  elections  for  city  and  town 
officers,  and  at  elections  for  state  officers  or 
for  state  representatives  or  senators.  Article 
9  of  the  Declaration  of  Rights  of  the  Consti- 
tution is  as  follpws:  '*A11  elections  ought 
to  be  free;  and  all  the  inhabitants  of  this 
commonwealth  having  such  qualifications  as 
they  shall  establish  by  their  frame  of  govern- 
ment, have  an  equal  right  to  elect  officers, 
and  to  be  elected,  for  public  employments." 
This,  in  terms,  relates  to  inhabitants  having 
such  qualifications  as  are  established  by  the 
frame  of  government,  but  we  assume  that 
the  same  principles  apply  to  electors  whose 
qualifications  are  established  by  statute.  In 
regard  to  the  right  of  voting  for  state  officers, 
where  the  qualifications  are  prescribed  by  the 
constitution,  the  court,  in  Gapen  v.  Foster, 
12  Pick.  485,  23  Am.  Dec.  632,  says:  "And 
this  court  is  of  opinion  that  in  all  cases 
where  the  constitution  has  conferred  a  politi- 
cal right  or  privilege,  and  where  the  consti- 
tution has  not  particularly  designated  the 
manner  in  which  the  right  is  to  be  exercised, 
it^is  clearly  within  the  just  and  constitu- 
tional limits  of  the  legislative  power  to  adopt 
any  reasonable  and  uniform  regulations,  in 
regard  to  the  time  and  mode  of  exercising  that 
right,  which  are  designed  to  secure  and  fa- 
cilitate the  exercise  of  such  right  in  a  prompt, 
orderly,  and  convenient  manner.  Such  a  con- 
struction would  afford  no  warrant  for  such 
an  exercise  of  legislative  power  as,  under 
the  pretense  and  color  of  regulating,  should 
subvert  or  injuriously  restrain  the  right  it- 
self." See  Kinneen  v.  Wells,  144  Mass.  497, 
59  Am.  Rep.  105. 

The  principal  question,  then,  is  whether 
Stat.  1893,  chap.  417,  is  a  reasonable  regu- 
lation of  the  manner  in  which  the  right  to 
vote  shall  be  exercised,  or  whether  it  sub- 
verts or  injuriously  restrains  the  exercise  of 
this  right.  The  provisions  of  the  statute 
requiring  the  use  of  an  official  ballot  do  not 
touch  tlie  qualifications  of  the  voters,  but 
they  relate  to  the  manner  in  which  the  elec- 
tion shall  be  held.  In  general,  it  may  be 
said  that  the  so-called  "Australian  Ballot 
Acts,"  in  the  various  forms  in  which  they 
have  been  enacted  in  many  of  the  states  of 
this  country,  have  been  sustained  by  the 
courts,  provided  the  acts  permit  the  voter  to 
vote  for  such  persons  as  he  please,  by  leav- 
ing blank  spaces  on  the  official  ballot,  in 
which  he  may  write,  or  insert  in  any  other 
proper  manner,  the  names  of  such  persons, 
and  by  giving  him  the  means,  and  a  reason- 
able opportunity,  to  write  in  or  insert  such 
names.  State  v.  McMillan,  108  Mo.  153; 
Detroit  v.  Rush,  82  Mich.  532,  10  L.  R.  A. 
171 :  Atty-Oen.  v.  May,  99  Mich.  538.  25  L. 
R.  A.  325 ;  De  Walt  v.  Bartley,  146  Pa.  529, 
15  L.  R.  A.  771 ;  State  v.  Black,  54  N.  J.  L. 
446,  16  L.  R.  A.  769  ;  State  v.  Dillon,  32  Fla. 
545,  22  L.  R.  A.  124 ;  Slaymaker  v.  Phillips 
(Wyo.)  40  Pac.  Rep.  971;  People  y.  Wap- 
pinger's  Falls,  144  N.  Y.  616 ;  Sego  v.  Stod- 
dard, 136  Ind.  297,  22  L.  R.  A.  468 ;  Taylor 
V.  Bleakley  (Kan.)  28  L.  R.  A.  683;  Curran 
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V.  ClayUm,  86  Me.  42 ;  Wkitiam  v.  Zahorik 
(Iowa)  59  N.  W.  Rep.  57;  Bautrt  v.  SmiiK 
111  Mo.  45.  16  L.  R.   A.  754. 

Without  reciting  in  detail  the  provisions 
of  Stat.  1898,  chap.  417,  the  material  por- 
tions of  whicl),  relevant  to  the  present  case, 
are  referred  to  in  the  opinion  in  Miner  v. 
Olin,  »upra,  we  are  of  opinion  that,  for  the 
reasons  given  in  the  cases  cited  above,  the 
provisions  of  the  statute  requiring  the  use  of 
an  official  ballot  cannot  be  declared  uncon- 
stitutional. The  provisions  are  such  as  may 
properly  be  deemed  necessary  by  the  legisla- 
ture, in  order  to  secure  to  the  voters  a  full 
and  fair  election,  and  an  accurate  and  honest 
count  of  the  ballots :  and  they  do  not  impair 
the  rights  of  the  voters  to  such  an  extent  as 
to  warrant  a  court  in  holding  them  to  be  void 
on  the  ground  that  they  are  beyond  the  con- 
stitutional power  of  the  general  court. 

The  remaining  contention  of  the  plaintiff 
is  that  the  use  of  the  official  ballot  is  made 
compulsory  in  the  election  of  city  officers, 
and  optional  in  the  election  of  town  officers, 
and  that,  therefore,  the  statute  is  void,  as 
•  partial  and  unequal  in  its  operation  upon  \ 
the  rights  of  voters.  See  Stat.  1893,  chap,  j 
417,  ^55  129,  143,  173.  There  is  nothing  in 
the  constitution  which  requires  that  the  laws 
regulating  elections  for  city  and  town  offi- 
cers shall  be  uniform  throughout  the  com- 
monwealth, and  in  some  respects  the  laws 
regulating  elections  in  cities  for  city  officers 
have  always  been  different  from  those  regu- 
lating elections  in  towns  for  town  officers. 
See  Pub.  Stat.  chap.  7.  As  the  provisions 
of  the  statute  we  are  considering  do  not  af- 
fect the  qualifications  of  the  voters,  but 
merely  regulate  the  form  of  voting  by  ballot, 
it  may  well  be  that  in  small  towns  it  is  not 
always  desirable  or  necessary  that  all  the 
precautions  be  taken  against  mistake,  force, 
fraud,   or  intimidation   in  elections  which 


ought  to  be  taken  in  cities  and  Iftrire  towns, 
where  there  are  manv  voters.  Tliere  are 
many  provisions  of  the  statutes  concemlog^ 
elections  which  require  cities  to  do  certaia 
things  which  towns  are  not  required  to  do ; 
and  some  provisions  concerning  cities  and 
towns  are  made  to  take  effect  only  upon  a 
vote  of  the  city  council,  or  of  the  inhabit- 
ants, adopting  the  provisions.  One  or  two 
illustrations  are  sufficient :  By  article  2  of 
the  Amendments  of  the  Constitution,  the 
general  court  is  empowered  to  constitute  city 
governments,  and  **to  prescribe  the  maoner 
of  calling  and  holding  public  meetings  of 
the  inhabitants  in  wards  or  otherwise,  for 
the  election  of  officers  under  the  constitution, 
and  the  manner  of  returning  the  votes  given 
at  such  meetings."  Rev.  Stat.  chap.  4,  %;  12. 
contains  the  general  provisions  In  force  at 
the  time  these  statutes  took  effect,  concern- 
ing the  manner  of  conducting  elections,  but 
section  12  of  the  chapter  is  as  follows :  **  In 
the  citv  of  Boston  the  several  elections  pro- 
vided for  in  this  chapter  shall  be  conducted 
according  to  the  provisions  of  the  act  estab- 
lishing t^e  city  of  Boston,  and  of  the  sev- 
eral acts  in  addition  thereto."  Rev.  Stat, 
chap.  15,  ^34,  is  as  follows :  •*The  election 
of  town  clerks,  selectmen,  assessors,  school 
committees,  and  town  treasurer,  and  also  of 
the  moderator  of  the  meetings  held  for  the 
choice  of  town  officers,  shall  be  by  written 
ballots,  and  the  election  of  all  other  town 
officers  shall  be  in  such  mode  as  the  meeting 
shall  determine."  See  Pub.  Stat.  chap.  27. 
§  80.  In  matters  which  concern  the  form  of 
holding  elections,  in  the  absence  of  anything 
in  the  constitution  prescribing  the  manner 
in  which  the  elections  shall  be  held,  we  are 
of  opinion  that  the  provisions  need  not  be 
the  same  for  all  the  cities  and  towns  of  the 
commonwealth. 
Judgment  for  the  defendants. 
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William  H.  MOYER,  Appt., 

V. 

Aaron  T.  VAN  DE  VANTER,  Respt. 
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1.  A  general  exception  **to  these  find- 
ini^  of  ftict  ajid  conclusions  of  Utw  and 

to  each  of  them"  is  not  sufficient  to  raise  any 
question  for  review  by  the  supreme  court. 

2.  Ballots  will  not  be  vitiated*  in  the  ab- 
sence of  fraud,  by  the  fact  that  the  official  stamp 
required  by  statute  to  be  placed  on  them  was  not 
so  placed  until  they  were  returned  by  the  electors 
to  be  placed  in  the  box,  having  jfone  into  the  pos- 
session of  the  electors  unstampod. 

8*  A  law  forbidding^  the  connting  of 
ballots  upon  which  the  election  officers 
have  not  placed  their  Initials  cannot  be 
sustained  where  the  constitution  provides  that 
persons  possessinor  certain  qualifications  **sball  be 
entitled  to  vote  at  all  elections." 

NOTB.— As  to  constitutional  rifrbt  to  vote,  see 
State  V.  Rlake  (N.  J.)  25  L.  R.  A.  4«0.  and  note:  also 
Cole  V.  Tucker  (Mass.)  an(e,  668. 
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4.  Failure  of  election  officers  to  provide 
booths  which  comply  with  the  law  is  a  mere  Ir- 
rearularity  which  will  not  render  void  the  votee 
cast  in  that  precinct. 

(July  28, 1806.) 

APPEAL  bjr  plaintiff  from  a  judgment  of 
the  8u|>erior  Court  for  King  County  in 
favor  of  defendant  in  an  action  brought  to  eon- 
test  the^  title  of  defendant  to  the  office  of  sheriff 
of  King  County.     AJfirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs,  Wlnsor,  Bush  ft  Morris,  John 
B.  Hart,  and  White  ft  Monday*  for  ap- 
pellant: 

'  The  court  below  erred  in  its  first  conclusion 
of  law,  (hat  the  ballots  having  no  initials  of 
election  officers  thereon  were  fegal  votes,  and 
that  the  provision  of  law  requiring  such  in- 
dorsement, and  declaring  that  unless  so  in- 
dorsed they  should  be  void,  and  no  officer 
should  cdunt  them,  was  directory  merely. 

Cook  V.  State,  90  Tenn.  407, 18  L.  R.  A.  183: 
Ackers  v.  Howard,  L.  R.  16  Q.  B.  Div.  740; 
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Peariie  v.  Mortice,  2  Ad.  &  El.  96;  Contested 
EUclion  of  Owen  Cvstek,  136  Pa.  459;  DeWalt 
V.  Bartleu.  146  Pa.  529,  16  L.  R.  A.  771;  Peo- 
ple V.  Onondapa  County  Canvassers,  129  N.  Y. 
895, 14  L.  R.  A.  624;  People  y.  Dutehefs  County 
Suprs,  135  N.  Y.  522;  Parvin  v.  Wimberg,  130 
Ind.  561.  15  L.  R.  A.  775;  Bechtelv.  AlMn,  134 
iDd.  193;  Sego  v.  Stoddard,  136  Ind.  297,  22 
L.  R.  A.  468;  StaU  v.  Gay  (Minn.)  60  N.  W. 
Hep.  677;  AtlyOen.  v.  May,  99  Mich.  588,  25 
L.  R.  A.  325;  WTiittam  v.  2aAof»A:  (Iowa)  59 
N.  W.  Rep.  58;  State  v.  Hagen  (Iowa)  60  N. 
W.  Rep.  110;  Spurgin  v.  Thompson,  37  Neb.  39. 

The  elector  takes  his  right  to  vole  under 
sucli  regulations  for  secrecy  and  purity  as  the 
legislature  may  make,  not  inconsistent  with  the 
fundamental  law. 

State  V.  Connor,  86  Tex.   133;  AttyQen.  v.  i 
May,  supra;  Londoner  v.  People,  15  Colo.  557;  \ 
Parvin  v.  Wimberg,  supra;   Woodward  v.  Sar-  \ 
sons,  L.   R.  10  C    P.  747;   Phillips  v.    Gof, 
L.  R.  17  Q.  B.  Div.  812:  Ackers  v.  Howard,  L. 
R.  16  Q.  B.  Div.  753;  Kearns  v.  Edicards  (N. 
J.)  28  Atl.  Rep.  725;  Talcott  v.  Phitbriek,  59 
Conn.  472,  10  L.  R.  A.  150. 

The  mandatory  provisions  of  the  law  in  re- 
gard to  securing  the  purity  and  secrecy  of 
elections  are  not  to  be  disregard,ed  by  election 
officers,  nor  by  the  courts  in  an  election  con- 
test. 

Atty-Gen.  v.  McQuade,  94  Mich.  439;  State 
V.  Connor,  supra;  Jones  v.  QUdewell,  58  Ark. 
161,  7  L.  R.  A.  831;  StaU  v.  Taylor,  108  N.  C. 
196,  12  L.  R.  A.  202;  StaU  v.  McElroy,  44  La. 
Ann.  796.  16  L.  R.  A.  278;  Gaston  v.  Lamkin, 
115  Mo.  20;  StaU  v.  Stibert,  116  Mo.  416; 
StaU  V.  SUin,  35  Neb.  848;  StaU  v.  Gay,  Wood- 
ward V.  Sarsons,  and  Phillips  v.  Goff,  supra; 
Uawes  V.  4^*7^,  56  Iowa,  395;  Kearns  v.  Ed- 
wards, bupra. 

Even  where  the  statute  uses  the  word 
"may'*  in  prescribing  the  duties  of  officers,  if 
the  doing  of  the  thing  is  for  the  sake  of  justice, 
or  for  the  public  good,  the  word  "may"  is  to 
be  construed  as  * 'shall." 

Rex  and  Reg.  v.  Barlow,  2  Salk.  609;  Reg.v. 
Tithe  Comrs.  14  Q.  B.  459;  Sutherland,  Stat. 
Conslr.  ^  461. 

Messrs.  Donworth  ft  Howe,  in  addition 
to  the  other  counsel  for  appellant,  in  support 
of  petition  for  rehearing: 

Holding  section  391,  1  HilFs  Code,  in  con- 
flict with  the  constitution  in  effect  wipes  out 
the  possibility  of  enforcing  the  Australian  bal- 
lot system  in  the  state  of  Washington;  and  is 
in  conflict  with  the  construction  given  to  like 
statutes  under  like  constitutional  provisions  by 
the  court  of  last  resort  in  every  state  in  this 
Union,  which  had  handed  down  an  opinion 
upon  the  question. 

People  V.  Onondaga  County  Canvassers,  129 
N.  Y.  895,  14  L.  R.  A.  624;  PeopU  v.  Person, 
64  Hun,  327,  affirmed  135  N.  Y.  613;  StaU  v. 
Gay  (Minn.)  60  N.  W.  Rep.  677;  State  v.  Rns- 
sell,  84  Neb.  116.  15  L.  R.  A.  740;  StnU  v. 
Stein,  35  Neb.  878;  Parvin  v.  Wimberg,  180 
Ind.  561. 15  L.  R.  A.  775;  Tebbev.  Smith  (Cal.) 
rwst,  678;  Slaymaker  v. Phillips  (Wyo.)  40  Pac. 
Rep.  971. 

Messrs.  Brady,  Gay  ft  McBride,  An- 
drew F.  Burleiffh,  and  Struve,  Allen, 
Hufphes  ft  McMicken,  for  respondent: 

The  statutes  respecting  the  exercise  of  the 
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elective  franchise  by  the  individual  voter 
should  be  strictly  construed  and  the  same  held 
to  be  mandatory.  ' 

Brown  v.  MeCollnm,!^  Iowa,  479:  Whittam 
V.  Zahorik  (Iowa)  59  N.  W.  Rep.  57;  Curran 
V.  Clayton,  ^6  Me.  42;  Kearns  v.  Edwards  (N. 
J.)  28  Atl.  Rep.  723;  Parvin  v.  Wimberg,  130 
Ind.  661,  15  L.  R.  A.  775;  Ellis  v.  Glaser,  102 
Mich.  396. 

The  rule  of  construction  of  statutes  govern- 
ing the  conduct  of  election  officers  in  absence 
of  fraud  is  always  liberal. 

Ellis  V.  Glaser,  supra;  Pennington  v.  Hare 
(Minn.)  62  N.  W.  Rep.  116;  State  v.  Gay 
(Minn  )  60  N.  W.  Rep.  676;  People  v.  Avery, 
102  Mich.  672;  Boyd  v.  MilU,  53  Kan.  594,  25 
L.  R.  A.  486;  Lindsirom  v.  ManisUe  County 
Canvassers,  94  Mich.  467,  19  L.  R.  A.  171; 
Blankinship  v.  Israel,  132  III.  514:  Stinson  v. 
Sweeney,  17  Nev.  309;  Miller  v.  Pennayer,  28 
Or.  364;  Wilds  ▼.  State  Board  of  Canvassers, 
50  Kan.  144. 

Scott,  J.,  delivered  the  opinion  of  the 
court : 

The  parties  hereto  were  rival  candidates  at 
the  last  general  election  for  the  office  of  sheriff 
of  King  county.  The  county  canvassing 
board  found  that  respondent  was  entitled  to 
the  office,  and  declared  him  elected  thereto, 
whereupon  a  certificate  of  election  was  issued 
to  him.  Within  a  few  days  thereafter,  ap- 
pellant filed  a  statement  of  contest,  alleg- 
ing matters  to  show  that  he  had  receiv^ 
the  greatest  number  of  legal  votes  and  was 
entitled  to  the  office.  Issue  was  taken  by  the 
respondent  upon  certain  of  the  material  mat- 
ters alleged,  and  a  trial  was  had,  which  re- 
sulted in  favor  of  the  respondent,  and  this 
appeal  was  taken  therefrom.  A  number  of 
findings  of  fact  were  made  by  the  lower 
court,  which,  with  certain  conclusions  of  law 
based  thereon,  were  duly  reduced  to  writing 
and  made  a  part  of  the  case.  Whereupon  ap- 
pellant excepted  as  follows :  "To  these  find- 
ings of  fact  and  conclusions  of  law,  and  to. 
each  of  them,  the  contestant  excepts."  An 
objection  was  made  by  the  respondent  to  a 
consideration  of  any  of  the  evidence  intro- 
duced, or  errors  alleged  with  reference  there- 
to, on  the  ground  that  no  sufficient  excep- 
tion was  taken  to  any  fact  found  by  the 
lower  court ;  and.  under  repeated  holdings  of 
this  court  heretofore,  this  objection  must  be 
sustai ned.  As  a  conseq  uence  thereof,  the  case 
presented  upon  appeal  is  much  abbreviated  ; 
many  of  the  questions  sought  to  be  raised  by 
the  appellant  are  eliminated;  and  the  only 
question  left  for  our  consideration  is  whether 
the  facts  so  found  by  the  lower  court  are  an- 
tagonistic to  the  conclusions  of  law  and  judg- 
ment. Appellant's  main  contention  in  this 
respect  is  based  upon  the  seventh  finding, 
which  is  as  follows :  "I  find  that  in  Frank- 
lin precinct  there  were  194  votes  cast  and 
counted  for  Aaron  T.  Van  de  Vanter,  the  de- 
fendant and  contestee,  and  seventeen  votes  for 
William  H.  Moyer,  the  plaintiff  and  con- 
testant, for  said  office  of  sheriff,  which  said 
votes  entered  into  and  formed  a  part  of  the 
total  legal  votes  hereinbefore  found  by  me  to 
be  cast  for  each  of  the  said  contestant  and  con- 
testee, to  wit :  on  the  part  of  Van  de  Vanter, 
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entered  into  and  made  a  part  of  the  4,880 
votes  80  counted ;  on  the  part  of  Moyer,  en- 
tered into  and  became  a  part  of  the  4.373  so 
counted  for  him.  I  further  find  that  the  elec- 
tion officers  of  Franklin  precinct  failed  to 
place  upon  any  of  said  ballots  the  initials  of 
the  inspector  or  any  judge  thereof  before  the 
said  ballot  was  deposited  in  the  ballot  box. 
And  I  further  find  that  a  blank  ballot  was 
given  to  each  and  every  elector,  without 
either  the  official  stamp  or  the  initials  of  an 
election  officer  thereon ;  and  said  elector  took 
said  ballot,  and  the  same  was  marked  by  said 
elector  and  returned  by  him  to  the  election 
officers,  when,  in  the  presence  of  the  elector, 
the  inspector  of  said  election  placed  upon 
said  ballot  the  official  stamp,  furnished  for 
that  purpose  by  the  county  auditor,  in  pur- 
suance of  law,  after  which  the  said  ballot 
was  folded  and  placed  within  the  ballot  box, 
wherein  it  was  kept  until,  at  the  time  of  the 
counting  by  the  election  officers,  and  at  the 
close  of  the  polls,  all  of  the  ballots  of  said 
precinct  were  counted,  and  returned,  in  a 
sealed  box,  by  a  special  messenger,  to  the 
county  auditor,  in  the  manner  directed  by 
law.  I  further  find,  from  the  evidence  and 
stipulations  in  this  case,  that  the  ballots 
voted  by  the  electors,  in  each  and*every  in- 
stance, were  placed  in  the  said  box,  and  that 
the  said  ballots  had  been  safely  kept,  and  were 
produced  into  this  court  as  an  original 
exhibit,  a^  evidence  of  the  said  recount.  I 
further  find  that  the  election  officers  of  Frank- 
lin  precinct  were  in  close  and  watchful  at- 
tendance at  the  polls  and  of  the  ballot  box 
and  ballots  during  the  entire  election  ;  that  no 
ballots  were  used  except  those  received  from 
the  election  judges,  or  taken  under  their  di- 
rection ;  that  the  election  was  held  in  an  or- 
derly manner ;  that  the  votes  were  counted 
and  returned  to  the  county  auditor  as  re- 
quired by  law  ;  and  that  the  votes  so  returned 
were  the  votes  actually  cast  at  Franklin  pre- 
cinct at  said  election. "  The  important  ques- 
tion to  be  determined  is,  whether  the  vote  cast 
in  this  precinct  could  be  counted,  the  initials 
of  no  one  of  the  election  officers  having  been 
written  on  any  of  the  ballots.  The  law  pro- 
vides that  there  shall  be  printed  on  the  back 
of  the  ballots,  with  the  rubber  or  other  stamp 
provided  for  that  purpose,  the  designation 
"official  ballot,"  the  name  or  number  of  the 
election  precinct,  the  name  of  the  county,  the 
date  of  the  election,  the  name  and  official 
designation  of  the  clerk  who  furnishes  the 
tickets  to  the  judges  of  election,  and  that  the 
inspector  or  one  of  the  judges  shall  also  write 
his  initials  thereon.  Gen.  Stat.  ^§  382,  884. 
The  ballots  bore  the  proper  stamp,  and  the 
fact  that  it  was  not  placed  thereon  before  they 
were  delivered  to  the  electors,  but  was  done 
when  they  were  returned  to  be  deposited  in 
the  ballot  box,  was  but  an  irregularity  which 
could  not  vitiate  them  in  the  absence  of  any 
fraud.  Section  391  is  as  follows:  "In  the 
canvass  of  the  votes,  any  ballot  which  is 
not  indorsed,  as  provided  in  this  chapter,  bv 
the  official  stamp  and  initials,  shall  be  void, 
and  shall  not  be  counted,  and  any  ballot  or 
parts  of  a  ballot  from  which  it  is  impossible 
to  determine  the  elector's  choice  shall  be 
void,  and  shall  not  be  counted ;  provided 
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that  when  a  ballot  is  sufficiently  plain  to 
gather  therefrom  a  part  of  the  voter's  inten- 
tion, it  shall  be  the  duty  of  the  judges  of 
election  to  count  such  part."    If    the  lan- 
guage of  this  section  can  be  given  its  full 
force,  all  the  ballots  cast  in  this  precinct 
were  rendered   void  by  the  failure  of  the 
election  officers  to  comply  therewith,  in  not 
having  one  of  their  number  write  his  initials 
thereon  ;  and  the  effect  of  it  would  be  to  dis- 
franchise all  voters  in  that  precinct  for  that 
election.     The  Constitution  (sec.  1,   art.  6) 
provides  that  all  male  persons  of  the  age  of 
twenty-one  years  or  over,  possessing  certain 
qualifications  spnecified,  "^ shall  be  entitled  to 
vote  at  all  elections ;"  and  section  6  reads  as 
follows:    "All  elections  shall  be  by  ballot. 
The  legislature  shall  provide  for  such  method 
of  voting  as  will  secure  to  every  elector  ab- 
solute secrecy  in  preparing  and  depositing 
his  ballot."    Can  the  legislature  enact  a  law 
whereby  election  officers  can  practically  dis- 
franchise all  the  electors  of  a  precinct,  where 
the  electors  themselves  are  not  at  fault?    If 
so,  the  constitutional  guaranty  is  of  small 
consequence.     Legislation  going  to  promote 
the  honesty  of  elections  is  most  beneficial  in 
character,  and  as  a  means  of  securing  this 
end  the  general  policy  of  the  law  is  that  the 
ballot  shall  be  a  secret  one,  that  it  may  not 
be  known  for  which  candidate  any  particular 
voter  voted,  in  order  that  bribery  may  be  pre- 
vented.    Provision  is  also  made  as  to  the 
duties  of  election  officers,  to  the  end  that  a 
fraudulent  canvass  of  the  votes  cast  may  be 
prevented.     There  is  good  ground  for  recog- 
nizine  a  distinction  l^tween  the  obligations 
placed  upon  the  individual  voter  ana  those 
matters  which  relate  to  the  duties  of  elec- 
tion officers.     Great  care  should  be  taken  to 
distinguish  between  those  requirements  de- 
signed to  prevent  fraud, and  which  are  neces- 
sary to  the    purity  of  elections,  and    those 
which,  while  designed  for  the  same  purpose, 
are  not  essential  thereto,  or  we  may  overreach 
the  salutary  effect  sought  to  be  obtained  from 
provisions  of  the  character  first  mentioned, 
by  going  so  far,  in  construing  as  valid  and 
mandatory  provisions  of  the  second  class,  as 
to  open  the  very  door  to  fraud  that  was  sought 
to  be  closed  thereby.     The  individual  voter 
may  well  be  called  upon  to  see  that  the  re- 
quirements of  the  law  applying  to  himself 
are  complied  with  before  casting  his  ballot; 
and,  if  he  should  wilfully  or  carelessly  vio- 
late the  same,  there  would  be  no  hardship  or 
injustice  in  depriving  him  of  his  vote;  but 
if,  on  the  other  band, he  should  in  good  faith 
comply  with  the  law,  upon  his  part,  it  would 
be  a  great  hardship  were  he  deprived  of  his 
ballot  through  some  fault  or  mistake  of  an 
election  officer  in  failing  to  comply  with  a 
provision  of  the  law  over  which  the  voter  had 
no  control.     It  is  also  a  question  in  which 
the  public  has  a  direct  and  important  inter* 
est ;  for  the  loss  of  such  vote  may  have  a  con- 
trolling effect  upon  a  public  matter.     The 
constitutional  provision  aforesaid  guarantees 
the  right  to  vote,  and  this,  of  necessity,  car- 
ries with  it  the  right  to  have  the  vote  count- 
ed.    Of  course,   the  manner  of  voting  and 
canvassing  votes  must  be  subject  to  all  rea- 
sonable legislative  requirements.  Many  < 
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have  been  cited  by  counsel  as  supporting  the 
positions  taken  by  them,  respectively,  and 
many  of  these  involve  a  consideration  of 
various  phases  of  the  lavr  commonly  known 
as  the  ** Australian  Ballot  Law,"  in  force 
here,  but  wttich  is  a  comparatively  new  thing 
in  this  country.  These  cases  cannot  all  be 
harmonized,  but  the  general  trend  thereof 
has  been  to  recognize  a  clear  distinction  be- 
tween those  things  required  of  the  indi- 
vidual voter  and  those  imposed  upon  election 
officers.  There  is  a  disposition  to  hold  the 
former  valid  and  mandatory ;  but,  where 
there  has1t)een  a  substantial  compliance  with 
the  law  on  the  part  of  the  individual  voter, 
and  it  is  made  to  appear  that  there  has  been 
in  fact  an  honest  expression  of  the  popular 
will,  there  is  a  well-defined  tendency  to  sus- 
tain the  same,  although  there  may  have  been 
a  failure  to  comply  with  some  of  the  specific 
provisions  of  the  law  upon  the  part  of  the 
election  officers,  or  some  of  them.  Language 
may  have  been  employed  in  some  of  the  cases 
in  conflict  with  this  position  ;  but,  when  such 
cases  are  examined  with  reference  to  the 
specific  facts  decided,  it  will  appear  that  this 
distinction  has  been  adhered  to,  and  it  may 
truly  be  said  to  be  the  one  great  iwderlying 
principle  of  all  the  crises.  In  case  of  a  viola- 
tion of  the  law  on  the  part  of  an  election 
officer,  punishment  may  be  provided  there- 
for, and  in  this  way  the  law  can  be  rendered 
effectual  without  ^oing  to  the  extent  of  de- 
priving the  voter  of  his  right  to  have  his 
vote  counted,  in  consequence  of  such  viola- 
tion. In  this  connection,  it  may  be  well  to 
note  that,  while  there  is  a  punishment  pro- 
vided for  depositing  an  unstamped  ballot  in 
the  ballot  box  by  an  election  officer,  there  is 
none  provided  for  failing  to  write  his  initials 
thereon.  Section  389,  Gen.  Stat.,  is  as  fol- 
lows: '*No  inspector  or  judge  of  election 
shall  deposit  in  any  ballot  box  any  ballot 
upon  which  the  official  stamp  as  hereinbefore 
provided  for  does  not  appear. '  Every  person 
violating  the  provisions  of  this  section  shall 
be  deemed  guilty  of  a  misdemeanor. "  He  can 
deposit  a  ballot  properly  stamped,  but  with- 
out the  initials,  without  incurring  any  penal 
liability.  This  may  be  an  omission  due  to 
inadvertence  upon  the  part  of  the  lawmakers : 
but  it  is  the  law,  nevertheless ;  and,  if  a 
ballot  so  deposited  cannot  be  counted,  a  door 
is  open  whereby  great  frauds  may  be  com- 
mitted with  impunity,  the  voters  of  an  entire 
precinct,  as  in  this  case,  practically  dis- 
franchised, and  the  popular  will  nullified. 
It  appears,  from  the  facts  found,  that  the  vote 


of,  this  precinct  was  honestly  and  fairly  cast 
and  counted,  and  that  there  was  nothing  upon 
the  face  of  the  ballots  to  indicate  how  any 
particular  voter  voted,  and  that  the  objec- 
tions raised  thereto  apply  to  all  the  ballots 
cast  for  each  of  the  candidates.  The  failure 
to  comply  with  the  law  appears  to  have  been 
due  to  ignorance  of  its  provisions  on  the  part 
of  the  election  officers.  That  the  prohibition 
aforesaid  against  the  counting  of  these  votes, 
under  the  above  circumstances,  is  an  un- 
reasonable one,  and  in  conflict  with  the  right 
guaranteed  by  the  constitution,  seems  to  us 
a  clear  proposition.  Were  we  authorized 
to  hold  otherwise,  such  a  holding  would  be 
subversive  of  the  best  interests  of  society, 
and  might  result  in  great  peril  to  our  govern- 
mental structure.  Such  a  holding  is  not  nec- 
essaiy  to  preserve  the  purity  of  elections ;  for 
provision  can  be  made  for  an  investigation 
of  charges  of  actual  fraud  upon  the  part 
of  electors  and  election  officers.  It  would 
be  an  interminable  task  to  refer  to  each  of  the 
cases  cited  in  detail,  and  we  content  our- 
selves with  giving  our  conclusions  drawn 
from  all  of  them.  No  decision  cited  has 
gone  to  the  extent  that  we  are  asked  to  go 
b^r  the  appellant  in  this  case ;  and,  to  accord 
with  the  general  holdings  of  the  courts,  as 
we  understand  them,  in  the  light  of  what 
has  actually  l)een  decided  in  the  cases,  we 
are  compelled  to  hold  that  the  provision 
aforesaid  against  counting  ballots  where  no 
initials  are  placed  thereon  cannot  be  sus- 
tained, and  the  decision  of  that  question  sets 
this  controversy  at  rest.  The  finding  in 
question  by  the  lower  court  supports  the  con- 
clusions of  law  based  thereon,  and  the  judg- 
ment rendered.  The  fact  that  the  election 
officers  failed  to  have  booths  erected  which 
complied  with  the  law,  found  in  the  eighth 
finding,  was  also  but  an  irregularity  which 
would  not  vitiate  the  election.  None  of  the 
other  questions  raised  by  appellant,  in  the 
present  aspect  of  the  case,  are  material  to 
this  controversy,  as  they  relate  to  defects  in 
particular  votes  cast  in  the  various  precincts 
and  included  in  the  other  findings;  and,  in 
case  any  of  these  votes  were  improperly 
counted,  the  court  in  each  instance  found  a 
greater  number  were  counted  for  the  ap- 
pellant than  for  the  respondent,  and  the  find- 
ings must  be  accepted  as  a  whole.  It  follows 
that  the  judgment  must  be  affirmed. 

Hoyt*  GJi.  J. ,  and  Anders*  Dunbar,  and 
Gordon,  c/J.,  concur. 

Rehearing  denied. 


CALIFORNIA.  SUPREME  COURT. 


George  A.  TEBBE,  Bespt., 

V. 

Clarence  S.  SMITH.  Appt, 

( Cal ) 

1.    The  burden  of  proof  to  show  that. 


notwithstanding  a  substantial  com- 
pliance with  the  California  statutes  as 
to  the  care  of  ballots,  they  have  been 
tampered  ^rith,  or  that  they  have  t)eeQ  ex- 
posed under  such  circumstances  tbat  a  violation 
of  them  might  have  taken  place,  restingr  upon 


Note.— For  distinguishing'  marks  on  ballots,  see  I  and  cases  cited  in  footnote  thereto:  also  EUls  v. 
Hutledge  v.  Crawford  (Cal.)  18  L.  R.  A.  761,  and    May  (Mich.)  25  L.  R.  A.  8S5;  Taylor  v.  Bleakley 
note:  also  Sego  v.  Stoddard  (Ind.)  22  L.  R.  A.  468, 1  (Kan.)  28  L.  R.  A.  688. 
139  L.  R.  A.  48 
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one  objecting  to  their  admission  as  evidence,  is 
not  discharfred  by  the  simple  showing  that  it  was 
possible  for  a  person  to  have  molested  them. 

8*  A  cross  in  the  marginal  space  at  the 
rlfrht  of  the  name  of  a  candidate  and 
outside  of  the  square  is  not  a  distinguish- 
ing mark,  within  Pot  Code,  I  1215,  as  the  code 
does  not  expressly  require  the  mark  to  be  placed 
within  such  square,  although  It  requires  the 
clerk  in  printing  the  ticket  to  'place  upon  it  the 
words,  *'To  vote  for  a  person,  stamp  a  cross  ( X )  in 
the  square  at  the  right  of  the  name/^ 

8*  An  initial  in  a  space  left  in  a  ballot 
for  the  insertion  of  the  name  of  a  candidate,  al- 
though made  with  the  intention  of  writing  aname. 
which  was  abandoned,  is  a  distinguishing  mark 
making  the  ballot  void. 

4*  The  opening  of  the  polls  three  hours 
later  than  the  time  prescribed  by  stat- 
ute* and  the  removal  of  the  ballot  box  from  the 
polls  in  violation  of  Pol.  Code,  M  1160, 1162,  in- 
validate the  election  in  the  precinct,  although  the 
misconduct  is  prompted  merely  by  ignorance 
and  lack  of  appreciation  by  the  election  officers 
of  the  responsibility  of  their  positions. 

6.  The  ballots  cast  at  a  precinct  will  be 
excluded  ft*om  the  count  where  all  of  them 
bear  in  the  same  writing  the  name  of  a  person 
followed  by  the  name  of  a  party,  and  there  was 
but  one  person  in  the  precinct  lawfully  assisted 
in  the  marking  of  bis  ballot,  as  provided  by  Pol. 
Code,  6  1206.  where  it  does  not  appear  who  did 
the  writing  or  whether  it  was  upon  the  tickets 
when  they  were  put  into  the  voters'  hands,  un- 
der Pol.  Code.  I  ISll,  providing  that  any  ballot 
which  is  not  made  as  provided  In  the  act  shall  be 
void,  and  shall  not  be  counted.  — 

(July  12,  1895.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Supenor  Court  for  Siskiyou  County  in 
favor  of  plaintiff  in  an  action  to  contest  de- 
fendant's election  to  the  office  of  county  super- 
intendent of  schools.     Beversed. 

The  facts  are  stated  in  the  opinion. 

Messrs,  Warren  ft  Taylor  and  L.  F. 
Coburn,  lor  appellant: 

It  was  incumbent  upon  contestant  to  show  by 
positive  proof,  beyond  any  reasonable  doubt, 
that  the  ballots  were  the  identical  ballots 
cast;  that  they  had  been  safely  kept  by 
their  proper  custodian;  that  they  had  not  been 
exposed  to  the  public,  nor  within  the  reach  of 
unauthorized  persons,  and  that  there  had  been 
no  opportunity  given  for  tampering  with  them, 
before  the  ballots  can  be  received  as  evidence. 

McCrary,  Elections,  291-298;  Coglan  v. 
Beard,  67  Cal.  308;  Ex  parte  BraiPn,  97  Cal. 
89;  KreiU  v.  Behrensmeyer,  125  111.  141;  Fen- 
ton  V.  Scott,  17  Or.  189;  Bartman  v.  Young, 
17  Or.  150,  2  L.  R.  A.  596;  Albert  v.  Ticohig, 
35  Neb.  568;  Potoell  v.  Eolman,  50  Ark.  85. 

The  provisions  as  to  marking  are  mandatory, 
and  ballots  are  void  unless  the  X  mark  is  in 
the  margin. 

Bechtel  v.  Albin,  134  Ind.  198;  Kirk  v. 
Rkoads,  46  Cal.  898;  Whittam  v.  ZaA<>nA- (Iowa) 
59  N.  W.  Rep.  61;  Be  East  Coventry  Election, 
8  Pa.  Dist.  Rep.  877;  l/>ncks'  Case,  Id.  127; 
Sego  V.  Stoddard,  186  Ind.  297,  22  L.  R.  A. 
468. 

The  manner  in  which  the  elector  must  ex- 
press his  intention  is  prescribed  in  the  act,  and 
29  L.  R.  A. 


to  depart  from  the  prescriptions  of  tbe  act* 
would  be  to  repeal  it. 

Reams  v.  Edwards  (N.  J.)  28  Atl.  Rep.  728;. 
iMy  V.  Parsons,  104  Cal.  661. 

The  ballots  were  marked  in  violation  of  law. 

State  V.  Walsh,  62  Conn.  260,  17  L.  R.  A. 
864;  Kearns  v.  Edwards  (N.  J.)  28  Atl.  Rep. 
723;  IFAiWaw  V.  JZ;rtAonA;(Iowa)59N.W.  Rep. 
61;  Spurgin  v.  TJiompson,  87  Neb.  89. 

Section  1162,  Pol.  Code,  provides  that  the 
ballot  box  must  not  be  removed  from  the  poll- 
ing place  or  presence  of  tbe  bystanders  until 
all  the  ballots  are  counted. 

These  provisions  of  the  statute  are  manda- 
tory. 

People  V.  Scale,  52  Cal.  71;  Bvssdl  v.  Jfc- 
Dowell,  88  Cal.  70.  • 

The  court  erred  in  denying  contestee's .  mo- 
tion to  reject  all  the  ballots  of  Cecilvilie  pre- 
cinct. 

State  V.  Walsh,  supra;  Atty-Qen.  v.  .Vay,  d9 
Mich.  588.  25  L.  R.  A.  825;  AUyQen.  v.  Mc 
Quade,  94  Mich.  439;  People  Y.Onondaga  Coun- 
ty Canvassers,  129  N.  Y.  395,  14  L.  R.  A.  €24. 

Messrs.  GiUis  ft  Tapscott  and  James 
F.  Farraher,  for  respondent: 

Provisions  of  the  statute  for  the  safe  keep- 
ing of  ballots  are  treated  by  the  courts  as  di- 
rectory, and  when  Jt  is  shown  that  the  ballots 
have  been  securely  kept  and  preserved  invio- 
late, they  will  not  be  excluded  as  evidence  on 
account  of  some  omission  to  comply  with  their 
directions. 

Bartman  v.  Young,  17  Or.  150,  2  L.  R  A- 
596;  People  v.  Ltringston,  79  N.  Y.  »:$8 
aGtrrman  v.  Bichter,  81  Minn.  25;  6  Am.  d: 
Eng.  Encyclop.  Law.p.425;  Peoplev,  Holden,  28 
CaE  183;  Doreyv.  Lunn,  31  Kan.  758;  Coglan 
V.  Heard,  67  Cal.  306;  Blati kinship  v.  Israel. 
132  111.  514;  McCrary.  Elections.  291-293;. 
People  V.  Burden,  45  Cal.  241. 

The  court  did  not  err  in  counting  for  con- 
testant the  nine  ballots  on  which  the  crass  (x) 
was  stamped  on  the  ri^ht-hand  side  of  bis 
name,  about  one  inch  inside  the  dotted  line  of 
the  margin  and  between  said  line  and  contest- 
ant's name. 

Bowers Y.  Smith,  111  Mo.  45.16L.R.  A. 754: 
Be  Vote  Marks,  17  R.  I.  812;  Be  Sharon  BiU 
Election,  3  Lack.  Jur.  286;  Lay  v.  Parsons,  104 
Cal.  661:  Spurgin  v.  Thompson,  87  Neb.  39; 
State  V.  Bussdl  84  Neb.  116. 15  L.  R.  A.  740; 
Sego  V.  Stoddard,  136  Ind.  297.  22  L.  R.  A.  468; 
Parvin  v.  Wimberg,  180  Ind.  561,  15  L.  R.  A. 
775;  Tnglis  v.  Shepherd,  67  Cal.  469;  Becfttel  v. 
Albin,  184  Ind.  193. 

The  letter  *'J"  in  the  blank  space  for  justice 
of  the  peace,  in  the  absence  of  all  suspicious 
circumstances,  did  not  constitute  a  distinguish- 
ing mark. 

Butlcdge  v.  Crawford,  91  Cal.  526,  18  L.  R 
A.  761;  Coffey  Y.  Lyman,  92  Cal.  187;  Coffey 
V.  Edmonds,  58  Cal.  521;  W$fman  v.  Lemon, 
51  Cal.  278;  Peo^  v.  Ihitchess  County  Svprs. 
135  N.  Y.  522:  Kreitz  v.  Behrensmeyer,  125  III 
141;  State  v.  Saxon,  30  Fla.  668,  18  L.  R  A. 
721:  Bowers  Y.  Smith,  supra. 

The  slight  irregularity  on  the  part  of  the 
election  officers  in  Lake  election  precinct  is  no 
ground  for  disfranchising  the  voter  of  that 
precinct. 

Sprague  v.  Norway,  81  Cal.  174;  Minor  v^ 
Kidder,  48  Cal.  287:  Preston  v.  Oulberlson,  58- 
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Cal.  209;  Coffey  v.  Edmonds,  Id.  521;  People 
V.  Seale,  52  Cal.  71;  Russell  v.  McDoweU,  83 
Cal.  70;  People  v.  Cook,  8  N.  Y.  67.  59  Am. 
Dec.  468;  Cleland  ▼.  Porter,  74  111.  76,  24  Am. 
Rep.  278;  Piatt  v.  People,  29  111.  54;  Du  Page 
County  Suprs.  v.  People,  65  111.  360;  Pry  v. 
Booth,  19  Ohio  St.  25;  Soper  v.  iSiW^i^  County, 
46  Minn.  274;  Farrington  v.  Turner,  58  Mich. 
27.  51  Am.  Rep.  88;  Whipley  v.  McKune,  12 
Cal.  360;  DeBerryv.  Nidiolson,  102  N.  C.465; 
McCrarv,  Elections.  §  123;  Ft/i%  v.  WaUs,  4 
Cong.  Elect.  Cas.  378. 

The  Cecil  ville  ballots  were  rei^ular  and 
should  have  been  counted. 

Bragdon  v.  Na^fiarre,  102  Mich.  259:  JAnd- 
Strom  V.  Manistee  County  Canvassers,  94  Mich. 
467.  19  L.  R.  A.  171:  Allen  v.  Olynn,  17  Colo. 
338,  15  L.  R.  A.  743:  Bowers  v.  Smith,  111 
Mo.  45,  16  L.  R.  A.  754;  Atty-Oen.  v.  May, 
99  Mich.  538,  25  L.  R.  A.  325:  Atty-Oen,  v, 
McQuade,  94  Mich.  439:  People  v.  Onondaga 
County  Canvassers,  129  N.  Y.  895, 14  L.  R.  A. 
624. 

Hensbaw,  </.,  delivered  the  opinion  of 
the  court : 

Appeal  from  the  judgment,  taken  within 
sixty  days  after  its  rendition.  The  evidence 
is  brought  up  for  review  by  bill  of  excep- 
tions. By  the  official  canvass  of  the  supervis 
ors.  Smith  was  declared  elected  over  Tebbe  to 
the  office  of  county  superintendent  of  schools 
of  Siskiyou  county  at  the  last  general  elec- 
tion, by  a  plurality  of  one  vote.  Tebbe  then 
instituted  this  contest.  The  result  of  the 
judicial  count  was  to  increase  contestant's 
total  vote  by  three,  no  change  being  made  in 
the  number  of  votes  accredited  to  contestee, 
and  accordingly  the  judgment  of  the  court 
declared  contestant  to  be  duly  elected. 

1.  The  first  point  urged  is  that  the  court 
erred  in  overruling  contestee's  objection  to 
receiving  the  ballots  in  evidence.  The  evi- 
dence  showed  that  the  ballots  and  returns 
reached  the  county  clerk  through  the  proper 
channels.  The  sealing  wax  on  some  of  the 
packages  was  broken  when  they  were  re- 
ceived from  the  express  office.  Other  seals 
were  broken  in  handling.  The  packages  were 
placed  on  top  of  a  large  case  m  the  clerk's 
office,  and  there  remained,  in  the  condition 
in  which  they  had  arrived,  until  the  comple- 
tion of  the  canvass  by  the  supervisors,  when 
thev  were  put  into  three  gunny  sacks,  each 
sack  securely  bound  and  sealed,  and  placed 
under  the  clerk's  desk,  where  they  remained 
until  produced  in  court.  Upon  being  opened, 
th6y  were  found  to  be  in  the  same  condition 
as  when  they  were  sealed  by  the  clerk.  There 
had  been  no  opportunity  for  any  one  to  tamper 
with  the  ballots,  and  in  fact  they  had  not 
been  disturbed.  They  were  left  alone  only 
when  the  office  was  closed  and  locked.  Dur- 
ing office  hours  they  were  never  left  alone, 
excepting  upon  one  occasion,  when  the  dep- 
uty stepped  out  for  "a  minute  and  a  half," 
leaving  one  Robertson  in  the  office.  At  that 
time  the  ballots  were  in  the  gunny  sacks,  and 
neither  the  sacks  nor  the  ballots  had  been 
disturbed.  Tebbe,  the  contestant,  was  a 
deputy  clerk  during  this  time ;  but  he  was 
never  left  alone  in  the  office,  and  was  given 
no  key  to  it.  We  cannot  see  anything  sus- 
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picious  in  this  last  circumstance.  Upon  the 
contrary,  it  reflects  credit  upon  the  prudence 
of  the  clerk,  and  the  fair  dealing  of  all  con- 
cerned. Knowing  of  the  impending  contest, 
they  took  all  reasonable  precautions  to  avoid 
exposing  either  the  ballots,  or  contestant's 
connection  with  them,  to  any  suspicion.  The 
principles  of  law  and  the  rules  of  evidence 
governing  cases  such  as  this  have  been  so 
often  declared  that  a  review  of  the  many  au- 
thorities is  unnecessary.  Those  curious  or 
interested  in  pursuing  the  subject  will  find 
in  the  reporter's  notes,  preceding,  many  in- 
structive cases  collated  by  the  industry  of 
counsel.  Suffice  it  here  to  say  that  while 
the  ballots  are  the  best  evidence  of  the  man- 
ner in  which  the  electors  have  voted,  being 
silent  witnesses,  which  can  neither  err  nor 
lie,  they  are  the  best  evidence  only  when 
their  integrity  can  be  satisfactorily  estab- 
lished'. One  who  relies,  therefore,  upon  over- 
coming the  prima  facie  correctness  of  the 
official  canvass  by  a  resort  to  the  ballots, 
must  first  show  that  the  ballots,  as  presented 
to  the  court,  are  intact  and  genuine.  Where 
a  mode  of  preservation  is  enjoined  by  the 
statute,  proof  must  be  made  of  a  substantial 
compliance  with  the  requirements  of  that 
mode.  But  such  requirements  are  construed 
as  directory,  merely,  the  object  looked  to  be- 
ing the  preservation  inviolate  of  the  ballots. 
If  this  is  established,  it  would  be  manifestly 
unjust  to  reject  them  merely  because  the  pre- 
cise mode  of  reaching  it  bad  not  been  fol- 
lowed. So,  too,  when  a  substantial  compli- 
ance with  the  provisions  of  the  statute  has 
been  shown,  the  burden  of  proof  shifts  to  the 
contestee,  of  establishing  that,  notwithstand- 
ing this' compliance,  the  ballots  have  in  fact 
been  tampered  with,  or  that  they  have  been 
exposed  under  such  circumstances  that  a  vio- 
lation of  them  might  have  taken  place.  But 
this  proof  is  not  made  by  a  naked  showing 
that  it  was  possible  for  one  to  have  molested 
them.  The  law  cannot  guard  against  a  mere 
possibility,  and  no  judgment  of  any  of  its 
courts  is  ever  rendered  upon  one.  When  all 
this  has  been  said,  it  remains  to  be  added 
that  the  question  is  one  of  fact,  to  be  deter- 
mined in  the  first  instance  by  the  jury  or  trial 
judge;  and,  while  the  ballots  should  be  ad- 
mitted only  after  clear  and  satisfactory  evi- 
dence of  their  integrity,  yet,  when  they  have 
been  admitted  this  court  will  not  disturb  the 
ruling  unless  we,  in  turn,  are  as  well. satis- 
fled  that  the  evidence  does  not  warrant  it. 
In  this  case  we  do  not  think  the  ruling  was 
erroneous. 

2.  Nine  ballots  were  received  and  counted 
by  the  court  for  contestant,  which  were 
marked  with  a  cross,  not  in  the  square  at 
the  right  of  his  name,  but  in  the  marginal 
space  to  the  right,  thus : 


120    George  A .  Tebbe X Democrat 


It  is  urged  against  the  ruling  that  the  bal- 
lots were  not  marked  as  required  by  statute, 
and  that  the  marks  so  placed  served  as  dis- 
tinguishing marks,  and  rendered  the  ballot 
void.  Pol.  Code,  §^5  1211,  1215.  The  pro- 
visions as  to  the  marking  of  ballots  are,  in 
their  nature,  mandatory.    Atty-Oen,  v.  Me- 
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Ouade,   94  Mich.    489 ;    People  v.    Onondaga 
ikmnty  Canmssers,  129  N.  Y.  895,  14  L.  R. 
A.  624;  Taylor  v.  Bleakley  (Kan.)  28  L.  R. 
A.  683;  Atty-Qen.  v.  May,  99  Mich.  538,  25 
L.  R.  A.  825;  Lay  v.  Parsons,  104  Cal.  661 ; 
Whittam  V.  Zahorik  (Iowa)  59  N.  W.  Rep. 
57.     But  as  is  said  iu  Bowers  v.  Smith,  111 
Mo.  45,  16  L.  R.  A.  754.  "all  statutes  tend- 
ing to  limit  the  citizen  in  his  exercise  of  the 
Tight  of  suffrage  should  be  liberally  con- 
strued in  his  favor."    If  we  should  find  a 
provision  in  our  statutes  requiring  the  voter 
to  mark  the  cross  in  the  square  to  the  right 
of  the  candidate's  name,  we  would  feel  con- 
strained to  adopt  the  rule  and  reasoning  of 
the  supreme  court  of  Indiana,  where  such  a 
provision  exists,  construing  which,  the  court 
said :    "If  we  hold  this  statute  to  be  direct- 
ory only,  and  not  mandatorv,    we  are  left 
without  a  fixed  rule  by  which  the  officers  of 
election  are  to  be  guided  in  counting  the 
ballots."    Parvin  v.   Windferg,  130  Ind.  561, 
15  L.  R.  A.  775.     But  our  statutes  contain 
no  such  mandatory  provision.    So  far  as  they 
are  pertinent  to  this  discussion,    the  provi- 
sions are  that  "  there  shall  be  a  margin  on  the 
right  hand  side  of  the  names,  at  leasi  one 
half  of  an  inch  wide,  so  that  the  voter  may 
clearly  indicate,  in  the  way  hereafter  to  be 
pointed  out,  the  candidate  and  candidates  for 
whom  he  wishes  to  cast  his  ballot."    The 
clerk  is,  in  printing  the  ticket,  to  place  upon 
it  the  following:    "To  vote  for  a  person, 
stamp  a  cross  (X)  in  the  square  at  the  right 
of  the  name."    Pol.  Code,  ^  1197.    The  man- 
datory provisions  as  to  voters  are  found  in 
sections  1205  and  1215  of  the  same  Code :   "  He 
shall  prepare  his  ballot  by  marking  a  cross 
after  the  name  of  the  person  or  persons  for 
whom  he  intends  to  vote    .     .     .     and,  in 
case  of  a  constitutional  amendment  or  other 
question  submitted  to  the  vote  of  the  people, 
by  marking  in  the  appropriate  margin  a  cross 
(X)  against  the  answer  he  desires  to  give." 
Pol.  Code,  ^  1205.     "No  voter  shall   place 
any  mark  upon  his  ballot  by  which  it  may 
be  afterwards  identified  as  the  one  voted  by 
him."    Id.  §   1215.     It  will   be  noted  that 
these  sections  make  no  mention  of  the  square, 
and  that  there  is  not  even  an  express  direc- 
tion to  the  clerk  to  place  a  square  opposite 
the  names  of  the  candidates.     The  voter  is 
•only  commanded  to  place  the  cross  in  the 
marginal  space  to  the  right  of  the  candidate's 
name,  and  when  he  has  done  this  he  has  com- 
plied with  the  mandatory  provisions  of  the 
law.    True,  the  statute  contemplates,  at  least 
inferential ly,  the  making  of  a  square,  and 
that  the  square  is  the  proper  place  for  the 
marking  of  the  cross;  but  it  has  not  made 
the  doing  of  this  a  prerequisite  to  the  cast- 
ing of  a  le^al  ballot.     The  intention  of  the 
voter  is  as  plainly  indicated  by  the  one  mark- 
ing as  by  the  other,  and,  as  was  said  by  the 
supreme  court  of  Rhode  Island  in  construing 
«  similar  law  :    "Our  opinion  is  that  a  cross 
placed  in  the  margin  of  the  ballot  on  the 
right  of  the  names  of  the  candidates,  oppo- 
sife  a  candidate's  name,  should  be  counted 
as  a  vote  for  the  candidate  opposite  whose 
name  it  is  placed,  whether  the  margin  have 
any  square  in  it,  or  not,  and,  if  there  be  a 
square  in  it,  even  though  the  cross  is  with - 
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out,  or  partly  without,  the  square.  All  that 
chapter  781  [Laws  1889J  requires,  to  make 
the  cross  effective  as  a  vote,  is  that  it  shall 
be  inscribed  in  the  right-hand  margin,  op- 
posite the  name  of  the  person  intended  to  be 
voted  for."  Be  Vote  Marks,  17  R.  I.  812. 
As  to  the  last  contention  upon  this  point, 
that  the  marks  served  to  distinguisli  the 
ballots,  it  need  but  be  suggest^  that  it 
would  not  require  much  ingenuity  or  intel- 
ligence to  place  the  cross,  even  within  the 
square,  in  such  a  manner  as  would  enable 
the  bal lot  to  be  distinguished.  When  a  legal 
mark  is  placed  upon  the  ballot  in  a  legal 
place,  the  ballot  cannot  be  rejected  because 
the  mark,  as  placed,  may  serve  some  ulterior 
purpose.  Section  1215  of  the  Political  Code, 
in  .forbidding  marks,  does  not  include  the 
cross  legally  placed.  The  ballots  were, 
therefore,  properly  received, 

3.  The  ballot  from  Sawyer's  Bar  pVecinct 
(Exhibit  F)  should  have  been  rejected.  It 
bore  upon  it  the  letter  "J,"  written  in  pen- 
cil in  the  blank  space  left  for  the  insertion 
of  the  name  for  justice  of  the  peace.  Doubt- 
less, it  may  have  been  the  intention  of  the 
voter  to  write  a  name,  and  he  may  have 
abandoned  his  intent  after  setting  down  the 
initial  letter ;  but  doubtless,  also,  the  mark 
could  serve  as  a  distinguishing  mark,  and, 
being  one  having  no  lawful  right  upon  the 
ballot,  it  renders  it  void.  The  case  differs 
from  BiUledge  v.  Crawford,  91  Cal.  526,  13 
L.  R.  A.  761,  where  this  court  held  that  the 
impression  (of  printer's  ink)  upon  the  back 
of  the  ballot  was  as  attributable  to  accident 
as  design.  Here  the  writing  of  the  letter 
was  an  affirmative  act  of  the  voter.  He  bad 
his  remedy,  having  improperly  marked  his 
ballot,  by  calling  for  the  issuance  to  him  of 
a  fresh  ticket.     Pol.  Code,  §  1207. 

4.  The  account  of  the  election  at  Lake 
precinct  is  a  breeze  from  Arcady.  The  polls 
should  have  opened  at  6 :31  A.  M.  Smith  re- 
ceived thirteen  votes  in  this  precinct ;  Tebbe, 
twenty.  William  Otey,  called  for  contest- 
ant, testified:  "On  November  6th.  last,  I 
was  at  the  polls  of  Lake  election  precinct, 
on  the  Fairchild  ranch.  ...  I  got  there 
between  8  and  9  o'clock  in  the  morning. 
Served  on  the  election  board  in  my  father *s 
place.  When  I  got  there,  Fairchild,  Henry 
Beale,  and  the  hands  working  on  the  ranch 
were  there.  I  do  not  remember  any  one  else. 
The  polls  were  opened,  I  should  judge,  some 
time  near  10  o'clock.-  We  took  an  adjourn- 
ment when  we  went  to  dinner.  Took  the 
ballot  box  with  us.  Fairchild,  the  old  gen- 
tleman, carried  it.  He  was  one  uf  the  elec- 
tion officers.  .  .  .  The  other  materials — 
ballots  and  everything— we  left  in  the  poll 
room  when  we  went  to  dinner.  We  left  the 
ballot  box  on  the  table  while  eating  dinner. — 
on  same  table.  That  ballot  box  did  not  pass 
into  the  hands  of  other  persons.  I  think 
there  were  bystanders  around  the  polls  at  the 
time  we  went  to  dinner.  .  .  .  The  house 
is  about  100  yards  from  the  polling  place. 
Between  the  house  and  schoolhouse  there 
were  some  men.  Some  had  voted,  and  some 
were  working  on  the  ranch.  I  think  some 
other  people  took  dinner  with  the  board. 
When  we  were  through,  Fairchild  carried 
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the  box  back.  No  person  was  deprived  of 
votiD^i:  because  the  polls  were  not  opened 
earlier.  I  know  that  no  one  came  there 
without  voting  that  was  entitled  to  vote." 
The  law  provides  that  the  polls  must  open 
at  sunrise,  and  be  kept  open  until  5  P.  M., 
and  that  the  ballot  box  must  not  be  removed 
from  the  pollin^i:  place,  or  presence  of  the 
bystanders.  Pol.  Code,  t^t^  1160,  1162.  It 
is  the  rule  that  mandatory  provisions  for  the 
holding  of  an  election  must  be  followed,  or 
the  failure  will  vitiate  it,  whiliB  a  departure 
from  the  terms  of  a  directory  provision  will 
not  render  it  void  in  the  absence  of  a  further 
showing  that  the  result  of  the  election  has 
been  changed,  or  the  rights  of  the  voters  in- 
juriously affected,  thereby.  Code  Civ.  Proc. 
Si  1112  ;  Mussell  v.  McDowell,  83  Cal.  70.  But 
the  rule  as  to  directory  provisions  applies 
only  to  minor  and  unsubstantial  departures 
therefrdm.  There  may  be  such  radical  omis- 
sions and  failures  to  comply  with  the  essen- 
tial terms  of  a  directory  provision  as  will 
lead  to  the  conclusive  presumption  that  the 
injurv  must  have  followed.  A  substantial 
compliance  with  the  terms  of  directory  pro- 
visions is,  after  all,  rec^uired.  And  such  a 
substantial  compliance  is  not  had  by  strictly 
following  some  provisions,  while  essentiallv 
failing  to  observe  others.  There  must  be  a 
reasonable  observance  of  all  the  prescribed 
conditions.  It  is  the  duty  of  the  courts  so 
far  to  adhere  to  the  substantial  requirements 
of  the  law  in  regard  to  elections  as  to  pre- 
serve them  from  abuses  subversive  of  the 
rights  of  the  electors.  And,  under  this  view, 
the  question  becomes  a  broader  one  than  can 
be  disposed  of  by  answering  that  in  the  in- 
dividual case  no  harm  resulted.  Thus,  in 
Knowles  v.  Yeates,  31  Cal.  82,  the  contention 
of  appellants/ was  that,  admitting  that  there 
was  no  fraud,  and  that  the  votes  were  cast 
by  qualified  electors,  still  the  fact  that  in 
certain  precincts  the  polls  were  opened,  with- 
out reason,  at  long  distances  from  the  ap- 
pointed places,  was  enough  in  itself  to  call 
for  the  rejection  of  the  votes ; 'and  this  court 
so  held.  Likewise,  In  the  case  of  People  v. 
Seale,  52  Cal.  71,  where  no  question  of  fraud 
or  injury  was  involved,  but  where,  at  an 
election  called  for  voting  a  school  tax.  the 
polls  were  opened  at  1  o'clock  P.  M.,  and 
closed  at  6,  instead  of  being  opened  at  one 
hour  after  sunrise  and  kept  open  until  sunset, 
as  the  law  then  required,  this  court,  with- 
out hesitation,  declared  the  election  invalid. 
In  this  case  we  are  quite  willing  to  believe 
that  the  misconduct  of  the  officers  of  Lake 
precinct  was  prompted  by  nothing  worse 
than  ignorance,  and  lack  of  appreciation  of 
the  responsibilities  of  their  positions,  and 
we  may  say,  further,— for  such  is  the  evi- 
dence.—that  no  harm  is  shown  to  have  re- 
sulted from  their  conduct ;  but,  looking  to 
the  purity  of  elections  and  integrity  of  the 
ballot  box,  we  are  constrained  to  hold  that 
conduct  like  this  amounts,  in  itself,  to  such 
a  failure  to  observe  the  substantial  require- 
ments of  the  law  as  must  invalidate  the  elec- 
tion. And,  while  reluctant  so  to  hold  in 
this  instance,  we  are  confirmed  in  the  opin- 
ion by  consideration  of  the  fact  that  any  other 
interpretation  would  add  grave  perils  to  the 
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safe  conduct  of  our  elections,  which  are  al- 
ready harassed  bv  dangers  enough.  The 
votes  of  Lake  precinct  should,  therefore,  have 
been  rejected. 

5.  Upon  all  the  ballots  cast  in  Cecilville 
precinct  there  appeared  the  following,  writ- 
ten in  the  blank  space  under  the  office  of 
justice  of  the  peace:  "^G.  G.  Brown— Re- 
publican." The  evidence  discloses  that  this 
writing  was  all  done  by  the  same  person, 
and,  further,  that  there  was  but  one  person 
in  the  precinct  lawfully  assisted  in  the  mark- 
ing of  his  ballot,  under  the  provisions  of  the 
code.  Pol.  Code,  §  1208.  The  record,  un- 
fortunately, does  not  disclose  who  did  the 
writing,  nor  whether  it  was  upon  the  tickets  ^ 

when  they  were  put  into  the  voters'  hands.  ^ 
Left,  then,  to  the  presumption  of  the  perform- 
ance of  duty  by  public  otticers,  it  must  be 
held  that  the  officers  put  legal  tickets  into 
the  hands  of  the  electors,  and  that  the  writ- 
ing was  afterwards  put  upon  them.  But  an 
elector  unable  to  write  can.  under  our  present 
laws,  have  a  name  inscribed  upon  his  ballot 
in  only  one  legal  way,  and  that  is  by  pur- 
suing the  method  prescribed  by  section  1208 
of  the  Political  Code.  This  requirement  i» 
clearly  mandatory, since  it  is  further  declared 
that  **any  ballot  which  is  not  made  as  pro- 
vided in  this  act  shall  be  void,  and  shall 
not  be  counted."  Pol.  Code,  $  1211.  In 
Atty-Gen.  v.  May,  99  Mich.  538,  25  L,  H. 
A.  325.  the  supreme  court  of  Michigan,  con- 
struing a  similar  statute,  held  that  inspectors 
of  elec'tion  had  no  right  to  assist  in  the  mark- 
ing of  ballots,  except  in  the  manner  pro- 
vided by  law,  and  that  ballots  marked  in 
any  other  than  the  prescribed  manner  were 
void.  In  the  present  state  of  the  evidence, 
only  the  ballot  of  the  voter  lawfullv  assisted 
should  be  counted.  It  must  be  held,  there- 
fore, that  the  other  ballots  of  Cecilville  pre- 
cinct should  not  have  been  counted.  What 
is  here  said  is  addressed  to  the  evidence  aa 
it  appears  in  the  record.  It  may  be  that, 
upon  a  new  trial,  additional  evidence  will 
remove  the  objections  now  found. 

The  other  points  do  not  require  considera- 
tion. They  are  either  covered  by  what  has 
been  said,  or  do  not  involve  error.  But  for 
the  foregoing  reasons  the  judgment  is  retersed, 
and  the  cause  remanded. 

We  concur;  Temple,  J.;  Van  Fleet* 
J.;  Harrison,  </. 

McFarland,  </.,  concurring: 
I  concur  in  the  judgment,  and  also  in  the 
opinion  of  Mr.  Justice  Henshaw,  except  as  to 
the  Cecilville  precinct.  It  will  be  observed 
that  there  is  no  evidence  tending  to  show 
when  "  G.  G.  Brown— Republican, "  was  writ- 
ten on  the  ballots.  If  there  be  a  distinguish- 
ing murk  on  a  ballot  when  it  is  voted,  the 
ballot  should  not  be  counted  ;  but.  if  the  mark 
be  placed  on  the  ballot  after  it  had  been  prop- 
erly voted,  then,  at  the  trial  of  a  contest,  it 
should  be  counted.  Now,  upon  the  trial  in 
court  of  an  election  contest,  if  a  marked  bal- 
lot be  found,  and  there  is  no  evidence  as  to 
the  time  of  the  marking,  must  the  court  pre- 
sume that  it  was  marked  before  it  was  voted? 
Such  a  rule  would  afford  an  evil -disposed 
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person,  who  could  get  temporary  access  to 
the  ballots  after  they  had  been  counted,  an 
easy  and  safe  method  of  changing  the  result 
in  a  close  contest  by  simply  marking— and 
thus  invalidating— a  few  ballots  in  Avhich 
the  votes  were  for  the  prevailing  party.  Of 
course,  fraud  should  be  carefully  guarded 
against ;  but  it  seems  to  me  that  the  rule  con- 
tended jfor  would  be  much  like  closing  a 
wicket  and  leaving  open  a  barn  door.  I  do 
not  see  that  there  are  any  presumptions  upon 
which  the  problem  can  be  solved.  If  we  pre- 
sume that  the  ticket  was  not  marked  when 
the  election  officers  gave  it  t,o  the  voter,  we 
must  also  presume  that  it  was  not  marked 
when  those  officers  counted  it ;  and,  if  we 
are  also  to  presume  that  the  ballots  were  aft- 
erwards so  securely  kept  that  no*  one  could 
get  access  to  them,  it  is  evident  that  all  the 
presumptions,  taken  together,  afford  no  aid 


in  the  solution  of  the  question.  In  the  case 
at  bar  it  is  not  contended  that  there  was  any 
actual  fraud  committed,  even  in  the  matter 
of  voting  for  justice  of  the  peace ;  and.  be- 
fore throwing  out  votes  honestly  cast  for  su- 
perintendent of  schools,  I  am  inclined  to 
think  that  there  should  have  been  some  evi- 
dence tending  to  show  that  the  marking  of 
the  votes  for  justice  of  the  peace  was  done  be- 
fore the  ballots  were  voted.  And  it  is  quite 
probable  that  such  evidence  could  readily 
have  been  obtained.  The  returns  should  show 
whether  or  not  the  said  ballots  were  counifd 
for  Brown,  and  the  election  officers  ought  to 
be  able  to  throw  some  light  upon  the  ques- 
tion whether  the  ballots  were  marked  wht:D 
they  were  examined  during  the  process  of 
counting.  ^ 

I  concur :    Garoutte,  J, 
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William  FULTON.  Plff,  in  Ehr., 

T. 

Rebecca  FULTON. 

(61  Ohio  St. — .) 

*Where  a  dlTorce  a  Tinculo  has  been 
granted  to  a  husband  on  account  of  the 
affirteaBion  of  the  wife,  and  the  minor  children  of 
the  ptirttes  assiimed  to  the  custody  of  the  di- 
vorced wife,  without  an  order  respectinflr  their 
maintenance,  and  while  so  in  her  custody  she  has 
furnished  to  them  neceesariee,  she  cannot  re- 
cover uirainBt  her  former  hustmnd,  their  futher, 
for  her  ezpendlturefj  in  this  behalf,  in  the  absence 
of  proof  of  a  promise  by  him  to  pay  for  such 
necessaries,  or  of  a  request  that  they  should  be 
furnished  to  the  children. 

(Februarys.  1885.) 

Ii^RROR  to  the  (Mrcuit  Court  for  Cuyahoga 
J  County  to  review  a  judgment  affirming  a 
judgment  of  the  Court  of  Common  Pleas  in 
favor  of  plaintiff  in  an  action  brought  to  re- 
cover compensation  for  the  support  of  defend- 
ant's children.     Reversed. 

Statement  by  Bradbnry,  J.  : 

The  plaintiff  and  defendant  were  at  one 
time  husband  and  wife,  but  had  been  di- 
vorced on  the  application  of  the  husband 
on  account  of  the  extreme  cruelty  of  the  wife. 
In  these  proceedings  the  wife  was  allowed 
$1,500  alimony,  and  awarded  the  custody  of 
two  small  children,  the  fruit  of  the  marriage, 
for  the  maintenance  of  whom  the  decree  made 
no  provision;  the  two  children  continued  to 
reside  with  their  mother,  and  were  main- 
tained by  her,  from  the  time  the  divorce  was 
granted  until  the  commencement  of  this  ac- 
tion in  the  court  of  common  pleas,  a  period 
of  about  eighteen  months.     By  this  action 

♦Headnote  by  the  Court. 


Note.  -For  the  freneral  doctrine  as  to  the  obliga- 
tion of  a  parent  to  support  a  child,  see  Porter  v. 
Powell  (Iowa)  7  L.  R.  A.  17ft,  and  iioie. 
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she  sought  to  recover  against  the  father  the 
sum  of  $390,  for  boarding  the  two  children 
seventy  eight  weeks,  at  the  rate  of  3|2.'ii» 
per  child  per  week,  and  the  sum  of  $56.2t» 
for  clothing  and  medical  attendance,  etc.. 
furnished  to  them  by  her  and  for  which  she 
had  paid.  The  father  answered  that  he  had 
been  at  all  times  willing,  able,  and  ready  u> 
support  the  children  himself  at  liome,  in  his 
own  family,  but  was  denied  the  right  by  the 
order  of  the  court  in  the  proceedings  for  ;i 
divorce  made  necessary  by  the  aggression  of 
the  defendant  in  error;  and  denies  that  s^hc 
cared  for  and  supported  the  children  at  hi^ 
request,  but,  instead,  avers  that  she  did  &o 
against  objection  and  protest.  Slie  recoveretl. 
in  the  court  of  common  pleas. a  judgment  for 
the  value  that  the  jury  set  upon  the  support 
she  had  given  to  tlie  children,  which  judg 
ment  was  affirmed  by  the  circuit  court. 
Whereupon  proceedings  were  begun  in  th:> 
court  to  reverse  both  judgments. 

Mr.  W.  A.  Babcock*  with  Mr,  W.  B. 
Hig^by,  for  plaintiff  in  error: 

It  is  only  when  a  man  abandons  hi.«i  cbil  i 
and  casts  it  upon  the  public  that  he  become* 
liable  for  its  support. 

Fitter  v.  Fitter,  33  Pa.  57. 

After  divorce  the  relations  of  the  husband 
Hud  wife  are  as  that  of  third  persons,  or  rather 
of  sinele  persons. 

Bnrritt  v.  Burriit,  29  Barb.  124;  Pretzing-r 
V.  Pretziiiger,  45  Ohio  St.  460:  .stanton  v.  W7.'/- 
ww,  3  Day,  37,  8  Am.  Dec.  255. 

The  father  being  ready,  witlintr.  and  able  to 
support  his  minor  children,  and  there  being  no 
decree  of  any  court  of  competent  jurisdiction 
deciding  that  he  was  an  improper  person  to 
sustain  such  relation,  and  having  by  the  con 
sent  of  the  mother  the  custody  of  the  children 
in  his  own  home,  and  they  being  remoreii 
against  his  protest,  he  is  no  longer  liable  for 
their  maintenance  and  support,  even  tbouefa 
furnished  by  the  mother  or  his  former  wife. 

Finch  V.  Finch y  22  Conn.  411:  John»on  v.  Ou 
sted,  74  Mich.  487:  HusbaTui  v.  Husband,  67 
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Ind.  588,  38  Am.  Rep.  107;  Burritt  v.  Burritt, 
supra;  Harris  v.  Harris,  5  Kan.  46;  Hancock 
V.  Merrick,  10  Cush.  41;  Fitter  v.  fWer,  83  Pa. 
50;  Baldwin  v.  Foster,  138  Mass.  449;  Broto  v. 
Bnghtinan,  136  Mass.  187, 

If  the  amount  paid  and  awarded  by  tbe 
court  was,  in  the  esOfmation  of  said  court,  suf- 
ficient for  the  care  of  tbe  children ,  then  this 
plaintiif  in  error  was  absolved  from  all  future 
obligation. 

Harris  v.  Harris,  5  Kan.  47;  Bishop,  Mar.  & 
Div.  §S  401,  552,  556. 

Mr.  li.  A.  Willson,  for  defendant  in  error: 

While  the  parties  were  divorced  for  the  ag- 
gressions of  the  defendant  in  error,  it  is  not 
true  that  the  minor  children  were  separated 
from  the  plaintiff  and  given  to  the  defendant 
on  account  of  defendant's  aggressions. 

Pretzinger  v.  Pretzinger,  45  Ohio  St.  452. 

The  father  can  never  be  divorced  from  his 
children. 

Upon  the  establishment  of  ne.W  relations,  a 
promise  may  be  implied,  on  the  part  of  the 
father,  to  pav  the  mother,  as  well  as  a  third 
.person,  who  has  supplied  the  necessary  wants 
of  his  infant  child. 

Stanton  v.  Willson.,  8  'Day,  37,  8  Am.  Dec. 
255;  Finch  v.  Finch,  22  Conn.  421. 

Bradbury,  «/.,  delivered  the  opinion  of 
the  court : 

The  defendant  in  error  was  divorced  from 
the  plaintiff  in  error  in  a  suit  brought  by 
him  for  her  aggression.  She  was  awarded 
111, 500  for  alimony,  and  two  small  children, 
the  fruit  of  the  marriage,  were,  by  the  decree, 
placed  in  her  custody,  but  no  order  was  made 
respecting  their  maintenance. 

She,  living  apart  from  the  defendant  in 
error,  supported  the  two  children,  and  the 
question  to  be  determined  is,  whether  she  can 
maintain  an  action  against  him  for  board, 
clothing,  etc.,  which  she  has  furnished  to 
them,  in  the  absence  of  any  proof  of  a  request 
by  him  that  the  support  should  be  provided 
^r  of  a  promise  to  pay  for  it  when  provided. 
Upon  this  subject  the  court  of  common  pleas 
charged  the  jury  as  follows: 

**  It  is  conceded  that  at  the  September  term, 
1886,  the  defendant  obtained  a  decree  of  di- 
vorce from  the  plaintiff  for  cruelty  to  him  ; 
that  the  court  gave  her  alimony  in  the  sum 
of  $1,500  and  the  custody  of  the  children  till 
its  further  order,  and  that  she  has  ever  since 
had  the  children  and  boarded  and  clothed 
them.  This  casts  upon  the  defendant  the 
legal  obligation  to  pay  her  what  that  board 
and  clothing  is  reasonably  worth. 

**It  makes  no  difference  whether  it  was 
done  with  the  defendant's  consent  or  not,  or 
at  his  instance  and  request.  Plaintiff's  right 
to  recover  is  not  founded  in  the  defendant's 
promise  to  pay,  either  expressed  or  implied, 
but  upon  his  legal  duty  to  provide  for  his 
children;  and  the  order  of  the  court,  giving 
her  the  custody  of  the  children  and  the  car- 
ing for  them  thereafter  by  the  plaintiff, 
makes  the  defendant  liable  to  pay  the  plain- 
tiff what  that  board  and  clothing  is  fairly 
and  reasonably  worth." 

To  this  portion  of  the  charge  the  defendant 
excepted,  and  the  question  in  issue  between 
the  parties  was  thus  brought  into  the  record. 
129  L.  R.  A. 


The  defendant  in  error  contends  that  this 
question  is  settled  in  her  favor  by  the  case  of 
Pretzinger  V.  Pretzingei\  45  Ohio  St.  452.  In 
that  case  this  court  held  that  **  the  obligation 
of  the  father  to  provide  reasonably  for  the 
support  of  a  minor  child,  until  the  latter  is 
in  a  condition  to  provide  for  his  own  sup- 
port, is  not  impaired  by  a  decree  which  di- 
vorces the  wife  a  vinculo,  on  account  of  the 
husband's  misconduct,  gives  to  her  the  custo- 
dy, care,  and  nurture  of  the  child,  and  allows 
her  a  sum  of  mpney  as  alimony,  but  with 
no  provision  for  the  child's  support."  In 
that  case,  as  in  the  one  under  consideration, 
no  question  arose  respecting  the  rie:hts  of 
the  child  to  reasonable  support.  In  both 
instances  the  necessaries  had  already  been 
furnished  by  the  divorced  mother,  and  she 
was  seeking  reimbursement  from  the  father. 
The  contention,  therefore,  related  solely  to 
the  relative  duties  of  the  father  and  mother 
of  minor  children  where  the  parents  are  liv- 
ing separate  in  consequence  of  a  divorce  a 
vinculo  had  between  them,  and  the  children 
had  been  awarded  to  the  custody  of  the  moth- 
er. 

Where  separation  and  divorce  result  from 
the  misconduct  of  the  husband,  the  Pretzinger 
Case,  supra,  asserts  the  primary  liability  of 
the  father,  in  a  contest  between  him  and  the 
mother,  and  in  such  case  the  right  of  the 
mother  to  recover  accainst  the  father  for  such 
reasonable  necessaries  as  she  has  furnished, 
is  established.  That  case  Is  grounded  in  the 
principle  that  as  the  primary  liability  rests 
upon  the  father  he  cannot,  by  his  own  mis- 
conduct, shift  it  to  the  mother.  Dickman. 
v.,  saying,  in  reference  to  the  natural  duty 
resting  on  parents  to  support  their  children, 
that  "this  natural  duty  is  not  to  be  evaded  by 
the  husband's  so  conducting  himself  as  to  ren- 
der it  necessary  to  dissolve  the  bonds  of  mat- 
rimony. .  .  .  It  is  not  the  policy  of  the 
law  to  deprive  children  of  their  rights  on  ac- 
count of  the  dissensions  of  their  parents, 
.  .  or  to  enable  the  father  to  convert  his 
own  misconduct  into  a  shield  against  parental 
liability."  Pretzinger  v.  Pretzinger,  45  Ohio 
St.  468.  Again,  **  there  is  evidently  no  sat- 
isfactory reason  for  changing  the  rule  of  lia- 
bility, when,  through  ill-treatment,  or  other 
breach  of  marital  obligation,  the  husband 
renders  it  necessary  for  a  court  of  justice  to 
divorce  the  wife,  and  commit  to  her  the  cus- 
'tody  of  her  minor  children."    Id.  459. 

In  the  case  before  the  court,  however,  the 
wife  was  the  aggressor,  and  it  is  this  feature 
by  which  it  is  to  be  distinguished  from  the 
Pretzinger  Case,  supra,  for,  in  that  case  the 
husband  was  in  fault.  It  does  not  neces- 
sarily follow  that,  because  a  father  cannot  by 
his  own  misconduct  shift  from  himself  to 
the  mother  his  primary  liability  to  support 
his  minor  children,  the  mother  cannot,  by 
her  misconduct,  produce  that  result,  at  least 
to  the  extent  of  denying  to  her  a  right  to  re- 
cover against  him  for  expenses  she  has  in- 
curred for  necessaries  for  their  support,  in 
the  absence  of  a  request  or  promise  by  him 
in  the  premises. 

The  contest  is  between  the  parents.  By  the 
law  of  nature,  the  responsibility  of  each  for 
the  birth  of  children  is  equal;  the  moral 
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obligation  of  nurture,  protection,  and  reason- 
able support  bears  upon  each  according  to  bis 
or  ber  capacity  to  afford  it.  ScbouTer,  in 
referring  to  this  obligation,  says:  "This  is 
said  to  rest  upon  a  principle  of  common  law  ; 
but  perhaps  it  may  be  more  reasonably  re- 
ferred to  the  implied  obligations  which  par- 
ents assume  in  entering  into  wedlock  and 
bringing  children  into  the  world. "  Schouler, 
Dom.  Rel.  ^  — . 

The  common  law,  in  an  earlier  stage  of  its 
development,  stripped  the  wife  of  her  per- 
sonal property,  transferred  to  the  husband 
the  income  ot  her  real  estate,  vested  in  him 
the  right  to  her  earnings,  denied  to  her  the 
power  of  contracting,  and  merged  her  legal 
entity  into  his;  and  to  compensate  her  for 
these  disabilities,  it  absolved  her  from  nearly 
every  legal  obligation  and  duty,  including 
that  of  maintaining  her  children.  Nor  had 
she  any  legal  control  over  them  or  right  to 
their  services.  Even  her  widowhood  did  not 
restore  this  control  or  right,  and  this  harsh 
doctrine  was  at  one  time  recognized  and  ap- 
plied by  courts  of  deservedly  high  authority 
in  this  country.  Thus,  as  late  as  1812,  it 
was  held  in  Com,  v.  Jduiray,  4  Binn.  487,  5 
Am.  Dec.  412,  in  respect  of  a  widowed  moth- 
er, that  "an  infant  owes  reverence  and  respect 
to  his  mother,  but  she  has  no  legal  authority 
over  him,  nor  any  legal  right  to  his  services. " 

Within  the  last  half  century,  however,  the 
harsh  rules  of  the  commfon  law  respecting 
the  property  and  domestic  rights  of  married 
women  have  gradually  yielded  to  more  en- 
lightened and  humane  notions,  and  conse- 
quently they  have  been  greatly  modified  and 
ameliorated.  The  modifications  and  amelio- 
rations which  affect  her  property  rights  are 
chiefly  the  result  of  legislation,  but  those 
affecting  her  domestic  relations  are  as  much 
due  to  those  enlightened  views,  which  led 
to  a  more  humane  application  of  the  rules  of 
common  law  to  that  relation,  as  to  direct 
legislative  action,  and  in  many  instances 
legislative  action  enlarging  her  property  and 
personal  rights  has  gradually  led  to  the 
imposition  of  correlative  duties,  bv  the  ap- 
plication of  recognized  principles  of  the  com- 
mon law. 

The  husband  and  father,  while  living  with 
his  family  ns  its  head,  is  entitled  to  the 
services  of  his  minor  children,  and  is  liable 
for  their  reasonable  support.  Kev.  Stat. 
^§  3108-3110,  3113;  Sharp  v.  Oropsey,  11 
Barb.  224. 

Where,  however,  the  husband  is  dead,  the 
modern  and  better  rule  is  that  the  mother  is 
the  head  of  the  family  and  entitled  to  the 
earnings  and  obedience  of  her  minor  children. 
Harford  County  Gomrs.  v.  Hamilton,  60  Md. 
340,  46  Am.  Rep.  739 ;  State  v.  Baltimore  dt 
O.  R.  Co.  24  Md.  84,  87  Am.  Dec.  600; 
Kennedy  v.  New  York  C  dt  H,  R.  R.  Co.  35 
Ilun.  186;  NatcTu^,  J.  &  C.  R.  Go.  v.  Cook, 
63  Miss.  38;  Ohio  &  M.  R.  Go.  v.  Tindall, 
13  Ind.  366,  74  Am.  Dec.  259 ;  Purman  v. 
Van  Sise,  56  N.  Y.  435.  15  Am.  Rep.  441 ; 
MUthetcson  v.  Perry,  37  Conn.  435,  9  Am. 
Rep.  339;  Hammond  v.  Gorbett,  50  N.  H. 
501,  9  Am.  Rep.  288;  Gray  v.  Durland,  50 
Barb.   100. 

And  whenever  the  mother  is  entitled  to  the 
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obedience  and  services  of  her  minor  chil- 
dren, it  would  seem  to  follow,  necessarily, 
that  she  should  maintain  them.  Harsh  and. 
anomalous,  indeed,  a  rule  of  law  must  be 
that  would  give  the  earnings  and  custody  of 
a  minor  child  to  a  parent  who  was  under  no 
reciprocal  obligation  of  maintenance.  The 
duty  of  maintenance  by  the  mother  is  asserted 
by  Schouler  on  Domestic  Relations,  ^  293 ; 
M&wbry  v.  Mowbry,  64  111.  383.  In  DedJiam 
V.  Natick,  16  Mass.  140,  the  court  says : 
"  The  mother,  after  the  death  of  the  father, 
remains  the  head  of  the  family.  She  has  the 
like  control  over  the  minor  children,  as  he 
had  when  living.  She  is  bound  to  support 
them,  if  of  sufficient  ability  ;  and  they  can- 
not, by  law,  be  separated  from  her." 

The  cases,  indeed,  are  rare,  where  a  mother, 
having  the  ability,  has  declined  to  admin- 
ister to  the  wants  of  her  minor  child.  The 
law  of  nature  is  usually  strong  enough  to 
secure  this,  apd  an  appeal  to  municipal  law 
is  therefore  seldom  necessary.  But,  if  a 
widowed  mother  with  ample  possessions 
should  decline  to  administer  to  the  necessi- 
ties of  her  destitute  minor  child,  a  lule  of 
law  that  would  allow  this,  and  suffer  her  to 
abandon  it  to  private  or  public  charity, 
would  be  a  reproach  to  any  system  of  juris- 
prudence. 

If  she  is  not  bound  to  maintain  her  child, 
then  she  should  not  be  permitted  to  keep  it 
in  subjection  to  her  authority,  or  receive  the 
wages  of  its  labor.  The  right  to  keep  her 
minor  children  together  under  her  roof, 
and  to  control  their  persons,  implies  the  ob- 
ligation to  feed  and  clothe  them ;  and  the 
great  weight  of  modern  authority,  as  well  as 
of.  reason,  clothes  her  with  those  rights.  It 
may  be  that  the  authorities  do  not  speak  with 
equal  emphasis  upon  the  question  of  her  duty 
of  support,  as  they  do  in  reference  to  her 
right  to  the  custody  and  services  of  her  chil- 
dren, but  this  should  be  attributed  to  the 
want  of  an  occasion,  and  not  to  the  existenci* 
of  any  rule  of  law  by  which  she  can  be  vested 
with  the  control  without  the  duty  of  main- 
taining her  minor  children. 

Where  a  divorce  a  vinculo  is  decreed,  the 
bonds  of  matrimony  are  dissolved,  and  the 
former  husband  and  wife  become  as  strangers 
to  each  other,  and  the  former  wife  is  relieved 
from  all  the  disabilities  and  duties  incident 
to  coverture.  If  children  were  born  of  the 
marriage,  the  paternal  relation  remains, 
and  the  duties  pertaining  to  it  continue. 
The  primary  obligation  of  maintaining  the 
children  was  on  the  husband  and  father,  the 
foundation  of  this  superior  obli»ration  rests 
upon  the  general  fact  that  he  is  most  capable 
of  discharging  it.  His  right,  however,  Is  to 
maintain  his  children  in  his  own  way  and  at 
his  own  fireside,  where  he  can  have  the  com- 
fort of  their  society  and  the  aid  of  their 
services.  If,  by  his  own  misconduct  the 
family  relation  is  destroyed,  and  the  welfare 
of  the  children  renders  it  necessary  that  they 
should  be  placed  in  the  custody  of  the 
mother,  he  has  no  just  ground  to  complain 
if  he  is  compelled  to  maintain  them  io 
her  home.  However,  even  under  these  cir- 
cumstances, if  the  mother  has  an  ample 
fortune,  and  the  resources  of  the  father  are- 
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comparatively  limited,  justice  might  require 
a  modification  of  a  rule  founded  upon  the  as- 
sumotion  of  conditions  which,  in  the  partic- 
ular case,  did  not  exist. 

And  althoui(h  the  separation  and  divorce 
were  caused  by  the  misconduct  of  the  mother, 
it  may  nevertheless  be  true  that  the  obli- 
gation of  the  father  to  reasonably  provide  for 
his  children  will  follow  them  into  the  cus- 
tody of  the  delinquent  mother,  when  circum- 
stances require  them  to  be  placed  in  her 
custody.  If,  however,  under  such  circum- 
stances it  does  so  follow  them,  the  reason  and 
limit  of  this  obligation  of  the  father  should 
be  found  in  the  necessities  of  the  children. 
As  to  them,  the  natural  obligation  of  protec- 
tion, nurture,  and  maintenance,  press  with 
equal  force  upon  the  parents.  By  the  divorce 
a  mnculo  the  mother  is  as  completely  absolved 
from  the  marital  relation  as  she  would  be  by 
death,  and  if,  in  the  course  of  the  proceed- 
ings which  end  in  an  absolute  divorce,  the 
minor  children  are  put  under  her  control,  by 
her  procurement  or  in  response  to  her  wishes, 


her  direct  obligation  towards  them,  so  lon^i^ 
as  she  retains  them,  would  seem  to  be  founded 
upon  as  substantial  considerations  as  if  she 
were  a  widow.  Their  daily  wants  must  be 
satisfied.  Constant  supervision  may  be  jiec- 
essary.  Can  their  divorced  mother,  who  has 
received  them  into  her  custody,  abandon 
them  in  the  one  case  and  not  in  the  other? 
We  think  not.  By  receiving  them  into  her 
custody  she  should  be  held,  as  to  them,  lo 
assume  the  obligations  incident  to  that  cus- 
tody. If  under  these  circumstances,  where 
her  own  misconduct  has  destroyed  the  family 
relation,  and  deprived  the  father  of  the  cus- 
tody and  society  of  his  children,  she  has  in 
fact  maintained  her  children,  she  has  no 
claim,  legal  or  moral,  to  demand  reimburse- 
ment from  the  father.  She  has  simply  dis- 
charged a  duty  cast  upon  her  by  the  plainest 
principles  of  natural  justice,  for  the  reason 
that  the  necessity  for  it  arose  from  her  owtt 
misconduct. 
Judgment  reversed. 
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V. 

John  J.  McCUNE,   Appt. 

(122  Mo.  426.) 

1  •   The  iriving^  of  firm  paper  for  individ- 
ual debts  of  the  partners  for  moDey  borrowed 


and  contributed  by  them  iDdividually  to  the  firm 
capital  cannot  be  declared  fraudulent  merely  be- 
cause the  firm  was  at  the  time  insolvent,  or  was 
made  so  by  the  act  of  making  the  notes. 
8.  IndiTidttal  debts  of  partners  may,  in 
the  absence  of  fraud,  be  converted  into  6rm 
debts  which  will  share  equally  with  other  firm 
debts  in  case  of  dissolution,  by  an  agreement  be- 
tween the  partners  to  that  effect  and  the  execu- 
tion of  firm  paper  for  them. 

(June  4,  1894.) 


Note.— A««umption  by  a  partner  ship  of  the  indi- 
vidual debts  of  the  partners. 

I.  The  general  rule. 
II.  The  question  of  insoivency. 

III.  The  question  of  fraud. 

IV.  Assumptitm  held  sufficient. 
V.  Insufficient  assumption. 

VI.  By  mirrtaage  of  firm  property. 
VII.  By  neiv  firm  of  debts  of  old  firm. 
VIII.  Assumption  of  debt  originally  incurred  for 
firm  benefit. 

The  subject  of  this  note  is  conflncMl  to  the  consid- 
eration of  the  assumption  by  a  firm  of  the  individ- 
ual debts  of  one  of  its  memt)ers  considered  purely 
in  the  abstract,  and  does  not  include  that  class  of 
cases  which  detefraine  the  question  how  far,  inde- 
pendent of  any  assumption,  a  Qrm  is  bound  by  the 
act  or  debt  of  a  partner  incurred  by  him  indlvidu- 
aUy.  either  for  the  firm  benefit  or  not,  or  debts  for 
which  he  may  have  given  the  firm's  note  or  other- 
wise attempted  to  bind  the  firm,  and  in  which  the 
question  of  the  authority  of  such  partner  and  of 
the  ratification  of  his  act,  as  well  as  the  question 
of  notice,  form  essential  elements. 

Neither  does  the  note  cover  that  class  of  cases 
wherein  a  surviving  or  continuing  partner  has  paid 
or  preferred  his  own  individual  indebtedness  to 
that  of  the  firm,  out  of  firm  a^ets.  Inasmuch  as 
such  cases  cannot  strictly  be  said  to  come  within 
the  doctrine  of  assumption. 

The  question  as  to  the  rights  of  partners  to  deal 
with  the  individual  debts  of  a  partner,  whether 
such  debt  was  incurred  for  the  firm  benefit  or  not, 
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in  an  assignment  by  the  firm  for  the  benefit  of  its 
creditors,  will  also  form  the  subject  of  a  separate 
note. 

I.  The  general  rule. 

The  general  doctrine  with  respect  to  the  assump- 
tion by  a  partnership  of  the  individual  debts  of  a 
partner,  deducible  from  the  decisions,  would  seem 
to  be  that,  although  a  firm  is  not  liable  for  the  pri- 
vate debts  of  one  of  its  members,  nor  is  there  any 
Uability  resting  upon  the  other  members  in  respect 
to  such  debts,  yet  a  partnership,  so  long  as  it  re- 
mains in  a  solvent  position  and  its  assets  are  under 
its  control,  and  before  it  is  brought  within  the  ju-  - 
risdiction  of  the  court,  may,  with  the  assent  of  all 
the  partners,  rightfully  assume  the  payment  of  the 
individual  debts  of  one  of  its  members,  and. may 
either  sell,  assign,  or  mortgage  such  property  for 
that  purpose,  even  though  such  assumption  de- 
creases the  firm  assets  and  is  a  detriment  to  the 
firm  creditors,  if  the  debts  are  bona  fide,  the  trans- 
action free  from  fraud  and  not  made  with  the  in- 
tent to  defraud,  hinder,  or  delay  creditors,  is  sup- 
ported by  a  sufficient  consideration,  and  is  for  the 
benefit  of  the  partnership  beyond  all  controversy, 
since  the  creditors  of  the  firm  have  no  lien  except 
such  as  they  can  work  out  through  the  partners, 
so  that  if  such  equity  or  lien  is  extinguished  their 
rights  are  extinguished  also,  the  partner's  rights 
over  the  partnership  property  or  assets  existing  as 
between  themselves  alone. 

The  following  eases  in  order  of  states  declare 
this  doctrine:  Pierce  v.  Faas,!  Port.  (A la.) 283  (1834); 
Reynolds  v.  Johnson,  64  Ark.  449  (1891);  Embry 
V.  Lewis   (Ark.)  18  S.   W.   Kep.  372  (1893);   8lck- 
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CASE  certified  by  the  St.  Louis  Court  of  Ap- 
peals for  the  opinion  of  the  Supreme  Court 
in  an  appeal  by  claimant  from  a  judgment  of 
the  Circuit  Court  for  Pike  County  disallowing 
a  claim  filed  against  the  assets  of  the  insolvent 
firm  of  Edwards  &  Wigginton,  in  the  hands 
of  an  assignee  for  creditors.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Ta,^g  A  Ball,  for  appellant: 

The  execution  of  the  note  to  McCune,  and 
also  the  note  to  Calvin  Wigtrinton,  on  the  first 
of  July,  1889,  was  in  each  case  a  * 'novation/' 
and  in  the  absence  of  any  fraudulent  intent 
stands  upon  the  same  footing  exactly  as  if 
the^e  two  debts  had  been  actually  paid  with 
money  or  property  t)elonging  to  the  firm. 

Sexton  V.  Anderson,  95  Mo.  373. 


Messrs.  J.  D.  Hostetter,  E.  W.  Hmjor, 
and  Eben  Richards,  for  respondents: 

Creditors  of  an  insolvent  partnership  have 
an  equitable  right  to,  or  a  quasi  lieo  upon,  the 
assets  of  the  firm  as  against  creditors  of  the  in- 
dividual partners. 

Dfinnica  v.  Clinkscales,  78  Mo.  500;  Sextan 
V.  Anderson,  95  Mo.  373;  Hhelps  v.  McNedy, 
66  Mo.  554,  27  Am.  Rep.  378;  Htindiep  v.  Far- 
ris,  103  Mo.  78.  12  L.  K.  A.  254. 

The  making  of  these  firm  notes  amounted  to 
withdrawing  firm  property  from  firm  creditors 
to  the  use  of  members  of  the  firm,  which  can 
only  be  done  when  ample  property  is  left  to 
satisfy  firm  liabilities. 

Goodbar  v.  Cary,  4  Woods,  C.  C.  663;  Wil- 
son V.   Robertson,  21   N.   Y.   587;  Menagh   v. 


man  v.  Abernathy,  14  Colo.  174  (1889»;  Veal  v.  The 
Keely  Co.  86  Ga,  130  (ISO):  Ellison  v.  Lucas.  87  Ga. 
22»(1891);  Ladd  v.  GHswold,  9  111.  25.  46  Am.  Dec- 
446  (1M7):  Hapirood  v.  Comwell,  48  111.  64,  05  Am. 
Dec.  516  (1868);  Keith  v.  Fink,  47  Hi.  272.  276  (1868); 
Younj?  V.  Clapp,  147  Hi.  176  (1892);  Purple  v.  Far- 
rlngrton,  119  Ind.  164, 170.  4  L.  K.  A.  535  (1889);  Dun- 
bam  V.  Hanna.  18  Ind.  270  (1862):  Case  v.  Ellis.  4  Ind. 
App.  224  *  1892);  Winslow  v.  Wallace.  116  Ind.  317.  1 
L.  R.  A.  179  (1888):  Fisher  v.  Syfers,  109  Ind.  514,  517 
(1887):  Goudy  v.  Werbo,  117  Ind.  154, 166.  3  L.  R,  A. 
114  (1889);  Kistner  v.  Sindllnjrer,  83  Ind.  114,  117 
(1870):  Sciiaeffer  v.  Fithlan,  17  Ind.  463,  468  (1861): 
Holland  v.  Fuller,  13  Ind.  195  (1859):  Weyer  v.  Thom- 
burjfh,  15  Ind.  134  <1860):  McDonald  v.  Beach,  2 
Blackf.  55,  68  (1827);  Frank  v.  Peters.  9  Ind.  343 
(1857):  Jewett  v.  Meecb,  101  Ind.  289  a886):  Ma- 
quoketa  v.  Willey,  36  Iowa,  823.  380  (1872);  Geon?e 
V.  Wamsley,  64  Iowa,  175  (1884):  Smith  v.  Smith,  87 
Iowa,  93  (1893);  Poole  v.  Seney,  66  Iowa,  502  (1885); 
Woodmausie  v.  Holoomb.  34  Kan.  a5,  37  (1885); 
Jones  V.  Lusk,  2  Met.  (Ky.)  356.  361  (1859);  Hamilton 
V.  Hodfirc?8,  30  La.  Ann.  1290  (1878):  Coakley  v.  Well. 
47  Md.  277  (1877);  Sanderson  v.  Stockdale,  11  Md. 
572.  578  (1857):  Helneman  v.  Hart,  55  Mich.  64  (1884); 
Hanover  Nat.  Bank  v.  Klein,  64  Miss.  141  (1886 ; 
Bchmidlapp  v.  Currie,  55  Miss.  597,  600,  30  Am.  Rep. 
630  (1878):  Reyburn  v.  Mitcbell,  106  Mo.  885,  373,  374, 
875(1891);  Tilford  v.  Ramsey,  37  Mo.  663,  566  (1866); 
Noble  V.  Miley,  20  Mo.  App.  360  (1866);  Sexton  v. 
Anderson,  96  Mo.  378.881  (1888);  NaUonal  Bank  of 
tb©  Metropolis  v.  Sprairue,  20  N.  J.  Eq.  18,  80  (1869); 
Menairh  v.  Whitwell,  52  N.  Y.  146, 158.  11  Am.  Rep. 
683  (1873);  Kirby  v.  Schoonmaker,  8  Barb.  Ch.  46,  49 
Am.  Dec.  160  (1848);  Wilson  v.  Robertson,  21  N.  Y. 
687  (1860);  Heye  v.  BoUes,  83  How.  Pr.  386,  2  Daly, 
281  (18671;  Bembeimer  v.  Rindskopf,  116  N.  Y.  428, 
488  (1889):  Kansom  v.  Van  Deventer.  41  Barb.  307 
(1868):  Smith  v.  Howard,  20  How.  Pr.  l:fl  (1859); 
Burtus  V.  Tisdall.  4  Barb.  571,  588  (1848);  O'Nell  v. 
Salmon,  25  How.  Pr.  246.  251  (1863);  Nordlinger  v. 
Anderson,  123  N.  Y.  544.  548  (1890);  Van  Rossum  v. 
Walker.  11  Barb.  287  a861);  SiRler  v.  Knox  County 
Bank,  8  Ohio  St.  511, 614  (1858):  Miller  v.  Estill,  5  Ohio 
St.  508.  67  Am.  Dec.  805  (1856);  Wilcox  v.  KelloKJc,  11 
Ohio  St.  :m  (1842):  Siejrei  v.  Chidsey ,  28  Pa.  2T9, 285.  70 
Am.  Dec.  124  (1857):  Donnally  v.  Ryan,  41  Pa.  306, 
310  (1862):  Todd  v.  Lorah,  75  Pa.  155  (1874>;  Brooke  v. 
Evans,  5  Watts,  200  (1886);  Noble  v.  McCIIntock,  2 
Watts  &  S.  152  (1841);  Purdy  v.  Powers,  6  Pa.  491 
(1847);  Graeff  v.  Hitchraan,  5  Watts,  454  (1836);  Gal- 
lairber  v.  First  Nat.  Bank  (Pa.)  5  Cent.  Rep.  726. 
728  (1886):  Tanner  v.  Hall,  1  Pa.  417  (1845):  Pepper  v. 
Peck,  17  R.  I.  55  (1890):  Jones'  Case.  1  Overt.  455 
(1800):  Carver  Gin  &  Macb.  Co.  v.  Brannon,85  Tenn. 
712  (1887);  Tompkins  v.  Woodyard,  6  W.  Va.  216, 
229  (1872);  Haben  v.  Harsbaw,  49  Wis.  :f79  (1880);  He 
Kahley,  2  Biss.  383, 4  Nat.  Bankr.  Repr.  878, 379  (1870); 
■Goodbar  v.  Cary,  16  Fed.  Rep.  816,  4  Woods,  C.  C. 
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1  663  a882):  CoflBn  v.  Day,  84  Fed.  Rep.  687  (1888);  Huis- 

kamp  v.  Moline  Waifon  CJo.  121  U.  S.  310,  80  L.  ed. 

I  971  (1887);  Case  v.  Beanregard,  99  U.  S.  124.  25  L. 

'  ed.  3n  (1879);  Rt  Lane,  2  Low.  Dec.  333,  10  Nat, 

Bankr.  Reif.  185  (1874);  Re  Caton,  26  U.  C.  C.  P.  308, 

,  311  (1876):  Er  parU  Peele,  6  Vee.  Jr.  601  (1802). 

j     It  would  appear  tbat  the  decisions  have  gone 

I  even  further,  and  altbouffh  not  unanimous,  the 

I  wei^rht  of  authority  would  seem  to  be  that  mere 

j  insolvency,  where  no  actual  fraud  intervene*,  will 

'  not  deprive  the  partners  of  their  legal  control  over 

I  tbe  property  and  tbeir  right  to  dispose  of  the  same 

'  as  they  may  choose,  and  that,  where  the  separate 

!  creditors  purchase  from  tbe  firm  in  good  faith,  and 

I  the  individual  indebtedness  is  a  fair  price.for  tbe 

i  property  purchased,  such  purchase  cannot  of  itself 

I  be  held  fraudulent  as  against  the  general  creditors 

I  of  tbe  tirm.    Ellison  v.  Lucas,  87  Ga.  223  a801): 

Woodmansie  v.  Holcomb,  84  Kan.  36  (1885).   And  see 

Bembeimer  v.  Rindskopf,  116  N.  Y.  428,  438  (18B9), 

infra. 

The  power  of  partners  to  dispose  of  the  firm 
property  is  unlimited,  except  as  controlled  by  the 
statutes  against  voluntary  conveyances  in  fraud  of 
creditors  and  the  bankrupt  laws.  Wiggins  v. 
Blackshear  (Tex.)  24  S.  W.  Kep.  918  (1898). 

So  that  such  a  creditor  will  take  the  property 
discharged  of  any  claim  or  equity  of  the  partnership 
creditors.  Hapgood  v.  Coruwell,  48  III.  64,  96  Am. 
Dec.  516  (1868). 

This  has  been  held  to  be  so  even  tbougrh  the 
firm  may  be  unable  to  pay  all  the  partnership 
debts.  Ellison  v.  Lucas,  87  Ga.  223  (1891);  Marks  v. 
Hill,  15  Gratt.  400  (1859). 

And  though  the  firm  is  insolvent  at  the  time  it 
enters  into  the  contract.  Bembeimer  v.  Rinds- 
kopf, 116  N.  Y.  428,  488  (1889). 

If  Buoh  contract  is  legal  and  there  is  no  actual 
fraud,  it  is  enforceable  against  the  firm,  and  it 
cannot  therefore  be  fraudulent  if  Arm  property 
is  applied  in  its  payment.    JMd. 

But  before  a  Arm  can  be  held  responsible  for  tbe 
individual  debts  of  a  partner  there  must  be  proof 
of  the  authority,  or  of  the  adoption  or  ratification 
of  such  indebtedness.  Tompkins  v.  Woodyard,  5 
W.  Va.  216,  229  (1872). 

There  must  be  assent  upon  the  part  of  tbe  other 
partners.  Edwards  v.  Entwisle,  2  Mackey,  43,61 
(1882):  Carter  v.  Beaman,  6  Jones,  L.  44  (ia58). 

Knowledge  alone,  however,  will  not  be  sufficient 
to  bind  the  other  member  or  members  of  the  flniL. 
especially  where  the  individual  creditor  is  belnjr 
regularly  charged  on  the  books  of  the  firm  and 
there  is  no  araumption  thereof  upon  the  books  by 
the  individual  partner.  Todd  v.  Lorah,  75  Pa.  155 
(1874). 

Tbe  power  of  disposition  over  their  property  io- 
herent  in  every  partnership  is  as  unlimited  as  that 
of  an  individual,  and  theius  disponendi  in  theflniL« 
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Whiticell,  52  N.  Y.  146.  11  Am.  Rep.  683; 
Keith  V.  Fink,  47  III.  272;  PritcheU  v.  Pollock, 
82  Ala.  169.  ^         ' 

Borg^ess* «/.,  delivered  the  opinion  of  the 
court : 

This  case  was  certified  to  this  court  from 
the  8t.  Louis  court  of  appeals  for  the  reason 
that  one  of  the  judges  of  that  court  was  of 
the  opinion  that  the  decision  filed  in  that 
court  was  in  confiict  with  the  decision  io 
the  tease  of  Sexton  v.  Anderson,  95  Mo.  373. 

The  opinion  of  the  court  of  appeals  is  re- 
ported in  47  Mo.  App.  307.  The  statement 
of  Thompson,  e/.,  of  said  court,  is  as  follows : 

**John  McCune  presented,  for  allowance 
against  the  assigned  estate  of  the  partnership 


firm  of  Edwards  &  Wigginton,  a  promissory 
note  made  by  said  firm  on  the  first  day  of 
July,  1889,  for  $2,000,  payable  one  day  after 
date  to  his  order,  and  bearing  interest  from 
date  at  the  rate  of  8  per  cent  per  annum. 
Calvin  Wigginton  also  presented  a  note 
of  the  same  date  and  tenor,  for  the  sum  of 
$1,926.  The  assignee  allowed  both  of  the^^e 
notes,  and  certain'other  creditors  of  the  firm 
appealed  to  the  circuit  court.  The  circuit 
court  disallowed  the  notes,  and  from  its 
judgment  disallowing  the  note  in  favor  of 
McOune  this  appeal  is  prosecuted.  The  case 
was  by  consent  of  parties  submitted  to  the 
court  without  a  jury,  and  no  declarations  of 
law  were  asked  or  given. 
It  appeared  in  evidence  that  the  partner- 


all  the  members  co-opera tioR,  can  only  be  con- 
trolled by  the  same  conaideratione  that  impose  a 
liability  upon  the  acts  of  an  individual  owner, 
namely,  that  it  shall  not  be  used  for  fraudulent 
purposes.  Schmidlapp  v.  Currie,  65  Miss.  697,  600, 
30  Am.  Rep.  530  (1878). 

The  honesty  of  the  transaction  must  be  strictly 
proved;  the  valuable  consideration  and  the  bene- 
fit to  the  partnership  must  be  shown.  Keith  v. 
Fink,  47  111.  272  (1868). 

The  individual  indebtedness  is  a  sufficient  con- 
sideration to  support  the  payment,  and  the  credit- 
or becomes  vested  with  the  money  or  property  so 
appropriated  to  him.  Coffin  v.  Day,  34  Fed.  Rep. 
687  (1888). 

The  fact  that  a  creditor  surrendered  a  demand 
note  which  he  miirht  have  enforced  at  any  time, 
and  took  in  its  place,  with  the  consent  of  all  the 
parties,  the  note  of  the  firm  not  due  until  the  end 
of  the  year,  would,  in  the  absence  of  a  flndintc  that 
the  firm  was,  at  the  time  of  giving  the  new  note,  in- 
solvent, or  that  the  change  was  made  for  a  fraudu- 
lent purpose,  constituea  good  consideration  for  the 
note  of  the  firm.  Nordlinger  v.  Anderson,  123  N. 
Y.  544.  548  (1890);  National  Bank  v.  Place,  86  N.  Y. 
444  (IHM. 

Money  loane<l  to  the  partners  individually,  and 
by  them  put  in  the  business  as  part  of  the  capital, 
constitutes  a  valid  consideration  tosupporta  judg- 
ment confessed  by  them,  and  therefore  a  sufficient 
assumption  of  the  debt,  the  bona  fides  of  the  trans- 
action being  a  question  of  fact  for  the  jur>'.  Rose 
V.  Keystone  i^hoe  Co.  18  W.  N.  C.  665,  568  (1886). 

The  as(>umption  of  the  payment  of  the  debt  of 
a  partner  who  had  a  peculiar  experience  in  the 
business  and  who  desired  to  retire  upon  considera- 
tion of  his  continuing  in  the  firm,  is  upon  a  suffi- 
cient consideration.  George  v.  Wamsley,  64  Iowa, 
175  (1HH4I. 

In  Turner  v.  Jaycox.  40  N.  Y.  470  (1869),  the  Arm, 
prior  to  its  assignment,  had,  upon  good  consider- 
ation, agreed  and  assumed  liability  of  the  debt 
which  originally  was  not  a  Urm  liability,  and  the 
court  therefore  distinguished  it  from  the  case  of 
Schiele  v.  Healy,  10  Daly.  92  (1881),  as  in  the  latter 
case  there  was  no  assumption  outside  of  the  pref- 
erence given  by  the  firm  assignment. 

A  bill  given  by  the  firm  constitutes  such  a  prom- 
ise, and  is  an  express  undertaking  on  the  part  of 
the  firm  upon  sufficient  consideration  to  pay  out 
of  the  partnership  assets,  and  from  such  time  the 
debt  becomes  a  partnership  one.  Slegel  v.  Chldsey, 

28  Pa.  279,  285,  70  Am.  Dec.  124  (1857). 

In  the  above  case,  however,  the  court  did  not 
consider  the  case  as  one  of  the  application  of  part- 
nership effects  to  the  private  debt  of  one  partner 
of  the  firm,  but  as  the  honest  and  fair  assumption 
by  the  firm  of  a  debt  created  for  its  benefit.  See 
this  case,  infra^  head  II. 

But  in  Goodenow  v.  Jones,  75  lit  48  (1871;,  no  ac- 
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tion  lay  by  the  creditors  of  such  partner  against 
the  firm,  upon  an  agreement  made  by  the  partners 
inter  8e,  to  assume  a  contract  made  by  one  of 
them  prior  to  the  partnership,  such  creditor  not 
being  a  party  to  the  agreement,  and  for  the 
further  reason  ttiat  before  such  creditor  can  sue 
thereon  he  must  show  a  new  consideration  and  a 
release  of  the  oriorinal  debtor. 

So  the  burden  is  upon  the  creditor  to  prove  that 
the  firm  assumed  the  responsibility  or  liability  of 
the  partner's  debts.  Farwell  v.  St.  Paul  Trust  Co. 
45  Minn.  485  (1891);  Man Idin  v.  Branch  Bank,  2  Ala. 
502  (1841). 

The  promise  of  a  flr^Jl  to  pay  the  debt  may.  how- 
ever, be  proved  by  parol  evidence.  Hamilton  v. 
Hodges,  30  La.  Ann.  1290  (1878). 

Yet,  upon  an  action  to  subject  a  firm  to  the  indi- 
vidual debts  of  a  partner,  upon  the  ground  that 
they  bad  been  assumed  by  the  firm  under  written 
articles  of  partnership,  it  is  not  permissible  for  a 
surviving  partner  to  testify  to  an  alleged  oral  un- 
derstanding between  himself  and  his  deceased 
partner  that  the  flrm'cf  assumption  of  such  debt 
was  limited  to  a  particular  demand,  the  same  be- 
ing plainly  in  violation  of  the  general  principle  of 
law  that  a  written  instrument  cannot  be  varied  by 
parol  evidence,  although  the  rule  does  not  apply 
between  the  parties  to  the  instrument  and  a  stran- 
ger, such  exception  being  so  only  when  the  latter 
asserts  a  right  independent  of,  and  not  growing 
out  of,  the  instrument,  or  when  the  right  asserted 
does  not  originate  in  the  relations  established  by 
the  instrument.  Spingam  v.  Rosenfeld,  4  Misc. 
523  (1893). 

The  rule  that  the  separate  debt  of  a  partner  can- 
not be  paid  out  of  the  partnership  estate  until  all 
the  debts  of  the  firm  are  discharged,  does  not  ap- 
ply until  the  partners  cease  to  have  a  legal  right 
to  dispose  of  their  property  as  they  please,  and  is 
applicable  only  when  the  principles  of  equity  are 
brought  to  interfere  in  the  distribution  of  the 
partnership  property  among  the  creditors,  such 
principles  operating,  not  only  on  the  property  re- 
maining in  the  possession  of  the  partners,  but  em- 
bracing all  that  has  been  f i^udulently  disposed  of, 
not  extending,  however,  to  such  as  have  been 
previously  transferred  in  good  faith.  McDonald 
V.  Beach.  2Blackf.  55, 58  (1827);  SchaelTer  v.  Fithian, 
17  Ind.  463,  468  (1861);  Holland  v.  Fuller,  13  Ind.  195 
(1859»;  Weyer  v.  Thornburgh.  15  Ind.  124  (I860); 
Frank  v.  Peters,  9  Ind.  343  (1857). 

As  the  equity  of  the  firm  creditors  is  a  derivative 
one  arising  out  of  the  principles  of  subrogation, 
entitling  them  to  enforce  the  equities  sutraisting 
between  the  partners  so  long  only  as  the  right  of 
any  of  the  partners  has  not  been  waived.  Purple  v. 
Farrington,  119  Ind.  164, 170,  4  L.  R.  A.  535  (1889). 

So  the  members  of  a  firm  may  estop  themselves, 
by  their  conduct,  from  claiming  that  an  indebted- 
ness to  the  firm  has  not  been  satisfied  by  payment 
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ship  firm  of  Edwards  &  Wigginton  was] 
founded  in  Marcb,  1889,  and  made  an  assign-  j 
ment  for  the  benefit  of  its  creditors  in  July,  i 
1890.  The  business  was  a  retail  grocery 
store.  The  basis  of  the  business  was  a  stock 
in  trade  owned  by  the  appellant,  McCune, 
which  McCune  sola  to  Edwards,  in  1887,  for 
$2,600.  When  Edwards  took  Wigginton 
in  as  a  partner,  in  March,  1889,  the  stock 
was  invoiced  at  between  $8,300  and  $8,400. 
They  were  to  be  equal  partners,  and  the  ar- 
rangement was  such  that  VV^igginton  pur- 
chased a  half  interest  in  the  stock  in  trade 
and  business  for  $1,(326,  and  then  each  partner 
put  into  the  business  in  cash  the  sum  of  $800. 
The  indebtedness  of  Edwards  to  McOune 
was  originally  evidenced  by  three  unsecured 
promissory  notes,  maturing   respectively  in 


six,  twelve,  and  eighteen  months  from 
date.  Edwards  had  borrowed  other  money 
of  McCune,  and  had  made  such  payments 
that,  on  the  first  of  July,  1889,  the  indebted- 
ness of  Edwards  to  McCune  stood  at  $2,000. 
The  $1,926  that  Wigginton  put  into  the 
firm,  as  above  stated,  was  enti^ly  borrowed 
from  his  father,  Calvin  Wigginton.  Of  this, 
$900  was  in  a  note,  due  one  day  after  date 
and  bearing  interest  at  the  rate  of  1  per  cent 
per  annum ;  $500  was  in  a  like  note,  and  the 
rest  not  evidenced  by  any  note.  Thus  it 
was  that  the  int.erest  of  each  partner  consisted 
entirely  of  borrowed  capital ;  that  Edwards 
still  owed  this  claimant,  McCune,  *2.000 
for  his  interest  in  the  partnership  capital 
and  business,  and  that  Wie:ginton  for  his 
interest  therein  owed  his  father  $1,926.     We 


of  a  debt  due  from  one  of  the  members.  Noble  v. 
Mlley.  20  Mo.  App.  360  (1886). 

A  subsequent  expression  by  a  partner  that  the 
money  ouf? bt  to  be  paid,  and  a  susreretttioD  as  to  the 
ways  and  means  of  raising  the  money  for  that  pur- 
pose, are  evidence  that  the  debt  of  one  partner  has 
been  assumed  by  the  firm.  Nichols  v.  English,  8 
Brewst.  (Pa.)  380  (1869). 

The  assumption  of  such  debts  may  form  the  sub- 
ject of  a  valid  set-off  against  the  firm  claim,  for, 
however  foreign  to  the  concerns  of  the  partner- 
ship the  subject  of  the  account  may  be,  if  it  is 
established  tthat,  by  the  consent  of  a  partner,  it  is 
agreed  to  be  paid  out  of  the  effects  of  the  firm,  or 
that  the  goods  in  the  account  sued  upon  were  de- 
livered by  the  as-sent  of  the  partner,  either  express 
or  implied,  in  either  event  such  an  account  would 
be  the  subject  of  a  set-off.  Pierce  v.  Pass,  1  Port. 
(Ala.)  282(1834). 

Demands  against  individual  members  of  a  firm 
may  be  set  off  against  demands  of  the  Urm,  if  the 
course  of  dealing  of  the  ttrm  in  receiving  such  de- 
mands in  payment  is  uniform,  and  so  notorious 
that  individuals  dealing  with  them  must  be  sup- 
posed to  have  -had  reference  to  it  in  their  trans- 
actions with  the  firm.     Evernghim  v.  Ensworth, 

7  Wend.  326  (1831). 

And  if  the  agreement  to  set  off  a  debt  due  to  the 
firm  against  a  debt  due  from  one  of  the  copartners 
is  executed,  an  action  cannot  be  maintained  in  the 
name  of  the  firm  for  the  debt,  even  if  it  has  been 
fraudulently  discharged  by  one  of  the  copartners. 
Pepper  V.  Peck,  17  R.  I.  55  (1890);  Williams  v.  Brim- 
hall,  18  Gray,  462  (1859);  Homer  v.  Wood,  11  Cush. 
62  (1863). 

It  has,  however,  been  held  that  the  individual 
debt  of  a  partner  ought  not  to  be  paid  out  of  the 
property  of  the  firm  by  the  process  of  set-off. 
Pierce  v.  Pass,  supra.  Bee  also,  as  to  set-off, 
Churchill  v.  Bowman,  89  Vt.  518  (1869),  infrd,  head 
IV. 

Tbflt  the  disposition  results  in  the  payment  of 
one  bona  fide  debt  to  the  exclusion  of  another 
creditor,  whose  demand  is  equally  meritorious,  is 
of  no  conseguenoe.  Winslow  v.  Wallace,  116  Ind. 
317,  327, 1  L.  R.  A.  179  (1888). 

No  legator  equitable  right  of  the  joint  creditors 
is  violated  thereby.    Sigler  v.  Knox  County  Bank, 

8  Ohio  St.  511,  518  (1858). 

Unless  it  appeals  that  there  is  not  enough  part- 
nership property  to  satisfy  both  the  firm  and  indi- 
vidual creditore,  copartnership  creditors  will  not 
be  heard  to  complain  of  the  application  of  firm 
assets  to  tlie  payment  of  the  individual  debts  of 
the  members  of  the  concern.  l>e  Caussey  v.  Baily. 
5T  Tex.  666,  660  (1882);  lingers  v.  NichoL*,  20  Tex.  726 
(IH.W);  Washburn  v.  Bank  of  Bellows  Falls,  19  Vt.  278 
(1847);  Hubbard  v.  (^irtts,  8  Iowa,  1,  74  Am.  Dec. 
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283  (1859);  Stout  v.  Fortner,  7  Iowa*,  183  (1858;; 
Griffith  V.  Buck,  18  Md.  102  (1850). 

The  power  of  a  firm  to  so  dispose  of  the  prop- 
erty has  been  held  not  limited  to  cases  wherein  it  is 
shown  that  their  assets  lor  ttie  time  being  are  in- 
sufficient to  discharge  their  liabilities.  Sigler  v. 
Knox  County  Bank,  supra. 

For  the  reason  that  the  question  is  merely  one  of 
power  in  the  partners  to  dispose  of  and  appro- 
priate their  joint  assets.    Ibid. 

So  a  note  given  with  the  express  assent*  oF  all  the 
partners,  and  with  the  understanding  that  the  loan, 
although  an  individual  one.  is  made  on  the  credit  of 
the  firm,  becomes  a  partnership  debt  as  effectually 
as  if  the  money  were  applied  to  the  purposes  of  the 
firm.    Tilford  v.  Ramsey,  37  Mo.  563,  565  (1866). 

And  a  note  given  in  renewal  thereof  will  brad 
the  firm,  the  giving  of  the  new  note  being  but  an- 
other mode  of  payment,  the  time  gained  thereby 
being  to  the  advantage  of  the  firm  rather  than  to 
the  private  use  and  benefit  of  the  individual  part- 
ner.   Ibid. 

So  the  exchange  by  the  separate  creditor  of  one 
partner  of  some  of  such  partner^s  notes  tor  notes 
of  the  firm  more  than  four  months  before  the 
firm's  bankruptcy  will  bind  the  firm  creditors  when 
not  made  in  contemplation  of  bankruptcy.  Re 
Lane,  2  Low.  Dec.  333, 10  Nat.  Bankr.  Reg.  135  (1874». 

In  Hamilton  v.  Hodges,  30  La.  Ann.  1290  a878, 
the  note  purported  to  be  signed  by  the  firm,  and 
also  by  one  of  the  members.  The  executor  of  the  de- 
ceased partner  contended  that  the  note  was  signed 
by  the  deceased's  brother  without  his  knowledge 
or  consent,  for  an  old  indebtedness,  accruing 
partly  before  and  partly  after  the, partnership,  not 
inuring  to  the  benefit  of  the  partnership,  the  con- 
tracting of  the  indebtedness  being  unauthorized. 
The  court  held  tbat  ordinarily  a  partnership  could 
not  tie  held  responsible  for  the  individual  debts  of 
a  partner  merely  by  reason  of  an  agreement  be- 
tween the  partner  and  his  creditor,  where  there 
was  no  authority  shown,  or  the  agreement  was  not 
ratified  by  the  partner,  or  the  partnership  was  not 
benefited  by  the  transaction. 

The  books  of  the  firm  containing  entries  of  such 
a  transaction  of  the  partners  are  evidence  against 
tiie  firm.    Perry  v.  Butt.  14  Ga.  899,  708  i\SM\ 

By  such  assumption  the  mdividual  liability  of  a 
partner  for  the  firm  debts  is  not  increased.  Boger- 
eau  v.  (3ueringer,  14  La.  Ann.  483  (1859). 

Yet  the  courts  have  intimated  a  dissent  from  a 
doctrine  which  would  prove  that,  when  partner- 
ship a^^sets  are  diverted  to  the  payment  of  the 
separate  debts  of  an  individual  partner  by  a  con- 
current act  of  all  the  partners,  the  partnership 
creditors  are  without  remedy  in  law  or  in  equity, 
although  such  doctrine  has  derived  much  support 
from  the  languaije  of  text-writera  and  in  some 
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proceed  on  the  view  that  what  each  partner 
had  thus  severally  borrowed  to  purchase  his 
interest  in  the  business  was  an  individual, 
and  not  a  partnership,  debt. 

"The  firm  seems  to  have  lost  money  almost 
from  the  start,  and  McCune,  becoming  un- 
easy, requested  Edwards  to  take  up  the  in- 
dividual notes  of  Edwards,  held  by  McCune 
with  the  note  of  the  firm.  At  the  same  time 
Wigginton,  Sr.,  thought  that,  if  McCune 
was  going  to  have  firm  paper  for  the  indi- 
vidual note  of  Edwards,  he,  Wigginton,  Sr., 
ought  to  have  firm  paper  for  what  was  due 
him  from  his  son,  as  already  stated.  It  was 
accordingly  arranged  between  the  partners 
and  these  individual  creditors  respectively, 
that  the  two  creditors  should  have  firm  pa- 
per ;  and  on  the  first  day  of  July,  1889,  the 


firm  executed  its  note  to  McCune  in  settle- 
ment of  the  individual  notes  of  Edwards, 
and  also  its  note  to  Wicrginton,  Sr.,  in  set- 
tlement of  the  individual  debt  of  Wiggin- 
ton, Jr.,  to  him. 

"The  testimony  leaves  no  room  to  doubt 
that  this  was  done  in  contemplation  of  a  pos- 
sible suspension. and  the  avowed  purpose  of  it 
was  to  put  these  individual  creditors,  in  the 
event  of  a  suspension,  on  an  even  footing 
with  firm  creditors.  Edwards  testified  :  *lt 
was  this  way  :  I  had  a  great  deal  of  sick- 
ness and  had  lost  on  grain  I  had  bought,  and 
McCune  insisted  on  some  plan  of  securing 
him.  lie  was  willing  to  aid  us,  tide  over 
our  difiiculties,  if  in  any  way  to  make  him- 
self safe— ^o  take  joint  note  for  the  firm's 
note.     I  spoke  to  Wigginton,    my   partner, 


cases  of  Judges,  but  is^'io  principle  inconsistent 
with  numerous  cases.  Nicholson  v.  Leavitt,  4 
Saodf .  253.  906,  807  (1860>. 

The  firm  must  be  solvent  and  have  sufficient 
property  remainiDg  to  pay  pHrtnership  debta. 
Oements  v.  Jeesup,  86  N.  J.  Eq.  568, 672  (1883).  But 
see  Ellison  v.  Lucas.  87  6a.  223  (1891). 

A  Dd  n  proposition  made  by  a  partner  trylngr  to  col- 
lect a  firm  debt,  in  the  form  of  an  airreement  made 
by  his  copartner  for  pay  men  t  of  bis  mdivldual  debt, 
will  not  amount  to  an  assumption  of  such  debt  or  a 
ratlflcatloD  of  such  partner^s  act,  unless  accepted* 
Hurt  V.  Clarke,  66  Ala.  1»,  28  Am.  Kep.  751  (1876). 

If  a  member  of  a  firm  borrows  money  on  bis  own 
account  and  credit  is  given  to  him,  the  fact  that 
the  money  is  afterwards  applied  to  the  purp<>8es 
of  the  firm  will  not  render  the  firm  liable,  neither 
will  a  subsequent  admission  by  one  of  the  mem- 
bers,  after  dissolution,  bind  the  others.  National 
Bank  of  Commerce  v.  Header,  40  Minn.  SK5  (1889). 

Under  the  Pennsylvania  Statute  of  March  21, 
1836  (Pamphlet  Laws,  143).  in  the  case  of  a  limited 
partnership,  it  is  unlawful  for  a  general  partner  to 
assume  the  debt  created  by  a  special  partner  for 
money  which  he  pays  into  the  firm  as  his  contribu- 
tion, such  transaction  being  without  consideration, 
against  public  policy,  and  contrary  to  the  pro- 
visions of  the  statute.  Coffin*s  App.  106  Pa.  280, 
286  (1884). 

And  therefore  in  such  cases  judgments  and  exe- 
cutions issued  upon  notes  so  fiiven  by  the  partners 
will  be  void.    IhUi, 

When  a  firm  claim  is  bona  fide  settled  by  pay- 
ment of  the  individual  debt  of  one  of  the  partners* 
it  operates  as  an  accord  and  satisfaction  of  the 
claim  of  the  firm,  and  is  in  substance  the  same  as 
though  the  debtor  paid  his  debt  to  the  firm  in 
money  which  the  individual  partner,  with  the  con- 
sent of  his  partners,  then  drew  out  on  his  own  ac- 
count and  applied  to  the  payment  of  his  own  debt. 
Pepper  v.  Peck,  17  R.  1. 56  (1890). 

The  qucstion,whet  her  or  not  a  copartner  has  given 
his  consent  or  authority  to  the  application  of  part- 
nership funds  to  the  payment  of  the  private  debts 
of  a  partner,  is  for  the  jury.  Johnson  v.  Criohton, 
56  Md.  108. 118  (1881). 

And  the  contract  and  the  extent  of  it  are  a  mat- 
ter exclusively  for  the  consideration  of  the  jury. 
Noble  v.  M'aintock,  2  Watts  &  8. 152  (1841). 

The  fact  that  other  transactions  of  the  same  kind 
have  been  approved  of  by  the  objecting  partner, 
that  he  knew  of  the  contract  and  made  no  objec- 
tion; that  he  indicated  his  approbation  bywords  or 
actions  and  failed.within  a  reasonable  time,  to  make 
known  to  the  persons  interested  that  the  firm  were 
not  responsible,— are  proper  questions  to  go  to  the 
jury  on  the  question  of  the  assent  on  the  part  of  the 
partner.  Ferguson  v.  Shepherd,  1  Sneed,  254  (1853). 
29  L.  R.  A. 


II.  The  quegtion  of  insolvency. 

The  validity  of  the  transaction  depends  upon  the 
question  of  the  solvency  or  insolvency  of  tlie  firm 
at  the  time  oT  the  assumption  of  such  debt,  no  mat- 
ter whether  it  be  In  the  ordinary  manner  by  agree- 
ment, by  provision  in  a  deed  of  assignment  exe- 
cuted by  the  firm,  or  by  any  other  means. 

As  a  general  rule.  If  the  firm  is  insolvent  the  part- 
nership property  cannot  be  taken  for  the  payment 
of  the  individual  debt  of  a  partner,  to  the  exclusion 
of  the  firm  creditors.  Roop  v.  Herron.  16  Neb.  T^ 
(1888);  Caldwell  v.  Bloomlngton  Mfg.  Co.  17  Neb. 
489  (1885):  Walsh  v.  Kelly,  42  Barb.  98,  27  How.  Pr. 
359(1864). 

9uch  an  appropriation  will  not  relieve  the  prop- 
erty, while  in  the  hands  of  the  partners  themselves, 
from  the  equitable  priority  of  the  liens  of  the  Joint 
creditors.  Burtus  v.  Tisdall,  4  Barb.  671,  58S,  591 
(1848);  FuUer  Electrical  Co.  v.  Lewis,  101  N.  Y.  674 
(1886). 

The  rule  Is  that  it  is  a  fraud  upon  the  firm  credit- 
ors for  an  insolvent  firm  to  apply  firm  property  to 
the  payment  of  the  debts  of  any  individual  part- 
ner. Bemheimer  v.  Kindskopf.  116  N.  Y.  428,  438 
a889):  Goodbar  v.  Cary,  16  Fed.  Kep.  316,  4  Woods. 
C.  C.  663  (1882);  Knauth  v.  Bassett,  84  Barb.  31,  35 
(1861);  Nordlinger  v.  Anderson,  123  N.  Y.  644,  648 
(1890);  Saunders  v.  ReiUy,  105  N.  Y.  12,  18,  50  Am. 
Rep.  472  (1887);  Ransom  v.  Van  Deventer,  41  Barb. 
307  (1863);  Hurlbert  v.  Dean,  2  Keyes,97  (1865);  Kirby 
V.  Schoonmaker,  8  Barb.Ch.  46, 49  Am.  Dec.  160  (1848); 
Wilson  V.  Robertson,  21  N.  Y.  687  (1860);  Schiele  v. 
Healy,  10  Daly.  92,  61  How.  Pr.  T6  (1881);  O'Neil  v. 
Salmon,  25  How.  Pr.  246.  252  (1853). 

And  will  avoid  the  transaction.  f^eSauthoff  & 
Olson,  16  Nat  Bankr.  Reg.  181, 184  a877). 

A  transfer  of  partnership  property  by  a  firm  to 
an  individual  creditor  in  payment  of  an  antecedent 
debt  with  a  knowledge  of  such  design  will  not  en- 
able such  creditor  to  hold  the  property  discharged 
from  the  equitable  lien  of  the  partnership  creditors. 
Burtus  V.  Tisdall,  4  Barb.  6n,  588,  601  (1848).  . 

For  Insolvent  partners  must  be  considered  as 
holding  their  joint  property  for  the  payment  of 
their  joint  creditors,  and  a  misappropriation  there- 
of is  deemed  in  fraud  of  the  Implied  trust.    Ibid. 

It  is  in  effect  a  gift  from  the  firm  to  the  partner, 
a  reservation  for  the  benefit  of  such  partner  or  his 
creditors  to  the  direct  injury  of  the  firm  creditors. 
Wilson  V.  Robertson,  21 N.  Y.  587  (1860). 

An  insolvent  copartner,  who  is  unable  to  pay  the 
debts  which  the  firm  owes,  is  guilty  of  a  fraud  upon 
the  joint  creditors,  if  he  authorizes  his  share  of  the 
property  of  the  firm  to  l)e'  applied  to  the  payment 
of  a  debt  for  which  neither  he  nor  his  property  is 
liable,  at  law  or  in  equity.  Ibicl.:  Kirby  v.  Schoon- 
maker. 3  Barb.  Ch.  48, 49  Am.  Dec  160  (1848);  Buohan 
V.  Sumner,  2  Barb.  Ch.  166,  47  Am.  Dec.  305  (1847). 
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about  it.  He  at  the  same  time  owed  his 
father  a  like  amount  or  very  near  it.  He 
insisted  that  he  would  want  to  secure  his 
father  as  well  as  John  McCune ;  so  we  mu- 
tually agreed  to  give  them  the  firm*s  note  for 
the  amount  of  each  claim.  Both  of  these  notes 
were  given  at  the  same  time. '  Further  on  Ed- 
wards testified  :  *  We  gave  a  firm  note  so  that, 
in  case  of  death  or  failure,  they  should  share 
and  fare  like  other  creditors. '  On  the  same 
point  the  other  partner,  Wigginton,  testifies : 
'We  saw  the  business  was  losing  money— 
saw  no  prospect  of  times  getting  better, 
owing  to  competition  on  each  side  of  us, 
and  we  did  not  care  to  favor  one  person  and 
not  others.  We  wanted  to  treat  everybody 
alike.'  When  the  firm  failed  some  six 
months  later,  its  liabilities,  including  these 


notes,  footed  up  to  about  $5«600;  its  assets^ 
were  invent6ried  at  $8,149.95;  but  the  as- 
signee realized  only  the  sum  of  $770  from 
the  sale  of  the  entire  stock  of  goods  under 
order  of  the  court  at  public  auction,  and  bad 
succeeded  in  collecting  only  $70  of  the  $626 
due  the  firm  from  its  customers.  Of  these 
liabilities  about  $1,500  were  due  to  mer- 
chants from  whom  it  had  bought  goods.  ^ 

1.  No  principle  of  law  is  t)etter  settled 
than  that,  in  the  administration  of  an  insol  - 
vent  partnership  estate,  the  assets  of  the  firm 
must  be  applied  to  the  satisfaction  of  the 
firm  creditors  to  the  exclusion  of  the  credit- 
ors of  the  individual  partners.  Hundley  v. 
Farms,  108  Mo.  78,  12  L.  R.  A.  254 :  First 
Nat.  Bank  v.  Brenneisen,  97  Mo.  148,  and 
cases  cited  in  each. 


It  makes  no  dlfferenoe  whether  the  sale  of  the  I 
whole  of  the  effects  of  an  Insolvent  copartnership  I 
upon  credit,  or  the  application  of  the  partnership 
effects  to  the  payment  of  the  individual  debts  of  a 
partner,  is  accomplished  by  the  creation  of  a  trust 
or  by  a  direct  sale  to  the  purchaser,  the  effect  in 
both  cases  belnflr  the  same,  namely  to  hinder  and 
delay  the  creditors,  that  which  would  be  fraudu- 
lent in  the  one  form  being  equally  so  in  the  other. 
Ruhl  v.  Phillips,  2  Daly,  46,  40  a866). 

As  a  partnership  has  no  greater  right  to  use  its 
property  to  secure  debts  not  Its  own,  when  It  is  in- 
solvent or  when  such  payment  or  giving  such  se- 
curity will  leave  it  insolvent,  or  hinder  or  delay  ex- 
isting creditors,  than  an  individual  has  of  bis  <^n 
separate  property.  Wiggins  v.  Blackshear  (Tex.) 
24  S.  W.  Rep.  918  (1803);  Wilson  v.  Robertson,  SMptYi; 
Menagh  v.  Whit  well,  62  N.  T.  146,  11  Am.  Rep.  683 
a873). 

The  equity  of  the  firm  creditors  cannot  be  de- 
feated by  an  attempted  conversion  of  the  assets  of 
the  firm  Into  the  Individual  assets  of  one  of  the  part- 
ners  through  a  transfer  by  one  partner  of  bis  inter- 
est therein  to  the  other;  in  either  case  they  will  re- 
main as  much  the  firm  creditors*  assets,  which  can 
be  followed  and  taken  in  execution  by  firm  credit- 
ors until  they  fall  into  the  hands  of  a  bona  fide 
purchaser.  Bulger  v.  Rosa,  119  N.  T.  469, 466  (1890), 
afDrming  63  Hun,  239  (1889). 

But  where  the  debts  are  f  uUy  due  by  the  partners 
individually,  the  mere  preference  of  Individual 
debts  over  partnership  debts  is  not  such  a  fraud 
upon  the  latter  as  equity  will  relieve  against,  where 
the  firm  is  not  Insolvent,  or  the  act  is  not  done  in 
contemplation  of  insolvency  in  order  to  give  an 
improper  preference.  National  Bank  of  the  Me- 
tropolis v.  Sprague,  20  N.  J.  Eq.  13.  30  (1869). 

In  Snyder  v.  Lunsford,  9  W.  Va.  223,  228  (1876),  it 
was  said  to  be  doubtful  whether,  the  partnership 
being  insolvent  at  the  time  of  the  disposition,  and 
each  of  the  partners  members  of  the  firm,  and  such 
fact  being  known  to  the  creditor  of  the  individual 
partner,  the  disposition  of  such  property  made  with 
the  consent  of  all  the  partners  In  satisfaction  of  a 
debt  of  one  of  the  partners  would  be  held  valid 
against  the  partnership  creditors. 

The  purchase  by  a  creditor  of  the  firm  and  of  one 
Individual  partner,  with  the  (X)nsent  of  the  other 
partners,  bona  flde  and  at  a  fair  price,  of  property 
to  the  amount  of  such  joint  and  separate  indebted- 
ness, is  not  per  se  fraudulent  as  against  the  firm 
creditors,  even  though  such  purchaser  has  knowl- 
edge of  the  insolvency  of  the  firm,  in  the  popular 
sense  of  the  term.  SIgler  v.  Knox  County  Bank.  8 
Ohio  St.  611,  616  a868). 

It  has  been  held,  however,  that  mere  insolvency 
as  commonly  understood,  no  fraud  In  fact  inter- 
vening, will  not  deprive  the  partners  of  their  legal 
control  over  the  property  and  their  right  to  sell 
20  L.  R.  A. 


and  dispose  of  it  as  to  them  shall  seem  just  and 
proper.    Ibfd.l 

And  this  is  so  so  long  as  they  have  a  reasonable 
expectation  of  extricating  themselves.  McKinney 
V.  Rosenband,  23  Fed.  Rep.  786  a886). 

And  where  the  separate  creditors  purchase  from 
the  firm  In  good  faith,  and  the  individual  indebted- 
ness is  a  fair  price  for  the  property  purchased,  such 
purchase  cannot,  of  itself,  be  held  fraudulent  as 
against  the  general  creditors  of  the  firm.  Pepper 
V.  Peck.  17  R.  I.  65  a890);  Woodmansie  v.  Holcomb, 
34  Kan.  85,  37  (1886). 

If  it  only  appears  that  a  partnership  is  embar- 
rassed, that  fact  alone  will  not  be  sufficient  to 
avoid  a  conveyance  of  partnership  property  made 
by  such  tlrm  to  secure  a  particular  indebtedness. 
Day  V.  Wetherby,  29  Wis.  368  a872). 

Simple  insolvency  without  stoppage  of  payment, 
without  an  assignment  or  any  Judicial  process,  does 
not  work  a  dissolution  of  the  partnership  nor  de- 
vest the  partners  of  their  dominion  over  the  part- 
nership property:  and  although  they  may  not  make 
ft  fraudulent  disposition  of  it,  they  may  confess 
judgments  to  a  bona  flde  creditor,  even  though  it 
may  have  the  effect  of  giving  him  a  preference 
over  other  creditors.  Siegel  v.  Chidsey,  28  Pa.  27». 
70  Am.  Dec.  124. 127  (1857),  in  which  case  the  debt  as- 
sumed was  originally  that  of  one  partner. 

A  rule  which  would  hold  that  the  power  of  the- 
partners  over  their  joint  property  is  to  cease  when- 
ever It  can  be  shown  that  the  assets  for  the  time 
being  are  insufficient  to  discharge  their  liabilities, 
would  be  productive  of  inconvenience,  injustice, 
and  uncertainty.  The  true  rule  is  that  the  power 
of  partners  to  make  such  disposition  should  cease 
upon  the  issuing  of  a  commission  of  insolvency,  but 
not  from  the  mere  Inability  at  the  time  to  pay  their 
debts,  the  simple  fact  that  a  man  may  be  insolvent 
in  the  particular  sense  of  the  word  not  depriving 
him  of  the  power  of  selling  his  property  by  a  bona 
flde  sale.  Sigler  v.  Knox  County  Bank.  8  Ohio  St, 
511,  516  a858). 

Therefore  when  an  act  of  bankruptcy  has  been 
committed  or  a  commission  of  insolvency  has  issued 
against  the  firm,  the  partners  by  force  of  the  stat> 
ute  are  devested  of  all  power  in  and  control  over 
the  joint  assets,  and  cannot  then  make  any  valid 
sale  or  appropriation  of  the  joint  property,  which 
must  thereafter  be  marshaled  on  the  ordinary  rules 
in  equity,  and  in  such  a  case  an  appropriation  of 
the  property  in  payment  of  the  private  debts  of  a 
partner  will  be  void.  8igler  v.  Knox  County  Bank, 
8  Ohio  St.  511,  618  (1858). 

After  an  act  of  bankruptcy  partners  cannot 
pledge  their  effects  to  the  payment  of  a  debt  of  one 
of  their  mem bers.  So  stated  in  Siegel  v.  Chidsey,  28 
Pa.  279,  70  Am.  Dec.  124  a857),  although  the  point 
was  not  made  in  that  case. 

It  an  individual  creditor  of  one  of  the  membersu 
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The  principle  we  think  equally  well  set- 
tled by  the  more  recent  decisions  of  this 
court,  as  well  as  by  the  weight  of  judicial 
authority  in  other  jurisdictions,  that  the 
assets  of  an  insolvent  firm,  before  dissolution, 
may,  with  the  consent  of  all  the  partners, 
be  applied  to  the  satisfaction  of  all  the  in- 
dividual debts  of  the  members  of  the  firm, 
when  done  in  good  faith.  Sexton  v.  Ander- 
son, 95  Mo.  380;  Hepburn  v.  MitcJiell.  106 
Mo.  365,  and  cases  cited  in  each ;  Seger's 
Sons  V.   Thoitms  Bros.  107  Mo.  635. 

As  Phelps  V.  McNeely,  66  Mo.  565,  27  Am. 
Rep.  378.  is  in  conflict  with  the  cases  last 
cited,  and  the  great  weight  of  authority,  it 
should  not  be  followed  and  is  overruled. 
Jones  V.  Lusk,  2  Met.   (Ky.)  356;  Geoi'ge  v. 


Wamsley,  64  Iowa,  175 ;  Schaeffer  v.  Fithian, 
17  Ind.  463;  Kirby  v.  Schoonmaker.y  S  Barb. 
Ch.  46.  49  Am.  Dec.  160 ;  Kennedy  v.  Na- 
tional Union  Bank,  28  Hun,  494 ;  Re  Kahley, 
2Bi8S.  383;  Warren  y.  Farmer,  100  Ind.  593; 
Trentman  v.  SwartzeU,  85  Ind.  443 ;  Case  v. 
Beauregard,  99  U.  S.  119,  25  L.  ed.  870;  Pur- 
ple V.  FarringUm,  119  Ind.  164,  4  L.  R.  A. 
535;  Pepper  v.  Peck,  17  R.  I.  55;  Anderspn 
V.  Norton,  15  Lea,  14,  54  Am.  Rep.  400; 
Hniskamp  v.  Moline  Wagon  Co,  121  U,  8. 
310,  30  L.  ed.  971 ;  Coffin  v.  Day,  34  Fed. 
Rep.   687. 

In  the  case  at  bar  the  firm  notes  were  given- 
in  satisfaction  of  individual  debts  long  prior 
to  the  dissolution  of  the  partnership,  and  that 
transaction  cannot  be  declared  fraudulent  at 


of  an  iosoUeut  firm,  knowingr  of  the  insolvency, 
takes  a  transfer  of  firm  property  in  payment  of  bis 
individual  debt,  his  act  is  not  merely  a  violation  of 
an  equitable  rifrbt  of  the  firm  creditors,  but  it  con- 
stitutes a  fraud  under  tbe  statute  of  Elizabeth,  the 
law  regardinff  it  as  a  voluntary  transfer  made  to 
hmder,  delay,  defeat,  and  defraud  firm  creditors, 
and  therefore  void.  BuUer  v.  Rosa.  119  N.  Y.  459, 
465  (1890),  affirming  53  Hun,  239  (1889);  Wilson  v. 
Robertson,  21  N.  Y.  587  (1860);  Menagh  v.  Wbltwell, 
52  N.  Y.  146,  11  Am.  Rep.  683  (1873),  and  Ex  parte 
Mayou,  4  DeG.  J.  &  S.  864  (1866). 

The  right  to  the  priority  in  such  cases  is  as  it 
should  be,  for  the  benefit  of  the  partnership  cred- 
itors, and  cannot  be  impaired  dy  any  consideration 
having  reference  to  tbe  interest  of  tbe  partners  or 
their  Individual  creditors.  Burtus  v.  Tisdail,  4 
Barb.  OTl,  590,  591  (1848). 

The  purchase  from  a  partnership  firm  insolvent 
at  the  time,  partly  paid  for  by  canceling  an  indi- 
vidual debt  of  one  of  the  partners,  diverts  the  firm 
property  to  tbe  payment  of  the  personal  debt  of 
such  partner,  and  is  an  actual  fraud  upon  the  cred- 
itors of  the  firm  who  have  the  legal  right  to  de- 
mand tbe  appropriations  of  aU  the  firm  property  to 
the  payment  of  the  firm  debts.  Patterson  v.  Sea- 
ton,  70  Iowa,  689,  692  (1886). 

So  in  Cron  v.  Cron's  Estate,  56  Mich.  8  fl886),  a 
mortgage  by  partners  to  secure  individual  debts, 
the  partners  becoming  Insolvent  directly  after- 
wards, was  held  not  to  make  tbe  mortgagee  a  se- 
cured creditor  over  the  partnership  creditors. 

In  Cribb  v.  Morse,  77  Wis.  $2  (1890),  money  was 
loaned  to  a  partner,  a  note  being  taken  as  security 
therefor,  and  also  for  other  monesns  previously 
owing  by  the  firm,  a  mortgage  on  the  firm  property 
being  also  taken  as  further  security,  tbe  notes  and 
mortgage  being  signed  by  the  partners  individu- 
ally. Tbe  court  held  that  tbe  mortgagee,  knowing 
of  the  insolvency  of  the  firm  at  tbe  time,  the  money 
being  loaned  to  the  one  partner  for  pavraent  of  his 
individual  debt,  had  no  claim  as  against  the  firm 
creditors  for  the  money  loaned  to  such  partner  for 
his  individual  purposes. 

In  Phillips  V.  Ames,  5  Allen,  183  (1862).  the  notes 
upon  which  tbe  plaintiffs  sought  to  prove  against 
the  Joint  estate  of  the  partnership  were  originally 
tbe  private  debt  of  two  of  the  members  of  tbe  firm, 
and  were  not  indorsed  in  tbe  firm  name  until  after 
it  had  become  insolvent,  its  condition  t)eing  known 
to  the  plaintiff  and  to  all  tbe  copartners,  no  debt 
existing  from  tbe  firm  to  tbe  plaintiff  as  a  consid- 
eration for  such  indorsement,  and  there  was  no 
condition  except  a  previous  agreement  with  the 
plaintiff  and  by  one  of  the  members  of  the  firm  that 
the  payment  of  the  notes  should  be  guaranteed  by 
the  copartnership.  The  court  held  that  under 
these  circumstances  it  was  not  competent  for  tbe 
members  of  tbe  firm  to  bind  their  assets  to  the  pay- 
ment of  the  separate  debts  of  tbe  copartners,  the 
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contract  of  tbe  firm  having  been  made  when  they 
were  insolvent  and  when  the  state  of  affairs  was 
fully  known  to  I  ho  partners,  the  presumption  being 
that  it  was  made  in  contemplation  of  insolvency 
and  of  a  proceeding  by  which  the  assets  of  the  firm 
passed  into  the  hands  of  the  assignees. 

In  Ex  parte  Stiowball,  Re  Douglas,  L.  R.  7  Ch. 
534, 41  L.  J.  Bankr.  49, 26  L.  T.  N.  8. 894, 20  Week.  Rep. 
786  (1872),  a  partner  gave  a  power  of  attorney  au- 
thorizing the  sale  of  property  including  a  portion 
of  the  partnership  property.  A  mortgage  deed  was 
executed  later,  which,  after  reciting  that  tbe  part- 
ners were  indebted  to  tbe  mortgagee,  conveyed 
nearly  tbe  whole  of  the  partnership  assets  to  him 
as  security  for  the  moneys  owing,  a  bill  of  sale 
t>eing  given  at  the  same  time  by  one  partner,  as- 
sumedly  with  the  concurrence  of  the  other,  over 
the  portion  of  the  partnership  property  so  previ- 
ously assigned  by  the  one  partner  subject  to  in- 
cumbrances, the  deeds  being  signed  by  one  partner 
and  by  the  attorney  for  the  other.  Upon  the  bank- 
ruptcy of  the  partnership,  the  court  held  that  tbe 
mortgage  was  wholly  void  as  against  a  trustee  In 
bankruptcy,  as  the  partner  knew  that  the  firm  was 
insolvent  and  attempted  to  make  the  partnership 
property  a  security  for  the  separate  debts  of  the 
partners,  which  was  a  fraud  on  the  part  of  the 
creditors  of  the  partnership,  and  an  act  of  bank- 
ruptcy. 

"    III.  The  question  of  fraud. 

Whether  or  not  the  assumption  of  an  individual 
debt  of  a  partner,  either  by  way  of  assignment  or 
otherwise,  by  the  firm  is  a  fraud  upon  tbe  partner- 
ship creditors,  would  not  seem  to  be  unanimously 
settled.  It  has  been  held,  however,  that  whether 
the  transaction  is  or  is  not  fraudulent  is  a  question 
of  fact  to  be  determined  according  to  the  circum- 
stances of  each  particular  case.  Fisher  v.  Syfers, 
109  Ind.  614.  617  (1887). 

In  some  Jurisdictions  tbe  appropriation  of  firm 
property  to  such  a  purpose  has  been  held  fraudu- 
lent, as,  for  instance,  in  New  York. 

The  appropriation,  by  way  of  assignment,  of  firm 
property  to  pay  tbe  individual  debts  of  the  part- 
ners, is  regarded  as  fraudulent  against  the  firm 
creditors,  inasmuch  as  the  firm  does  not  owe  the 
individual  debts.  Becker  v.  Leonard,  42  Hun.  221, 
234  (1886);  Wilson  v.  Robertaon,  21  N.-Y.  687  (1880). 

Yet  it  has  been  stated  in  that  state  that  fraud 
cannot  be  presumed  but  must  be  proven,  and  it 
there  is  room  left  for  the  inference  of  an  honest  in- 
tention, the  proof  of  fraud  is  wanting.  Bem- 
heimer  v.  Rindskopf,  116  N.  Y.  428,  488  (1889). 

In  Ferson  v.  Monroe.  21  N.  H.  462  (1850),  it  was 
held  that  the  sale  of  a  stock  in  trade  by  partners  for 
the  purpose  of  paying  the  separate  debt  of  one 
partner  was  void  as  against  the  creditors  of  tbe 
firm,  even  though  such  debt  were  contracted  by 
such  partner  for  firm  purposes. 
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law  on  the  ground  simply  that  the  firm  was 
at  the  time  iDBol vent  or  was  made  bo  by  the 
act  of  making  these  notes. 

2.  If  the  partners  composing  the  firm,  of 
Edwards  &  Wigginton  had  by  agreement, 
in  good  faith,  mortgaged  or  assigned  all  the 
assets  of  the  firm,  ftr  the  purpose  of  secur- 
ing or  paying  the  debts  owing  by  them  indi- 
vidually to  McCune  and  Wigginton,  respec- 
tively, though  with  the  intention  of  giving 
them  a  preference  over  the  firm  creditors,  the 
transaction  could  not  be  impeached.  If,  on 
the  other  hand,  they  had  given  these  individ- 
ual creditors  a  mortgage  on  the  firm  property 
and  to  secure  their  individual  debts,  with 
the  understanding  that  they  should  continue 
in  possession  of  the  property  and  sell  and 
dispose  of  it  in  the  usual  course  of  business, 


the  mortgage  would  have  been  fraudulent 
and  void  as  to  the  other  creditors. 

The  object  in  giving  these  notes  in  the 
name  of  the  firm  to  McOune  and  Wigginton 
was,  not  to  give  them  a  preference  over  the 
partnership  creditors,  but  was  to  put  them 
all  on  an  equal  footing  so  that  they  might 
share  alike  in  the  distribution  of  the  firm*ft 
assets  in  case  of  the  firm's  assignment.  80 
long  as  a  firm  exists  it  has  the  same  right  to 
dispose  of  the  firm  assets  that  an  individual 
has  of  his  own  property,  providing  always 
that  such  disposition  is  bona  tide :  but  if  no 
lien  has  been  created  by  it  on  its  firm  assets, 
and  the  firm  assigns,  as  in  the  case  at  bar, 
then  the  firm  creditors  must  be  first  paid. 
That  the  debts  of  McCune  and  Wigginton, 
when  first  created,  were  the  individual  debts 


The  burden  of  sbowinflrthat  an  assijinment  made 
by  a  firm  for  the  benefit  of  firm  creditors,  which 
contains  a  preference  for  the  debt  of  an  Individual 
creditor  of  one  of  the  partners,  is  fraudulent 
either  in  fact  or  in  law,  is  upon  the  plaintiff.  Nord- 
linger  v.  Anderson.  123  N.  Y.  544,  548  (1890). 

It  has  been  held  that  it  may  be  shown  in  rebuttal 
of  an  Intoreoce  of  fraudulent  intention  arising 
from  provisions  for  the  payment  of  individual 
debta,  that  there  were  in  fact  no  such  debts  or  indi- 
vidual assets  to  be  alfected  by  such  provision. 
Crook  V.  Rindskopf .  105  N.  Y.  476, 482  0887);  Turner 
V.  Jaycox,  40  N.  Y.  470  (1889);  Bogert  v.  Halght.  9 
Paige,  297  (1841). 

In  Weed  v.  Richardson,  2  Dev.  &  B.  L.  685  (1837), 
it  was  held  that  the  security  of  the  firm  taken  for 
the  payment  of  a  separate  debt  of  a  partner  was 
void,  where  it  was  not  shown  that  the  other  part- 
ners assented,  the  same  being  prima  facie  fraud- 
ulent. Cotton  V.  Evans,  1  Dev.  &aBq.284  (1835), 
followed. 

On  the  other  hand,  it  has  been  held  that  the  mere 
application  of  partnership  property  to  the  pay- 
ment of  the  individual  debts  of  the  several  part- 
ners is  not  of  itself  a  fraud  upon  the  rights  of  the 
firm  creditors.  Jones  v.  Lusk,  2  Met  (Ky.)  856,  861 
(1869). 

And  if  the  assumption  of  a  private  debt  by  a  firm 
is  not  a  fraud  on  the  firm,  it  is  not  a  fraud  against 
the  creditors  of  the  firm.  Siegel  v.  Chidsey,  28  Pa. 
279,  70  Am.  Dec.  124  (1857>. 

But  a  f  rtt\idulent  collusion,  either  by  partners  or 
individuals,  with  others  for  the  purpose  of  cheat- 
ing or  hindei-ing  creditors  in  the  collection  of  their 
debts,  will  give  the  creditors  a  right  to  the  aid  of  a 
court  of  equity.    Jones  v.  Lusk,  mipra. 

TV.  AiSumptUm  held  mfficient. 

In  the  following  cases  the  acts  of  the  firm  have 
been  held  sufficient  to  amount  to  a  legal  assumption 
of  the  individual  debts  of  a  partner  binding  upon 
the  flrm: 

A  memorandum  signed  by  a  partner  to  the  effect 
that  money  borrowed  by  a  partner,  and  therefore 
his  individual  debt,  was  in  fact  borrowed  for  the 
firm  and  used  by  it,  is  competent  evidence  to 
charge  the  firm  in  an  action  upon  a  note  given  by 
such  partner  therefor.  Anderson  v.  Norton,  16 
Lea,  14,  54  Am.  Rep.  400  (1885). 

Although  the  item  may  not  be  a  proper  credit 
against  the  firm,  being  the  individual  liability  of 
one  partner,  yet  the  firm  may  assume  it  by  entering 
a  credit  for  it  in  their  account,  and  will  be  barred 
from  afterwards  denying  it  as  a  fab-  credit,  Dishon 
V.  Schorr,  19  Di.  59,  62  (1857). 

In  Day  v.  Wetherby,  29  Wis.  868  a872),  upon  the 
dissolution  of  a  firm  and  the  formation  of  a  new 
partnership,  a  conveyance  of  the  real  estate  to 
secure  the  debts  of  the  old  firm,  made  bona  flde 
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and  comprising  chiefly  property  owned  by  the  old 
firm,  was  held  valid  as  against  the  new  flrm^s  cred- 
itors. 

A  suflBclent  assumption  may  exist  where  a  part- 
ner with  the  consent  of  his  copartner  makes  a  valid 
arrangement  with  his  individual  creditor  that  a 
debt  due  to  such  creditor  by  the  partner  shall  be 
paid  by  deducting  it  as  a  payment  from  a  debt 
owing  by  such  partner  to  him.  Bates  v.  Ualliday. 
3  Ind.  169, 163  a851). 

In  Whitney  v.  Dean,  5  N.  H.  249  (1830),  assumpsit 
was  brought  on  a  note  signed  by  the  principals  in 
their  partnership  name,  the  evidence  showing  that 
one  of  the  partners,  with  the  consent  of  the  others, 
delivered  goods  to  be  applied  in  payment  of  such 
note  without  any  fraudulent  intention,  and"  for 
the  purpose  of  securing  the  debt  of  an  individual 
partner.  It  was  held,  upon  the  subsequent  failure 
of  the  firm,  that  the  holder  of  such  goods  could 
not  be  held  a  trustee  for  the  firm,  and  that  ttie 
transaction  was  not  void. 

So  in  Marks  v.  Hill,  16  Gratt.  400  a859),  a  partner 
borrowed  the  money  to  be  placed  by  him  in  the 
firm,  giving  his  own  note  as  security,  the  other 
partner  also  borrowing  but  giving  the  firm  note 
for  the  amount,  with  the  consent  of  the  other  part- 
ner. It  was  held  upon  their  failure,  there  being 
an  understanding  between  them  that  both  notes 
should  be  paid  out  of  partnership  funds,  the  assets 
being  conveyed  to  secure  all  debts,  that  the  agree- 
ment was  valid  as  against  partnership  creditors. 

And  in  a  case  in  which  a  firm  was  charged  with 
the  private  indebtedness  of  one  of  the  partners,  the 
partners  being  informed  of  such  charge  and  mak- 
ing no  dissent  therefrom,  the  partner  so  indebted 
subsequently  delivered  firm  property  to  the  cred- 
itor in  payment,  with  the  knowledge  of  the  part- 
ners. The  court  held  in  an  action  brought  by  tbe 
firm  against  the  creditor  to  recover  such  property, 
that  the  creditor,  was  entitled  to  an  allowance  for 
the  charges  made  by  him  against  the  firm.  MiUer 
V.Dow,  17  Vt.  235  (1846). 

In  Re  Kahley,  4  Nat.  Bankr.  Reg.  378, 379  (1874),  tbe 
creditors  insisted  that  the  mortgage  was  void  as 
against  partnership  creditors  because  the  notes  or 
the  debts  which  it  was  given  to  secure  were 
individual  debts  of  the  respective  partners,  and 
not  properly  a  partnership  demand.  The  court 
held  the  mortgage  good  as  against  the  partnership 
property,  relying  on  Kirby  v.  Schoonmaker,  8  Barb 
Ch.  46,  49  Am.  Dec.  100  (1848). 

Bo  where  the  debt  was  originally  incurred  by  the 
partner  for  the  use  of  the  firm,  the  court  did  not 
look  upon  the  debt  as  a  private  one.  but  an  tbe 
fair  assumption  by  the  firm  of  a  debt  created  for 
their  benefit  which  in  equity  they  were  bound  to 
pay.  Siegel  v.  Chidsey,  29  Pa.  279,  70  Am.  Deo.  12S4 
(1857). 

And  where  the  defendant  in  business  on  his  own 
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of  the  members  of  the  firm  of  McCune  and 
Wieginton  seems  clear.  **  Where  there  is  a 
separate  loan  of  money  to  one  of  several  joint 
adventurers  for  the  purpose  of  founding  a 
partnership  or  joint  adventure,  the  firm,  when 
formed,  will  not  be  liable  for  the  advance, 
for  the  case  is  not  distinguishable  from  one 
where  several  persons  are  to  contribute  their 
separate  proportions  of  money  towards  a 
common  fund  for  joint  purposes,  and  each  is 
to  borrow,  and  does  borrow,  his  own  share 
upon  his  own  separate  account  and  cred- 
it. In  short,  in  all  cases  of  this  sort, 
in  order  to  bind  the  firm,  the  intended  part- 
ner must  either  have  had  an  original  author- 
ity to  purchase  goods,  or  borrow  money  upon 
the  joint  account,  and  have  exercised  that 
authority  by  a  purchase  or  loan  on  their  ac- 
count, and  not  on  his  own  exclusive  credit, 


or  the  transaction  must  have  been  subsequent- 
ly ratified  and  adopted  by  the  firm,  as 
one  for  which  they  were  originally  liable, 
or  for  which  they  now  elect  to  give  their 
joint  security.  "Story,  Partn.  7th  ed. 
§  148.  See  also  Donnally  v.  Ryan, 
41  Pa.  806;  Wild  v.  Erath,  27  La.  Ann.  171. 
The  doctrine  that  firm  asseta  must  be  first 
applied  to  the  payment  of  the  firm's  debts  is 
a  principle  of  administration  adopted  by  the 
courts  when,  from  any  cause,  they  are  called 
upon  to  wind  up  the  firm  business,  and  find 
that  the  members  have,  made  no  disposition 
or  charge  upon  its  assets.  This  is  accom- 
plished by  marshaling  the  assets,— by  apply- 
ing the  partnership  property  to  the  partner- 
ship debts.  The  right  of  the  firm  creditors 
"  is  worked  out  through  the  partners, "  the 
I  meaning  of  which  is  that  they  may  demand 


account  took  in  a  partner,  and  aseifrned  the  busi- 
ness assets  to  the  firm,  which  assumed  and  agrreed 
to  pay  certain  specified  debts,  the  court  held  that 
the  promise  of  the  firm  to  pay  such  olaiois  was  to 
be  deemed  as  made  for  Its  benefit,  the  partnership 
bavinff  assumed  and  taken  possession  of  the  assets. 
Arnold  v.  Nichols,  64  N.  Y.  119  (1876). 

In  the  al)ove  case  the  assigrnment  was  not  loolced 
upon  as  made  to  exonerate  the  oriirlnal  debtor 
from  payment  of  his  debts,  nor  as  being-  primarily 
or  directly  for  his  benefit,  as  his  property  was  to  be 
taken  to  pay  the  debts,  and  he  still  remained  liable 
as  one  of  the  principals. 

Again,  where  each  partner  contributed  to  the 
capital  of  the  firm  at  the  time  of  its  formation  the 
stoclc  of  goods  he  then  had.  on  which  amounts  were 
owing,  and  the  goods  were  so  transferred,  tbe  firm 
assuming  and  agreeing  to  pay  tbe  balance,  tbe 
agreement  of  tbe  firm  was  held  for  the  benefit  of 
tbe  creditors  holding  such  claim,  who  could  main- 
tain an  action  against  the  firm  thereon.  Hannigan 
V.  Allen,  W  N.  Y.  688,  64«  (1801). 

Where  one  member  of  a  firm  purchases  goods  or 
borrows  money  for  the  firm  on  his  own  credit,  giv- 
ing surety  for  the  payment  of  the  money  or  for  the 
goods,  and  such  money  or  goods  go  into,  and  are 
u<<ed  by,  the  firm,  and  the  surety  has  to  pay  assuch. 
tbe  firm  may  convey  the  goods  of  the  firm  to  such 
surety  in  satisfaction  of  the  money  thus  paid,  so 
that  an  existing  creditor  of  the  firm  cannot  set 
aside  such  conveyance  merely  because  he  was  such 
at  the  time.    Gwin  v.  Selby,  5  Ohio  St.  06, 101  (1856). 

In  Ex  parte  Jackson,  1  Ves.  Jr.  181  (17W),  a  person 
in  trade,  indebted  upon  a  bond,  took  into  partner- 
ship a  nominal  partner,  and  two  years  afterwards 
the  partnership  failed  and  the  separate  debt  of  the 
partner  was  permitted  to  be  proved  upon  joint 
estate,  there  being  nothing  to  show  that  it  had  been 
assumed  by  the  firm.  The  court  stated  that  if  the 
tlrm  had  in  any  way  considered  the  debt  as  a  Joint 
debt,  it  would  so  assume  It  to  be,  and  that  if  a  man 
having  debts  took  another  into  partnership  with 
him,  very  little  matter  respecting  those  debts 
would  make  them  both  liable. 

So  in  Bremen  Sav.  Bank  v.  Branch- Crookes  Saw 
Co.,  104  Mo.  425  (1881).  in  a  suit  brought  upon  a  note 
signed  by  the  defendants  as  makers  and  by  their 
president  as  indorser,  the  defense  was  that  it  was 
used  by  the  president  for  his  own  accommodation 
in  payment  for  an  individual  debt,  and  was  with- 
out consideration  so  far  as  the  corporation  was 
concerned,  of  which  facts  the  plaintiff  had  knowl- 
edge. The  court  held  that  if  the  defendants'  con- 
duct induced  the  plaintiff  to  believe  bona  fide  that 
tbe  company  had  assumed  to  pay  the  debt,  the  de- 
fendants were  liable  even  though  no  such  assump- 
tion existed.         • 

In  Haben  v.  Harshaw,  491  Wis.  379  (1880),  the  facts 
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showed  that  a  husband  and  wife,  together  with  tbe 
latter's  father,  carried  on  business  together,  the 
father  furnishing  part  of  the  capital,  but  doing  no 
business  personally,  merely  living,  with  his  wife, 
with  his  daughter  and  son-in-law,  paying  no  board, 
no  accounts  being  kept  between  tbem;  the  daugh- 
ter, the  wife  of  the  son-in-law,  owning  separate  es- 
tate consisting  of  the  store  over  which  they  lived 
and  where  the  goods  were  kept  and  sold,  all  receiv- 
ing joint  support  out  of  tbe  business.  The  debt  in 
question  was  incurred  tor  store  and  family  ex- 
penses and  for  the  use  of  the  general  businesB. 
The  court  held  the  chattel  mortgage  of  the  firm  for 
the  debts  incurred  in  such  store  and  for  family  ex- 
penses was  a  firm  indebtedness. 

Where  a  firm  at  its  commencement  assumed  as 
partnership  debts  certain  individual  liabilities  of 
the  partners,  and  tbe  assets  exceeded  tbe  indebted- 
ness assumed,  and  no  losses  occurred  up  to  tbe  time 
of  one  partner^s  decease,  but  the  surviving  partner 
having  possession  of  the  property  continued  the 
business  until  his  death  at  a  loss,  his  executors  af- 
terwards having  control,  it  was  held  that  tbe  whole 
estate  put  into  tbe  firm  constituted  firm  assets,  and 
that  the  individual  creditors  of  the  partner  first 
deceased,  payment  of  whose  debts  had  been  as- 
sumed by  tbe  partnership,  had  preference  over 
those  of  the  surviving  partner  or  bis  estate.  Kille- 
fer  V.  McLain,  70  Mich.  508  (1888). 

In  Young  v.  Oapp,  147  111.  176  (1892).  a  loan  was 
made,  as  tbe  lender  supposed,  to  a  solvent  firm,  a 
note  signed  in  the  firm  name  being  received  as  se- 
curity, but  the  money  was  used  by  the  partner  for 
his  own  private  purposes  and  not  for  the  benefit  of 
the  firm:  subsequently  a  new  note  of  the  firm  was 
given,  and  later  a  Judgment  note  was  executed. 
The  evidence  showed  that  tbe  lender  knew  nothing 
about  tbe  use  of  tbe  money  by  such  partner,  and 
regarded  the  partners  as  his  debtors,  and  that  the 
other  partner  at  no  time  objected  to  the  assump- 
tion of  tbe  debt  by  the  firm,  although  spoken  to 
about  it  at  the  time  of  the  renewal  of  the  note. 
The  court  held  tbe  firm  liable,  as  it  had  power  to 
part  with  the  right  to  have  tbe  firm  property  ap- 
plied to  the  payment  of  partnership  liabilities. 

In  Embry  v.  Lewis  (Ark.)  18  8.  W.  Uep.  372  (1892), 
suit  was  brought  in  equity  to  enforce  a  mortgage 
lien  on  partnership  property,  tbe  facts  showing  a 
purchase  of  property  subsequently  converted  into 
partnership  estate,  but  not  paid  for,  although  the 
purchaser  promised  to  pay  for  it  out  of  his  share 
of  the  partnership  effects,  such  promise  being  sub- 
sequently made  known  to  the  firm,  who  charged 
the  debt  upon  the  partnership  books  as  a  partner- 
ship liability,  and  included  it  in  an  account  of  tbe 
firm  liabilities.  The  court  held  the  debt  was  as- 
sumed by  the  partnership,  and  was  further  cor- 
roborated by  a  statement  made  by  tbe  partners  be 
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the  primary  application  of  the  firm  assets 
to  the  pavment  of  their  debts.  Sehmidlapp  v. 
Currie,  55  Miss.  597,  30  Am.  Rep.  5a0.  As 
the  right  of  the  firm  "^is  worked  out 
through    the   partners,"    it   necessarily  fol- 


lows that  whatever  the  firm,  with  the  consent 
of  all  its  members,  does  in  good  faith  with 
the  partnership  property,  is  binding  upon 
them.  If,  then,  the  firm  had  the  right  to 
assume,  by  and  with  the  consent  of  lK>tb  of 


fore  the  giving  of  a  mortgage  to  the  creditor,  that 
neither  of  the  partners  could  use  any  of  the  re- 
ceipts of  the  partnership  in  payment  of  his  Indi- 
vidual debts,  becnuee  the  receipts  were  to  be  paid 
on  that  particular  debt  until  it  was  satistted. 

Where  the  note  given  by  one  partner  in  the  name 
of  the  firm,  Indorsed  for  accommodation  to  the 
plaintiff  by  the  payee,  was  drawn  and  given  m  re- 
newal of  another  like  note  executed  by  the  plain- 
tiff and  signed  In  the  name  of  the  firm  by  the  other 
partner,  for  money  received  by  the  first  partner 
for  his  own  individual  use,  unconnected  with  the 
partnership  business,  plaintlff^s  agent  refusing  to 
lend  directly  to  the  individual  'partner  and  requir- 
ing the  partnership  note,  the  partners  understand- 
iog  that  the  money  was  borrowed  for  the  benefit  of 
the  individual  partner,  it  was  held  chat  in  such  a 
case  the  loan  was  to  be  considered  as  made  to  fhe 
firm,  and  not  to  the  individual  partner,  the  fact 
that  the  money  was  allowed  to  go  to  the  individual 
partner^s  own  private  use  being  a  matter  solely  be- 
tween the  partners.  Tilf ord  v.  Ramsey,  37  Mo.  563, 
566  (1806) . 

Tn  Veal  v.  Keely  Co.,  8tt  Ga.  130  (1800),  a  part- 
ner borrowed  money  to  put  in  as  part  of  his  share 
of  the  capital  stock.  The  other  partner  having 
drawn  from  the  assets  an  amount  in  excess  of  his 
share,  upon  the^rst  partner  proposing  to  draw  out 
sufficient  money  to  repay  the  money  so  borrowed 
it  was  agreed  to  allow  the  money  to  remain  in  the 
business,  the  firm  executing  a  mortgage  and  giving 
notes  to  secure  its  payment.  It  was  held  that  such 
act  was  valid,  especially  when  it  appeared  that  the 
individual  debt  had  been  m  ade,  by  agreement  be- 
tween the  partners,  a  partnership  one,  the  rule  pre- 
ferring partnership  property  for  the  payment  of 
partnership  debts  being  for  the  benefit  of  the  part- 
ners who  had  a  right  to  waive  it. 

In  Weaver  v.  White,  46  N.  Y.  S.  R.  467  (1882).  the 
plaintiff,  a  father.  Indorsed  a  note  for  the  purpose 
of  establishing  his  son  in  business,  and  also  other 
notes  in  connection  therewith.  The  son  subse- 
quently took  in  a  partner,  no  cash,  strictly  speak- 
ing, being  contributed  by  either,  but  the  articles 
provided  that  the  parties  should  take  all  the  ac- 
count8,debts,and  liablUties  remaining  unsettled  and 
contracted  by  the  party  carrying  on  such  business 
and  incurred  for  the  benefit  thereof.  The  firm 
later  executed  a  note  for  partnership  purposes,  also 
indorsed  by  plaintiff,  and  all  the  notes  were  subse- 
quently renewed.  The  firm,  becoming  embar- 
rassed, executed  a  bill  of  sale  to  plaintiff  to  secure 
all  moneys  advanced.  The  court  held  that  the 
notes  given  by  the  firm,  or  in  renewal  thereof,  or 
assumed  by  it.  were  valid  obligations  against  the 
partnership,  and  that,  the  merchandise  in  hand 
at  the  time  of  the  partnership  being  liable  for  the 
firm  debts,  there  was  nothing  inequitable,  as 
against  subsequent  firm  creditors,  in  making  such 
debts  obligations  of  a  new  firm  which  took  over 
the  merchandise  for  the  purchase  of  which  the 
debts  were  contracted,  the  assumption  of  the  two 
notes  and  the  execution  of  the  other  being  for  the 
purf^ose  of  procuring  firm  property  with  which  to 
transact  business,  the  consideration  being 
ample. 

Where,  in  answer  to  an  action  on  a  promissory 
note  payable  to  a  partnership  firm,  the  defense 
was.  that  prior  to  and  at  the  time  of  the  giving  of 
the  note  the  defendant  did  w6rk  for  one  of  the 
partners,  and  from  time  to  time  took  up  goods  at 
their  store,  under  an  agreement  that  the  work  he 
did  for  such  partner,  as  well  as  that  which  he  did 
for  the  firm,  should  be  charged  on  the  store  books 
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to  the  defendant,  and  that  he  at  the  same  time  was 
to  charge  the  partners  for  the  work  he  did  for 
them,  but  was  ultimately,  when  the  account  was 
settled,  to  be  entitled  to  set  off  the  work  that  be 
did,whether  for  such  partner  or  for  the  flrni.ainiinst 
the  amount  he  owed  the  firm,— the  court  held  that 
such  an  agreement.  If  made,  was  binding  upon  the 
partners,  and  that  parol  e\*idenoe  was  admifisible 
in  proof  thereof,  it  being  clearly  competent  fur  t. 
payee  while  holding  the  note  to  make  a  bindiner  and 
operative  agreement  that  it  should  be  satisfied  by 
the  work  done  for  one  of  the  partners,  and  tfaat^ 
if  such  an  agreement  were  made  by  one  panner 
and  assented  to  by  the  other,  it. became  operative 
as  the  agreement  of  both  partners.  Camp  v.  Page. 
42  Vt.  738  (1870). 

So  in  a  somewhat  peculiar  case  in  which  the  facts 
did  not  disclose  a  case  in  which  the  partners  them- 
selves could  be  said  to  have  any  lien  upon  the  part- 
nership fuuds  for  the  payment  of  the  partnership 
debts  in  priority  to  the  individual  debtA.  tlie  trans- 
action not  being  a  partnership,  but  rather  a  uni- 
versal hotchpot  of  alt  present  and  prospeetire 
property,  both  real  and  personal  effects,  excetn 
furniture  and  apparel,  being  thrown  into  the  com- 
mon stock  with  the  liabilities  of  the  partners.  n«> 
provision  being  made  as  to  future  acquisitions  or 
future  liabilities.— the  court  held  that  the  fact  that 
each  had  devested  himself  of  all  present  pofiRessJun^ 
and  become  hound  to  apply  himself  faithfully  and 
diligently  to  the  management  of  the  partnership 
concern,  left  little  ground  to  suppose  chat  the  par- 
ties could  have  expected  any  such  thing-  as  indi- 
vidual liabilities  or  property,  and  that  the  partie** 
themselves,  contemplating  a  community  of  good< 
and  of  all  other  interests,  became,  strictly  speak- 
ing, tenants  in  common  with  respect  to  present  and 
future  possessions,  and  that  it  would  be  unjust  to 
give  Joint  creditors  any  preference  over  separate 
creditors  In  such  a  community  of  goods,  the  part- 
ners keeping  no  accounts,  each  purchasing-  for  tafi^ 
individual  benefit  and  paying  his  individual  debt^ 
with  the  common  property  with  the  acquiescence 
of  the  other.  Rice  v.  Barnard,  20  Vt.  4Ta,  50  Am. 
DfcC.  54  (1848). 

And  where,  in  answer  to*an  action  for  goods  po] J 
and  delivered,  defendants  admitted  the  sale,  but 
alleged  as  special  matter  of  defense  that  at  the 
time  of  the  sale  and  deli  ver>'  to  the  defendants  C'iK 
of  the  plaintiffs  was  indebted  to  defendants  in  the 
sum  then  claimed,  in  respect  of  articles  manufact- 
ured by  the  defendants  for  such  plaintiff,  and  that 
the  plaintiffs  before  action  agreed  to  deduct  such 
sum  from  the  amount  due  the  plaintiffs  for  the 
goods  sold,  and  that  they  received  of  defendantf 
a  cei-tain  sum  in  full  payment  of  the  goods,  whidi 
was  the  balance  due,  deducting  the  cJaim  against 
such  one  plaintiff;  the  special  defense  further  alleg- 
ing that  the  defendants  at  the  time  of  paymeci 
agreed  to  pay  the  plaintiffs  the  sum  so  deducted  ic 
case  they,  the  plaintiffs,  or  the  one  indebted  to  the 
defendants,  should  bring  an  order  from  a  third 
party  to  the  defendants  directing  them  to  cbarisc 
the  said  articles  to  such  third  party,  otberwisp  the 
settlement  was  complete  and  final;  and  further 
averred  that  neither  the  plaintiffs  nor  tbe  one  of 
them  BO  indebted  presented  to  defendants  any  sudi 
order,— the  court  held  plaintiff  not  entitled  to  re^ 
cover,  and  that  it  was  competent  for  tbe  plaintiff? 
to  accept  the  sum  so  owing  from  such  one  of  them  ti» 
defendants  in  part  payment  of  their  claim.  Churf-b- 
ill  V.  Bowman,  30  Vt  618  (1867). 

In  another  case  the  plaintiff  had  done  work  Uv 
the  defendant,  and  had  taken  payment  In  good^ 
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its  members,  the  individual  debts  due  by  them 
respectively  to  McCune  and  Wigginton, 
when  this  was  done  and  they  gave  the  firm 
notes  and  thereby  a€sumed  their  payment, 
they  became  firm  debts  and  should  share  pro 


rata  in  the  distribution  of  the  proceeds  aris- 
ing from  the  sale  of  the  partnership  assets 
with  the  other  firm  creditors.  This  is  said 
to  be  the  conversion  of  debts,  so  that  if  they 
were  separate  debts  of  the  respective  partners 


from  his  store,  and  afterwards  plaintiff  took  in  a 
partner,  and  it  was  mutually  agreed  that  they 
should  continue  to  do  work  for  the  defendant  and 
be  paid  In  the  same  way,  and  that  the  amounts  so 
paid  should  be  charged  to  the  plaintiff ^s  account 
when  the  settlement  was  made.  The  charge  for 
the  work  done  was  entered  upon  plaintlff^s  books 
airalnst  the  defendant  and  an  account  was  rendered 
to  himupon  a  certain  date,  at  which  time  his  bill 
against  the  plaintiff  was  larjrer  than  plaintilTs  bill 
against  him,  the  balance  being  paid  byplalntiff  in 
cash,  and  there  was  nothing  to  show  whether  the 
firm  was  at  that  time  solvent  orinsol  vent:  no  credit 
was  entered  on  the  books  of  the  firm  and  at  the 
time  of  the  assignment  the  charge  against  the  de- 
fendant appeared  as  an  open  account.  The  action 
was  brought  by  the  assignee  of  the  firm,  who 
claimed  the  right,  to  a  Judgment  against  the  de- 
fendant, notwithstanding  the  agreement  and  set- 
tlement, upon  the  ground  that  defendant  could  not 
apply  the  debt  of  an  individual  partner  to  the  pay- 
ment of  a  firm  debt.  The  court  held  there  was  no 
ground  of  recovery,  and  that  if  the  parties  had  a 
right  to  settle  and  did  settle  their  respective  claims 
as  stated,  the  omission  of  the  firm  to  enter  the  credit 
upon  its  books  neither  altered  the  fact  nor  affected 
the  rights  of  the  parties,  and  that  the  settlement  so 
made  barred  the  right  of  action  on  the  account. 
Pepper  v.  Peck,  17  K.  1. 55(1880). 

So  where  the  debt,  really  incurred  in  the  first  in- 
stance for  the  use  and  benefit  of  the  original  firm  on 
the  credit  ot  one  partner,  who  gave  his  own  note 
with  a  third  party  as  surety,  was  assumed  by  a  new 
firm  under  a  stipulation  that  the  new  firm  should 
assume  all  the  debts  and  liabilities  of  the  old  one, 
including  the  note  in  question,  which  wa§  entered 
upon  the  firm  books  as  payable  by  them,— the  court 
held  It  was  competent  for  the  persons  composing 
the  several  successive  partnerships  to  determine 
what  debts  they  ought  to  and  would  undertake  to 
pay,  and  that  there  was  no  presumption,  when  the 
payment  of  such  note  was  made  a  condition  and 
consideration  upon  the  retirement  of  certain  per- 
sons and  the  coming  in  of  others,  that  such  stipula- 
tion was  avoided  by  mistake  or  fraud,  inasmuch  as 
the  agreement  was  made  between  those  constitut- 
ing the  outgoing  and  incoming  members,  and  that 
therefore  such  agreement  was  founded  upon  a  suf- 
ficient consideration  out  of  which  arose  an  assump- 
tion and  the  promise  to  pay  the  note  in  question. 
(  ase  V.  Ellis,  4  Ind,  App.  224  (18«2). 

In  Filley  v.  Phelps.  18  Conn.  294  (1847),  parties  en- 
tering into  partnership  gave  their  Joint  and  several 
promissory  notes  for  property  purchased  for  the 
conducting  of  such  business.  One  partner  died 
and  the  business  was  continued  by  the  survivors 
with  the  partnership  capital  without  any  adjust- 
ment of  the  partnership  affairs  until  a  later  period, 
during  which  time  two  of  the  notes  so  given  were 
paid  from  the  partnership  effects.  The  partnership, 
solvent  at  the  time  of  the  death  of  the  partner, 
subsequently  became  insolvent.  One  of  the  part- 
ners administering  to  the  estate  of  the  deceased 
partner,  under  order  of  the  court,  sold  one  undi- 
vided third  of  the  property  to  a  third  party  for  his 
own  use  and  benefit,  assuming  at  the  same  time  the 
payment  of  that  portion  of  the  note  which  belonged 
to  the  deceased  partner  to  pay,  the  administration 
accounts  against  the  deceased  i>artner's  estate  being 
subsequently  settled.  The  partner  purchasing  the 
share  of  such  deceased  partner  subsequently  mort- 
gaged his  interest  to  certain  other  creditors  to  se- 
cure his  individual  debts,  he  being  entirely  insolv- 
ent the  other  partner  having  no  estate  except  his 
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interest  in  the  partnership  property.  It  was  held, 
upon  a  bill  filed  by  the  heirs  of  the  deceased  partner 
and  the  attaching  creditors  and  mortgagees  of  the 
partner,  that  the  facts  given  constituted  a  partner- 
ship debt  which  was  dissolved  by  the  death  of  the 
partner,  and  that  the  property  having  been  pur- 
chased by  the  partner  subject  to  the  incumbrance 
of  the  notes,  it  was  still  liable  for  the  payment 
thereof. 

So  a  finding  that  the  assignees  were  inequity 
trustees  of  the  creditors  of  the  firm,  as  to  a  certain 
portion  of  the  Joint  assets  purchased  by  them  of 
the  firm  and  paid  for  by  the  individual  liability  of 
one  of  the  partners  of  the  firm  to  such  creditors, 
the  facts  of  the  case  showing  that  the  whole  trans- 
action was  made  with  the  knowledge  and  consent 
of  all  the  partners  without  actual  fraud,  the  oblect 
being  only  to  secure  the  liabilities  in  question,  the 
assignee,  although  apprehensive,  having  no  knowl- 
edge that  the  firm  was  insolvent  desiring  a  secu- 
rity, was  not  upheld,  the  assignees  not  being  mere 
volunteers  but  sureties  for  the  firm,  the  object  be- 
ing to  secure  themselves.  Higler  v.  Knox  CJounty 
Bank,  8  Ohio  St.  511,  614  (1868). 

In  Flagg  v.  Upham,  10  Pick.  147  (1830),  assumpsit 
was  brought  on  the  written  promise  of  the  defend- 
ant to  guarantee  the  payment  of  a  note  purport- 
ing to  be  made  by  the  firm  of  which  the  defendant 
was  a  partner,  the  note  being  originally  given  in 
the  firm  name  without  the  knowledge  of  the  de- 
fendant for  the  board  of  the  maker's  wife.  The 
court  held  that,  the  defendant  having  knowledge 
of  the  consideration  of  the  note  at  the  time  he 
guaranteed  it,  and  supposing  that  he  was  liable 
upon  it,  his  acknowledgments  of  his  own  liability 
and  the  express  obligation  to  guarantee  the  pay- 
ment created  a  waiver  of  any  objection  he  might 
have  to  the  note,  and  that  therefore  his  guaranty 
was  upon  a  good  consideration  and  bound  him. 

In  A$>signmentof  Stewart  &  Alman,  62  Iowa,  614 
(1883),where  the  assignee's  report  was  objected  to  on 
the  ground  that  a  portion  of  a  claim  paid  by  him  was 
the  individual  indebtedness  of  one  of  the  partners, 
and  the  evidence  showed  that  the  assignors  twr- 
rowed  the  money,  securing  it  by  chattel  mortgage 
at  the  time,  giving  notes  signed  by  them  individu- 
ally and  indorsed  by  a  third  person,  and  other 
notes  signed  by  the  firm,  a  portion  of  the  money 
being  applied  in  payment  of  the  individual  debt 
of  a  partner,  with  the  other's  assent,  such  part- 
ner being  charged  on  the  firm  books,  and  it  was 
shown  that  the  mortgagees  knew  the  purposes  for 
which  the  money  was  to  be  used,  but  there  was 
no  evidence  of  the  firm's  insolvency,  and  subse- 
quently the  notes  first  given,  including  the  indi- 
vidual notes  of  the  partners,  were  taken  up  and 
firm  notes  given  with  like  security,  the  court  held 
that  the  firm  became  bound  for  the  amount,  the 
notes  executed  with  the  consent  of  both  partners 
being  based  upon  a  sufficient  consideration,  and 
there  being  no  fraud,  the  knowledge  possessed  by 
the  bank  (the  mortgagee)  of  the  purposes  for 
which  the  money  was  to  be  applied,  in  the  absence 
of  notice  of  the  firm's  insolvency,  not  affecting 
their  rights. 

V.  Inmiffident  a^stimption. 

The  mere  fact  of  a  firm  taking  notes  made  by 
one  partner  and  indorsed  by  a  third  person  for  his 
accommodation,  and  selling  such  notes  to  a  bank 
without  indorsing  them,  or  guaranteeing  the  same, 
or  becoming  a  party  thereto,  or  agreeing  to  pay 
them,  will  not  render  the  firm  liable  thereon  nor 
constitute  the  debt  a  firm  debt;  and  the  mere  fact 
that  such  notes  were  entered  in  the  firm  books  as 
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they  become  by  the  coDsent  of  the  members 
of  the  tlrm  the  joint  debts  of  all  the  partners, 
and  will  thereafter  be  treated  as  such.  Story, 
Partn.  7th  ed.  §§  868.  &69 ;  Ex  parte  Peele,  6 
"Ves.Jr.  6U1 :  Ex  parte  Jackson,!  Ves.  Jr.  131 ; 
JSiegel  v.C/acteey,28  Pa.  279,70  Am.  Dec.  124. 


That  the  firm  had  the  right  to  assume  the 
individual  debts  of  its  members  and  thereby 
convert  them  into  debts  of  the  firm,  in  the 
absence  of  fraud,  and  that  the  individual  in- 
debtedness was  sufficient  consideration  for 
such  promise  by  the  firm,    the  authorities 


*' Bills  payable'^  will  not  show  an  aeeumptJon  there- 
of.   WiUis  V.  Bremner,  60  Wis,  622, 628  (1884). 

In  Woodward  v.  Horst,  10  Iowa,  120  (1859),  the  ac- 
tion WR8  upon  an  account  brought  by  theasslirnee 
under  a  greneral  aesignmant  of  the  partnership 
firm,  part  of  the  account  being  coDtracted  prior  to 
the  aeeignment  and  part  afterward,  tbe  defendant 
claiming  that  tbe  goods  sued  for  were  sold  and  de- 
livered to  him  by  virtue  of  an  agreement,  under 
which  tbe  owner  agreed  to  let  bim  have  tbe  goods 
to  tbe  extent  of  the  Indebtedness  to  him  of 
one  partner  of  tbe  firm,  tbe  firm  undertaking  to 
look  to  such  partner  for  payment,  tbe  Jury  in  the 
court  below  Qnding  for  the  defendant  as  charged. 
The  court  held  tbat,  as  to  so  much  of  the  goods  as 
had  been  supplied  prior  to  tbe  assignment,  the 
verdict  was  right,  but  that  with  respect  to  the 
claim  for  goods  subsequently  delivered  the  agree- 
ment could  not  be  set  up  in  defense,  the  assignee 
not  being  bound  by  the  agreement  without  proof 
that  he  concurred  therein  or  sanctioned  it. 

8o  where  the  notes  were  given  by  each  partner 
to  represent  the  cash  which  each  advanced  as  the 
capital  of  the  partnership,  it  was  held  that  they 
were  individual  debts,  neither  being  responsible 
for  the  notes  of  tbe  other  in  the  absence  of  an  ex- 
press agreement,  and  tbat  the  fact  that  interest  on 
such  notes  was  paid  by  the  firm,  and  charged  to  the 
maker  of  the  note,  did  not  make  tbe  notes  the 
debts  of  the  firm,  neither  did  the  payment  of  the 
notes  out  of  the  interest  of  each  partner  in  the 
partnership  have  such  an  effect.  Wild  v.  Erath,  27 
La.  Ann.  IH,  172  (1875). 

Again,  in  Forney  v.  Adams,  74  Mo.  138  (1881), 
where  the  evidence  showed  a  custom  on  the  part 
of  the  several  members  of  the  firm  to  deal  as  indi- 
viduals with  the  customers  of  the  flm^,  and  that 
under  such  custom,  **when  a  member  was  indebted 
his  account  would  be  taken  in  and  charged  against 
him  on  the  books  of  the  Arm,**  the  court  held  that, 
conceding  such  evidence  to  be  admissible,  yet  it 
was  not  broad  enough  to  cover  the  transaction 
then  in  question,  it  not  appearing  that  the  trans- 
action itself  was  had  by  the  parties  in  reliance 
upon  any  such  custom,  and  therefore  it  did  not  au- 
thorize a  disposition  by  one  of  the  partners  of  the 
firm's  goods  In  payment  of  his  private  debt. 

In  Kendal  v.  Wood,  L.  R.  6  Exch.  243  (1871),  the 
firm  had  dealings  with  the  defendant,  one  partner 
being  indebted  to  the  defendant  on  his  own  ac- 
count. At  the  request  of  the  latter  partner  the 
defendant  applied  a  certain  poi-tion  of  the  partner- 
ship money  paid  to  him,  to  the  liquidation  of  such 
private  debt,  without  plaintiff's  knowledge  or  au- 
thority, there  being  no  conduct  on  the  part  of  the 
plamtiff  other  than  a  belief  of  such  authorization, 
which  made  it  reasonable  for  the  defendant  to  be- 
lieve that  he  had  authorized  it.  Upon  a  dissolu- 
tion, the  accounts  showed  that  tbe  firm  owed  de- 
fendants considerable  sum  and  plaintiff  accepted 
bills  therefor.  Before  the  bills  matured,  plaintiff 
discovered  the  application  by  the  defendant  of  the 
money  to  the  private  debt  of  the  partner,  but  met 
the  bills  under  protest  in  order  to  save  the  credit 
of  one  whose  name  was  on  the  bills  as  drawer. 
The  court  held  that  the  defendant  was  not  entitled 
to  retain  the  money  as  agamst  such  private  debt, 
plaintiff  never  having  authorized  its  appropriation 
nor  conducted  himself  so  as  to  give  reasonable 
grounds  for  believing  that  he  had,  and  that  the 
plaintiff  having  been  ignorant  of  the  real  facts  of 
the  case  when  the  bills  were  drawn  had  not  pre- 
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eluded  himself  from  recovering  by  meeting  them 
at  maturity  when  he  bad  discovered  the  facts,  and 
his  so  doing  could  not  be  regarded  as  a  voluntary 
act.  See  also  Dunnica  v.  ainkscale8.73  Mo.  500  (1881 ;, 
infra,  VII.,  by  new  firm  of  liebU  of  old  firm, 

VI.  By  mortgaae  of  firm  propertU' 

The  doctrine  with  reference  to  tbe  power  of  a 
firm  to  assume  the  payment  of  the  individual  debt 
of  a  partner  by  a  mortgage  of  the  partnership 
property  has  been  expressed  as  follows: 

While  the  firm  is  in  existence  and  in  full  posses- 
sion of  its  property,  free  from  any  lien,  with  the 
right  to  dispose  ot  the  same  with  the  consent  of  the 
partners  for  value,  and  without  any  intentional 
fraud,  they  may  execute  a  note  or  mortgage  for 
the  assumption  of  the  individual  debt  of  a  partner, 
and  thereby  waive  their  right  to  have  tbe  moH- 
gaged  property  first  applied  to  the  satisfactioD  of 
the  debts  of  the  partnership,  if  the  security  fa  re- 
ceived  in  good  faith  and  for  value,  and.  the  rights 
being  waived,  they  cannot  be  invoked  on  behalf  of 
the  creditors  of  the  firm;  and  there  fore  such  a  mort- 
gage will  be  good  as  against  a  subsequent  attach- 
ing creditor  of  the  firm,  even  though  the  firm  may 
be  insolvent  at  the  time  of  the  giving  of  the  mort- 
gage.   Smith  V.  Smith,  87  Iowa,  SB  (1868). 

Where  the  debts  are  fairly  owing  by  every  part- 
ner individually,  tbe  mere  preference  of  individual 
over  partnership  creditors  by  the  execution  of  a 
chattel  mortgage  in  the  firm  name,  or  by  authority 
of  the  partners,  upon  the  property  of  the  firm,  is 
not  of  itself  such  a  fraud  upon  the  partnership 
creditors  ^s  will  authorize  the  setting  aside  of  the 
chattel  mortgage  at  the  suit  of  the  creditor.  Purple 
V.  Farrlngton,  119  Ind.  164, 170,  4  L.  R.  A.  535  <18R9): 
Fisher  v.  Syfers,  109  Ind.  514  (1^87). 

So  it  has  been  held  that  a  mortgage  given  by  tbe 
partners  to  secure  the  individual  debts  fairly  due 
was  not  rendered  void  by  the  mere  fact  that  it 
operated  to  give  individual  debts  a  preference  over 
demands  agamst  the  firm,  and  that  such  a  mort- 
gage would  not  he  set  aside  for  that  reason  in 
equity,  unless  created  in  contemplation  of  insol- 
vency to  give  an  improper  preference,  and  that  tbe 
mortgage  in  question  not  being  found  to  have  been 
fraudulently  made  was  not  invalid,  though  tbe 
partnership  was  at  the  time  of  the  convejranoe  in- 
solvent   Reynolds  v.  Johnson,  54  Ark.  440  (1801). 

If  a  sale  or  mortgage  is  made  in  good  faith  to  se- 
cure a  bona  fide  debt  or  debts,  the  transaction  can- 
not be  assailed  on  the  ground  that  the  creditors 
preferred  are  the  individual  creditors  of  the  part- 
ners.   Fisher  v.  S^-fers,  109  Ind.  514, 517  (1887). 

In  tbe  absence  of  fraud  and  collusion  no  lien  ex- 
ists in  favor  of  partnership  creditors  over  a  mcwt- 
gage  by  a  firm  for  the  private  debt  of  a  partner. 
Anderson  v.  Norton,  15  Lea,  14,  54  Am.  Rep.  400 
(1886). 

In  Re  Kahley,  2  Bias.  883  (1870),  a  mortgage  given 
by  a  partnership  firm  in  payment  of  notes  given  by 
one  partner  for  his  individual  debts  was  held  bind. 
ing  as  against  the  firm  creditors. 

In  Whitney  v.  Dean,  5  N.  H.  340  a830),  the  part- 
ners,  with  the  consent  of  their  copartner,  assigned 
partnership  property  to  secure  the  separate  debt 
of  one  by  way  of  pledge  without  any  fraudulent 
intent,  and  upon  the  failure  of  the  firm  t-be  court 
held  the  transfer  good  and  the  transferee's  sale 
thereunder  valid  as  against  the  firm. 

In  Purple  v.  Farrlngton,  119  Ind.  164, 170, 4  L.  R. 
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abundantly  show.     Siegel  v.   Ghidsey,  supra; 
Case  V.   EUis,  4    Ind.   App.  224. 

From  these  considerations  we  are  of  the 
opinion  the  judgment  of  ^/t«  Court  of  Appeals 
sliould  be  reversed  and  the  cause  remanded  to 


that  court  with   directions   to    reverse  the 
judgment  of  the  Circuit  Court  andremand  the 
cause  for  a  new  trial  in  conformity  with  the 
opinion  of  this  court.     It  is  so  ordered. 
All  concur. 


A.  685  (1889),  a  chattel  mortgage  upon  the  firm  prop, 
ercy  executed  by  insoJvent  partners  for  the  pur- 
pofse  of  securing  the  individual  debt  of  a  partner, 
made  bona  fide  and  without  intention  to  defraud 
partnership  creditors,  was  held  valid,  the  partner- 
ship assets  remaining  under  the  control  of  the  part- 
ners. See  also  Winslow  v.  Wallace,  116  Ind.  317, 1 
L.  R.  A.  179  (1888). 

A  mortgage  upon  partnership  real  estate,  signed 
by  the  members  of  the  firm,  gives  the  mortgagee 
(the  individual  creditor  of  one  member  of  the  firm) 
a  lien  upon  such  real  estate  prior  and  superior  to 
any  claim  of  partnership  creditors  against  the 
same'property  as  partnership  assets.  Carver  Gin  & 
Mach.  Co.  V.  Bannon,  85  Tenn.  712  (1887);  Anderson 
V.  Norton,  15  Lea,  32,  51  Am.  Rep.  400  (1885). 

For  the  reason  that  if  the  partners  have  a  right 
to  make  absolute  sale  of  partnership  assets,  they 
have  the  same  right  to  pledge  or  mortgage  such 
assets.    Carver  Gin  &  Mach.  Co.  v.  Bannon,  nupra. 

Where,  in  a  suit  to  set  aside  a  decree  of  foreclos- 
ure and  sale  of  a  mortgage  made  to  secure  a  debt 
of  individual  stockholders  of  the  company,  the 
facts  showed  certain  mortgages  made  in  the  name 
of  certain  persons  apparently  in  their  individual 
characters,  binding  their  interests  in  the  corporate 
property,  but  the  evidence  proved  that  the  money 
borrowed  went  to  the  corporate  purposes,  was  ap- 
plied in  the  payment  of  its  debts,  and  also  that  the 
corporate  authorities  recognized  it  as  a  corporate 
debt,  and  that  it  was  so  understood  at  the  time  of 
the  loan,  and  was  afterwards  so  recognized  by  the 
company:  that  the  mortgage  was  made  in  consid- 
eration of  a  further  advance  and  of  such  indebted- 
ness, and  that  there  was  no  fraud  or  guilty  knowl- 
edge, the  court  held  the  mortgage  valid,  the 
company  having  received  full  value,  the  recogni- 
tion of  the  debts  as  those  of  the  company  by  the 
stockholders  and  corporate  authorities  in  the  ab- 
sence of  fraud  being  prima  facie  sufficient  to  rebut 
fraud  arising  from  the  original  transaction,  the 
money  going  into  the  firm  and  being  disposed  of 
by  the  firm  for  its  members.  Head  v.  Horn,  18  Cal. 
211,216,217(1861). 

Where  the  property  in  question,  mortgaged  by 
one  partner  individually,  originally  belonged  to 
the  firm  but  was  taken  by  such  'partner  upon  the 
dissolution  of  the  firm  as  his  share,  the  notes  and 
accounts  being  taken  by  the  other  partner  along 
with  the  merchandise,  such  partner  assuming  to 
pay  the  firm  debts,  the  firm  being  insolvent  at  the 
time  of  the  dissolution,  although  such  fact  was  not 
known  to  the  partners,— in  an  action  by  a  judg- 
ment creditor  against  the  firm  to  «»et  aside  the  mort- 
gages as  fraudulent  j^crac,  the  court  held  that  each 
partner  had  a  right  to  waive  the  rule  to  have  the 
partnership  property  applied  to  the  payment  of  the 
partnership  debts,  and,  having  done  so,  the  cred- 
itors had  no  right  of  complaint,  ana  that  therefore 
the  mortgage  to  secui^e  the  individual  indebted- 
ness of  such  partner  was  valid  as  against  the  firm 
creditors.    Poole  \\  Seney,  66  Iowa,  502  (1885). 

The  question  as  to  the  validity  of  a  morttrage 
executed  by  a  firm  was  raised  in  replevin  brought 
by  the  mortgagee,  a  creditor  who  had  attached  the 
firm  property,  the  mortgage  being  made  In  trust 
to  secure  the  mortgagee's  debt  as  well  as  other  firm 
debts  and  the  individual  debt  of  a  partner,  the 
money  obtained  upon  such  last- mentioned  debt 
going  into  the  firm  as  such  partner^s  share  of  the 
capital  stock.  The  court  held,  the  mortgagee  hav- 
ing knowledge  of  the  facts  but  no  fraudulent  in- 
tent t)eing  shown,  that,  as  to  such  individual  debt, 
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the  deed  was  void  as  a  fraud  in  law  rather  than  in 
fact,  the  mortgagors  being  insolvent.  Walker  v. 
White,  60  Mich.  427,  430  (1886). 

The  fact  that  the  mortgages  were  not  intended 
to  have  the  effect  of  overreaching  creditors  may 
be  manifested  by  the  conduct  of  the  parties  in 
withholding  the  instrument  from  record  and  tak- 
ing no  steps  to  foreclose,  although  the  mortgagee 
Is  informed  that  the  firm  was  t>ecoming  more 
and  more  involved.  Reyburn  v.  Mitchell,  106  Mo. 
365,374,375(1891). 

Where  the  claim  secured  by  the  plaintiff's  mort^ 
gage  was  the  private  and  Individual  debt  of  one 
partner,  even  though  created  to  furnish  bis  part  of 
the  partnership  stock,  it  was  held  not  the  debt  of 
the  partners,  and  not  entitled  to  preference  for 
payment  out  of  partnership  funds,  and  therefore 
the  assignment  by  an  ostensible  partner  of  bis  sep- 
arate portion  of  the  stock  to  a  dormant  partner 
for  the  purpose  of  paying  an  individual  debt  is 
void  as  to  partnership  creditors.  Elliott  v.  Stevens, 
38  N.  H.  311  (1859). 

So,  a  chattel  mortgage  given  to  secure  the  ante- 
cedent individual  debt  of  one  partner  without^ 
consideration  is  fraudulent,  the  firm  being  insol- 
vent at  the  time,  and  will  therefore  be  set  aside  in 
favor  of  firm  creditors.  Heineman  v.  Hart,  55 
Mich.  64  (1884). 

A  mortgage  given  to  secure  the  individual  debt 
of  a  partner,  even  if  effectual  as  to  the  firm  by 
reason  of  the  concurrence  of  all  the  partners  giv- 
ing it,  is  a  fraudulent  misapplication  of  the  part- 
nership property  and  void  as  to  firm  creditors,  un- 
less the  firm  was  solvent  at  the  time.  Menagh  v. 
Whitwell.  52  N.  T.  146, 153, 11  Am.  Rep.  683  (1873). 

The  capital  of  the  business  was  made  up  of  .the 
money  borrowed  by  the  partners  from  their  fath- 
er and  from  others,  for  which  the  father  gave  his 
note  as  security  or  as  a  collateral  for  the  same,  a 
further  sum  being  loaned  to  one  of  the  partners^ 
for  which  he  gave  the  firm  note,  the  firm  subse- 
quently becoming  involved  and  selling  their  en- 
tire stock  in  trade  to  the  father,  giving  a  bill  of 
sale  which  showed  that  the  sum  was  taken  in  dis- 
charge of  the  money  owing,  the  assignee  agreeing 
to  collect  the  outstanding  accounts  and  apply  the 
same  In  discharge  of  the  obligations  due.  The  court 
held  that,  while  it  was  lawful  for  the  members  of 
the  firm  to  apply  partnership  property  to  the  pay- 
ment of  their  individual  debts,  if  done  in  good  faith 
and  without  a  fraudulent  design,  yet  the  bill  of  sale 
in  that  case  was  Invalid  as  to  the  firm  creditors  un- 
der section  5170  of  the  Revised  Statutes  of  Missouri 
relating  to  fniudulent  'conveyances,  which  de- 
clares void  the  sale  of  property,  **made  or  con- 
trived with  the  intent  to  hinder,  delay,  or  defraud 
cre<litors  of  their  lawful  actions,"  the  bill  in  ques- 
tion hindering  and  delaying  creditors,  there  being 
a  surplus  in  that  case  after  the  payment  of  all  the 
claims  of  the  assignee  which  the  creditors  of  the 
firm  had  an  undoubted  right  to,  and  which  sur- 
plus, instead  of  being  handed  over  to  the  members 
of  the  Arm,  the  assignee  gave  his  note  for,  the  sale 
of  the  surplus  on  credit  delaying  the  creditors  and 
putting  it  in  the  power  of  the  members  of  the  tirm 
to  dispose  of  the  note,  whichlwas  negotiable  to  an 
innocent  purchaser,  thereby  effectually  depriving 
the  creditors  of  the  surplus.  Seger's  Sons  v. 
Thomas  Bros.  107  Mo.  635:(1891). 

And  see  the  cases,  Cron  v.  Cron's  Estate,  56  Mich. 
8  (1885);  Cribb  v.  Morse,  77  Wis.  322  (1890).  and  Ex 
parte  Snowball,  Re  Douglas,  L..R.  7  Cb.  534, 41  L.  J. 
Bankr.  49,  26  L.  T.  N.  S.  894, 20  Week.  Rep.  786  (1872 ) 
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Bmrday*  </.,  coDCurriDg: 
Edwards'  original  debt  to  McCune  was  on 
account  of  the  purchase  price  of  property 


which  went  into  the  firm  assets  and  consti- 
tuted the  greater  part  of  the  capital  of  the 
firm  of  £d wards  &  Wigginton  at  the  outset 


under  head,  The  question  of  insolvency,  supra, 
and  also  Re  Kabley,  4  Nat  Baokr.  Re^r.  d7S.  379 
a870>:  Embry  v.  Lewis  (Ark.)  18  S.  W.  Rep.  372  (IHftS); 
and  Veal  v.  The  Keeley  Co.  86  6a.  130  (1800;,  under 
head.  Assumption  held  sufficient. 

Vn.  By  new  ftrm  of  debts  of  old  firm. 

In  not  a  few  caaes  the  queiftion  has  ariseo  as  to 
wbether  a  firm,  in  taking  in  a  new  partner  and 
constituting  itself  a  new  firm,  has  assumed  the 
debts  of  such  partner  or  of  the  firm  business  prev- 
iously carried  on  by  blm. 

In  order  to  cliarge  a  partner  with  a  debt  con- 
tracted by  his  fellow  partner  before  the  partner- 
ship, it  must  be  shown  that  there  was  a  subsequent 
assumption  by  the  firm  of.  the  debt,  even  though 
the  subject-matter  was  thai  the  consideration  of 
the  debt  should  be  carried  into  the  partnership  as 
stock.  Donnaliy  v.  Kyan.  41  Pa.  306,  310  (1862;; 
Brooke  v.  Evans,  6  Watts.  200  (1836;;  GraefT  v. 
Hitcbman,  5  Watts,  454  (1836). 

Under  a  partnership  airreement  pro  riding  for 
the  payment  of  an  existing  individual  debt  of  one 
of  the  partners  by  the  firm,  either  of  the  partners 
may  execute  the  firm  notefor  the  pui pose  of  se- 
curing such  indebtedness.  Uandali  v.  Hunter,  76 
CaL  265  (1888).  affirming  66  Cal.  512  (1885). 

Thus,  facts  showing  that  the  debt  was  owing  by 
a  copartner  when  he  entered  into  the  partnership 
and  contributed  his  stock  of  mercliandifie,  which 
included  the  goods  for  the  price  of  which  the  ac- 
tion was  brought,  the  articles  of  partnership  pro- 
viding that  the  sum  then  owing  for  such  merchan- 
dise should  k>e  paid  by  the  partnership,  part  of 
such  claim  being  paid  on  account  before  the  death 
of  such  partner,  are  sufficient  to  uphold  a  judg- 
ment of  the  court  below  in  favor  ot  the  plaintiff, 
the  Indebtedness  of  such  partner  for  the  merchan- 
dise contributed  by  him  to  the  stock  of  the  firm 
furnishing  ample  evidence  of  a  duty  owing  from 
the  promisee  to  the  persons  seeking  to  avail  them- 
aelves  of  the  Arm's  promise,  the  case  not  being 
materially  distinguished  from  that  of i  Arnold  v. 
Nichols,  64  N.  Y.  117  (1876);  Spingam  v.  Rosenfeld, 
4  Misc.  52B  (1803). 

But  in  Dunnlca  v.  Ciinkscales,  73  Mo.  500  (1881), 
where  an  appeal  was  taken  from  the  action  of  the 
assignee  to  whom  the  partnership  property  was 
assigned  for  the  benefit  of  all  creditors,  upon 
the  ground  that  such  assignee  allowed  a  claim 
against  the  partnership  which  was  not  a  partner- 
ship debt,  the  facts  showed  that  the  agreement 
between  the  partners  was,  that  the  notes  were 
given  in  settlement  of  a  partnership  business 
which  had  previously  to  that  time  been  conducted 
in  another  state,  and  of  which  the  plaintiff  and  the 
assignors  were  memt>ers,  but  which  had  ceased  to 
exist,  the  agreement  being  that  the  assignors  were 
to  execute  their  joint  notes  to  the  plaintiff  in  con- 
sideration of  which  they  were  to  get  the  assets  of 
the  firm.  The  evidence,  however,  did  not  show  that 
the  assets  were  carried  int*^  the  new  busine88,or  that 
they  were  purchased  for  such  purposes,  and  there- 
fore the  court  held  that  such  notes  were  the  indi- 
vidual indebtedness  of  each  partner,  and  not  a 
firm  debt. 

See  also  Day  v.  Wetherby,  29  Wis.  363  (1872);  Ar- 
nold V.  Nichols,  64  N.  Y.  119  (1876);  Hannlgan  v. 
Allen,  127  N.  Y.  639,  642  (1891);  Kx,  parte  Jackson,  1 
Ves.  Jr.  131  '(1790);  KiUefer  v.  McLain,  70  Mich.  608 
(1888);  Weaver  v.  White,  46  N.  Y.  S.  R.  467  (1882); 
Case  v.  Ellis,  4  Ind.  App.  224  (1892),  head  IV.,  miyra. 

There  is  a  class  of  cases  wherein  the  ques- 
tion of  the  assumption  by  a  new  firm  of  the 
debts  of  the  old  one  has  arisen  in  the  preference 
given  or  the  provision  made  therefor  in  a  deed 
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of  assignment  for  the  benefit  of  creditors,  made  by 
the  firm.   These  will  t)e  Included  in  a  separate  note. 

Vni-  Asstunption  or  debt  originaily  incurred  for 
)trm  benefit. 

In  a  case  where  money  was  borrowed  by  a  part- 
ner in  his  own; name,  and  the  amount  was  subse- 
quently put  into  the  business  of  the  firm,  it  was 
held  that  it  was  not  a  partnership  debt,  and  that 
the  firm  was  not  liable  for  it,  and  that  therefore  an 
assignment  made  by  it  to  secure  such  debt  was  void 
as  against  attaching  creditora.  the  firm  httotc  in- 
solvent at  the  time  of  the  assignment.  Pritch^  v. 
Pollock,  82  Ala.  169  (1886). 

Where  one  partner  borrows  money  in  his  indi- 
vidual name,  but  in  reality  for  the  use  of  the  firm, 
and  It  actually  goes  into  the  firm,  the  firm  may  as- 
sume the  liability  and  confess  judgment  therefor, 
the  consideration  of  such  assumptiim  being  the 
moral  liability,  and  the  general  creditor  can  have 
no  ground  of  complaint,  for  the  reason  that  the  as- 
sets of  the  firm  are  increased  to  ttie  precise  extent 
of  the  money  borrowed.  Coffin's  App.  106  Pa.  280, 
286  (1884). 

The  fact  that  the  money  they  obtained  on  the 
personal  credit  of  one  partner  went  into  the  part- 
nership as,  and  was  used  for  the  exclusive  benefit  oC 
the  firm,  although  not  of  itself  sutficient  to  make 
the  firm  liable  to  the  lender,  is  a  consideration  to 
support  the  firm's  subsequent  promise  to  pay.  Sie- 
gel  v.  Chidsey,  2H  Pa.  279,  70  Am.  Dec.  124  (1857); 
Graeff  v.  Hitcbman,  5  Watts,  454  (1836);  Clay  v.  Cot- 
trell,  18Pa-412(1^52.. 

A  bill,  subsequently  given  by  a  firm  for  money 
obtained  by  one  partner  on  his  personal  credit 
which  went  into  the  partnership  funds  and  was  used 
exclusively  for  the  partnership  benefit,  is  a  suffi- 
cient promise  by  the  partnership  to  pay  such  sum, 
and  an  express  undertaking  on  the  part  of  tbe 
firm  on  a  sufficient  consideration  to  pay  the  debt 
out  of  the  partnership  assets,  St  becoming  a  part- 
nership debt  to  all  intents  and  purposes.  Siege!  v. 
Chidsey,  supra. 

And  a  judgment  confessed  by  the  firm  under 
such  circumstances  and  on  such  assumption  would 
not  be  fraudulent.  Walker  v.  Marine  Nat,  Bank,  98 
Pa.  574.  579  (1882),  citing  and  approving  8iegel  v. 
Chidsey,  supra, 

8o  it  has  been  held  that  where  one  member  of  a 
firm  purchases  goods  or  borrows  money  for  the  ^ 
firm  on  his  own  credit,  giving  surety  for  tbe  pay- 
ment thereof,  and  such  money  or  goods  go  into  and 
are  used  by  the  firm,  and  the  surety  has  to  pay  as 
such,  the  firm  may  convey  its  goods  to  such  surety 
in  satisfaction  of  the  money  paid,  and  such  convey- 
ance will  be  valid  as  against  a  firm  creditor.  Gwin 
V.  Selby,  5  Ohio  St.  96, 101  (1855). 

But  if  there  was  no  debt  due  from  the  firm  at  the 
time  of  the  giving  of  a  note,  if  they  had  never  re- 
ceived any  consideration  they  have  no  right,  when 
insolvent,  to  create  a  debt  by  voluntarily  aasuminir 
the  debt  of  one  of  the  members  so  as  to  be  good  as 
against  other  creditors.  Walker  v.  Marine  Nat, 
Bank,  tsupra. 

In  Roe  V.  Hume,  72  Hun,  1  (1893),  the  court  held 
that,  although  tbe  money,  which  was  lent  to  the 
partner  individually  and  partly  secured  by  hvi  in- 
dividual mortgage,  went  for  the  firm  benefit,  yet 
this  tact  did  not  make  it  a  firm  obligation,  for  tbe 
reason  that  it  might  have  formed  part  of  his  share 
of  capital,  or  might  have  been  paid  in  discharge  of 
a  debt  due  by  him  to  the  firm. 

In  addition  to  the  above,  see  Rose  v.  Keystone 
Shoe  Co,  18  W.  N.  C.  565, 568  (1886);  Til  ford  v.  Ram- 
sey, 37  Mo.  665  (1866);  National  Bank  of  Commerce 
V.  Meader,  40  Minn.  336  (1880),  under  head  1.,  supra, 
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by   the  firm,  in    the  circumstances  already , 
stated,    was    supported     in     equity    by    a ! 
valuable    and     meritorious     consideration.  ' 
as     explained     in      Siegel    v.    Chidsey,    28  \ 
Pa.    379.    70  Am.    Dec.    121     (1857).    and 
tlie   firm's  note,  given    for   tliat  debt,  cer- 
tainly created  a  legal  obligation  on  the  part 
of  the  firm  to  discbarge  it.     Under  the  rul- 1 


ing  of  tliis  court  in  Septan  v.  Anderson,  95 
Mo.  373  (1888).  and  in  the  absence  of  any 
evidence  of  actual  fraud  towards  any  of  the 
partnership  creditors,  it  seems  to  me  that  the 
firm  note  to  McCune  must  be  held  a  just 
charge  against  the  firm  assets.  Hence  my 
concurrence  in  the  judgment  of  the  court  in 
banc. 


UNITED  STATES  CIRCUIT  COURT  OP  APPEALS.  EIGHTH  CIRCUIT. 


B.  P.  REYNOLDS,  Plff,  in  Err., 

V. 

GREAT  NORTHERN  R  CO. 
(eo  Fed.  Rep.  806.) 

1.  A  person  drivinir  alonflf  a  hin^hway 
iO  or  18  feet  distant  ftrom,  and  paral- 
lel to«  a  railroad  trade*  wltb  a  buffalo  coat 
collar  turned  up  against  bis  ears,  while  the  wind 
is  blowing  so  that  he  does  not  hear  a  train  com- 
ing behind  him,  but  who  docs  not  look  behind 
him  to  see  the  train^  oV  drive  with  tight  reins  so 
as  to  prevent  bis  horse,  which  is  gentle,  from 
drawing  him  against  the  train  as  it  passes,  is 
guilty  ot  such  negligence  as  will  prevent  re- 
covery for  injuries  thereby  received. 

:2.  The  term  ''anj*  other  road,**  in  Comp. 
Stat.  1887,  8  3016.  providing  for  railroad  signals  at 
crossings  of  other  roads,  refers  only  to  public 
highways,  and  not  to  a  private  crossing. 

3.  The  duty  to  flr^ve  waminfj^  si^^nals  of 
the  approach  of  a  train  at  a  erossin||f» 
imposed  by  Comp.  Stat.  1887,  S  3016,  does  not*  ex- 
tend to  a  person  driving  along  a  hlghwas^  parallel 
to  the  railroad,  who  has  not  lately  used,  and  does 
not  intend  to  use,  any  crossing,  although  he  ex- 
pects a  signal  to  be  given  at  a  private  crossing 
near  by.  *•  ^-^-^^ 

4.  The  fikct  that  a  railroad  is  not  fenced , 
in  the  absence  of  a  statutory  requirement,  does 
not  make  the  railroad  company  liable  for  injuries 
to  a  person  who  is  driving  along  a  highway 
parallel  to  the  track. 

4S.  A  witness  may  be  properly  asked* 
on  cross-examination*  how  a  private 
crossing  came  to  be  put  in  over  a  railroad, 
where  he  has  testified  in  chief  that  he  knew  who 
put  it  in  and  when  it  was  put  in. 

(August  19.  1896.)  .._. 

I?  RROR  to  the  Circuit  Court  of  the  United 
J  States  for  the  District  of  North  Dakpta  to 
review  a  judgment  in  favor  of  defendant  in  an 
action  brought  to  recover  damages  for  per- 
sonal injuries  alleged  to  have  been  caused  by 
defendant's  negligence.  Affirmed. 
The  facts  are  slated  in  the  opinion. 
Before  Caldwell,  Sanborn,  and  Thayer, 
Circuit  Judges. 


XOTE.— On  the  question  as  to  what  crossings  are 
meant  by  statutes  providing  for  signals  by  trains 
at  crossings,  see  note  to  Sanborn  v.  Detroit,  B.  C.  Sl 
A.  R.  Co.  (Mich.)  16  L.  R.  A.  119. 
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Messrs.  Taylor  Crum  and  A.  O.  Han- 
son* for  plaintiff  in  error: 

Independently  of  any  statutory  requirement, 
a  jury  might  find,  upon  the  facts  of  a  case,  that 
it  was  the  duty  of  a  railroad  company  to  fence 
its  track 

Donnegan  v.  ErJiardl,  119  N.  Y.  468.  7  L. 
R.  A.  527. 

The  Compiled  Laws  of  North  Dakota,  sec- 
tion 8016.  provides  for  the  ringing  of  a  bell  or 
blowing  of  a  whistle  "at  least  80  rods  from 
the  place  where  the  said  railroad  shall  cross 
anv  other  road  or  street.'*  etc. 

No  exception  is  made  as  to  public  or  pri- 
vate crossings,  and  the  provision  of  section 
3014,  where  certain  requirements  are  made 
with  reference  to  a  "public  highway,"  nega- 
tives the  inference  that  the  provision  of  section 
3016  can  be  construed  in  any  other  sense  than 
iis  plain  language  indicates,  namely,  "any 
road,"  public  or  private. 

Sutherland,  Stat  Constr.  §  255. 

The  court  erred  in  directing  the  jury  to  find 
a  verdict  for  the  defendant. 

In  Gratiot  v.  Missouri  P.  R.  Co.  (Mo.)  16  L. 
R.  A.  189,  the  court  says:  "We  know  of  no 
rule  of  law  requiring  a  partv  to  constantly  look 
even  one  way,  and  especially  none  requiring 
him  to  constantly  look  both  ways." 

The  courts  cannot  fix  any  exact  point  as  the 
point  where  a  traveler  is  bound  to  look  and 
listen. 

Clereland,  C.  C.  dk  I.  R.  Co  v.  Harrington, 
181  Ind.  426;  Olushing  v.  Sharp,  96  N.  Y. 
676. 

The  question  was  pertinent,  whether  those 
in  charge  of  the  train  did,  or  could,  by  reason- 
able diligence,  have  discovered  the  danger  of 
plaintiff,  traveling  within  10  or  12  feet  of  the 
track,  with  his  back  toward  the  appr6aching 
train,  in  time  to  prevent  it  by  sounding  the 
whistle  or  ringing  the  bell  to  apprise  him  of 
the  danger,  and  ought  to  have  been  submitted 
to  the  jury. 

Cahill  V.  Cincinnati,  N.  O.  <fe  T,  P.  R.  Co. 
92  Ky.  845;  Clampit  v.  Chicago,  St.  P.  <&  K. 
V.  R.  O.  84  Iowa, 71;  4  Am.  &Eng.Encyclop. 
I^aw,  p.  939;  Thomas  v.  Delaicare,  L.  dk  W.  R. 
Co.  8  Fed.  Rep.  729. 

A  statute  providing  for  signals  at  a  railroad 
crossing  is  for  the  benefit  of  all  persons  at  or 
near  the  crossing,  as  well  as  for  those  actually 
crossing  or  about  to  cross,  and  omission  to  give 
statutory  signals  is  prima  facie  negligence. 

Jjonergan  v.  Ulimns  Cent.  R.  Co.Bl  Iowa, 
755,   759,  17  L.  R.  A.  254,   257;  Ransom  v. 
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Chicago,  St.  P.  M,  dt  0.  R.  Co.  62  Wis.  178, 
51  Am.  Rep.  718;  Harty  v.  Central  R.  Co.  42 
N.  Y.  468;  Oalena  <fe  C.  U.  R.  Co.  v.  Loomia, 
18  III.  548, 56  Am.  Dec.  471;  WakefiM  v.  Con- 
neetievt  dt  P.  R.  R.  Co.  87  Vt.  380,  86  Am. 
Dec.  711 ;  Cosgrove  v.  Neu}  York  C.  &  H.  R.  R. 
Co.  87  N.  Y.  88,  41  Am.  Rep.  355;  Voak  v. 
Northern  C,  R.  Co.  75  N.  Y.  320;  Saldana  v. 
Galveston,  H.  eft  8.  A,  R,  Co.  43  Fed.  Rep. 
862;  Pike  Y.Chicaqo  &  A.  R.  Co.  39  Fed.  Rep. 
754;  Pittsburgh,  C,  &  St.  L.  R.  Co.  v.  Martin,  82 
Ind.  476;  Western  <fe  A.  R.  Co.  v.  Jones,  65  Ga. 
631;  Patterson,  Railway  Accident  Law,  §  162; 
Grand  Trunk  R.  Co.  v.  Rosenberger,  9  Can. 
Sup.  Ct.  Rep.  311. 

A  railroad  company  is  bound  to  take  notice 
that  the  public  is  using  a  crossing  put  in  by 
the  company,  although  not  on  a  regularly  laid 
out  public  highway.  The  statutory  require- 
ments as  10  signals  apply  to  any  crossing  of 
'*any  road  or  street,"  put  in  by  the  company 
and  used  by  the  public.  Continued  use  with- 
out objection  amounts  to  a  license. 

N.  Dak.  Comp.  Laws.  §  8016;  Lillsirom  v. 
Northern  P.  R.  Co.  53  Minn.  464,  20  L.  R.  A. 
587;  Barry  v.  Ne^p  Fork  C.  cfe  H.  R.  R.  Co.  92  N. 
Y.  289,  44  Am.  Rep.  877;  Davis  v.  Chicago  d: 
N.  W.  R.  Co.  58  Wis.  646,  46  Am.  Rep.  667: 
Hooker  v.  Chicago,  M.  d-  St.  P.  R.  Co.  76  Wis. 
542;  Pearce  v.  Humphreys,  84  Fed.  Rep.  282. 

A  person  crossing  or  at  or  near  a  railroad 
crossing  has  a  right  to  rely  upon  the  giving  of 
signals  required  by  statute,  and  failure  to  an- 
ticipate that  the  company  will  not  obey  the 
statutory  requirements  as  to  signals,  and  failure 
to  use  other  diligence  than  listening  and  look- 
ing, is  not  negligence,  as  a  matter  of  law, 
when  such  signals  are  not  given. 

Correll  v.  Burlington,  C.  R.  &  M.  R.  Co.  38 
Towa,  120,  18  Am.  Rep.  22;  Tabor  v.  Missouri 
Valley  R.  Co.  46  Mo.  858,  2  Am.  Rep.  517; 
Chicago,  St.  L.  &  P.  R.  Co.  v.  Hutchinson,  120 
III.  587;  Ernst  v.  Hudson  Rirer  R.  Co.  35  N. 
Y.  37,90  Am.  Dec.  761;  Brmcn  v.  New  York 
C.  Railroad,  82  N.  Y.  597,  88  Am.  Dec.  353; 
Klanoitski  v.  Grand  Trunk  R.  Co.  57  Mich. 
525;  Com.  v.  Fitchburg  R.  Co.  10  Allen,  189; 
Northern  P.  R.  Co.  v.  Austin,  64  Fed.  Rep. 
211;  Kelly  v.  St.  Paul,  M.  &  M.  R.  Co.  29 
Minn.  1. 

Under  the  facts,  as  disclosed  by  the  undis- 
puted evidence  in  the  case,  the  issues  present 
a  question  of  fact  for  the  jury. 

Northern  P.  R.  Co.  t.  Nickels,  50  Fed.  Rep. 
718,  4  U.  S.  App.  385;  Siou^  City  cfe  P.  R.  Co. 
V.  StovX,  84  U.  8.  665.  21  L.  ed.  749;  Hayes  v. 
Michigan  C.  R.  Co.  Ill  U.  S.  239,  28  L.  ed. 
415. 

Mr.  W.  E.  Dod^e,  for  defendant  in  error: 

Statutes  of  the  character  of  section  8016  of 
the  Compiled  Laws  of  North  Dakota,  requir- 
ing certain  signals  to  be  given  by  bell  or 
whistle  at  a  distance  of  at  least  80  rods  from 
the  place  where  the  railroad  crosses  any  other 
road  or  street,  are  enacted  for  the  purpose  of 
averting  danger  to  those  approaching  such 
crossings  upon  such  road  or  street,  and  to  give 
such  persons  warning  while  the  approaching 
train  is  yet  at  a  comparatively  safe  distance,  in 
order  that  they  may  be  placed  upon  their 
guard;  and  not  for  the  protection  of  persons 
not  on  such  other  road  or  street,  and  who  are 
not  intending  to  use  the  crossing,  but  who  may 
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be  traveling  in  another  highway  parallel  with 
the  railroad,  and  whose  danger  from  ap- 
proaching trains  is  therefore  as  great  at  any 
other  distance  as  within  80  rods  from  such 
crossing. 

Eajft  Tennessee,  V.  <&  G.  R.  Co.  v.  Feathers, 
10  Lea,  103;  Rosenberger  v.  Grand  Trunk  R. 
Co.  8  Ont.  App.  Rep.  482:  Gorris  v.  Scott,  L. 
R  9  Exch.  125;  O'DonneU  v.  Providence  &  W. 
R.  Co.  6  R.  L  211;  Holmes  v.  Central  R.  d- 
Bkg.  Co.  37  Ga.  598;  Eltvood  v.  New  York  C. 
&  H.  R.  R.  Co.  4  Hun,  808;  Harty  v.  Central 
R.  Co.  42  N.  Y.  468;  Philadelphia  d  R.  R.  Co. 
V.  Spearen,  47  Pa.  300,  86  Am.  Dec.  544: 
Fletcher  v.  Atlantic  d  P.  R.  Co.  64  Mo.  484; 
Cordell  v.  New  York  C.  d  H.  R.  R.  Co.  64  X. 
Y.  535;  Byrne  v.  New  York  C.  d  H.  R.  R.  Co. 
94  N.  Y.  12;  Johnson  v.  Louisville  d  N.  R.  Co. 
(Ky.)  13  Am.  &  Eng.  R.  Cas.  623:  St.  Lovis 
d  S.  F.  R.  Co.  V.  Payne,  29  Kan.  166;  Patter- 
son, Railway  Accident  Law,  160;  Flint  v. 
Norwich  d  W.  R.  Co.  110  Mass.  222;  Chicago, 
R.  1  d  P.  R.  Co..y.  Houston,  95  U.  S.  697,  24 
L.  cd.  542;  1  Thotnp.  Neg.  p.  452,  and  au- 
thorities cited. 

A  person  like  the  plaintiff,  driving  within 
a  few  feet  of  a  railroad  track,  and  therefore  in 
a  place  of  comparative  danger,  owes  to  himself 
a  duty  to  look  and  listen  for  the  approach  of 
trains  the  noise  of  which  at  so  short  a  dis- 
tance may  frighten  his  team  and  therefore 
enhance  his  danger. 

Schojield  v.  Chicago,  M.  d  St.  P.  R.  Co.  114 
U.  S.  615,  29  L.  ed.  224;  Chicago,  R.  /.  d  P. 
R.  Co.  V.  Houston,  supra. 

The  statute  does  not  refer  to  private  ways  or 
farm  crossings,  and  if  so  construed  would  ne 
cessitate  that  the  locomotive  bell,  or  whistle, 
be  constantly  sounded  from  one  state  line  to 
the  other. 

Sather  v.  Chicago,  M.  d  St.  P.  R.  Co.  4(V 
^inn.  91;  Greeley  v.  St.  Paul,  M.  d  M.  R.  Co. 
83  Minn.  187;  Brooks  v.  New  York  d  E.  R.  Co. 
18  Barb.  597;  Cook  v.  Milwaukee  d  ^f.  P.  R. 
Co.  36  Wis.  45;  MifSouH,  K.  d  T.  R.  Co.  v. 
Ix>ng,  27  Kan.  684;  Flint  d  P.  M.  R.  Co.  v. 
Willey,  46  Mich.  88. 

The  verdict  for  the  defendant  was  therefore 
properly  directed. 

Schojield  V.  Chicago,  M.  d  St.  P.  R.  Co.  114 
U.  S.  615.  29  L.  ed.  224;  SchulyliU  dD.  Imp. 
d  R.  Co.  V.  Munson,  81  U.  S.  14  Wall.  442, 
20  L.  ed.  867;  Herbert  v.  ButUr,  97  U.  S.  819. 
24  L.  ed.  958;  Griggs  v.  Houston,  104  U.  S. 
553,  26  L.  ed.  840:  Randall  v.  Baltimore  d  O. 
R.  Co.  109  IT.  S.  478.  27  L.  ed.  1003. 

Sanborn,  Circuit  Judge,  delivered  the 
opinion  of  the  court : 

Between  6  and  7  o'clock  on  a  clear  night 
in  February,  1894,  B.  P.  Reynolds,  the  plain- 
tiff in  error,  was  driving  along  a  public  road 
which  runs  over  a  level  .territory  parallel 
with  and  12  feet  distant  from  the  railroad 
of  the  Great  Northern  liailway  Company, 
the  defendant  in  error,  when  his 'horse  and 
sleigh  went  against  a  train,  which  was  com- 
ing along  the  railroad  from  his  rear,  and  he 
was  injured,  his  sleigh  was  broken,  and  his 
horse  was  killed.  He  sued  the  defendant  in 
error  for  negligence.  The  company  denied 
negligence  on  its  own  part,  and  alleged  that 
the  carelessness  of  the  plaintiff  in  error  caused 
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the  injury.  At  tbe  close  of  the  evidence  for 
the  plaintiff  the  court  directed  a  verdict 
for  the  company,  and  this  writ  of  error  chal- 
lenges the  judgment  upon  that  verdict. 

The  facts  are  undisputed,  and  they  are 
these :  The  railroad  of  the  defendant  in  er- 
ror runs  north westerlv  from  Fargo,  in  North 
Dakota.  About  half  a  mile  northwest  of 
Far^o,  on  this  railroad,  is  the  Standard  Oil 
station.  A  little  more  than  a  mile  north- 
westerly of  the  oil  station,  and  on  the  east 
side  of  the  track,  stands  the  private  slaught- 
erhouse of  one  Moulton.  In  the  summer  of 
1893,  Moulton  requested  the  defendant  in  er- 
ror to  put  a  crossing  opposite  his  slaughter- 
house, so  that  he  could  reach  the  public  high- 
way on  the  west  side  of  the  track,  and  it 
consented.  Thereupon  he  graded  the  cross- 
ing, and  the  section  men  of  the  company 
planked  it.  This  crossing  was  not  on  any 
traveled  road.  It  extended  only  from  the 
public  road  on  the  west  side  of  the  track  to 
the  doors  of  the  slaughterhouse  of  Mr.  MouU 
ton,  and  it  had  never  been  opened,  or  laid 
out,  or  worked,  or  maintained  by  public  au- 
thority. It  was,  however,  on  a  section  line, 
and  people  who  had  occasion  to  cross  the  rail- 
road at  that  place  had  sometimes  driven  over 
it.  The  statutes  of  North  Dakota  required 
the  railroad  company  to  ring  its  bell  or  sound 
its  whistle  at  a  distance  of  at  least  80  rods 
from  its  crossing  of  "any  other  road  or 
street."  And  the  plaintiff  claimed  that  the 
company  was  negligent  because  it  gave  no 
such  signal  of  the  approach  of  its  train  to 
Moulton 's  crossing.  The  defendant  never 
had  rung  its  bell  or  sounded  its  whistle  for 
this  crossing,  and  it  did  not  do  so  on  the 
night  of  the  accident.  The  public  road  from 
the  oil  station  to  this  crossing  ran  along  the 
west  side  of  the  railroad,  parallel  to,  and 
about  10  or  12  feet  distant  from,  it.  The 
plaintiff  in  error  had  lived  on  a  farm  about 
7  miles  northwest  from  Fargo,  and  on  the 
west  side  of  the  railroad,  for  three  years,  and 
had  frequently  passed  over  this  road,  and 
was  familiar  with  its  location  and  character. 
He  was  driving  home  from  Fargo,  along  this 
road,  and  was  about  10  rods  southeasterly  of 
Moulton's  crossing  when  the  accident  oc 
curred.  He  did  not  intend  to  cross  the  rail- 
road, or  to  use  the  crossing  in  any  way.  The 
night  was  clear  and  cold.  The  mercury  stood 
at  zero.  The  ground  was  covered  with  snow. 
The  two  roads" extended  from  the  oil  station 
to  Moulton's  crossing  over  a  prairie  without 
an  obstruction  to  the  view,  and  the  plain- 
tiff could  have  seen  the  coming  engine,  with 
its  bright  headlight,  the  distance  of  a  mile 
from  the  place  of  the  accident,  if  he  had 
looked.  lie  knew  that  a  train  passed  up  the 
railroad  northwesterly  every  evening,  but  did 
not  know  at  exactly  what  time  it  passed. 
He  looked  back  towards  Fargo,  to  see  if  it 
was  coming,  when  he  was  about  40  rods  north- 
westerly from  the  oil  station,  but  he  never 
looked  again  until  he  was  struck  by  the  train. 
He  was  driving  on  a  gentle  trot  a  manage- 
able horse  that  was  liable  to  be  a  little  fright- 
ened by  a  moving  train,  and  he  testified  that 
he  was  listening  for  the  company  to  sound 
its  whistle  or  ring  its  bell  for  Moulton's 
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crossing,  so  as  to  be  prepared  for  the  train. 
The  wind  came  from  the  north.  He  wore  a 
buffalo  coat.  Its  collar  was  turned  up  about 
his  ears,  and  he  never  heard  the  roar  of  the 
approaching  train  until  it  struck  him. 

Was  the  charge  of  the  court  below  to  re- 
turn a  verdict  for  the  defendant  in  error  upon 
this  state  of  facts  erroneous?  The  rules  of 
law  by  which  this  question  must  be  answered 
are  :  (1)  In  order  to  maintain  an  action  for 
negligence,  where  the  injury  was  not  wan- 
tonly, maliciously,  or  intentionally  intticted, 
it  must  appear  that  the  negligence  of  the  de- 
fendant was  the  proximate  cause  of  the  in- 
jury, and  it  must  not  appear  that  the  neg- 
ligence of  the  plaintiff  contributed  to  that 
injury.  (2)  Where  a  diligent  use  of  the 
senses  by  the  plaintiff  would  have  avoided 
a  known  or  apprehended  danger,  a  failure 
to  use  them  is,  under  ordinary  circumstances, 
contributory  negligence,  and  should  be  so 
declared  by  the  court.  (3)  It  is  the  duty  of 
the  trial  court  at  the  close  of  the  evidence 
to  direct  a  verdict  for  the  party  who  is  clearly 
entitled  to  recover,  where  it  would  be  its 
duty  to  set  aside  a  verdict  in  favor  of  his 
opponent  if  one  were  rendered.  Chicugo,  R. 
1.  &  P.  ft.  Go.  V.  Houston,  95  U.  8.  697.  24 
L.  ed.  542;  Schofield  v.  Chicago,  M,  &  St. 
P.  B.  Co.  114  U.  8.  615,  29  L.  ed.  224 ; 
Aerftfetz  v.  Ilumphreys,  145  U.  8.  418,  420, 
36  L.  ed.  758,  759 ;  Chicago  <&  iV.  W.  li.  Co. 
V.  Datis,  3  C.  C.  A.  429,  53  Fed.  Rep.  61, 
10  U.  8.  App.  422 ;  Missouri  P.  li.  Co.  v. 
Moseley,  6  C.  0.  A.  641,  57  Fed.  Rep.  921 ; 
Donaldson  v.  Milwaukee  dk  St.  P.  H.  Co.  21 
Minn.  293;  Brovyn  v.  Milwaukee  <t  St.  P.  R. 
Co.  22  31  inn.  165;  Smith  y ., Minneapolis  A 
St.  L.  R.  Co.  26  Minn.  419 ;  lAnix  v.  Mis- 
souri  P.  ft.  Co.  76  Mo.  86 ;  Powell  v.  Mis- 
souri P.  ft.  Co.  76  Mo.  80 ;  Gowen  v.  Ilarley, 
6  C.  C.  A.  190,  56  Fed.  Rep.  973,  980,  and 
cases  cited. 

Conceding  for  the  moment,  but  not  decid- 
ing, that  it  was  the  duty  of  the  defendant 
to~give  the  statutory  signal  for  Moulton's 
crossing,  do  not  the  facts  of  this  case  con- 
clusively show  that  the  plaintiff  was  him- 
self guilty  of  contributpry  negligence?  The 
question  here  is  not  whether  the  negligence 
of  the  defendant  or  that  of  the  plaintiff  was 
the  more  proximate  cause  of  the  injury,  but 
whether  or  not  the  plaintiff's  negligence  con- 
tributed to  it.  In  Chicago,  R.  1.  &  P.  R. 
Co.  V.  Houston,  95  U.  8.  697,  702,  24  L.  ed. 
542,  543.  Mr.  Justice  Field,  in  delivering 
the  opinion  of  the  supreme  court  in  a  case 
in  which  a  woman  had  been  killed  while 
crossing  a  railroad,  said:  **The  failure  of 
the  engineer  to  sound  the  whistle  or  ring 
the  bell,  if  such  were  the  fact,  did  not  re- 
lieve the  deceased  from  the  necessity  of  tak- 
ing ordinary  precautions  for  her  safety.  Neg 
ligence  of  the  company's  employes  in  these 
particulars  was  no  excuse  for  negligence  on 
her  part.  She  was  bound  to  listen  and  to 
look  before  attempting  to  cross  the  railroad 
track,  in  order  to  avoid  an  approaching  train, 
and  not  to  walk  carelessly  into  the  place  of 
possible  danger."  Schofield  v.  Chicngo,  M. 
A  St.  P.  li.  Co.  114  U.  8.  615,  29  L.  ed. 
224 ;   McGrath  v.  New  York  Cent,   d;  H.  R. 


Unitkd  States  Cibcuit  Coukt  op  Appeals. 


Aug., 


R,  Co.  59  N.  Y.  469,  17  Am.  Rep.  359; 
Rodman  v.  New  York,  N.  U,  &  R.  R.  Co, 
125  N.  Y.  526. 

The  danger  to  tbe  plaintiff  from  the  com- 
ing train  was  from  his  possible  failure  to 
manage  his  frightened  horse  and  keep  him 
in  the  road,  not  from  the  possibility  that  the 
train  would  cross  the  road  upon  which  he 
was  traveling.  He  testified  that  his  horse 
was  gentle  and  manageable  in  the  presence 
of  moving  trains,  but  that  he  might  be  a 
little  frightened  by  one,  and  that  for  tnis 
reason  he  listened  to  hear  the  bell  or  whistle, 
that  he  might  be  prepared  for  the  coming  of 
the  train  he  expected,  and  thus  control  his 
horse.  In  other  words,  he  knew  he  was  in 
a  dangerous  place,  and  the  company  did  not, 
and  he  relied  upon  the  bell  or  whistle  of  the 
•company  to  make  him  careful  to  manage  his 
horse  and  keep  him  in  the  public  road,  where 
he  belonged.  There  were,  however,  two 
methods  perfect Iv  open  to  him  that  would 
liave  protected  him  against  this  danger,  re- 
gardless of  the  statutory  signals.  One  was 
to  drive  his  horse  with  tight' reins,  and  man- 
age him  as  carefully  as  if  the  train  was  con- 
stantly passing,  as  long  as  he  continued  to 
drive  along  within  12  feet  of  the  railroad 
track.  The  other  was  to  use  his  eyes  to  look 
back  often  enough  to  see  the  bright  headlight 
of  a  train  before  it  could  overtake  him.  The 
view  from  the  place  of  the  accident  south- 
westerly was  unobstructed  for  more  than  a 
mile,  and  to  look  was  to  see  the  coming 
train.  The  facts  that  the  temperature  was 
at  zero,  that  he  had  turned  the  collar  of  his 
buffalo  coat  up  against  his  ears,  that  he  was 
sitting  in  a  slQigb,  that  tbe  wind  came  from 
the  north,  and  that  he  never  heard  the  roar 
of  the  approaching  train  until  it  struck  him, 
show  that  he  had  made  his  sense  of  hearing 
practically  useless.  This  made  the  duty  of 
the  diligent  and  frequent  use  of  his  eyes  more 
imperative.  Missouri  P,  R.  Co.  v.  Moseley^ 
6  C.  C.  A.  641,  645,  57  Fed.  Rep.  921 ;  Myn- 
ning  v.  Detroit.  L.  d  iV.  R.  Co.  59  Mich.  257. 
It  certainly  is  not  a  diligent  use  of  the  senses, 
when  danger  is  apprehended  from  a  train 
coming  from  the  rear,  to  cover  the  ears  with 
a  buffalo  coat,  and  steadily  look  in  a  direc- 
tion opposite  to  that  from  which  the  train  is 
expected,  while  a  hurse  goes  three  quarters 
of  a  mile  on  a  gentle  trot.  The  ordinary  use 
of  bis  eyes  would  have  informed  the  plainti^ 
of  the  coming  of  this  train,  and  would  have 
enabled  him  to  avoid  the  danger.  Moreover, 
after  he  had  closed  his  ears  to  the  roar  of  the 
train  coming  from  the  rear  by  the  collar  of 
his  buffalo  coat,  and  had  concluded  not  to 
look  back  while  he  was  traveling  three  quar- 
ters of  a  mile,  it  was  certainly  not  the  exer- 
cise of  ordinary  care  to  drive  so  carelessly 
that  a  horse  that  was  gentle  and  manageable 
in  the  presence  of  moving  trains  would  draw 
him  onto  the  railroad  or  against  the  train  as 
it  passed.  If  he  would  not  look  for,  and  so 
dressed  himself  that  he  could  not  hear,  the 
train  he  expected  to  come  from  his  rear, 
ordinary  prudence  required  him  to  drive  his 
gentle  horse  so  carefully  that  he  would  be 
prepared  for  its  coming  at  any  time.  The 
evidence  of  contributory  negligence  was  con- 
clusive. 
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There  is  another  reason  why  the  judgment 
of  the  court  below  should  not  be  reversed. 
This  record  does  not  tend  to  prove  any  neg- 
ligence on  the  part  of  the  railroad  company. 
The  fact  that  it  failed  to  give  the  statutory 
signal  for  Moul ton's  crossing  is  the  only  evi- 
dence of  its  negligence  in  this  record.  It 
owed  no  duty  to  ring  its  bell  or  sound  its 
whistle  because  the  plaintiff  was  driving 
along  the  public  road»  unless  that  duty  was 
imposed  upon  it  by  this  statute.  In  the  ab- 
sence of  the  statute,  it  had  as  much  right  to 
use  its  railroad  for  its  trains  without  notice 
to  the  plaintiff  as  the  plaintiff  had  to  use  the 
public  road  without  notice  to  it.  If  there 
was  any  difference  between  them,  the  heavier 
burden  of  care  was  upon  the  plaintiff,  for  he 
knew  that  he  was  there,  and  in  danger,  and 
the  company  had  no  such  knowledge.  Hence 
the  company  violated  no  duty  to  the  plain- 
tiff which  the  statutes  did  not  impose.  Did 
the  statutes  require  the  whistle  to  be  sounded 
or  the  bell  to  be  rung  for  Moulton's  cross- 
ing? Section  8014  of  the  Compiled  Laws^of 
Dakota  of  1887  provides  that  every  railroad 
corporation  operating  a  line  of  road  within 
that  state  shall  erect  suitable  signs  of  caution 
at  each  crossing  of  its  road  with  a  public 
highway.  Section  3016  of  these  statutes  re- 
quires that  a  bell  shall  be  rung  or  a  whistle 
sounded  at  the  distance  of  80  rods  from  the 
place  where  any  railroad  shall  cross  any  other 
road  or  street.  Section  3017  provides  that 
when  any  person  owns  land  on  both  sides  of 
an^  railroad  the  corporation  owning  such 
railroad  shall,  when  required,  make  and  keep 
in  repair  one  causeway  or  other  safe  and  ad- 
equate means  of  crossing  the  same.  The 
question  is.  Was  Moul ton's  crossing,  at  the 
place  where  this  railroad  passed  it,  "any 
other  road  or  street,"  within  the  meaning  of 
section  8016,  supra?  Article  2,  chap.  12,  of 
the  Political  Code  of  North  Dakota,  which 
treats  of  public  highways  and  roads,  pro- 
vides that  all  public  roads  and  highways 
that  have  been  open  and  in  use  as  such,  and 
included  in  a  road  district  in  the  town  in 
which  they  are  situated,  for  twenty  years 
preceding  March  9,  1888,  shall  be  public 
roads  or  highways  (Dak.  Corap.  Laws  1887, 
§  1261)  ;  tl.Hf  every  road  laid  out  by  order  of 
proper  authorities,  as  provided  in  this  arti- 
cle, from  which  no  appeal  has  been  taken, 
shall  be  a  public  highway  (Id.  ^  1262)  ;  and 
that  the  congressional  section  lines  shall  be 
considered  public  roads,  to  be  opened  to  the 
width  of  2  rods  on  each^side  of  said  section 
lines  upon  order  of  the  board  of  supervisors. 
Section  1264  provides  that  the  supervisors  in 
the  several  towns  shall  "have  the  care  and  su- 
perintendence of  the  roads  and  bridges  there- 
in. "  Section  1266  provides  that  the  overseers 
of  highways  in  each  town  "shall  repair  and 
keep  in  order  the  roads  within  their  respect- 
ive districts."  Section  1271  provides  for  a 
road  tax.  Section  1272  provides  that  the  su- 
pervisors shall  assess  a  road  tax  on  all  real 
estate  and  personal  property.  In  section  1277 
the  overseers  of  highways  are  called  "road 
overseers. "  Now,  it  is  certain  that  Moulton's 
crossing  was  not  a  public  highway.  It  had 
not  been  used  twenty  years.  It  had  not  been 
laid  out  by  the  proper  authorities.     It  had 
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oot  been  opened  on  the  section  line  by  order 
of  the  board  of  supervisors  of  the  township. 
It  was  a  mere  private  crossing,  put  in  at  the 
request  of  Moulton,  to  enable  him  to  reach  his 
slaughterhouse  from  the  public  road,  which 
was  on  the  opposite  side  of  the  railroad.  In 
the  instances  to  which  we  have  referred  the 
legislature  of  Dakota  has  repeatedly  used 
the  word  "road"  as  synonymous  with  the 
term  "  public  highway. "  The  presumption 
is  that  they  used  it  inUie  same  sense  in  sec- 
tion 3016.  This  presumption  is  strengthened 
by  the  fact  that  it  borders  upon  absurdity  to 
suppose  that  the  legislature  intended  to  re- 
quire the  railroad  companies  to  give  this  stat- 
utory signal  80  rods  on  either  side  of  every 
farm  crossing  or  way  from  a  private  dwell- 
ing or  business  house  across  their  roads.  If 
such  were  the  rule,  there  would  be  few  places 
on  the  line  of  this  railroad  in  the  eastern  part 
■of  North  Dakota  where  the  bell  or  whistle 
would  not  be  required  to  be  sounding.  We 
40  not  think  this  was  the  intention  of  the  leg- 
islature, and,  asMoulton*s  crossing  was  not  a 
public  highway,  the  railroad  company  was, 
in  our  opinion,  guilty  of  no  negligence  in 
its  failure  to  give  the  statutory  signal  at  that 
<;rossing. 

Our  conclusion  is  that  the  term  "other 
road,"  in  section  3016  of  the  Compiled  Stat- 
utes of  Dakota,  1887,  refers  to  a  public  high- 
way as  defined  by  the  statutes  of  that  state, 
■ana  that  it  has  no  reference  to  farm  ways  and 
private  wagon  roads  that  cross  the  railroad. 
S(it7ier  V.  CJUcago,  M.  <fe  8L  P,  R.  Go.  40 
Minn.  91  ;  GreelBy  v.  8t.  Paul,  Jf.  <ft  M.  R. 
Co.  33  Minn.  137 ;  Brooks  v.  New  York  d  E. 
Ji.  Co.  13  Barb.  597;  Cook  v.  Milwaukee  d 
8t,  P.  R.  Co.  36  Wis.  45 ;  MissouH,  K.  d  T. 
R.  Co.  V.  Long,  21  Kan.  684 ;  Mint  d  P.  M. 
R.  Co.  V.   Wiltey,  47  Mich.  88. 

^Moreover,  even  if  Moul ton's  crossing  had 
been  upon  a  road  or  street  the  failure  of  the 
company  to  give  the  statutory  warning  for  it 
would  not  have  charged  it  with  the  neglect 
of  any  duty  it  owed  to  the  plaintiff.  Fail- 
ure to  discharge  a  duty  to  the  plaintiff,  and 
resulting  injury  to  him,  are  indispensable 
elements  of  actionable  negligence.  Where 
there  has  been  no  such  failure,  there  has  been 
Jio  wrong,  and  therefore  there  is  no  remedy. 
In  the  absence  of  a  statute  which  requires 
warning  of  a  coming  train  at  a  crossing,  the 
railway  company  owes  to  a  workman  in  an 
adjacent  flela,  to  a  domestic  in  a  neighbor- 
ing house,  or  to  a  traveler  on  a  pai^jillel  road, 
who  has  not  crossed,  and  does  not  intend  to 
cross  or  enter  upon,  the  railroad  no  duty  to 
signal  the  approach  of  its  trains.  The  meas- 
ure of  the  reciprocal  rights  and  duties  of 
these  parties  and  the  railroad  is  not  changed 
or  affected  hy  the  enactment  of  such  a  stat- 
ute. The  evil  it  is  intended  to  remedy  did 
not  threaten  them.  The  warning  it  requires 
was  not  provided  for  their  benetlt.  The  ob- 
ject of  such  a  statute  is  to  warn  persons  in 
the  vicinity  of  the  crossing,  who  have  just 
^crossed,  who  are  In  the  act  of  crossing,  and 
who  intend  to  cross,  the  railroad  upon  it,  of 
the  approach  of  the  train,  to  the  end  that  col- 
lisions and  the  danger  of  fright  and  injury 
from  the  use  of  the  crossing  may  be  avoided. 
29L.  R,A. 


Accordingly  such  a  statute  imposes  upon  the 
railroad  companies  a  duty  to  warn  such  per- 
sons, but  it  imposes  upon  them  no  duty  to 
warn  others.  Consequently,  a  failure  to  give 
the  warning  becomes  a  neglect  of  statutory 
duty,  and,  if  injury  results,  raises  a  cause 
of  action  in  favor  of  the  former,  but  not  in 
favor  of  the  latter.  This  is  a  just  and  reason- 
able rule,  because  the  crossing  was  a  menace 
of  danger  to  the  former,  but  not  to  the  latter. 
Its  existence  and  use  by  the  company  neither 
increases  nor  diminishes  the  danger  of  the 
traveler  on  a  paralled  road,  who  has  not  used, 
is  not  using, 'and  does  not  intend  to  use  it. ; 
and  hence  ne  does  not  fall  within  the  class 
of  those  for  whom  such  a  statute,  imposes 
upon  railroad  companies  the  duty  of  giving 
a  warning  of  the  approach  of  their  trains  to 
the  crossing.  Our  conclusion  is  that  a  stat- 
ute which  requires  railroad  companies  to  give 
a  warning  signal  of  the  approach  of  trains 
to  their  crossing  of  a  road  or  street  imposes 
no  duty  to  eive  such  warning  to  those  who 
have  not  lately  used,  who  are  not  using,  and 
who  do  not  intend  to  use  the  crossing,  and 
such  parties  cannot  recover  of  the  railroad 
companies  for  a  failure  to  give  the  warning. 
The  purpose  of  such  a  statute  is  to  warn  those 
who  have  lately  used,  those  who  are  using, 
and  those  who  are  about  to  use  the  crossing. 
It  imposes  a  duty  upon  the  railroad  company 
to  give  to  these  persons  the  statutory  warn- 
ing, and  a  failure  to  give  it  is  a  neglect  of 
duty  to  them,  for  which  they  alone  may  re- 
cover if  injury  results.  These  views  are 
supported  by  the  great  weight  of  authority. 
Pike  V.  Chicago  d  A.  R.  Co.  39  Fed.  Rep. 
754 ;  Bell  v.  Hannibal  d  JSt.  J.  R.  Co.  72  Mo. 
50,  58;  Evans  v.  Atlantic  d  P.  R.  Co.  62 
Mo.  49,  57,  68 ;  Rohback  v.  Pacijic  Railroad, 
43  Mo.  187 ;  Elwood  v.  New  York  Cent,  d  H. 
R.  R.  Co.  4  Hun,  808;  O'Donnell  v.  Provi- 
dence d  W.  R.  Co.  6  R.  I.  211,  216;  East 
Tennessee,  V,  d  G.  R.  Co.  v.  Feathers,  10 
Lea,  103,  105;  St.  Louis  d  S.  F.  R.  Co.  v. 
Payne,  29  Kan.  166,  opinion  by  Judge  Horton. 
concurred  in  by  Mr.  Justice  Brewer ;  Missouri 
P.  R.  Co.  V.  Pierce,  33  Kan.  61,  64;  Clark 
V.  Missouri  P.  R.  Co.  35  Kan.  350;  Omris 
V.  Scott,  L.  R.  9  Exch.  125. 

It  is  assigned  as  error  that  the  court  below 
refused  to  permit  the  plaintiff  to  testify 
whether  or  not  there  was  any  fence  along  the 
track  of  the  railroad  company  at  the  place 
of  the  accident.  It  is  not  claimed  that  there 
is  any  statute  in  the  state  of  North  Dakota 
requiring  a  railway  company  to  fence  its 
track,  and  we  are  unable  to  perceive  how  the 
fact  that  it  was  or  was  not  fenced  could  affect 
the  right  of  the  plaintiff  to  recover  under  the 
undisputed  facts  of  this  case. 

It  is  assigned  as  error  that  the  court  per- 
mitted the  witness  Moul  ton  to  testify,  upon 
cross-examination,  '*how  the  crossing  oppo- 
site his  slaughterhouse  came  to  be  put  in." 
There  was  no  error  in  this  ruling.  He  had 
testified  in  chief  that  he  knew  who  put  the 
crossing  in,  and  when  it  was  put  in,  and  it 
was  certainly  fair  cross-examination  to  ask 
him  how  it  came  to  be  put  in. 

Tlie  judgment  below  must  be  affirmed,  and  it 
is  so  ordered. 
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1.  A  private  action  for  a  public  nui- 
■ance  maybe  maiDtalned  by  one  who  Is  not  the 
sole  or  even  a  peculiar  sufferer,  if  his  grievance 
is  not  common  to  the  whole  public,  but  is  a  com- 
mon misfortune  of  a  number  or  even  a  class  of 
persons.' 

2.  The  owner  of  a  boat»  whether  li- 
censed or  not,  and  whether  other  indi- 
viduals own  boats  similarly  en^agred 
in  navigating  a  river  or  not,  may  have  a  private 
action  for  an  ototruction  to  a  navigable  river, 
where  his  boat  is  engaged  in  transporting  ma- 
terial for  manufacturing  purposes  from  a  point 
below  the  obstruction  to  a  point  above  it. 

3.  The  fikct  that  a  boat  was  doin^  busi- 
ness as  a  common  carrier,  as  well  as  for 
the  manufacturers  who  owned  it.  does  not  pre- 
clude a  private  right  of  action  by  the  owner  for 
obstruction  of  navigation. 

4.  Damag^es  for  detention  of  a  boat  by 
obstruction  of  navigation,  where  other 
means  of  transportation  were  not  provided,  will 
not  include  the  cost  of  loading  and  unloading  and 
of  damage  to  the  cargo  by  exposure  after  un- 
loading. 

(October  15, 1805.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Superior  Court  for  Edgecombe  County 
in  favor  of  plaint! fiT  in  an  action  to  recover 
damai^es  for  obstructing  a  navigable  stream  to 
the  injury  of  plaintiff.     Hetersed. 

Plaintiff  was  engaged  in  manufacturing  cot- 
ton-seed oil  at  a"  plant  erected  on  the  Tar 
river,  and  in  connection  with  its  business  it 
ran  a  boat  to  carry  products  to  and  from  the 
mill.  Defendant,  in  constructing  a  railroad,  j 
built  a  bridge  across  the  river  in  such  a  way 
as  to  prevent  the  plaintiff's  boat  from  passing  , 

Further  facts  appear  in  the  opinion.  i 

Mr,  John  L.  Brids^ers,  for  appellant:        | 
The  maintenance  oT  a  public  nuisance  is 
indictable  at  common  law.  I 

7  Bacon,  Abr.  223:  4  Bl.  Com.  167.  ' 

And,  following  the  common  law,  our  legis- 
lature has  also  made  this  nuisance  indictable. 
Code,  vol.  2,  §  3711.  I 

No  citizen  can  maintain  an  action  in  his  own 
behalf  for  an  indictable  offense. 
3  Bl.  Com.  219.  | 

To  create  a  public  nuisance,  the  act  must ' 
affect  the  public.  I 

StaU  V.  Jones,  31  N.  C.  38.  | 

Whether  a  nuisance  is  public  or  private,  is  1 
determined  solely  by  its  effect. 

State  V.   Wolf,  112  N.  C.  «94;  Dunn  v.  Stone, 
2  Taylor  Kepos.  241. 

Note.— As  to  private   remedy  for   public  nul- 
siince.  see  also  South  Tarolina  S.  B.  Co.  v.  South  i 
Carohna  R.  Co.  (S.  C.)  4  L.  R.  A.  209.  and  note;  also 
Wylle  V.  Elwood  (111.)  9  L.  R.  A.  7S»;  and  Kuehn  v. 
Milwaukee  (Wis.)  18  L.  R.  A.  563. 
2»  L.  U.  A. 


Where  a  private  person  suffers  some  extraor- 
dinary damage,  beyond  the  rest  of  the  king;'? 
subjects,  he  shiill  have  private  satisfaction  by 
action. 

3  Bl.  Com.  219:  Story,  Eq.  Jur.  §  924;  1 
High,  Inj.  §  762;  Innia  v.  Cedar  liapids,  I.  F. 
<fc  N.  W.  R.  Co.  76  Iowa,  165.  2  L.  R.  A.  282: 
milard  V.  Erfiart,  35  Kan.  611;  Dunn  v.  Storu 
and  State  v.  Wolf,  supra;  Hathay^ay  v.  fhnton, 
46  N.  C.  246;  Bt^yden  v.  Achenbach,  79  N.  C. 
548. 

The  peculiar  injury  must  be  distinctly 
shown. 

Bigelow  v.  Hartford  Bridge  Co.  14  Conn.  565, 
36  Am.  Dec.  506;  Frink  v.  Ijucrenct,  20  Conn. 
117,  50  Am.  Dec.  275;  Rouck  v.  Wae/tter,  U 
Md.  265,  6  Am.  Rep.  335. 

The  test  is,  Was  the  obstruction  in  the  high- 
way, in  its  effect,  common  to  the  public,  and 
not  peculiar  and  special  to  this  plaintiff?  The 
degree  of  the  damage  does  not  affect  the  ques- 
tion. 

The  plaintiff's  alleged  damage  is  not  extraor- 
dinary, particular,  and  special  to  the  plain- 
tiff's boat,  but  is  common  to  that  and  alJ  other 
boats;  and,  the  plaintiff  failing  to  allege  and 
show  extraordinary,  particular,  and  special 
damage  to  its  boat,  the  action  should  be  dis 
missed. 

Oeorgetawn  v.  Alexamlria  Canal  Co.  37  U. 
S.  12  Pet.  9b<,  9  L.  ed.  1015;  South  Carolina  S. 
B.  Co.  V.  South  Carolina  R.  Co.  30  S.  C.  539. 
4L.  R.  A.  209;  Dunn  v.  Stone.  2Tavlor  Repos. 
241;  CUirk  v.  Chicaoo  dt  K  W.  R.  I'o.  70  Wis. 
593. 

The  plaintiff,  in  constituting  itself  a  common 
carrier,  and  entering  into  public  transportation, 
without  authority  of  law,  violated  the  charier 
from  which  it  derived  its  existence.  It  is  a 
case  in  which  the  doctrine  of  ultra  rires  ap- 
plies. 

State  V.  Webber,  107  N.  C.  965;  LuttreU  v. 
Martin,  112  N.  C.  606;  WistcaU  v.  Greenville 
cf-  R.  PI.  Road  Co.  56  X.  C.  188;  Xorth  Caro- 
lina R.  Co.  V.  Leach,  49  N.  C.  347. 

A  cotton  seed  oil  company  has  no  more  ri^ht 
to  go  into  the  business  of  a  common  carrier 
and  establish  a  line  of  transportation  than  a 
plank  road  company  has  to  establish  a  stage 
line. 

Central  R.  it  Bkg.  Co.  v.  Smith,  76  Ala.  572. 
52  Am.  Rep.  353;  Beatyw.  Knottier,  29  U.  S.  4 
Pet  168,  7  L.  ed.  819;  Casey  v.  Cararoc,  96  U. 
S.  467,  24  L.  ed.  779;  Ba7ik  of  Augusta  v. 
hkirU',  38  L'.  S.  13  Pet.  587.  10  L.  ed   307. 

The  public  had  no  weal  from  the  plaintiff's 
navigation,  but  did  derive  much  use  and  con- 
venience from  the  defendant's  road  passing 
over  said  bridge,  and  therefore  there  was  no 
right  to  recover. 

State.  V.  Glen,  52  N.  C.  333;  Gwjdtney  v. 
Scottish  Carolina  Titnber  *  L.  Co.  Ill  N.  C. 
555;  Hurle  County  Comrs.  v.  Catawba  Lutnbrr 
Co.  115  N.  C.  599. 

The  capability  of  use  by  the  public  for  the 
purposes  of  transportation  and  commerce  af- 
fords the  true  criterion  of  the  navigability  of 
a  river,  rather  than  the  extent  and  manner  of 
that  use. 

State  V.  Glen,  supra;  Hickok  v.  Hine%  23  Ohi<^ 
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St.  528, 13  Am.  Rep.  255;  Benson  v.  Morrow,  61 
Mo.  345;  Wisconnn  River  Imp.  Co,  v.  Lyons,  80 
Wis.  61. 

To  become  a  public  highway  a  river  must  be 
navigable  when  in  its  natural  condition.  If 
artificially  made  navigable  it  does  not  thereby 
become  a  public  highway;  it  must  have  been 
navigable  in  its  natural  condition  before. 

Morgan  v.  King,  85  N.  Y.  454;  Wadsworth  v. 
.  Smith,  11  Me.  278,  20  Am.  Dec.  525;  Veazie  v. 
Ihcinel,  50  Me.  479. 

These  seed,  unloaded,  were  damaged,  and 
the  jury  were  directed  to  allow  damage  for  this 
and  the  expense  of  unloading  one  cargo,  and 
loading  another.  It  is  clear  that  the  bridge  had 
nothing  to  do  with  all  this.  The  bridge  only 
did,  and  could  only,  stop  the  passage  of  the 
boat.  This  was  a  secondary  consequence  for 
which  the  plaintiff  cannot  recover.         * 

Sledge  v.  Beid,  78  N.  C.  442;  Boyle  v.  Reeder, 
23  N.  C.  615;  White  v.  Oriffin,  49  N.  C.  140; 
Gwaltney  v.  Scottish  Carolina  Timber  d;  L.  Co. 
supra;  Ashe  v.  DeEossett,  50  N.  C.  301,  72  Am. 
Dec.  552;  Mace  v.  Ramsey,  74  N.  C.  14;  Spencer 
\.  Hamilton,  113  N.  C.  50;  Sturgis  v.  Kountz, 
165  Pa.  358,  27  L.  R.  A.  390;  Daniels  v.  Bal- 
lentine,  23  Ohio  St.  532,  13  Am.  Rep.  264; 
Wood's  Mayne,  Damages,  pp.  71-78;  Meredith 
v.  Cranberry  Coal  &  1.  Co.  99  N.  C.  576. 

Mr.  H.  G.  Connor  for  appellee. 

Avery*  «/.,  delivered  the  opinion  of  the 
court : 

The  most  interesting  question  presented  by 
this  appeal  is,  whether  the  plaintiff,  in  any 
aspect  of  the  evidence,  has  shown  such  spe- 
cial damage  as  would  entitle  him  to  redress 
by  civil  action  for  a  public  nuisance.  The 
law  provides  an  adequate  remedy  for  the 
wrong  to  the  public,  and  thereby  prevents  a 
multiplicity  of  vexatious  private  actions. 
But,  in  order  to  the  maintenance  of  a  civil 
action  by  an  individual,  in  addition  to  the 
indictment  by  the  state,  it  is  not  made  in- 
cumbent on  him  to  show  an  injury  from 
which  he  is  the  sole,  or  even  a  peculiar,  suf- 
ferer. The  damage  recoverable  in  a  civil  ac- 
tion founded  upon  the  obstruction  of  a  pub- 
lic highway  must,  however,  be  such  as  is  not 
common  to  avery  one  who  actually  does  pass 
or  may  travel  over  the  highway.  It  must  be 
unusual  or  extraordinary,  but  not  necessarily 
singular.  While  the  wrong  must  be  special, 
as  contradistinguished  from  a  grievance  com- 
mon to  the  whole  public,  who  have  the  right 
to  use  the  highway,  it  may  nevertheless  be 
the  common  misfortune  of  a  number,  or  even 
a  class  of  persons,  and  give  to  each  a  right 
of  redress.  The  amounts  of  damage  recover- 
able by  them  may  vary  according" to  the  ex- 
tent of  the  loss  shown  in  l^ach  case,  but 
every  one  of  them  may  maintain  his  status 
in  court  by  alleging  and  proving  precisely 
«  the  same  sort  of  wrong  caused  by  the  same 
obstruction.  For  instance,  in  the  familiar 
case  of  the  plaintiff  who  was  injured  by  fall- 
ing into  a  ditch  dug  by  another  across  the 
public  highway,  referred  to  by  the  element- 
ary writers  and  the  courts  to  illustrate  the 
principle  upon  which  civil  actions  are  main- 
tainable in  such  cases,  it  would  not  have 
impaired  the  right  of  the  first  man  who  suf- 
fered from  falling  into  it  if  a  dozen  of  his 
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neighbors  had  tumbled  into  it  afterwards  on 
the  same  day,  and  had  received  more  serious 
injury  than  he.  8o  in  Downs  v.  High  Point, 
115  N.  C.  182,  where  the  municipality  cre- 
ated a  public  nuisance  by  negligence  in  al- 
lowing a  sewerage  ditch  to  discharge  its  con- 
tents in  a  place  where  the  nauseous  smell 
annoyed  the  whole  public,  but  gave  to  the 
plaintiff  a  right  of  action  because  of  his  sick- 
ness and  that  of  members  of  his  family,  due 
solely  to  the  disagreeable  odors,  it  would 
have  been  none  the  less  competent  for  him  to 
claim  the  right  to  show  special  damage,  or 
such  as  was  not  common  to  the  whole  public 
because  it  appeared  that  other  families  in  the 
vicinity  and  on  all  sides  of  the  defective 
ditch  had  suffered  in  a  similar  wav,  and 
claimed  like  redress  in  the  courts.  Bishop, 
in  his  work  on  Non  Contract  Law  (sec.  424), 
by  way  of  illustrating  the  principle  we  are 
discussing,  says :  "'  So,  likewise,  it  is  a  pub- 
lic nuisance  to  obstruct  a  navigable  stream, 
thereupon,  if  one  is  by  such  an  obstruction 
prevented  from  fulfilling  his  contract,  he  can 
maintain  a  civil  suit  against  the  obstructer. " 
The  first  authority  cited  to  sustain  the  au- 
thor's view  was  Dudley  v.  Kennedy,  63  Me. 
465,  where  the  facts  were  (hat  the  plaintiff, 
who  had  engaged  to  transport  rocks  and 
gravel  in  boats  on  the  Kennebec  river,  which 
IS  a  navigable  stream,  was  prevented  from 
carrying  out  his  contract  by  a  boom  placed 
across  the  river  between  the  point  at  which  the 
rock  and  gravel  were  procured  and  the  point 
of  delivery,  and  the  court  held  that  the  de- 
fendant was  liable  in  a  civil  action  for  spe- 
cial damage.  Though  few  of  them  are  so  di- 
rectly in  point  as  the  case  just  cited,  there 
is  no  dearth  of  authorities  in  which  the  gen- 
eral principle,  as  we  have  formulated  ii,  is 
so  fully  sustained  as  to  make  its  application 
to  the  case  at  bar  obvious  and  the  deduction 
inevitable.  Oreasley  v.  Cabling,  2  Bing. 
263;  Chichester  V.  Letlibridge,  Willes,  70,  74; 
H^xglics  V.  HeiserA  Binn.  463,2  Am.  Dec.  459, 
462 ;  Rose  v.  Miles,  4  Maule  &  S.  101 ;  Bur- 
rows V.  PixUy,  1  Root,  362,  1  Am.  Dec.  56. 
It  is  not  material  whether  this  particular 
boat  was  licensed  or  whether  other  individ- 
uals owned  boats  that  were  engaged  in  navi- 
gating the  river.  If  the  plaintiff  suffered 
damage  common  to  a  class  whose  business  re- 
quired the  transportation  of  material  for 
manufacturing  purposes  from  a  point  below 
the  obstruction  to  a  point  located  above  it, 
but  not  common  to  the  whole  public,  his  right 
is  not  impaired  by  the  fact  that  the  boat 
was  doing  business  as  a  common  carrier  as 
well  as  for  the  manufacturers  who  owned  it. 
The  case  of  Dunn  v.  Stone,  1  Taylor  Hepos. 
241.  falls  far  short  of  sustaining  the  defend- 
ant's contention.  There  the  plaintiff  claimed 
special  damage  because  a  dam  placed  bv  the 
defendant  across  the  stream  below  the  plain- 
tiff's riparian  possessions  obstructed  the  pas- 
sage of  fish,  and  prevented  the  plaintiff  from 
catching  and  using  them.  The  court  seem 
to  have  rested  the  decision  entirely  upon  the 
ground  that  the  fish  were  not  the  property  of 
the  plaintiff,  but  were  subject  to  become  the 
property  of  any  person  living  on  the  stream 
upon  reclaiming  them.  Chief  Justice  Taylor, 
delivering  the  opinion,   said:    "^But  what 
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property  could  plaintiff  have  in  the  fish  in 
their  wild  state,  before  they  ascended  to  the 
water  flowing  over  his  land?  In  animals /^^ 
natu^  a  man  may  have  a  qualified  property 
which  continues  only  while  they  are  in  his 
possession  or  under  his  control ;  and  so  long 
they  are  under  the  protection  of  the  law. 
But  the  defendant  has  the  same  extent  of  own- 
ership in  them,  in  virtue  of  which  he  might 
have  caught  them  in  his  own  waters,  and  thus 
have  done  an  equal  injury  to  the  plaintiff's 
fishery."  The  cotton  seed  which  the  plain- 
tiff was  transporting  up  the  river  was  its 
property,  and  was  in  a  boat,  which  was  pri- 
vate propertv,  and  was  entitled,  under  the 
protection  of  the  law,  to  pass  over  the  high- 
way without  obstruction  and  damage  grow- 
ing out  of  detention.  We  understand  the 
court  to  broadlv  intimate  that,  had  the  injury 
complained  of  in  Dunn  v.  Stone,  supra, 
grown  out  of  the  detention  of  property  instead 
of  fish  by  the  obstruction,  a  different  prin- 
ciple would  have  applied.  Though  any  and 
every  person  had  the  right  to  transport  goods 
and  chattels  along  the  river,  lust  as  the  whole 
public  might  have  enjoyed  the  use  of  the 
highway  which  was  traversed  by  the  ditch, 
a  right  of  action  accrued  only  to  those  who 
attempted  to  avail  themselves  of  this  privi- 
lege, and  suffered  by  the  detention  of  goods  in 
the  one  case  and  from  injury,  to  their  persons 
or  property  in  the  other.    Rose  v.  Miles,  supra, 

"Navigable  waters  include  all  those  which 
afford  a  channel  for  useful  commerce.  Such 
waters  are  public  highways  of  common 
right."  16  Am.  &  EneT  Encyclop.  Law,  p. 
2B6.  "It  is  not  necessary  that  such  waters 
be  fit  for  navigation  at  all  times,  but  their 
capacity  therefor  must  recur  with  regular- 
ity." Id.  248,  note  1;  Burke  County  Comrs. 
V.  Catawba  Lumber  Co.  116  N.  C.  736. 

Upon  the  testimony,  which  was  not  con- 
troverted, the  defendant  clearly  had  no  cause 
to  complain  of  the  instruction  which  left  the 
question  of  navigability  to  the  jury  under 
the  foregoing  rule.  We  are  of  opinion,  how- 
ever, that  the  court  erred  in  allowing  the 
jury  to  consider  the  cost  of  loading  and 
unloading  the  cotton,  and  of  damage  to  the 
cotton  se^  by  exposure  after  they  were  un- 
loaded. The  damaife  to  the  cotton  seed  was 
caused  directly  by  leaving  them  exposed,  not 
by  the  obstruction.  If  they  had  been  kept  in 
the  boat,  or  stored  in  a  well -constructed  ware- 
house, they  would  have  remained  uninjured 
after  being  detained  with  the  boat  for  want 
of  a  draw  in  the  bridge.  The  plaintiff  was 
clearly  entitled,  as  damages,  to  the  reason- 
able worth  of  the  boat  for  such  time  as  it  was 
detained  by  the  obstruction  ;  and  in  determin- 
ing what  the  boat  was  worth  it  was  com- 
petent to  consider  wages,  if  reasonable  paid 
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to  the  hands,  as  the  value  of  its  services  were 
to  some  extent  dependent  upon  the  cost  of 
the  crew.  Oreasley  v.  Codling,  supra.  If 
the  plaintiff  during  the  period  of  detention 
had  provided  other  means  of  transporting  the 
cotton  seed  around  the  bridge  to  the  mill 
above,  the  rul«  would  have  t^n  the  same  as- 
that  applicable  to  detained  passengers  (Hans- 
ley  V.  JamesvUle  db  W.  H  Co.  115  N.  C.  at 
page  609,  and  authorities  there  cited),  and' 
the  reasonable  cost  of  carrying  them  by  an- 
other route  might  have  become  an  element  of 
the  damage  assessed.  In  the  case  of  Rose  v. 
Miles,  supra.  Lord  Ell  en  borough  said  :  "He^ 
[the  plaintiff]  has  been  impeded  in  his  prog- 
ress by  the  defendants  wrongfully  moving 
their  barge  across,  and  has  been  compelled  to* 
unlo^  and  to  carry  his  goods  over  land,  by 
which  he  has  incurred  expense,  and  that 
expense  caused  by  the  act  of  the  defend- 
ants. If  a  man*8  time  or  his  money  are  of 
any  value,  it  seems  to  me  that  this  plaintiff 
has  shown  a  particular  damage."  Bayley, 
J. ,  said  that  the  plaintiff  had  placed  the  de- 
fendant in  a  situation  that  he  unavoidably 
must  incur  expense  in  order  to  carry  hia 
goodsanother  way,  while Dampier,  •/.,  said: 
"The  expense  was  incurred  by  the  immediate 
act  of  the  defendants,  for  the  plaintiff  was 
forced  to  unload  his  goods,  and  carry  them 
over  land.  If  ^this  be  not  a  particular  dam- 
age. I  scarcely  know  what  is.  Chichester  v, 
LethJhridge,  supra.  But  the  plaintiff,  instead 
of  procuring  another  conveyance  for  the  cot- 
ton seed,  left  them  exposed,  so  that  they  were^ 
injured.  The  measure  of  damage,  therefore, 
was  the  reasonable  cost  of  the  boat,  which 
was  in  the  employment  of  the  plaintiff  dur- 
ing the  period  of  detention.  It  is  true  that, 
upon  a  familiar  principle,  the  defendant 
might  have  claimed  a  deduction  from  the 
aggregate  value  of  its  services  during  such 
time,  of  any  sum  which  the  boat  and  crew  act- 
ually earned,  but  no  evidence  of  that  nature 
was  introduced.  Uassard- Short  v.  HardiBon, 
114  N.  C.  at  page  487.  A  different  case 
might  have  been  presented  if  the  plaintiff  had 
been  transporting  a  cargo  to  a  market  above, 
and  had  lost  the  advantage  of  the  market 
{Dudley  v.  Kennedy,  supra),  but  the  grava- 
men of  the  complaint  here  is  the  cost  incurred 
by  detaining  the  boat.  See  Oreasley  v.  Cod- 
ling, supra.  We  conclude,  therefore,  that 
there  was  error  in  the  instruction  given  as 
to  the  proper  measure  of  damage,  while  there 
was  no  error  in  the  other  rulings  complained 
of,  and  a  new  trial  will  be  awardetl  only 
upon  the  question  of  the  amount  of  damage 
which  the  plaintiff  is  entitled  to  recover. 
Tillett  V.  Lyncliburg  dt  D.  R.  Co.  115  N.  C. 
666. 
New  trial  as  to  damage. 
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A  certificate  of  qualification  fi^m  a 
judffe*  obtained  alter  election  as 
county  court  clerk*  but  before  the  term  of 
office  befrins,  is  sufficient  for  qualification  in  this 
respect,  under  Const.,  fi  100,  providing  that  no 
person  shail  be  "eligible  to  the  office^'  unless  he 
has  procured  such  certificate,  whUe  it  exprealy 
makes  the  eligibility  for  certain  offices,  so  far  as 
age  and  residence  are  concerned,  depend  on  the 
time  of  the  election. 

(May  23, 1805.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Circuit  Court  for  La  Rue  County  in 
favor  of  plaintiff  in  an  action  brought  to  con- 
test defendant's  right  to  the  office  of  clerk  of 
the  county  court,  on  the  ground  that  he  was 
ineligible  to  the  office  at  the  time  he  was  elected 
10  it.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs,  Hobson  A  O'Meara,  for  appel- 
lant: 

Appellant  got,  a  day  or  two  after  the  elec- 
tion, the  proper  certificate,  and  had  this  certif- 
icate when  he  received  notice  of  his  election 
and  before  the  contest  by  appellee  was  begun. 
This  was  a  full  compliance  with  the  constitu- 
tional requirement. 

Those  who  claim  that  any  citizen,  selected 
by  his  fellow  citizens  to  fill  any  office,  is  dis- 
qualified to  do  so,  should  be  able  to  point  to 
some  provision  of  the  organic  law  that  creates 
the  disqualification  in  express  terms. 

Speed  V.  Detroit,  98  Mich.  360,  2Z  L.  K.  A. 
842;  State  v.  Murray,  28  Wis.  96,  9  Am.  Rep. 
489;  Privett  v.  BicJcford,  26  Kan^  52,  40  Am. 
Rep.  801;  Demaree  v.  Seates,  50  Kan.  275,  20 
L.  R.  A.  97;  Brown  v.  Goben,  122  lud.  113; 
State  V.  Trumpf,  50  Wis.  103;  Smith  v.  Moore, 
90  Ind.  294;  Fed.  Const,  art.  1,  g  100. 

The  first  clause  of  the  section  requires  cer- 
tain facts  to  exist  at  the  time  of  the  election; 
the  last  clause  relates,  not  to  a  fact,  but  an  evi- 
dence of  a  fact. 

When  the  makers  of  the  constitution 
omitted  in  this  clause  the  words  "at  the  time 
of  the  election,"  contained  in  the  first  clause, 
it  must  be  presumed  they  changed  their 
phraseology  because  the  meaning  was  not  the 
same.  .     , 

All  words  in  an  instrument  of  the  dignitjr  of 
a  constitution  must  receive  some  meaning. 
The  construction  is  best  which  gives  to  every 
word,  and  every  section,  and  every  clause, 
some  meaning;  this  meaning,  when  given  must 
be  uniform. 
Cooley,  Const.  Lim.  67. 

Note. -As  to  the  time  at  which  eligibility  of  an 
officer  is  to  be  determined,  see  also,  in  support  of 
the  al)Ove  case.  State  v.  Van  Beek  (Iowa)  19  L.  R. 
A.  622:  Demaree  v.  Scatee  (Kan.)  20  L.  R.  A.  97:  and 
opposed  to  these,  the  case  of  State  v.  SuUlvan 
(Minn.)  11  L.  R.  A.  272. 
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"Legally  qualified"  is  the  meaning  that 
should  be  given  to  the  word  '^eligible." 

Bmith  V.  ifoore,  90  Ind.  294;  Brown  v.  Ooben, 
122  Ind.  113;  Statev,  i8wrtA,14Wi8.  497;  State 
V.  Mvrray,  28  Wis.  96,  9  Am.  Rep.  498; 
Prif)ett  V.  Bickford,  26  Kan.  52,  40  Am.  Rep. 
801;  Demaree  v.  Seates,  50  Kan.  275,  20  L.  R. 
A.  97:  Vogel  v.  State,  107  Ind.  374;  People  v. 
Hamilton,  24  111.  App.  609. 

The  votes  cast  for  an  ineligible  candidate  are 
not  void  but  must  becount^. 

Cooley,  Const.  Lim.  781. 

If  the  votes  must  l)e  counted  and  appellant 
was  "eligible  to  the  office"  when  notified  of 
his  election,  why  should  the  choice  of  the  peo- 
ple be  defeated? 

Privett  V.  Bickford,  supra. 

Messrs.  I.  W.  Twyman  and  D.  H.  Smitb 
for  appellee. 

Haselrig^t  </.,  delivered  the  opinion  of 
the  court : 

The  appellant  and  appellee  were  rival  can- 
didates for  the  office  of  county  court  clerk  of 
La  Rue  county  at  the  November  election,  1894. 
Appellant  received  a  majority  of  the  votes 
cast,  and  was  awarded  a  certificate  of  election 
by  the  canvassing  board.  Appcl lee  contested- 
his  election  up(»n  the  ground  that  he  had  not, 
at  the  time  of  his  election,  procured  from 
the  proper  officer  a  certificate  of  his  qualifica- 
tion as  required  by  law.  It  \v  as  agreed  that 
the  appellant,  on  the  8th  day  of  September, 
1894,  had  obtained  from  the  clerk  of  the 
I^  Rue  circuit  court  a  certificate  showing  his 
qualification,  and  that  on  the  10th  day  of 
November,  1894,  he  had  procured  from  his 
circuit  judge  a  certificate  stating  that  he  had 
been  examined  by  the  clerk  of  the  Metcalfe 
circuit  court  under  the  supervision  of  the 
judge,  and  that  the  applicant  was  qualified 
for  the  office  of  county  court  clerk,  the  first 
certificate  being  issued  before  and  the  second 
after  the  election.  The  contestine  board  held 
the  appellant  to  have  been  ineligible  at  the 
time  of  his  election,  and  hence  not  qualified 
to  hold  the  office,  which  was  therefore  de- 
clared vacant.  On  appeal  to  the  circuit 
court,  that  finding  was  approved,  and  from 
that  judgment  Kirkpatrick  prosecutes  this 
appeal. 

It  is  not  contended  that  the  certificate  of 
September,  1894,  has  any  efficacy,  but  it  is 
insisted  by  the  appellant  that  the  require- 
ments of  the  constitution  were  met  upon  the 
procurement  of  the  certificate  of  the  circuit 
judge  after  the  election  and  before  the  term 
began  for  which  he  was  elected.  The  con- 
trolling provision  of  the  constitution  reads  as 
follows :  "  No  person  shall  be  eligible  to  the 
offices  mentioned  in  sections  ninety-seven 
and  ninety-nine,  who  is  not  at  the  time  of  his 
election  twenty-four  years  of  age  (except 
clerks  of  county  and  circuit  courts,  who  shall 
be  twenty-one  years  of  age),  a  citizen  of 
Kentucky,  and  who  has  not  resided  in  the 
state  two  years,  and  one  year  next  preceding 
his  election  in  the  county  and  district  in 
which  he  is  a  candidate.  No  person  shall  be 
eligible   to   the   office   of   commonwealth's- 
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attorDey  imless  he  shall  have  been  a  liceDsed 
practicing  lawyer  four  years.  No  person 
shall  be  eligible  to  the  office  of  clerk  unless 
he  shall  have  procured  from  a  judge  of  the 
court  of  appeals,  or  a  judge  of  a  circuit  court, 
a  certificate  that  he  has  been  examined  by  the 
clerk  of  his  court  under  his  supervision,  and 
that  he  is  qualified  for  the  office  for  which 
he  is  a  candidate."  Section  100.  For  the 
appellant,  it  is  said  that  so  much  of  this  sec- 
tion as  refers  to  the  aee  and  residence  of 
the  candidate  relates  to  the  time  of  the  elec- 
tion, because  it  is  so  expressed ;  but  that  the 
rest  of  the  section  relates,  not  to  the  time  of 
the  election,  but  to  the  time  of  holding  the 
office;  that  the  words  ** eligible  for  the 
office, *"  and  "eligible  to  election,"  or  "eligi- 
ble when  elected,"  are  purposely  used  to  con- 
vey different  meanings.  On  the  other  hand, 
the  appellee  contends  that  the  word  "eligi- 
ble" bos  a  well-defined  legal  signification, 
and  the  expression  "eligible  to  the  office"  is 
but  a  brief  and  concise  form  of  stating, 
"capable  of  being  legally  chosen  or  elected 
to  the  office."  Each  party  appeals  to  his 
favorite  lexicographer  to  support  his  con- 
tention in  the  use  of  the  word  "eligible," 
and  it  is  evident  that  the  construction  of  the 
section  cannot  be  made  to  depend  on  the 
definitions  given  by  these  learned  compilers. 
The  word  is  variously  defined  as  "proper  to 
be  chosen."  "legally  qualified  as  eligible  to 
office,"  and  we  are  thus  left  to  ascertain 
in  some  other  way  the  sense  to  be  attached  to 
the  words  as  used  in  the  section.  Primarily, 
the  word  "eligible,"  from  the  Latin  **eligei*e" 
(to  elect) ,  means  "  capable  of  being  elected. " 
or,  if  we  may  temporarily  coin  a  word, 
"eligible"  means  "electible."  The  use  of 
the  word  is  not  at  all  confined  to  this  primary 
meaning,  and,  if  we  attempt  to  substitute 
this  meaning  in  the  various  sections  of  the 
constitution  where  the  word  is  used,  we  reach 
quite  absurd  results;  whereas,  if  we  sub- 
stitute the  definition  "legally  qualified,"  as 
insisted  on  by  appellant,  we  obtain  a 
consistent  and  natural  construction  of  all  the 
sections.  In  section  114  we  read  :  "No  per- 
son shall  be  eligible  to  election  as  judge  of 
the  court  of  appeals, "  etc.  In  section  iSo  we 
read  :  "  No  person  shall  bo  eligible  as  judge 
of  the  circuit  court  who  is  less  than  thirty- 
five  years  of  age  when  elected,"  etc.  Mani- 
festly, the  words  do  not  Import  in  these  sec 
tions  more  than  that  the  person  shall  be 
"legally  qualified,"  and,  because  that  legal 
qualification  is  required  to  exist  at  the  time 
of  the  election,  other  words  were  added  to  so 
indicate  the  purpose  in  view  by  the  framers 
of  the  constitution.  By  section  93  certain 
officers  are  made  eligible  to  re-election,  and 
by  section  165  a  notary  public  and  officers  of 
the  militia  are  declared  not  ineligible  to  hold 
or  exercise  any  office,  etc.  The  framers  of 
the  constitution  in  these  sections  used  the 
word  in  the  sense  of  "legally  qualified"  for 
office,  or  "qualified  to  hold  office."  Thus, 
"No  person  shall  be  qualified  for  election  as 
judge  of  the  court  of  appeals,"  etc.,  "or 
qualified  as  judge  of  the  circuit  court  who 
is  less  than  thirty-five  years  of  age  when 
elected, "  etc.  And  so  in  numerous  instances 
it  is  apparent  that,  where  eligibility  is  re- 
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quired  as  of  the  date  of  the  election,  words 
are  used  to  make  the  meaning  indisputable. 
So,  in  no  less  numerous  instances,  we  find 
the  words  "eligible  to  the  office"  without 
additional  words  relating  to  the  time  of 
election.  We  think,  therefore,  that  the 
words  in  themselves,  as  used  in  the  constitu- 
tion, mean  "qualified  for  the  office,"  not  at 
the  time  of  election,  but  at  the  time  when 
the  office  is  to  be  first  assumed.  Considering 
the  care  with  which  the  constitution  was  pre- 
pared, and  the  scholarly  distinction  of  many 
of  its  framers,  we  do  not -suppose  that  the 
same  meaning  is  to  be  attached  to  the  words 
"eligible  to  election"  and  "eligible  to  office" 
or  "ineligible  to  reelection"  or  "ineligible 
to  office. "  Our  conclusion,  therefore,  is  that, 
under  the  first  part  of  the  section  under  con- 
sideration, the  words  "eligible  to  the  offices" 
mean  "qualified  for  the  offices,"  and,  except 
for  the  words  "at  the  time  of  his  election," 
the  eligibility  required  of  the  candidate 
would  relate  to  the  time  when  he  was  about 
to  hold  or  assume  the  office,  and  that  the  same 
words,  "eligible  to  the  office,"  used  in  the 
latter  part  of  the  section,  relate  to  the  same 
time,  and  are  without  words  fixine  the  date  of 
the  eligibility  at  the  time  of  the  election. 
This  construction,  it  seems  to  us,  is  in  accord 
with  a  general  and  manifest  purpose  on  the 
part  of  the  framers  of  the  constitution.  The 
changes  of  phraseology  found  in  the  various 
sections  were  not,  we  think,  the  result  of 
mere  chance.  The  words  "office  of  clerk," 
mentioned  in  the  last  sentence  of  the  section, 
embraced  the  offices  of  circuit  and  of  county 
court  clerks;  and.  as  descriptive  of  the  par- 
ticular office  for  which  the  applicant  should 
obtain  a  certificate  of  qualification,  the  words 
"for  the  office  for  which  he  is  a  candidate" 
were  used.  We  think  the  words  were  used 
withoqt  an  intention  to  indicate  the  time 
when  the  applicant  for  the  office  was  to  ob- 
tain his  certificate.  At  best,  the  use  of  these 
words  would  raise  only  a  presumption  that  the 
certificate  w|w  to  be  procured  before  the  elec- 
tion, and  we  should  not  allow  such  a  presump- 
tion to  override  what  we  conceive  to  be  the 
general  purpose  in  view  by  the  use  of  the 
terms  in  controversy.  To  do  so  "would  be 
to  suppose, "  says  Mr.  Story,  "  that  the  framers 
weighed  only  the  force  of  single  words, 
as  philologists  and  critics,  and  not  whole 
clauses  and  objects,  as  statesmen  and  practical 
reasoners."  While  the  provisions  of  the  sec- 
tion under  consideration  are  a  substantial 
readoptlon  of  section  2,  article  6.  of  the  old 
Constitution,  there  seems  to  have  been  no 
adjudication  by  this  court  affecting  the  ques- 
tion here  involved.  In  Steveiu  v.  nyatt, 
16  B.  Mon.  542,  relied  on  by  appellee, 
Garrett  was  held  ineligible  by  the  lower 
court,  first,  because  he  had  no  certificate  of 
qualification,  and,  second,  because  he  had 
not  been  a  resident  of  Montgomery  count v  for 
one  year  next  preceding  the'election ;  and  this 
court  said,  "As  the  facts  respecting  Garrett's 
inelieibillty  were  agreed,  no  doubt  is  enter- 
tained of  the  propriety  of  the  action  of  the 
board  in  refusing  him  a  certificate  of  elec- 
tion." Here  was  an  entire  absence  bf  any 
certificate  obtained  either  before  or  after  the 
election,  and,  manifestly,  if  Garrett  had  ob- 
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tained  his  certificate  after  the  election,  or 
even  before,  the  result  would  not  have  been 
different,  as  he  was  ineligible  for  another 
and  conclusive  reason.  There  was  no  con* 
troversy  on  Garrett's  part,  and  the  opinion 
makes  no  reference  to  the  point  now  involved, 
nor  was  the  argument  of  counsel  so  directed. 
A  few  other  cases  from  this  court  are  referred 
to  as  touching  the  question,  but  throughout 
them  all  the  question  now  in  issue  remained 
undetermined.  Nor  does  the  statute  (Qen. 
Stat.  ^  1531,  subsec.  8)  providing  for  a  new 
election  in  the  event  the  oerson  returned  as 
elected  is  found  not  to  Lave  been  legally 
qualified  to  receive  the  ofiSce  at  the  time  of 
the  election  affect  the  question.  Manv  of  the 
tests  of  eligibility  are  to  be  applied  under 
the  various  statutes  as  of  the  time  of  the 
election,  and  if,  when  the  term  begins,  the 
person  elected  cannot  qualify,  a  vacancy 
necessarily  occurs  which  mav  be  filled  as 
provided  by  law.  The  Nevada  case  of  State 
V.  Clarke,  3  Nev.  570,  sustains  the  appellee's 
-contention  as  to  the  meaning  of  tne  word 
"eligible,"  holding  it  to  signify,  when  used 
in  statutory  and  constitutional  clauses  such 
as  we  are  considering,  one  "capable  of  being 
•elected  or  chosen,*^  and  hence  the  **eligi- 
•bility**  must  relate  to  the  time  of  the  election. 


To  the  same  effect  are  the  cases  of  State  v. 
McMillen,  23  Neb.  895,  and  the  Minnesota  and 
California  cases,  as  well  as  the  earlier  Indiana 
cases.  But  the  Indiana  court,  in  Smith  v. 
Moore,  90  Ind.  294,  reviewed  their  former 
decisions,  and  adopted  a  different  construc- 
tion, saying  that  **  legally  qualified*"  is  the 
meaning  that  should  be  given  to  the  word 
"eligible''  as  used  in  the  section  of  the  con- 
stitution under  consideration.  To  the  same 
effect  are  the  cases  of  State  v.  Murray,  28 
Wis.  96,  9  Am.  Rep.  489 ;  Pritett  v.  Biekford, 
26  Kan.  62,  40  Am.  Rep.  801,  and  Demaree 
V.  Scates  (1898), 60  Kan.  276.  20  L.  R.  A.  97, 
where  the  whole  question  is  discussed  and 
authorities  reviewed.  These  cases  discuss 
largelv,  and  in  some  respects  the  conclusion 
is  maae  to  depend  on,  the  etymology  of  the 
word  "eligible,"  and  in  this  respect  we  think 
the  contention  of  the  appellant  is  supported 
by  the  better  argument.  But,  what  is  more 
important  than  this,  we  believe  tlie  framers 
of  the  constitution  had  in  view  a  difference 
in  meaning  when  they  provided  in  one  clause 
for  "eligibility  for  office"  and  in  another 
"eligibility  to  election." 

T/ie  judgment  beloto  is  reversed  for  proceed- 
ings consistent  with  this  opinion. 


TENNESSEE  SUPREME  COURT. 


J.  8.  ROBERTS 

V. 

R.  L.  MITCHELL. 

(94  Tenn.  277.) 

The  rl^ht  to  set  off  independent  judg^ 
ments  rendered  in  different  suita  firrowing  out 
of  different  causes  of  action  Is  subject  to  attor- 
neys' liens  or  claims  for  services. 

(January  17,  1895.) 

MOTION  to  set  off  judgments.    Setoff  al- 
lowed, subject  to  attorneys*  liens. 
The  case  sufficiently  appears  in  the  opinion. 
Mr.  J.  D.  Goodpasture  lor  complainant. 
J/r.  O.  B.  Murray  for  defendant. 

Beard*  J.,  delivered  the  opinion  of  the 

couri : 

In  this  cause,  on  a  former  day  of  the  pres- 
ent term,  a  money  decree  was  rendered  in 
favor  of  Mitchell  against  complainant,  Rob- 
erts. On  a  still  earlier  day  of  the  term,  in 
another  and  independent  suit,  a  decree  was 
pronounce  in  favor  of  Roberts  against  Mitch- 
ell ;  and  a  motion  is  now  made  by  Roberts  to 
set  off  these  judgments,  one  against  the  otlier, 
under  section  8635  of  the  Code  (Milliken  & 
Vertrees) .  This  motion  is  resisted  by  the  so- 
licitors  of  Mitchell,  unless  it  be  granted  sub- 
ject to  their  lien  for  services  in  ootaining  the 
iSrst  decree. 

While  the  attorney's  lien  upon  the  judg- 


NoTB.— For  rlfirht  of  set-off  of  Judgments  as  af- 
fected by  assiirnment,  see  note  to  Benson  v.  Hay- 
wood (Iowa)  28  L.  R.  A.  885. 
29  L.  R.  A.  46 


ment  recovered  for  his  client,  as  the  result 
of  his  professional  labor,  has  been  recognized 
and  enforced  in  this  state  in  a  variety  of 
cases,  yet,  so  far  as  we  have  been  able  to  dis- 
cover, the  exact  question  here  involved  has 
not  been  determined.  Elsewhere,  what  is  the 
proper  rule  in  a  case  like  the  present  has  been 
the  subject  of  much  difference  of  opinion ; 
and  the  result  is,  the  practice  of  the  courts 
of  England,  and  of  many  of  the  states  of  this 
Union,  has  been  very  inharmonious.  In  the 
English  courts,  the  claim  of  the  attorney  to 
have  his  fees  and  disbursements  in  a  suit  paid 
out  of  the  judgment  he  obtained  has  been 
long  recognizeid.  In  the  courts  of  common 
pleas,  however,  it  was  held  that  this  claim 
or  lien  was  subordinate  to  the  defendant's 
right  of  offset.  The  same  rule  obtained  in 
the  English  chancery  courts,  while  the  court 
of  king's  bench  held  that  the  attorney's  lien 
was  superior  to  the  defendant's  right  to  such 
set-off.  Ball  v.  Orfy,  2  Bos.  &  P.  28 ;  JSmdin 
V.  Darley,  1  Bos.  &  P.  N.  R.  22 ;  Simpson  v. 
fAimb,  40  Eng.  L.  &  Eq.  59 ;  Taylor  v.  Pop- 
ham,  15  Ves.  Jr.  79 ;  Ex  parU  Modes,  Id.  541. 
Afterwards,  however,  in  the  courts  of  com- 
mon pleas  the  practice  was  changed  ;  and  the 
right  of  the  attorney,  against  set-off,  has  been 
secured  by  the  adoption  of  the  rule  so  long 
enforced  in  the  court  of  king's  bench.  Simp- 
son v.  Lamb,  49  Eng.  L.  &  Eq.  59.  As  be- 
fore stated,  in  the  American  courts  the  same 
difference  of  opinion  and  practice  has  ob- 
tained. In  the  supreme  court  of  New  York, 
at  an  early  day,  it  was  held  that  this  lien 
would  prevent  one  judgment  from  being  set 
off  against  another  in  such  a  manner  as  to 
deprive  the  attorney  of  his  costs.     Cole  v. 
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Grant,  2  Cai.  Cas.  105;  Dewy  n.  Bot/er,  8 
Johns.  247.  In  the  states  of  Maine,  New 
Hampshire,  Nebraska,  Florida,  and  Ken- 
tucky the  right  of  setoff  of  the  defendant  is 
held  to  be  subordinate,  to  the  attorney's  lien 
for  fees,  or  costs  and  disbursements,  as  may 
be.  Stratton  v.  Hussep,  62  Me.  288 ;  Currier 
V.  BosUm  d;  M.  Railroad,  87  N.  H.  228 ;  John- 
son V.  Ballard,  44  Ind.  270 ;  Boyer  v.  Clark, 
3  Neb.  I6l ;  Carter  v.  Davis,  8  Fla.  188.  On 
the  contrary,  the  courts  of  West  Virginia, 
Vermont,  Iowa,  and  Alabama  maintain  the 
right  of  set  off  as  superior  to  the  attorney's 
lien.  Reniek  v.  Ludingtan,  16  W.  Va.  878; 
McDoriold  v.  Smtth,  57  Vt.  502 ;  Tiffany  v. 
Stewart,  60  Iowa,  207 ;  Mosely  v.  Norman,  74 
Ala.  422.  We  think  the  better  and  more 
equitable  rule  is  the  one  that  subordinates  the 
right  of  set-off  of  independent  judgments 
rendered  in  different  suits  growing  out  of 
different  causes  of  action,  to  the  attorney's 
lien  or  claim  for  services  rendered  in  the  par- 
ticular suit,  and  we  do  not  hesitate  to  adopt 
it  as  the  rule  of  practice  in  this  state.  On 
this  subject,  and  in  elaboration  of  our  views, 
we  quote  the  language  of  Chancellor  Wal- 
worth in  Dunkin  v.  Vandenbergh,  1  Paige, 
624,  2  L.  ed.  776 :  "  The  question  in  all  these 
cases  is,  What  is  equitable  and  Just  between 
the  parties  and  the  attorney  or  solicitor? 
Where  different  claims  arise  in  the  course  of 
the  same  suit,  or  in  relation  to  the  same  mat- 
ter, it  is  undoubtedly  equitable  and  just  that 
these  equities  should  be  arranged  between  the 
parties  without  reference  to  the  solicitor's  or 


attorney's  lien.  His  lien  is  only  on  the  clear 
balance  due  to  his  client  after  all  these  equi- 
ties are  settled.  But  where  other  claims- 
arising  out  of  different  transactions,  and 
which  could  not  have  been  a  legal  or  equi- 
table set-off  in  that  suit,  exist  between  the- 
parties,  the  court  ought  not  to  devest  the  lien 
of  the  attorney  or  solicitor  which  has  already 
attached  on  the  amount  recovered  for  the  costs 
of  that  particular  litigation.  When  the  so- 
licitor has  been  at  the  labor  and  expense  of 
prosecuting  or  defending  a  suit,  it  is  equi- 
table and  just  that  his  costs  should  be  paid 
out  of  the  result  of  that  litigation.^  Nor  is 
section  8685  of  the  Code  to  be  construed  so  as* 
to  militate  against  this  view.  By  that  sec- 
tion it  is  provided  that  **  judgments  of  the 
same  court  may  be  set  off  against  each  other 
on  motion."  But  we  hold  that  this  section 
must  be  read  as  if  it  contained  the  implied 
condition  that  this  set- off  will  not  be  allowed 
in  derogation  of  the  attorney's  lien  for  hia 
services  in  prosecuting  the  suit  and  obtain- 
ing the  particular  judgment.  We  think  this^ 
construction  gives  full  force  to  this  provision 
of  the  code,  and  at  the  same  time  it  preserves 
the  equities  of  the  parties  interested.  This- 
was  the  view  taken  of  a  statute  similar  in 
character  by  the  supreme  court  of  New 
Hampshire,  in  Shapley  v.  BelUnos,  4  N.  H. 
847. 

In  the  case  at  bar  an  order  will  be  entered 
I  allowing  t/ie  set-off,  but  subject  to  the  lien  of 
I  the  solicitors,  which  will  be  declared  by  a. 
proper  order. 


TEXAS  SUPREME  COURT. 


R.  D.  BILLS,  Plff.  in  Err., 

V, 

HIBERNIA  INSURANCE  CO. 
(87  Tex.  547.) 

A  policy  of  insurance  on  a  buUdinK  and 
▼ariona  articles  of  personal  property 
therein*  nepaiately  valued,  is  not  forfeited  as  to 
the  personal  property  by  virtue  of  a  laclc  of  title 
to  tbe  land,  under  a  provision  that  the  entire  pol- 
icy shall  be  void  if  tbe  ^'subject  of  insurance  be 
a  building  on  grround  not  owned  by  tbe  insured 
in  fee  simple,"  since  the  building  is  not  alone  the 
subject  of  insurance. 

(February  25, 1895.) 

ERROR  to  tbe  Court  of  Civil  Appeals  for 
the  Fifth  Supreme  Judicial  District  to  re- 
view a  judgment  reversing  a  judgment  of  the 
District  Court  for  Navarro  County  in  favor  of 
plaintiff  in  an  action  brought  to  recover  the 
amount  alleged  to  be  due  on  a  policy  of  fire 
insurance.  Reversed. 
The  facts  are  stated  in  the  opinion. 
Messrs.  McKie  ft  Autrey  for  plaintiff  in 
error. 

Messrs.  Leake,  Shepard  ft  Miller  and 
Barry  ft  Etheridse  for  defendant  in  error. 


Note.— As  to  severability  of  policies  of  insurance, 
see  note  to  Wright  v.  Fire  Ins.  Asso.  of  London 
(Mont.)10L.B.  A211. 
29  L.  R.  A. 


Brown,  J.,  delivered  the  opinion  of  the 
court: 

The  Hibemia  Insurance  Company  issued 
to  R.  D.  Bills,  upon  his  gin  house  and  ma- 
chinery, a  policy  of  fire  insurance  in  the  sum 
of  $1,430,  the  gin  house  being  soecified  in 
the  face  of  the  policy  as  insured  in  the  sum 
of  $370,  and  the  other  items  of  propertv. 
separately  valued  at  different  amounts,*  mak- 
ing the  total  amount  of  insurance.  The  pre- 
mium for  the  whole  was  the  sum  of  $114.40. 
All  the  property  was  situated  in  and  con- 
nected with  the  gin  house,  so  as  to  be  sub- 
ject to  destruction  by  the  same  fire.  The  gin 
house  was  situated  upon  a  tract  of  land  leased 
by  Bills.  The  policy  contained  the  follow- 
ing clause:  "This  entire  policy  .  .  . 
shall  be  void  ...  if  the  subject  of  in- 
surance be  a  buildinir  on  ground  not  owned* 
by  the  insured  in  fee  simple."  The  build- 
ing and  all  the  personal  property  were  de- 
stroyed by  fire,  and  suit  was  instituted  upon 
the  policy.  Defendant  pleaded  the  above 
condition  of  the  policy,  and  alleged  that  the 
buildine  was  upon  ground  not  owned  by 
Bills  in  fee  simple,  and  therefore  the  policy 
was  void  as  to  the  whole.  It  was  admitted 
that  the  gin  house  was  on  leased  ground,  and 
plaintiff's  counsel  conceded  that  he  could 
not  recover  for  the  gin  house,  but  claimed 
that  the  policy  was  valid  as  to  the  other  prop- 
erty.    Upon  trial  the  plaintiff  recovered  for 
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all  except  the  gin  house,  from  which  judg- 
ment the  defendant  appealed,  and  the  "court 
of  civil  appeals  reversed  the  judgment  of 
the  district  court,  and  remanded  the  case  to 
the  district  court,  with  instructions  to  enter 
judgment  for  the  plaintiff.  Bills, for  $114.40, 
the  amount  of  premium  paid. 

The  policy  of  insurance  upon  which  this 
suit  was  instituted  was  evidently  prepared 
bv  filling  in  the  blanks  in  a  form  intended 
to  embrace  a  house  or  personal  property  or 
both,  and  contains  clauses  applicable  to  the 
two,  also  such  as  are  applicable  to  each  class 
of  property  separately.  The  property  insured 
consisted  of  a  gin  house  valued  at  $370,  and 
machinery  and  other  things  situated  in  the 
house,  each  item  valued  separately,  aggre^at- 
incr  the  sum  of  $1,480;  the  premium  being 
a  gross  sum  of  $114.40. 

Three  assignments  of  error  were  presented 
to  the  court  of  civil  appeals,  all,  however, 
stating  in  different  forms  the  proposition 
that  the  policy  sued  upon  was  rendered  en- 
tirely void  bv  the  fact  that  the  gin  house 
was  upon  land  not  owned  by  the  assured  in 
fee  simple.  Fraud  in  the  application  for  in- 
surance is  not  presented  in  these  assignments, 
and  therefore  will  not  be  considered  by  this 
court.  The  question  to  be  decided  arises 
upon  the  following  language  used  in  the 
policy :  **This  entire  polfcv  shall  be  void  if 
the  subject  of  insurance  be  a  building  on 
ground  not  owned  by  the  insured  in  fee  sim- 
ple. **  We  have  inserted  the  language  as  it 
would  read  in  its  application  to  this  ques- 
tion, omitting  intervening  words  not  appli- 
cable. It  is  claimed  on  the  part  of  the  plain- 
tiff that  this  policy  is  a  divisible  contract, 
and  that  it  may  be  void  as  to  the  building 
and  valid  as  to  the  other  property  insured. 
On  the  other  hand,  the  defendant  claims  that 
it  is  an  entire  contract,  and  is  void  in  all  its 
parts  if  void  at  all.  It  is  unnecessarv  to 
enter  into  a  discussion  of  the  rules  which 
govern  in  determining  whether  a  policy  of 
insurance  upon  different  articles,  separately 
valued,  is  to  be  held  entire  or  not.  There 
is  much  division  among  the  courts  upon  the 
Question.  It  would,  indeed,  be  difficult  to 
decide  as  to  which  has  the  greater  number 
of  cases  in  its  support,  and  sound  reasons 
can  be  given  in  support  of  each  side  of  the 
controversy^.  The  language  in  this  policy, 
however,  is  so  definite  upon  the  subject  that 
there  is  no  room  for  construction.  The  in- 
surance company  selected  the  words  in  which 
to  express  the  terms  and  conditions  upon 
which  the  forfeiture  could  be  enforced,  and 
must  abide  by  the  effect  to  which  they  are 
entitled  under  the  established  rules  of  con- 
struction. The  plaintiff  accepted  the  pol- 
icy, and  Is  equally  bound  by  them  under 
the  law  applicable  to  his  rights.  The  terms 
being  thai  the  policy  shall  be  entirely  void 
upon  a  certain  state  of  case,  it  cannot  become 
void  in  part  in  that  event.  A  contract  can- 
not be  entirely  void,  and  at  the  same  time 
partially  valid.  Entirely  void  means  in  toto, 
in  all  its  parts,  and  as  to  all  rights  claimed 
under  it.  We  agree  with  counsel  for  defend- 
ant that  the  contract  is  entire,  and  that,  if 
the  facts  bring  the  case  within  the  language 
of  the  clause  expressing  the  conditions  of 
29L.RA. 


forfeiture,  it  is  void  as  to  all  the  property 
embraced.     Plaintiff  has  yielded  his  claim 
as  to  the  gin  house,  and  we  shall  not  discuss 
the  effect  upon  that,  except  in  so  far  as  it 
is  involved  in  the  construction  of  the  words 
used.      The  language  was  selected  by  the 
defendant  to  express  the  terms  of  forfeiture 
imposed  by  it,  and  the  language  will   be 
strictly  construed  against  it  for  that  and  for 
the  additional  reason  that  forfeitures  are  not 
favored,   and  will  not  be  declared,    unless 
the  case  comes  within  the  terms  prescribed. 
Ooddard  v.  Ea%i  Texas  F.  Inn.   Co,  67  Tex. 
71 ;  Wood,  Fire  Ins.  g  60,  p.  161 ;  EquitabU  L, 
Ins.  Co.  V.  HazieiMcd,  75  Tex.  847,  7  L.  R. 
A.  217.     In  order  for  the  clause  of  forfeiture 
to  be  given  effect,  it  must  clearly  embrace 
the  case  made  by  the  facts.     Boon  v.  uEtna 
Ins.   Co.  40  Conn.  575 ;  Commercial  Ins.  Co. 
V.  Robinson,  64  111.  265,  16  Am.  Rep.  557. 
In  the  case  last  cited  the  policy  provided 
that  the  company  should  not  be  liable  if  the 
loss  was  occasioned  by  explosion  of  certain 
things  mentioned  therein.     There  was  an  ex- 
plosion of  one  of  the  kinds  of  explosives 
mentioned,  in  a  different  building,  that  set 
the  fire,  which  fire  was  communicated  to  the 
property  covered  by  the  policy,  and  the  loss 
occurred  by  fire  thus  Caused  by  an  explosion. 
The  court  held  that  this  was  not  within  the 
language  of  the  contract,  and  the  exemption 
from  liability  did  not  exist.     In  the  other 
case   {Boon  v.    ^^tna  Ins.   Co.)   the  policy 
provided  that  the  company  should  not  be  lia- 
ble for  any  loss  or  damage  **by  fire  which 
may  happen  or  take  place  by  means  of  any 
invasion,  insurrection,   riot,*  or  civil  com- 
motion, or  of  any  military  or  usurped  power. " 
The   propertjr   was  situated   in   a  town  in 
Missouri,  which  was  occupied  by  the  Fed- 
eral troops  during  the  late  war,  and  a  supe- 
rior force  of  Confederate  troops  attacked  the 
town,  when  the  commander  of  the  United 
States  troops,  in  order  to  prevent  the  stores 
fallinff  into  the  hands  of  the  Confederates, 
set  fire  to  the  building  in  which  such  stores 
were,  from  which   the  fire  spread  and  con- 
sumed the  property  insured.    The  court  held 
that  this  did  not  exempt  the  company,  be- 
cause it  did  not  fall  within  the  terms  of  the 
policy.      If  the  conditions  or  warranties  be 
repugnant  to  the  portions  of  the  policy  de- 
scribing the  subject  of  insurance,  the  condi- 
tion must  yield  to  that  portion  which  ex- 
f ureases  the   terms  of   liability ;   as   if,   for 
nstance,  the  body  of  the  policy  grants  in- 
surance upon  a  stock  such  as  is  usually  car- 
ried in  a  **  country  store, "  or  such  as  is  usu- 
ally carried  in«  "retail  store,"  and  in  the 
conditions  prescribing  that  the  carrying  in 
the  stock  certain   articles  named   as  extra 
hazardous  will  cause  a  forfeiture  of  the  pol- 
icy, and  it  appear  from  the  evidence  that 
the  articles  expressly  named  are  usually  car- 
ried in  such  stocks  and  embraced  in  the  terms 
of  the  policy    describing  the  subject,   the 
clause  of  forfeiture  must  yield  to  the  lan- 
guage of  the  body  of  the  policy,  and  the 
forfeiture  will  not  be  enforc^.     Wood.  Fire 
Ins.    §  64,  p.    169 ;  Pindar  v.  Kings  County 
F.  Ins.  Co.  86  N.  Y.  648,  98  Am.  Dec.  544 ; 
Whitmarsh  v.   Conway  F.  Ins.   Co,  16  Gray, 
359,  77  Am.  Dec.  414. 
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These  authorities  suffice  to  illustrate  the 
rule  that  the  terms  of  the  policy  must  be 
broad  enouf^h  to  cover,  under  a  strict  con- 
struction,  the  facts  of  the  case  under  consid- 
eration, and  that  everj  doubt  arising  upon 
the  terms  of  the  instrument  must  be  resolved 
against  the  insurer.  With  this  rule  in  view, 
we  will  examine  the  case  now  before  the 
court,  upon  this  point.  ''The  subject  of  the 
insurance*"  in  this  policy  was  the  property 
insured.  This  consisted  of  a  building,  and 
various  other  articles  of  personal  propertv, 
separately  valued.  In  onier  to  sustain  the 
contention  of  the  defendant,  we  must  import 
into  the  clause  of  forfeiture  words  to  give  to 
it  the  effect  as  if  it  read  thus :  **  If  the  sub- 
iect  of  insurance  or  any  part  of  it  be  a  build- 
inar,"  etc.,  as  in  the  case  of  Smith  v.  Agri- 
cultural Ins.  Co.  118  N.  Y.  526.  The  court, 
however,  will  not  imply  anything  in  favor 
of  a  forifeiture,  but  must  try  the  matter  by 
the  language  used  by  the  parties.     **.  The  sub- 


ject of  insurance,"  as  used  in  the  condition 
of  forfeiture,  means  a  definite  single  subject ; 
that  is,  a  house,  one  house,  and  not  a  house 
and  other  property.  If  we  consider  all  of 
the  insured  property  (consisting  of  a  house 
and  many  pieces  of  machinery)  as  consti- 
tuting the  subject,  then  the  subject  was  not 
a  house,  and  the  facts  do  not  fall  within  the 
terms  of  the  contract.  If  we  consider  each 
piece  of  property  as  a  separate  subject  of  in- 
surance, the'  house  was  not  the  subject,  but 
one  of  the  subiects;  and,  in  either  case, 
the  facts  proved  do  not  establish  the  con- 
tingency upon  the  happening  of  which  the 
policy  IS  to  be  entirely  void. 

The  court  of  civil  appeals  erred  in  revers- 
ing the  judgment  of  the  district  court  and 
rendering  judgment  for  the  defendant,  for 
which  error  the  judgment  of  the  Court  of  Civil 
Appeals  is  reversed,  and  the  judgment  of  the 
District  Court  is  affirmed. 


MINNESOTA  SUPREME  COUKT. 


Mamie  LANE,  Respt., 

V. 

MINNESOTA   STATE    AGRICULTURAL 
SOCIETY,  Appt. 


(. 


.Minn.. 


.) 


*1.  Held,  that  the  alleir*tloii8  of  the 
complaiiitt  when  read  in  connectloo  with  the 
general  laws  of  the  state  relatin^r  to  the  defend- 
ant, do  not  show  it,  the  Minnesota  State  A^rricul- 
tural  Society,  to  be  a  public  corporation  organ- 
ized for  the  sole  purpose  of  disohanring  a  govern- 
mental  function,  and  therefore  exempt  from 
liability  to  persons  injured  hy  its  negligence. 

2.  The  complaiiit  mUe^em  that  the  de- 
fendant engmged  the  platnttlT  to  ride 
in  a  rnnnlny  race  for  horses*  which  was 
promoted  and  controlled  by  it;  that,  knowing  a 
certain  horse  was  dangerous  and  unsafe  to  run 
in  any  race  by  reason  of  a  vicious  habit  of  track 
bolting,  of  which  plaintiff  was  ignorant,  it  negli- 
gently permitted  such  horse  to  run  In  the  race  In 
which  she  rode,  pursuant  to  her  engagement  witb 
defendant,  without  warning  her  of  the  unusual 
danger  to  which  she  was  thus  exposed;  that,  by 
reason  of  such  horse  bolting  the  track  during 
such  race,  she  was  thrown  from  her  own  horse 
and  injured.  Held^  that  the  complaint  states  a 
cause  of  action. 

(October  2, 1896.) 

APPEAL  by  defendant  from  an  order  of  the 
District  Court  for  Ramsey  County  over- 
ruling a  demurrer  to  the  complaint  in  an  action 
brought  to  recover  damages  for  personal  inju- 
ries alleged  to  have  been  cauded  by  defendant's 
Degligence.     Affirmed. 
The  facts  are  stated  in  the  opinion. 
Mr.  Ira  B.  Mills,  for  appellant: 
All  the  acts  of  the  legislature  in  relation  to 

*Headnote6  by  Start,  Ch.  J. 


Note.— For  nature  of  incorporated  state  institu- 
tions, see  note  to  State  v.  Board  of  Regents  of  Uni- 
versity of  Kansas  (Kan.),  ante^  378. 
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the  defendant  are  general  and  public  laws.  It 
is  not  necessary  to  plead  them;  the  court  will 
take  judicial  notice  of  them,  and  so  far  as  the 
defendant's  liability  in  this  action  is  governed 
and  controlled  by  them  the  question  can  be 
raised  by  demurrer. 

Bliss,  Code  PI.  §  181;  Sutherland,  Stat. 
Constr.  ^  181,  182. 

If  defendant  is  a  corporation  it  must  belong 
to  one  of  the  two  divisions  recognized  by  law. 
public  or  private,  or  what  is  known  as  a  quasi 
corporation. 

Private  corporations  are  associations  by  the 
voluntary  agreement  of  their  members. 

Morawetz,  Priv.  Corp.  §  8. 

The  defendant  is  not  a  voluntary  association, 
there  is  no  contractual  relation  between  the 
members. 

It  is  undoubtedly  a  public  corporation, 
whether  it  be  held  to  be  only  a  quasi  corpora- 
tion or  what  is  generally  understood  as  a  pub- 
lic corporation,  such  as  exist  for  the  purpose  of, 
government  and  management  of  public  affairsL 

Pe<wle  V.  Harper,  91  111.  857. 

Defendant  is  not  liable  for  the  negligence  of 
its  officers  or  agents. 

The  legislature  intended  to  create  a  public 
state  institution,  as  an  agency  of  the  state  for 
the  improvement  of  all  branches  of  industry, 
to  stimulate  its  citizens,  develop  its  agricultural 
resources,  and  by  annual  exhibits  of  its  wealth 
attract  strangers  to  settle  within  its  limits. 

A* Hern  v.  Iou>a  State  Agr.  Soe.  (Iowa)  24  L. 
R.  A.  665;  Bank  v.  Brainerd  School  Dist.  49 
Minn.  106;  Altnoic  v.  Sihley,  80  Minn.  186,  44 
Am.  Rep.  191;  Snider  v.  St.  Paul,  51  Minn. 
466,  18  L.  R.  A.  151. 

The  holding  of  an  annual  fair  is  one  of  the 
duties  imposed  on  defendant  by  statute;  the 
details  of  the  entertainment  are  necessarily  left 
with  the  board  of  managers;  the  providing  of 
the  running  race  was  one  of  the  many  attrac- 
tions offered,  and  in  the  line  of  defendant's 
duty  to  furnish  an  annual  exhibit  of  the  prod- 
ucts and  resources  of  the  state.     If  not,  the 
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acts  were  ultra  vires  and  there  would  be  no 
liabilihr. 

A* mm  V.  loica  State  Agr.  Sac.  »upra. 

It  is  quite  commou  for  states  to  organize 
boards  possessing  corporate  powers,— among 
them  to  bring  actions  for  penalties  or  enforce 
contracts,  and  to  carry  out  the  policy  of  the 
state  for  the  benefit  of  the  state;  yet  no  action 
lies  against  them  for  the  negligence  of  their 
agents  or  servants. 

Walsh  V.  New  York  dt  Brooklyn  Bridge  Trus- 
tees, 96  N.  Y.  427. 

Where  the  vicious  habit  of  an  animal  is  di- 
rectly dangerous,  such  as  kicking,  biting,  or 
striking  in  a  horse,  hooking  in  a  horned  ani- 
mal, or  biting  in  a  dog.  the  owner,  if  it  is 
known  to  him.  is  bound  to  notify  those  dealing 
with  the  animal  of  such  habit;  but  it  is  other- 
wise when  the  habit  is  not  such  as  will  directly 
inflict  injury. 

Moake's  Dnderhill.  Torte,  297;  Keshan  v. 
Gates,  2  Thomp.  &  0.  288;  O'Brien  v.  Miller, 
60  Conn.  214. 

Messrs.  Schoonmaker,  Fleming  &  Hin- 
termister,  for  respondent: 

The  allegation  of  incorporation  is  generally 
one  of  an  ultimate  and  issuable  fact,  which, 
under  a  familiar  rule,  stands  admitted  by  a  de- 
murrer. 

Walsh  V.  New  York  eft  Brooklyn  Bridge  Trus- 
tees, 96  N.  Y.  427:  Morton  v.  Power,  83  Minn. 
521;  Morawetz,  Priv.  Corp.  §i5  18,  20. 

The  defendant  has  always  acted  as  a  private 
corporation,  and  appeared  in  this  court  alleg- 
ing its  corporate  existence. 

Minnesota  State  Agr.  Soc.  v.  Stoanson,  48 
Minn.  231. 

In  conducting  a  running  race,  for  witnessing 
which  it  charf^ed  the  public  a  fee,  defendant 
was  not  discharging  a  public  governmental 
duty  involuntarily  imposed  by  statute. 

Moulton  V.  Scarborough,  71  Me.  267,  36  Am. 
Rep.  308;  Hand  v.  Brookline,  126  Mass.  824; 
WUley  V.  Allegheny  City,  118  Pa.  490;  Dill. 
Mun.  Corp.  4th  ed.  §^  980-985,  and  notes. 

Where  an  undertaKing  is  voluntarily  as- 
sumed and  carried  on  under  permissive  legis- 
lative authority,  by  any  legal  entity,  whatever 
the  precise  legal  status  of  that  entity,  out  of 
which  tolls  are  received  from  the  public  or 
profits  are  derived,  all  authorities  agree  in  hold- 
ing such  entity  liable  for  injuries  resulting 
from  negligence  or  omission  of  duty,  the  same 
as  an  individual. 

Dill.  Mun.  Corp.  4th  ed.  §  113.  note  1, 
^§  980-985.  and  notes:  Hill  v.  Boston,  122  Mass. 
344,  28  Am.  Rep.  332;  Snider  v.  St  Pavl,  51 
Minn.  466.  18  L.  R.  A.  151;  Moulton  v.  Scar- 
borough, supra;  Hannon  v.  St,  Louis  County, 
62  Mo.  813. 

If  it  appear  that  any  domestic  animal  has  a 
vicious  habit,  and  is  accustomed  or  is  inclined 
to  do  the  particular  hurt  or  mischief  that  has 
been  done,  and  that  the  owner  has  notice 
thereof,  then  a  duty  is  imposed  on  the  owner 
to  keep  the  animal  secure,  and  to  warn  persons 
lawfully  dealing  with  the  animal  of  such  habit, 
custom,  or  inclination. 

Cooley,  Torts,  2d  ed.  pp.  408-406,  and  notes. 

Start,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  by  the  defendant  from 
29  L.  R.  A. 


an  order  overruling  its  demurrer  to  the  com- 
plaint of  the  plaintiff,  wherein  she  alleges 
that  she  was  injured  by  the  negligence  of 
the  defendant,  September  10,  1891,  while 
riding  in  a  horse-race  conducted  by  the  de- 
fendant on  the  State  Fair  Grounds.  Two 
general  propositions  are  urged  by  counsel  in 
support  of  the  demurrer :  First.  That  the 
defendant  is  a  public  board  or  corporation, 
organized  for  the  sole  purpose  of  discharg- 
ing a  governmental  function ;  and  therefore, 
as  such  public  agent,  it  is  not  legally  liable 
for  the  negligence  of  its  officers,  agents,  and 
servants,  or  any  of  them.  Second.  That  the 
facts  alleged  in  the  complaint  do  not  consti- 
tute negliffeuce  on  the  part  of  the  defendant 
or  its  agents.  If  either  proposition  is  cor- 
rect, the  demurrer  is  well  taken  ;  but  we  are 
of  the  opinion  that,  tested  by  the  allegations 
of  the  complaint  which  are  admitted,  nei- 
ther is  correct. 

1.  The  state  may  and  must  commit  the  dis- 
charge of  its  sovereign  political  functions  to 
agencies  selected  by  it  for  that  purpose. 
Such  agencies,  while  engaged  exclusively 
in  the  discharge  of  such  public  duties,  do 
not  act  in  any  private  capacity,  but  stand 
in  the  place  of  the  state,  and  exercise  its 
political  authority.  Therefore,  when  the 
state  creates  public  corporations  solely  for 
governmental  purposes,  such  corporations, 
while  engaged  in  the  discharge  of  the  duties 
imposed  upon  them  for  the  sole  benefit  of 
the  public,  and  from  the  performance  of 
which  they  derive  no  compensation  or  bene- 
fit in  their  corporate  capacity,  are  clothed 
with  the  immunities  and  privileges  of  the 
state ;  and  no  private  action,  in  the  absence 
of  an  express  statute  to  that  effect,  can  be 
maintained  against  them  for  negligence  in 
the  discharge  of  such  duties.  The  fiability 
of  cities  and  other  municipal  corporations 
created  by  special  charters,  for  negligence  in 
the^care  of  their  streets,  is  an  illogical  excep- 
tion to  this  rule,  but  the  rule  itself  is  too 
well  settled,  by  the  almost  unanimous  agree- 
ment of  all  of  the  authorities,  to  be  now 
questioned  or  discussed.  Snider  v.  St.  Paul, 
51  Minn.  466,  18  L.  R.  A.  151.  The  rule, 
however,  has  no  application  to  private  corpo- 
rations,—that  is,  to  those  which  are  organ- 
ized by  the  voluntary  act  and  agreement  of 
their  members  for  their  own  benefit,— al- 
though the  creation  of  such  corporations  di- 
rectly promotes  the  public  interest  and  wel- 
fare. It  is  also  subject  to  the  qualification 
that  public  or  quasi  public  corporations  are 
not  exempt  from  liability  to  which  other 
corporations  are  subject  for  negligence  in 
managing  or  dealing  with  property  or  rights 
voluntarily  held  by  them  for  their  own  profit 
and  advantage,  although  inuring  ultimately 
to  the  benefit  of  the  public.  2  Dill.  Mun. 
Corp.  gis  980-984;  Oliver  v.  Worcester,  102 
Mass.  489,  8  Am.  Rep.  485 ;  Mersey  Hocks 
d  Harbour  Board  Trustees  v.  Oibbs,  11  H.  L. 
Cas.  687 ;  Olavin  v.  Rhode  Island  Hospital, 
12  R.  I.  411,  34  Am.  Rep.  675;  Moulton  v. 
Scarborough,  71  Me.  267,  86  Am.  Rep.  808 ; 
Hannon  v.  St.  Louis  County,  62  Mo.  313. 

The  allegations  of  the  complaint,  standing 
alone,  make  a  prima  facie  case  of  a  private 
corporation  engaged,  for  its  own  benefit,  in 
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an  undertaking  outside  of  any  public  duties, 
▼iz.,  promoting,  controlling;, and  conducting 
a  horse-race, — a  case  not  witliin  tlie  rule  of 
immunity  applicable  to  public  corporations, 
institutions,  and  agencies  created  solely  for 
governmental  purposes.  The  demurrer  ad- 
mits the  corporate  existence  and  acts  of  the 
defendant  as  alleged,  but  its  counsel  claims 
(1)  that  the  courfmust  take  judicial  knowl- 
edge of  the  general  statutes  of  the  state  re- 
lating to  the  defendant  and  its  organization, 
and  rearl  them  as  if  they  were  incorporated 
in  the  complaint:  and  (2)  that  such  statutes 
show  that  the  defendant  is  a  public  or  quasi 
public  corporation  organized  for  the  sole 
purpose  of  discharging  governmental  func- 
tions. Wc  assume,  without  so  deciding,  that 
the  first  of  these  claims  is  correct,  but  we 
cannot  take  judicial  notice  of  the  provisions 
of  the  defendant's  articles  of  incorporation, 
adopted  and  filed  pursuant  to  the  statute 
under  which  it  was  organized ;  nor  can  we 
assume  that  it  has  no  capital  or  property  de- 
rived from  membership  and  entrance  fees, 
from  fees  for  admission  to  its  exhibitions, 
and  from  the  sale  of  privileges  to  private 
parties  to  conduct,  upon  the  grounds  con- 
trolled by  it,  a  multitude  of  independent 
shows  and  enterprises.  On  the  contrary,  it 
is  a  matter  of  common  knowledge  that  it  does 
derive  a  large  revenue  from  these  sources, 
over  which  the  state  has  no  control.  A  con- 
sideration of  the  general  laws  relating  to  the 
defendant  does  not  Justify  the  claim  of  its 
counsel  that  it  is  not  liable  for  the  negli- 
gence alleged  in  this  action  because  it  is 
within  the  rule  of  immunity  to  which  we 
have  referred.  At  the  outset  of  our  examina- 
tion of  such  laws  we  are  embarrassed  by  the 
fact  that  there  is  nothing  in* the  record  to 
show  when  or  under  what  particular  law  the 
defendant  was  incorporated.  This  necessi- 
tates a  review  of  the  entire  legislation  in 
reference  to  the  defendant. 

Pub.  Stat.  1849-1858,  chap.  17,  §8  834-838, 
authorized  the  incorporation  of  agricultural 
societies  of  the  character  of  the  defendant, 
and  by  implication  authorized  a  division  of 
the  property  of  the  corporations  upon  dissolu- 
tion. Chapter  17  of  the  Laws  of  1860  made 
ample  provisions  for  incorporation  of  county 
agricultural  societies.  Section  2  of  this  Act 
provided  that  such  corporations  should  have 
perpetual  succession,  with  the  right  to  adopt 
a  seal,  constitution,  and  by-laws,  to  pur- 
chase, hold,  sell,  and  convey  all  real  and 
personal  property  necessary  to  promote  the 
objects  of  the  corporation,  and  to  have  police 
and  full  control  of  its  grounds.  Provision 
was  made  bv  section  8  for  filing  a  copy  of 
the  constitution  and  by- laws  of  such  corpora- 
tions in  the  office  of  the  register  of  deeds, 
and  for  the  making  of  annual  reports  of  their 
receipts  and  disbursements  to  the  governor 
of  the  state.  Sections  4,  5,  and  6  provided 
for  annual  meetings  of  the  societies,  for  the 
election  of  officers,  and  for  two  delegates  from 
each  county  society,  who,  together  with  its 
president  as  delegate  ex  officio^  were  to  repre- 
sent their  county  in  the  state  agricultural 
society.  These  delegates  were  to  meet  to- 
gether, at  the  city  of  St.  Paul  or  such  other 
place  as  a  majority  should  determine,  on  the 
29L.  R.A. 


first  Wednesday  in  February  in  each  year, 
and  at  the  first  meeting  after  the  passage  of 
the  act  file  articles  of  their  incorporation  in 
the  office  of  the  secret^iry  of  state.  Section 
8  of  this  Act  declared  that  the  State  Agricul- 
tural Society  (presumably  the  defendant) 
"^ shall  possess  all  of  the  powers  enumerated 
in  section  2,''  to  which  we  have  referred. 
This  chapter  17.  Laws  1860,  was  repealed 
by  Gen.  Stat.  1866,  chap.  122,  but  such  re- 
peal did  not  affect  any  act  done  or  any  right 
accruing:  or  accrued  or  established  under  the 
statute  before  its  repeal.  Id.  chap.  121,  $^  4. 
Therefore,  if  the  defendant  became  incorpo- 
rated under  this  Statute  of  1860,  its  repeal 
did  not  work  a  dissolution  of  the  corporation. 
This  would  seem  to  be  so  without  reference 
to  the  saving  clause  of  the  repealing  statute. 
The  Act  of  1860  was  substantially  re-enacted 
by  Laws  1867,  chap.  29.  In  1868  the  corpo- 
rate existence  of  the  defendant  was  expressly 
recognized  by  the  legislature^  which  appro- 
priated to  it  $1,000,  and  $2,000  pro  rata  to 
the  several  county  societies,  but  no  parti  of 
either  appropriation  was  to  be  used  for  the 
payment  of  officers'  salaries  or  fees  or  as  a 
premium  for  horse  racing.  Laws  1868,  chap. 
19.  This  last  act  required  the  defendant  to 
keep  an  account  of  the  manner  in  which  the 
state  appropriations  to  it  were  expended, 
and  transmit  the  same  annually  to  the  gov- 
ernor of  the  state.  In  the  year  1876  the  leg- 
islature confirmed  and  legalized  the  incorpo- 
ration of  the  defendant.  Laws  1876,  chap. 
29.  There  was  no  further  legislation  affect- 
ing the  legal  status  of  the  defendant  prior  to 
the  year  1883,  and  it  is  obvious,  without 
discussion,  that  prior  to  this  date  the  defend- 
ant was  a  private  corporation,  and  not  with- 
in the  rule  of  immunity  claimed  for  it.  This 
proposition  is  not  seriously  controverted  by 
counsel,  but  it  is  claimed  that  bv  the  legis- 
lation of  1883,  1885.  and  1887  the  status  of 
the  defendant  was  materially  changed,  and 
that  thereafter  it  became,  and  now  is,  essen- 
tially a  public  corporation  or  agenpy  for  tlie 
sole  purpose  of  discharirin^  a  governmental 
function.  A  brief  analysis  of  this  subse- 
quent legislation  will  show  the  unsoundness 
of  the  claim.  By  an  act  entitled  **  An  act 
to  reorganize  the  State  Agricultural  Society 
and  to  appropriate  money  thereto  and  to  other 
agricultural  societies,**  approved  March  5. 
1883  (Laws  1883,  chap.  142),  a  change  was 
made  in  the  membership  of  the  defendant 
and  its  officers.  It  was,  however,  provided 
that  nothing  in  the  act  should  be  construed 
as  annulling  any  existing  life  or  annual  mem- 
bership of  the  defendant.  The  fee  for  life 
membership  was  fixed  at  $10,  and  the  annual 
dues  at  $1  for  each  member,  as  a  condition 
to  the  right  of  votingat  the  annual  meetings 
of  the  defendant.  The  act  also  created  a 
board  of  auditors,  consisting  of  the  governor 
and  three  other  persons,  to  be  appointed  by 
him  and  confirmed  by  the  senate,  to  exam- 
ine all  of  the  transactions  of  the  defendant, 
and  to  report  to  the  legislature  at  each  ses- 
sion ;  and  further  required  the  by-laws  of 
the  defendant  to  be  submitted  to  this  board 
for  approval.  Other  than  this  no  attempt 
was  made  by  the  act  to  reorganize  or  depriTe 
the  defendant  of  any  existing  corporate  right 
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or  power.  This  act  increased  the  annual  ap- 
propriation to  the  defendant,  to  aid  it  in 
paying:  premiums,  to  $4,000,  and  the  annual 
appropriations  to  county  societies  for  a  like 
purpose  to  $6,000,  and  repealed  the  appro- 
priations of  1868  and  all  inconsistent  acts 
•and  parts  of  acts.  Assuminir  that  the  de- 
fendant accepted  the  provisions  of  this  act 
as  to  the  change  of  membership  and  for  a 
qualified  state  control  in  consideration  of  the 
increased  appropriation,  still  there  was  no 
^essential  change  in  the  status  of  the  defend- 
ant, for  it  continued  to  be  a  corporation,  with 
^11  the  powers,  rights,  and  privileges  which 
it  acquired  by  virtue  of  the  prior  Acts  of 
1860  and  1867  relating  to  its  organization. 
By  chapter  174,  Laws  1885,  the  county  of 
Eamsey  was  authorized  to  convey  to  the  state 
of  Minnesota  certain  real  estate,  to  be  held 
by  it  for  the  public  purpose,  and  for  no  other, 
of  exhibiting  annually  thereon,  under  the 
management  of  the  State  Agricultural  So- 
ciety, or  its  successor,  the  agricultural,  stock- 
breeding,  horticultural,  mining,  mechanical, 
and  industrial  products  and  resources  of  the 
state.  This  act  further  provided  that  there 
should  be  held  by  the  defendant,  upon  the 
premises  to  be  conveyed,  such  exhibit  as  the 
society  might  provide  for,  and  at  such  times 
as  it  mi|ht  prescribe.  It  also  made  an  ap- 
propriation of  $100,000,  to  be  expended  un- 
der the  direction  of  the  society  for  permanent 
buildings  on  the  premises,  the  custody  and 
•control  of  which  were  given  to  the  defendant. 
By  chapter  181,  Laws  1887,  the  membership 
•of  the  defendant  was  enlar^red,  the  fee  for 
life  membership  abolished,  the  time  of  hold- 
ing its  annual  meeting  changed  ;  police  pow- 
ders were  conferred  upon  its  board  ;  its  secre- 
tary was  required  to  make  to  the  governor 
an  annual  report,  showing  in  detail  the  fi- 
nancial condition  and  proceedings  of  the  so- 
ciety for  the  current  year ;  the  provisions  of 
the  Act  of  1888  in  reference  to  its  board  of 
managers  and  the  board  of  auditors  to  exam 
ine  all  the  transactions  of  the  society  were 
nre- enacted,  and  the  Act  of  1888  repealed,  ex- 
cept the  part  thereof  relating  to  the  annual 
appropriations  to  the  defendant  and  county 
•societies.  Chapter  168,  Laws  1891,  appro- 
priated $20,000  to  pay  the  debts  of  the  de- 
fendant. These  Acts  of  1888,  1885,  1887,  and 
1891  seem  to  indicate  that  the  legislature  re- 
garded the  defendant  as  a  quasi  public  cor- 
poration, but  they  must  be  construed  with 
reference  to  the  previous  status  of  the  defend- 
ant as  a  private  corporation,  and  the  further 
tact  that  the  changes  made  by  the  legislature 
in  the  membership  and  control  of  the  affairs 
t>f  the  defendant  were  accompanied  by  sub- 
stantial benefits  to  the  defendant,  which  were 
•naturally  calculated  to  induce  it  to  accept 
such  legislation,  and,  if  it  did  so,  it  could 
not  thereafter  question  its  validity.  State 
V.  Sibley,  25  Minn.  887.  It  is  also  to  be  ob- 
•served  that  this  legislation  does  not  assume 
to  create  a  new  corporation.  It  simply  deals 
with  an  existing  one,  giving  it  aid,  and  in 
•consideration  thereof  controlling,  in  a  meas- 
ure, its  affairs.  But  it  does  not  follow,  be- 
cause the  state  makes  annual  contributions 
to  assist  the  defendant  in  payinir  premiums, 
and,  to  make  -it  certain  that  its  bounty  shall 
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not  be  misapplied,  has  provided  for  an  ex- 
amination of  the  defendant's  accounts,  and 
exacts  a  report  of  its  transactions  from  it, 
that  it  is  a  public  corporation  for  the  sole 
purpose  of  discharging  a  governmental  func- 
tion. Otherwise  railway  corporations  which 
have  received  state  aid.  and  must  report  to 
the  state  as  to  their  earnings  and  other  mat- 
ters, banking  corporations,  religious  corpo- 
rations, which  indirectly  receive  annually 
state  aid  by  exemption  of 'their  property  from 
taxation,  all  county  agricultural  societies 
which  receive  state  aid,  and  many  other  sim- 
ilar corporations  must  be  classified  as  state 
agencies,  and  held  not  liable  in  a  private 
action  for  their  negligence  whereby  individ- 
uals are  injured.  So  far  as  can  be  gathered 
from  this  legislation  and  the  allegations  of 
the  complaint,  the  defendant  may  be  a  vol- 
untary corporation.  It  does  not  appear  that 
the  state  has  any  voice  in  the  selection  or 
control  of  its  officers,  or  in  fixing  their  com- 
pensation, or  in  the  disposition  of  its  prop- 
erty and  revenues,  except  such  as  it  receives 
from  the  state,  or  as  to  the  character  and  ex- 
tent of  the  annual  exhibitions  it  may  give, 
or  the  fees  to  be  charged  for  admission  there- 
to. If  the  defendant  refuses  to  give  an  an- 
nual exhibition  of  the  products  and  resources 
of  the  state,  the  state  may  withdraw  its  ap- 
propriations and  the  use  of  the  fair  grounds, 
but  it  cannot  otherwise  coerce  the  defendant. 
In  short,  we  are  unable,  without  further  in- 
formation as  to  the  defendant's  articles  of 
incorporation,  by-laws,  business,  revenues, 
and  whether  or  not  the  latter  are  impressed 
with  any  public  trust,  than  that  affonied  by 
the  record  in  this  case,  to  discover  anything 
in  the  general  laws  of  the  state  relating  to 
the  defendant  to  rebut  the  prima  facie  case 
made  by  the  allegations  of  the  complaint,  to 
the  effect  that  the  defendant  was.  at  the  time 
of  committing  the  act  of  negligence  com- 
plained of,  a  private  corporation  conducting 
an  exhibition  for  its  own  benefit. 

2.  It  is  claimed  by  defendant,  in  support 
of  its  second  ground  of  demurrer,  that  track 
bolting  is  not  a  dangerous  or  vicious  habit 
in  a  horse,  **any  more  than  balking,  or  the 
habit  of  running  away, "  and  that  the  defend- 
ant was  not  bound  to  notify  the  plaintiff  that 
one  of  the  horses,  known  as  "* Isaac  B.," 
which  it  permitted  to  run  in  the  race,  was 
a  "track  bolter.**  We  have  no  knowledge 
of  the  meaning  of  the  term  "track  bolting," 
except  as  we  are  advised  by  the  allegations 
of  the  complaint,  which  state  that  tracK  bolt- 
ing is  a  vicious  and  dangerous  habit  in  a 
horse,  rendering  him  dangerous  and  unsafe 
to  run  in  any  race,  and  that  "Isaac  B."  was 
such  a  horse.  This  conclusion  is  amply  sup- 
ported by  the  allegations  of  fact  in  the  com- 
plaint  as  to  what  this  horse  actually  was  and 
did  in  the  race  in  which  the  plaintiff  rode 
pursuant  to  her  contract  with  the  defendant. 
It  is  made  clear  by  these  allegations  that  the 
plaintiff  was  injured  by  the  horse  in  ques- 
tion bolting  the  track,  as  was  his  dangerous 
and  vicious  habit  to  do,  and  that  defendant, 
being  advised  of  this  habit  and  the  plaintiff 
being  wholly  ignorant  of  it,  knowingly  per- 
mitted the  horse  to  run  in  the  race  in  which 
the  plaintiff  rode,  without  informing  her  of 
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the  unusual  danger  to  which  she  was  thus 
exposed,  and  of  which  she  was  ignorant.  If 
these  allegations  are  true,  this  was  a  mani- 
fest violation  of  the  defendant's  duty  to  the 


plaintiff,  as  its  employ^,  and  it  was  guilty^ 
of  actionable  negligence  in  the  premises. 
Order  affirmed. 


ARKANSAS  SUPREME  COURT. 


STATE    MUTUAL    FIRE    INSURANCE 

CO.  OF  ILLINOIS.  Appt., 

p. 

BRINKLEY  STAVE  &  HEADING  CO. 


.Ark,. 


.) 


1.  Applicatioiis  for  insurance  sent  hy 
.  mail  to  another  state»wbere  they  are  passed 

upon  and  accepted,  and  in  which  poiiciea  are 
dated  and  signed  and  then  mailed  to  the  insured, 
are  Rovemed  by  the  laws  of  that  state  so  as  to  be 
unaffected  by  statutes  at  the  residence  of  the 
insured  prohibiting  insurance  by  unauthorized 
foreign  companies. 

2.  The  failure  of  an  insurance  company 
of  another  state  to  comply  with  statu- 
tory prerequisites  to  the  right  to  do  business 
does  not  prevent  such  company  from  enforcing  a 
claim  for  premiums  due  for  insurance,  although 
the  corporation  is  guilty  of  a  misdemeanor  and 
subject  to  a  penalty  by  reason  of  the  insurance. 

8.  The  rin^ht  to  recover  unearned  pre- 
miums on  the  termination  of  insurance 
in  a  mutual  company  does  not  exist  until  the 
dues  or  liabilities  which  the  insured  may  be  lia- 
ble to  pay  under  the  charter  and  by-laws  of  the 
organization  can  be  ascertained  and  deducted, 
where  the  charter  provides  for  withdrawal  by 
notice  and  ''paying  all  dues  and  liabilities.'* 

(May  18, 1895.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Monroe  Counly  in 
favor  of  defendant  in  an  action  brought  to  en- 
force payment  of  an  assessment  upon  an  insur- 
ance policy.     Rewrstd, 

The  facts  are  stated  in  the  opinion. 

Me89r$.  H.  A.  Parker  and  Jr.  R.  Parker, 
for  appellant: 

When  an  application,  bid,  or  offer  is  sent 
through  the  mail,  it  becomes  a  valid  and  bind- 
ing contract  the  minute  the  acceptance  is  put  in 
the  mail  to  be  sent  to  tbe  party  so  offering;  and 
it  is  governed  by  the  law  of  the  place  where  it 
is  accepted,  and  not  from  which  it  is  sent. 

2  Kent.  Com.  12th  ed.  p.  477,  nate/S  Minor, 
Inst.  p.  127;  2  Parsons,  Cont.  7th  ed.  p.  712; 
1  Parsons,  Cont.  pp.  515,  516.  562;  Tayloe  v. 
MerehanVs  F,  Im.  Co,  of  BaUimore,  50  U.  S.  9 
How.  890,  18  L.  ed.  187;  Melntyre  v.  Parks, 
8  Met.  207. 

When  the  statute  does  not  impose  a  forfeit- 
ure, the  courts  will  not  and  cannot,  unless  tbe 


NOTB.— The  decision  in  the  above  case,  sustaining 
an  action  by  a  foreign  insurance  company  for  a  pre- 
mium on  unauthorized  and  prohibited  policies,  is 
supported  by  a  few  of  the  authorities,  but  a  major- 
ity of  the  decisions  on  the  subject  deny  any  such 
remedy  to  the  corporation  which  has  violated  the 
statute.  See,  on  this  subject,  the  analysis  of  the 
decisions,  found  in  note  to  Edison  General  Electric 
Co.  V.  Canadian  Pac.  Nav.  Co.  <  Wash.)  ^  L.  R.  A. 
81ft. 
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legislature  failed  to  declare  a  punishment. 
And  when  the  legislature  has  pronounced  two 
severe  punishments,  courts  cannot  impose  any 
more. 

Ehrman  v.  Ttutonia  Ins.  Co.  1  Fed.  Rep. 
471;  2  Morawetz,Priv.  Corp.  S$  665;  Toledo  Ti> 
<i-  Lumber  Co.  v.  lltomas,  83  W.  Va.  566;  6V>- 
lumbus  Ins.  Co.  v.  Walsh,  18  Mo.  229;  Cnioii, 
Mut  L.  Ins.  Co.  V.  McMillen,  24  Ohio  St.  67; 
Clay  Fire  &  Marine  Ins.  Co.  v.  Huron  Salt  dr 
Lumber  Mfg.  Co.  31  Mich.  846;  Hartford  Live 
Stock  Ins.  Co.  V.  Matthetcs,  102  Mass.  221;  2 
Beach,  Priv.  Corp.  §  415,  and  cases  cited. 

The  liability  of  a  stockholder  or  member  of 
a  mutual  insurance  or  benefit  association  is 
governed  by  the  laws  of  tbe  domicil  of  the 
corporation,  and  can  be  enforced  against  anv 
member  wherever  found. 

Kerr,  Corp.  20;  Flasli  v.  (Jonn,  109  U.  S. 
371,  27  L.  ed.  966;  Canada  Southern  R.  Co.  v. 
GebJioTd,  109  U.  S.  527, 27  L.  ed.  1020;  1  Beach, 
Priv.  Corp.  §§  148,  149,  and  latter  part  of  sec- 
tion 289. 

If  the  contract  is  not  made  in  Arkansas,  for- 
eign corporation  acts  have  no  application. 

Scruggs  v.  Scottish  Mortg.  Co.  54  Ark.  566;  St, 
Louis,  A.  dt  T.  R.  Co.  v.  Fire  Asso.  of  Phila- 
delphia, 55  Ark.  163;  May,  Ins.  chap.  25,  §  54; 
2  Morawetz,  Priv.  Corp.  2d  ed.  t^j^  748,  755, 
756,  874,  875. 

Defendant  cannot  join  a  mutual  insurance 
or  benefit  company  in  a  sister  state,  or  in  his 
own  state,  and  then  object  to  any  irregularities, 
or  illegalities  in  forming  or  operating  the  same. 

2  Morawetz.  Priv.  Corp.  J5  748;  Potts  v, 
Wallace.  146  U.  8.  689,  86  L.  ed.  1185. 

Mr,  C.  F.  Greenlee*  for  appellee: 

Where  an  act  is  prohibited  by  statute,  a  con> 
tract  to  do  the  act  is  illegal  and  unenforceable, 
and  where  a  statute  pronounces  a  penalty  for 
an  act,  a  contract  founded  on  such  act  is  void. 

5  Lawson,  Rights,  Rem.  &  Pr.  ^  2398,  and 
citations;  Jones  v.  Little  Roek,  25  Ark.  806; 
Martin  v.  Hodge,  47  Ark.  878, 58  Am.  Rep.  763. 

There  can  be  no  doubt  of  the  power  of  the 
state  to  enact  such  laws  as  will  afford  adequate 
protection  to  the  citizens  of  this  state. 

State  V.  Ackerman,  24  L.  R.  A.  298.  51  Ohia 
St.  168;  Reliance  Mut.  Ins,  Co.  v.  Savyer,  160 
Mass.  418;  Hicks  v.  National  L.  Ins.  Co.  60 
Fed.  Rep.  690. 

If  we  concede  the  contract  of  insurance  isaa 
Illinois  contract,  the  courts  all  hold  that  ap> 
pellant  cannot  recover. 

Cincinnati  Mut.  Health  Assur.  Co.  v.  Rosen- 
thal, 55  111.  86, 8  Am.  Rep.  626;  American  Ins„ 
Co.  V.  Stay,  41  Mich.  401;  Seamans  v.  Zimmer- 
man (Iowa)  59  M.  W.  Rep.  290;  Rtm  v.  Kim- 
berly  dt  C,  Co.  27  L.  R.  A.  556,  89  Wis,  545;. 
Seamans  v.  Temple  Go,  (Mich.)  28  L.  R  A.  430. 

To  permit  the  companies  when  they  admit 
that  they  have  disregarded  all  the  requirements^ 
to  recover,  would  be  for  the  courts  to  disregard. 
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the  expressed  will  of  the  general  assembly,  and 
to  say  what  it  has  said  shall  be  unlawful  is 
and  shall  be  lawful  and  binding. 

Hashes* «/.,  delivered  the  opinion  of  the 
court : 

The  plaintiff,  appellant,  a  mutual  fire  in- 
surance company  incorporated  under  the  laws 
of  the  state  of  Illinois,  sued  the  defendant, 
the  appellee,  for  an  assessment  of  $225  for 
dues,  losses,  and  liabilities  incurred  as  a 
member  of  plaintiff  company  on  two  policies. 
The  defendant  denied  the  liability ;  set  up 
that  policies  were  canceled  ;  that  plaintiff 
owed  it  $125  for  unearned  premiums;  and 
that  plaintiff's  contract  on  policies  was  void 
for  noncompliance  with  foreign  corporation 
law  ;  and  prayed  judgment  for  $125  on  coun- 
terclaim. 

The  court  found  the  facts  to  be  :  ( 1 )  That 
the  insurance  for  which  the  policy  was  issued 
was  solicited  in  the  state  by  an  agent  of 
the  plaintiff  during  the  course  of  regular 
business  herein,  and  that  the  application 
was  made  and  the  policy  was  accepted  in  this 
state.  (2)  That  plaintiff  is  a  foreign  cor- 
poration, and  has  wholly  failed  to  comply 
with  any  of  the  laws  of  this  state  regulating 
insurance,  and  was  not  entitled  to  transact 
insurance  business  in  this  state.  (3)  That 
the  insurance  was  on  the  26th  of  May,  1891, 
terminated,  and  defendant,  on  its  cross- com- 
plaint, is  entitled  to  recover  from  plaintiff 
$125  unearned  premiums. 

The  court  declares  the  law  to  be :  (1)  No 
foreign  corporation  shall  do  any  business  in 
this  state,  except  while  it  maintains  therein 
one  or  more  known  places  of  business,  and 
an  authorized  agent  in  the  same  upon  whom 
process  may  be  served,  and  they  shall  exer- 
cise no  greater  powers  nor  have  any  greater 
privileges  than  are  exercised  or  had  by  like 
corporations  of  this  state.  (2)  Before  mutual 
fire  insurance  companies  are  permitted  to  do 
business  in  this  state,  it  is  required  that  they 
shall  give  bond  to  the  state  of  Arkansas  for 
the  use  of  the  beneficiaries  of  the  policy  hold- 
ers of  such  companies,  with  security  to  be 
approved  by  the  secretary  of  state,  in  the  sum 
of  $20,000,  conditioned  for  the  prompt  pay- 
ment of  all  assessments  to  the  parties  or 
beneficiaries  entitled  thereto,  whic^  bond 
shall  be  filed  in  the  office  of  the  secretary  of 
state ;  and  the  law  requires  insurance  corpora- 
tions doing  business  on  the  assessment  plan 
to  make  return  to  the  auditor  of  state  annu- 
ally, on  or  before  the  1st  of  March,  of  a  state- 
ment of  the  affairs  of  the  corporation  for  the 
year  ending  on  the  31st  of  December  next 
preceding.  (3)  Plaintiff  was  not  entitled  to 
do  insurance  business  in  this  state  until  it 
had  complied  with  Act  84  of  the  Acts  of  Ar- 
kansas for  1887,  and  received  from  the  auditor 
of  state  a  certificate  to  that  effect ;  and  if  any 
person  transacted  any  insurance  business  for 
plaintiff  until  it  had  complied  with  the  re- 
quirements of  said  act.  he  was  guilty  of  a 
misdemeanor,  and  subject  to  a  fine  io  the  sum 
of  $500.  (4)  Plaintiff  cannot  recover  in  this 
action,  unless  it  has  complied  with  section 
3832,  Mansf.  Dig.,  and  paid  the  taxes  therein 
prescribed.  (5)  If  plaintiff  has  wholly  failed 
to  comply  with  its  duties  as  prescribed  in 
29L.R.A. 


sections  3833,  3834,  Mansf.  Dig.,  and  the  act 
of  Arkansas  above  mentioned,  and  the  insur- 
ance was  obtained  from  defendant  company, 
and  the  same  was  solicited  by  an  agent  of 
plaintiff  while  in  the  course  of  regular  busi- 
ness in  this  state,  then  plaintiff  cannot  re- 
cover in  th»s  action.  (6)  If  defendant  com- 
pany or  its  agents  requested  the  termination 
of  the  insurance,  it  is  entitled  to  recover  from 
the  plaintiff  the  amount  of  unearned  pre- 
mium proved  by  the  evidence.  (7)  Where 
an  act  is  prohibited  by  statute,  a  contract  to 
do  the  act  is  illegal  and  unenforceable,  and 
where  a  statute  pronounces  a  penalty  for  an 
act,  a  contract  founded  on  such  act  is  void. 

The  appellee  made  application  to  the  agent 
of  the  appellant  at  Brinkley,  Ark.,  for  two 
policies  of  insurance  in  the  appellant  com- 
pany. The  applications  were  forwarded  to 
the  company  at  Chicago,  111.,  and  there 
passed  upon,  accepted,  dated,  and  signed  by 
the  proper  officers  of  said  company,  which 
was  a  mutual  fire  insurance  company  char- 
tered under  the  laws  of  Illinois,  with  itsdom- 
icil  at  the  city  of  Chicacro,  in  said  state. 
The  policies  were  then  sent  by  the  company 
directly  to  the  appellee,  at  Brinkley,  Ark.*, 
and  the  premiums  were  thereupon  forwarded 
to  the  appellant  company  at  Chicago.  It  ap- 
pears that  the  agent  to  solicit  insurance  for 
the  appellant  had  no  authority  to  pass  upon 
applications, to  bind  his  company, or  to  issue 
policies,  nor  were  the  policies  when  issued 
sent  to  him  for  delivery,  nor  the  premiums 
paid  to  him,  to  be  forwarded  to  his  company. 
These  contracts,  for  the  reasons  stated,  were 
not  Arkansas  contracts,  but  Illinois  contracts. 
When  the  applications  of  the  appellee  had 
been  received,  passed  upon,  and  accepted, 
and  the  policies  of  insurance  had  been  dated 
and  signed  at  Chicago,  and  then  mailed  to 
the  appellee,  the  contracts  were  then  and 
there  complete,  and  were  Illinois  contracts, 
and  governed  by  the  laws  of  that  state.  2 
Parsons,  Cont.  712;  2  Kent,  Com.  12th  ed.  p. 
477,  and  note;  Tayloe  v.  Merchants  F.  Ins. 
Co.  of  Baltimore,  50  U.  8.  9  How.  390,  13  L. 
ed.  187;  Mclntyre  v.  Parks,  3  Met.  207. 
Though  the  appellant  company  failed  to  com- 
ply with  the  statute  by  not  doing  those  things 
required  of  foreign  corporations  before  doing 
business  in  this  state,  the  contracts  in  thia 
case  were  not  void  on  that  account,  as  they 
were  Illinois  contracts. 

It  is  also  contended  these  policies  are  void 
because  the  appellant  company  failed  to  com- 
ply with  the  statute  in  regard  to  "  foreign  in- 
surance companies  and  agents  therefor," 
found  in  Sandf.  &  H.  Dig.  fc^g  4137-4139,  in- 
elusive ;  and  particularly  because  section  4138 
says  that  "  any  person  or  persons  or  corpora- 
tion receiving  premiums  or  forwarding  ap- 
plications, or  in  any  other  way  transacting 
business  for  any  insurance  company  or  cor- 
poration not  of  this  state,  without  having  re- 
ceived authority  agreeably  to  the  provisions 
of  this  act,  shall  forfeit  and  pay  to  the  school 
fund  of  the  state  the  sum  of  five  hundred  dol- 
lars for  each  month  or  fraction  thereof  during 
which  such  illegal  business  was  transacted  \ 
and  any  company  not  of  this  state,  doing 
business  without  authority,  shall  forfeit  a 
like  sum  for  every  month  or  fraction  thereof. 
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and  be  prohibited  from  doing  business  in 
this  state  until  such  fines  are  fully  paid  ;  and 
every  such  person  or  persons  or  corporation 
shall  be  deemed  guilty  of  a  misdemanor,  and 
upon  conviction  shall  be  fined  in  any  sum 
not  less  than  five  hundred  dollars. **  It  will 
be  observed  that,  though  penalties  are  im- 
posed in  this  act  upon  the  persons  or  corpora- 
tions doing  the  things  therein  prohibited 
without  first  complying  with  its  require- 
ments, it  does  not  make  void  the  contracts 
made  by  the  insurance  companies  without 
such  compliance,  either  as  to  the  corpora- 
tions named  therein,  or  the  policy  holders  in 
such  companies.  In  Toledo  Tie  dh  Lumber  Co. 
▼.  Thmnas,  33  W.  Va.  566,  it  is  stated,— 
-correctly  as  we  think,— by  the  supreme 
court  or  appeals  of  West  Virginia,  that  "a 
contract  made  by  a  foreign  corporation  be- 
fore it  has  complied  with  the  statutory  pre- 
requisites to  the  right  to  do  business  in  an- 
other state  will  not  on  that  account  be  held 
absolutely  void,  unless  the  statute  expressly 
so  declares;  and  if  the  statute  imposes  a 
penalty  upon  the  corporation  for  failing  to 
comply  with  such  prerequisites,  such  penalty 
will  be  deemed  exclusive  of  any  others." 
See  cases  cited  in  that  opinion.  The  insur- 
ance contracts  in  this  case  were  not  void  on 
account  of  the  failure  of  the  insurance  com- 
pany to  comply  with  the  statutory  prerequi- 
sites to  the  right  of  a  foreign  insurance  com- 
pany to  do  business  in  this  state.  The 
penalty  imposed  by  the  statute  was  exclusive 
of  any  other  forfeiture. 

There  was  a  provision  in  these  policies  of 
insurance  (section  8),  that  "^this  insurance 
may  be  terminated  at  %ny  time  at  the  request 
of  the  assured,  in  which  case  the  association 
shall  retain  only  the  customary  short  rates  for 
the  time  the  policy  has  been  in  force."  The 
defendant  contends  that  before  the  expiration 
of  the  first  year,  for  which  it  had  paid  pre- 
miums, to  wit,  in  May,  18UI,  and  before  the 
commencement  of  this  suit,  it  requested  the 
cancellation  of  its  policies  of  insurance, 
and  the  return  of  the  unearned  premiums, 
amounting  to  $125,  which  amount  the  de- 
fendant claimed  was  due  it,  and  for  which 
it  demanded  judgment.  It  contended  that  its 
request  for  cancellation  terminated  its  lia- 
bility for  any  assessments  thereafter  made, 
and  left  the  company  indebted  to  it  for  un- 


earned premiums,  and  says  the  company  re- 
fused to  cancel  the  policies  or  pay  the 
unearned  premiums  till  the  maturity  or  an- 
niversary of  the  policies.  There  was  proof 
tending  to  support  this  contention.  The  com- 
pany maintains  that,  before  it  could  ascertain 
the  amount  due  the  appellee  for  unearned 
premiums,  it  would  have  bad  to  await  the 
expiration  of  the  year,  or  the  anniversary  of 
the  policy,  that  it  might  be  able  to  deter- 
mine for  what  proportion  of  the  expenses  and 
liabilities,  in  proportion  to  appellee's  in- 
surance, up  to  the  date  of  the  request  for  can- 
cellation, the  appellee  would  be  liable,  and 
it  does  not  appear  that  there  was  any  offer  bj 
appellee  to  meet  these  in  any  way;  but  it 
seems  that  the  appellee  claimed  that  it  was 
entitled  at  once  to  the  unearned  premiums, 
at  the  date  of  its  request  for  cancellation  of 
its  policies,  without  provision  for,  or  recog- 
nition of,  any  obligation  to  bear  its  legiti- 
mate proportion  of  the  liabilities  of  the  as- 
sociation of  which  the  appellant  was  a  full 
member,  according  to  the  charter  of  the  said 
association.  The  ninth  section  of  the  charter 
of  the  appellant  company  provides  that  **any 
member  of  this  company  may  withdraw  there- 
from by  notice  in  writine  to  the  secretary  and 
payinff  all  dues  and  liabilities."  If  there 
were  dues  or  liabilities  which  the  appellee 
was  liable  to  pay  to  the  company,  it  was  en- 
titled to  recover  the  unearned  premiums  less 
the  amount  of  its  dues  and  liabilities  to  the 
association,  but  not  until  these  could  be  as- 
certained and  the  balance  of  the  unearned 
premiums  became  due  and  payable  according 
to  the  charter  and  by  laws  of  the  association, 
to  which  the  appellee  subscribed  when  it  be- 
came a  member  of  the  association.  It  is  ap- 
parent from  what  has  been  stated  herein  that 
the  circuit  court  in  its  first  finding  of  facts 
erred,  and  in  its  third  finding  stated  only 
what  was  conceived  to  be  the  legal  effect  of 
the  evidence,  and  not  the  evidence  itself. 

The  declarations  of  law  made  by  the  court 
aie  inapplicable  to  this  case  and  erroneous. 
The  court,  it  seems,  tried  the  case  upon  a 
wrong  theory.  For  the  errors  indicated  the 
judgment  is  reversed,  and  the  cause  is  re- 
manded for  a  new  trial. 

Rehearing  denied. 
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STATE  of  Maine 

V. 

Charles  F.  SWETT. 


(- 


.Me.. 


.) 


JL  common  carrier  who  does  not  know  or 
have  i^ood  reason  to  know  that  barrels 
received  by  him  for  shipment  contain 
short  lobsters  is  not  liable  for  receiving 
them,  under  Lews  1889,  chap.  2QS;,  0  2,  makinir  it 
unlawful  to  catch  or  ''possess  for  any  purpose" 


Note.— For  grame  laws  as  affecting:  interstate 
•commerce,  see  State  v.  Geer  (Conn.)  18  L.  R.  A.  80i« 
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between  specified  dates  any  lobster  less  than  lOi 
inches  long. 

(January  5, 1805.) 

EXCEI*TI0N8  by  defendant  to  rulings  of 
the  Superior  Court  for  Cumberland  County 
made  during  the  trial  of  an  action  against  de- 
fendant for  violating  a  provision  of  the  game 
laws  in  having  in  bis  possession  short  lobsters, 
which  resulted  in  a  conviction.     Exceptions 
sustained. 
The  facts  sufficiently  appear  in  the  o|Hnion. 
Mr,  Clarence  Hale»  for  defendant: 
General  words  and  phrases,  however  wide 
and  comprehensive  in  their  literal  sense,  mas 
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be  construed  as  strictly  limited  to  ibe  imme- 1 
diate  object  of  the  act/and  as  not  alteriog  tbe 
general  principles  of  law. 

Endlich.  Interpretation  of  Statutes,  §  118. 

Tbe  common  law  is  not  to  be  understood  as 
baving  been  displaced  by  a  statute,  unless  tbe 
statute  displacing  it  is  in  its  express  terms  or 
necessary  effect  plain  and  unequivocal. 

Bisbop.  Slat  Grimes,  tig  75,  129-132. 

To  constitute  crime  tbere  must  be  a  joint 
operation  of  act  and  criminal  intent,  or  crim- 
inal negligence  amounting  to  intent. 

1  Bisbop,  Grim.  L.  4tb  ed.  cbap.  17;  Desty, 
Am.  Crim.  L.  §  5  (a),  and  cases  cited;  Com, 
V.  Rvf/ers,  7  Met.  500,  41  Am.  Dec.  458;  End- 
licb.  Interpretation  of  Statutes.  §  130;  State  v. 
Gardner,  5  Nev.  877;  Bradley  v.  People,  8 
"Colo.  599. 

If  a  roan  honestly  believes  certain  facts  to 
exist,  and,  tbougb  they  do  not  exist,  acts  as  be 
would  be  legally  justified  in  acting  if  what  be 
honestly  believes  to  be  were  real,  be  is  justified 
in  law  the  same  as  be  would  be  in  morals. 

Bisbop.  Slat.  Grimes,  §iS  855, 858;  Stern  v. 
State,  58  Ga.  229,  21  Am.  Rep.  266;  Birney  v. 
State,  8  Ohio,  280;  Miller  v.  State,  8  Ohio  St. 
475;  Hearne  v.  Garton,  2  El.  &  El.  66;  Aber- 
dare  Loenl  Board  of  Health  v.  Hammett,  L.  R. 
10  Q.  B.  162;  Reg,  v.  SUep,  8  Cox,  G.  C.  472, 
12  Am.  L.  Rev.  469;  Hopton  v.  Thirwall,  9  L. 
T.  N.  S.  327. 

In  tbe  case  at  bar  tbe  statute  is  a  statute  not 
for  tbe  protection  of  public  health  or  morals, 
^nd  it  cannot  be  construed  in  derogation  of 
tbe  common  law  principle,  but  should  be 
construed  under  the  light  of  such  principles; 
and  tbe  courts  have  never  gone  so  far  in  the 
construction  of  such  a  statute  as  is  necessary  to 
-convict  in  this  case. 

Bisbop,  Stat.  Grimes,  p.  857. 

When  tbe  alleged  short  lobsters  were  seized 
they  were  in  the  possession  of  the  respondent 
^8  a  common  carrier  of  merchandise  from 
Maine,  through  Massachusetts,  to  New  York 
for  delivery  to  tbe  consignee,  and  they  were 
commerce  among  tbe  several  states,  and  as 
■such  were  under  tbe  exclusive  jurisdiction  of 
congress.  This  stale  had  no  power  over 
-them. 

^tate  V.  Intoxicating  Liquors,  8  Inters.  Gom. 
Rep.  581,  83  Me.  160;  Uisp  v.  Hardin,  185  U. 
S.  100.  34  L.  ed.  128,  8  Inters.  Com.  Rep.  86; 
State  V.  Bums,  82  Me.  558;  Bennett  v.  Ameri- 
can Exp,  Co,  88  Me.  237.  18  L.  R.  A.  88;  GHh 
bans  V.  Ouden,  22  U.  8.  9  Wheat.  195,  6  L.  ed. 
70;  Brmtfn  v.  Houston,  114  U.  8.  631,  29  L. 
•ed.  260;  Mobile  County  v.  Kimball,  102  U.  S. 
691.  26  L.  ed.  288;  Wabash,  St.  L.  d  P,  R.  Co. 
T.  Illinois,  118  U.  8.  557.  80  L.  ed.  244;  ifoft- 
bins  V. Shelby  County  Taxing  Dist  120  U.  8.  489, 
80  L.  ed.  694;  Bowman  v.  Chicago  dt  N.  W,  R. 
Co,  125  U.  8.  465. 81  L.  ed.  700, 1  Inters.  Gom. 
Rep.  828;  Hannibal  <fc  St,  J,  R,  Co.  v.  Husen, 
95  U.  8. 465.  24  L.  ed.  527. 

Tbe  police  power  of  a  state  cannot  obstruct 
foreign  commerce  or  interstate  commerce. 

Cook  V.  Pennsylvania,  97  U.  8.  566.  24  L. 
ed.  1015;  Brown  v.  Maryland,  25  U.  8.  12 
Wheat.  419.  6  L.  ed.  678;  The  Daniel  BaU,  77 
U.  S.  10  Wall.  564,19  L.  ed.  1001;  Hall  v. 
De  Cuir,  95  U.  8.  485,  24  L.  ed.  577;  Wabash, 
St,  L.  dt  P.  R.  Co.  V.  Illinois,  118  U.  S.  572, 
m  L.  ed.  249;  Ex  parte  Koehler,  25  Fed.  Rep. 
76. 

39  L.  R.  A. 


Mr.  Frank  W.  Robinson*  County  Atty,, 
for  the  State; 

If  the  possession  of  the  lobsters  by  the  re- 
spondent was  in  violation  of  law,  he  was  none 
the  less  guilty  because  they  may  have  been 
taken  from  him  wrongfully  or  illegally. 

GuptiU  V.  Richardson,  62  Me.  257;  Com.  v. 
Dana,  2  Met.  829. 

Whether  or  not  the  law  under  discussion  is 
constitutional  as  affecting  lobsters  brought 
into  this  state  by  a  common  carrier  does  not 
arise  upon  the  facts  in  the  present  case. 

Tiernan  v.  Rinker,  102  U.  S.  128,  26  L.  ed. 
108;  LHsy  v.  Hardin,  185  U.  8.  100, 84  L.  ed. 
128,  8  Inters:  Gom.  Rep.  86;  Re  Rahrer,  140 
U.  8.  562,  85  L.  ed.  577;  HaU  v.  DeCuir,  95 
U.  8.  485,  24  L.  ed.  547. 

A  state  has  the  authority  to  regulate  the  fish- 
eries within  its  territorial  tide  waters. 

McCready  v.  Virginia,  94  U.  8.  891,  24  L. 
ed.  248;  Com.  v.  Manchester,  9  L.  R.  A.  286. 
152  Mass.  280;  Manchester  v.  MassnchusetU,  189 
U.  8.  240,  85  L.  ed.  159;  CorJUld  v.  CoryeU,  4 
Wash.  G.  C.  871;  Kidd  v.  Pearson,  128  U.  8. 
21,  82  L.  ed.  850;  Smith  v.  Maryland,  59  U. 
8.  18  How.  71,  15  L.  ed.  269;  Dunham  v. 
Lamphere,  8  Gray,  268;  Moultop  v.  Libbey,  87 
Me.  472.  59  Am.  Dec.  57;  Phelps  v.  Racey,  60 
N.  Y.  10,  19  Am.  Rep.  140. 

As  an  incident  to  tbe  right  to  regulate  its 
fisheries,  a  state  has  tbe  power  to  adopt  enact- 
ments to  prevent  the  unreasonable  taking  of 
fish,  including  shell-fish,  and  to  render  such 
legislation  effective  by  suitable  penalties. 

Carfield  v.  Coryell,  4  Wash.  G.  C.  380;  Smith 
V.  Maryland,  69  U.  8.  18  How.  74.  15  L.  ed. 
270;  Gibbons  v.  Ogden,  22  U.  8.  9  Wheat.  208, 
6  L.  ed.  71;  Patterson  v.  Kentucky,  97  U.  8. 
504,  24  L.  ed.  1116. 

The  intent  of  tbe  statute  under  consideration 
is  to  protect  lobsters  and  prevent  their  unrea- 
sonable destruction. 

State  V.  Craig,  80  Me.  88. 

Legislation  of  the  character  mentioned  is 
not  in  conflict  with  tbe  interstate  commerce 
provision  of  tbe  Federal  Constitution. 

CorJUld  V.  Coryell,  supra;  Munn  v.  Illinois, 
94  U.  8.  118,  24  L.  ed.  77;  Hannibal  <fc  St,  J. 
R.  Co.  V.  Husen,  95  U.  8.  471,  24  L.  ed.  580; 
Bowman  v.  Chicago  A  N,  W,  R.  Co.  125  U.  8. 
489,  81  L.  ed.  708,  1  Inters.  Gom.  Rep.  828; 
Nathan  v.  Louisiana,  49  U.  8.  8  How.  80,  12 
L.  ed.  995;  Gibbons  v.  Ogden,  22  U.  8.  9  Wheat. 
285,  6  L.  ed.  79;  Sherlock  v.  AUing,  98  U.  8. 
99.  28  L.  ed.  819;  Kidd  v.  Pearson,  128  U.  8. 
28,  32  L.  ed.  851,  2  Inters.  Gom.  Rep.  282; 
State  Tax  on  Railway  Gross  Receipts,  82  U.  8. 
15  Wall.  298,  21  L.  ed.  167. 

Lobsters  do  not  become  articles  of  trade  or 
commerce  until  lawfully  removed  under  the 
refi:ulations  of  the  state. 

^Corfield  v.  Qyryell,  4  Wash.  G.  G.  871;  Turner 
V.  Maryland,  107  U.  8.  58,  27  L.  ed.  878;  Kidd 
V.  Pearson.  128  U.  8. 18,  32  L.  ed.  849. 2  Inters. 
Com.  Rep.  282. 

They  do  not  become  property  in  tbe  hands 
of  any  person,  unless  possession  is  lawfully  ob- 
tained 

James  v.  Wood,  8  L.  R.  A.  448.  82  Me.  177: 
Blades  v.  Biggs,  11  H.  L.  Gas.  631;  American 
Exp.  Co.  V.  People,  9  L.  R.  A.  138, 188  111.  649. 

The  state  owns  the  tide  waters  and  tbe  fish 
in  them,  so  far  as  they  are  capable  of  owner- 
ship while  running. 
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McCready  v.  Virginia,  94  U.  8.  391,  24  L. 
ed.  248;  Mamhestery,  Mamichu$eU8, 189  U.  ». 
260,  86  L.  ed.  165;  Martin  v.  WaddeU,41  U.  8. 
16  Pet,  410,  9  L.  ed.  1012;  Moulton  v.  Libbep, 
87  Me.  472,  59  Am.  Dec.  57;  American  Exp. 
Co.  y.  People,  supra. 

The  carrier  may  refuse  to  receive  packages 
offered  without  his  being  made  acquainted 
with  their  contents,  if  there  is  good  ground 
for  believing  that  they  contain  anything  of  a 
dangerous  character. 

Crondi  v.  London  dt  N.  W.  R.  Co.  14  C.  B. 
291;  Fitch  v.  Newberry,  1  Dougl.  (Mich.)  1,  40 
Am.  Dec.  83;  Robinson  v.  Baker,  5  Gush.  144, 
51  Am.  Dec.  54. 

The  state  may  prohibit  transportation  by  a 
common  carrier  of  lobsters  illegally  taken,  and, 
a  fortiori,  the  possession  of  such  lobsters  by 
a  common  carrier. 

American  Exp.  Co.  v.  People,  9  L.  R  A.  138, 
138  111.  649;  Bennett  v.  American  Ex:p.  Co.  13 
L.  R.  A.  83,  83  Me.  286;  Corfield  v.  Coryell,  4 
Wash.  C.  C.  380;  Kidd  v.  Pearson,  128  U.  8. 
18,  82  L.  ed.  349,  2  Inters.  Com.  Rep.  282; 
Turner  v.  Maryland,  107  U.  8.  58,  27  L.  ed. 
378. 

It  is  competent  for  the  legislature  to  make 
an  act  criminal  regardless  of  the  knowledge  or 
motive  of  the  doer  of  such  act. 

1  Whart.  Crim.  L.  9th  ed.  §  88;  Halsted  v. 
8taU,  41  N.  J.  L.  552,  82  Am.  Rep.  247;  State 
V.  Hopkins,  56  Vt.  260. 

Every  man  is  conclusively  presumed  to 
know  the  law. 

Com.  V.  Boynton,  2  Allen,  160. 


Peters,  C?i.  «/.,  delivered  the  opinion  of 
the  court : 

One  of  the  proprietors  of  Swett's  Express 
Company,  and  a  cartman  in  the  employment 
of  the  company,  were  tried  on  a  criminal 
complaint  against  them  for  having  in  their 
possession  1,924  lobsters  of  less  than  10) 
Inches  in  length. 

The  comolaint  was  brought  upon  section 
2  of  chapter  292  of  the  Laws  of  1889,  which 
section  reads  as  follows : 

**It  is  unlawful  to  catch,  buy,  or  sell,  or 
expose  for  sale,  or  possess  for  any  purposes, 
between  the  first  day  of  July  and  the  first 
day  of  the  following  May,  any  lobster  less 
than  104  inches  in  length,  alive  or  dead, 
cooked  or  uncooked,  measured  in  manner  as 
follows :  Taking  the  length  of  the  back  of 
the  lobster,  measured  from  the  bone  of  the 
nose  to  the  end  of  the  bone  of  the  middle 
fiipper  of  the  tail,  the  length  to  be  taken 
with  the  lobster  extended  on  the  back  its 
natural  length  ;  and  any  lobsters  shorter  than 
the  prescribed  length  when  caught,  shall  be 
liberated  alive  at  the  risk  and  cost  of  the 
parties  taking  them,  under  a  penalty  of  one 
dollar  for  each  lobster  so  caught,  bought, 
sold,  exposed  for  sale,  or  in  possession,  not 
so  liberated." 

There  were  twelve  barrels  of  the  lobsters, 
packed  in  the  customary  manner  for  shipment 
to  New  York.  There  was  evidence  tending 
to  show  that  the  respondents  knew  that  the 
barrels  contained  lobsters,  but  no  evidence 
that  they  knew,  while  the  same  were  in 
their  possession,  that  they  were  short  lob- 
29  L.R.  A. 


sters.  The  barrels  had  been  in  their  posses- 
sion but  a  few  moments  before  they  were 
seized  and  carried  away  by  a  game  and  fish 
warden. 

The  counsel  for  the  respondents  asked  for 
instructions  appropriate  to  the  positions  of 
the  defense,  which  were  refused  by  the  learned 
judge,  who  gave  in  their  stead  the  following 
rulings : 

"^If  these  respondents  did  not  know  that 
the  barrels  intrusted  to  them  contained  lob- 
sters of  some  length,— that  is,  if  they  were 
not  aware  that  the  barrels  contained  lobsters 
at  all.  even  though  they  were  constructively 
in  their  possession, — then  they  cannot  be 
found  guilty.  But  while  a  common  carrier 
is  obliged  to  receive  all  goods  offered  htm 
for  transportation,  he  is  not  obliged  to  recei  ve 
into  his  possession  such  goods  as  the  law 
forbids  him  to  receive  into  his  possession. 
He  is  not  obliged  to  receive  short  lobsters  for 
transportation,  because  the  law  prohibits  the 
possession  of  them  for  any  purpose.  But. 
gentlemen,  I  will  go  a  little  further,  and  I 
instruct  you  that  If  a  common  carrier  re- 
ceives into  his  possession,  for  transportation 
or  otherwise,  lobsters,— that  is.  if  he  re- 
ceives barrels  which  he  knows  contain  lob- 
sters,—then  he  is  bound,  in  law,  to  know 
whether  those  lobsters  are  longer  or  shorter 
than  104  inches,  measured  according  to  the 
statute ;  and  if  any  such  lobsters,  as  a  matter 
of  fact,  are  less  than  10^  inches  in  length, 
then  short  lobsters  are  in  his  possession, 
within  the  meaning  of  the  law.  and  he  would 
be  guilty  of  violating  this  statute. 

"r^ow  you  apply  these  principles  of  law 
to  the  testimony  in  this  case,  taking  up  each 
one  of  these  respondents.  If  the  respondent 
8wett  knew  when  tie  sent  his  team  to  Com- 
mercial wharf  that  it  was  to  receive  twelve 
barrels  of  lobsters,  and,  as  matter  of  fact,  it 
did  receive  twelve  barrels  of  lobsters,  then 
he  was  bound  to  know  whether  those  lobsters 
were  shorter  than  prescribed  by  the  statute 
which  I  have  read ;  he  is  bound  to  know  it, 
in  law ;  and  if  any  of  those  lobsters  were 
less  than  lOi  inches  in  length,  measured  ac- 
cording to  the  statute,  they  were  in  his  pos- 
session, and  you  would  be  justified  in  find- 
ing a  verdict  against  him.  But  if  you  have 
a  reasonable  doubt  as  to  any  of  these  facts, 
he  is  entitled  to  the  benefit  of  it,  and  must 
be  acquitted." 

We  are  of  the  opinion  that  the  law  is  not 
so  exacting  as  these  rulings  would  make  it. 
and  we  feel  clear  that,  if  the  respondents 
neither  knew  nor  had  good  reason  to  believe 
that  the  barrels  contained  short  lobsters,  they 
should  have  been  acquitted. 

There  are  in  our  markets  long  as  well  as 
short  lobsters,— legal  as  well  as  illegal  lob- 
sters. And  it  must  be  presumed  that  the 
legal  constitute  the  vast  bulk  of  those  that 
are  the  subject  of  traffic  and  transportation. 
Therefore  it  may  properly  have  been  pre- 
sumed by  the  respondents  that  the  lobsters 
in  question  were  of  the  length  required  by 
law,  there  being  nothing  indicating  the  con- 
trary. The  presumption  is  that  the  conduct 
of  men  will  be  in  obedience  to  the  require- 
ments of  the  law,  when  a  violation  of  such 
law  constitutes  a  criminal  offense.     Legal 
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lobsters  and  ille^^al  lobsters  are  two  distinct 
and  independent  things. 

What  Inconveniences  and  risks  would  men 
be  subjected  to  who  are  onlj  in  an  indirect 
way  connected  with  commerce  in  lobsters, 
or  commerce  in  other  articles  as  well,  if  the 
rule  given  in  this  case  in  behalf  of  the  gov- 
ernment should  prevail !  All  subordinates  in 
railroad  corporations  and  express  companies 
would  be  as  much  punishable  for  handling 
freight  containing  illegal  lobsters  as  their 
principals  would  be,  including  such  classes 
as  agents,  clerks,  cartmen,  porters,  and  em- 
ployes of  every  grade  and  kind.  There  can 
be  no  distinction  between  the  liabilities  of 
the  different  classes  of  men  engaged  in  exer 
cising  a  control  over  the  property.  In  fact, 
subordinates  would  be  the  persons  usually 
to  be  caught  in  the  net  of  the  law.  If  a  car- 
rier who  knows  that  packages  delivered  to 
him  contain  lobsters,  not  knowing  whether 
they  are  long  or  short  lobsters,  transports 
them  at  his  personal  peril,  his  business  will 
be  profitless  and  hazardous  as  far  as  that 
kind  of  carriage  is  concerned.  In  such  case 
the  freight  must  be  overhauled  and  examined, 
entailing  a  delay,  and  consequently  an  in- 
jury to  such  perishable  property.  How  long 
would  it  probably  have  taken  the  employes 
of  this  express  company  to  measure  these 
1,924  lobsters,  ^'by  taking  the  length  of  the 
back  of  the  lobster,  measured  from  the  bone 
of  the  nose  to  the  end  of  the  bone  of  the  mid- 
dle flipper  of  the  tail,  the  length  to  be  taken 
with  the  lobster  extended  on  its  back  its 
natural  length  ?'' 

How  much  more  reasonable  would  it  be  to 
relieve  carriers  of  such  extreipe  impositions, 
as  long  as  they  are  not  conniving  with  law- 
breakers, and  to  leave  the  work  of  discover- 
ing such  infractions  of  the  laws  to  fish  and 
game  wardens  and  other  official  detectives ! 
The  judge,  in  his  charge  in  this  case,  said  : 
"It  is  true,  as  claimed  by  the  attorney  for 
the  respondent,  that,  if  a  package  is  offered 
to  a  carrier  for  transportation,  he  is  not  com- 
pelled by  law  to  break  open  the  package  for 
the  purpose  of  ascertaining  whether  or  not  it 
contains  contraband  goods.  A  law  requiring 
such  strictness  of  examination  would  be  an 
interference  with  the  rights  of  shippers  that 
would  not  be  tolerated.**  Why  do  not  these 
remarks  apply  here  exactly?  Why  is  not 
this  a  case  where  the  argument  of  intolerable 
inconvenience  applies  as  forcibly  as  in  any 
other?  The  aim  of  the  law  is  to  attain  only 
reasonable  and  practical  results  in  all  mat- 
ters where  public  interests  are  concerned. 
If  the  respondents  did  not  know,  or  have 
reason  to  believe,  that  the  packages  contained 
short  lobsters,  they  were  not  under  any  ob- 
ligation to  explore  and  hunt  as  a  detective 
would,  to  see  if  they  might  not  perchance 
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obtain  such  knowledge.     Their  possession 
wad  excusable,  at  least. 

An  appeal  in  behalf  of  the  government  is 
made  to  the  doctrine  of  the  courts  that  for 
some  statutory  offenses  a  person  may  be  held, 
even  though  he  be  ignorant  of  the  facts  which 
constituted  his  ofl^nse.  That  principle  is 
applied  only  in  minor  offenses,  upon  some 
ground  of  public  policy,  for  the  protection 
of  society  against  abuses  which  cannot  be 
prevented  under  any  more  liberal  rule.  But 
public  policy  requires  the  application  of  no 
such  rigorous  rule  here,  where  an  express 
carrier  and  his  cartman  could  each  be  pun- 
ished, if  punished  at  all,  in  the  sum  of 
$1,924,  for  having  in  possession  for  from  five 
to  fifteen  minutes  a  property  for  the  carriage 
of  which  the  company  would  have  received 
the  sum  of  only  $6.  We  do  not  think  that 
the  facts  of  the  case  present  a  very  meritorious 
complaint  against  the  respondents,  in  any 
view  of  the  law. 

The  authorities  on  this  question  are  few, 
for  the  reason  that  hitherto  extreme  notions 
on  the  subject  have  not  prevailed.  The  case 
of  Benrutt  v.  Ameriean  Exp,  Co, ,  83  Me.  286. 
13  L.  R.  A.  83,  is  certainly  in  the  direct 
line  of  the  doctrine  which  we  adopt  in  the 
present  case.  In  the  Nitro-Olyeerine  Case,  82 
U.  8.  16  Wall.  624,  21  L.  ed.  206,  it  was 
held  that  no  liability  rests  on  a  common  car- 
rier for  injuries  caused  by  dangerous  explo- 
sives loaded  on  his  ship,  neither  he  nor  his 
agent  knowing,  or  having  reasonable  cause 
to  believe,  that  the  materials  were  hazardous 
merchandise.  In  the  opinion  the  pending 
question  is  quite  elaborately  discussed  on 
authority  ana  principle.  The  doctrine  of 
that  case  was  followed  in  State  v.  Ooss,  69  Vt. 
266,  69  Am.  Rep.  706,  where  the  agent  of 
an  express  company  was  complained  of  for 
selling  intoxicating  liquors,  because  he  re- 
ceived packages  of  liquors,  and  delivered 
them,  and  received  money  therefor  for  the 
shipper,  the  sale  taking  place  at  the  date  of 
such  delivery.  The  court  decided  that  the 
respondent  could  not  be  held  unless  he  knew, 
or  had  good  reason  to  believe,  that  the  pack- 
ajs^  delivered  by  him  contained  intoxicating 
liquors.  And  the  court,  in  closing  its  dis- 
cussion in  that  case,  says :  ''If,  then,  in  the 
absence  of  suspicious  appearances  and  circum- 
stances, an  express  carrier  is  neither  bound 
to  know  nor  authorized  to  find  out,  as  a 
condition  of  receiving  it,  what  a  package 
contains  that  is  offered  him  for  carriage,  it 
would  be  strange  to  hold  him  guilty  of  a 
criminal  offense  because  of  the  cnaracter  of 
its  contents ;  for  in  such  case  he  is  bound  to 
carry,  and  is  liable  if  he  does  not ;  and  the 
law  will  not  compel  a  man  to  act,  and  then 
punish  him  for  acting.  ** 
ExceptioTU  sustained. 
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Charles  C.  JUD80N.  Exr..  et  al.,  Respts., 

V. 

GIANT  POWDER  CO..  Appt, 
a07  Cal.  549.) 

1.  :The  risk  of  dama^refl  fk>om  »  ne^li- 
f^nt  ezploflion  in  a  dynamite  factory  Is  not 
aseumed  by  ooDveyinff  land  for  use  in  that  busi- 
ness, and  by  oontinuln?  to  carry  on  business  near 
by  after  one  explosion  has  occurred. 

8.  An  ezpliMion  of  nltro-^lycerine  in 
proeeas  ^of  manufacture  into  dynamite 
raises  a  presumption  of  negligence,  in  the  absence 
of  any  explanation  of  the  real  cause  of  the  ex- 
plosion. 

(June  28,  1896.; 

APPEIAL  by  defendant  from  a  judgment  of 
the  Superior  Court  for  Alameda  County 
in  favor  of  plaintiff  in  an  action  brought 
to  recover  damages  for  injuries  caused  by  an 
explosion  in  defendant's  manufactory.  A/- 
firmed. 

The  facts  are  stated  in  the  opinion. 

Mewrs.  Galpin  &  Zeigler  aod  J.  F. 
Cowdery,  for  appellant,  in  support  of  peti- 
tion for  rehearing: 

An  explosion  having  occurred  which  may 


have  been  occasioned  either  by  accident  or  neg- 
ligence, and  there  being  no  proof  made  by 
plaintiffs  of  any  facts  which  tend  to  show 
which  cause  produced  the  result,  have  plain- 
tiffs made  out  affirmative  proof  of  negligence 
by  establishing  the  existence  of  the  explosion? 

Does  this  presumption  of  neglifi:ence  so  over- 
come the  contrary  presumption  of  performance 
of  duty  and  prudence,  that  plaintiffs  can  re- 
cover on  the  first  mentioned  presumption 
alone? 

Will  the  presumption  of  negligence  be  raised 
in  a  case  where  all  contrary  evidence  is  impos- 
sible? 

Will  it  in  such  case  be  raised  in  favor  of  one 
who  has  consented  to  take  the  hazard  of  an 
accidental  explosion? 

The  only  explosion  case  in  this  state  in  wbicb 
this  question  has  arisen  was  decided  contrary 
to  the  decision  of  this  case. 

The  Nitro^Glyeenne  C<m,  82  U.  S.  15  Wall. 
524,  21  L.  ed.  206. 

The  opinion  in  the  case  at  bar  also  overniles. 
the  well-considered  cases  of  Cosuiich  v.  Stand- 
ard Oil  Co.  122  N.  Y.  118;  Thomp.  Nee.  1227; 
Walker  v.  Chicago,  R.  1.  d  P.  R.  Co.  71  Iowa, 
658;  Daniel  v.  Metropolitan  R,  Co,  L.  R.  8  C. 
P.  216;  Campbell  v.  Bear  River  <fe  A  Water  it 
M.  Co.  85  Cal.  679;  Oalmn  v.  Qnalala  Mill  Co, 


If  <yiK— Negligence  in  the  manufacture  and  storage 
of  gunpmvder,  nitro-glycerine,  dtfnamUe,  and  other 
earpIo«ire«. 

I.  Oenerdl  doctrine^ 
n.  The  effect  of  citu  ordindnces. 

III.  Negligence  in  the  manufacture, 

IV.  Negligence  in  the  storage. 

This  note  is  limited  to  the  question  of  negligence 
in  the  manufacture  and  storage  of  explosives  in 
the  strict  sense  of  the  term,  and  does  not  include 
that  class  of  cases  wherein  the  question  of  negli- 
gence has  arisen  by  means  of  the  insuflacient  pack- 
ing of  explosive  articles  for  the  purpose  of  trans- 
portation, in  which  the  matter  is  one  of  liability  as 
between  the  carrier  and  consignor  and  involves  the 
question  of  notice. 

Upon  the  question  of  liability  for  negligence  in 
the  escape  and  explosion  of  gas  and  natural  gas, 
see  notes  to  Ohio  Gas  Fuel  Co.  v.  Andrews  (Ohio) 
ante,  337  (1893);  Lebanon  Light,  H.  &  P.  Co.  v.  Leap 
(Ind.)  ante,  342(1894);  and  McOaban  v.  Indianapolis 
Nat.  Gas.  Co.  (Ind.)  ar,U,  855  (1894). 

As  to  the  duty  of  those  engaged  in  blasting,  with 
respect  to  the  safety  of  others,  see  note  to  Black- 
well  V.  Moorman  (N.  C.)  17  L.  R.  A.  729  (1892). 
I.  General  doctrine. 

The  general  principles  deducibls  from  the  cases 
upon  this  subject  would  seem  to  be  that,  if  the 
manufacture  or  storage  of  explosives  is  such  as 
to  amount  to  a  nuisance,  either  private  or  public« 
the  party  so  manufacturing  or  storing  the  articles 
in  question  will  be  liable  for  all  damages  oc- 
casioned by  or  through  an  explosion  thereof,  even 
though  he  may  not  he  guilty  of  negligence. 

This  doctrine  is  borne  out  by  the  cases  of  Laflin 
&  R.  Powder  Co.  v.  Tearney.  181  111.  822,  7  L.  R.  A. 
282  (1890);  Wright  v.  Chicago  &  N.  W.  R.  Co.  27  III. 
App.  200, 208  (1888);  Marine  Ins.  Co.  v.  St.  Louis,  I. 
M.  &  8.  R.  Co.  41  Fed.  Rep.  643,  652  a890);  Cuff  v. 
Newark  &  N.  Y.  R.  Co.  36  N.  J.  L.  17,  10  Am.  Rep. 
205  (1870),  affirmed  35  N.  J.  L.  574. 
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But  although  the  keeping  of  large  quantities  of 
explosive  material  in  a  building  in  a  populous  town 
or  city  may  be  a  nuisance  for  the  consequences  of 
which  the  defendant  may  be  held  liable  in  dam- 
ages, yet  the  fact  whether  it  is  such  or  not  must 
depend  upon  locality,  quantity  of  material  stored,, 
and  other  circumstances.  Collins  v.  Alabama  G. 
S.  R.Co.(Ala.)61Am.&Eng.R.  Ca8.S29(18M). 

Where  the  facts  showed  that  the  defendants  kept 
and  used,  in  a  thickly  settled  and  populous  ncda;!;^^ 
borhood,  a  JhWilfer-nouse  in  wblcb  were  stored 
lar^P^uantlties  of  gunpowder,  and  that  the  house 
was  stricken  by  lightning,  the  ignition  of  the  pow. 
der  causing  an  explosion  which  damaged  the  plain- 
tiff^s  houses  and  property,  and  the  question  before 
the  court  was  whether  the  erection  of  a  powder 
magazine  in  a  populous  part  of  the  city  and  keep- 
ing stored  therein  large  quantities  of  gunpowder 
was  per  se  a  nuisance  such  as  would  render  the  de- 
fendants liable  for  the  damages  occasioned  by  the 
explosion,  the  court  held  that  It  was  such  a  nui- 
sance, and  therefore  defendants  were  liable.  Cheat- 
ham v.  Shearon,  1  Swan,  213.  56  Am.  Dec.  734  (1851). 

So,  it  has  been  hel^hat  the  fact  that  the  defend- 
ant's establishment,  in  which  he  manufactured  and 
stored  gunpowder  and  other  explosives,  was  out- 
side of  the  territorial  limits  of  the  city,  will  not  re- 
lieve the  owner  from  responsibility,  or  alter  the 
case,  if  the  dangerous  erection  was  in  close  con- 
tiguity with  dwelling  houses  or  buildings  which 
might  be  injured  or  destroyed  in  case  of  an  explo- 
sion; the  fact  that  the  magazine  was  liable  to  such  a 
contlngency.which  could  not  be  guarded  against  or 
averted  by  the  greatest  degree  of  vigilance,  evinc- 
ing its  dangerous  character,  and,  in  some  localities, 
rendering  it  a  private  nuisance;  and  in  such  cases 
the  rule  exonerating  a  party  engaged  in  a  lawful 
business  when  free  from  negligence  has  no  appli- 
cation. Heeg  T.  Licht,  80  N.  T.  579,  581. 36  Am. 
Rep.  654,  8  Abb.  N.  C.  355  (1880),  reversing  16  Hun. 
257  (1878). 

In  Lounsbury  v.  Foss,  80  Hun,  296  (1894),  damages 
were  sought  to  be  recovered  for  the  death  of  plain- 
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98  Cal.  268;  Tompkins  v.  Clay  Street  R.  Co.  66 
Cal.  163. 

The  very  latest  expression  of  the  New  York 
court  of  appeals  is  directly  at  variaDce  with 
the  opinioD  of  this  court  in  the  present  case. 

Booth  V.  Rome,  W.  dt  0,  T.  R.  Co,  140  N. 
Y.  367,  24  L.  R.  A.  105. 

In  actions  like  the  present  the  burden  of 
proving  that  the  injury  complained  of  was 
caused  hy  the  defendant's  negligence  lies  on 
the  plaintiff. 

Holbrook  v.  Utica  d  8,  R.  G>.  12  N.  Y.  242, 
64  Am.  Dec.  502. 

There  are  many  cases  cited  in  the  opinion 
where  the  circumstances  connected  with  the 
event  are  such  that  the  event  cannot  be  attrib- 
uted to  any  other  cause  than  neglisrence,  and 
in  such  case  the  presumption  would  arise  in 
great  part  because  of  the  ease  with  which  the 
defendant  could  rebut  the  presumption  by 
proof  that  the  result  was  attributable  to  acci- 
dent alone. 

Kearney  v.  London,  B.  <ft  8,  C.  R.  Co.  L.  R. 
5  Q.  B.  411;  Byrne  v.  Boadle,  2  Hurlst.  &  C. 
722;  Scott  v.  London  &  St.  K.  Docks  Co.  8 
Hurlst.  &  C.  596;  Bnggs  v.  Oliver,  4  Hurlst.  <& 
C.  403;  Mullen  v.  St.  John,  57  N.  Y.  567.  15 
Am.  Rep.  530. 

The  next  class  of  cases  cited  in  the  opinion 
relates  to  defects  In  machinery,  viz.,  the  burst- 
ing of  boilers. 


The  precautions  to  be  taken  to  prevent  their 
bursting  and  the  tests  to  be  applied  are  all  so 
well  understood  that  the  bursting  of  a  boiler 
cannot  well  be  a  matter  of  accident. 

The  next  class  of  cases  referred  to  is  that  of 
sparks  escaping  from  locomotive  engines.  The 
same  principlef.might  be  applied  here  as  to 
boilers. 

Is  it  the  experience  of  mankind  that  powder 
mills  seldom  explode?  On  the  contrary,  do 
we  not  read  every  week  in  the  newspapers  of 
some  powder-mill  explosion? 

But  without  this  judicial  knowledge  of 
harmlessness  and  safety  of  the  manufacture  of 
dynamite,  you  cannot  reach  the  result  that  a 
given  explosion  is  occasioned  by  carelessness. 

Can  the  court  lake  judicial  knowledge  of 
the  safety  of  the  process  of  manufacturing 
dynamite  when  the  opposite  of  the  judicial 
knowledge  is  proved  as  a  fact  in  the  case? 

The  record  contradicts  the  judicial  knowl- 
edge of  the  long-continued  harmless  manufact- 
ure of  dynamite  in  this  factory,  for  this  record 
shows  that  this  factory  has  exploded  two  or 
three  times  before  this,  thereby  giving  to  the 
defendant  that  notice  which,  it  is  admitted,  he- 
received.  Do  not  these  repeated  prior  explo- 
sions destroy  the  ground- work  of  a  presumption 
based  on  long-continued  safe  manufacture? 

If  this  presumption  is  to  be  raised  in  favor 
of  the  general  public,  is  it  to  be  raised  in  favor 


titles  intestate,  caused  by  an  explosion  at  the  de- 
feodant's  dynamite  worlcs.  The  court  beid  that 
the  case  came  within  the  principles  laid  down  by 
that  court  in  Hay  v.  Cohoes  Co.,  2  N.  Y.  160,61  Am. 
Dec.  2T9  (1849),  Tremain  v.  Cohoes  Co..  2  N.  Y.  188,  51 
Am.  Dec.  284  (1840),  and  Myers  v.  Malcolm,  6  Hill, 
202.  41  Am.  Dec.  744  (1884),  and  was  controlled  by  the 
principles  laid  down  in  the  case  of  Heesr  v.  Licht. 
80  N.  y.  579,  581,  38  Am.  Rep.  854  (1880),  which  lat- 
ter case  decided  that  the  keeping  of  gunpowder 
or  other  explosive  materials  in  a  place  where  or 
under  circumstances  whereby  they  will  he  liable,  in 
case  of  an  explosion,  to  injure  the  dwelling  houses 
or  the  persons  of  those  residing  in  close  proximity, 
constitutes  a  private  nuisance  for  which  the  per- 
son so  keeping  them  is  liable  to  respond  in  dam- 
ages in  case  of  injury  resulting  therefrom,  without 
regard  to  the  question  whether  he  is  chargeable 
with  carelessness  or  negligence  or  not. 

And  the  person  so  keeping  it  will  be  liable,  even 
though  the  act  causing  the  explosion  is  due  to 
other  persons  and  is  not  chargeable  to  his  personal 
negligiBnce.  McAndrews  v.  (jolierd,  42  N.  J.  L.  189, 
192,  36  Am.  Rep.  508  (1880). 

The  fact  that  the  explosion  destroyed  plaintiff^s 
buildings  shows  that  the  keeping  of  powder  in  a 
magazine,  considered  with  reference  to  the  locality, 
the  quantity,  and  the  surrounding  circumstances, 
constitutes  a  nuisance  per  »e,  which  will  entitle  the 
plaintiff  to  recover  damages  for  an  explosion  in- 
juring his  property.  Latiin  &  R.  Powder  Co.  v. 
Tearney.  131  111.  322,  7  L.  R.  A.  282  (1H90K 

And  the  fact  that  the  defendant's  powder  maga- 
zine exploded  is  sufficient  to  show  that  it  was  dan- 
gerous, in  order  to  entitle  a  plaintiff  to  recover 
for  damages  occasioned  to  his  person  or  property 
by  reason  of  such  explosion.    Ibid. 

In  an  action  to  recover  damages  for  injuries  sus- 
tained by  an  explosion  of  gunpowder,  it  should  be 
left  to  the  jury  to  determine  whether,  from  the  dan- 
gerous character  of  the  business,  the  proximity  to 
other  buildings,  and  all  the  facts  proved  upon  the 
trial,  the  defendant  was  chargeable  with  maintain- 
ing a  private  nuisance  such  as  would  render  htm 
liable  for  the  damages  occasioned  by  the  explosion. 
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Heeg  V.  Llcht,  80  N.  Y.  879,  581,  36  Am.  Rep.  654,  8 
Abb.  N.  C.  356  (1880),  reversing  16  Hun,  257  (1878). 

And  in  Lee  v.  Vacuum  Oil  Co.,  54  Hun.  156. 162 
(1889),  it  is  stated  that  the  rule  is  of  uniform  appli- 
cation that  while  a  man  may  prosecute  such  busi- 
ness as  he  chooses  on  his  own  premises,  he  has  na 
right  to  erect  and  maintain  a  nuisance  to  the  in- 
jury of  an  adjacent  pixiprietor  or  of  his  neighbors^ 
even  in  pursuit  of  a  lawful  trade. 

Whether  or  not  the  keeping  of  such  materials 
constitutes  a  nuisance  per  se  for  which  damages 
can  be  recovered,  depends,  in  each  case  upon 
the  locality,  the  quantity,  and  the  surrounding 
circumstances,  the  question  being  left  to  the  jury 
under  proper  instructions  from  the  court.  Louns- 
bury  V.  Foss,  80  Hun,  296  (1894);  Lee  v.  Vacuum  OU^ 
Co.,  gupra. 

The  act  of  keeping  a  large  quantity  of  gunpow- 
der  in  a  wooden  building  insufficiently  secured< 
and  situated  near  other  buildings,  thereby  endan- 
gering the  business  of  persons  residing  in  the 
vicinity,  has  been  held  to  amount  to  a  public  nui- 
sance; and  if  an  explosion  occurs  in  consequence 
of  the  burning  of  such  building,  and  an  individual 
is  wounded  or  injured  thereby,  an  action  will  He 
for  damages  against  the  party  maintaining  such 
nuisance,  and  the  latter  will  be  liable,  even  though 
the  fire  was  not  occasioned  by  his  negligence. 
Myers  v.  Malcolm,  6  Hill,  292,  41  Am.  Dec.  744(1884). 

The  principles  enunciated  by  the  court  in  People 
v.  Sands,  1  Johns.  78,  3  Am.  Dec.  296  (1806),  and 
Myers  v.  Malcolm,  mvra,  were  approved  of  by  the 
court  in  Bradley  v.  People,  66  Barb.  72,  T6  (1866),  in 
which  case  the  defendants  were  indicted  for  erect- 
ing and  maintaining  a  powder  house  and  storing 
therein  large  t)uantities  of  powder  near  dwelling 
houses,  thereby  endangering  the  lives  of  persons. 

The  manufacturing  of  powder  and  other  explo- 
sives, and  storing  the  same  on  premises  near  two 
railroads  and  the  public  road,  is  a  public  nuisance, 
and  a  party  Injured  by  an  explosion  of  such  pow- 
der may  recover  damages  without  proof  of  negli- 
gence in  the  operation  of  such  business.  Wilson 
V.  Phcenix  Powder  Mfg.  Co.  (W.  Va.)21  8.  B.  Rep. 
1085  (1895). 
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of  every  person?  Suppose  an  action  brought 
by  the  relatives  of  one  of  the  employ^  who 
was  killed  by  this  explosion.  Could  the  plain- 
tiff, in  such  case,  recover  upon  showing  merely 
the  existence  of  the  explosion? 

It  is  certain  that  he  could  not  recover  if  the 
explosion  occurred  from  spontaneous  combus- 
tion, or  other  uncontrollable  accident. 

Thomas  v.  Qvartermaine,  L.  R.18  Q.  B.  Div. 
697;  Fearn  v.  West  Jersey  Ferry  Co.  143  Pa. 
122,  13  L.  R  A.  see;  Jacksonville  Street  R.  Co, 
V.  Chappell,  21  Fla.  175;  Potts  v.  Chieago  City 
/?.  Co.  33  Fed.  Rep.  610;  Federal  Street  d  P. 
Valley  R.  Co.  v.  Gibson,  96  Pa.  83;  Quinlan  v. 
Sij^th  Ate.  R.  Co.  4  Daly,  488;  Centntl  Pass. 
R:  Co.  V.  Kuhn,  86  Ky.  578;  Pennsylvania  R. 
Co.  V.  MacKinney,  124  Pa.  462.  2  L.  R.  A.  820; 
Hnyman  v.  Pennsylvania  R.  Co.  118  Pa.  508; 
Delaware,  L.  d  W.R.Co.v.Napheys,  90  Pa.  185; 
Pennsylvania  Co.  v.  Marion,  104  Ind.  229;  T^ 
Barron  v.  East  Boston,  Ferry  Co.  11  Allen,  312, 
«7  Am.  Dec.  717. 

These  plaintiffs  sold  the  property  where  the 
explosion  occurred  to  this  powder  company 
for  the  purpose  of  having  it  used  for  the  man- 
ufacture of  dynamite. 

It  was  not  seriously  contended,  and  could 
not  be,  that  plaintiffs  did  not  voluntarily  sub- 
ject themselves  to  all  the  accidents  of  the  busi- 
ness. 

WatU  V.  N&rfvlk  iSb  W.  R.  Co.   89  W.  Va. 


196,  23  L-  R.  A.  674:  Chieago,  R.  l.dP.R  Go. 
V.  Smith,  111  111.  363. 

Messrs.  Pag^e,  Eells  &  Wheeler  for  re- 
spondents. 

6aroutte» «/.,  delivered  the  opinion  of 
the  court  : 

Respondents  recovered  judgment  for  the 
sum  of  $41, 164. 75,  as  damages  lor  acts  of  neg- 
ligence. This  appeal  is  prosecuted  from  such 
judgment  and  from  an  order  denying  a 
motion  for  a  new  trial.  The  damages  to  re- 
spondents* property  were  occasioned  by  an 
explosion  of  nitro- glycerine  in  process  of 
manufacture  into  dynamite,  in  appellaot^s 
powder  factory,  situated  upon  the  shore  of 
the  bay  of  San  Francisco.  Appellant's  fac- 
tory buildings  were  arrangea  around  the 
slope  of  a  hill  facing  the  bay.  Nearest  to 
respondents*  property  was  the  nitro- glycerine 
house ;  next  was  the  washing  house ;  next 
were  the  mixing  houses ;  then  came  the  pack- 
ing houses;  and  finally  the  two  magazines 
used  for  storing  dynamite.  These  varioas 
buildings  were  situated  from  50  to  150  feet 
apart,  and  a  tramway  ran  in  front  of  them. 
The  explosion  occurred  in  the  morning 
during  working  hours,  and  originated  in 
the  nitro -glycerine  house.  There  followed 
within  a  ^w  moments  of  time,  in  regular 
order,  the  explosion  of  the  other  buildings, 


No  amount  of  care  can  exempt  a  party  from  lia- 
bility for  damaflres  occasioned  by  the  carryinijr  on 
of  a  daofrerous  buginess,  althouprti  such  bustnefis 
may  be  initeelf  lawful,  when  carried  on  in  a  public 
place  so  as  to  become  a  public  nuisance,  and  in 
such  cases  it  makes  no  difference  whether  the  busi- 
ness is  carefully  or  neglisrently  conducted  and 
manaffed,  neiriigence  not  heing  in  such  oases  a  ma- 
terial element,  as  the  plaintiff  is  injured  by  that 
which  breaks  the  law  made  for  his  protection.  Ibid. 

The  principles  enunciated  in  the  above  case  of 
Wilson  V.  Phoenix  Powder  Mf j?.  Co.,  supra,  were 
approved  of  by  the  court  in  Huntington  &  K.  Land 
D.  Co.  V.  Phoenix  Powder  Mfg.  Co.  (W.  Va.)  21 8.  E. 
Bep.  1037  (1895). 

It  has  ;been  held  that  the  keeping  of  explosives 
unsafely  guarded,  in  such  quantities  as  to  be  dan- 
gerous to  persons  and  property,  near  a  frequented 
street  or  other  public  place  of  business  of  others, 
under  circumstances  that  threatens  calamity  to 
the  person  or  property  of  others,  the  consequence 
being  an  explosion  causing  damage  to  the  person 
or  property  of  another,  wiJl  give  the  latter  a  right 
of  action  to  recover  from  the  person  keeping  the 
explosives  for  such  damage  as  would  not  have 
happened  In  the  absence  of  such  articles.  Wright 
V.  Chicago  &  N.  W.  R.  Co.  27  111.  App.  200,  208  (1888). 

In  the  above  case,  however,  the  court  was  of 
opinion  that  the  mere  fact  of  keeping  the  articles 
in  question,  of  itself,  gave  no  right  of  action,  the 
question  being  one  of  fact  whether  the  damage 
was  the  proximate  consequence  of  such  keeping, 
and  therefore  one  for  the  Jury.    Ibid. 

Negligence  in  the  keeping  of  gunpowder  or 
other  explosive  materials,  or  in  tbe  manner  of 
keeping  it,  is  requisite  In  order  to  impose  a  liabil- 
ity to  answer  in  damages  for  injuries  caused  by  an 
accidental  explosion  or  fire,  which  it  is  Incumbent 
upon  the  party  affirming  it  to  prove.  Collins  v. 
Alabama  O.  S.  R.  Co.  (Ala.)  61  Am.  &  Eng.  R. 
Oas.  229(1894). 

So.  if  the  business  in  question  is  located  in  a  se- 
cluded spot,  and  is  removed  from  highways,  and  is 
in  itself  a  lawful  business,  it  is  not  a  public  nui- 
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sanoe,  and  therefore,  before  a  pf^rty  can  recover  for 
damages  to  his  property  caused  by  the  explosloiL. 
he  must  prove  negligence  on  the  defendant's  part. 
Wilson  V.  Phoenix  Powder  Mfg.  Co.  suvra. 

In  cases,  however,  wbere  the  manufacture  and 
storage  of  such  articles  is  a  lawful  business  and 
does  not  amount  to  a  nuisance,  the  plaintiff  must 
prove  negligence  on  the  defendant's  part  before 
he  can  recover. 

In  a  case  where  defendant's  business  was  lawful, 
it  was  held  that  the  law  does  not  In  its  conduct  im- 
pose  the  obligation  of  saving  others  harmless  from 
tbe  consequences  of  the  occurrence  of  inevitable 
accidents,  but  burdens  it  simply  with  the  duty  of 
using  reasonable  care  and  caution  to  save  others 
from  injury.  Cosulich  v.  Standard  Oil  Co.  122  N. 
Y.  118  (1890). 

If,  in  the  exercise  of  a  lawful  business,  the  owner 
omits  that  duty  and  fails  to  observe  the  ordinary 
care  incumbent  upon  him.  then  he,  because  of 
such  neglect,  becomes  legally  chargeable  with  tbe 
damages  resulting  therefrom,  but  not  otherwise. 
Ibid. 

The  existence  of  negligence  in  such  cases  is  an 
affirmative  fact  to  be  established  by  the  party  al- 
leging It  as  a  foundation  of  his  right,  and  it  is  In- 
cumbent upon  him  to  point  out  by  evideooe  the 
defendant's  fault,  the  presumption  being,  until  the 
contrary  appears,  that  every  man  has  performed 
his  duty.    Ibid. 

It  has  been  held  in  such  actions  that  in  determin- 
ing whether  the  plaintiff  has  sustained  the  burden 
of  establishing  negligence,  it  is  necessary  to  in- 
quire whether  an  inference  of  the  fact  of  negli- 
gence can  be  drawn  from -other  facts  proved;  If  it 
can  a  presumption  of  tbe  fact  of  negiigenoe  Is  per- 
missible, and  embraces,  not  only  the  doing  or 
omitting  to  do  the  thing  complained  of,  but  also 
the  relation  of  the  parties,— that  Is,  whether,  in  that 
which  he  did  or  omitted  to  do,  defendant  failed  to 
discharge  some  duty  owing  to  the  plaintiff.    [Md, 

The  fact  that  the  injury  sustained  may  have  been 
the  direct  result  of  a  ffre  which  originated  upon  de- 
fendant's premises  will  not  of  itself  render  defend- 
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the  two  magazines  coming  last ;  but.  though 
last,  they  were  not  least,  for  their  explosion 
caused  the  entire  downfall  and  destruction  of 
respondents*  factory,  residences,  and  stock  on 
hand.  There  is  no  question  but  what  the 
cause  of  this  series  of  explosions  following 
the  first  is  directly  traceable,  by  reason  of  fire 
or  concussion,  to  the  nitro- glycerine  explo- 
sion. Of  the  many  employ^  of  appellant  en- 
gaged in  and  about  the  nitro- glycerine  fac- 
tory at  the  time  of  the  disaster,  none  were  left 
to  tell  the  tale.  Hence  any  positive  testi- 
mony as  to  the  direct  cause  of  the  explosion 
is  not  to  be  bad.  The  witnesses  who  saw  and 
knew,  like  all  things  else  around,  save  the 
earth  itself,  were  scattered  to  the  four  winds. 
1.  Respondents  sold  the  premises  to  appel- 
lant for  the  manufacture  of  dynamite,  and  it 
is  claimed  that  the  maxim  tmenti  nonfit  tn- 
juria  applies,  and  therefore  no  recovery  can 
be  had.  We  attach  but  little  importance  to 
this  contention.  The  srant  of  these  premises 
for  the  purposes  of  a  dynamite  factory  in  no 
way  carriea  to  appellant  the  right  to  conduct 
its  factory  as  against  the  grantors  in  any  and 
every  wav  it  might  see  fit.  There  is  no  prin- 
ciple of  law  sustaining  such  a  proposition. 
Let  it  be  conceded  that  respondents,  by  rea- 
son of  their  grant,  could  not  invoke  the  aid 
of  a  court  of  equity  to  prevent  the  appellant 
from  conductinir  its  business ;  still  that  con- 


cession proves  nothing.  This  action  is  not 
based  upon  the  theory  that  appellant's  busi- 
ness is  a  nuisance  per  se,  but  negligence  in 
the  manner  in  which  the  business  was  con- 
ducted was  alleged  in  the  complaint,  and  is 
now  insisted  upon  as  having  been  proved  at 
the  trial.  In  making  the  grant,  respondents 
had  a  ri^ht  to  assume  that  due  care  would 
be  exercised  in  the  conduct  of  the  business, 
and  certainly  they  have  a  right  to  demand 
that  such  care  be  exercised.  It  is  argued 
that  the  explosion  of  all  powder  works  is  a 
mere  matter  of  time ;  that  such  explosions  are 
necessarily  contemplated  by  every  one  who 
builds  b^ide  such  works,  or  who  brings 
dynamite  into  his  dooryard.  It  Is  further 
contended  that  appellant  gave  to  respondents 
actual  notice  of  the  dangerous  character  of  its 
business  by  a  previous  explosion  which  dam- 
aged respondents'  property,  and  that  re- 
spondents, by  still  continuing  in  business 
after  such  notice,  in  a  degree  assumed  and 
ratified  the  risk,  and  cannot  now  be  heard  to 
complain.  The  only  element  of  strength  in 
this  line  of  argument  is  its  originality.  The 
contention  that,  in  the  ordinary  course  of 
events,  all  powder  factories  explode,  conced- 
ing such  to  be  the  fact,  presents  an  element 
foreign  to  the  case.  The  doctrine  of  fatalism 
is  not  here  involved.  In  the  ordinary  course 
of  events  the  time  for  this  explosion  had  not 


ant  liable  to  respond  in  dainageR  therefor.  So  held 
In  an  action  to  recover  damasres  sustained  by  tbe 
burning  of  plaintiff's  vessel  through  tbe  aUeged 
negligence  of  the  defendant,  tbe  owner  and  man- 
ager of  a  petroleum  refinery,  tbe  plaintiff's  vessel 
lying  at  a  wharf  adjoining  tbe  same,  tbe  evidence 
showing  that  the  oil  in  defendant's  premises  took 
fire,  a  quantity  of  it  while  burning  flowing  down  a 
pipe  which  was  connected  with  tbe  lighter  laden 
with  petroleum  moored  at  tbe  wharf,  when  an  ex- 
plosion occurred,  the  burning  oil  and  sticks  being 
thrown  upon  piuintiff's  vessel,  the  court  upholding 
the  court  below  and  affirming  a  nonsuit.  Ibid. 
The  explosion  of  nitro-glycerlne  in  a  gas  well  on 

!a  person's  own  land,  used  to  increase  the  natural 
flow,  is  not  an  unlawful  interference  with  the 
rights  of  other  persons  from  whose  land  the  gas  is 
thereby  drawn.  People's  Gas  C3o.  v.  Tyner,  181  Ind. 
277, 16  L.  R.  A.  448  (18fl2). 

And  the  burden  of  proof  in  such  cases  is  on  tbe 
plaintiff.  Walker  v.  Chicago,  R.  I.  &  P.  R.  Co.  71 
Iowa,  668  (1887);  Cosulicb  v.  Standard  Oil  Co.  122  N. 
y.  118  (1890). 

The  plaintiff  is  bound  to  show  that  the  explosion 
was  caused  solely  by  tbe  fault  of  tbe  defendant, 
as  verdicts  must  stand  upon  evidence,  and  not 
upon  mere  conjectures,  however  plausible.  Bab- 
cock  V.  Fitchburg  R.  Co.  140  N.  Y.  308.  811  (1808). 

Where  the  only  evidence  that  tbe  jury  had  was 
that  an  ezplo^on  occurred  which  damaged  tbe 
plaintiff's  property,  the  court  held  that  there  was 
no  question  to  t)e  submitted  to  them.  Walker  v. 
Chicago,  R.  I.  &  P.  R.  Co.  gupra. 

In  an  action  to  recover  damages  occasioned  by 
an  explosion  of  gunpowder  kept  by  the  defendant 
upon  his  premises  in  large  quantities,  the  plaintiff 
can  only  charge  actual  damages.  Myers  v.  Mal- 
colm, 6  Hill,  202.  41  Am.  Dec.  744  (1884). 

In  an  action  to  recover  compensation  for  in- 
juries sustained  by  an  explosion  of  fireworks  kept 
by  defendant  upon  his  premises,  evidence  that 
other  explosions  and  flres  had  occurred  on  prem- 
Ues  kept  by  other  persons  is  inadmissible,  where  it 
is  in  no  way  connected  with  the  issue,  and  there 
29  L.  R.  A. 


is  no  proof  that  tbe  conditions  were  similar.    FUlo 
V.  Jones,  2  Abb.  App.  Dec.  121, 128  (1868). 

In  Lee  v.  Vacuum  Oil  Co.,  64  Hun,  168, 162  a880), 
damages  were  elaimed  for  the  death  of  plaintiff^s 
intestate  caused  by  the  explosion  of  defendant's 
pipes  through  which  was  conveyed  naphtha  to  a  gas 
company,  tbe  pipes  having  been  damaged  by  a 
third  party  and  not  repaired  by  the  defendant,  the 
naphtha  escaping  and  causing  an  explosion.  The 
court  held  that^  as  it  was  no  more  dangerous  to  life 
or  property  to  convey  naphtha  in  a  strong  and  se- 
cure pipe  through  a  populous  city  than  it  was  to 
distribute  manufactured  or  natural  gas  by  such 
means,  such  method  of  conveyance  was  not  a  nui- 
sance per  se  for  which  the  defendant  could  be  made 
liable,  and  that  negligence,  which  was  a  question 
for  tbe  jury,  must  be  proved. 

II.  The  effect  of  city  ordinances. 

If  the  defendant  has  carried  on  the  manufacture 
or  storage  of  such  articles  upon  premises  in  viola- 
tion of  a  city  ordinance,  his  act  has  been  declared 
a  nuisance,  for  which  he  wUl  be  liable  in  damages 
to  all  parties  injured  in  consequence  of  his  mal- 
feasance. 

Thus,  tbe  maintenance  by  defendant  of  a  powder 
magazine  containing  a  large  quantity  of  powder 
within  the  city  limits,  in  violation  of  the  city  char- 
ter or  ordinance,  was  declared  a  nuisance,  and  such 
defendant  was  held  liable  for  tbe  injuries  resulting 
to  tbe  plain  tiff  from  its  explosion.  Hazard  Powder 
Co.v.  Volger,  68  Fed.  Rep.  152, 166  (1808). 

And  this  for  tbe  reason  that  in  keeping  a  powder 
magazine  in  a  town  without  complying  with  tbe 
conditions  named  in  the  ordinance  a  defendant  is 
guilty  of  malfeasance.  Laflin  &  R.  Powder  Co.  v. 
Teamey,  181  lU.  822, 7  L.  R.  A.  3B2  (1800), 

The  New  Jersey  Statute  (Rev.  Stat.  pp.  264, 260) 
prohibits  the  keeping  in  store  within  a  quarter  of 
a  mile  of  any  town,  etc..  quantities  of  nitro-glycer. 
ine  or  of  gunpowder  in  larger  quantities  than 
a  speoifled  amount,  and  makes  tbe  violation  of  the 
prohibition  in  either  case  a  misdemeanor,  and  if 
the  nuisance  is  of  a  public  nature  no  degree  of 
46 
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arrived,  aod  appellant  had  no  leeal  right  to 
hasten  that  event  by  its  negligent  acts. 
Neither  do  we  think  respondents  lost  any 
legal  rights  by  continuing  to  do  business  in 
this  locality  after  being  served  with  notice 
of  the  danger  that  surrounded  them.  While 
the  notice  was  in  the  form  of  an  object  les- 
son which  came  to  them  in  no  uncertain 
tones,  yet  appellant  was  not  justified  in  serv- 
ing it,  nor  were  respondents  negligent  in  dis- 
reirarding  it.  Respondents  weie  not  bound 
to  abandon  their  property,  though  negligence 
of  appellant  in  the  conduct  of  its  factory  was 
ever  a  menace  and  danger  to  their  lives  and 
property.  Conceding  that  respondents,  by 
their  grant,  thereby  assumed  certain  risks 
and  dangers  which  may  be  said  to  always  sur 
round  tue  manufacture  of  dynamite,  still 
they  assumed  no  risks  and  waived  no  action 
for  damages  which  might  arise  through  ap- 
pellant's negligence.  Both  reason  and  au-  ! 
thority  support  this  conclusion.    ::  | 

2.  It  is  contended  that  respondents  offered  . 
no  evidence  tending  to  show  that  the  cxplo-  ' 
sion  of  the  nitro- glycerine  factory  was  occa- ' 
sioned  by  the  negl  igence  of  appel  lant,  and  this 
contention  brings  us  to  the  consideration  of  a  ; 
most  important  principle  of  law.  In  addi-  i 
tion  to  the  fact  of  an  explosion  being  estab- 
lished, the  respondents  offered  expert  testi-  I 
mony    to  the  effect  that  if  the  factory  w^as' 
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properly  conducted,  aod  the  employ^  careful 
during  the  process  of  manufacturing,  an  ex- 
plosion would  not  occur.  For  the  present  we 
lay  aside  the  evidence  of  the  experts,  and 
meet  squarely  and  directly  the  question  pre- 
sented :  Does  the  proof  of  the  explosion  draw 
with  it  a  presumption  of  negligence  sufficient 
to  establish  a  prima  facie  case  for  a  recovery  ? 
While  the  cases  are  not  in  entire  accord  in 
holding  that  a  presumption  of  negligence 
arises  from  the  fact  of  the  explosion,  still 
they  largely  preponderate  upon  that  side,  and 
we  think  but  few  well-considered  cases  can 
be  found  looking  the  other  way.  All  courts 
agree  that,  where  contractual  relations  exist 
between  the  parties,  as  in  cases  of  common 
carriers,  proof  of  the  accident  carries  with  it 
thf  presumption  of  negligence,  and  makes  a* 
prima  facie  case.  This  proposition  is  ele- 
mentary and  uncontradicted.  Therefore  the 
citation  of  authoritv  is  unnecessary.  Yet  we 
know  of  no  souna  reason,  and  have  found 
none  stated  in  the  books,  why  this  principle 
of  presumptions  should  be  applicable  to  cases 
involving  contractual  relations,  and  inap- 
plicable to  cases  where  no  contractual  rela- 
tions exist.  It  is  intimated  in  some  Indiana 
case  that  the  presumption  arises  upon  proof 
of  the  accident  by  reason  of  the  carrier's  Cf»n- 
tract  to  safely  deliver  the  passenger  at  hia 
destination,   out  there  is  no  such  contract. 


care  will  relieve  from  liability  to  respond  for  dam- 
affes  arising  from  It.  MoAndrews  v.  Collerd,  42  N. 
J.  L.  18»,  102, 86  Am.  Rep.  508  (1880). 

It  is  no  defense  to  such  an  action  that  the  magra- 
zlne  was  properly  constructed  and  the  powder 
carefully  stored,  and  that  the  explosion  was  due  to 
no  personal  negMgence  of  the  defendant  or  its 
airent,  and  flucb  defendant  is  liable  for  the  injuries 
reeultiofr  from  its  explosion  from  any  cause,  be- 
cause its  location,  under  the  ordinance,  made  it,  a 
nuisance.    Hazard  Powder  Co.  v.  Voljrer,  $ui*raJ 

So  It  Is  no  defence  to  an  action  to  recover  dam- 
ages for  an  explosion  of  a  powder  magazine  kept 
within  the  city  limits  in  violation  of  a  city  ordi- 
nance, to  prove  that  the  plaintiff  knew  the  danger 
he  incurred  in  living  near  the  magazine,  and  was 
therefore  guilty  of  contributory  negligence,  the 
plaintiff  not  being  driven  to  the  alternative  of 
'abandoning  his  houee  or  releasing  the  defendant 
from  all  claim  of  damages  for  the  injuries  be  might 
sustain  by  reason  ol  the  maintenance  of  such  a 
nuisance.    Ibid, 

Where  the  defendant's  magazine  was  located  on 
a  lot  of  a  smaller  size  thanXhat  required  by  the 
town  ordinance,  which  prohibited  the  keeping  of  a 
powder  magazine,  or  place  for  storing  or  keeping 
gunpowder  or  other  explosive  material,  except 
such  as  were  located  upon  a  lot  of  a  certain  size 
and  area:  and  the  defendant  claimed  that  the  iajury 
to  the  plaintiff's  property  was  not  caused  by  the 
violation  of  such  ordinance,  which  imposed  no  lia- 
bility upon  the  defendant,- the  court  held  that  the 
keeping  of  the  gunpowder  in  the  town  was  an 
Illegal  act,  for  all  consequences  of  which  the  de- 
fendant was  responsible,  inasmuch  as,  if  the  maga- 
zine had  not  been  yrbere  it  was,  the  explosion  would 
not  have  taken  place  and  the  injury  to  plaintiff's 
property  would  not  have  resulted,  the  ordinance 
absolutely  prohibiting  any  powder  magazine  from 
being  kept  within  the  town  except  as  therein  speci- 
fied.    Laflin  &  R.  Powder  (\).  v.  Tearney,  «4pra. 

Where  the  evidence  showed  that  the  article  (pe- 
troleum) which  was  alleged  to  have  caused  the 
damage  complained  of  came  into  the  defendant's 
possession  and  was  kept  in  its  building  simply  for 
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the  purposes  of  transportation,  the  court  held  tbat* 
the  question  whether  or  not  the  city  ordinance  ap- 
plied to  such  a  keeping  or  storing  must  deoend 
upon  its  terms  and  the  objects  sought  to  be  accom- 
plished. Wright  V.  Chicago  ft  N.  W,  R.  Co.  27  IIL 
App.  200.  208(1888). 

The  first  clause  of  the  ordinance  in  question  made 
it  unlawful  to  gtore  or  keep  for  mU  within  the  city 
any  crude  petroleum  in  larger  quantities  than  spe- 
cified :  the  second  clause  related  to  the  keeping  for 
sale  or  the  Moragt  of  any  refined  carbon  oil,  etc, 
except  such  as  would  stand  a  certain  test;  the  third 
clause  to  the  heeuing  at  such  articles  in  exoees  of 
a  certain  quantity  in  any  part  of  a  building  except 
a  cellar,  etc.;  and  the  fourth  clause  to  the 
keeping  or  utoring  of  crude  petroleum,  etc.,  in 
front  of  any  dwellingor  on  any  street,  alley,  wharf, 
lot,  or  sidewalk,  for  a  longer  time  than  was  suflS- 
dent  to  receive  it  in  store,  or  to  deliver  the  same, 
such  time  not  to  exceed  six  hours.  The  court  heW 
that  the  third  clause  really  prohibited  the  keeping 
by  any  person  or  corporation,  except  as  therein 
specified,  and  that  no  exception  was  made  in  favor 
of  a  railroad  company  keeping  the  articles  for  pur- 
poses of  transportation,  the  oils  enumerated  being 
Just  as  dangerous  to  life  and  property  when  in  pos- 
session of  a  railroad  for  the  purpose  of  remoxnng 
it  from  the  city,  as  In  the  hands  of  a  shipper, 
IIHd, 

With  reference  to  the  fourth  clause  of  the  ordi- 
nance referred  to  m  the  above  case,  the  court  held 
that  the  court  did  not  intend  in  using  the  words 
"store"  and  **8torage"  to  confine  the  ordinance 
to  the  keeping  in  a  store  for  hire,  the  design 
being  to  guard  life  and  property  against  the 
dangers  incident  to  the  accumulation  of  large 
quantities  of  such  inflammable  substances,  and 
that  to  permit  railroad  companieis  to  ignore  the 
ordinance  would  amount  to  a  practical  denial  of 
the  protection  intended,  the  danger  being  the  same 
whether  the  keeping  is  paid  for  or  not,  and  whether 
kept  for  sale  or  for  hire.    Ibid. 

In  that  case,  however,  the  court  held  that  ti>e 
mere  fact  of  keeping  the  oils  in  its  building,  al- 
though prohibited  by  the  city  ordinance,  gave  no 
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The  carrier  is  not  an  insurer  of  his  passenger. 
If  06  were,  this  presumption  of  negligence 
arising  from  the  accident,  aside  from  the  act 
of  God,  would  be  conclusive  and  irrebuttable ; 
but.  such  is  not  the  fact,  for  it  is  only  prima 
facie  and  always  disputable.  As  was  well 
said  bv  the  court  \u' Rose  v,  StevheuB  A  G. 
Tran/^,  Co.,  11  Fed.  Rep.  438:  "Undoubt- 
edly the  presumption  has  been  more  fre- 
quently applied  in  cases  aeainst  carriers 
of  passengers  than  in  any  other  class,  but 
there  is  no  foundation  in  authority  or  in  rea- 
son for  any  such  limitation  of  the  rule  of 
evidence.  The  presumption  originates  from 
the  nature  of  the  act,  not  from  the  nature 
of  the  relations  between  the  parties."  The 
carrier's  contract  with  his  passenger  is  simply 
to  exercise  a  certain  degree  of  care  in  his 
transportation.  It  is  a  duty  which  the  law 
enjoins  upon  him :  but  the  law  also  enjoins 
the  duty  upon  this  appellant  and  all  others, 
in  the  conduct  of  their  business,  to  exercise 
a  certain  degree  of  care  towards  this  respond- 
ent and  all  mankind.  The  duty  which  the 
law  enjoins  in  the  two  cases  only  differs  in 
the  degree  of  care  to  be  exercised.  The  prin- 
ciple of  law  involved  is  wholly  the  same; 
and,  as  has  been  said,  the  reason  of  the  rule 
is  not  found  in  the  relations  existing  between 
the  party  injuring  and  the  party  injured. 
The  presumption  arises  from  the  inherent  na- 


ture and  character  of  the  act  causing  the  in- 
jury. Presumptions  arise  from  the~doctrine 
of  probabilities.  The  future  is  measured  and 
weighed  by  the  past,  and  presumptions  afe 
created  from  the  experience  of  the  past. 
What  has  happened  in  the  past,  under  the 
same  conditions  will  probably  happen  in  the 
future,  and  ordinary  and  probable  results 
will  be  presumed  to  take  place  until  the  con- 
trary is  shown.  Based  upon  the  foregoing 
principles,  a  rule  of  law  has  been  formu- 
lated, bearing  upon  a  certain  class  of  cases, 
where  damages  either  to  person  or  property 
form  the  foundation  of  the  action.  This  rule 
is  well  declared  in  Shearman  and  Red  field 
on  Negligence  (sec.  60)  :  "When  a  thing 
which  causes  injury  is  shown  to  be  under  the 
management  of  the  defendant,  and  the  ac- 
cident is  such  as  in  the  ordinary  course  of 
things  does  not  happen  if  those  who  have 
the  management  use  proper  care,  it  affords 
reasonable  evidence,  in  the  absence  of  ex- 
planation by  the  defendant,  that  the  accident 
arose  from  a  want  of  care. "  Tested  by  this 
rule,  no  question  of  contractual  relation 
could  ever  form  an  element  in  the  case.  With 
the  same  reason  it  might  as  well  be  said  that 
cases  of  contract  were  excluded  from  the  effect 
of  the  rule,  as  that  cases  of  pure  tort  were 
excluded ;  but,  upon  the  contrary,  it  is 
plainly  evident  that  both  classes  of  actions 


liirht  of  action,  it  still  t^einir  a  question  of  fact 
whether  the  damaire  allegred  was  a  proximate  cod- 
sequence  of  such  keeping,  the  question  still  being 
one  for  the  jury.    Tbid. 

Where,  however.  It  was  not  claimed  that  the 
keeping  and  storing  of  fireworks  in  contravention 
of  the  city  ordinance  was  for  that  reason  alone 
such  an  unlawful  act  as  to  bring  the  case  within 
the  statute  authorizing  a  recovery  for  a  death 
caused  by  an  explosion,  it  was  held  necessary  for 
plaintiff  to  show,  either  that  the  defendant  was 
guilty  of  negligence  in  the  mode  of  keeping  and 
storing  or  handling  such  articles,  or  that  such 
keeping  and  storing  were  of  themselves  an  unlaw- 
ful  act  at  0003 mon  law,  because  a  common  nuisance 
dangerous  to  human  life.  FiUo  v.  Jones,  2  Abb. 
App.  Dec.  121,  123  (1868). 

So  where,  in  an  action  agaln»t  a  railroad  company 
to  recover  for  damage  caused  by  an  explosion, 
it  was  not  shown  that  there  was  any  city  ordinance 
against  the  storing  of  powder  in  Its  depot  for  the 
purpose  of  delivering  it  to  the  consignee,  and  the 
goods  in  quef^tlon  arrived  the  day  before  the  ex- 
Piosion.  of  which  fact  the  consignee  was  duly  noti- 
fied on  the  morning  of  the  day  of  the  explosion; 
and  the  evidence  showed  that  the  company  was 
careful  to  preserve  the  goods  against  accident  in  a 
house  built  for  that  purpose  and  carefully  guarded, 
and  that  the  explosion  occurred  through  the  act 
of  an  employ^,  behind  in  his  accounts,  who  set  fire  . 
to  the  building  for  the  purpose  of  hiding  bis  de-  | 
faults,— the  court  held  the  company  was  not  lia-  | 
ble  for  the  damages  occasioned  by  such  explosion,  i 
Collins  V.  Alabama  G.  8.  R.  Co.  (Ala.)  61  Am.  & 
Eng.  R.  Cas.  229  (1894). 

III.  NegliQtnce  in  the  manufacture. 

In  McKain  v.  Elkln,  27  Plttsb.  L.  J.  160.  it  was 
held  that  the  manufacturer  of  an  explosive  oil,  sell- 
ing It  for  illuminating  purposes,  was  liable  for  in- 
juries sustained  by  a  person  using  the  same. 

Negligence  in  the  manufacture  of  an  illuminat- 
ing oil  may  be  inferred  from  the  fact  of  its  flashing 
and  igniting  at  a  temperature  lower  than  that  or- 
dinarily used  by  people  in  their  houses,  so  as  to 
29  L.  R.  A. 


render  the  defendant  liable  in  an  action  for  dam- 
ages occasioned  by  an  explosion.    Ibid, 

In  Nichols  v.  Brush  &  D.  Mfg.  Co.,  58  Hun,  137 
(1809).  damages  were  sought  for  causing  the  death 
of  the  plain  tiff^s  Intestate  by  an  explosion,  while  en- 
gaged in  the  employment  of  the  defendant  engaged 
in  the  manufacture  of  crude  oil.  The  facts  showed 
that  in  the  process  of  distillation  a  large  amount  of 
gas  was  generated,  some  of  which  was  used  for 
fuel  aud  the  remainder  escaped  Into  the  running- 
room,  which  was  at  all  times  dangerous  if  a  lighted 
lamp  was  brought  there  when  the  machinery  was 
in  operation.  The  court  held  that,  if  the  accident 
could  have  been  prevented  by  the  exercise  of 
proper  care  on  the  defendant's  part,  it  was  negli- 
gence in  the  master,  the  defendant,  not  to  have 
avoided  the  danger,  and  that,  if  the  deceased  bad 
the  right  to  assume  the  performance  of  such  duty« 
there  was  no  ground  on  which  be  could  be  charged 
with  negligence  contributing  to  the  injury. 

In  Yates  v.  Southwestern  Brush  E.  L.  A  P.  Co..  40 
La.  Ann.  407  1I888),  damages  were  claimed  for  in- 
juries received  while  in  the  performance  of  a  duty, 
the  injuries  being  occasioned  by  the  explosion  of 
a  metal  pipe  through  which  an  electric  wire  passed* 
conveying  electricity  into  the  building  for  light- 
ing purposes.  The  defendants  were  held  liable  un- 
der the  provisions  of  the  Louisiana  code,  which 
declare  that  **every  act  whatever  of  man,  that  oc- 
casions damage  to  another,  obliges  him  through 
whose  fault  it  happened  to  repair  it,"  and  *'every 
person  is  responsible  for  the  damage  he  occasions, 
not  merely  by  his  act.  but  by  his  negligence,  im- 
prudence, or  want  of  skill,''  and,  **we  are  responsi- 
ble, not  only  for  the  damage  occasioned  by  our 
own  act,  but  for  that  which  is  caused  by  .  .  . 
the  things  which  we  have  in  our  custody." 

The  proximate  cause  of  the  accident  in  the  above 
case  was  the  insufficiency  of  the  fuse  catches, 
either  in  number  or  capacity,  to  break  the  circuit 
and  cut  off  the  flow  of  electricity  from  an  arc  wire 
on  the  outside  of  the  building,    ibid. 

In  the  following  cases  no  negligence  was 
proved  against  the  defendants: 

In  ColUns  v.  Cincinuatl,  N.  O.  A  T.  P.  R.  Co.,  18 
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come  equally  within  its  provisions.  In 
speaking  on  this  question,  it  is  said  in  Cooley 
on  Torts  (p.  799)  :  "The  rule  applied  to 
carriers  of  passengers  is  not  a  special  rule, 
to  govern  only  their  conduct,  but  is  a  general 
rule  which  may  be  applied  wherever  the  cir- 
cumstances impose  upon  one  party  alone  the 
obligation  of  special  care.  **  The  author  then 
cites  the  case  of  a  householder  engaged  in 
repairing  his  roof.  A  piece  of  slate  falls 
therefrom,  and  injures  a  traveler  upon  the 
street.  He  then  savs:  "True,  the  act  of 
God,  or  some  excusable  accident  may  have 
caused  the  slate  to  fall,  but  the  explanation 
should  come  from  the  party  charged  with  the 
special  duty  of  protection." 

The  important  question  here  Involved,  and 
the  want'  of  harmony  in  the  decisions  of 
courts  bearing  upon  it,  seem  to  demand  a 
citation  somewhat  In  detail  of  the  many  au- 
thorities which  hold  a^ain&t  appellant's  views 
of  the  law.  In  England  the  authorities  are 
in  entire  accord.  Plaintiff  was  passing  along 
s  highway,  under  a  railroad  bridge,  when  a 
brick  used  in  the  construction  of  the  bridge 
fell  and  injured  him.  Negligence  in  the 
railroad  was  presumed.  Kearney  v.  London, 
B,  &  8.  C.  R.  Co.  L.  R.  5  Q.  B.  411.  A 
barrel  of  flour  rplled  out  of  the  window  of  a 


warehouse,  injuring  a  oerson  passing  upon 
the  street.  Negligence  In  the  warehouseman 
was  presumed.  Byrne  v.  Boadk,  2  Hurlst. 
&  C.  722.  The  same  rule  was  declared  upon 
a  similar  state  of  facts  in  Scott  v.  London  db 
St.  R.  Docks  Co.  8  Hurlst.  &  C.  696;  like- 
wise in  Briggs  v.  Oliter,  4  Hurlst.  &  C.  403. 
The  explosion  of  a  boiler  of  a  steamboat  is 
prima  facie  evidence  of  negligence.  Po9ey 
V.  Scoville,  10  Fed.  Rep.  140 ;  Rose  v.  SUphens 
d  C.  Tramp.  Co.  11  Fed.  Rep.  438;  GHmOey 
V.  Hankins,  46  Fed.  Rep.  400.  In  the  Rote 
Case  it  is  said :  **  In  the  present  case  the 
boiler  which  exploded  was  in  the  control  of 
the  employes  of  the  defendant.  As  boilers 
do  not  usually  explode  when  they  are  In  a 
safe  condition,  and  are  properly  managed, 
the  inference  that  this  lx>iler  was  not  In  a 
safe  condition,  or  was  not  properly  managed, 
was  justifiable. "  The  same  general  principle 
is  declared  in  Cummings  v.  NationcU  Furnace 
Co.  60  Wis.  603 ;  Mulcaims  v.  JanesvilU,  67 
Wis.  24 ;  Kirst  v.  Milwaukee,  L.  8.  &  W.  R. 
Co.  46  Wis.  489 ;  Tfiomas  v.  WeHem  U.  TeUg. 
Co.  100  Mass.  156 ;  Howser  v.  Cumberland  A 
P.  R.  Co.  80  Md.  146,  27  L.  R.  A.  154.  In 
the  case  of  Dixon  v.  Fluns,  98  Cal.  885, 
20  L.  R.  A.  698  (a  case  which  in  its  facts  is 
an  exact  photograph  of  one  of  the  New  York 


Ky.  L.  Hep.  870  (1892),  damages  were  claimed  for 
the  death  of  plain  tiff  *b  intestate,  an  employ  6  of  the 
railroad  company,  through  the  latter^a  negligence 
in  constructing  and  maintaining  iras  works  of  an 
imperfect  and  dangerous  character  upon  Its  prem- 
ises. The  facts  showed  that  the  deceased  was 
killed  by  an  explosion  of  gas  while  assisting  as  in 
duty  bound,  in  the  extinguishment  of  a  flre  In  the 
gas  bouse,  the  negligence  charged  being  that  the 
company  used  tar  roofing  instead  of  metal  in 
the  construction  of  the  roofing  of  the  gas  bouse 
and  in  the  building  of  the  gas  reservoirs.  The  court 
beld  that  such  facts  were  not  sufficient  to  charge 
the  company  with  wilful  negligence  for  which 
alone  they  could  be  held  liable,  the  case  not  being 
one  of  a  claim  for  an  injury  to  an  employ^,  but  for 
bis  death. 

So.  in  Benfield  v.  Vacuum  Oil  Go.,  75  Hun.  209 
<1894),  plaintiff  sought  to  recover  damages  for  in- 
juries occasioned  while  in  the  defendant's  employ 
engaged  in  the  manufacture  of  oil.  the  injuries 
complained  of  being  occasioned  by  an  explosion  of 
gas  in  a  tank  in  which  parafllne  oil  was  being 
heated,  the  facts  showing  the  plaintiff  himself 
caused  the  accident  through  bringing  a  lighted 
lantern  in  contact  with  the  substance  in  the  tank 
when  raising  the  lid.  The  court  held  the  defend- 
ant not  liable,  no  negligence  on  its  part  being 
proved. 

rv.  Negligence  in  the  storage. 

In  the  following  cases  the  defendants  were  held 
liable  for  negligence  in  the  storage  of  the  articles: 

Where  the  foreman  of  the  defendant  company 
stored  explosives,  consisting  of  powder  and  dyna- 
mite, in  a  shop,  without  the  permission  of  the 
plaintiff,  in  order  to  preserve  the  same  for  the  ben- 
efit of  his  master,  promising  to  remove  the 
eanie  before  the  plaintiff  came  to  work  the  next 
morning,  and  plaintiff  was  injured  In  consequence 
of  sparks  Igniting  such  powder  while  in  the  pur- 
suit of  his  business  without  first  ascertaining 
whether  the  explosives  had  been  removed  accord- 
ing to  the  foreman's  promise,  the  court  beld  the  de- 
fendant liable,  and  that  the  plaintiff  was  not  guilty 
of  contributory  negligence.  Birmingham  Water- 
Works  Co.  V.  Hubbard,  86  Ala.  179  (1887). 
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The  question  for  determination  In  the  above  c 
was  whether  the  act  of  the  foreman,  which  pro- 
duced  the  injury,  incidentally  grew  out  of  the  au- 
thority conferred  upon  him  by  the  defendant  as 
his  master,  and  whether  such  act  would  fairly  and 
reasonably  be  implied  as  an  act  authorized  to  be 
done  by  the  servant  in  the  master's  absence  and 
in  a  given  emergency  in  the  furtherance  of  bis 
business,  the  court  holding  that  If  the  act  of  the 
foreman  was  bona  fide  in  the  preservation  or  fur- 
therance of  the  master's  interest  the  defendant  was 
liable,  but  if  it  were  done  to  further  the  interest  of 
the  foreman  himself  the  defendant  was  not  liable. 
Ibid. 

In  Denver,  S.  P.  &  P.  R,  Co.  v.  Conway,  8  Colo.  1, 
54  Am.  Rep.  587  (1884),  damages  were  claimed  by 
reason  of  the  burning  of  defendant's  building  and 
the  explosion  of  gunpowder  therein  contained, 
through  the  negligence  of  the  defendant,  wbo  had 
notice  of  a  defective  flue  and  that  the  building- 
was  therefore  unsafe  and  liable  to  take  flre.  and 
also  that  the  plaintiff's  property  was  in  close 
proximity,  notwithstanding  which  be  carelessly 
and  negligently  stored  giant  powder  and  ex- 
plosive  caps  in  the  building,  thereby  occasioning 
the  explosion  and  injuring  the  plaintiff.  The  court 
held  the  company  liable,  inasmuch  as  arUflcial 
persons,  like  natural  ones,  are  liable  in  damages 
for  acts  of  negligence  imputable  to  them  whereby 
injuries  result  to  third  parties,  a  corporation  act> 
ing  through  its  officers  and  employ^  who,  in  the 
exercise  of  their  respective  functions  and  to  that 
extent,  represent  the  corporation,  the  rules  and 
principles  of  law  applicable  to  the  relation  of  mas- 
ter and  servant  applying  equally  to  corporations 
and  their  agents,  the  damages  resulting  from  tbe 
negligence  of  t>oth  classes  of  persons  being  meas- 
ured in  the  same  manner. 

So  in  Laflin  &  U.  Powder  Co.  v.  Teamey,  131  lU. 
322,  7  L.  R.  A.  262  (1890),  where  the  action  was 
brought  to  recover  damages  to  plaintiff's  premtees 
resulting  from  the  explosion  of  defendant's  pow- 
der  magazine,  the  plaintilTs  buildings  and  the  de- 
fondant's  magazine  being  located  in  dose  prox- 
imity to  each  other,  the  latter  being  situated  so  as 
to  iiiflict  serious  Injury  upon  the  plaintiff^s  person 
or  property  in  case  of  an  explosion,  the  court 
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cases  hereafter  cited),  a  chisel,  used  by  a 
workman  upon  a  building,  fell  upon  and  in- 
iured  a  ffirl  while  passing  upon  the  street 
below.  It  was  held  that  a  prima  facie  case 
of  negligence  was  established,  and  that  the 
rule  as  declared  in  section  60  of  Shearman 
and  Kedfield  on  Negligence  was  sound  law 
and  controlling. 

While  there  is  some  discord  existing  in  the 
New  York  authorities  as  to  the  true  doctrine 
upon  this  question,  still  they  are  largely  in 
line  with  the  cases  we  have  above  cited. 
MuUeyi  v.  St.  John,  57  N.  Y.  567,  15  Am. 
Rep.  530,  is  a  leading  case  upon  the  question, 
ana,  while  it  has  been  vigorously  assaulted 
at  various  times  during  the  past  twenty 
years,  it  still  stands  as  a  declaration  of  law 
by  the  courts  of  that  state,  not  weakened 
and  mutilated  by  such  assaults,  but  rather 
strengthened  and  unscathed.  In  Ca/talin  v. 
Cochran,  I  N.  Y.  S.  R.  583,  negligence  was 
inferred  from  the  fact  of  a  chisel  falling  from 
a  building  where  workmen  were  engaged, 
and  striking  plaintiff  when  walking  upon  the 
street.  A  case  to  the  same  effect  is  Ooll  v. 
Manhattan  R.  Co,.  25  Jones  «&  S.  74.  MuUen 
V.  St.  John  is  expressly  approved,  and  the 
doctrine  for  which  we  are  here  contending 
ratified  to  its  full  limits,  in  the  very  recent 


case  of  Volkmar  v.  Manfiattan  R.  Co. ,  134  N. 
Y.  418. 

As  supporting  a  contrary  doctrine,  one  of 
the  leading  cases  is  Young  v.  Bran^ord,  12 
Lea,  232.  Yet  in  the  report  of  that  case  we 
find  the  following  language :  **  At  the  same 
time,  the  fact  that  there  was  an  explosion, 
which  is  not  an  ordinary  incident  of  tbe  use 
of  a  steam  boiler,  ought  to  have  some  weight, 
inasmuch  as  it  may  be  out  of  the  power  of 
the  aggrieved  party  in  some  instances  to 
prove  any  more.  The  reasonable  rule  would 
seem  to  be  that  laid  down  l?y  Judge  Wallace  : 
'That  from  the  mere  fact  of  an  explosion  it  ia 
competent  for  the  jury  to  infer,  as  a  proposi- 
tion of  fact,  that  there  was  some  neirligence 
in  the  management  of  tbe  boiler,  or  some 
defect  in  its  condition. '  "  Another  case  ia 
Iluf  V.  Austin,  46  Ohio  St.  386,  a  case  which 
relies  for  support  in  part  upon  Losee  v. 
Buchanan,  51  N.  Y.  476,  10  Am.  Rep.  623. 
Yet  in  Mullen  v.  St.  John  the  Losee  Oa$e  was 
expressly  held  to  be  not  in  point  by  reason 
of  the  presence  of  other  evidence.  Cosulich 
V.  Standard  Oil  Co.,  122  N.  Y.  118.  is  the 
latest  authority  to  which  our  attention  has 
been  directed  holding  these  views.  It  cites 
the  Tennessee  and  Ohio  cases,  and  also  relies, 
as  do  others  of  these  cases,  upon   a  general 


held  that  such  magazine  was  a  private  ouisanoe, 
and  that  therefore  the  defendant  was  liable 
whether  the  powder  was  caref  uUy  kept  or  not,  the 
question  of  care  or  want  of  care  not  being  involved 
in  all  action  for  injuries  resulting  from  a  nui- 
sance; and  that  if  actual  injury  resulted  from  the 
keeping  of  the  gunpowder  the  person  keeping  it 
was  liable  therefor,  even  though  the  explosion  was 
not  chargeable  to  his  personal  negligence. 

Again,  where  the  evidence  showed  that  the  ex- 
plosion of  oils  was  the  probate  and  proximate 
consequence  of  the  keeping  and  stormg  o Fine  same 
in  an  inflammable  frame  building  through  whose 
cracks  sparks,  falling  from  any  passing  locomo- 
tive, might  at  any  time  have  started  a  fire,  the 
court  held  that  the  danger  might  have  been  fore- 
seen by  any  person  of  average  intelligence,  and 
that  therefore  the  defendant  was  liable,  and  that  it 
was  not  necessary  to  prove  that  the  Are  itself 
might  have  been  foreseen,  nor  that  i  he  defendant 
should  have  anticipated  the  loss  from  any  par- 
ticular source,  if  tbe  circumstances  were  such 
that  defendant  should  reasonably  have  been 
aware  of  tbe  danger  caused  by  the  sparks  of  an  en- 
gme,  the  burning  of  any  other  building  or  struc- 
ture in  the  vicinity,  or  the  carelessness  of  any  other 
person:  the  court  in  that  case  not  being  able  to 
say  as  a  matter  of  law  that  the  oils  had  not  been 
kept  an  unreasonable  time.  Wright  v.  Chicago  & 
N.  W.  R.  Co.  2r  111.  App.  200,  011  (1888). 

And  again,  in  Powers  v.  Harlow,  53  Mich.  607,  51 
Am.  Rep.  154  (1884),  damages  were  claimed  for  in- 
Jury  caused  by  the  negligence  of  defendant's  serv- 
ant in  leaving  a  dynamite  cartridge  in  a  common 
packing  box  upon  the  premises,  part  of  the  prem- 
ises having  been  leased  by  defendant  to  the  plain- 
tiff, over  which  the  plaintiff  and  his  firm  had  a 
right  of  way.  the  cartridge  exploding  and  injur- 
ing the  plaintiff's  child.  The  court  held  the  de- 
fendant liable,  even  though  the  box  in  which  the 
cartridge  was  found  was  labeled  ''powder,"  neither 
the  plaintiff  nor  his  child  being  able  to  read,  there 
being  no  contributory  negligence  on  their  part. 

In  MoAndrews  v.  Collerd,  42  N.  J.  L.  189, 192,  88 
Am.  Hep.  508  (1880),  a  railroad  company  had  legis- 
lative authority  to  construct  a  tunnel  and  con- 
tracted with  the  defendant  to  do  the  work.  The 
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defendant  constructed,  within  the  limits  of  a  city, 
a  magazine  for  the  explosive  material  used  in 
blasting  tbe rock,and, while  the  magazine  was  main- 
tained there  by  such  defendant  for  the  purposes 
of  such  construction,  the  materials  exploded  in  tbe 
night-time  and  damaged  the  surrounding  property, 
among  wbich  were  houses  belonging  to  plaintiff. 
The  court,  in  an  action  for  damages,  held  that  the 
authority  vested  in  the  company  did  not  include 
authority  to  use  materials  of  a  dangerous  nature 
which  would  Jeopardize  the  person  or  property  of 
others,  although  such  materials  might  be  necessary 
for  the  work,  the  legislative  authority  being  no 
protection  against  a  private  action  for  damages 
arising  from  a  nuisance,— following  the  doctrine 
laid  down  in  Hay  v.  Cohoes  Co.  2  N.  Y.  158.  51  Am. 
Dec.  279  (1849);  Tremain  v.  Cohoes  Co.  2  N.  Y.  188, 51 
Am.  Dec  284  (1849). 

So  in  AUison  v.  Western  N.  C.  R.  Co.,  64  N.  C.  382 
(1870).  where  a  number  of  slaves  were  assigned  a 
room  for  living  purposes  in  wbich,  unknown  to 
them,  there  was  an  open  keg  of  powder  under  their 
sleeping  bunk,  while  one  of  such  slaves  was  in 
search  of  his  hat  with  a  lighted  torch  the  powder 
exploded  and  injured  him.  It  was  held  the  com- 
pany was  liable  for  negligence  as  bailee  for  the  in- 
juries caused  to  the  slave  by  reason  of  such  explo- 
sion, though  the  bailee  did  not  know  of  the  pres- 
ence of  tbe  powder,  the  same  having  been  placed 
there  by  his  servant  in  the  course  of  his  employ- 
ment, and  that  it  made  no  difference  that  the  serv- 
ant was  not  the  immediate  servant  of  the  bailee, 
but  the  servant  of  contractors  who  were  the  agents 
of  the  bailee. 

Again,  in  Tissue  v.  Baltimore  &  O.  R.  Co.,  112  Pa. 
91,  56  Am.  Rep.  310(1886),  where  the  dynamite  maga- 
zine, from  the  explosion  of  which  plaintifTs  intes- 
tate lost  his  life,  was  placed  in  the  position  which  it 
occupied  by  the  direction  of  the  superintendent  of 
the  work  upon  the  defendant  railroad,  the  court 
held  that,  so  far  as  it  concerned  subordinate  em- 
ployes, it  was  the  act  of  the  corporation  itself,  and 
could  not  be  attributed  to  any  of  the  fellow  serv- 
ants of  the  deceased,  and  that  therefore  the  com- 
pany was  liable,  as,  although  it  was  true  that  the 
master  did  not  warrant  the  absolute  safety  of  those 
he  employed  to  do  his  work,  yet  he  was  bound  to 
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statement,  found  in  Thompson  on  Negligence 
(p.  227),  namely :  "But  it  is  believed  tbat 
it  is  never  true,  except  in  contractual  rela- 
tions, that  the  proof  of  tlie  mere  fact  that  the 
accident  happened  to  the  plaintiff,  without 
more,  will  amount  to  evidence  of  negli- 
gence on  the  part  of  the  defendant. "  The  case 
cited  by  Mr.  Thompson  in  no  way  supports 
this  text,  if  the  text  is  to  be  construed  as 
the  Co$ulich  Com  seems  to  construe  it,  and 
the  learned  author's  illustrations,  which  im- 
mediately follow,  conclusively  indicate  that, 
in  making  the  statement  quoted,  he  never 
contemplated  for  it  any  such  construction  as 
the  New  York  court  seems  to  give  it.  This 
is  doubly  apparent  when  we  see  that  upon 
the  same  page  he  indorses  the  doctrine  of 
Byrne  v.  Boodle,  supra.  Indeed,  the  author 
prefaces  his  whole  discussion  of  the  question 
of  rea  ipsa  loquitur  by  a  report  in  full  of  the 
celebrated  case  of  Keaimey  v.  London,  B.  c& 
8.  C.  a.  Co.,  supra,  the  doctrine  of  which 
he  fully  indorses,  and  which  in  no  sense  was 
a  case  of  contractual  relation.  Beyond  all 
this,  the  Volkinar  Case,  already  cited,  is  a 
later  expression  emanating  from  the  New 
York  court,  and  earlier  cases  coming  from  the 
same  source,  if  opposed  to  the  doctrine  there 
declared,  must  give  way. 


There  is  another  class  of  cases  in  all  es- 
sentials fully  supporting  our  views  upon  this 
question  of  negligence.  These  cases  arise 
in  the  destruction  of  property  caused  by  fire 
escaping  from  locomotive  engines,  and, 
while  there  is  some  conflict  in  the  authorities 
as  to  the  true  rule,  it  is  said  in  Shearman  and 
Kedfield  o\i  Negligence  (sec.  676)  :  '•The 
decided  weight  of  authority  and  of  reason  is 
in  favor  of  holding  that,  "the  origin  of  the 
fire  being  fixed  upon  the  railroad  company, 
it  is  presumptively  chargeable  with  negli- 
gence, and  must  assume  the  burden  of  prov- 
ing that  it  had  used  all  those  precautions  for 
confining  sparks  or  cinders  (as  the  case  may 
be),  which  have  been  already  mentioned  as 
necessary.  This  is  the  common  law  of  Eng- 
land, and  the  same  rule  has  been  follow^ 
in  New  York  and  Maryland,"  etc.,  citing 
many  other  states.  While  we  have  not 
deemed  it  necessary  to  verify  the  correctness 
of  the  statement  of  the  authors  as  to  all  the 
states  mentioned,  we  do  say  there  are  num- 
berless cases  supporting  the  text.  See  Piggot 
v.  EitsUrn  Counties  R.  Co.  8  C.  B.  229 ; 
LouifttilU  cfe  N'.  R.  Co.  v.  Reese,  85  Ala.  497 ; 
Spaulding  v.  Cldtago  cfe  iV.  W.  R.  Co.  90 
Wis.  110, — citing  many  cases. 

In  this  state  the  question  has  never  been 


take  heed  tbat  he  did  not,  throuerh  his  own  want  of 
care,  expose  hia  rarvants  to  unneoeosary  risks  or 
daugrers,  either  from  the  character  of  the  tools 
with  which  he  supplied  them,  or  the  place  in  whioh 
he  required  them  .to  operate. 

Tu  that  case  the  court  Stated  that  the  question 
whether  a  su  peri  o  ten  dent  of  a  railroad  company  In 
placiDfr  a  dynamite  inafrazlne  where  it  was  placed 
ought  to  have  known  that  he  was  exposiuflr  men 
operating  the  road  to  unnecessary  danger  was  one 
for  the  Jury,  and  that  the  fact  that  such  superin- 
tendent was  Ignorant  of  the  peculiar  properties  of 
the  material  which  he  was  intrusted  to  handle  was 
no  excuse  for  the  company,  in  an  action  brought 
to  recover  damages  for  injuries  eustained  by  reason 
of  an  explosion  of  such  dynamite. 

And  again,  where  the  plaintiff^s  storehouse  was 
injured  through  the  negligence  of  the  defendant, 
who  kept  gasoline  stored  upon  his  premises  in  an 
unsafe  condition,  the  plaintiff  was  allowed  to  re- 
cover,  there  being  no  contributory  negligence,  the 
mere  fact  that  he  built  in  close  proximity  to  the 
defendant's  warehouse  not  of  itself  bemg  sufficient 
to  show  negligence  on  his  part,  as  he  had  a  right  to 
expect  the  defendant  to  exercise  due  care  in  con- 
ducting his  business.  Waters-Pierce  Oil  Co.  v. 
King,  6  Tex.  Civ.  App.  98  (1894). 

So  also.  In  Uolhns  v.  Farley,  22  N.  Y.  Week.  Dig. 
848.  100  N.  Y.t  eao,  mem.  (1885),  where  action  was 
brought  to  recover  damages  caused  by  the  ex- 
plosion of  dynamite  cartridges  used  by  defendants 
in  blasting,  the  evidence  showing  that  such  cart- 
ridges were  negligently  placed  in  contact  with  a  hot 
steam  pipe,  the  question  was  whether  the  evidence 
was  sufficient  to  sustain  the  verdict,  the  court  af- 
firming the  Judgment  of  the  court  below  in  the 
plaintifTs  favor. 

In  the  following  cases,  however,  the  courts  held 
that  no  liability  rested  upon  the  defendants  In 
such  cases: 

In  the  case  of  Parrott  v.  Wells  (The  Nitro-Glycer- 
ine  Case),  82  U.  8.  15  Wall.  524,  21  L.  ed.  206  (1873). 
damages  were  claimed  for  injuries  occasioned  to 
plain  tiff  *8  building  by  reason  of  the  explosion  of  a 
package  of  nitro-glycerine  which  defendants  had 
taken  upon  the  premises  for  the  purpose  of  discov- 
ering the  cause  of  a  leak  therein,  but  without 
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knowledge  of  the  dangerous  character  of  the  con- 
tents of  the  package,  or  an.vthing  to  arouse  their 
suspicions  as  to  the  same.  The  court  held  there 
was  no  negligence  on  the  part  of  the  defendant, 
who  handled  the  package  In  the  same  way  as  other 
packages  of  similar  outward  appearance. 

In  the  above  case  the  defendants  leased  the  prem- 
ises in  question  from  the  plaintiff  upon  conditions 
prohibiting  the  receipt  or  storage  of  ''gunpowder, 
alcohol,  or  any  other  articles  dangerous  from  tbetr 
combustibility,"  and  the  defendants  occupied  the 
building,  subject  to  the  terms  of  the  lease,  as  bank- 
ers and  expressmen,  and  for  the  purposes  therein 
stated. 

So,  in  Russell  v.  New  Jersey  8.  B.  Co..  10  Misc. 
593  (1894),  wherein  damages  were  claimed,  under 
section  UT2  of  the  Revised  Statutes  of  the  Unfced 
States,  enacted  to  prevent  the  carrying  of  certain 
articles  therein  mentioned  on  steamboats  oarrylng^ 
passengers,  for  injuries  caused  by  the  explosion  of 
a  steam  cylinder  containing  compressed  gas  de- 
livered to  the  defendant  company  for  transporta- 
tion, the  question  being  whether  the  article  in 
question  came  within  the  provisions  of  the  stat- 
ute—the court  held  that  it  did  not,  as  it  was  proved 
that  such  article  was  not.  like  those  specified  in  the 
statute,  dangerous  in  consequence  of  its  inflamma- 
bility, the  danger  not  arising  from  the  article 
Itself,  but  from  the  use  to  which  the  article  wua 
put.  in  that  case  compressing  it  In  a  cylinder  not 
strong  enough  to  hold  it,  the  danger  being  in  over- 
charging the  cylinder,  and  not  in  the  elements  of 
the  article  itself. 

Again,  in  Murphy  y.  Smith,  19  a  B.  N.  8.  asi 
(1865).  where  damages  were  claimed  for  injuries 
sustained  by  plaintiff  through  an  explosion  of 
combustible  materials  used  in  the  defendants 
factory,  the  plaintiff,  a  boy  of  sixteen,  was  engaged 
In  storing  a  magazine  in  a  vesel.  in  the  presence  of 
a  fellow  workman,  who,  in  the  absence  of  the  fore- 
man or  general  manager,  assumed  the  manage- 
ment. The  evidence  showed  tbat  such  fellow 
workman  was  guilty  of  negligence  in  permittlnir 
an  inexperienced  person  to  perform  the  work. 
The  court  held  the  defendant  was  not  liable,  as.  in 
order  to  render  a  master  liable  for  an  injury  to  one 
in  his  employ  through  the  negligence  of  another 
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directly  passed  upon  as  to  whether  or  not 
negligence  will  be  presumed  from  the  fact 
of  sparks  escaping  from  a  locomotive  engine, 
and  the  destruction  of  grain  fields  resulting 
therefrom.  In  Buicfier  v.  Vaca  Valley  <t  V. 
L.  R.  Co.,  67  Cal.  518,  the  doctrine  is  in- 
ferentially  favored,  although  in  that  case 
the  plaintiff  placed  an  expert  witness  upon 
the  stand,  who  testified  that  "^a  perfect 
engine,  properly  equipped  and  properly  run, 
will  not  orclinarily  throw  out  sparks  suffl- 
•cient  to  start  a  fire."  This  line  of  evidence 
was  also  held  sufficient  to  establish  a  prima 
iacie  case  of  negligence,  in  HuU  v.  Sacramento 
Valley  R.  Co.,  14  Cal.  387,  78  Am.  Dec.  65«. 
and  Henry  v.  Southern  P.  B.  Co.,  50  Cal.  178. 
For  our  purpose  it  is  not  necessary  to  enter 
into  a  prolonged  investigation  to  determine 
why  this  evidence  of  the  expert  strengthened 
plaintiff's  case.  But,  taking  the  converse  of 
the  proposition,  let  us  assume  that  defend- 
ant's engine  was  a  perfect  engine,  properly 
•equipped  and  properly  run,  and  that,  not- 
withstanding such  conditions,  ft  would  ordi- 
narily when  in  use  throw  out  sparks  of  fire, 
leaving  in  its  wake,  as  it  passed  through  the 
•country,  property  destroved  and  possibly 
liveR  lost.  Certainly,  this  could  hardly  be 
tolerated  in  law.     Hence  we  fail  to  fully  ap- 


preciate the  importance  of  this  line  of  evi- 
dence. Such  conduct  upon  the  part  of  a 
railroad  company  would  render  it  guilty  of 
the  commission  of  a  nuisance,  and  liable 
in  damages  for  property  destroyed.  Cer- 
tainly, it  is  no  answer  to  such  a  condition 
of  things  to  say  that  the  legislative  grant  to 
the  corporation  to  do  business  with  the  aid 
of  steam  locomotives  carries  with  it  the  right 
to  destroy  the  property  of  adjoining  owners ; 
but,  rather,  we  must  assume  that  the  grant 
was  made  only  after  a  prior  determination  by 
the  same  legislative  power  that  n  perfect 
locomotive  engine,  properly  equipped  and 
properly  run,  will  not  ordinarily  throw  out 
sufficient  sparks  to  destroy  adjoining  prop- 
erty. It  is  only  upon  such  a  theory  that  the 
rieht  to  do  business  by  the  use  of  this  char- 
acter of  implement  was  ever  granted ;  and 
hence  we  again  say  that  it  may  be  considered 
doubtful  if  this  class  of  evidence  strengthens 
the  plaintiff's  case ;  for  it  is  but  proving,  as 
a  fact,  something  of  which  the  courts  and 
possibly  all  the  world  take  full  notice. 

In  the  case  at  bar,  following  the  lines 
murked  out  by  the  cases  last  cited,  re- 
spondents placed  before  the  court  expert  evi- 
dence to  the  effect  that,  if  the  correct  process 
of  manufacturing  and  handling  dynamite  waA 


person  b\bo  in  bis  employ.  It  nrnst  be  shown  tbat 
the  latter  was  placed  by  the  master  in  such  a  posi- 
tion of  trust  and  authority  as  to  be  fairly  con- 
sidered as  a  representative  in  the  establishment,  it 
not  beinir  shown  that  the  fellow  servant  filled  any 
other  position  in  relation  to  the  plaintiff  than  that 
of  a  fellow  workman. 

In  the  .case  ,of  Pillo  v.  Jones,  2  Abb.  App.  Dec. 
121  (1868),  action  was  brought  under  the  statute  for 
daroaflres  for  the  death  of  the  deceased,  which 
resulted  from  the  explosion  of  Oreworks  on  the 
premises  of  defendant,  who  was  a  dealer  in  gun- 
powder and  fireworks,  the  testimony  showing  that 
among  the  articles  so  kept  by  defendant  were 
colored  sigrnal  lights,  the  keeping  of  which  an  or- 
dinance of  the  corporation  probiblted  on  account 
of  the  danger  to  life  and  property.  It  was  not 
claimed  by  the  plaintiff  that  the  keeping  and  stor- 
ing of  the  fireworks  In  contravention  of  the  city 
ordinance  was  for  that  reason  alone  such  an  unlaw- 
ful act  as  to  bring  the  case  within  the  statute  au- 
thorizing a  recovery,  and  thetjourt  therefore  held 
that,  before  a  recovery  could  be  had.  It  was  neces- 
sary to  show,  either  that  the  defendant  was  guilty 
of  negligence  in  the  mode  of  keeping  and  storing 
or  handling  of  the  articles,  or  that  such  keeping 
and  storing  were  of  themselves  an  unlawful  act  at 
common  law,  because  a  common  nuisance  dan- 
gerous to  human  life. 

Where  in  railroad  construction  the  contractors, 
with  the  consent  of  the  company,  subcontracted 
the  rock  excavation  to  a  third  party,  the  under- 
standing being  that  the  rock  was  to  be  removed  by 
blasting  with  nitro-glycerine,  and  negligence  waa 
charged  in  the  use  of  such  material  on  the  premises 
owned  by  the  company,  the  party  mjured  being 
an  employ^  of  the  subcontractor,  selected  by  him  to 
take  charge  of  the  nitro-glyoerlne  used  in  the 
works,  the  facts  showed  that  after  the  subletting 
of  the  contract  permission  was  granted  by  the 
•engineer  of  the  defendant  company  for  the  erect- 
ing of  a  magazine  for  the  storage  of  oil  necessary 
for  executing  the  work;  that  the  contract  with  the 
original  contractor  stipulated  that  he  should  not 
be  at  liberty  to  sublet  without  oo^nt,  and  tbfftno 
subcontract  should  relieve  him  from  liabilities 
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under  the  contract;  and  that  competent  foremen, 
workmen,  and  experienced  mechanics  were  to  be 
employed;  but  it  was  not  shown  that  these  provi- 
sions were  incorporated  in  the  contract  with  the 
subcontractor;  and  It  was  also  shown  that  the  mag- 
azine, as  located  when  used  for  the  storage  of  nitro- 
glycerine, was  a  public  nuisance,  and  that  the 
engineer  of  the  company  was  Its  agent  In  consent- 
ing to  such  use;  that  the  party  employed  to  super- 
intend such  storage  was  an  improper  person.  The 
liability  of  the  company  was  sought  to  be  placed 
on  two  grounds:  First,  that  the  person  so  employed 
was  Its  servant:  and,  second,  tbat  the  Injury  re- 
sulted from  the  nuisance  maintained  upon  the 
land  with  the  company^s  consent.  The  court  held 
that  such  party  was  not  the  servant  of  the  com- 
pany, and  that  therefore  the  company  could  not 
be  held  liable  for  injuries  resulting  from  his  negli- 
gence. Cuff  v.  Newark  &  N.  Y.  R.  Co.  35  N.  J.  L. 
17, 10  Am.  Kep.  205  (1870). 

8o,  In  Weed  v.  Barney,  46  N.  Y.  344,  6  Ajoi.  Rep.  96 
(1871),  where  action  was  brought  to  reaver  com- 
pensation for  merchandise  destroyed  by  the  ex- 
plosion of  a  package  of  nitro-glycerine  while  such 
package  was  In  the  defendants*  warehouse,  the 
nitro-glycerine  being  artfully  concealed  so  that 
the  contents  of  the  package  were  not  known  to 
the  defendants,  who  were  warehousemen  and  gen- 
eral carriers.  The  goods  were  shipped  C.  O.  D.  and 
the  consignee  was  notified  from  time  to  time  of 
<  their  presence  and  requested  to  remove  them, 
which  be  promised  but  failed  to  do,  and  the  court 
held  the  defendants  not  liable,  being  considered  as 
Iwarehousemen,  and  not  as  common  carriers. 

Again,  in  Abrahams  v.  California  Powder  Works 
(N.  M.)  8  L.  R.  A.  378  (1890).  where  compensation 
was  claimed  for  injuries  to  plalntilTs  building 
caused  by  an  explosion  of  powder  stored  in  a  pow- 
der house  erected  and  maintained  by  the  defend- 
ants,  it  was  held  that  the  ownership  of  gunpowder 
which  had  been  sent  for  sale  on  commission  did 
not  render  the  owners  liable  for  an  explosion 
which  occurred  while  the  powder  was  In  the  hands 
of  the  consignees. 

And  where  an  agreement  between  a  railroad 
company  and  its  contractor  for  the  construction 
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carefully  carried  out,  an  explosion  would  not 
occur.  This  evidence  is  stronger  than  in 
the  smokestack  cases,  for  here  it  declares  as 
a  certainty  what  there  is  only  stated  to  be  the 
probable  or  ordinary  result  -.  but,  be  that  as 
it  may,  if  this  character  of  evidence  was 
relevant  and  material  in  the  smokestack 
cases,  it  is  equally  relevant  and  material 
here.  If  it  was  sufficient  there  to  complete 
and  perfect  a  prima  facie  case  of  negligence, 
it  is  ample  here  to  do  the  same.  Again,  if 
appellant  had  the  right,  under  the  laws  of  the 
state,  to  manufacture  dynamite  (which  is 
conceded),  and  if,  by  reason  of  the  existence 
of  such  rieht,  courts  may  assume  that,  if 
dynamite  Is  properly  handled  in  the  pro- 
cess of  manufacture,  explosions  will  not 
probably  occur,  then  resoondents'  case  is 
doubly  proved,  for  here  we  have  not  only  the 
presumption  of  the  existence  of  certain'con- 
ditions,  but  the  evidence  of  witnesses  as  to 
the  existence  of  them. 

In  concluding  this  branch  of  the  case,  we 
can  only  reiterate  that  the  true  rule  appears 
to  be  found  in  section  60  of  Shearman  and 
Hedfield  on  Negligence,  which  we  have 
already  quoted ;  and.  gauging  this  case  by 
the  test  there  prescribed,  a  prima  facie  case 
of  negligence  was  established  by  respondents' 
evidence.     This  case  seems  to  clearly  come 


within  the  provisions  of  the  rule  there  de- 
clared. There  is  nothing  to  distinguish  it 
in  principle  from  the  army  of  cases  that  have 
been  held  to  come  directly  within  its  pro- 
visions. Appellant  was  engaged  in  the  manu- 
facture of  dynamite.  In  the  ordinary  course 
of  things,  an  explosion  does  not  occur  in  such 
manufacture  if  proper  care  is  exercised.  An 
explosion  did  occur,  ergo,  the  real  cause  of 
the  explosion  being  unexplained,  it  is  proba- 
ble that  it  was  occasioned  by  a  lack  of  proper 
care.  The  logic  is  unassailable,  and  the 
principle  of  Taw  of  presumptions  of  fact 
erected  thereon  is  as  sound  as  the  logic  upon 
which  it  is  based. 

3.  Questions  of  negligence  in  the  storage 
of  the  gunpowder  become  unnecessary  to  con- 
sider, owing  to  our  views  upon  the  main 
question  discussed.  Neither  do  we  find  any- 
thing in  the  record,  bearing  upon  the  measure 
or  amount  of  damages  declared  and  decreed 
by  the  court,  demanding  a  new  trial  of  the 
case. 

wFor  the  foregoing  reasons,  tfie  judgment  and 
order  are  afflnned. 

We  concur :    Van  Fleet,  */. ;  Harrison, 


Rehearing  denied. 


of  a  railroad  contained  a  clause  for  the  storage  of 
nitro-glycenne  necessary  for  the  operations  of 
blasting  in  the  construction  of  suob  works,  and  the 
evidence  showed  that  at  the  time  of  the  accident 
oil  belonging  to  third  parties  had  been  stored 
upon  such  premises  without  the  knowledge  or 
consent!of  the  company  or  of  the  contractors,— the 
court  held  that  the  company  was  not  liable  for 
in  juries  sustained  by  an  explosion  occasioned  in 
flUing  an  order  for  the  sale  of  the  oil  so.wrongfuUy 
stored  upon  the  premises.  CufT  v.  Newark  k  N.  Y. 
R.  Co.  9upra, 

In  Slayton  v.  Fremont,  E.  &  M.  V.  R.  Co.,  40  Neb- 
840  (1804),  the  evidence  showed  that  the  company 
had  torpedoes,  necessary  to  the  operation  of  its 
road,  deposited  and  kept  in  an  untenanted  section- 
house,  the  doors  and  windows  of  which  were  se- 
curely fastened,  access  to  the  building  and  the 
removal  of  the  torpedoes  t)eing  effected  by  chil- 
dren opeAiog  the  windows,  in  consequence  of 
which  an  explosion  occurred  causing  injury.  The 
court  held  the  defendant  not  liable,  and  that  the 
court  below  should  have  directed  a  verdict  for  de- 
fendant, there  being  no  evidence  to  support  the 
action. 

i^gain,  in  Foley  v.  Chicago  &  N.  W.  H.  Co.,  48  Mich- 
022,  42  Am.  Rep.  481  aS82),  where  the  negUgence 
charged  against  the  defendant  was  the  sending  of 
the  plaintiff^s  intestate  into  the  vicinity  of  a  dan- 
gerous explosive,  nitro-glycerine,  received  for  the 
purpose  of  being  switched  over  its  track,  without 
informing  or  cautioning  him  of  the  danger,  th^ 
company  was  held  not  liable,  inasmuch  as  It  had  a 
right  to  assume  that  due  care  had  been  exercised  in 
packing  the  substance  in  question,  the  loading  of 
the  cars  being  performed  i>y  the  manufacturer's 
own  servants,  the  intestate's  only  duty  being  to 
see  that  the  car  in  question  was  properly  switched, 
the  switchman  exercising  no  control  over  the 
action  of  the  parties,  and  having  a  general  knowl- 
edge of  the  character  of  the  article. 

So,  in  Walker  v.  Chicago,  R.  I.  &  P.  R.  Co.,  71  Iowa, 
658  (1887),  where  damages  to  plaintiff's  building 
were  caused  by  the  explosion  of  f^un powder  in  a 
box  car  standing  on  a  side  track  in  the  freight  yard 
29  L.  R.  A. 


of  the  defendant  company,  and  the  facts  showed 
that  the  same  had  been  received  for  transportation 
by  the  company,  which  had  tendered  it  to  another 
railroad  company  to  be  conveyed  over  its  line  to  ita 
destination,  but.  the  latter  company  refusing  to  re- 
ceive It,  the  defendant  company  placed  it  upon  its 
own  side  track  to  await  orders  as  to  its  future  dis- 
position, the  fire  occurring  after  it  had  remained 
on  the  track  for  at>out  twenty-four  hours,  the  de^ 
fendant  using  all  diligence  to  extinguish  the  fire,— 
the  court  held  that  the  facts  disclosed  no  sufficient 
ground  for  action  against  the  company,  there 
being  no  evidence  of  negligence  in  storing  the  car, 
the  relation  between  the  parties  not  t)eing  such 
that  the  law  would  presume  negligence  in  the  de- 
fendant by  the  mere  fact  that  the  plaintiff's  prop- 
erty was  injured. 

In  Socola  v.  Chess-Carley  Co..  d9  La.  Ann.  344 
(1887),  the  Ure  originated  in  a  warehouse  adjoining 
the  plaintiff's  mill,  a  barrel  of  petroleum  oU  or 
fluid  used  for  illuminating  purposes  in  the  mill 
being  stored  in  such  warehouse.  The  facts  showed 
that  the  mill  employ^  were  engaged  after  midnight 
in  drawing  oil  from  the  barrel,  when  the  explosion 
occurred.  The  plaintiff's  contention  was  that  the 
defendant  was  responsible  for  the  reason  that 
the  order  sent  to  defendant  was  for  a  barret  of 
puroline.  a  burning  fluid  which  could  be  used  for 
illuminating  purposes  with  safety,  and  that  in- 
stead the  defendant  shipped  a  barrel  of  gasoline,  a 
dangerous  fluid,  plaintiff  alleging  fraud  of  the  de- 
fendant in  causing  the  barrel  to  be  branded  as 
"puroline,"  and  purposely  omitting  to  markit**dan- 
gerous  and  explosive,"  through  which  deception 
plaintiff  was  barred  from  suing  or  recovering  upon 
his  insurance  policy.  The  court  held  with  respect 
to  the  fraudulent  imposition  or  deception  that  the 
defendant  was  not  guilty,  the  difference  between 
the  articles  being  hardly  perceptible,  the  package 
containing  the  stamp  ^'explosive  and  dangerous,'* 
as  required  by  the  Act  of  1877,  under  the  author* 
ity  of  the  state  itself,  and  that  the  plaintiff's  fire 
was^occasioned  by  the  negligent  act  of  his  servants 

E.  W. 
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A  railroad  company  is  not  liable  for  in- 
juries received  by  a  passenger  from  an 
aooideotal  blow  by  one  of  its  employ^  while 
makinsr  a  playful  attempt  to  strike  another  em- 
ploy6,  as  the  act  Is  not  within  the  line  of  his  em- 
ployment. 

(June  19, 1895.) 

APPEAL  by  plaintiflf  from  a  judgment  of 
the  Circuit  Court  for  Colbert  County  in 
favor  of  defendant  in  an  action  brought  to  re 
cover  damages  for  personal  injuries  alleged  to 
have  been  caused  by  the  negligence  of  a  serv- 
ant for  whose  conduct  defendant  was  re 
sponsible.     Affirmed. 

The  facts  sufficiently  appear  in  the  opinion. 

Messrs.  Jackson  ft  Sawtelle  and  Jo- 
seph H.  Nathan  for  appellant. 

Messrs.  Humes*  Shelley  ft  Speake»  for 
appellee: 

The  liability  of  the  master  for  intentional 
acts  which  constitute  legal  wrongs  can  only 
arise  when  that  which  is  done  is  within  the 
real  or  apparent  scope  of  the  master's  business. 
It  does  not  arise  when  the  servant  has  stepped 
aside  from  his  employment  to  commit  a  tort 
which  the  master  neither  directed  in  fact  nor 
could  be  supposed  from  the  nature  of  his  em- 
ployment to  have  authorized  or  expected  his 
servant  to  do. 

Cooley,  Torts,  p.  585;  Crocker  v.  New  Lon- 
don, W.  d  P.  R.  Co.  24  Conn.  240;  WHght  v. 
Wilcox,  19  Wend.  348, 82  Am.  Dec.  507;  Pitts, 
burg,  A.  d  M.  Pom.  R.  Co.  v.  Donahue,  70  Pa. 
119;  Rounds  v.  Delaware,  L.  dk  W.  R,  Co.  64 
N.  Y.  129,  21  Am.  Rep.  597;  Wood,  Mast.  & 
8.  580.  581;  Emnsville  dc  C.  R.  Co.  v.  Baum, 
26  Ind.  70. 

If  a  servant  wholly  for  a  purpose  of  bis  own, 
disregarding  the  object  for  which  he  is  em- 
ploy^, and  not  intending  by  his  act  to  execute 
It,  does  an  injury  to  another  within  the  scope 
of  his  employment,  the  master  is  not  liable. 

Cooley,  Torta.  537.  iwte. 

The  master  is  not  liable  for  the  tortious  acts 
of  a  servant  unless  done  within  the  scope  and 
range  of  his  employment. 

Gilliam  v.  South  dk  North  Ala.  R.  Co.  70  Ala. 
268;  Motdle  dt  0.  R.  Co.  v.  SeaUs,  100  Ala.  868. 

The  question  is,  **Can  the  act  l)e  fairly  and 
reasonably  implied  as  one  authorized  to  be 
done  by  the  servant  in  the  roaster's  absence, 
and  in  the  given  emergency,  in  furtherance  of 
the  master's  business? 

Birmingham  Water-  Works  Co.  v.  Hubbard^  85 
Ala.  179. 

Haralson,  </.,   delivered  the  opinion  of 
the  court: 
We  examine  the  single  question  presented 

NoTB.— As  to  liability  of  carrier  for  assaults  upon 
passenffers.  see  note  to  Davis  v.  Hou^htelin  (Neb.) 
14  L.  R.  A.  737. 
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by  the  defense  and  alone  considered  by  the 
appellant, — that  the  defendant  is  not  guilty 
for  the  reason  that  the  injury  complained  of 
was  not  inflicted  on  plaintiff  b^  the  defend- 
ant's servants  or  employes  while  they  were 
acting  within  the  range,  but  outside,  of  the 
authority  conferred  by  defendant  on  them. 
Other  errors  assi^^ned  are  not  insisted  on  in 
the  argument  filed,  and  are  therefore  treated 
as  waived.  The  question  presented  has  been 
well  considered  by  this  and  many  other 
courts.  It  was  recently  before  us  in  the  case 
of  Lampkin  v.  Louisrille  dc  N.  R.  Co.  (Ala.) 
17  So.  Rep.  448,  in  which,  as  the  result  of 
the  authorities  there  cited,  it  was  stated,  as 
the  well-settled  rule,  that  the  carrier's  ob- 
ligation was  to  protect  its  passengers  against 
the  violence  and  insults  of  its  own  servants 
and  of  stranirers  and  copassengers ;  that  a  con- 
tract exists  between  a  common  carrier  and  its 
passengers  to  use  all  reasonable  exertion  to 
protecfthem  from  injury  from  fellow  passen- 
gers, and  its  agents  in  charge  of  the  train. 
In  an  earlier  case  it  was  said  that  ''the 
clearly  established  doctrine  now  is,  that  rail- 
road corporations  are  liable  for  all  acts  of 
wantonness,  rudeness,  or  force,  done  or 
caused  to  be  done  by  their  agents  or  employes, 
if  done  in  and  about  the  business  or  duties 
assigned  to  them  by  the  corporation ;  and 
the  rule  of  vindictive  or  punitive  damages 
against  such  corporations  for  abuse  by  their 
employes  of  the  duties  and  powers  confided 
to  them  is  the  same  as  that  which  ap- 
plies to  natural  persons,  who  are  guilty  of 
such  misconduct.  It  is  confined,  however, 
to  abuses  perpetrated  in  the  line  of  duties 
assigned  to  them,  and  does  oot  extend  to 
any  tort,  wantonness,  or  wrongful  act  the  em- 
plov^s  may  commit  in  matters  not  connected 
with  the  service  of  the  railroad  corporation. 
In  the  line  of  their  assigned  duties,  they 
stand  in  the  place  of  the  corporation  ;  without 
that  line,  the  corporation  is  bound  bv  nothing 
thejr  may  do."  Louisville  db  N.  R.  Co.  v. 
Whitman,  79  Ala.  825.  The  same  principle 
had  been  differently  but  very  clearlv  ex- 
pressed in  Gilliam,  v.  South  dk  North  Am.  R. 
Co.,  70  Ala.  268.—" that  if  the  employe, 
while  acting  within  the  scope  of  the  au- 
thority of  the  employment,  do  an  act  in- 
jurious to  another,  either  through  negli- 
gence, wantonness,  or  intention,  then  for 
such  abuse  of  authority  conferred  upon  him, 
or  implied  in  his  employment,  the  master 
or  employer  is  responsible  in  damages  to 
the  person  thus  injured.      But  if  the  agent 

So  beyond  the  range  of  his  employment  or 
uties,  and  of  his  own  will  do  an  unlawful 
act  injurious  to  another,  the  agent  is  liable, 
but  the  master  is  not. "  The  principle  settled 
in  these  and  many  other  similar  adjudica- 
tions is  not  disputed,  but  its  application  to 
the  cases  as  they  occur  gives  rise  to  con- 
tinued disputations.  What  is  meant  by  the 
words,  ''while  acting  within  the  range  of 
the  authority  of  the  employment  of  the  serv- 
ant," is  made  the  ground  for  contention  in 
each  case.  But  that  seems,  also,  to  be  well 
settled  on  authority,  and  while  it  is  often  a 
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matter  of  nice  adjustment  to  the  facts  of  a 
case,  it  has  been  made  clear  enough  not  to  be 
of  ver^  difficult  application.  It  is  said,  on 
the  point  under 'consideration,  that  the  rule 
of  the  responsibility  of  the  master  for  the  acts 
of  his  servants  ^does  not  apply  simply  from 
the  circumstances  that  at  the  time  when  the 
injury  is  inflicted  the  person  inflicting  it  is 
in  the  employment  of  another ;  but  that,  in 
order  to  make  the  master  liable,  the  act  in- 
flicting the  injury  must  have  been  done  in 
pursuance  of  an  express  or  implied  authority 
to  do  it.  That  is,  it  must  be  an  act  which 
is  fairly  incident  to  the  employment ;  in  other 
words,  an  act  which  the  master  has  set  in 
motion.  .  .  .  And  generally,  where  the 
injury  results  from  the  execution  of  the  em- 
ployment the  master  is  liable."  2  Wood, 
Railwa3r  Law,  §  316.  In  explanation  of  the 
rule,  this  court  long  ago  held,  as  the  result 
of  the  authorities  examined  and  cited,  that 
when  the  servant  is  in  the  pnerformance  of  his 
master's  orders  or  authorized  acts,  and  in 
the  doing  thereof  conducts  himself  so  negli- 
gently or  unsk  ill  fully  that  injury  results 
to  another,  then  the  doctrine  of  respondeat 
mperior  applies,  and  the  master  will  be  lia- 
ble in  an  action  on  the  case ;  but  that,  for  the 
acts  of  the  agent  willfully  and  intentionally 
done  without  the  command  and  authoriza- 
tion of  the  master,  the  servant,  and  not  the 
master,  is  liable ;  and  that  the  rule  has  no  ap- 
plication when  the  servant  actually  wills 
and  intends  the  injury,  or  steps  aside  from 
the  purpose  of  the  agency  committed  to 
him.  and  inflicts  an  independent  wronj?.  Cox 
V.  Keahsy,  36  Ala.  340,  76  Am.  Dec.  325. 
So,  we  find  it  held  that  where  a  slave,  being 
a  passenger  on  a  steamboat,  was  wounded  by 
a  gun  negligently  discharged  by  the  second 
engineer  of  the  boat,  the  captain,  in  an  action 
against  him  for  the  injury,  was  held  not  to 
be  liable,  because  the  discharge  of  the  gun 
by  the  engineer  was  not  an  act  done  in  the 
-course  of  his  employment,  or  in  the  discharge 
of  any  duty  connected  with  the  service,  mc- 
Clenaghan  v.  Brock,  5  Rich.  L.  17.  And 
where  a  servant  employed  to  light  fires  in  a 
house  lighted  furz  and  straw  in  order  to 
clean  a  cnimney  that  smoked,  and  the  house 
caught  fire  therefrom  and  was  destroyed,  it 
was  held  that  the  act  of  cleaning  the  chimney 
in  the  manner  stated  was  one  outside  the 
scope  of  her  employment,  and  the  master  was 
not  liable.  McKenzie  v.  McLeod,  10  Bing. 
885.  And  still  again,  in  a  recent  case,  where 
an  employ 6,  being  behind  in  his  ac- 
^M)unts,  was  suspected  ot  setting  fire  to  the 
building  in  which  he  was  employed  in  order 
to  destroy  the  evidence  of  his  default,  we 
said  that  there  was  no  evidence  tending  to 
show  if  the  employe  did  set  fire  to  the 
building,  that  it  was  a  negligent  act  of  his 
<ione  while  in  the  performance  of  his  duty ; 
and  that,  if  he  did  it  at  all,  it  was  his  own 
tortious,  wicked  act  done  outside  the  line 
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of  his  employment,  in  which  the  defendant 
did  not  participate,  or,  afterwards,  in  any 
mapner  ratify,  and  for  which  it  was  not  in 
any  manner  responsible.  CoUinn  v.  Alabama 
G.  8.  R.   Co.  (Ala.)  16  So.  Rep.  142. 

In  the  case  before  us  the  evidence  shows 
that  the  appellant  purchased  a  ticket  at 
Tuscumbia,  from  the  defendant  company, 
to  go  as  a  passenger  on  its  train  to  his  home 
at  Barton,  and  tarried  in  the  waitine  room 
until  the  arrival  of  the  train,  when  he  left  the 
waiting  room,  went  on  the  platform  along  the 
side  of  the  train,  and  proceeded  to  the  point 
at  which  he  could  enter  the  passenger  coach, 
and,  when  near  the  entrance  of  the  coach,  aB 
he  expressed  it,  he  **was  struck  against, 
quartering  on  his  back  and  shoulder  with 
such  force  as  to  knock  or  push  him  off  the 
platform  on  the  south  side  of  it,  and  fell  to 
the  ground  breaking  his  left  leg,**  etc.  Mc- 
Cormick,  a  witness  for  defendant,  testified 
that  he  was  supervisor  of  the  middle  division 
of  the  defendant's  railroad,  from  Corinth  to 
Decatur,  and  was  goin^  over  his  division  on 
the  train  which  plaintiff  was  about  to  enter 
when  he  was  hurt;  that  he  had  nothing  to 
do  with  the  train  as  an  employe;  that  he 
had  gotten  off  on  its  arrival,  and  gone  to  the 
train  despatcher's  office  to  see  if  he  had  any 
message  for  him,  and  on  his  return  he  founll 
Mr.  Porterfield,  the  roadmaster  of  defendant, 
and  Mr.  Jones,  the  sleeping-car  conductor, 
in  conversation  with  each  other  on  the  plat- 
form. Mr.  Porterfield  asked  witness  if  he 
had  ever  met  Mr.  Jones,  to  which  witness 
made  a  playful  remark,  to  the  effect  that  he 
did  not  want  to  know  him,  at  the  same  time 
making  a  lick  at  him  with  his  hand,  when 
Jones  threw  up  his  hand,  as  if  to  ward  off  the 
blow,  and  knocked  or  pushed  witness  against 
the  plaintiff,  which  caused  him  to  fall  off 
the  platform,  and  injure  himself.  Jones,  the 
Pullman  conductor,  gave  substantially  the 
same  account  of  the  transaction.  There  was 
no  evidence  that  either  had  ill  will  towards 
plaintiff  or  intended  to  do  him  any  harm. 
McCormick  knew  him  well  and  was  friendly 
with  him,  and  Jones  did  not  know  him  at 
all.  The  evidence  also  shows  that  Mc- 
Cormick and  Jones  were  friends,  and  what 
occurred  between  them  was  in  sport.  What 
these  parties  did  to  cause  plaintiff's  injury 
was  not  in  the  line  of  their  respective  engage^ 
ments,  or  that  of  either  of  them,  to  their  em- 
ployer ;  it  was  not  fairly  Incidental  to  their 
employment;  it  was  not  done  in  pursuance 
of  an  express  or  implied  authority  from  the 
master  to  do  it ;  it  was  the  result  of  the  con- 
duct of  these  employ 6s,  who,  in  the  com- 
mission of  the  injurious  act,  however  in- 
nocently done,  had  stepped  aside  from  the 
purposes  of  the  agency  committed  to  them, 
and  inflicted  an  independent  wrong  on  the 
plaintiff ;  and  they,  if  anybody,  and  not  the 
defendant  company,  are  liable  for  it. 

Affirmed, 
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1.  Only  errors  of  which  the  appellant 
complains  can  be  considered  on  appeal  in  a 
contested  election  case. 

2.  A  slightly  blurred  spot  or  erasure  on 
a  ballot,  made  to  correct  a  mistake,  and 
not  indlcatinir  an  intention  to  identify  tbe  ballot, 
or  a  slight  pencil  mark  made  by  mistake,  or  a  to- 
bacco stain,  will  not  avoid  the  ballot  under  tbe 
Ballot  Law,  section  26,  providing  that  any  ballot 
on  wbich  appear  marks  written  or  printed  ex- 
cept as  provided  shall  not  be  counted. 

8.  A  blurred  spot  plainly  made  on  a 
ballot,  which  mi^ht  have  been  made 
for  identification,  or  a  cross  not  opposite  the 
name  of  any  candidate,  or  a  number  of  crosses  in 
a  bunch,  or  a  mark  wbioh  is  not  a  cross,  or  the 
use  of  a  blue  lead  pencil,  is  ground  for  rejecting 
tbe  tmllot  under  Ballot  Law,  section  26,  pro- 
viding tbat  the  ballot  shall  be  marked  with  a 
cross  after  tbe  names  of  tbe  persons  for  whom 
the  elector  votes,  in  black  pencil,  and  that  any 
marks  except  as  provided  in  tbe  act  shall  inval- 
idate the  ballot. 

(September  2B,  1896.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  District  Court  for  Washoe  County  in 
favor  of  defendant  in  an  action  brought  to  con- 
test defendant's  election  to  the  office  of  sheriff 
of  Washoe  County.    Revered. 
The  facts  are  stated  in  the  opinion. 
Mr.  T.  £.  Haydon  for  appellant. 
Me9$rB.  Torreyson  ft  Summerfield  for 
respondent. 

Belknap,  J.,  delivered  the  opinion  of  the 
court : 

This  is  a  contest  brought  by  John  H.  Den- 
nis, an  elector  of  Washoe  county,  against  the 
respondent,  to  determine  whether  John  Hayes 
or  W.  H.  Caufirhlin  is  legally  entitled  to  the 
office  of  sheriff  of  Washoe  county.  Accord- 
ing to  the  official  returns,  respondent  re- 
ceived the  highest  number  of  votes  and  was 
declared  elected  by  the  board  of  canvassers. 
At  the  trial  it  was  stipulated  that  all  returns 
and  all  ballots  of  each  and  every  precinct  in 
the  county  should  be  examined  and  consid- 
ered, and  legal  ballots  counted  for  whom 
cast,  and  under  this  stipulation  the  trial  was 
had.     Respondent  recovered  judgment. 

One  of  the  first  questions  to  be  determined 
is  whether  we  can  review  all  the  rulings  of 
the  district  court  or  only  such  as  have  been 
assigned  as  error  by  the  appellant.  It  has 
frequently  been  decided  that  a  party  who 
has  not  appealed  from  a  judgment  cannot, 
on  an  appeal  by  the  opposite  party,  obtain 
a  review  of  the'rulings  of  the  court  against 
him.      In  Dougherty  v.  Henarie,  47  Cal.  9, 


Note.— For  dtstinguishing  marks  on  l)allots,  see 
also  Tebbe  v.  Smith  (CaL)  ante,  6T3,  and  oases  cited 
in  footnote  thereto. 
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I  the  plaintiff  offered  to  dismiss  the  action  as 
to  one  of  the  defendants,  who  objected,  and 
the  court  thereupon  denied  the  motion  to 
dismiss,  the  plaintiff  excepting.  Said  the 
court :  " But  he  cannot  avail  himself  of  his 
exception  on  this  appeal.  Having  submitted 
to  the  judgment,  and  prosecuted  no  appeal 
from  it,  he  cannot,  on  an  appeal  by  the  de- 
fendants, review  the  rulings  of  the  court 
which  he  claims  are  to  his  orejudice."  Ma- 
ster V.  Swift,  14  Nev.  324 ;  Moresi  v.  Swift, 
15  Nev.  215;  Nesbitt  v.  Ghisliolm,  16  Nev. 
40. 

Again,  in  Whtttam  v.  Zahorik  (Iowa)  59 
N.  W.  Rep.  57,  the  supreme  court  of  Iowa 
said,  in  an  election  contest  case :  "  The  appel- 
lee complains  that  ballots  similar  in  marking 
to  some  of  those  we  hold  should  have  been 
excluded  were  offered  by  the  contestant,  and 
counted  for  him,  but,  as  the  incumbent  does 
not  appeal,  we  cannot  determine  tbe  question 
he  thus  presents."  Our  conclusion  is  that 
oqly  such  errors  as  the  appellant  complains 
of  can  be  considered  upon  this  appeal. 

The  errors  assigned  by  the  appellant  em- 
brace the  rulings  of  the  district  court  upon 
thirty- two  ballots.  These  rulin^rs  involve  a 
construction  of  the  Statute  of  1891  generally 
known  as  the  "^  Austral  ian  Bal  lot  Law.  **  The 
provisions  of  the  statute  relating  to  the  prep- 
aration of  the  ballot  by  the  elector,  and  its 
rejection  in  certain  cases,  are  as  follows: 

"  Sec.  20.  On  receiving  this  ballot  the  voter 
shall  immediately  retire  alone  to  one  of  the 
places,  booths,  or  compartments.  He  shall 
prepare  his  ballot  by  marking  a  cross  or  x 
after  the  name  of  the  persons  for  whom  he 
intends  to  vote  for  each  office.  In  case  of  a 
constitutional  amendment  or  other  question 
submitted  to  the  voters,  the  cross  or  X  shall 
be  placed  after  the  answer  which  he  desires 
to  give.  Such  marking  shall  be  done  only 
with  a  black  lead  pencil.  Before  leaving 
the  booth  or  compartment  the  voter  shall  folH 
his  ballot  in  such  a  manner  that  the  water- 
mark and  the  number  of  the  ballot  shall  ap- 
pear on  the  outside,  without  exposing  the 
marks  upon  the  ballots,  and  shall  keep  It  so 
folded  until  he  has  voted.  Having  folded 
his  ballot,  the  voter  shall  deliver  ft  to  the 
inspector,  who  shall  announce  the  name  of 
the  voter  and  the  number  of  his  ballot.  The 
clerk  having  the  registry  list  in  his  charge, 
if  he  finds  the  numl^r  to  agree  with  the  num- 
ber of  the  ballot  delivered  to  the  voter,  shall 
repeat  the  name  and  number,  and  shall  mark 
opposite  the  name  the  word  'Voted.'  The 
inspector  shall  then  separate  the  strip  bear- 
ing the  number  from  tiie  ballot,  and  shall  de- 
posit the  ballot  in  the  ballot  box.  Said 
strip  and  number  shall  be  immediately  de- 
stroyed. " 

"Sec.  26.  In  counting  the  votes  anjr  ballot 
not  bearing  the  water- mark,  as  provided  in 
this  act,  shall  not  be  counted,  but  such  bal- 
lot must  be  preserved  and  returned  with  the 
other  ballots.  When  a  voter  marks  more 
names  than  there  are  persons  to  be  elected  to 
an  office,  or  if  for  any  reason  it  is  impossible 
to  determine  the  voter's  choice  for  any  office, 
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his  vote  for  such  office  shall  not  be  counted. 
Any  ballot  upon  which  appear  names,  words, 
or  marks  written  or  printed,  except  as  in  this 
act  provided,  shall  not  be  counted.'' 

Statutes  more  or  less  similar  in  their  na- 
ture have  been  adopted  in  many  of  our  sister 
states,  and  a  reference  to  some  will  aid  in  the 
construction  to  be  placed  upon  our  law.  In 
Re  Vote  Marks,  17  R.  I.  812,  the  supreme 
court  of  Rhode  Island  said :  **  A  cross  is  the 
only  mark  authorized  by  the  statute  to  be 
used  to  designate  the  person  voted 'for,  and  it 
is  only  by  force  of  tlie  statute  that  it  gets 
its  significance  for  that  purpose.  If  another 
mark  be  used,  there  is  nothing  to  certify  its 
meaning.  It  might  be  conjectured  that  it 
was  used  inadvertently,  instead  of  a  cross, 
but  in  our  opinion  such  a  conjecture  would 
not  justify  the  counting  of  it.  The  statute 
declares:  'No  voter  shall  place  any  mark 
upon  his  ballot  by  which  it  may  be  after- 
wards identified  as  the  one  voted  by  him. ' 
If  marks  other  than  crosses  were  counted  they 
might  be  used  both  to  answer  the  purpose  of 
crosses  and  to  identify  the  ballots. "  In  Whit- 
tarn  V.  ZahmHk  (Iowa)  59  N.  W.  Rep.  57, 
in  considering  a  law  of  this  nature  adopted 
in  Iowa,  the  court  said:  '*lt  is  not  practi- 
cable to  adopt  a  rule  in  regard  to  identify- 
ing marks  which  would  be  applicable  in  all 
cases.  It  will  not  do  to  say  that  all  ballots 
which  bear  marks  not  authorized  by  law 
should  be  rejected.  All  voters  are  not  alike 
skillful  in  marking.  Some  are  not  accus- 
tomed to  using  a  pen  or  pencil,  and  may 
place  some  slight  mark  on  the  ballot  inadver- 
tently, or  a  cross  first  made  may  be  clumsily 
retraced.  It  is  evident  that  in  such  cases, 
and  in  others  where  the  unauthorized  mark 
is  not  of  a  character  to  be  used  readily  for 
the  purpose,  of  identification,  the  ballots 
should  be  counted,  but  where  the  unauthor- 
ized marks  are  made  deliberately,  and  may 
be  used  as  a  means  of  identifying  the  ballot, 
it  should  be  rejected."  In  Indiana  it  was 
provided  that  the  voter  should  indicate  his 
choice  by  stamping  a  certain  square  opposite 
the  candidate's  name,  and,  if  he  desired  to 
vote  for  all  candidates  of  one  party,  should 
place  the  stamp  on  the  square  preceding  the 
party  designation.  The  court  held  thai;  the 
provision  concerning  the  use  of  the  stamp 
was  mandatory,  the  stamping  of  the  square 
being  the  only  method  prescribed  by  which 
the  voter  can  indicate  his  choice.  The  stat- 
ute was  amended  at  the  next  session  of  the 
legislature  so  that  a  stamp  placed  upon  a 
ballot,  which  does  not  touch  a  square  thereon, 
was  declared  to  be  a  distinguishing  mark, 
and  was  not  to  be  counted.  The  court  said  : 
"This  amendment  was  intended,  we  think,  to 
make  certain  that  which,  prior  to  its  passage, 
was  left  in  some  measure  to  construction,  but 
it  only  makes  certain  that  which  was  intended 
by  the  legislature  when  it  passed  the  original 
section."  Parmn  v.  Wimderg,  180  md.  561, 
15  L.  R.  A.  775.  In  Maine  the  statute  pro- 
vides that  "^the  voter  shall  prepare  his  ballot 
y  marking  on  the  appropriate  margin  or 
place  a  (X)  as  follows :  He  may  place  such 
mark  opposite  the  name  of  a  party* or  politi- 
cal designation ;  or  he  majr  place  such  mark 
opposite  the  name  of  the  individual  candi- 1 
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dates  of  his  choice  for  each  office  to  be  filled. " 
Me.  Stat.  1891,  chap.  102,  S  24.  The  court 
said  of  this  provision  :  **  Its  distinguishing 
feature  is  its  careful  provision  for  a  secret 
ballot.  The  leading  purpose  of  it  was  to 
give  the  elector  an  opportunity  to  cast  his 
vote  in  such  a  manner  that  no  other  person 
would  know  for  what  candidates  he  voted, 
and  thus  to  protect  him  against  all  improper 
influences  and  enable  him  to  enjoy  absolute 
freedom  from  restraint  and  entire  independ- 
ence in  the  expression  of  his  choice.  .  . 
If  it  be  conccKled  that  the  intention  of  the 
voter  may  be  correctly  inferred  from  the  mark 
actually  made  bv  him  in  each  of  these  in- 
stances, it  is  still  a  fatal  objection  to  the 
ballot  that  such  an  irregular  and  unauthor- 
ized mode  of  marking  it  might  readily  be, 
and  probably  would  be,  agreed  upon*  with 
the  voter  as  a  distinguishing  mark  to  iden- 
tify the  ballot  cast  by  him  whenever  identi- 
fication was  desired.  Such  a  palpable  dis- 
regard of  the  plain  requirements  of  the  act 
strikes  at  the  root  of  the  secret- ballot  sys- 
tem."    Curran  v.  Clayton,  86  Me.  42. 

These  decision^  show  that  the  only  way 
the  voter  can  indicate  his  choice  is  by  a  cross 
or  X  used  in  the  manner  required  by  the 
statute.  The  statute  of  this  state  is  less  lib- 
eral in  its  terms  than  those  of  the  other  states, 
and  if  its  provisions  relating  to  "marks," - 
In  the  twenty-sixth  section  of  the  act.  are  to 
be  literally  enforced,  many  voters  would  be 
disfranchised.  This  section  provides  that 
any  names,  words,  or  marks,  except  as  in 
the  act  provided,  shall  invalidate  the  ballot. 
Under  the  terms  of  the  statute,  any  mark, 
although  innocently  or  accidentally  made, 
would  come  within  its  provisions.  The- 
evils  against  which  the  statute  was  directed 
were  bribery  and  intimidation,  and  to  repress 
these  the  secret  ballot  was  adopted.  Its  aim 
was  that  the  ballot  should  not  disclose  by 
whom  It  was  cast,  and  for  this  reason  all  of 
the  means  by  which  it  may  be  identified 
were  interdicted.  Courts  should  construe- 
statutes  with  such  liberal itv,  if  practicable, 
as  to  advance  the  object  and  correct  the  evils 
which  the  legislature  had  in  view.  A  mark 
satisfactorily  appearing  to  have  been  in- 
advertently or  accidentally  made,  and  not 
for  an  evil  purpose,  is  not  within  the  mean- 
ing of  the  statute,  and  should  not  be  con- 
strued as  an  identifying  or  distinguishing 
mark ;  and  we  think  the  statute  should  be 
read  as  if  this  qualification  were  attached  to- 
it.  Adopting  this  view,  a  ballot  written  by 
a  hand  unaccustomed  to  the  use  of  a  pencil, 
or  awkwardness  in  its  use.  or  carelessness, 
or  an  apparent  attempt  to  retrace  a  clumsily 
niade  cross  X,  or  an  effort  to  make  it  more 
certain,  and  in  doing  so  employing  more- 
lines  than  are  necessary  to  properly  make  a 
cross,  or  a  slightly  blurred  spot  to  correct  & 
mistake,  not  indicating  an  intention  to  iden- 
tify the  ballot,  or  a  slight  erasure  for  the 
same  purpose,  or  cross  made  when  the  ballot 
paper  was  defective,  and  to  avoid  the  defect, 
and  make  the  vote  more  certain,  a  second 
cross  was  made,  or  a  slight  pencil  mark, 
clearly  made  by  accident,  and  not  design, 
or  a  stain  of  tobacco, — will  not  avoid  the- 
ballot. 
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There  are  fifteen  ballots  numbered  as  fol- 
lows :  45,  49,  50,  78,  68,  78,  74,  53,  27,  72, 
59.  75,  40,  36,  66,  to  which  these  objections 
were  made,  and  we  think  that^all  of  them 
should  be  counted  for  the  appellant.  But 
blurred  spots,  plainly  made  by  a  lead  pen- 
cil, which  may  have  been  made  for  the  pur- 
pose of  canceling  a  cross,  but  which  might 
have  been  made  also  for  identification,  or  a 
cross  not  opposite  the  name  of  any  candidate, 
or  two  or  more  crosses  instead  of  one,  or  a 
number  of  crosses  in  a  bunch,  or  a  mark  not 
a  cross,  or  the  use  of  a  blue  lead  pencil  in- 
stead of  a  black  one,  or  a  straight  line, 
thus,  ,  over  the  word  "No,""  or  writ- 
ing a  word  instead  of  employing  a  cross. —are 
grounds  for  rejecting  the  ballot.  There  are 
seventeen  ballots  to  which  these  objections 
apply,  and  we  think  the  court  properly  re- 
jected them.  These  ballots  were  numbered 
as  follows :  30,  39,  44,  69,  38,  38,  60|,  71, 
41,  48,  66f,  87,  52,  35,  64.  57,  77.  The  dis- 
trict  court  found  that  Hayes  was  entitled  to 
558  votes,  and  Caughlin  561.  Adding  to 
Hayes*  vote  the  fifteen  votes  that  we  have 
found  for  him  changes  the  result  of  the  elec- 
tion. 

Similar  motions  were  made  in  this  case  as 
those  in  Buckner  v.  Lynip,  22  Nev.  — ,  and 
upon  the  authority  of  that  case  the  motions 
are  dismissed. 

Judgment  reversed  and  cause  remanded  for 
a  new  trial. 

Bonnifleld,  </.,  concurs. 

Biffdlow,  Ch.  J.,  concurring : 
As  neld  in  Buckner  v.  Lynip,  22  Nev.  — , 
the  spirit  and  purpose  of  the  ballot  law  were 
to  exclude  only  ballots  bearing  distinguish- 
ing names,  words,  or  marks,  and  not  those 
where  it  satisfactorily  appears  that  the  marks 
were  not  intended  for  distinguishing  marks, 
and  were  not  placed  thereon  with  the  knowl- 
edge or  consent  of  the  voter.  Doubtless,  in 
the  first  instance,  the  presumption  should  be 
that  all  marks  not  authorized  bv  law  were 
placed  thereon  for  the  purpose  of  identifica- 
tion, and,  in  the  absence  of  satisfactory  evi- 
dence to  the  contrary,  should  exclude  the 
ballot  from  the  count.  But  clearly  it  was 
not  the  intent  of  the  lawmakers  that  marks 
that  do  not  identify  the  particular  ballot,  or 
that  clearly  appear  to  have  been  accidental 
or  inadvertent,  —as  where  made  by  the  slip  of 
a  pencil,  by  soiled  fingers,  through  awkward- 
ness in  making  the  cross,  or  by  other  unin- 
tentional means,  — and  that  are  not  such  as  to 
be  readily  used  for  purposes  of  identifica- 
tion, should  cause  the  rejection  of  the  entire 
ticket.  On  the  other  hand,  where  the  marks 
were  apparently  made  intentionally,  and  are 
such  as  to  readily  distinguish  the  ticket,  and 
such  as  mav  have  been  made  for  the  purpose 
of  distinguishing  it,  it  should  not  be  counted. 
Of  course,  this  rule  calls  for  the  exercise  of 
some  discretion  in  the  canvassers,  and  is  not 
so  simple  as  it  would  be  to  follow  the  letter 
of  the  law,  and  reject  all  ballots  upon  which 
any  unauthorized  mark  appears ;  but  we  be- 
lieve»it  to  be  more  in  consonance  with  the 
spirit  of  the  statute  and  with  the  genius  of 
our  institutions.  Our  government  is  founded 
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upon  manhood  suffrage,  and  in  the  effort  to 
prevent  intimidation  and  corruption  in  the 
elections,  although  a  most  commendable  pur- 
pose, and  one  we  would  encourage  by  every 
means  possible,  it  will  not  do  to  adopt  rules 
so  strict  as  to  practically  disfranchise  a  con- 
siderable number  of  innocent  voters.  This 
would  be  too  heroic  a  remedy.  If  the  sole, 
or  even  the  main,  purpose  be  to  prevent  fraud 
in  the  elections,  this  could  be  best  accom- 
plished by  permitting  no  one  to  vote.  The 
marking  upon  a  ballot  may  be  such  as  to 
prevent  its  being  counted  for  a  particular 
candidate  upon  two  grounds :  Where  it  is 
not  so  marked  as  to  indicate  the  voter's  choice 
as  to  that  office,  and  where  it  bears  distin- 
guishing marks.  Upon  the  first  ground,  no 
other  mark  than  that  of  a  cross  or  x,  placed 
after  the  candidate's  name,  will^uffloe ;  but  a 
failure  to  mark  upon  some  office,  or  a  defect- 
ive marking,  should  not  usually  be  classed 
as  a  distinguishing  mark.  Probably  a  cross 
or  an  X  could  be  so  made  as  to  constitute  an 
identifying  mark,  but  we  should  be  very 
certain  that  such  was  the  purpose  before  we 
would  be  justified  in  rejecting  the  ballot  on 
that  ground.  The  statute  recognizes  that 
there  may  be  defective  marking  upon  some 
particular  office  that  is  still  not  sufficient  to 
reject  the  entire  ballot,  by  providing  that 
when,  for  any  reason,  it  is  impossible  to  de- 
termine the  voter's  choice  for  any  office,  his 
vote  for  that  office  shall  not  be  counted.  All 
men  do  not  make  crosses  and  X's  alike,  nor 
do  all  possess  the  same  degree  of  skill  in 
making  them.  It  would  seem  that  any  hon- 
est attempt  to  make  the  proper  mark,  and 
nothing  else,  even  if  insufficient  to  authorize 
counting  the  vote  for  that  candidate,  should 
not  be  treated  as  sufficient  to  cause  the  bal- 
lot's rejection. 

The  following  examples  will  illustrate 
the  distinctions  we  think  should  be  drawn : 
Ballot  No.  27  has  a  faint  cross,  very  nearly 
erased,  opposite  the  name  of  McNees,  another 
candidate  for  the  same  office.  It  is  evident 
that  this  mark  was  made  inadvertently,  and 
that  the  voter  sought  to  change  his  vote  from 
McNees  to  Hayes.  It  is  perfectly  clear  for 
whom  he  wished  to  vote,  and,  as  the  faint 
outline  of  the  cross  does  not  constitute  a  dis- 
tinguishing mark,  no  reason  appears  why  it 
should  not  be  counted  as  intended.  No.  49 
has  a  mark  opposite  the  name  of  a  state  can- 
didate, intended  for  an  x,  but  the  second 
stroke  only  comes  down  to,  but  does  not 
cross,  the  ^rst.  While  this  was  a  failure  to 
make  a  cross,  so  that  probably  the  vote 
should  not  have  been  counted  for  that  candi- 
date, it  was  clearly  unintentional.  Had  the 
second  stroke  been  extended  the  thirty-sec- 
ond th  part  of  an  inch,  it  would  have  been  a 
cross.  No.  50  has  a  light  third  line  across 
the  X  opposite  the  name  of  a  state  candidate, 
doubtless  made  through  accident  or  careless- 
ness. No.  53  has  a  light  mark,  apparently 
made  by  a  dirty  finger,  or  in  an  attempt  to 
erase  a  cross  in  a  square,  but  which  was 
again  made  and  allowed  to  remain.  No  73^ 
has  crosses  made  with  lines  across  the  top 
and  bottom  of  the  X's,  intended  to  be  the 
same  as  the  X  is  made  in  the  statute.  As 
the  act  does  not  provide  how  the  cross  shall 


734 


Iowa  Supreme  Court. 


OCT.^ 


be  made,  we  do  not  see  wbv  that  is  not  as 
correct  as  one  made  simply  with  two  straight 
lines  crossing.  We  think  that  such  ballots 
as  these,  and  similar  ones,  should  be  counted. 
On  the  other  hand,  No.  35  has  in  two  places 
a  number  of  crisscrossed  lines  nearly  filling 
a  square.  No.  37  has  the  printed  word  **No^ 
crossed  out  with  a  pencil.  "  No.  38  has  crosses 
not  opposite  the  name  of  any  candidate.  No. 
39  has  a  heavv  round  spot,  made  with  a  pen- 
cilj  apparently  for  the  purpose  of  covering 
up  or  blotting  out  a  cross  in  a  square  op- 
posite the  name  of  a  candidate.  Veiy  likely, 
in  all  these  instances,  the  marks  were  made 
innocently,  and  not  for  the  purpose  of  dis- 
tinguishing the  tickets ;  bui  they  were  made 


intentionally,  and  not  by  accident  or  inad- 
vertence, and  are  such  as  might  have  been 
placed  there  for  identification.  They  were, 
therefore,  properly  rejected. 

All  questions  concerning  the  manner  of 
making  a  cross,  or  where  it  shall  be  placed, 
can  be  avoided,  and  an  advantageous  change 
made  in  the  law,  by  the  legislature  adopting 
an  amendment  providing  for  the  use  of  a  rub- 
ber stamp  instead  of  a  lead  pencil,  as  i^  di- 
rected by  the  statutes  of  Indiana  and  some 
other  states. 

I  concur  in  the  conclusions  announced  by 
Juitiee  Belknap  as  to  the  ballots  that  should 
or  should  not  be  counted. 
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1.  An  ordinjuice  far  the  Hcenring  of 
traiiBieiit  merchants  is  not  to  be  regarded 
as  disorimiDatins:  airainst  nonresidents  merely 
because  there  may  not  be  any  resident  merchants 
who  are  compelled  to  pay  the  license. 

2.  An  ordinaAce  applying:  to  all  tran- 
sient merchants,  requirlnK  a  license  fee«  is 
not  unconstitutional  as  class  lofirislation. 

8.  'A  license  flee  of  $860  per  month,  or 

$86  per  day  for  shorter  periods,  exacted 
from  transient  merchants  by  an  ordinance.  Is 
excessive  and  invalid,  amountlnfr  to  an  exercise 
of  the  taxing  power  rather  than  a  police  meas- 
ure. 

(October  14, 1895.) 

APPEAI.  by  defendant  from  a  judgment  of 
the  District  Court  for  Wapello  County 
convicting  him  of  violating  a  city  ordinance 
against  selling  goods  as  a  transient  merchant 
without  a  license.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Stock  A  Smith,  for  appellant: 

In  Pacific  Jvnction  v.  I>j/er,  64  Iowa,  88, 
this  court  held  an  ordinance  void  upon  the 
ground  that  it  discriminated  in  favor  of  resi- 
dent merchants  of  Pacific  Junction,  and  against 
other  resident  merchants  of  Iowa. 

The  ordinance  is  in  violation  of  article  1, 
section  6,  of  the  Constitution  of  the  state, 
which  provides  that  "all  laws  of  a  general 
nature  shall  have  a  uniform  operation;  the 
general  assembly  shall  not  grant  to  any  citi- 
zen or  class  of  citizens  privileges  or  immu- 
nities which,  upon  the  same  terms,  shall  not 
equally  belong  to  all  citizens." 

1  Dill.  Mun.  Corp.  4th  ed.  ^5  322:  13  Am.  & 
"Eng.  Encyclop.  Law,  p.  584;  Ex  parte  Frank, 
52  Cal.  606,  28  Am.  Rep.  642. 

NOTH— As  to  reasonableness  of  license  fee.  see 
also  Littlefleld  v.  State  (Neb.)  28  L.  K.  A.  58a,  and 
cases  cited  in  footnote. 
29  L.  R.  A. 


A  license </ee  of  $250  per  month,  or  $25  per 
day  for  a  short  period  of  time,  exacted  from 
transient  merchants,  is  unreasonable  and  un- 
just, and  is  in  fact  prohibitory. 

The  greatest  authority  sought  to  be  con- 
ferred by  the  legislature  upon  municipal  cor- 
porations, as  to  auctioneers  and  transient  mer- 
chants, is  a  mere  police  power,  and  does  not 
extend  to  authorizing  cities  to  prohibit  sales- 
or  to  tax  the  business  out  of  existence. 

1  Dill.  xMun.  Corp.  4tb  ed.  ^  867;  Burling- 
ton V.  Bumgardver,  42  Iowa,  673;  18  Am.  & 
Eng.  Encyclop. Law,  p.  582;  Brooks  v.  Mangan, 
86  Mich.  576;  Olasser  v.  Cincinnati,  81  Week. 
L.  J.  248;  Jackson  v.  Newman,  59  Miss.  385, 
42  Am.  Rep.  867;  MankatoY.  Mw/»/<rr.  82  Minn. 
864;  Sipe  v.  Murphy,  49  Ohio  St.  536,  17  L. 
R.  A.  184. 

An  ordinance  must  be  certain  and  definite. 

17  Am.  &  Eng.  Encyclop.  Law,  p.  253. 

Mr.  W.  W*  Epps,  City  Solicitor,  for  ap- 
pellee. 

Deemer,  J.,  delivered  the  opinion  of  the 
court: 

The  ordinance  under  which  defendant  was 
convicted  reads  aa  follows : 

"8ec.  1.  Transient  merchants  selling,  or 
in  any  manner  offering  for  sale,  any  goods, 
wares,  or  merchandise,  within  the  city  of 
Ottumwa,  Iowa,  at  auction  or  private  sale, 
shall  pay  $250  per  month  as  a  license  there- 
for, or  $25  per  day  if  such  license  is  issued 
for  short  period. 

'*8ec.  2.  Any  transient  merchant  selling 
either  at  public  auction  or  private  sale, 
whether  holding  auctioneer's  license  or  not, 
shall  be  deemed  a  transient  merchant 

"  Sec.  8.  Any  person  required  by  this  or- 
dinance  to  procure  a  license  and  failing  to  do 
so  shall  be  fined  in  any  sum  not  less  than  $5, 
nor  more  than  $50.  and  costs.  Any  person 
continuing  business  under  an  expired  license 
shall  pay  a  like  fine  and  costa,  and  all  per 
sons  so  convicted  and  fined  shall  be  impris- 
oned until  the  fine  and  coats  are  |Aiid  or  until 
discharged  by  due  course  of  law." 

This  ordinance  was  enacted  in  virtue  of 
the  power  conferred  upon  cities  of  the  first 
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class  by  section  621,  McClain's  Code  (Code 
1873,  ^  462),  which  is  ais  follows:  "They 
shall  have  power  to  regulate  and  license 
sales  by  auctioneers  and  transient  merchants 
within  their  corporate  limits,  provided  that 
the  exercise  of  the  power  shall  not  interfere 
with  sales  made  by  sheriffs,  constables,  cor 
oners,  marshals,  executors,  guardians,  as- 
signees of  insolvent  debtors  or  bankrupts,  or 
other  persons  required  by  law  to  sell  real  or 
personal  property." 

The  case  was  tried  in  the  lower  court  upon 
an  asreed  statement  of  facts,  the  substance 
of  which  was  that  on  December  16,  1894,  one 
B.  E.  Myers  shipped  to  the  city  of  Ot- 
tumwa.  from  Marshall  town,  a  stock  of  ready- 
made  clothing,  and  placed  the  same  in  a  store 
building  on  one  of  the  main  business  streets, 
where  he  offered  it  for  sale.  Defendant  was  an 
employe  of  Myers,  and,  as  such,  made  sales 
from  said  stock  at  retail,  in  the  usual  course 
of  trade.  Defendant  was  also  manager  of  the 
business.  It  was  the  intention  that  the  busi- 
ness should  be  carried  on  only  for  such  length 
of  time  as  was  required  to  sell  the  stock, 
which  was  valued  at  $6,000.  Myers  and  Ze- 
kind  are  residents  of  Marshall  town,  and 
neither  has  paid  the  license  required  by  the 
ordinance  before  quoted.  It  is  also  agreed 
that  no  resident  merchant  of  the  city  of  Ot- 
tumwa  is  required,  by  any  ordinance  of  the 
city,  to  pay  a  license.  The  power  of  the  leg- 
islature to  delegate  to  a  municipality  the 
right  to  regulate  and  license  auctioneers  and 
transient  merchants  is  not  denied.  But  it  is 
insisted  that  the  ordinance  is  invalid  for  the 
following  reasons :  (1)  Because  it  discrim- 
inates in  favor  of  resident  merchants  of  the 
city  of  Ottumwa,  and  against  nonresident 
merchants.  (2)  Because  it  discriminates  in 
favor  of  one  class  of  merchants,  and  against 
another  class,  engaged  in  the  same  business. 
(3)  Because  it  imposes  a  license  which  is  un- 
reasonable, unjust,  and  oppressive.  (4)  Be- 
cause it  is  indefinite  and  uncertain  as  to  the 
persons  intended  to  be  included  in  the  words 
"transient  merchants." 

1.  With  reference  to  the  first  objection  in- 
sisted upon,  it  is  sufficient  to  say  that  the 
ordinance  does  not,  in  terms,  discriminate  in 
favor  of  resident  merchants  of  the  city  of  Ot- 
tumwa. It  requires  a  license  fee  from  all 
transient  merchants,  no  matter  where  they 
reside,  and  imposes  a  penalty  upon  the  resi- 
dent, should  he  become  a  transient  merchant. 
AVe  do  not  understand  that  the  term  "tran- 
sient merchant"  has  reference  to  the  residence 
of  the  individual.  It  more  properly  relates 
to  the  character  of  the  business  carried  on  by 
him.  In  the  case  of  Pacific  Junction  v.  Dyer, 
64  Iowa,  38.  relied  upon  by  appellant,  the 
ordinance  held  to  be  invalid  defined  a  tran- 
sient merchant  to  be  "every  nonresident  per- 
son who  shall  sell,  exchange,  or  dispose  of 
any  goods,  wares,  or  merchandise  of  his  own 
or  of  other  nonresident  owners. "  This  ordi- 
nance was  declared  to  be  unconstitutional  be- 
cause it  discriminated  in  favor  of  resident 
merchants  of  Pacific  Junction,  and  against 
other  resident  merchants  of  Iowa.  In  the  case 
at  bar  no  such  discrimination  appears  on  the 
face  of  the  ordinance,  and  the  fact  that  no 
*?9  L.  R.  A. 


resident  merchants  are  required  by  the  city 
to  pay  a  license  is  not  controlling. 

2.  It  is  said,  however,  that  if  the  words 
*  transient  merchant"  should  be  held  to 
include  resident  merchants  of  the  city  of  Ot- 
tumwa who  might  temporarily  engage  in 
business,  the  ordinance  is  unconstitutional 
because  it  is  not  uniform  in  its  operation, 
and  because  it  grants  to  certain  citizens,  or 
classes  of  citizens,  privileges  or  immunities 
which  do  not  belong  equally  to  all.  This 
objection  is  not  tenable.  The  ordinance 
makes  no  exceptions  in  favor  of  or  againsr. 
any  one  carrying  on  the  business.  Alltran- 
sient  merchants  must  pay  the  fee  before  en- 
gaging in  the  business.  Under  numerous  de- 
cisions of  this  and  other  courts,  it  is  uniform 
in  its  operation,  and  is  not  class  legislation. 
See  lotta  Railroad  Land  Co.  v.  Soper,  39  Iowa, 
112 :  McAunicfi  v.  Mimmppi  d  M,  R,  Co.  20 
Iowa,  338 ;  Mount  PUoMnt  v.  Clutch,  6  Iowa, 
546. 

3.  It  is  cont«ended  that  a  license  fee  of 
$250  per  month,  or  $25  per  day  for  a  short 
period  of  time,  exacted  from  transient  mer- 
chants, is  prohibitory,  unreasonable,  and  un- 
just, and  is  a  manifest  exercise  of  taxing 
power,  rather  than  a  police  measure.  The 
statute  confers  upon  the  municipality  the 
power  to"  regulate  and  license  auctioneers  and 
transient  merchants,"  and  we  are  required  to 
determine  what  may  be  exacted  by  the  cor- 
[>oration  as  a  fee  for  permission  to  carry  on 
business  as  a  transient  merchant.  A  license 
must  be  distinguished  from  a  tax.  The 
power  to  tax  is  one  of  the  highest  attributes 
of  sovereignty,  and,  if  delegated  by  the  leg- 
islature to  the  municipality,  such  delegation 
must  be  in  express  terms  or  by  necessary  im- 
plication, and  cannot  be  implied  from  such 
general  authority  or  power  as  "  to  license  and 
regulate."  Burlington  v.  Putnam  ]n$.  C^. 
31  Iowa,  103 ;  State  v.  Berod,  29  Iowa.  123 ; 
Burlington  v.  Bumgardner,  42  Iowa,  673; 
State  V.  Smith,  31  Iowa,  493 ;  Cooley,  Taxn. 
Ist  ed.  p.  387 ;  Clark  v.  Davenport,  14  Iowa, 
494 ;  Davenport  v.  Miasisnippi  dt  M.  R.  Co.  12 
Iowa.  539;  Dill.  Mun.  Corn.  4th  ed.  g§  357, 
358 ;  13  Am.  &  Eng.  Encyclop.  Law,  p.  532. 
The  municipality,  under  the  authority  given 
it  to  license,  had  the  right  to  impose  such  a 
charge  as  would  cover»  not  only  the  necessary 
expenses  of  issuing  it.  but  also  the  additional 
labor  of  oflicers,  and  other  expenses  imposed 
by  the  business,  but  nothing  beyond  this. 
As  said  in  Burlington  v.  Putnam  Jns.  Co. 
supra,  "Licenses  are  a  part  of  the  police  reg- 
ulations of  a  city,  and  should  be  charged  for 
as  such,  and  only  to  such  extent  as  may  rea- 
sonably compensate  the  city  tor  issuing  and 
enforcing  the  licenses,  and  for  the  care  exer- 
cised by  the  city  under  its  police  authority 
over  the  particular  person  licensed. "  See  also 
State  V.  Herod,  29  Iowa,  123 ;  Beach,  Pub. 
Corp.  g  1255.  The  amount  of  the  license 
fee  or  charge  is  to  be  considered  in  de- 
termining whether  the  exaction  is  not  really 
one  of  revenue  or  prohibition  instead  of  one 
of  regulation  under  the  police  power.  The 
charge  made  will  be  presumed  to  be  rea- 
sonable, and  withjn  the  authority  conferred 
upon  the  municipality^  unless  the  contrary 
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appears  upon  the  face  of  the  ordinance,  or  is, 
by  evidence,  shown  to  be  so.  Burlington  v. 
Putnam  Ins.  Co.  supra;  Van  Baalen  v.  Peo- 
ple, 40  Mich.  258 ;  Atkins  v.  Phillips,  26  Pla. 
281.  10  L.  R.  A.  158;  Van  Hook  v.  Selma,  70 
Ala.  361,  45  Am.  Rep.  85;  Beach,  Pub. 
Corp.  S  1255.  The  fee  charged  by  the  or- 
dinance of  the  city  of  Ottumwa  was  $250  per 
month,  or  $25  per  day  for  a  shorter  period 
of  time.  It  seems  to  us,  in  view  of  the  na- 
ture of  the  business  licensed  ;  the  fact  that  it 
was  in  no  manner  injurious  to  the  public 
health  or  morals;  that  it  was  confined  to  a 
particular  place,  and  was  not  of  such  a  na- 
ture as  to  become  a  nuisance ;  that  it  did  not 
require  the  police  supervision,  and  was  in 
no  manner  calculated  to  disturb  the  peace  and 
quietness  of  the  city, — that  it  is  perfectly 
apparent  that  the  fee  exacted  in  this  case  was 
not  required  as  a  police  regulation,  but  for 
the  purpose  of  revenue  to  the  city.  It  may 
also  have  been  fixed  at  this  sum  to  protect, 
in  a  measure,  the  home  merchant  against  the 
-passing  one,  who  otherwise  might  not  be 
called  upon  to  pay  anything  to  the  support 
of  the  instrumentalities  of  government.  But 
such  protection,  however  desirable  and  just, 
cannot  be  afforded  under  an  ordinance  passed 
in  virtue  of  authority  ffiven  by  the  state  to 
regulate  and  license.  In  passing,  we  may 
observe  that  a  comparison  of  the  language 
used  in  sections  462  and  468  of  the  Code 
clearly  demonstrates  that  the  legislature  did 
not  intend,  by  section  462,  to  confer  upon 
municipalities  the  right  to  tax  transient 
merchants,  by  the  use  of  the  words  **  regulate 
and  1  i cense. ''  Our  conclusions  are  supported 
by  the  following  cases:  Brooks  v.  Manaan, 
86  Mich.  576;  Mankato  v.  Fowler,  82  Minn. 
864 ;  Sipe  v.  Murphy,  49  Ohio  St.  536,  17  L. 
R.  A.  184 ;  Jackson  v.  Newman,  59  Miss.  885, 
42  Am.  Rep.  867. 

The  case  of  Decorah  v.  Dunstan,  88  Iowa, 
96,  is  relied  upon  as  an  authority  in  support 
29  L.  R.  A. 


of  the  val  idity  of  the  ordinance.  In  that  case 
the  ordinance  provided  that  the  fee  for  the 
license  ** shall  be  not  to  exceed  $20  for  the 
first  day  of  such  license,  and  $20  for  each  sub- 
sequent day  included  in  such  license."  The 
exact  amount  to  be  charged  was  apparently 
left  to  the  discretion  of  the  mayor,  and  the 
court  says  (Cole,  «/.,  writing  the  opinion), 
''Nor  do' we  regard  it  as  being  in  restraint  of 
trade,  or  unreasonable  or  oppressive ;"  citing 
StcUe  V.  Herod,  29  Iowa.  123.  There  are  sev- 
eral reasons  why  ^e  do  not  regard  this  as  con- 
clusive of  the  question.  The  defendants  in 
that  case  were  auctioneers,  and  not  transient 
merchants.  The  fee  charged  an  auctioneer 
may  well  be  larger  than  that  imposed  upon 
a  transient  merchant,  on  account  of  the  char- 
acter of  the  business,  and  the  greater  neces- 
sity for  supervision  over  the  auctioneer. 
Again,  there  was  no  showing  that  the  fee  de- 
manded of  defendants  in  that  case  was  an 
unreasonable  one.  Under  the  ordinance  the 
mayor  could  have  fixed  it  at  any  sum  under 
the  rates  named.  Defendants  had  no  license, 
and  were  prosecuted  for  not  having  obtained 
one  before  commencing  their  business.  Tlnere 
was  no  showing  of  an  unreasonable  exaction. 
Moreover,  the  question  presented  in  this  case, 
even  if  determined  in  that,  was  not  well  con- 
sidered. The  whole  matter  is  disposed  of  in 
less  than  two  lines,  and  the  authority  cited 
in  support  of  the  rule  is  really  against  it. 
See  the  case  before  cited  in  29  Iowa.  And, 
lastly,  the  case,  on  all  other  points,  has  been 
practically  overruled  in  Pacific  Junction  v. 
uyer,  supra:  MarshaUtown  v.  Blum,  58  Iowa, 
184 ;  State  Center  v.  Barenstein,  66  Iowa,  249. 
Some  other  questions  are  presented  by  coun- 
sel, but,  in  the  view  we  have  taken  of  the 
case,  they  are  immaterial,  and  will  not  be 
noticed.  Our  conclusion  is  that  the  ordi- 
nance exacts  an  unreasonable  fee,  and  the  judg- 
ment is  reversed. 
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Richard  ELLISON,  Hff.  in  Err., 

t, 

Joel  T.  ALBRIGHT. 

(41  Neb.  08.) 

'*Am  agfainst  strans^ers  thereto*  a  reeeiiit 
is  incompetent  evidence  of  the  payment 

•HeadDOte  by  Rtan,  C. 


thereby  acknowledged;  for,  as  against  such 
strangers,  such  receipt  is  but  the  hearsay  declara- 
tion of  tbe  party  who  signed  It,  made  without 
opportunity  for  his  cross-examination,  and  in- 
dependently of  the  sanction  of  his  oath. 

(June  6, 1894.) 

ERROR  to  the   District   Court  for  Thayer 
County  to  review  a  judgment  in  favor  of 


Note.— A  recHpt  a»  evidence  of  payment  as  against 
third  parties. 

I.  Ordinary  receipts. 

a.  Not  €Uimi8sible, 

b.  Admissible, 
XL  Receipts  in  deeds. 

This  note  does  not  include  that  class  of  cases 
which  involve  the  question  of  the  admissibility  of  a 
receipt  as  evidence  in  matters  relating  to  the  trans- 
actions and  dealings  of  an  agent,  which  must  neces- 
sarily involve  the  question  of  the  agent*8  author- 
ity, and  depend  upon  the  maxim,  qui  fadt  per 
aUum  facit  per  se. 

As  to  the  construction  of  the  consideration 
clause  in  a  deed,  and  the  parties*  rights  thereun- 
der, see  nt)te  to  Dodge  v.  Boston  &  P.  K.  Co.  (Mass.) 
13  L.  FLA.  318  (1891). 

Upon  the  question  of  evidence  as  to  the  consid- 
eration of  a  deed,  see  note  to  Velten  v.  Carmack 
(Or.)aOL.R.A.lUl(1892). 

I.  Ordinary  receipts, 
a.  Not  admissible. 

As  shown  by  the  case  of  Bluson  v.  Albright, 
mpra^  the  general  rule  with  respect  to  receipts  as 
e\idence  of  payment  as  against  third  parties  is 
that  such  receipts  are  not  per  se  admissible  in  evi- 
dence, and  that  as  against  such  parties  direct 
evidence  of  the  payment  must  be  given  by  the 
party  giving  such  receipt,  provided  such  party  is 
alive  and  competent  to  testify,  such  being  the  best 
evidence  that  the  nature  of  the  case  admits  of. 

A  man's  receipt  is  not  evidence  to  prove  a  pay- 
ment against  a  third  person:  it  is  evidence  against 
himself,  but  not  another,  and  the  persons  giving 
such  receipts  must  be  called.  Cutbush  v.  Gilbert, 
4  Berg.  &  R.  561, 666  (1818);  Ferris  v.  Boxell,  34  Minn. 
262.S64  (1885);  Morton  v.Morton,188erg.  &  11.108  (18a!6). 

8o  it  has  been  stated  that  the  receipts  of  third 
persons  are  not  evidence  of  the  payment  of  money, 
unless  such  persons  are  either  officers  of  the  law  or 
agents  of  the  parties  against  whom  they  are  offered. 
Lloyd  v.  Lynch,  28  Pa.  419, 4S4, 70  Am.  Dec.  197  (1867). 

A  plaintilTs  receipt  for  money  paid  by  a  third 
person  was  held  to  be  no  evidence  of  payment  by 
a  defendant  in  the  absence  of  explanation.  Mur- 
phy V.  Bichardson.  83  Pa.  235  a860). 

If  the  receipt  offered  in  evidence  is  the  receipt 
Mmpliciter  of  a  stranger,  and  is  put  in  evidence 
to  prove  tbe  fact  of  pasrment  against  defendants, 
it  is  incompetent.    Ferris  v.  Boxell,  supra. 

And  this  is  so  for  the  reason  that  if  such  evidence 
were  received  against  strangers  for  the  purpose  of 
extinguishing  their  equitable  rights,  hearsay  evi- 
dence would  be  substituted  for  testimony  under 
the  sanction  of  an  oath,  and  the  advantages  of 
cross-examination  would  be  swept  away  and  no 
equitable  title  could  be  protected.^  Lloyd  v.  Lynch, 
supra. 

The  acknowledgment  of  an  assignor  that  he 
has  been  paid  his  debt  is  no  evidence  against  the 
assignee,  unless  made  anterior  to  the  assignment, 
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whether  such  acknowledgment  be  oral  or  writ- 
ten.   Wilcox  V.  Pearman,  9  Leigh,  144  (1888). 

In  a  case  where  plaintiff  offered  in  evidence  a  re- 
ceipt of  a  third  party  as  rebutting  evidence,  and 
the  defendant  objected  on  the  ground  that  the  tes- 
timony of  such  third  person  was  the  primary  evi- 
dence, the  court  held  that  such  receipt  was  evidence 
of  payment  against  nobody  but  such  third  person, 
being  only  his  written  declaration  of  the  fact  with- 
out oath,  which  could  be  attests  by  him  in  court 
or  by  deposition  in  the  ordinary  way.  English  v. 
Hannah,  4  Watts,  424  (1835). 

Where  defendant  introduced  receipts  of  a  third 
party  to  prove  payment  made  to  such  party  by  de- 
fendant, on  the  joint  account  of  plaintiff  and  de- 
fendant, for  a  proportion  of  which  it  was!  claimed 
that  the  plaintiff  was  liable  to  defendant,  it  was  held 
that  such  receipts  were  mere  secondary  evidence; 
the  best  evidence  being  the  sworn  testlmon  y  of  such 
third  party  as  to  the  payments  made  to  him,  or  of 
any  one  else  who  saw  the  money  paid.  Ford  v. 
8mith,5  0ai.  314(1855). 

And  in  an  action  in  assumpsit,  where  plaintiff 
claimed  to  be  the  proprietor  of  a  certain  tract  of 
land,  and  contended  that  the  defendants  had  re- 
ceived money  for  the  use  of  the  proprietors,  the 
court  held  that  a  receipt  signed  by  tbe  plaintiff  and 
another  was  not  evidence  to  prove  that  the 
plaintiff  was  not  a  proprietor.  Boot  v.  Bull,  8  Day, 
227  (1808). 

So,  in  an  action  brought  to  recover  for  work  and 
labor  done  and  materials  furnished  upon  defend- 
ant's property,  the  court  rejected  as  evidence  cer- 
tain receipts  signed  by  third  parties,  introduced  by 
plaintiff,  the  parties  giving  such  receipts  being 
alive  and  competent  to  testify.  Printup  v.  Mitch- 
ell, 17  Ga.  568,  68  Am.  Dec.  258  a865). 

In  Davidson  v.  Berthoud,  1  A.  K.  Marsh.  868  (1818), 
the  question  was  whether,  in  an  action  of  assump- 
sit for  money  laid  out  and  expended,  a  receipt 
signed  by  a  third  party  for  money  alleged  to  have 
been  advanced  by  the  plaintiffs  to  the  defendant 
could  be  given  in  evidence.  The  court  held  that 
such  receipt  was  improperly  received,  and  that  in 
order  to  prove  the  payment  of  the  money  in  such  a 
case  the  person  who  made  it,  or  he  by  whom  it  was 
received,  should  be  called  as  a  witness,  for  the  rea- 
son that  the  receipt  or  acknowledgment  of  such 
person  was  no  evidence  against  the  defendant,  as 
proof  of  the  acknowledgment  of  the  person  who 
received  the  money  would  only  be  hearsay  evi- 
dence, the  receipt  of  such  person  being  nothing 
more  than  written  evidence  of  h&B  acknowledg- 
ment, and  whether  in  writing  or  by  parol,  hearsay 
evidence  is  equally  inadmissible. 

In  order  to  prove  the  pajrment  of  money  to  a 
third  person,  in  an  action  to  recover  such  pa3rment 
against  the  defendant,  the  party  to  whom  such 
payment  is  made  must  be  examined  as  a  witness, 
and  his  receipt,  executed  after  action  brought,  is 
not  admissible.  Davis  v.  Shreve,  8  Litt.  (Ky.)  260 
(1828). 

And  in  Dunn  v.  Woodward,  11  Ia.  Ann.  266  (1866), 
it  was  held  that  an  acknowledgment  of  a  receipt  of 


73S 


Nebraska  Suprkmb  Court. 


JUNB^ 


plaintiff  in  an  action  brought  to  recover  the 
alleged  unpaid  portion  of  the  purchase  price 
of  certain  real  estate.    Reversed. 

The  facts  are  stated  in  the  commissioner's 
opinion. 

Mr.  W.  H.  Morris*  with  Mestrs.  C.  L. 
Richards  and  Marquett*  Deweese  ft 
Hall*  for  plaintiff  in  error. 

Me»9rs.  W.  P.  Freeman  and  B.  S.  Baker 
for  defendant  in  error. 

Ryan,  C,  filed  the  following  opinion : 
In  this  action,  as  originally  brought  in  the 


district  court  of  Thayer  county,  Joel  T.  Al- 
bright was  plaintiii,  and  Richard  Ellison 
was  defendant.  Except  where  otherwise  ex- 
pressly noted,  the  same  designation  will  be 
applied  to  the  respective  parties.  In  his  peti- 
tion, plaintiff,  Albright,  alleged  **that  on 
the  19th  day  of  February,  1886,  the  plaintiff, 
then  being"  the  owner  of  the  S.  W.  i  of  Sec. 
28  and  the  N.  E.  i  of  Sec.  84,  all  in  Twp. 
4  N..  ranire  1  W.,  6th  P.  M..  in  Thayer 
county,  ISfebraaka.  sold  and  conveyed  the 
same  to  said  defendant,  for  which  defendant 
agreed  to  pay  plaintiff  the  sum  of  $6,400  at 


money  by  a  husband  from  a  wife  was  not  evldeDce 
agrainst  a  third  party  not  a  party  thereto,  and  that 
a  Judgment  rendered  against  the  husband  in  favor 
of  the  wife  had  no  more  effect  against  third  per- 
sons than  such  aoknowledgrment. 

Again,  in  Boiase  v.  Dickson, 82  La.  Ann.  1150  (1880), 
where  a  receipt  given  in  full  by  an  heir  to  his  fath- 
er^s  administrator  was  sought  to  be  avoided  by  a 
creditor  of  such  heir,  the  court  held  that  it  could 
not  be  contested  by  him,  and  that  his  only  right  was 
to  require  proof  of  its  genuineness. 

In  Craig  v.  Lewis,  Barrett  v.  Lewis,  110  Mass.  877 
(1872),  the  owner  of  land  gave  a  receipt  under  seal 
acknowledging  full  paymeot  of  all  debts  or  de- 
mands for  damage  done  by  the  flowing  of  a  dam, 
and  discharging  the  owner  of  the  dam  from  all  lia- 
bility for  any  flowage.  He  subsequently  conveyed 
the  property  free  from  encumbrance,  except  the 
right  of  flowage,  but  without  admitting  any  such 
right.  Id  an  action  brought  by  the  grantee,  it  was 
held  that  such  receipt  was  no  estoppel  to  his  claim 
for  damages  mcurred  subsequent  to  the  receipt  of 
his  conveyance,  neither  was  such  a  receipt  notice 
to  the  grantee  that  there  had  t)een  a  payment  for 
all  future  damages  by  the  mill  owner  to  the 
grantor. 

So  also,  in  Snow  v.  Moses,  53  Me.  546  (1866).  where 
the  defense  alleged  payment  by  the  defendant's 
grantor  to  the  complainant's  grantor  of  a  gross 
sum  in  full  of  aU  damages  past  and  future,  and  the 
question  was  whether  such  payment  was  a  bar  to 
the  complainant's  right  to  recover,  the  court  held 
that,  although  such  an  adjustment  was  good  as  be- 
tween the  parties,  it  was  no  bar  to  the  right  of  a 
subsequent  owner  to  recover  damages,  and  that 
the  receipt  of  the  sum  mentioned  in  full  for  all 
such  damages  was  not  evidence,  and  constituted 
no  defense. 

And  again,  in  an  action  in  assumpsit  on  an  ac- 
count, the  certificate  of  a  third  party,  not  called  as 
a  witness,  directed  to  the  defendant,  as  to  the  num- 
ber of  days  the  plaintiff  had  labored  with  him,  was 
held  not  admissible  as  against  the  defendant,  al- 
though it  was  proved  that  the  co-owner  had  set- 
tled upon  the  basis  of  such  certificate  and  com- 
municated the  fact  to  the  defendant.  Sutherland 
V.  Kittridge,  10  Me.  424  (1841). 

Where,  in  an  action  for  money  had  and  received, 
or  money  paid  or  money  lent,  defendant  offered  m 
evidence  a  certain  receipt  for  money  paid  to  one 
by  the  defendant  for  the  plaintiff's  use,  a  witness 
t>elng  ready  to  prove  such  person's  signature  to  the 
receipt,  although  such  party  was  living,  the  court 
held  that  such  evidence  could  not  be  received,  the 
party  receiving  it  t>eing  alive,  and  that  such  party 
was  the  best  evidence  of  the  receipt  of  the  money. 
Leatberbury  v.  Bennett,  4  Harr.  &  McH.  302  (1700). 

So  where,  in  an  action  of  ejectment  to  recover 
an  undivided  moiety,  the  receipt  of  the  lessor  of 
the  plaintiff  to  his  guardian  was  offered  m  evi- 
dence, with  the  sole  object  of  showing  a  privity  or 
connection  between  plaintiff's  lessor  and  the  pro- 
ceeding for  partition,  the  receipt  containing  no 
reference  to  the  real  estate  in  controversy,  but  pur- 
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porting  to  be  'in  full  for  my  share  of  the  personal 
estate  which  fell  due  to  me  from  the  estates  of  my 
grandfather,"— the  court  held  that  such  receipt 
had  DO  reeemblanoe  to  that  class  of  incidental  ad- 
missions which  do  not  differ  from  direct  admiesloos. 
and  did  not  amount  to  such  conduct  as  constituted 
evidence  between  the  parties,  and  that  to  allow  a 
receipt  from  a  ward  to  his  guardian  to  operate  as 
a  direct  or  incidental  admission  of  all  the  facts  in- 
troduced  into  the  account  of  the  latter  without 
specific  reference  to  them  is  a  dangerous  maner. 
Burke  v.  Chamberlain,  22  Md.  208, 907  (1864). 

In  l^erris  v.  Boxell,  34  Minn.  262,  264  (1885).  a  prin- 
cipal, and  the  plaintiffs  as  his  sureties,  gave  a  l»ond 
conditioned  for  the  faithful  performance  of  such 
principal's  duties  as  agent  for  the  obligee,  and  at  the 
same  time  the  defendants  agreed  to  become  re- 
sponsible to  the  plaintiffs  for  all  losses  they  might 
sustain  on  account  of  such  tx>nd.  Subsequently 
the  obligee  brought  suit  against  the  principal  and 
the  plaintiffs  to  recover  moneys  which  should  have 
been  accounted  for,  and  plaintiffs  also  brought  suit 
against  the  defendants  upon  their  agreement,  and 
while  both  actions  were  pending  defendants  en- 
tered into  a  written  agreement  with  plaintiffs  in 
accordance  with  which  the  action  against  the  de- 
fendants was  dismissed  and  Judgment  was  rendered 
in  favor  of  the  obligee  against  the  principal  and 
the  plaintiffs.  Plaintiffs  afterwards  brotight  action 
upon  the  agreement,  alleging  payment  of  the  judg- 
ment, the  payment  bemg  put  in  issue  by  the  an- 
swer, but  the  only  evidence  of  the  payment  of  the 
Judgment  introduced  by  the  plaintiffs  was  the  as- 
signment thereof,  which  recited  that  it  was  exe- 
cuted in  consideration  of  a  certain  sum  paid  by  the 
plaintiffs,  the  receipt  whereof  was  acknowledged. 
The  court  held  that,  even  assuming  that  the  tak- 
ing of  the  aaslgnmeut,  if  plaintiffs  actually  paid  the 
money,  was  equivalent  to  paying  the  judgment, 
yet  it  was  clear  that  the  receipt  contained  in  the 
instrument  was  incompetent  against  the  defend- 
ants as  evidence  of  the  fact  of  pasrment,  as  it  was 
re»  inter  alUvi  acta,  a  person's  receipt  not,  alone, 
being  evidence  to  prove  payment  against  a  third 
party. 

Where,  in  an  action  upon  a  bond  to  indemnify  a 
township,  it  was  sought  to  give  in  evidence  receipts 
by  different  persons  for  money  which  they  had 
paid  for  the  maintenance  of  a  child,  the  subject  of 
the  bond,  the  court  held  that  such  receipts  would 
be  competent  evidence  against  the  person  sigtUnff 
them,  but  were  not  so  against  the  third  party. 
Roll  V.  Maxwell,  5  N.  J.  L.  403  (1810). 

Where  a  husband  ffisured  his  life  for  the  benefit 
of  bis  wife,  and  gave  notes  for  the  premium,  which 
were  accepted  and  received  by  the  company,  and 
were  receipted  on  the  payment  as  cash,  and  there 
was  no  evidence  that  the  wife  bad  any  knowledge 
that  her  husband  gave  the  notes  for  the  premium 
inf-tead  of  cash,  and  one  of  such  notes  was  not  paid 
at  maturity,  the  insured  dying  before  payment,  it 
was  held,  m  an  action  by  the  wife  upon  the  policy, 
that  the  receipts  so  Indorsed  upon  the  policy  as- 
oash,  estopped  the  company  from  deny  tog  the  pay- 
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that  date ;  that  the  defendant  has  paid  plain- 
tiff, as  part  consideration  for  said  real  estate, 
the  sum  of  $8,930,  as  follows :  The  sum  of 
$1,200  thereof  by  assuming]:  and  agreeing  to 
pay  one  half  part  of  a  mortgage  for  $2,400 
which  had  been  previously  given  by  plain- 
tiff on  said  northeast  quarter  of  said  section 
34,  and  other  land  of  plaintiff ;  also,  by  as- 
suming and  agreeing  to  pay  a  mortgage  for 
$1,600,  which  had  been  previously  given  by 
plaintiff  on  said  southwest  quarter  of  said 
section  28.  and  which  said  mortgages,  with 
interest  and  taxes  on  said  land,  then  amounted 


to  the  sum  of  $2,980,  and  also  the  further 
sum  of  $1,000  thereof  in  cash.  The  plaintiff 
further  says  that  the  sum  of  $2,470  of  said 
sum  of  $0,400,— the  purchase  price  which 
defendant  agreed  to  pay  plaintiff  for  said 
lands,— with  interest  thereon  at  the  rate  of 
7  per  cent  per  annum  from  the  19th  day  of 
February,  1886,  is  unpaid,  and  now  due  from 
the  defendant  to  the  plaintiff."  Following 
the  above  language,  there  was  set  out  in  the 
petition  what  was  termed  a  ** second  cause  of 
action."  This  appears  to  have  been  but  an- 
other statement  of  the  same  cause  above  set 


ment,  the  receipts  so  indorsed  upon  the  policy  be- 
ing  part  of  the  airreenient.  Baker  v.  Union  L.  Ins. 
Co.  37  How.  Pr.  126,  8  Abb.  Pr.  N.  S.  144  a868). 

The  court  in  the  above  case  placed  its  decision 
upon  the  frround  that  where  one  by  his  own  words 
or  conduct  causes  another  to  believe  the  existence 
of  a  certain  state  of  thintre,  and  induces  him  or  her 
to  act  on  that  beUef,  the  patty  so  doing  is  con- 
cluded from  averring  or  proving  a  different  state 
of  things  as  existing  st  the  time  he  made  such  rep- 
resentations. In  such  a  case  it  would  be  a  fraud  to 
allow  the  insurance  company  to  show  that  such 
an  indorsement  upon  the  policy  was  untrue  as 
against  a  third  party,  and  one  who  has  acted  upon 
the  faith  of  the  statement. 

The  above  case  of  Baker  v.  Union  Mut.  L.  Ins. 
Co.,  was,  however,  reversed  upon  appeal,  43  N.  Y. 
283  (1871),  the  court  holding  that  the  acknowledg- 
ment or  receipt  of  the  .money  indorsed  upon  the 
policy  was  but  a  mere  admission,  and  as  such  liable 
to  be  contradicted,  and  that  the  wife,  accepting 
such  policy  and  suing  upon  it,  was  subject  to  the 
same  stipulations  and  conditions  that  her  husband 
was. 

In  a  case  in  which  plaintiff  sought  to  charge  de- 
fendant for  the  board  of  his  wife,  defendant  proved 
personal  notice  not  to  trust  her,  and  offered  in 
evidence  certain  receipts,  referring  to  a  previous 
agreement  of  separation,  and  for  monthly  allow- 
ances paid  to  the  wife,  which  were  said  to  be  signed 
by  persons  ar.thorlzed  by  the  wife  to  receive  them, 
but  the  coutt  disallowed  the  receipts.  Cutbush  v. 
OUbert,  4  Serg.  &  R.  565,  566  (1818). 

In  Farmer's  Mut.  P.  Ins.  Co.  v.  Bair,  82  Pa.  33 
(1876),  property  owned  by  a  Judgment  debtor  was 
insured  in  the  insurance  company  for  three  years, 
and  a  receipt  given  for  the  premiums  on  a  certain 
date,  and  part  of  the  property  was  subsequently 
destroyed  by  fire.  In  an  attachment  in  execution 
the  Judgment  creditors  sought  to  recover  the 
amount  from  the  insurance  company,  which  at  the 
trial  sought  to  prove  that  the  date  of  the  receipt 
had  been  altered.  The  court  held  that  the  ques- 
tion whether  or  not  such  receipt  had  been  altered 
was  for  the  jury  upoii  the  evidence,  and  that  the 
court  below  erred  in  taking  the  matter  from  the 
jury. 

So,  In  an  action  to  recover  a  legacy  by  an  as- 
signee thereof,  it  was  held  that  the  receipt  for  such 
legacy  given  by  the  original  legatee  was  no  evi- 
dence as  against  such  assignee,  unless  proved  to 
have  been  before  the  assignment,  as  such  receipt 
could  not  prove  itself  or  Its  genuineness  nor  the 
truth  of  the  date.  Wilcox  v.  Pearman,  9  Leigh,  144 
(1838). 

In  Hughson  v.  Richmond  &  D.  R.  Co.,  2  D.  C.  App. 
88  (1894),  action  was  brought  to  recover  for  in  Junes 
received  on  the  road  of  the  latter  company,  and 
the  court  below  admitted,  as  evidence  of  an  agree- 
ment or  release  of  the  plaintiff,  a  receipt  signed  by 
him  in  favor  of  the  Pullman  Car  Company,  which 
was  executed  after  the  alleged  Injury.  The  court 
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held  that  such  receipt  was  wrongly  admitted  as 
evidence  and  had  no  retrospective  operation. 

In  Newell  v.  Roberts,  13  Conn.  63  a839).  action  was 
brought  by  a  partner  upon  a  covenant  contained 
in  a  deed  of  dissolution,  whereby  the  defendant 
undertook  to  pay  all  debts  due  by  and  against  the 
late  firm,  plaintiff  producing  in  evidence  a  receipt 
of  a  third  party  for  certain  accounts  paid  by  him 
owing  by  the  late  firm  which  he  claimed  should 
have  been  paid  by  defendant.  The  court  held  such 
receipt  was  not  admissible,  being  merely  the  writ- 
ten declaration  of  a  third  party  who  should  be  pro- 
duced as  a  witness,  stating  that  If  such  a  receipt 
were  admissible  it  was  only  upon  the  ground  that 
it  was  the  admission  of  a  person  interested  in  the 
subject  against  his  interest,  or  of  an  agent  of  the 
defendants. 

b.  Admissible. 

Cases  exist,  however,  where  a  receipt  by  a  third 
party  in  connection  with  other  facts  may  be  com- 
petent evidence,— as,  where  the  person  to  whom  the 
payment  is  made  is  pointed  out  by  law,  as  io 
case  of  the  payment  of  taxes  to  a  public  officer;  an  d 
BO  when  the  person  to  whom  the  payment  is  to  be 
made  is  designated  by  the  contract  of  the  defend- 
ant, as  in  case  of  an  order  on  the  plaintiff  in 
favor  of  such  person.  Ferris  v.  Boxell,  34  Minn 
262,264(1885). 

In  Hammond  v.  Hannin,  21  Mich.  874,  4  Am.  Rep. 
480  (1870),  in  an  action  of  assumpsit  brought  to  re- 
cover damages  for  breach  of  contract  in  the  sale 
and  conveyance  of  land,  the  plaintiff  was  allowed 
to  produce  in  evidence  the  official  receipts  for  taxes 
paid  by  him  upon  the  property. 

In  Locke  v.  Porter  Gk)ld  &  S.  Min.  Co.,  41  Cal.  305 
(1871),  the  controversy  was  between  the  creditors 
of  the  company,  the  principal  question  beinjr  as  to 
the  validity  of  a  note  given  by  the  company  to  the 
plaintiffs  with  a  mortage  upon  the  company's 
property  to  secure  its  payment,  which  mortgage 
the  plaintiffs  sought  to  foreclose,  the  other  credi- 
tors, who  had  le\ied  attachments,  alleging  and  giv- 
ing evidence  showing  that  the  debt  secured  by 
such  mortgage  was  fictitious.  Plaintiffs  claimed 
that  the  mortgage  was  executed  to  them  to  secure 
creditors  of  the  company,  and,  in  particular,  the 
claim  of  one  creditor  who  had  since  died,  and  of- 
fered, in  support  of  the  bona  fides  of  the  claim,  a 
receipt  acknowledging  payment  of  such  sum. 
which  receipt  was  objected  to  as  irrelevant,  not 
being  the  best  evidence  the  nature  of  the  case  ad- 
mitted of.  The  court  held  that  such  receipt  was 
admissible  in  evidence  for  the  purpose  of  showing 
that  the  parties  for  whose  benefit  the  mortgaire  was 
given  had  paid  such  money  for  the  grantor's  ben- 
efit, alt  ho  u(rh  the  fact  of  the  Indebtedness  of  the 
company  to  the  parties  receiving  such  money  was 
to  be  shown  by  other  e\idence  than  the  receipt. 

In  Re  Minors  of  Smith,  22  La.  Ann.  253  (1870),  error 
was  assigned  in  the  Judgment  of  the  court  below, 
upon  the  ground  that  there  was  no  proof  to  estab- 
lish the  claim  of  paraphernal  property  of  a  wife  al- 
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out,  with  some  slight  variations,  unimpor- 
tant to  note,  since  Albright,  in  this  court, 
disclaims  any  reliance  on  said  so-called  "sec- 
ond cause  of  action. "  In  the  petition,  there 
followed  the  so-called**  second  cause  of  action'^ 
this  language :  **  (3)  That  at  the  instance  and 
request  of  the  defendant,  and  relying  on  the 
defendant's  promise  to  reimburse  plaintiff 
therefor,  the  plaintiff  has  incurred  expense, 
costs,  and  attorney's  fees,  in  endeavoring  to 
sustain  his  title  and  claim  to  said  stock  of 
goods,  wares,  and  merchandise,  amounting 
to  the  sum  of  $837.46,  an  itemized  bill  and 


statement  of  said  expenses,  costs,  and  attor- 
ney's fees  beinff  hereto  attached,  marked 
'  Exhibit  A, '  and  made  a  part  hereof. "  On 
the  trial  there  was  introduced  no  testimony 
to  sustain  the  above  claim  for  attorney's  fees, 
costs,  and  expenses.  Hence,  this  part  of  the 
petition  will  be  dismissed  from  further  con- 
sideration. 

Plaintiff  alleged  that  he  had  sustained 
damages  in  the  premises  in  the  sum  of  $3,500, 
no  part  of  which  had  been  paid,  and  he  prayed 
judgment  in  the  sum  named,  with  7  per  cent 
interest  on  $2,470  from  February  l9,  1886. 


leged  to  have  been  received  by  the  husband  and 
credited  to  his  minor  chUdren  in  the  account  oom- 
|>laiDed  of,  the  only  proof  in  support  of  the  item 
beinR  an  entry  in  the  inventory  of  the  wife's  es- 
tate, to  the  effect  that  the  husband  aolcnowledged 
"^tohave  received  the  sum  of  $4,000  separate  para- 
phernal funds  of  his  said  deceased  wife/'  the  con- 
tention being  that  adcnowledgments  of  the  re- 
ceipt of  money  by  the  husband  from  the  wife  were 
not  evidence  agrainst  tbird  persous.  The  court 
held  tliat,  although  such  contention  was  good  law 
and  supported  by  the  authorities,  yet  it  was  applied 
in  this  and  other  similar  cases  to  evidence  adduced 
contradictorily  with  third  persons,  or  where  the 
husband  or  wife  was  called  on  to  administer  proof 
contradictorily  with  them,  but  not  where  the  proof 
adduced  was  between  the  parties  or  their  heirs; 
ttiat  in  such  a  case  slight  proof  was  sufScient,  and 
that,  the  acknowledgment  being  made  at  the  time, 
not  suspicious,  was  full  proof  between  the  parties 
and  prima  facie  proof  as  to  ail  untU  in  a  regular 
proceeding  and  under  proper  allegations  higher 
proof  was  admitted. 

In  Smith  v.  Aldrich.  12  Allen,  668  (1866),  the  ac- 
tion was  in  trover  for  conversion  of  property,  the 
plaintiifs  being  executors  of  deceased  persons  who 
olaimed  the  title  by  purchase.  The  defendants 
contended  that  the  purchase  was  merely  made  by 
the  purchasers  as  a  committee  of  the  parish,  and 
that  the  title  therefore  was  in  the  parish,  producing 
in  evidence  a  receipt  in  the  handwriting  of  one  of 
the  deceased  testators,  found  among  parish  records, 
acknowledging  the  receipt  of  the  purchase  money 
and  signed  by  the  vendor.  The  court  held  such 
receipt  was  admissible  in  evidence,  the  same  hav- 
ing reference  'to  the  property  in  controversy, 
being  signed  by  a  person  under  whom  the  plain- 
tiffs claimed  title,  and  placed  the  competency  of 
such  evidence  upon  two  grounds,  namely,  that  the 
receipt  was  in  the  nature  of  an  admission  respect- 
ing tbe  subject-matter  of  the  suit  by  the  persons 
whose  immediate  representativeswcre  plaintiffs  in 
the  action;  and  that  it  was  also  a  link  in  the  chain 
of  evidence  relating  to  a  transaction  directly  con- 
nected with  the  title  to  the  property,  the  transac- 
tion having  taken  place  nearly  forty  years  prior  to 
the  action,  and  for  the  reason  that  the  point  of  time 
when  the  original  owner  parted  with  the  property, 
which  was  not  proved  or  agreed  by  the  parties,  was  a 
material  fact  in  issue,  the  evidence  tending  to  show 
that  tbe  title  claimed  by  the  plaintiffs  did  not  ac- 
crue at  the  time  they  alleged. 

Where,  in  an  action  to  recover  a  legacy,  the  de- 
fendant offered  in  proof  of  payment  a  receipt  of 
one  of  tbe  plaintiffs  for  the  amount  of  the  legacy, 
which  was  expressed  to  be  in  full  thereof  and  to  be 
paid  by  a  party  misled  therein,  such  receipt  was  re- 
jected on  the  ground  that  the  aoti6n  was  not  be- 
tween the  party  giving  such  receipt  and  the  plain- 
tiff, and  for  tbe  reason  that  it  bore  date  two  years 
prior  to  the  defendant's  being  appointed  trustee 
and  was  therefore  no  act  or  payment  of  his,  and 
upon  tbe  further  ground  that  the  whole  was  re- 
pugnant to  the  New  Jersey  Act  of  November,  1806; 
29  L.  R.  A. 


but  upon  appeal  the  court  held  that  the  receipt 
ought  to  have  been  received  in  evidence.  Con- 
neUy  v.  Kendle,  2  N.  J.  L.  806  aSOD. 

In  Sherman  v.  Crosby,  11  Johns.  70  (18U),  a  de- 
fendant authorized  a  third  party  to  settle  an  ac- 
tion brought  by  tbe  plaintiff  against  such  defend- 
ant, and  it  was  held  that  the  reeeipt  signed  by  such 
plaintiff,  stating  that  he  had  received  of  the  de- 
fendant through  such  third  party  a  certain  amount 
in  full  of  tbe  Judgment  and  execution  in  the  action, 
was  prima  facie  evidence  of  a  pasrment  of  so  much 
money  by  such  third  party  so  as  to  authorize  him 
to  set  it  off  against  a  demand  of  such  defendant 
against  him,  unless  the  latter  could  show  fraud  or 
abuse  of  authority  on  the  part  of  such  third  party. 

In  Marco  v.  Fond  du  Lac  County,  68  Wis.  232 
(1886),  tbe  fact  that  tbe  grantor  of  land  held  a  re- 
ceipt for  taxes  assessed  thereon  during  a  certain 
year,  was  held  not  to  estop  the  city  from  aasertin^ 
as  against  a  grantee,  who  had  no  knowledge  of 
such  receipt  at  the  time  of  the  purchase,  that  a 
portion  of  such  taxes  bad  not  been  paid.  In  that 
case  the  taxes  assessed  had  been  declared  void,  but 
there  had  been  a  subsequent  reassessment  and  the 
purchaser  was  presumed  to  have  knowledge  of 
such  facts. 

II.  ReceipUindeeda, 

The  question  of  a  recital  in  a  deed  as  evidence 
of  payment  of  the  consideration  as  against  third 
parties  will  form  the  subject  of  a  future  note. 

It  has  been  held  that  the  receipt  in  a  deed  for  tbe 
purchase  money  paid  is  not  evidence  to  support 
this  material  averment  against  third  persona,  but 
only  as  against  parUes  to  the  deed,  or  persons  who 
subsequently  derived  title  from  the  grantor.  Lloytl 
V.  Lynch,  28  Pa.  419,  4»4^  70  Am.  Dec.  187  asW). 

So  the  receipt  in  a  deed  is  not  evidence  of  pay- 
ment of  purchase  money  as  against  creditors  who 
attack  it  by  evidence  tending  to  show  that  it  was 
made  to  defraud  them.  Ibid.:  Clark  v.  Depew,  25 
Pa.  609, 615,  64  Am.  Dea  n7  (1866). 

For  the  reason  that  a  receipt  for  purchase  money 
at  the  foot  of  a  deed  has  been  held  to  be  evidence 
of  the  lowest  order,  even  against  the  parties  sign- 
ing it,  being  an  every-day  practice  to  have  such 
receipt  on  a  deed,  even  where  no  money  passed. 
Lloyd  V.  Lynch,  supra.  ' 

But  in  Foster  v.  Beals,  21  N.  Y.  247  a860),  it  was 
held  that  a  mortgagee's  receipt,  which  was  proved 
by  the  date  of  the  mortgage  itself,  was  not  evi- 
dence  of  the  pasrment  by  a  mortgagor  as  against  a 
subsequent  assignee  of  the  mortgage. 

Where  a  conveyance  acknowledging  the  receipt 
of  the  purchase  money  Is  given,  of  land  on  which 
there  is  an  unregistered  mortgage,  it  is  prima  facie 
evidence,  as  against  the  mortgagee  and  in  favor  of 
one  who  claims  as  a  bona  flde  purchaser  and  all 
claiming  under  him,  that  the  consideration  was 
actually  paid,  but  it  would  not  be  so  in  equity 
upon  a  bill  filed  to  set  aside  the  conveyance  as 
fraudulent,  for  in  such  case  defendant  must 
plead  actual  payment  before  notice  of  the  plaintliTB 
right,  and  show  it  in  proof.  Jackson  v.  M^Cbea* 
ney,  7  Cow.  800. 17  Am.  Deo.  621  a^snh  B.  W. 
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In  the  brief  filed  on  behalf  of  the  defendant 
in  error,  Albright,  his  counsel  summarize 
the  facts  constituting  plaintiff's  cause  of  ac- 
tion in  this  language:  ""Albiight  sold  and 
conyeyed  the  land  before  describe  to  Ellison 
for  $6,400,  which  fact  is  admitted  by  all. 
That  AlbHght  receiyed  $1,600  and  $1,200 
(being  the  mortc^age  on  the  quarter  in  sec- 
tion S,  and  one  naif  ot  the  mortgage  on  the 
quarter  in  section  84,  with  other  lands,  with 
some  accrued  interest),  and  the  further  sum 
of  $1,021  (or  $1,028),  there  is  no  dispute. 
Allow  us  to  say  the  mortgages  assumed,  with 
accrued  interest,  and  the  cash  paid,  left  only 
$2,470  of  the  purchase  price  of  the  land,  to 
wit,  $6,400.  It  was  this  balance  of  the  pur- 
chase money  for  which  suit  was  commenced.  ^ 
This  concise  statement  of  the  matters  in 
issue,  limiting  as  it  does  the  inquiry  to  the 
item  of  $2,470,  will  be  accepted  as  correct; 
for  thereby,  without  prejudice  to  the  rights 
of  either  party,  is  avoided  a  tedious  recita- 
tion of  the  matters  presented  by  the  answer 
and  reply.  To  an  understanding  of  the  mat- 
ters involved,  it  will  be  necessary  to  explain 
the  transactions  which  gave  rise  to  the  al- 
leged indebtedness  for  the  sum  last  men- 
tioned. For  this  purpose  the  evidence  on 
this  point,  of  Mr.  Albright,  summarized, 
was  as  follows:  On  February  19,  1886.  Al- 
bright sold  the  S.  W.J  of  section  28  and  the 
N.  E.  i  of  section  34,  Twp.  4  N. ,  range  1  W. . 
6th  P.  M.,  situate  in  Thayer  county,  to 
Richard  Ell ison,  for  $6, 400.  On  one  of  these 
quarter  sections  there  was  a  mortgage  of 
$2,400,  with  some  interest  due,  one  half  of 
which  principal  and  interest  was  assumed 
by  the  grantee.  On  the  other  quarter  there 
was  a  mortgage  of  $1,600,  with  some  inter- 
est due,  the  payment  of  the  entire  amount  of 
which  was  assumed  by  Ellison.  In  addition 
to  assuming  payment  of  the  above  amounts, 
Ellison  was  to  pay  Albright  either  $1,021 
or  $1,023,— there  is  some  uncertainty  as  to 
the  exact  amount, —which  left  to  be  pro- 
vided for  the  $2,470  above  referred  to.  Al- 
bright agreed,  for  this  $3,470,  to  accept  a 
stock  of  goods  owned  by  a  Mr.  Brown.  On 
this  stock,  Ellison  held  a  chattel  mortgage, 
and  a  bill  of  sale  answering  the  purposes  of 
a  chattel  mortgage.  It  was  agreed  between 
Ellison  and  Brown  that  the  amount  due  on 
the  notes  secured  by  these  two  instruments 
was  $1,800.  Before  negotiations  were  con- 
summated, however,  the  sheriff  of  Thayer 
county  levied  on  the  stock  of  goods,  and 
garnished  Ellison  for  the  satisfaction  of  a 
claim  due  from  Brown.  These  proceedings 
by  the  sheriff  caused  a  delay  in  closing  up 
the  trade.  It  was  finally  arranged,  however, 
that  the  difference  between  the  $1,800  and 
the  estimated  value  of  the  stock  of  goods, 
which  was  $2,470,  should  be  paid  by  Elli- 
son to  Brown,  less  the  amount  of  the  two 
executions,  which  left  $418  going  from  El- 
lison to  Brown.  Following  this  adjustment, 
Albright  sent  a  note  bv  Mr.  Brown  to  Mr. 
Ellison,  wherein  he  said  for  Ellison  to  settle 
with  Brown  according  to  the  agreement; 
that  the  stock  had  fallen  a  little  short,  but 
that  would  be  fixed  in  rent  with  Mr.  Brown. 
There  was  a  defect  in  the  title  to  the  land 
which  was  to  be  conveyed  to  Ellison,  and 
29  L.  R.  A. 


therefore,  when  this  order  was  presented  to 
him,  he  refused  to  pay  it.  Subsequently, 
the  defect  in  title  having  been  obviated,  the 
land  was  conveyed  by  Albright  to  Ellison, 
and  Albright  took  possession  of  the  goods. 
Ellison  indorsed  to  Albright,  without  re- 
course, the  notes  of  Brown,  on  which  was 
due  the  sum  of  $1,800,  together  with  the 
chattel  mortgages  securing  payment  of  that 
amount.  These  notes  and  the  mortgages  were 
left  in  a  bank  at  Alexandria,  and  Mr.  Al- 
bright had  no  knowledge  that  either  had  been 
indorsed  to  him.  After  Albright  had  taken 
possession  of  the  goods,  Brown  surrepti- 
tiously obtained  possessioh  thereof,  where- 
upon Albright  brought  a  replevin  suit,  and 
thereunder,  having  obtained  possession  of 
the  stock,  sold  it.  The  replevin  action  re- 
sulted in  a  verdict  and  judgment  for  Brown, 
and  others  who  were  joineaf  with  him  as  de- 
fendants, against  Albright,  for  the  sum  of 
$2,421.  The  opinion  directing  an  aflSrm- 
ance  of  this  judgment  was  reported  in  23 
Neb.  186.  The  foregoing  statement,  as  in- 
dicated, is  compiled  from  the  testimony  of 
Albright,  and  is  given  that  his  version  of 
the  affair  may  appear.  It  is  not  to  be  un- 
derstood, however,  that  by  this  court  any 
attempt  has  been  made  to  weigh  the  testi- 
mony, or  settle  controverted  fact  propositions, 
for  no  such  effort  has  been  made.  As  was 
said  in  the  brief  for  defendant  in  error,  this 
suit  was  brought  to  recover  the  $2,470  item, 
to  which  reference  has  already  frequently 
been  made.  It  can  scarcely  escape  observa- 
tion that  the  defendant  in  error  went  into 
possession  of  the  stock  of  goods  which  this 
$2, 470  represented  ;  subsequently,  such  pos- 
session was  resumed  by  Brown ;  and  that, 
thereby,  there  was  necessitated  a  suit  on  the 
part  of  Albright  to  regain  his  lost  possession. 
Concededly,  the  only  circumstance  which 
could  justify  Brown *s  resumption  of  posses- 
sion was  that  Ellison  had  failed  to  pay  him 
the  balance  of  $418— or,  as  Brown  figures  it, 
$425— due  him  from  Ellison.  Even  as  to 
this.  Brown's  testimony  was  that,  after  his 
own  resumption  of  possession,  Ellison  ten- 
dered this  balance  to  him,  which  he  refused 
to  receive,  and  refused  to  deliver  up  the  stock 
of  goods  unless  he  was  also  paid  for  the 
trouble  and  expense  he  had  been  put  to. 
Under  these  circumstances  this  action  was 
brought  by  Albright  for  the  recovery  of  the 
$2,470.  In  his  testimony,  Mr.  Albright  said 
that  he  replevied  the  stock  on  the  sutrgestion 
of  Ellison  that  he  should  do  so,  and  that  he 
(Ellison)  would  sign  his  replevin  undertak- 
ing to  enable  Albright  to  replevin.  This 
was  denied  by  Ellison,  and  in  this  connec- 
tion it  is  noteworthy  that,  as  a  matter  of  fact, 
Ellison's  name  does  not  appear  on  the  copy 
of  this  undertaking  set  out  in  the  bill  of  ex- 
ceptions. It  is  drfticult  to  conjecture  how 
the  alleged  encouragement  of  Albright  by 
Ellison  could  become  Important  in  this  case, 
for  the  proof  necessary  to  sustain  the  plain- 
tiff's allegations  was  of  the  failure  of  the 
consideration  alleged.  The  petition  was  not 
framed  upon  the  theory  that  Ellison  was  li- 
able upon  the  warranty  of  his  title  as  to  the 
stock  of  goods  transferred  to  Albright,  but 
was  for  a  failure  of  consideration  for  land 
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transferred  to  Ellison  by  Albright.  The  pos- 
session of  the  goods  was  transferred  to  Al- 
bright in  pursuance  of  the  terms  of  a  contract 
under  which  Ellison  became  the  owner  of 
Albright's  land.  This  possession  was  after- 
wards interrupted  by  one  who,  at  most,  could 
justify  his  interruption  of  such  possession  to 
the  extent,  in  amount,  of  $425.  In  the  case 
of  Albright  v.  Brmon,  reported  in  23  Neb. 
136,  it  seems  that  Albright,  as  absolute 
owner,  claimed  the  right  of  possession  of 
the  entire  stock.  It  admits  of  grave  doubts 
whether  under  these  circumstances  Ellison 
could  in  any  event  be  held  liable  for  more 
than  the  amount  he  had  failed  to  pay  to 
Brown ;  that  is,  according  to  the  evidence 
of  Albright,  $418.  Vide  AuUman  v.  Stout, 
15  Neb.  586 ;  Sycamore  Marsh  Harvester  Mfg. 
Co.  V.  Stumiy  18  Neb.  210 ;  Hadley  v.  Boxen- 
tiale,  9  Exch.  841.  It  appears  from  the  evi- 
dence of  Albright— though  this  may  admit 
of  doubt—that  Brown  predicated  his  right 
to  resume  possession  upon  the  fact  that  there 
remained  due  him,  as  Brown  claimed,  $425. 
Under  the  rule  laid  down  in  Long  v.  Clapp, 
15  Neb.  417,  a  serious  question  might  be 
made  as  to  whether  or  not  it  was  the  duty 
of  Albright  to  have  paid  this  amount;  his 
recovery  against  Ellison,  in  that  event,  be- 
ing limited  to  the  amount  so  paid.  If  this 
petition  had  presented  Albright's  cause  of 
action  as  one  for  damage  for  failure  of  Elli- 
son's title  to  the  stock  of  goods,  it  would, 
to  say  the  least,  have  better  comported  with 
the  proofs  offered,  and  would  have  afforded 
an  opportunity  to  try  the  question  of  the 
amount  and  nature  of  the  damages  sustained 
by  the  defendant  in  error.  It  is  quite  evi- 
dent that  the  matters  in  controversy  herein 
can  never  be  satisfactori  ly  determined  on  the 
issues  heretofore  presented  on  the  pleadings. 
For  our  present  purpose,  however,  we  shall 
proceed  as  though  the  evidence  introduced 
was  strictly  relevant  to  the  issues  joined. 
There  was  a  judgment  in  the  replevin 
suit,  which  was  afterwards  affirmed  in  this 
court.  The  cause  was  then  remanded  to  the 
district  court.  The  theory  of  the  defendant 
in  error  in  the  trial  of  this  case  was,  that 
Ellison  was  liable  for  the  amount  paid  by 
the  defendant  in  error  for  the  satisfaction 
of  the  judgment  in  the  replevin  action.  For 
the  purpose  of  showing  this  payment,  there 
was  introduced  in  evidence  a  page  of  tlie 
judgment  docket  No.  1  of  the  district  court, 
on  which  there  appeared  the  name  of  Jo«l 
T.  Albright  as  judgment  debtor,  and  the 
names  of  the  parties  to  the  suit ;  the  kind  of 
action;  the  date  of  judgment  (April  21, 
1886)  ;  the  page  of  the  journal ;  and  the 
amount  of  the  judgment  ($2, 421) .  The  mat- 
ters described  were  followed  by  this  writ- 
ing :  "  August  14th,  1889.  Received  of  Joel 
T.  Albright  full  satisfaction  and  payment  of 
this  judgment,  interest,  and  costs,  and  the 
same  is  hereby  satisfied  and  discharged  in 
full.  J.  L.  Brown,  Clara  A.  Brown  and  James 
Lockwood,  Defendants,  by  W.  O.  Hambel, 
their  Attorney. "  There  was  no  evidence  of  the 
alleged  payment,  other  than  above  given.  In- 
deed, on  May  20, 1889,  there  was,  in  said  replev- 
in action,  returned  an  execution  nulla  bona.  In 
the  suit  which  we  have  now  under  considera- 
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tion  there  were  examined  as  witnesses  the 
above  named  J.  L.  Brown  and  Clara  A. 
Brown,  as  well  as  Joel  T.  Albright,  but  by 
neither  of  these  was  there  an  attempt  made 
to  prove  the  amount  paid  in  satisfaction  of 
the  judgment  rendered  in  the  replevin  action. 
The  plaintiff  in  the  district  court  relied  upon 
the  sufficiency  of  the  above  receipt,  entered, 
as  it  doubtless  was,  on  the  original  judgment 
docket.  To  the  introduction  of  the  receipt 
proper  objections  were  made,  and  exceptions 
taken.  There  is  therefore  now  presented  the 
competency  of  this  receipt  as  against  Ellison, 
who  was  not  a  party  to  the  action  in  which 
the  judgment  was  rendered,  of  which  satis- 
faction and  payment  are  attempted  to  be 
shown  by  the  receipt.  In  Dandson  v.  Berth- 
oud,  1  A.  K.  Marsh.  261,  the  case  was  for 
monej  paid  out  and  expended  by  the  defend- 
ants in  error  to  the  use  of  the  plaintiff,  and 
for  work,  labor,  etc.  The  language  used  in 
discussing  the  effect  and  nature  of  a  receipt 
was  as  follows:  "The  only  question  ma- 
terial to  be  decided  is  whether  the  circuit 
court  erred  in  admitting  as  evidence  a  receipt 
signed  by  A.  Woolfordfor  $222.11,  alleged 
to  be  advanced  by  the  defendants  in  error  to 
the  plaintiff's  use.  It  is  explicitly  laid  down 
by  Peake,  in  his  treatise  on  Evidence  (page 
254) ,  that,  to  prove  the  payment  of  money  In 
such  a  case,  the  person  who  made  it.  or  he 
by  whom  it  was  received,  should  be  called 
as  a  witness,  for  the  receipt,  or  acknowledg- 
ment of  the  person  wi  11  be  no  evidence  against 
the  defendant.  And  of  the  correctness  of  this 
doctrine,  on  principle,  there  can  be  but  little 
reason  to  doubt,  for  proof  of  the  acknowl- 
edgment of  the  person  who  received  the  money 
would  only  be  hearsay  evidence,  and  the  re- 
ceipt of  such  person' is  nothing  more  than 
written  evidence  of  his  acknowledgment, 
and,  whether  in  writing  or  by  parol,  hearsay 
evidence  is  equally  inadmissible.  Phil.  Ev. 
174."  In  Uoyd  v.  Lyjich,  28  Pa.  419.  70  Am. 
Dec.  137,  there  was  under  consideration  the 
effect  to  be  given  a  receipt  on  a  deed,  as 
against  one  not  a  party  to  the  deed.  Having 
premised  that  such  receipt  was  competent  evi- 
dence against  the  grantor,  and  all  who  de- 
rived title  from  him,  and  was  such  evidence 
as  to  pass  the  grantor's  title,  the  opinion  coii- 
tinued  in  the  following  language:  "^But  it 
is  no  evidence  whatever  of  the  fact  of  pay- 
ment against  a  stranger,  or  even  against  one 
who  derived  ti\le  from  Thomas  Farrel  [the 
grantor]  previously  to  the  date  of  the  con- 
veyance to  Lloyd.  Against  them  it  is  noth- 
ing but  hearsay.  It  is  a  mere  ex  parte  dec- 
laration, not  under  oath,  taken  without  any 
opportunity  to  cross- examine.  It  has  been 
long  settled  that  such  declarations  are  not 
evidence  against  strangers.  .  .  .If  such 
evidence  were  received  against  strangers  for 
the  purpose  of  extinguishing  their  eouitable 
rights,  the  salutary  rules  established  for  ages 
would  be  subverted,  hearsay  evidence  would 
be  substituted  for  testimony  under  the  sanc- 
tion of  an  oath,  and  all  the  advantages  of  a 
cross-examination  would  be  swept  away. 
Under  such  a  system  no  equitable  title  could 
be  protected.  But  it  is  urged  that  there  is  a 
presumption  that  the  grantor  and  grantee 
have  acted  with  integrity.     This  may  be  so. 
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but  that  is  no  reason  why  their  declarations 
should  be  j^iven  in  evidence  against  persons 
who  have  no  connection  with  them.  If  they 
are  acquainted  with  material  facts,  they  are 
as  much  bound  to  deliver  their  testimony 
under  oath  as  other  persons,  if  competent 
witnesses. "  Other  authorities  mij?ht  be  cited 
to  sustain  this  proposition,  but  this  is  hardly 
necessary ;  for,  on  reflection,  it  is  very  clear 
that  a  receipt  signed  by  Mr.  Hambel  as  at- 
torney could  have,  as  against  strangers  to  it, 
no  greater  effect  than  would  his  oral  utter- 
ances made  to  the  same  parties.    If  Albright 


Eaid  the  amount  of  the  judgment,  it  is  no 
ardship  that  he  be  required  to  so  testify; 
f giving  thereby  an  opportunity  for  an  exam- 
nation  as  to  the  media  and  time  of  payment, 
as  well  as  to  other  material  circumstances. 
Certain  it  is  there  was  no  competent  proof 
of  payment,  and  without  such  proof  of  this 
essential  fact  the  judgment  is  unsupported 
in  a  very  important  respect. 

The  judgment  of  the  District  Court  is  reversed. 

Rehearing  denied. 


ALABAMA  SUPREME  COURT. 


CAPITAL  CITY  WATER  CO.,  Appt., 

V. 

STATE  of    Alabama  ex    rel.  Gtordon  MAC- 
DONALD. 


(. 


.Ala.. 


.) 


1.  A  proceeding  in  the  nature  of  quo 
i^arranto  for  the  diasolutioa  of  a  corporation 
need  not  be  commenced  by  summons  and  com- 
plaint under  Code,  H  2861,  2652,  requiring  all 
"civil  actions,"  except  as  otherwise  provided,  to 
be  so  commenced. 

ie.  The  relator  in  a  proceedings  in  the 
nature  of  quo  warranto  for  the  dissolution 
of  a  corporation  need  not  obtain  leave  or  an  or- 
der of  court  to  institute  and  prosecute  such  pro- 
ceedinirs. 

8.  An  irreiirularity  in  commencing  a 
proceeding  in  the  nature  of  quo  i^ar- 
ranto  for  the  dissolution  of  a  corporation  be- 
fore flriving  security  for  costs  Is  waived,  where 
such  security  is  subsequently  ffiven  and  the  re- 
spondent files  a  demurrer  and  motion  to  quash, 
and  afterwards  its  pleas,  and  no  motion  to  dis- 
miss on  that  ground  is  made  until  nearly  two 
years  after  the  commencement  of  the  action, 
when  the  case  comes  on  for  hearing. 

4.  The  relator  in  proceedings  in  the 
nature  of  quo'  warranto  will  not  be 
required  to  give  additional  security 

for  costs  on  the  ground  that  the  security  given  Is 
insolvent,  where  the  e\'idenoe  in  support  of  the 
motion  only  shows  that  according  to  the  tax  rec- 
ords of  the  county  the  security  has  only  $320  of 
taxable  property. 

5.  A  plea  in  a  proceeding  in  the  nature 
of  quo  warranto  for  the  dissolution  of 
a  corporationt  alleging  that  respondent  has 
fully  performed  all  its  duties  arising  out  of  its 
charter  by  providing  a  system  of  waterworks  of 
sutlicient  capacity  and  power  to  furnish  the  city 
an  abundant  supply  of  water,  does  not  deny  an 
allegation  in  the  petition  that  respondent  failed 
tosupply  the  city  and  its  inhabitants  with  such 
water. 


Note.— A.  valuable  addition  to  the  rapidly  grow- 
ing subject  of  municipal  water  supply  is  furnished 
by  the  above  case. 

As  to  liability  for  failure  of  supply,  see  noU  to 
Howsmon  v.  Trenton  Water  Co.  (Mo.)  28  L.  R.  A. 
147. 

As  to  municipal  condemnation  of  waterworks, 
see  Re  Brooklyn  (N.  Y.)  2B  L.  R.  A.  270. 
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6.  A  waterworks  company  whose  char- 
ter makes  it  its  absolute  duty  to  supply 
pure*  wholesome,  deep-well  water,  is 

not  Justified  in  failing  to  supply  such  water  by 
the  fact  that  extra  expense  would  be  required  in 
digging  the  necessary  deeper  wells,  for  which  the 
city  would  not  have  to  pay  if  it  should  ever  elect 
to  purchase  such  works,  which  it  has  the  right  to 
do. 

7.  The  right  of  the  state  to  declare  the 
forfeiture  of  the  charter  of  a  water- 
i¥orks  company  for  infractions  of  duty  im- 
posed by  its  charter  and  contract  is  not  taken 
away  by  a  provision  in  the  contract  that  the  city 
may  rescind  the  contract  if  the  company^s  works 
fail  to  meet  the  requirements  of  the  contract. 

8.  A  provision  in  the  contract  of  a  wa<* 
terworks  company,  that  if  any  **un- 

.  foreseen  or  inevitable  accident**  shall 
happen  to  any  part  of  its  system  of  works  the 
company  shall  have  a  reasonable  time  to  repair 
injuries  resulting  from  the  accident,  and  that 
such  accident  shall  not  be  construed  to  be  a 
breach  of  the  contract,  does  not  apply  to  an  in- 
sufficiency of  water  during  a  drought  caused  by 
the  failure  of  the  company  to  bore  wells  neces- 
sary to  an  adequate  supply  in  such  seasons. 

9.  The  charter  of  a  waterworks  com- 
pany which  supplies  river  water,  in- 
stea[d  of  pure,  wholesome,  deep-well 
ivater,  as  required  by  its  charter  and  contract, 
during  four  droughts  in  two  years,  and  refuses* 
for  a  wholly  insufllcient  reason,  to  sink  additional 
wells  in  order  to  furnish  a  proper  supply  of  wa 
ter.  will  be  annulled,  where  the  only  reason  for 
not  annulling  is  that  if  the  charter  is  vacated  all 
water  supply  will  cease,  and  a  promise  by  the 
company  after  suit  is  begun  that  it  will  sink  the 
additional  wells  necessary  to  afford  an  adequate 
supply  of  water. 

(December  21, 1894.) 

APPEAL  by  defendant  from  a  judgment  of 
the  City  Court  of  Montgomery  in  favor  of 
relator  in  a  quo  warranto  proceeding  to  annul 
defendant's  charter.    Affirmed. 

The  facts  sufficiently  appear  in  the  opinion. 

Mr.  J.  M.  Falkner,  for  appellant: 

The  givine  of  security  for  costs  waa  a  con- 
dition precedent  to  the  right  of  relator  to  bring 
this  action. 

Ala.  Code,  §8163;  Taylor  v.  State,  d\  Ala. 
383;  Tuscaloosa  ScientiHc  &  Art  Asso.  v.  Statc^ 
58  Ala.  54. 
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Relator  could  not  give  the  security  for  costs 
after  the  suit  was  commenced. 

Taylor  v.  8t<Ue  and  Ttiscaloosa  Scientific  <& 
Art  A880,  V.  State,  supra. 

Sections  22  and  28  of  the  ordinance  contract 
furnish  a  full,  complete,  plain,  and  adequate 
remedy  for  any  violation  or  breach  of  duty  on 
the  part  of  this  appellant. 

The  election  by  the  city  council  of  Montgom- 
ery to  purchase  its  works  furnishes  abundant 
reason  why  appellant  should  not  change  the 
character  of  its  works  in  any  respect  pending 
such  election,  or  add  to  the  amount  which  the 
city  council  would  have  to  pay  appellant  for 
the  same. 

Linn  v.  McLean,  80  Ala.  3W. 

A  charter  will  not  be  revoked  for  every 
wrongful  act  committed  by  a  corporation.  A 
single  act  of  abuse  or  wilful  nonfeasance  may 
be  a  ground  for  a  forfeiture;  but  where  an  act 
of  nonfeasance  has  not  been  committed  wil- 
fully or  negligently,  and  does  not  injure  any 
one,  and  is  not  expressly  forbidden  by  the 
charter,  the  courts  will  not,  in  general,  apply 
the  severe  remedy  of  a  judgment  of  forfeiture. 

4  Am.  &  Eog.  Encyclop.  Law,  p.  306, 
par.  8. 

A  writ  of  quo  warranto  or  a  writ  issued  in 
the  proceedings  in  the  nature  of  a  quo  war- 
ranto was  not  a  writ  of  right.  The  issuance 
of  the  writ  did  not  end  the  discretion  of  the 
court. 

Com.  V.  auley,  56  Pa.  270,  94  Am.  Dec.  76. 

Mr.  Gordon  Macdonald*  for  appellee: 

Wilful  neglect,  abuse,  misuse,  or  nonuser 
of  its  franchises  by  a  corporation,  or  failure  to 
discharge  the  obligations  to  the  public  imposed 
on  it,  either  expressly  or  by  implication  m  its 
charter,  constitutes  grounds  for  the  forfeiture 
thereof. 

High,Extr.  Legal  Rem.  §  606;  Pe<^le  v.  North 
River  Sugar  Ref,  Co.  121  N.  Y.  582,  9  L.  R 
A.  83;  People  v.  Kingston  &  M.  Tump.  Road 
Co.  28  Wend.  198,  35  Am.  Dec.  551;  Folger  v. 
Columbian  Ins.  Co.  &  Trustees,  99  Mass.  267,  96 
Am.  Dec.  747,  note;  People  v.  Hillsdale  dt  C. 
Turnp.  Road,  23  Wend.  254;  Washington  <SbB. 
Tump.  Co.  V.  Maryland,  70  U.  S.  3  Wall.  210. 
18 L.  ed.  180;  Peoples.  Utica Ins.  Co.  15  Johns. 
358,  8  Am.  Dec.  243:  Atty.  Gen.  v.  Tudor  Ice 
Co.  104  Mass.  239,  6  Am.  Rep.  227;  Beach, 
Priv.  Corp.  §  54  d,  note  3. 

The  same  principles  involved  in  determin- 
ing the  forfeiture  of  private  grants  for  nonper- 
formance of  conditions  are  applicable  to  the 
forfeiture  of  charter  grants  to  corporations. 

People  V.  Kingston  <fe  M.  Tump,  Road  Co. 
23  Wend.  193,  35  Am.  Dec.  551;  People  v. 
Kankakee  River  Imp.  Co.  103  111.  491;  State  v. 
'Brown,  5  R.  1. 1;  State  v.  Pennsylvania  <fe  O. 
Canal  Co.  23  Ohio  St.  121;  Com.  v.  Tenth  Mas 
sadfiusetts  Turnp.  Corp,  5  Cush.  509:  Chesa- 
peake &  0.  Canal  Co.  v.  Baltimore  &  0.  R,  Co. 
4  Gill  &  J.  1. 

The  neglect  or  refusal  to  perform  any  of  the 
duties  to  the  public  enjoined  on  the  corpora- 
tion by  its  charter,  or  by  general  laws,  is  suffi- 
cient to  work  a  forfeiture  of  its  charter. 

Lombard  v.  Stearns.  4  Cush.  60;  People  v. 
Hillsdale  <&  C.  Turnp.  Road,  supra;  Washing- 
ton <fe  B.  Turnp.  Road  v.  State,  19  Md.  239; 
Beach,  Priv.  Corp.  §^  53,  54,  and  notes;  Pas- 
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chall  V.  WhiUsett,  11  Ala.  472:  T&rrett  v.  Taj/- 
lor,  18  U.  8.  9  Cranch,  51.  8  L.  ed.  653. 

The  courts  have  no  discretion  and  must  de- 
clare a  forfeiture  where  sufficient  grounds  are 
shown. 

State  V.  Minnesota  C.  R  Co.  3Q  Minn.  246; 
Peoj^  V.  yorthern  R.  Co.  58  Barb.  128;  State 
V.  Pennsylvania  &  C.  Canal  Co.  28  Ohio  St. 
121. 

Excuse  for  failure  to  perform  corporate  du- 
ties are  no  reply  to  facts  showing  wilful,  de- 
liberate  abuse 

P&n>le  y,  Kingston  d  M.  Turnp.  Road  Co,  28  - 
Wend.  206,  85  Am.  Dec.  551. 

Cause  of  forfeiture,  once  committed,  can- 
not be  attoned  for  by  any  subsequent  good 
conduct. 

People  V.  Hillsdale  d  C,  Tump.  Road,  28 
Wend.  258. 

The  state  is  not  required  to  prove  an  actual 
injury  to  the  public  as  a  result  of  the  corpora- 
tion's wrongful  acts.  It  is  sufficient  if  their 
tendency  be  injurious. 

Beach,  Priv.  Corp.  §  54;  Commercial  Bank 
V.  State,  6  Smedes  &  M.  599,  45  Am.  Dec.  280. 

The  difference  and  litigation  between  tbe 
city  of  Montgomery  and  the  appellant,  and  the 
acts  of  the  city  council,  can  furnish  no  excuse 
for  the  nonperformance  of  duties  to  the  pub- 
lic enjoined  on  appellant  by  its  charter. 

Hart  V.  Boston,  H.  d  E.  R.  Co.  40  Conn.  524; 
Was/iington  <fe  B.  Tump.  Co.  v.  Maryland,  70 
U.  8.  8.  WaU.  210, 18  L.  ed.  180. 

MeClelian,  J.,  delivered  the  opinion  of 
the  court : 

This  is  a  proceeding  in  the  nature  of  quo 
warranto,  prosecuted  by  the  state  on  the  re- 
lation of  Macdonald  against  the  Capital  City 
Water  Company,  acorporation.  under  sections 
3167  et  seq.  of  the  Code,  for  tbe  dissolution 
of  said  corporation.  It  was  commenced  by 
petition  or  information  addressed  to  the  judge 
of  the  city  court  of  Montgomery.  The  peti- 
tion avers  that  said  company  is  an  organized 
body  acting  as  a  corporation,  and  claiming 
to  be  chartered  under  the  laws  of  this  state, 
and  to  have  the  franchise  for  the  business  of 
furnishing  water  through  its  system  of  water- 
works to  the  municipality  and  residents  of 
Montgomery  for  domestic  and  other  uses,  and 
is  now  engaged  in  that  business,  in  which  it 
operates  steam  pumps,  and  uses  the  streets 
of  the  city  for  the  purpose  of  running  its 
pipes  for  the  passage  of  its  water  to  the  con- 
sumers thereof;  that  it  is  the  clear  and  im- 
perative duty  of  said  company,  under  and  by 
the  expressed  terms  of  the  charter,  under 
which  it  is  claiming  and  exercising  the  fran- 
chise to  own  and  operate  said  system  of  water- 
works, to  furnish  to  the  city  of  Montgomery 
and  tbe  residents  thereof  at  all  times  a  suffi- 
cient supply  of  pure,  wholesome  water  for 
the  use,  domestic  and  otherwise,  of  said  city 
and  the  residents  thereof,  which  duty  is  the 
principal  object  and  purpose  of  said  com- 
pany's corporate  existence,  and  for  the  per- 
lormance  whereof  it  claims  to  be  authorized 
to,  and  does,  charge  certain  rates  to  the  city 
and  its  inhabitants;  that,  ** notwithstanding 
the  clear  and  obvious  duty  of  said  Capital 
City  Water  Company,  undertaking  to  exer- 
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cise  and  exercising  said  corporate  franchise 
as  aforesaid,  as  to  furnishing  pure  and  whole- 
some water  to  said  municipality  and  the  resi- 
dents thereof,  yet  in  open  and  flagrant  yi ela- 
tion of  said  duties  and  wilful  misuse  and 
abuse  of  the  corporate  franchises  exercised  by 
said  Capital  City  Water  Company,  said  com- 
pany has  for,  to  wit,  three  years  last  past, 
persistently  refused  and  failed  to  perform 
said  corporate  duty  of  furnishing  said  mu- 
nicipality and  the  residents  thereof  for  any 
purpose  whatsoever  any  supply  of  pure  and 
wholesome  water,  and  said  company  still  per- 
sists in  refusing  and  failing  to  perform  its 
said  duty  f  that  said  company  ^  has  and  does 
still  misuse  and  abuse,  as  aforesaid,  the  fran- 
chise operated  by  it  as  aforesaid,  though  fre- 
quently admonished  of  such  failure  in  its 
duty,  and  requested  to  obey  and  observe  its 
corporate  duties  aforesaid.  And  the  peti- 
tion further  avers  and  concludes  as  follows: 
""  That  by  reason  of  the  use  and  exercise  of  the 
franchise  aforesaid  by  said  Capital  City  Water 
Company  and  its  contract  with  the  city  of 
Montgomery  as  to  furnishing  good,  pure,  and 
wholesome  water  to  said  city  and  its  inhab- 
itants, said  municipality  and  its  inhabitants 
are  now  almost  wholly  dependent  on  said 
company  for  their  supply  of  water  for  do- 
mestic and  other  uses ;  that  by  reason  of  said 
Capital  City  Water  Company's  persistent 
misuse  and  abuse  of  its  franchises  and  duties 
aforesaid  in  failing  to  supply  said  munici- 
pality and  its  inhabitants  with  a  sufficient 
supply  of  pure  and  wholesome  water,  as 
aforesaid,  the  health  and  comfort  of  the  in- 
habitants of  said  city  are  greatly  impaired 
and  most  seriously  endangered,  to  the  great 
and  incalculable  damage  of  said  city  and  its 
inhabitants,  and  they  are  wholly  without  any 
due  and  adequate  remedy  at  law  in  the  prem- 
ises. "  The  prayer  of  the  petition  is  for  "  a 
writ  of  quo  warranto,  or  some  other  appro- 
priate writ,  directed  to  said  Capital  City 
Water  Company,  commanding  it  to  appear 
.  .  .  and  show  under  what  warrant  of  law 
it  exercises  the  corporate  franchises  as  afore- 
said and  acting  as  a  corporation,  and  also 
show  cause,  if  any  it  can,  why  its  said  char- 
ter, if  it  hath  any  such,  should  not  be  for- 
feited and  annulled,  and  its  corporate  exist- 
ence, if  any  such  it  hath,  should  not  be 
dissolved."  Upon  presentation  of  this  peti- 
tion to  the  judge  of  the  city  court  this  order 
was  made  by  him  :  **  To  the  Clerk  of  the  City 
Court  of  Montgomery :  Let  an  alternative 
writ  issue  according  to  the  prayer  of  the  pe- 
tition, returnable  on  the  10th  of  May,  1892." 
And  thereupon  the  petition  and  order  were 
filed  with  the  clerk  of  the  city  court,  and  oq 
the  same  day  a  writ  was  issued  in  accordance 
with  the  prayer  of  the  petition,  addressed  to 
the  water  company,  reciting  the  allegations 
of  the  information,  and  commanding  said 
company  to  appear  and  show  **  under  what 
warrant  of  law  you  exercise  the  corporate 
functions  and  franchises  herein  above  set  out, 
and  also  to  show  cause,  if  any  you  have,  why 
your  charter  should  not  be  vacated  and  your 
corporate  existence  annulled. "  The  respond- 
ent company  appeared,  and  interposed  a  de- 
murrer to  the  complaint  or  petition,  and  also 
a  motion  to  quash  the  writ.  All  the  assign- 
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ments  of  demurrer  which  are  insisted  on  in 
argument  are  also  set  down  as  grounds  of  the 
motion  to  quash,  and  are  available  to  the  ap- 
pellant, if  at  all,  as  well  upon  that  motion 
as  on  demurrer  to  the  petition.  We  therefore 
need  only  review  the  action  of  the  trial  court 
in  overruling  said  motion. 

The  first  ground  of  the  motion  proceeds  on 
the  theory  that  this  proceeding  should  have 
been  commenced  by  summons  and  complaint, 
under  sections  2651  and  2652  of  the  Code, 
which  provide  (sec.  2661)  that  all  civil  ac- 
tions in  courts  of  record,  except  as  otherwise 
provided  in  the  Code,  must  be  conmienced  by 
the  service  of  summons,  and  (sec.  2652)  that, 
the  summons  must  be  issued  by  the  clerk  of 
the  court,  and  be  accompanied  by  the  com- 
plaint, signed,  etc.,  setting  forth  the  cause 
of  action.  This  position  is,  in  our  opinion, 
untenable.  The  statutory  provisions  in  ques- 
tion have  reference  solely  to  the  ordinary 
civil  actions  for  the  recovery  of  property  or 
money,  as  is  clearly  demonstrated  by  a  refer- 
ence to  the  original  statute,  as  found  in  the 
Code  of  1852  (sec.  2160)  and  as  carried  into 
the  Revised  Code  (sec.  2558)  and  into  the 
Code  of  1876  (sec.  2924),  which  provides: 
'*A11  civil  actions  in  the  courts  of  record  of 
this  state  for  the  recovery  of  real  estate,  or 
any  interest  therein,  or  for  waste  or  trespass 
on  land,  or  for  the  recovery  of  money  or  per- 
sonal property,  or  for  the  recovery  of  dam- 
ages (except  in  such  cases  as  is  otherwise 
Erovided  by  the  code),  must  be  commenced 
y  tne  service  of  a  summons. "  The  omission 
from  the  statute  in  the  codification  of  1886 
of  the  specification  of  the  civil  actions  cov- 
ered by  it  manifestly  was  not  intended  to 
either  enlarge  or  narrow  its  operation,  but 
only  to  express  the  same  proposition  more 
concisely ;  and  there  is  nothing  in  its  present 
context  requiring  or  justifying  an  extension 
of  its  provisions  to  any  case  not  origrinally 
within  its  terms,  or  to  any  action  except 
those  for  the  recovery  of  property  or  money. 
The  sole  purpose  of  the  statute  at  first,  all 
along,  and  now  was,  and  has  been,  and  is  to 
substitute  a  summons  and  complaint  for  the 
common-law  writ  and  declaration,  and  not  to 
require  proceedings  which  at  common  law 
were  prosecuted  by  information  or  petition 
and  the  like,  such  as  mandamus,  prohibi- 
tion, certiorari,  supersedeas,  habeas  corpus, 
etc.,  to  be  commenced  by  the  service  of  sum- 
mons and  complaint.  This  view  is  strength- 
ened by  reference  to  the  provisions  of  the- 
code  in  respect  of  the  form  of  the  summons 
required  to  be  issued  and  served  in  "all  civil 
actions,"  as  well  by  the  present  as  all  former 
codes,  and  by  the  forms  of  complaint  found 
in  all  the  codes.  None  of  these  forms  are 
adapted  to  other  actions  than  those  for  tbe^ 
recovery  of  property  or  money  or  damages, 
and  it  has  never  been  supposed  that  any  of 
the  extraordinary  proceedings  noted  above 
should  or  could  be  commenced  by  a  summons 
accompanied  either  by  a  common- law  decla- 
ration or  by  a  complaint  in  any  form  anal- 
ogous to  those  given.  Moreover,  quo  war- 
ranto was  not  even  a  civil  proceeding  at  the 
common  law,  but  criminal  in  its  nature,  in- 
volving severe  pains  and  penalties  ;  and,  now 
that  it  has  been  shorn  of  these  consequences, 
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it  still  cannot  be  said  to  be  a  "^ civil  action,'' 
within  statutes  like  section  2561  of  the  Code, 
which  is  defined  :  "'  An  action  which  has  for 
its  object  the  recovery  of  private  or  civil 
rights,  or  compensation  for  their  infraction.'' 
Bouvier.Law  Diet.  ;  8  Am.  &  Eng.  Encyclop. 
Law,  p.  257.  And,  beyond  all  this,  it  mav 
well  be  said  to  be  the  settled  practice  in  this 
state  to  commence  proceedings  under  sections 
3167  et  iteq.  of  the  Code  by  information  or  pe- 
tition in  the  nature  of  an  information  setting 
forth  the  facts,  and  praying  a  writ  of  quo 
warranto,  as  in  the  case  at  bar  (Tuscaloosa 
ficientijie  cfe  Art  Asso.  v.  State,  58  Ala.  54 ; 
8taU  V.  Wehb.^n  Ala.  Ill)  ;  and  this  practice 
is  expressly  approved,  with  reference  to 
similar  statutorv  provisions,  by  the  supreme 
court  of  New  Jersey  ( Vanatta  v.  Delaware 
d:  B.  B,  R.  Co,  38  N.  J.  L.  282),  where  it 
is  also  decided  that  this  proceeding  is  not 
**an  action"  within  statutes  like  section  2651 
of  our  Code.     State  v.  Roe,  26  N.  J.  L.  215. 

It  was  not  necessary  for  the  relator  to  ob- 
tain leave  or  an  order  of  any  court  to  insti- 
tute and  prosecute  this  proceeding  before 
filing  the  information,  or  at  all,  as  is  insisted 
bv  the  second  ground  of  the  motion  to  quash. 
Tuscaloosa  Scientific  <fc  Art  Asso,  v.  State  and 
State  v.  WM,  supra. 

The  remaining  grounds  of  the  motion  to 
quash  are  obviously  ill  taken,  and,  as  they 
are  not  insisted  upon  by  appellant's  counsel, 
we  shall  not  discuss  them.  The  motion  to 
quasb  the  writ  was  properly  overruled. 

The  respondent  also  moveid  to  dismiss  the 
proceeding  for  that  the  relator  did  not  give 
security  for  costs  before  filing  the  informa- 
tion. It  is  quite  true  that  in  such  cases 
security  for  the  costs  must  be  given  before  the 
proceeding  is  instituted,  and  cannot  after- 
wards be  supplied,  if  seasonable  objection 
be  made.  Taylor  v.  StaU,  31  Ala.  383.  But 
it  is  equally  well  settled  that  where  the 
security  is  in  fact  given  after  the  suit  has  been 
-commenced,  the  respondent  may  waive  the 
irregularity,  and  that  he  does  waive  it  by 
proceeding  with  the  cause  and  omitting  to 
move  with  reasonable  promptness  for  a  dis- 
missal on  account  of  it.  This  proceeding  was 
begun  on  April  27,  1892.  The  security  for 
costs  was  approved  and  accepted  by  the  clerk 
of  the  court  on  May  2.  1892.  The  respondent 
filed  his  demurrers  and  motion  to  quash  on 
May  10,  1892.  and  afterwards  its  pleas,  to 
which  the  petitioner  demurred  :  and  when  the 
<;ase  came  on  for  hearing,  in  February,  1894, 
this  motion  to  dismiss  on  the  ground  that 
security  for  costs  was  not  given  before  the 
commencement  of  the  proceeding  was  for  the 
first  time  interposed.  Under  these  circum- 
stances the  court  properly  overruled  it.  Dun- 
•can  V.  Richardson,  34  Ala.  117 ;  Weeks  v. 
Napier,  33  Ala.  568  ;  HeMn  v.  Rock  Mills  Mfff. 
dt  L,  Co,  58  Ala.  613.  We  cannot  aflirm  that 
the  trial  court  should  have  granted  respond- 
ent's motion  **to  require  the  relator  to  give 
other  or  additional  security  for  costs  of  this 
suit,  for  the  jeason  that  the  security  given  by 
the  relator,  to  wit,  T.  Gardner  Foster,  is  in- 
solvent," because  the  evidence  adduced  in 
support  of  the  motion  only  went  to  show  that, 
according  to  the  tax  records  of  the  county, 
he  had  only  $320  of  taxable  property.  He 
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may  have  been  perfectly  solvent  notwith- 
standing he  had  only  that  amount  of  taiuible 
property  in  the  county  of  Montgomery. 

The  respondent  filed  several  pleas  to  the 
information  and  writ  of  quo  warranto.  De- 
murrers were  interposed  to  each  of  these 
pleas,  and  sustained  by  the  court ;  and,  the 
respondent  declining  to  further  plead,  judg- 
ment was  entered  dissolving  the  corporation. 
We  are  now  to  consider  the  sufficiency  of  said 
several  pleas,  and,  before  proceeding  to  that, 
it  is  to  be  recallt^  that  the  information  avers 
a  charter  duty  upon  the  respondent  to  supply 
the  city  of  Montgomery  and  the  residents  or 
inhabitants  thereof  with  pure  and  wholesome 
water  sufficient  in  quantity  at  all  times  for 
domestic  and  other  uses,  and  that  said  cor- 
poration had  failed,  and  persistently  fails 
and  refuses,  to  perform  this  duty,  which  was 
the  chief  object  and  end  of  its  creation  and 
existence,  and  to  supply  said  city  and  its 
people  at  all  times  with  pure  and  wholesome 
water  sufficient  for  their  uses.  The  several 
pleas  of  the  respondent  admit  that  it  was  the 
duty  of  the  Capital  City  Water  Company, 
under  its  charter.  **to  supply  the  city  of 
Montgomery  and  its  inhabitants  with  clear, 
wholesome,  and  deep- well  water,  suitable  for 
all  domestic  and  ordinary  manufacturing 
purposes,  and  sufficient  in  quantity  for  all 
uses  of  said  city  and  its  inhabitants,"  and 
they  severally  set  forth  as  an  exhibit  the 
declaration  and  certificate  of  incorporation  of 
said  company,  constituting  and  being  the  act 
or  charter  creating  said  corporation,  wherein 
the  objects,  powers,  and  duties  of  said  cor- 
poration, so  far  as  they  are  involved  in  this 
case,  are  declared,  granted,  and  imposed  in 
the  followinc:  language:  "The  object  for 
which  this  corporation  is  formed  is  to  supply 
water  to  said  city  of  Montgomery,  and  to 
build,  construct,  lay,  set,  use,  and  operate 
pumps,  reservoirs,  mains,  pipes,  hydrants, 
wells,  and  the  necessary  fixtures  in  and  near 
said  city  of  Montgomery  ;  and  to  supply  to 
said  city  and  it*  inhabitants  clear,  "whole- 
some, and  deep- well  water,  suitable  for  all 
domestic  and  manufacturing  purposes,  and 
sufficient  in  quantity  for  all  uses  of  said  city 
and  its  inhabitants,  as  set  forth  and  provided 
in  a  certain  ordinance  contract  ordained  by 
the  honorable  city  council  of  said  city  on, 
to  wit,  the  7th  day  of  October,  1885.  granting 
to  Arthur  H.  Howl  and,  his  associates,  suc- 
cessors, and  their  assigns,  the  ri^ht  to  lay 
down,  use,  and  maintain  water  mains,  pipes, 
and  aqueducts  and  other  fixtures  pertaining 
to  supplying  a  water  supply  to  and  in  the 
city  of  Montgomery,  .  .  .  and  to  carry 
out  and  perform  said  contract  in  all  respects 
and  particulars  according  to  the  true  mean- 
ing and  intent  thereof  on  the  part  of  the  said 
Arthur  H.  Howland,  his  associates,  suc- 
cessors, and  assigns,  and  to  use,  exercise,  and 
enjoy  all  the  rights,  franchises,  and  privi- 
leges  at  any  time  owned,  possessed,  or  en- 
joyed by  said  Arthur  H.  Howland,  his  as- 
sociates, successors,  or  assigns,  under  and 
by  said  ordinance."  The  ordinance  contract 
referred  to  in  the  declaration  of  incorporation 
is  also  made  an  exhibit  to  and  set  out  in  the 
pleas,  and  it  is  claimed  that  certain  pro- 
visions  thereof,  taken  in  connection  with  ccr- 
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tain  action  or  omission  to  act  on  the  part 
of  the  city  council  under  such  provisions, 
qualify  the  otherwise  absolute  duty  of  the 
corporation  to  furnish,  at  all  times,  water  of 
the  prescribed  quality  and  quantity  to  the 
city  and  its  inhabitants,  and  justify  whatever 
of  failure  may  have  occurred  in  that  behalf ; 
and  it  is  also  claimed  that  certain  of  said 
provisions  in  and  of  themselves  afford  an 
adequate  and  indeed  the  only  remedy  for  an 
Abuse  of  it«  franchise  by  the  corporation. 
Upon  the  information  and  the  writ,  there- 
fore, as  also  upon  the  confessions  of  the  pleas 
and  the  provisions  of  respondent's  charter 
exibited  by  the  pleas,  the  case  presented  in- 
volves a  charter  duty  resting  on  the  Capital 
City  Water  Company  to  supply  water  of  the 
prescribed  quality  and  adequate  quantity  to 
the  city  and  its  inhabitants  at  all  times ;  and 
upon  the  information  and  writ  the  case  pre- 
sented involves  a  wilful  failure  on  the  part 
of  said  company  to  discharge  and  perform 
this  dutj.  The  duty  is  obviously  a  public 
one  and  of  vast  importance  to  the  munici- 
pality and  people  of  Montgomery.  It  is  of 
no  less  consequence  in  respect  of  the  quality 
of  the  water  to  be  supplied  than  in  respect  of 
its  quantity  and  the  constancy  of  the  supply. 
The  **  act  creating  the  corporation"  is  equal  ly 
imperative  in  respect  of  the  quality  and  the 
quantity  and  the  continuity  of  the  supply  of 
the  water  for  the  furnishing  of  which  to  the 
city  and  the  residents  thereof  the  corporation 
was  organized,  chartered,  and  invested  with 
the  valuable  franchise  of  constructing  and 
operating  a  system  of  waterworks  in  the  city 
of  Montgomery.  Nay,  more,  it  is  readily 
conceivable  that,  to  supply  the  city  and  its 
inhabitants  with  impure,  unwholesome,  and 
polluted  water  would  be  more  disastrous  than 
to  supply  an  insufficient  quantity  of  pure 
water,  or  even  none  at  all.  And  so  in  respect 
of  the  constancy  of  the  supply,  the  charter 
requires  the  prescribed  water  to  be  furnished 
at  all  times  without  exception;  and  to  fail 
in  this  duty  for  any  material  length  of  time 
is  as  much  a  breach  of  corporate  duty,  as 
much  an  offense  against  the  charter  and  abuse 
of  the  franchise  granted,  as  a  total  failure  in 
that  regard,  though  not  so  mischievous  in 
results.  Hence  we  feel  no  hesitation  in  affirm- 
ing that  a  failure  to  constantly  furnish  water 
of  the  prescribed  quality  is  an  offense  against 
the  act  creating  this  corporation,  within  the 
terms  of  section  3167,  clause  1,  of  the  Code, 
unless  justification  or  excuse  for  such  failure 
on  the  particular  facts  under  which  it  oc- 
curred can  be  found  in  the  charter  of  the  cor- 
poration. 

Recurring  to  the  pleas  of  the  respondent, 
it  is  to  be  considered  whether  they  severally 
either  negative  the  charge  of  failure  made  by 
the  petition  and  recited  in  the  writ,  or,  with- 
out such  negation,  present  facts  which  excuse 
or  justify  such  failure  in  such  sort  as  to  strip 
it  of  the  essentials  of  an  offense  against  the 
<iharter  of  the  respondent  company  ;  or,  fail- 
ing this,  whether  they  present  a  case  which 
Addresses  itself  to  the  discretion  of  the  court, 
and  requires  an  exercise  of  that  discretion  in 
the  respondent's  favor.  Respondent's  first 
plea  does  not  negative  the  failure  of  corpor- 
ate duty  laid  in  the  information.  Construing 
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it,  as  all  pleas  must  be  construed,  most 
strongly  against  the  pleader,  it,  in  the  first 
place,  only  claims  that  the  water  company 
discharged  the  duty  in  question  for  the  first 
five  years  after  its  organization  and  incor 
poration  and  the  completion  of  its  works.— 
that  is,  down  to  the  year  1890 ;  and  this  is  to 
be  taken  as  a  confession  that  it  has  not  per- 
formed that  duty  during  the  two  years  elaps- 
ing from  1890  to  1892,  when  this  proceeding 
was  commenced.  And  the  plea  proceeds, 
upon  the  assumption  of  failure  to  supply 
pure  and  wholesome  water  continuously  dur- 
ing said  last-named  period,  to  state  facts 
which  are  intended  to  afford  justification  or 
excuse  for  such  failure,  thus  emphasizing  the 
admission  of  its  failure.  After  this  it  pro- 
ceeds to  aver  that  the  city  and  its  inhabitants 
are  entirely  dependent  upon  the  respondent 
for  a  supply  of  water  for  fire  and  sanitary 
purposes,  and  that,  should  the  company's 
charter  be  taken  away  from  it,  the  city  will 
be  left  without  any  supply  of  water  for  either 
of  said  purposes ;  and  further.  **  that  many  of 
the  inhabitants  of  said  city  are  now  depend- 
ing solely  upon  the  defendant  for  their  water 
supply,  and  they  are  now,  and  have  been  at 
all  times  since  the  construction  of  defendant's 
works,  furnished  with  an  abundant  supply 
of  pure,  wholesome,  and  deep- well  water, 
and  sufficient  in  quality  and  quantity  for  all 
the  wants  of  the  city  and  its  inhabitants ;  and 
defendant  avers  that  if  its  charter  was  for- 
feited it  would  have  no  right  to  supply  either 
the  city  of  Montgomery  or  its  inhabitants 
with  water,  or  to  operate  its  works  in  any 
way,  and  it  would  result  in  irreparable  in- 
jury, and  in  probable  devastation  and  ruin 
to  this  city  and  its  inhabitants. "  It  was  not 
intended  by  the  pleader  in  the  above  excerpt 
from  the  first  plea  to  allege  that  the  respond- 
ent had  at  all  times  supplied  pure  and  whole- 
some deep- well  water  to  the  city  and  its  in- 
habitants, and  counsel  for  the  defendant  do 
not  at  all  insist  upon  that  interpretation  of  the 
plea.  To  give  it  that  construction,  more- 
over, would  render  the  plea  duplex,  and  in- 
consistent with  itself,  for  that  in  the  first 
part  of  it  the  respondent  confesses  failure  to 
supply  water  as  prescribed  in  its  charter,  and 
attempts  to  excuse  and  justify  such  failure. 
But,  more  than  this,  in  the  averment  quoted 
it  is  not  stated  that  the  respondent  company 
has  at  all  times  furnished  the  prescribed 
water  supply,  but  only  that  such  supply  has 
been  furnished,  and  this  not  to  the  city  of 
Montgomery  and  its  inhabitants,  but  to 
"  many  of  the  inhabitants  of  the  city  of  Mont- 
gomery** only.  This  whole  averment  was 
obviously  intended  as  a  mere  basis  for  the 
further  conclusion,  stated  in  the  plea,  that  to 
dissolve  the  respondent  corporation  would 
stop  all  supply  of  water  and  "result  in  irre- 
parable injury,  and  with  probable  devasta- 
tion and  ruin  to  this  city  and  its  inhabit- 
ants ;"  and  so  it  seems  to  be  considered  by 
counsel.  There  is,  then,  we  conclude,  no 
denial  in  this  plea  of  the  failure  to  supply 
water  of  the  prescribed  quality  charged  in 
the  petition  and  set  out  in  the  writ.  Nor  is 
there  any  denial  of  the  charge  of  failure  to 
supply  water  of  the  prescribed  quality  made 
by  the  petition  and  recited  in  the  writ  at- 
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tempted  in  respondent's  second  plea,  and  the 
fourth  expressly  admits  Uiat  the  respondent 
has  not  at  all  times  since  the  completion  of 
its  works  supplied  the  city  of  Montgomery 
and  its  inhabitants  with  pure  and  wholesome 
water,  as  required  by  the  charter  of  the  cor- 
poration. 

Respondent's  fifth  plea  contains  this  aver- 
ment :  "*  And  defendant  avers  that  it  has  from 
the  beginning  until  now  complied  in  all  re- 
spects with  all  the  terms  and  conditions'*  of 
the  ordinance  contract  between  it  and  the 
city,  **and  has  fully  performed  all  its  duties 
arising  out  of  its  charter  by  providing  a  sys- 
tem of  waterworks  of  sufficient  capacity  and 
power  to  furnish  the  city  of  Montgomery  an 
abundant  supply  of  pure,  wholesome,  deep- 
well  water,  sufficient  for  all  the  purposes  of 
the  city  and  its  inhabitants.  And  it  avers 
that  each  and  every  assignment  of  breach  in 
this  respect  as  set  forth  in  plaintiff's  alter- 
native writ,  heretofore  served  upon  this  de- 
fendant, are  wholly  untrue."  It  is  insisted 
by  counsel  for  appellant  that  this  averment 
is  a  denial  of  the  charge  that  the  company 
has  failed  to  supply  the  city  and  its  inhab- 
itants with  pure  and  wholesome  water,  and 
that  this  plea  presents  the  general  issue  upon 
said  charge.  The  position  is  not  tenable. 
The  plea  does  not  allege  facts  showing  that 
the  pleader  has  performed  its  charter  duty  in 
the  respect  in  question,  but  only  a  general 
conclusion  of  compliance  with  its  engage- 
ments to  the  city,  and  performance  of  all  its 
corporate  duties.  This  conclusion  may  be 
based,  and,  indeed,  as  appears  from  the  plea 
itself,  is  based,  upon  a  wholly  unwarranted 
and  erroneous  construction  of  the  charter  by 
the  pleader.  The  plea  sets  forth  that  the 
company  has  performed  all  its  charter  duties, 
not,  indeed,  by  the  construction  of  suitable 
works  of  adequate  capacity,  and  by  furnish- 
ing the  city  and  its  inhabitants  at  all  times 
with  a  sufficient  quantity  of  pure,  whole- 
some, deep- well  water,  but  only  that  it  has 
performed  its  charter  duty,  and  complied 
with  all  the  requirements  of  the  act  creating 
it,  "by  providing  a  system  of  waterworks  of 
sufficient  capacity  and  power  to  furnish  the 
city  of  Montgomery  an  abundant  supply  of 
pure,  wholesome,  deep- well  water,  sufficient 
for  all  the  purposes  of  the  city  and  its  inhab- 
itants." It  is  not  averred  in  this  plea  that 
the  water  company  has  in  fact  supplied  water 
of  the  requisite  quality  and  quantity  to  the 
city  and  its  inhabitants  at  all  times,  or,  in- 
deed, at  any  time,  but  only  that  it  has  a 
system  of  works  capable  of  supplying?  water 
according  to  the  charter.  On  the  construction 
which  we  are  asked  to  put  upon  this  plea  the 
whole  charter  duty  of  the  respondent  would 
be  fully  performed  by  the  building  of  its 
system  of  works,  though  no  drop  of  water 
ever  passed  through  the  system  to  the  city  of 
Montgomery  and  its  inhabitants.  And  the 
concluding  sentence  of  the  plea  is,  in  effect, 
merely  an  averment  that  all  charijes  of  the 
petition  and  writ  in  respect  of  the  construc- 
tion of  a  system  of  waterworks  of  adequate 
capacity  are  untrue.  The  gravamen  of  the 
petition  and  writ  is  a  failure,  not  to  construct 
the  works,  but  to  supply  pure  and  wholesome  1 
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water :  and  the  fact  of  the  construction  is  no 
answer  to  the  charge  of  a  failure  to  operate 
the  works  so  as  to  supply  the  water  required 
by  the  charter  to  be  supplied,  but  on  the  con- 
trary goes  in  aggravation  of  such  failure. 

The  sixth  and  only  other  plea  of  respondent 
makes  no  pretense  of  denying  the  charge  that 
the  corporation  has  failed  to  supply  water  as 
requir^  by  the  charter  at  all  times  to  the 
city  of  Montgomery  and  its  inhabitants,  bat 
admits,  as  does  the  fourth  plea,  **that  on  a 
few  occasions,  to  wit,  four  times,  after  a  pro- 
tracted drought,  for  which  the  company  was 
in  no  way  responsible,  and  which  it  could 
not  anticipate,  it  has  been  compelled  to  ob- 
tain a  part  of  its  water  supply  from  the  Ala- 
bama river ;  but  that  this  character  of  water 
was  furnished  only  for  a  short  period  of  time, 
and  only  so  long  as  there  was  an  absolute- 
necessity  therefor,  resulting  from  a  failure 
of  its  artesian  wells  to  supply  the  usual 
amount  of  water. "  It  is  thus  seen  that  none 
of  the  respondent's  pleas  deny,  and  some  of 
them  expressly,  ana  all  except  the  fifth  in- 
ferential ly*  admit  that  the  corporation  has 
not  a^  all  times  supplied  the  city  and  its  in- 
habitants with  pure  and  wholesome  water, 
etc.  Several  matters  are  set  up  in  Justifica- 
tion of  this  failure,  and  in  avoidance  of  the 
consequences  thereof.  These  are  all  based, 
as  we  have  seen,  upon  certain  provisions  of 
the  contract  between  the  city  and  the  com- 
pany, and  referred  to  in  the  declaration  of 
incorporation.  First,  it  is  insisted  by  the 
pleas  that  the  fact  that  the  city  had  and  exer- 
cised an  election  to  purchase  respondent's 
works  in  1890  excused  the  company  from  all 
duty  to  increase  the  supply  of  pure,  whole- 
some, deep- well  water  to  meet  the  wants  of 
the  city  and  requirement  of  the  charter,  and 
justified  the  furnishing  of  river  water  for  the 
two  years  or  more  ensuing,  during  which 
time  the  city  and  the  company  were  disput- 
ing over  the  price  the  former  should  pay  for 
the  works;  the  company  having  the  while 
the  full  possession  and  control,  and  being  in 
undisturbed  operation,  of  its  works,  and 
presumably  in  the  receipt  of  the  full  rates  of 
compensation  fixed  by  the  contract  for  sup- 
plying the  city  and  ita  inhabitants;  with  pure, 
wholesome,  deep- well  water  sufficient  at  all 
times  for  the  uses  of  the  municipality  and  the 
residents  thereof.  The  essence  of  this  plea 
is  that,  notwithstanding  the  absolute  charter 
duty  of  the  defendant  to  supply  pure,  whole- 
some, deep- well  water,  and  notwithstanding 
there  is  not  one  word  in  this  contract  which 
qualifies  that  duty,  yet  the  company  need 
only  perform  it  when  the  circumstances  are 
such  that  to  do  so  will  entail  no  expense  upon 
it  except  such  as  the  city  would  have  to  pay 
should  it  ever  elect  to  purchase  the  works. 
The  principle  of  the  plea  would  justify  the 
company  in  supplying  polluted,  pestilential 
water  to  the  people  for  years,  and  charging 
and  receiving  compensation  as  for  pure  and 
wholesome  water,  solely  upon  the  ground 
that  to  supply  the  water  the  corporation  was. 
chartered  to  supply,  contracted  with  the  city 
to  supply,  and  which  it  is  at  all  times  paicl 
to  supply,  would  entail  some  expense  upon 
the  company.     This,  with  what  was  said  of 
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this  defense  when  the  case  was  formerly  here, 
will  suffice  to  dispose  of  it.  State  v,  UapitcU 
<Hty  Water  Co.  (Ala.)  14  So.  R^d.  652. 

A^in,  it  is  stipulated  in  said  ordinance 
contract  that  the  ordinance  may  be  repealed 
on  ninety  days'  notice  to  said  corporation, 
"  if  at  any  time  the  works  herein  provided  for 
to  be  constructed  by  the  said  Arthur  H.  How- 
land,  his  associates,  successors,  or  assifirns, 
shall  in  any  substantial  or  material  particu- 
lar fail  to  meet  the  requirements  of  this  con- 
tract, unless  within  said  ninety  days**  said 
works  shall  have  been  made  to  conform  to  the 
provisions  of  the  contract.  And  it  is  claimed 
that  this  right  of  the  city  to  rescind  the  con- 
tract is  the  remedy,  and  the  only  remedy,  for 
an  abuse  by  the  corporation  of  the  franchises 
which  the  state  has  granted  to  it  for  the  pub- 
lic good.  This  right  of  rescission  does  not, 
upon  its  face,  as  given  in  the  contract,  im- 
port any  power  in  the  city  to  vacate  the  re- 
spondent's charter,  or  to  disturb  in  any  way 
its  corporate  existence,  but  only  to  avoid  a 
contract  which,  so  far  as  it  was  of  benefit  to 
the  respondent,  authorized  it  to  charge  cer- 
tain rates  for  water  furnished  by  it  to  the 
city  and  its  inhabitants.  So  that,  if  it  be 
conceded  that  this  ordinance  contract  becomes 
a  part  of  the  charter  of  the  respondent  cor- 
poration because  of  the  reference  to  it  in  the 
declaration  of  incorporation,  this  power  of 
annulling  the  contract  would  not  be  the 
power  of  vacating  the  corporation.  What- 
ever the  city's  competency  to  make  this  con- 
tract, it  had  not  the  sovereign  power  of 
breathing  life  into  the  corporate  entity ;  and, 
whatever  its  right  to  annul  the  contract,  it 
was  impotent  to  take  away  the  life  of  the 
corporation.  The  state  gave,  and  the  state 
only  can  take  away,  that  life.  Consider- 
ing the  contract  as  part  of  the  charter,  the 
state  might  declare  forfeiture  of  the  charter 
for  infractions  of  duty  imposed  by  the  con- 
tract ;  but  it  by  no  means  follows  that  the 
city,  having  powers  only  in  respect  of  that 
part  of  the  charter  embraced  in  Uie  contract, 
could  exert  any  influence  upon  the  vital 
principle  of  corporate  existence  which  eman- 
ated from  the  state.  The  case  is  analogous 
to  the  turnpike  cases  to  which  we  have 
been  referred,  in  which  it  was  insisted  that 
the  right  vested  by  the  charters  or  general 
statutes  in  supervisors  to  throw  open  toll 
gates  on  the  roads  of  the  corporations  upon 
their  failure  to  construct  and  maintain  roads 
of  a  certain  character  orescribed  in  the 
charters,  and  the  fact  tbat  this  had  been 
done  by  the  supervisors,  precluded  the  state 
from  enforcing  forfeitures  of  the  charters  for 
such  failure.  But  the  position  was  held  un- 
sound, the  court  in  one  case  saying :  ^That 
the  inspectors  may  throw  open  the  turnpike 
gates  is  no  argument  against  forfeiture  for 
nonrepair.  Tfie  application  to  them  is  but 
a  cumulative  remedy.  .  .  .  But  the  stat- 
ute does  not  forbid  the  remedy  by  informa- 
tion, any  more  than  the  statute  giving  a  sum- 
mary remedy  to  the  landlord  against  his 
tenant  may  l>e  said  to  inhibit  the  action  of 
ejectment."  People y,  Hillsdale  d  0.  Tump, 
Road,  28  Wend.  254.  And  in  another  case : 
^I  am  entirely  satisfied  that  it  could  form 
no  bar  to  this  proceeding,  even  admitting 
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.  .  .  that  the  gates  were  opened  under 
a  judicial  order  of  an  inspector  of  turnpikes, 
pursuant  to  tl^e  statute.  Such  a  step,  if  notice- 
able at  all,  would  operate  rather  to  ascertain 
and  strengthen  the  case  against  the  company 
than  as  furnishing  matter  of  defense. "  People 
V.  BrUtol  &  R,   Tump,  Road,  Id.  247. 

There  is  another  provision  of  this  ordinance 
contract  to  the  effect  that,  if  any  unforeseen 
or  inevitable  accident  should  happen  to  any 
part  of  the  respondent's  system  of  water- 
works, the  company  shouVi  have  a  reasonable 
time  to  repair  injuries  resulting  from  such 
accident,  and  that  such  ^accident  and  the 
reasonable  time  rendered  necessary  to  repair 
or  provide  for  the  same  as  aforesaid  shall 
never  be  construed  to  be  a  breach  of  this 
contract,  or  any  cause  for  repealing  this 
ordinance,''  etc.  ;  and  this  stipulation  of  the 
contract  is  set  up  in  defense  to  the  writ  in 
this  case.  As  no  "*  unforeseen  or  inevitable 
accident''  is  averred,  it  is  difficult  to  see 
what  pertinency  this  stipulation  has  to  the 
issue  in  the  case.  Surely  a  drought  is  not  an 
** accident,"  and  a  failure  of  the  company  to 
bore  wells  shown  to  be  necessary  to  an  ade- 
quate supply  in  seasons  of  drought  can  in 
no  sense  be  charged  to  an  **  unforeseen  or 
inevitable  accident." 

So  much  for  the  matters  relied  on  in  just- 
ification of  the  failure  of  respondent  to  sup- 
ply at  all  times  the  water  prescribed  by  the 
charter,  or  as  qualifying  the  corporate  duty 
in  that  regard.  Very  clearly,  we  think  noth- 
ing which  is  alleged  or  which  appears  by  the 
ordinance  contract  either  qualifies  in  any 
degree  the  absolute  corporate  duty  in  that  be- 
half, or  justifies  the  failure  to  perform  that 
duty,  averred  in  the  petition,  and  not  denied 
in  the  pleas.  It  only  remains  to  be  considered 
whether,  on  the  case  presented  by  the  petition 
and  writ  on  the  one  hand  and  the  pleas  on  the 
other,  we  should,  in  the  exercise  of  a  sound 
judicial  discretion,  refuse  to  declare  re- 
spondent's charter  forfeited,  notwithstanding 
the  failure  of  duty  and  consequent  abuse  of 
franchise  which  it  admits,  or  rather  whether 
we  should  hold  that  its  pleas  were  sufficient 
to  invoke  an  exercise  of  that  discretion  in  its 
favor  by  the  court  below.  These  pleas  show 
that,  commencing  the  latter  part  of  1890  or 
in  1891,  and  extending  down  to  the  time  of 
plea  filed  in  February,  1894,  there  have  been 
four  periods  during  which  river  water,  and 
not  pure,  wholesome,  deep- well  water,  was 
supplied  to  the  city  of  Montgomery  and  its 
inhabitants.  It  is  said  that  these  periods 
were  "short,"  but  how  short  or  long  is  not 
shown.  For  aught  that  is  alleged,  they  may 
as  well  have  covered  a  month  or  more  on  each 
occasion  as  a  day.  It  is  shown  that  these  pe- 
riods occurred 'during  protracted  droughts, 
which  almost  always  occur  in  the  heated  sea- 
son, when  it  is  fair  to  assume  river  water  is 
specially  impure,  and  the  use  of  impure 
water  is  especially  dangerous.  It  is  shown 
that  the  respondent  was  fully  conscious  of  the 
incapacity  of  its  wells  to  meet  the  require- 
ments of  its  charter  duty  certainly  as  early 
as  the  year  1890,  and  then,  after  resolving  to 
sink  additional  wells  in  order  to  perform  the 
duty  resting  upon  it,  failed,  for  a  wholly  in- 
sufficient reason,  to  make  any  effort  in  that 


750 


Alabama  8ufrem£  Couht 


DBa» 


direction,  and  went  on  in  disregard  of  its  said 
duty,  without  other  effort  or  purpose  to  meet 
its  obligations  to  the  public  for  more  than 
two  years,  meantime  tailing  to  supply  for 
indefinite  periods,  in  the  most  unhealthy  sea- 
sons of  the  year,  the  pure,  wholesome,  deep- 
well  water  required  both  by  the  grant  of 
the  state  and  the  contract  with  the  city.  It 
is  not  pretended  that  the  respondent  was 
unable  for  any  reason  to  supply  the  water. 
There  seems  to  be  no  question  at  all  but 
that  an  abundant  supply  of  this  water  could 
have  been  reached  and  utilized  by  the  com- 
pany. If  it  were  unable  to  supply  the  water, 
that  itself  would  be  a  ground  for  vacating 
its  charter.  Knowing  all  this  time — from 
1890  to  189^— the  urgent  necessity  for  addi- 
tional wells,  having  the  ability  to  sink  them, 
and  thereby  secure  and  furnish  to  the  city 
an  abundant  supply  of  pure  and  wholesome 
water,  and  having  failed  for  so  long  to  make 
any  effort  to  that  end,  it  would  be  a  confusion 
and  a  misuse  of  terms  to  say  that  this  default 
in  respect  of  a  plain,  absolute,  and  practic- 
able duty  was  other  than  a  wilful  abuse  of 
the  franchise  granted  by  the  state,  and  a  wil- 
ful offense  against  the  act  creating  the  cor- 
poration. Why  should  not  the  penalty  for 
this  offense  be  visited  upon  the  respondent? 
What  facts  are  set  forth  in  the  pleas  to  chal- 
lenge the  discretion  of  the  court  in  favor  of 
continued  corporate  existence,  and  to  furnish 
reasons  for  allowing  the  company  to  further 
exercise  the  franchise  which  it  has  abused? 
For  one  thing  it  is  said  that,  if  the  charter 
is  vacated,  all  water  supply  will  at  once 
cease,  and  the  city  will  be  exposed  in  conse- 
quence to  utter  devastation  and  ruin.  There 
is  nothing  in  this  dire  prognostication.  The 
law  is  not  wanting  in  means  and  instrumen- 
talities for  the  administration  of  the  affairs 
and  the  carrying  on  of  the  business  of  this 
company  ad  interim,  and  ultimately  winding 
it  up,  and  passing  its  system  of  works  into 
other  hands,  charged  with  a  more  faithful 
performance  of  the  great  public  duty  of  sup- 
plying the  city  and  its  people  with  whole- 
some water,  and  thereby  subserving  the  end 
for  which  this  company  was  brought  into 
existence,  and  which  it  has  failed  to  meet. 
Again,  it  is  said  that  the  respondent  is 
now,  or  was  when  the  case  was  heard  in 
February  last,  after  having  pretermitted  all 
effort -in  that  direction  for  more  than  two 
years,  and  until,  and  even  for  a  year  after, 
this  proceeding  was  begun,  exerting  itself  to 
sink  a  sufficient  number  of  additional  deep 
wells  to  furnish  the  water  supply  required 
by  its  charter ;  and  the  promise  is  made  by 
the  pleas  that  these  efforts  will  be  continued 
unremittingly,  and  ^ith  the  greatest  dili- 
gence and  skill,  until  they  are  crowned  with 
success.  That  this  fact,  transpiring  after 
the  franchise  has  been  suflSciently  abused 
to  authorize  and  require  the  forfeiture  of 
corporate  existence,  and  after  proceedings 
for  forfeiture  had  commenced  and  been  pend- 
ing for  a  year,  and  this  promise  of  the  per- 
formance of  corporate  duty  in  the  future, 
can  exert  no  influence  by  way  of  curing  the 
abuse  already  committed,  or  of  absolving 
the  company  from  responsibility  for  the 
offense  of  which  it  has  already  been  guilty, 
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constituting  a  legal  ground  of  forfeiture,  is 
most  clear.  People  v.  BiUsdale  <fe  (7.  Tump. 
Rood,  28  Wend.  254,  258.  And  this  fact 
and  promise  are  equally  impotent  and  vain 
as  an  invocation  to  judicial  discretion.  The 
fact  is  not  a  new  one  in  the  history  of  this 
company,  developed  in  the  pleadings  here. 
There  have  been  former  occasions,  accordin^r 
to  the  pleas,  when  the  company  had  resolved 
upon  the  sinking  of  additional  wells,  and 
set  about  the  execution  of  that  purpose,  only 
to  turn  away  from  it  upon  wholly  insuffi- 
cient considerations.  And  the  promise  is  na 
greater  obligation  than  has  all  along  rested 
upon  the  company  to  do  the  very  thing  it  now 
promises  to  do;  and,  as  that  obligation  ha& 
not  sufi^ced  in  the  past  to  keep  the  corpora- 
tion up  to  the  mark  of  this  most  vital  duty, 
it  would  not  be  wise  to  rely  upon  the  promise 
for  the  future.  And  as  the  company  has  in 
the  past,  with  full  consciousness  of  duty 
unperformed,  been  easily  diverted  from  its 
tentative  resolution  to  discharge  it.  it  is 
not  harsh  to  say  the  future  cannot  be  con- 
templated without  grave  apprehension  that 
when  the  sword  of  this  writ  no  longer  hangs 
over  its  life  the  present  resolution  to  dis- 
charge its  duty  would  lose  its  force,  the 
present  night  and  day  effort  to  sink  wells 
would  lose  its  energy,  and  upon  some  en- 
tirely insufllcient  consideration,  invited  to 
lodgment  in  the  mind  of  the  company  by 
the  abortion  of  this  proceeding,  there  would 
be  another  default  of  duty,  the  resolutioo 
would  become  infirm,  the  work  would  cease, 
the  town  would  continue  to  be  supplied  with 
impure  and  unwholesome  water,  and  the 
object  and  end  of  corporate  existence  would 
go  unaccomplished  and  unattained.  There 
are  averments  of  good  faith,  of  great  skill 
and  perfection  in  the  construction  by  the 
respondent  of  its  system  of  waterworks,  of 
the  use  of  the  most  approved  machinery  and 
appliances  and  j;he  most  expert  human  skill 
in  the  service  of  the  city  and  its  people ;  but 
all  these  have  fallen  short  of  meeting  the 
plain  and  simple  requirement  of  the  chart 
of  respondent's  life — that  it  should  furnish 
the  city  of  Montgomery  and  its  inhabitants 
with  pure,  wholesome,  deep-well  water 
sufiQcient  at  all  times  for  their  domestic  and 
other  uses.  We  have,  and  in  the  nature  of 
things  can  have,  no  sufficient  assurance  that 
this  duty  will  be  performed  in  the  future. 
The  interests  involved  are  most  vital  and  im- 
portant, involving  the  health  and  lives,  it 
may  well  be,  of  the  inhabitants  of  the  city 
and  the  nublic.  We  feel  that  a  sound 
judicial  discretion  requires  the  removal  of 
this  corporation  from  the  important  work  it 
has  so  illy  performed,  that  it  may  be  com- 
mitted to  other  agencies  having  a  juster 
appreciation   of  the  trusts  imposed,  and  a 

Suicker  sense  of  the  duties  to  be  discharged. 
Tone  of  the  pleas,  we  therefore  conclude, 
present  any  denial  of  the  abuse  of  franchise 
charged  by  the  petition  and  writ,  nor  any 
justification  or  excuse  for  such  abuse,  nor 
set  up  any  fact  which  should  have  challenged 
the  discretion  of  the  city  court  to  a  denial 
of  the  prayer  of  the  petition,  notwithstand- 
ing the  charges  made  were  confessed.  The 
city  court  properly  sustained  demurrers  to 
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each  of  the  pleas.     The  respondent  decl  in •  t  the  franchises  thereby  j^ranted,  and  that  jt^f^- 

ing  to  plead  further,  nothing  was  left  to  the   ment  is  ajfirmed, 

trial  court  but  to  enter  a  judgment  forfeiting]: 

the  respondent's  charter  and  ousting;  it  of  I     Rehearing  denied  July  21,  1895. 


CALIFORNIA  SUPREME  COURT. 


R.  K.  STEPHENS  et  al,  Eespts., 

v. 

SOUTHERN  PACIFIC  COMPANY,  Appt. 


(- 


.Cal.. 


1.  A  proTlsioii  in  a  lease  of  property 
owned  by  a  railroad  company  and  ad- 
joining^ its  railroad  grounds,  that  such 
company  shall  not  be  responsible  for  any  dam- 
age to  butldiDKR  thereon  caused  by  fire,  is  not 
void  as  against  public  policy,  on  the  ground  that 
the  property  of  the  public  will  thereby  be  In 
danger. 

8.  A  contract  valid  when  made  cannot 
be  rendered  invalid  by  a  general  statute 
subsequently  passed. 

I 
(September  7,  1896.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Superior  Court  for  Tulare  County  in 
favor  of  piaintififs  in  an  action  brought  to  re- 
cover the  value  of  property  destroyed  by  fire 
alleged  to  have  been  set  out  by  defendant's 
nejgligence.     Rereraed. 

The  facts  are  stated  in  the  opinion. 

Mr,  Foshay  Walker,  for  appellant: 

Why  should  a  different  rule  be  applied  to 
defendant,  with  regard  to  the  exemption  pro- 
vided for  in  this  lease,  from  what  would  be 
applied  if  defendant  had  taken  out  a  policy  of 
insurance  to  protect  it  against  damage  from 
negligence  of  the  same  employes?  Such  a 
contract  is  everywhere  held  to  t>e  valid  and  as 
not  violating  any  rule  of  public  policy. 

Civil  Code,  g§  2629.  2755;  Patapsco  Ins.  Co. 
v.  Oovlter,  28  U.  S.  3  Pet.  222.  7  L.  ed.  659; 
Columbia  Ins.  Co.  v.  Laicrence,  86  U.  S.  10 
Pet.  507.  9  L.  ed.  512;  Waters  v.  Merchants 
LouisHlle  Ins.  Co.  86  U.  S.  11  Pet.  218,  9  L. 
ed.  691:  Onent  Mut.  Ins.  Co.  v.  Adams,  128  U. 
8.  67.  81  L.  ed.  68;  Liverpool  d  O.  W.  Steam 
Co.  {Limited)  v.  P/ienue  Ins.  Co.  129  U.  S.  438, 
82  L.  ed.  791;  California  Ins.  Co.  v.  Union 
Compress  Co.  188  U.  S.  414,  88  L.  ed.  787; 
Perrin  v.  Protection  Ins.  Co.W  Ohio,  147,  88 
Am.  Dec.  728;  St.  Louis  Ins.  Co.  v.  Glasgow^ 
8  Mo.  713. 41  Am.  Dec.  661;  Henderson  v.  West- 
ern Marine  F.  Ins.  Co.  10  Rob.  (La.)  164,  48 
Am.  Dec.  176:  Gates  v.  Madison  County  Mut. 
Ins.  Co.  5  N.  Y.  469,  56  Am.  Dec.  860;  Math- 
ews V.  Howard  Ins.  Co.  18  Barb.  284;  Hynds  v. 
Schenectady  County  Mut.  Inn.  Co.  16  Barb.  119: 
Enterprise  Ins.  Co.  v.  Parisot,  85  Ohio  St.  85. 
85  Am.  Rep.  389;  Gove  v.  Farmers  Mut.  F. 
Ins.  C<?.  48  N.  H.  41,  97  Am.  Dec.  572;  John- 
son  V.  Berkshire  Mut  F.  Ins.  Co.  4  Allen,  888; 

Note.— For  validity  of  contract  by  railroad  com- 
pany to  avoid  liability  for  negJl^ence  causing  in- 
jury when  the  relation  of  common  carrier  to  the 
public  is  not  Involved,  see  also  Gris^old  v.  Iltlnois 
C.  R.  Co.  (Iowa)  24  L.  R.  A.  647. 
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Hale  v.  Washington  Ins.  Co.  2  Story.  C.  C. 
176. 

Insurance  against  fire  covers  loss  by  fire 
through  negligence  of  assured  or  that  of  his 
servants,  even  though  not  expressly  provided 
for  in  the  policy. 

Patapsco  Ins.  Co.  v.  Coulter,  28  U.  S.  8  Pet. 
222.  7  L.  ed.  659;  Columbia  Ins.  Co.  v.  Iaiw- 
rence,  85  U.  S.  10  Pet.  507.  9  L.  ed.  512, 
WaU^s  V.  Merchants*  LoviwilU  Ins.  Co.  86  U. 
8.  11  Pet.  218.  9  L.  ed.  691;  Onent  Mut.  Ins. 
Co.  V.  Adams,  128  U.  S.  67,  81  L.  ed.  68; 
Liverpool  ds  G.  W.  Steam  Co. {Limited)  v.  Phenix 
Ins.  Co.  129  U.  S.  488,  32  L.  ed.  791;  Cali- 
fornia Ins.  Co.  V.  Union  Compress  Co.  183  U. 
8.  887,  88  L.  ed.  780. 

It  is  not  pretended  that  defendant  was 
under  any  public  obligation  to  lease,  either 
to  respondent  Stephens  or  any  other  person, 
the  land  upon  which  the  warehouse  stood. 

As  to  whether  it  would  lease  its  land,  it  stood 
in  the  same  position  as  any  owner.  It  had  the 
undoubted  right  to  make  its  own  terms. 

Even  a  common  carrier  may  lawfully  con- 
tract, when  not  forbidden  so  to  do  by  statute, 
with  the  donee  of  a  free  railroad  pass,  so  as  to- 
relieve  the  carrier  from  all  injury  resulting 
from  any  sort  of  negligence,  however  gross,  or 
its  employes. 

WeUes  V.  New  York  C.  R.  Co.  26  Barb.  641, 
24  N.  Y.  181;  Bissell  v.  New  York  C.  R.  Co.  25 
N.  Y.  442,  82  Am.  Dec.  369;  Ulrich  v.  New 
York  C.  d  H.  R.  R.  Co.  108  N.  Y.  80;  Kinney 
V.  Central  R.  Co.  82  N.  J.  L.  407, 90  Am.  Dec. 
QlS'^Griswold  v.  New  York  d  N.  E.  R.  Co.  58 
Conn.  871.  55  Am.  Rep.  115;  Quimby  v.  Bos- 
ton d  M.  R.Co.  150  Mass.  365,  5  L.  R.  A.  846. 

Where  the  contract  is  not  forbidden  by  stat- 
ute, nor  by  the  declared  policy  of  the  state,  the 
master  may,  by  contract  with  his  servant,  re- 
lieve himself  from  all  liability  to  the  servant 
for  damage  because  of  the  negligence  of  any 
of  the  employes  of  the  master. 

Western  d  A.  R.  Co.  v.  Bishop,  50  Ga.  465; 
Western  d  A.  R.  Co.  v.  Strong,  52  Ga.461; 
Hendncks  v.  Western  d  A.  R.  Co.  52  Ga.  467; 
GaOoway  v.  Western  d  A.  R.  Co.  57  Ga.  512; 
Mitchell  V.  Pennsylvania  R.  Co.  (Pa.)  1  Am.  L. 
Reg.  717. 

In  Griswold  v.  Illinois  C.  R.  Co.  (Iowa),  24 
L.  R.  A.  647,  the  question  arose  upon  a  cove- 
nant in  a  lease  precisely  similar  to  the  one  in 
question  here,  and  the  action,  like  the  present 
one,  was  brought  by  the  lessee  in  conjunction 
with  the  insurance  companies  who  had  paid 
the  loss  under  policies  issued  by  them.  Every 
point  made  by  respondents  here  was  made  in 
that  case,  and  the  cases  relied  on  by  respond- 
ents were  cited  there.  But  the  validity  of  the 
covenant  was  upheld. 

Messrs.  Van  Ness  ft  Redman,  for  re- 
spondents: 

Where  insured  property  Is  destroyed  through 
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the  negligence  of  a  third  party,  the  insurer 
paying  the  loss  is.  to  the  extent  of  its  payment, 
subrogated  to  the  rights  and  remedies  of  the 
insured,  and  may,  with  the  insured,  maintain 
an  action  against  the  wrongdoer  to  recover  the 
value  of  the  destroyed  projperty. 

Home  Mut,  Im.  Co,  v.  Oregon  R.  <t  Nav.  Co. 
20  Or.  569. 

The  exemption  clause  is  void. 

We  do  not  think  that  a  contract  insuring  a 
party  a^inst  loss  or  damage  to  his  own  prop- 
erty, arising  exclusivelv  out  of  negligent  con- 
duct on  his  part,  would  he  upheld. 

Waters  v.  Merchants  Louismlle  Ins.  Co,  86  U. 
S.  11  Pet.  218.  9  L.  ed.  691;  Walker  v.  Mait- 
land,  5  Barn.  &  Aid.  174. 

Public  policy  is  "that  principle  of  the  law 
which  holds  that  no  one  can  lawfully  do  that 
which  has  a  tendency  to  be  injurious  to  the 
public  or  against  the  public  good.'' 

19  Am.  &  Eng.  Encyclop.  Law,  p.  565; 
Greenhood,  Pub.  PoL  p.  2. 

The  doctrines  advanced  in  the  cases  involv- 
ing questions  of  public  policy  go  far  beyond 
the  requirements  of  the  case  at  bar. 

St.  Joseph  db  D.  C.  R.  Co.  v.  Ryan,  11  Kan. 
602,  15  Am.  Rep.  857;  Cooley,  Torts.  2d  ed. 
§  687;  Roesner  v.  Hermann,  8  Fed.  Rep.  782, 
10  Biss.  486;  Johnson  v.  Richmond  &  D.  R.  Co, 
86  Va.  975;  2  Thomp.  Neg.  1025;  Uke  Shore 
d:  M.  S,  R.  Co,  V.  Spangler,  44  Ohio  St.  471. 

So  far  as  the  consideration  of  public  policy 
is  concerned,  it  cannot  be  overridden  by  any 
stipulation  of  the  parties  to  the  contract  of 
passenger  carriage,  since  it  is  paramount  from 
Its  very  nature. 

Jaeobus  v.  Si.  Paul  ds  C.  R.  Co.  20  Minn. 
125,  18  Am.  Rep.  360;  Mobile  cfe  0.  R.  Co.  v. 
Hopkins,  41  Ala.  486,  94  Am.  Dec.  607;  i\?wn- 
9ylmnia  R.  Co.  v.  McCloskey,  28  Pa.  526;  In- 
dianapolis,  B.  d;  W.  R.  Co.  v.  Beaver,  41  Ind. 
498;  Illinois  C.  R.  Co.  v.  Morrison,  19  111.  186; 
Illinois  C.  R.  Co.  v.  Read.  87  111.  484,  87  Am. 
Dec.  260. 

On  petition  for  rehearing. 

The  clause  that  no  law  shall  be  passed  im- 
pairing contract  obligations  does  not  so  far  re- 
move from  state  control  the  rights  and  prop 
erties  which  depend  for  their  existence  or 
enforcement  upon  contracts,  as  to  remove  them 
from  the  operation  of  such  general  regulations 
for  the  good  government  of  the  state  and  the 

Srotection  of  the  rights  of  individuals  as  may 
e  deemed  important. 

Cooley,  Const.  Lhn.  5th  ed.  p.  710.  *574; 
New  York  d  N.  E.  R.  Co.  v.  Bristol,  151  U.  S. 
556.  38  L.  ed.  269;  Buffalo  East  Side  R.  Co.  v. 
Buffalo  Street  R.  Co.  Ill  N.  Y.  182,  2  L.  R. 
A.  384;  People  v.  Hawley,  8  Mich.  880. 

The  fact  that  the  agreement  was  made  prior 
to  the  passage  of  the  act  is  of  no  consequence. 
The  parties  to  the  agreement  should  not  be 
-deemed  to  have  intended  to  cover  acts  which 
then,  or  thereafter,  within  the  life  of  the  a^ee- 
ment,  might  be  declared  by  law  to  be  criminal. 

Buffalo  East  Side  Street  R.  Co.  v.  Buffalo 
JStreet  R.  Co.,  supra. 

The  exemption  clause  should  be  held  con- 
trary to  public  policy,  in  that  bv  having  a  ten- 
dency to  lessen  the  care  of  the  defendant  in  its 
use  of  fire,  which,  in  the  absence  of  such  an 
29L.R.  A. 


agreement,  it  would  take  in  view  of  the  pres- 
ence of  the  warehouse  upon  the  right  of  way 
and  by  reason  of  the  increased  danger  of  fire 
and  of  the  spread  thereof  by  reason  of  the 
presence  of  the  warehouse  on  the  right  of  way, 
the  risk  to  the  property  of  the  public  at  large 
would  be  materially  increased. 

Roesner  v.  Hermann,  8  Fed.  Rep.  782;  John- 
son  V.  Richmond  d  D.  R.  Co.  86  Va.  975. 

A  railroad  company  will  not  be  permitted  to 
contract  with  a  passenger  against  liability  for 
injuries  resulting  from  the  negligence  of  itself 
or  employes. 

Jacobus  V.  St.  Paul  d  C.  R.  Co.  20  Mion. 
125,  18  Am.  Rep.  860;  Mobile  d  0.  R.  Co.  v. 
Hopkins,  41  Ala.  486,  94  Am.  Dec.  607;  Penn- 
sylmnia  R.  Co.  v.  MeCloskey,  23  Pa.  526;  In- 
dianapolis, B.  d  W.  R,  Co.  V.  Beaver.  41  Ind. 
498;  minois  C.  R.  Co.  v.  Morrison,  19  111.  186; 
lUinois  C.  R,  Co.  v.  Read,  87  111.  484.  87  Am. 
Dec.  260. 

Garoutte*  </.,  delivered  the  opinion  of 
the  court: 

The  plaintiff  Stephens  was  the  owner  of  a 
certain  warehouse  situated  upon  land  adjoin- 
ingthe  defendant's  depot  grounds  in  the  town 
of  Hanford,  Cal.  The  said  land  was  held  by 
Stephens  under  a  lease  from  the  defendant. 
One  of  the  covenants  of  said  lease  was  as  fol- 
lows :  *"  And  it  is  further  agreed  that  the  said 
party  of  the  first  part  [defendant]  shall  not  be 
responsible  for  any  damage  caused  by  fire, 
whether  from  railroad  engines  or  from  the 
buildings  of  the  said  party  of  the  first  part, 
or  by  fires  caused  from  any  other  means,  but 
the  risk  and  damage,  from  whatever  source, 
shall  be  alone  sustained  by  the  said  party  of 
the  second  part  rStephensJ.'^  Upon  Auguat 
8,  1891,  and  while  said  lease  was  in  force, 
the  said  warehouse  was  destroyed  by  fire 
which  had  been  kindled  by  defendant's  em- 
ploy§s  upon  adjoining  land  for  the  purpose 
of  burning  the  dry  grass,  rubbish,  etc, 
thereon.  At  the  time  of  said  fire,  the  plain- 
tiff Stephens  was  carrying  insurance  on  said 
warehouse,  in  the  two  insurance  companies, 
plaintiffs,  in  the  sum  of  $9,000.  The  insur- 
ance was  paid,  and  this  action  was  brought 
by  the  insurers  and  insured  jointly  to  recover 
from  the  defendant  the  value  of  the  premises 
so  destroyed.  The  verdict  and  iudgment 
were  for  the  plaintiffs,  from  which  judg- 
ment, and  from  a  subsequent  order  denying 
its  motion  for  a  new  trial,  the  defendant  has 
appealed. 

The  trial  court  held  the  foregoing  provi- 
sion of  the  contract  of  lease  void,  as  against 
public  policy,  and  our  attention  shall  be  ad- 
dressed to  the  consideration  of  that  question, 
for,  as  we  view  the  case,  a  solution  of  it  is 
determinati  ve  of  the  1  i tigation.  The  fact  that 
the  defendant  is  a  common  carrier  has  no 
place  in  the  case.  The  rights  of  parties  deal- 
ing with  common  carriers,  and  the  duties  of 
common  carriers  towards  parties  with  whom 
they  deal,  and  towards  the  public  in  general, 
are  elements  foreign  to  any  question  here  in- 
volved. At  that  time  it  was  not  dealing  with 
plaintiff  Stephens  as  a  common  carrier,  nor 
was  Stephens  contracting  with  it  upon  any 
such  understanding  or  nypothesis.  As  far 
as  this  transaction  was  concerned,  the  par- 
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ties,  when  contracting,  stood  upon  common 
ground,  and  dealt  with  each  other  as  A  and 
B  might  deal  with  each  other  with  reference 
to  any  private  business  undertaking.  It  fol- 
lows that  all  those  principles  of  law  denying 
or  restricting  the  right  of  common  carriers  to 
limit  their  legal  liabilities  for  damages  aris- 
ing from  injury  to  person  or  property  stand 
upon  a  different  plane,  and  are  not  control- 
ling here. 

Is  this  provision  of  the  contract  void  as 
against  public  policy?  That  the  principle 
of  law  involved  is  an  original  one,  as  ap- 
plied to  the  present  state  of  facts,  is  apparent 
when  we  consider  that  but  a  single  case  has 
been  found  directly  in  point,  although  it  is 
evident  from  the  argument  that  counsel  upon 
both  sides  have  very  industriously  sought  for 
precedents.  This  provision  of  the  contract  is 
declared  by  respondents  to  be  opposed  to  pub- 
lic policy,  in  this:  That  it  has  a  tendency 
to  lessen  the  amount  of  care  that  defendant 
would  exercise,  both  in  the  selection  and 
operation  of  its  machinery,  and  in  the  gen- 
eral conduct  of  its  business,  through  its  em- 
ployes, in  respect  to  the  control  of  fire,  the 
element  here  involved.  That  the  undoubted 
effect  of  a  contract  exempting  a  party  from 
damages  flowing  from  his  negligent  use  of 
fir**  is  to  increase  the  chances  of  conflagra- 
tion,—that  is,  one  who  is  protected  by  an 
agreement  against  the  results  of  his  careless- 
ness in  this  respect  will  not  take  the  same 
care  as  he  otherwise  would,— and,  therefore, 
carelessness  occasioned  and  caused  by  the 
agreement,  increasing  the  probabilities  of 
conflagrations,  injuriously  operates  upon  the 
interests  of  the  public  at  large. 

The  foregoing  line  of  reasoning  is  ingen- 
ious, but  we  cannot  indorse  it  as  sound  in 
law.  It  has  been  well  said  that  public  policy 
is  an  unruly  horse,  astride  of  which  you  are 
carried  into  unknown  and  uncertain  paths, 
and  here  that  horse  would  be  carrying  us 
beyond  all  limits  ever  reached  before,  if  re- 
spondents' position  should  meet  with  our  ap- 
|)roval.  While  contracts  opposed  to  morality 
or  law  should  not  be  allowed  to  show  them- 
selves in  courts  of  justice,  yet  public  policy 
requires  and  encourages  the  making  of  con- 
tracts by  competent  parties  upon  all  valid 
and  lawful  considerations,  and  courts,  recog- 
nizing this,  have  allowed  parties  the  widest 
latitude  in  this  regard  ;  and,  unless  it  is  en- 
tirely plain  that  a  contract  is  violative  of 
sound  public  policy,  the  court  will  never  so 
declare.  "  The  power  of  the  courts  to  declare 
a  contract  void  for  being  in  contravention 
of  sound  public  policy  is  a  very  delicate  and 
undeflne  I  power,  and.  like  the  power  to  de- 
clare a  statute  unconstitutional,  should  be  ex- 
ercised only  in  cases  free  from  doubt. "  Rich- 
iiioud  V.  Dubuque  &  S.  C.  R.  Co.  26  Iowa, 
191.  "Before  a  court  should  determine  a 
transaction  which  has  been  entered  into  in 
go(Hi  faith,  stipulating  for  nothing  that  is 
iiKilum  in  »e,  to  be  void,  as  contraveninc  the 
policy  of  the  statute,  it  should  be  satisfied 
that  the  advantage  to  accrue  to  the  public 
tor  so  holding  is  certain  and  substantial, 
not  theoretical  or  problematical."  Kellogq  v. 
Lnvkin,  3  Pinney,  125,  56  Am.  Dec.  164. 
**  No  court  ought  to  refuse  its  aid  to  enforce 
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such  a  contract  on  doubtful  and  uncertain 
grounds.  The  burden  is  on  the  defendant  to 
show  that  its  enforcement  would  be  in  viola- 
tion of  the  settled  public  policy  of  this  state, 
or  injurious  to  the  morals  of  its  people." 
Swann  v.  Swann,  21  Fed.  Rep.  299. 

Turning  our  attention  to  this  provision  of 
the  lease,  let  us  concede,  for  present  purposes 
only,  this  covenant  to  be  opposed  to  the  pol  - 
icy  of  the  law,  if  its  results  are  fairly  and 
truly  stated  by  respondents.  But  we  deny 
that  such  results  would  follow.  Respond- 
ents' argument  is,  that  the  inevitable  and 
necessary  tendency  of  the  covenant  is  to  reduce 
in  some  appreciable  degree  the  quantum  of 
care  exercised  by  the  defendant  in  guarding 
against  the  destruction  of  the  propert}^  of  the 
public  by  fire.  Not  the  warehouse  of  the 
plaintiff  Stephens,  for,  as  between  him  and 
the  defendant,  considered  alone,  there  can  be 
no  question  as  to  the  validity  of  the  contract 
under  consideration.  It  is  the  rights  and  in- 
terests of  the  public  which  it  is  claimed  are 
infringed  upon,  and  a  trespass  upon  their 
interests  and  rights  must  be  shown,  or  a  case 
of  the  present  character  is  a  total  stranger  to 
any  question  of  public  policy. 

Were  the  dangers  and  risks  to  the  public 
as  to  ,the  destruction  of  its  property  by  fire 
in  any  degree  increased  by  the  aforesaid  cov- 
enants? Answering  respondents*  argument  by 
a  like  argument,  we  say,  *'No."  It  may  be 
conceded  that  the  covenant  had  the  effect,  as 
to  plaintiff's  warehouse,  to  lessen  defendant's 
care  in  guarding  against  fire,  but,  as  defend- 
ant's care  lessened,  the  owner's  care  propor- 
tionately increased.  Knowing  that  the  de- 
fendant was  absolutely  absolved  from  any 
legal  responsibility  for  its  destruction  by 
fire,  we  must  assume  that  plaintiff  Stephens, 
the  owner,  in  the  protection  of  his  building 
from  the  negligence  of  the  defendant's  acts, 
exercised  a  degree  of  care  commensurate  with 
the  dangers  that  surrounded  it ;  for  it  cannot 
be  gainsaid  that  a  man  of  ordinary  business 
understanding,  having  bartered  away  any 
right  of  action  for  damages  for  destruction 
of  his  property  by  fire  which  might  there- 
after accrue  from  defendant,  would  increase 
his  care  and  watchfulness  in  preserving  his 
property  from  euch  destruction.  We  think 
it  must  be  assumed  that,  in  proportion  as 
the  amount  of  care  exercised  by  defendant 
in  the  protection  of  this  property  from  fire 
decreased,  the  amount  of  care  exercised  by 
plaintiff  in  its  protection  increased.  Hav- 
ing sold  his  remedy  for  damages  in  case  of 
fire,  it  behooved  him  to  be  ever  on  the  alert 
in  the  protection  of  his  property.  Under  any 
aspect  of  the  case,  this  question  is  only  mate- 
rial in  view  of  the  contingency  of  a  spreading 
of  the  conflaeration  from  the  warehouse  of 
plaintiff  to  the  property  of  the  public  in  gen- 
eral, for  the  whole  argument  concedes  that, 
if  the  danger  and  risk  by  fire  to  the  property 
of  the  public  are  not  increased,  then  there  is 
nothing  whatever  in  the  contention.  And 
thus  it  is  again  made  apparent  to  wiiat  dis- 
tant and  untrodden  paths  that  unruly  horse, 
public  policy,  will  carry  you,  unless  he  le 
guided  by  a  steady  hand  and  a  strong  rein. 

The  remaining  question    presents  itself: 
Is  the  result  of  this  covenant  necessarily  to 
48 
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lessen  the  degree  of  care  formerly  exercised 
by  the  defendant  towards  the  property  of  the 
public,  and  which  the  law  ever  enjoins  upon 
it  to  exercise?  In  other  words,  are  the  prob- 
abilities of  the  destruction  of  the  property 
of  tlie  public  by  fire  couimunicatea  by  de- 
fendant—not ma  the  warehouse  of  plaintiff, 
but  directly  communicated— increased  by  rea- 
son of  this  covenant  in  the  lease?  It  is  ar- 
gued that,  defendant's  losses  by  fire  arising 
from  its  negligence  being  materially  reduced, 
if  a  large  number  of  these  contracts  were  out- 
standing it  would  necessarily  become  care- 
less in  the  selection  of  its  servants,  and  neg- 
lectful and  over- economical  in  the  selection 
of  modem  machinery,  and  thus  the  dangers 
to  the  public  from  conflagration  would  be 
multiplied.  We  do  not  see  that  such  result 
would  follow.  It  must  be  borne  in  mind 
that  the  lessees  of  defendant  under  these  con- 
tracts are  no  part  of  the  public.  Each  one 
of  them  has  sold  his  right  as  one  of  the  pub- 
lic, and  is  not  in  a  position  to  complain  as 
to  the  burdens  cast  upon  him  as  an  individ- 
ual. The  public  here  are  the  people  hold- 
ing no  leases.  The  defendant  in  this  case 
not  only  owes  the  public  the  same  duty  after 
the  execution  of  the  lease  that  it  did  before, 
but  there  is  no  reason  in  the  world  why  it 
would  not  perform  that  duty  in  the  same 
way  as  it  had  done  in  the  past,  however  care- 
ful or  neglectful  that  performance  might  be. 
Why  would  not  this  be  so?  For  the  public 
had  the  same  riehts  and  the  same  remedies 
against  the  defen3ant  after  as  before  the  exe- 
cution of  the  lease,  and.  likewise,  the  de- 
fendant was  liable  for  damages  in  the  same 
amount,  upon  the  same  property,  and  upon 
the  same  facts.  It  thus  appears  that  the  con- 
tract in  no  way  changed  the  relations  and 
conditions  existing  between  the  defendant 
and  the  public;  and,  such  being  the  fact, 
no  reason  exists  for  a  change  upon  its  part 
in  the  manner  of  the  conduct  of  its  business. 
While  it  is  true  tliat  the  making  of  this  con- 
tract withdrew  plaintiff  as  one  of  the  pub- 
lic, and,  it  may  be  said,  thereby  reduced  the 
proportions  of  the  public  to  that  extent,  still 
it  would  seem  the  refinement  of  absurdity  to 
hold,  for  such  reason,  that,  the  public  being 
reduced,  the  care  exercised  by  defendant 
towards  the  public  would  be  reduced  pro 
tanto. 

The  late  case  of  Oriswold  v.  Illinois  C.  R. 
Co.  (Iowa)  24  L.  R.  A.  647,  in  its  facts  is 
fully  analogous  to  the  case  at  bar,  and,  upon 
a  rehearing  and  reargument,  a  similar  cove- 
nant in  a  lease  was  sustained,  as  in  no  man- 
ner contravening  public  policy.  Especially 
is  this  case  valuable  as  precedent  when  we 
pause  to  consider  the  stringent  provisions  of 
the  code  of  that  state  in  dealing  with  the 
liability  of  common  carriers  for  damages  to 
property  arising  from  fire  and  other  causes. 
And  doubly  so  in  view  of  the  furtherjsalient 
fact  that  the  lease  in  that  case  upon  its  face 
appears  to  indicate  that  benefits  to  the  lessor 
in  its  capacity  as  a  common  carrier  would 
accrue  by  reason  of  the  making  thereof. 
These  matters  are  not  found  in  the  case  at 
bar,  and,  to  that  extent,  the  case  occupies 
much  broader  ground  than  we  are  required 
here  to  take.  The  dissenting  opinion  of  the 
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learned  chief  justice  is  based,  to  some  ex- 
tent at  least,  upon  these  provisions  of  the- 
lowa  code,  and  the  further  claim  that  the  rail- 
road company  was  acting  in  its  capacity  as- 
a  common  carrier  in  making  the   lease, — 
conditions  which,  we  have  already  suggested^ 
do  not  surround  us  here.    The  remaining  ob- 
jection of  the  learned  chief  justice  to  the 
validity  of  the  judgment  ordered  by  the  ma- 
jority of  that  court  is  in  line  with  these  re-- 
spondents'   contention,  and,  we  think,    un- 
sound. 

Farmer  A  is  in  the  habit  of  burning  his 
stubble  field  in  the  fall  of  the  year.  B  leases 
from  him  a  small  portion  of  his  farm  for 
storage  or  residence  purposes,  there  being  a 
clause  in  the  contract  similar  to  the  one  here 
involved.  Farmer  A,  in  burning  his  stub- 
ble, allows  the  fire  to  escape  from  his  con- 
trol,  and  B's  property  is  destroyed.  Or  A 
is  the  owner  of  a  powder  factory,  and  leasen 
to  B  an  adjoining  tract  of  land.  This  ex- 
emption damage  covenant  is  placed  in  the 
lease.  The  powder  plant  explodes,  and  B*8 
property  is  destroyed.  These  illustrations- 
in  principle  are  parallel  with  the  case  at  bar. 
Both  the  farmer  and  the  factory  owner  owed 
the  duty  to  the  public  of  exercising  a  certain 
degree  of  care,  one  in  burning  his  stubble 
field,  the  other  in  carrying  on  his  factory. 
If  this  covenant  in  the  present  case  had  the- 
effect  to  lessen  the  degree  of  care  exercised 
by  defendant,  it  had  the  same  effect  in  the 
lease  of  the  farmer  and  the  powder  man.  If 
the  risks  and  dangers  to  the  property  of  the 
public  from  fire  were  iqcreased  in  this  case- 
by  reason  of  the  covenant,  they  were  like- 
wise increased  in  those  cases.  Yet  it  would 
seem  a  gross  trespass  upon  the  rights  of  par- 
ties to  make  contracts  to  hold  the  covenant 
void,  as  against  the  policy  of  the  law,  in 
the  hypothetical  cases  cited.  To  hold  that 
the  interests  of  the  public  were  of  such  grav- 
ity, and  were  so  interwoven  into  such  a  con- 
tract, as  to  vitiate  the  contract,  would  carnr 
us  far  beyond  any  principle  of  law  yet  rec- 
ognized by  courts  or  law  writers. 

If  the  doctrine  enunciated  by  respondent^' 
be  sound,  then  a  multitude  of  contracts,  cot- 
ering  many  and  diverse  subiects,  and  which 
are  being  entered  into  every  day  of  the  world, 
and  recognized  and  acted  upon  both  by  par- 
ties and  courts,  must  fall  to  the  ground.  As 
a  striking  example,  the  ordinary  contract  of 
fire  insurance  cannot  stand  the  test,  for  it 
cannot  be  gainsaid  that  such  a  contract  neces- 
sarily has  the  tendency  to  lessen  the  care 
which  the  owner  would  otherwise  exercise 
in  the  protection  of  his  property  from  fire. 
Upon  respondents*  line  of  argument,  such 
owner  owes  a  duty  to  the  public,  possibly 
in  the  protection  of  his  own  property  from 
fire,  certainly  in  the  protection  of  the  prop- 
erty of  the  public,  and,  if  his  care  is  lessened 
in  the  performance  of  that  duty  by  reason  of 
the  contract  of  insurance,  then,  surely,  the 
dangers  and  risks  to  the  property  of  the  pub- 
lic are  increased.  Yet,  notwithstanding  this 
reasoning,  courts  everywhere  have  upheld 
this  class  of  contracts,  and  repelled  all  as- 
saults upon  them  as  beine  opposed  to  the 
policy  of  the  law.  While  it  may  not  be 
found  in  the  contract  itself  that  the  ncgli- 
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gence  of  the  owner  in  causing  the  fire  shall 
be  no  bar  to  a  recovery,  it  has  been  held  al- 
ways and  everywhere  that  such  is  the  law, 
even  in  the  absence  of  express  stipulation 
to  that  end ;  and  an  express  stipulation  in- 
serted in  the  contract  in  accordance  with  the 
general  principle  would  certainly  in  no  wise 
weaken  the  doctrine.  As  sustaining  this 
general  principle,  see  Patapseo  />*«.  Co,  v. 
Coulter,  28  U.  S.  3  Pet.  222.  7  L.  cd.  669 ; 
Columbia  Im.  Co.  v.  Lawrence^  85  U.  S.  10 
Pet.  507,  9  L.  ed.  512 ;  Waters  v.  Merchants' 
Louisville  Ins.  Co.  86  U.  8.  11  Pet.  218,  9 
L.  ed.  691 :  and  Liverpool  dt  O.  W.  Steam  Co. 
(Limited)  v.  Phenix  Ins.  Co.  129  U.  8.  488, 
32  L.  ed.  791. 

Let  us  look  at  another  class  of  contracts 
which  have  been  sustained  by  the  courts, 
but  sustained  wrongfully,  if  the  soundness 
of  the  argument  advanced  by  respondents  can 
be  maintained.  Courts  have  sustained  con- 
tracts, made  by  common  carriers  with  insur- 
ance companies,  whercbv  property  under 
their  control  and  in  transit  has  been  insured 
against  negligence  of  their  employes.  Cali- 
fornia Ins.  Co.  V.  Union  Compress  Oo.  188 
U.  8.  387.  38  L.  ed.  787 ;  Phcpnix  Ins.  Co. 
V.  Erie  d  W.  Transp.  Co.  117  U.  8.  512,  29 
L.  ed.  878.  Following  respondents'  line  of 
argument,  surely  such^con tracts  would  have 
a  tendency  to  lessen  the  care  otherwise  exer- 
cised by  common  carriers  in  the  transporta- 
tion of  goods,  and  would  thereby  trespass 
upon  the  rights  of  the  public,  and,  so  tres- 
passing, would  render  void  all  contracts  of 
that  character.  But  the  courts,  after  care- 
ful investigation,  have  arrived  at  a  contrary 
conclusion. 

To  support  the  invalidity  of  this  contract, 
counsel  rely  upon  an  act  of  the  legislature, 
found  in  the  Statutes  of  1891  (p.  473),  which 
declares  a  party  guilty  of  a  misdemeanor 
who  starts  fires  in  certain  localities  (without 
first  taking  certain  precautions),  whereby 
the  property  of  an  adjoining  or  contiguous 
owner  is  injured,  damaged,  or  destroyed. 
If  for  no  other  reason,  this  act  of  the  legis- 
lature cannot  be  relied  upon  to  assist  re- 
spondents' case,  for  it  was  passed  subsequent 
to  the  making  of  the  contract,  and,  if  the 
contract  was  valid  when  made,  no  subsequent 
act  of  the  legislature  can  render  it  invalid. 
It  is  laid  down  as  an  elementary  principle 
in  Greenhood  on  Public  Policy  that,  if  a  con- 
tract conform  to  the  public  policv  of  the 
state  when  made,  a  change  in  public  policy 
will  not  avoid  it. 

We  conclude  that  the  line  of  reasoning  in- 
dulged in  by  respondents  to  support  the  in- 
validity of  this  contract  is  more  specious 
than  sound  ;  that  the  interests  of  the  public 
in  the  contract  are  more  sentimental  than 
real :  and  that  such  a  contract  violates  no 
statute,  conflicts  with  no  principle  of  law, 
and  in  no  way  infringes  upon  public  policy. 

For  the  foregoing  reasons,  the  judgment 
and  order  are  reversed,  and  the  cause  re- 
manded. 

We  concur :    Van  Fleet*  J. ;  Harrison, 


J. 

Petition  for  rehearing  denied. 
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Charles  KING  et  al.,  Respts., 

V. 

SOUTHERN  PACIFIC  CO.,  Appt. 


.CaL. 


.) 


1.  A  corenant  in  a  lease  of  railroad 
property  used  for  warehouse  pur- 
poses, relieving  the  oompany  froro  liability  for 
loss  by  fire,  does  not  bind  an  agent  of  the  leeeee 
in  charge  of  the  property,  a  stranger  to  the  lease, 
who  stores  his  own  property  in  the  warehouse. 

8.  The  allowanoe  of  interest  upon  the 
value  of  property  destroyed  by  negligence  must 
be  left  to  the  discretion  of  the  Jury,  under  Civ. 
CkMle,  13238. 

8.  A  Judgment  upon  a  ▼erdiet  for  a 
lump  sum  of  damages  and  interest  will  not  be 
modified  to  exclude  the  interest  which  is  found 
to  be  erroneous,  but  a  reversal  is  necessary. 

(September  7. 1805.) 

APPEAL  by  defendant  from  a  judgmentjof 
the  Superior  Court  for  Tulare  Countygin 
favor  of  plaintiff  in  an  action  brought  to  re- 
cover the  value  of  certain  property  destroyed 
by  fire  which  was  alleged  to  have  been  set  out 
by  defendant's  negligence.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Foshay  Walker  for  appellant. 

Messrs.  Van  Ness  A  Redman,  for  re- 
spondents, in  support  of  petition  for  rehearing: 

Where,  as  in  this  case,  the  appellate  court 
can  determine  from  the  record  with  certaintv 
in  what  amount  aljudgment  is  excessive,  it 
will  remit  the  excess  and  affirm  as  to  the  bal- 
ance. 

Hayden  v.  Florence  Setting  Mach  Co,  54  N. 
Y.  221;  State  v.  Hope,  121  Mo.  34;  Western  U. 
Teleg.  Co.  v.  Johe,  6  Tex.  Civ.  App.  408;  Haz- 
ard Powder  Co.  v.  Volger,  58  Fed.  Rep.  152; 
Markell  v.  Matthews,  8  Colo.  App.  49;  Salida 
V.  McKinna,  16  Colo.  523;  Gerber  v.  Jones,  36 
Neb.  126;  Emerson  v.  Sehoonmaker,  185  Pa. 
437;  Wilson  v.  Troy,  60  Hun,  188;  Oansevoort 
Freezing  &.  C.  S.  Co.  v.  Wessels  Co.  60  N.  Y. 
S.  R.  611;  Taylor  v.  Coolidge,  64  Vt.  506;  Bal- 
lard V.  Burimi,  Id.  387, 16  L.  R.  A.  664;  War- 
der V.  Henry,  117  Mo.  530;  Boeltm  v.  Shedlin- 
sky,  15  N.  Y.  Supp.  974;  Durie  v.  Anderson 
(Tex.)  16  8.  W.  Rep.  845;  Bank  of  Kentucky 
V.  Ashley,  27  U.  8.  2  Pet.  327,  7  L.  ed.  440; 
People  V.  Sierra  Buttes  Quartz  Min.  Co.  39 
Cal.  511;   Ward  v.  Clay,  82  Cal.  502. 

Oaroutte,  </.,  delivered  the  opinion  of 
the  court  : 

In  an  action  entitled  Stephens  v.  Southern 
P  Co.  (Cal.)  (No.  18, 369;  this  day  decided) 
ante,  751,  damages  were  sought  to  be  recover- 
ed from  this  defendant  for  the  destruction  of  a 
certain  warehouse  by  fire  engendered  by  the 
negligence  of  defendant.  The  plaintiff  and 
respondent  King,  in  this  case,  had  charge  of 
this  warehouse,  as  the  agent  of  Stephens, 
the  owner,  at  the  time  of  tlie  fire,  ana  now 
seeks  to  recover  from  defendant  damages  for 
the  destruction  by  that  fire  of  certain  prop- 


NoTE.— For  interest  on  sum  allowed  as  damageft, 
see  note  to  Wilson  v.  Troy  (N.  Y.)  18  L.  R.  A.  449. 

As  to  contracts  agralnst  ncflrlifrence,  see  also 
Stephens  v.  Southern  P.  Co.  (Cal.)  ante^  761. 
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ertj  beloneing  to  him«  and  then  stored  Id 
said  warehouse.  Judgment  went  against 
defendant,  and  this  is  an  appeal  from'  such 
judgment,  and  from  an  order  denying  the 
motion  for  a  new  trial. 

At  the  trial  defendant  offered  to  prove  that 
the  plaintiff  King  had  actual  notice  of  the 
<x>venant,  in  the  lease  to  Stephens,  exempting 
defendant  from  liability  for  property  de- 
stroyed by  fire,  which  covenant  we  have  con- 
sidered at  length  in  the  above-mentioned  case 
of  ^tepfiens  v.  Southern  P.  Co.  Under  objec- 
tion, defendant  was  not  allowed  to  make  the 
proof,  and  the  ruling  of  the  court  in  this  re- 
gard forms  the  main  s:rouud  for  the  present 
appeal.  Was  the  question  of  plaintiff's 
knowledge  of  the  existence  of  such  a  cove- 
nant material  to  the  merits  of  this  litigation? 
We  fail  to  see  its  materiality.  It  is  not  nec- 
essary to  determine  the  length  and  breadth  of 
this  covenant,  for,  of  itself,  it  could  in  no 
way  bind  third  parties.  Whatever  liabilities 
Stephens  assumed  thereunder  were  a  matter 
solely  with  him  and  the  defendant.  And  the 
defendant's  primary  liability  to  third  parties 
was  the  same  after  as  before  the  making  of 
such  a  lease.  Conceding  that  all  property 
stored  in  the  warehouse,  as  between  the  par- 
ties to  the  lease,  was  the  property  of  Steph- 
ens, yet,  as  to  third  parties,  such  contention 
avails  defendant  nothing.  Plaintiff  Kin^, 
as  the  agent  of  Stephens,  received  goods  in 
storage,  and  we  do  not  see  that  he  can  be  in 
a  different  position  by  reason  of  having  stored 
his  own  goods  therein  than  though  he  had  re- 
ceived upon  storaije  the  goods  of  other  par- 
ties. These  goods  were  not  stored  by  King 
as  Stephens'  goods,  but  rather  by  Stephens, 
through  his  agent,  as  King's  goods.  King's 
agency  would  seem  to  be  an  immaterial  ele- 
rnient  in  the  case,  and  no  principle  of  law  is 
cited  that  would  bar  a  recovery  from  the  de- 
fendant, tor  the  destruction  of  goods  arising 
from  its  negligence,  by  any  person  storing 
goods  in  the  warehouse  under  contract  with 
tbe  owner.  The  question  of  notice  as  to  this 
covenant  would  be  immaterial,  as  a  matter 
in  which  third  parties  had  no  interest.  Let 
us  suppose  a  party  storing  goods  had  notice 
of  the  lease  in  this  particular.  It  would  put 
him  upon  notice  of  what?  Why,  simply  that 
by  the  lease,  in  its  widest  possible  sense, 
Stephens  would  indemnify  the  defendant  a- 
gainst  any  loss  from  the  destruction  by  fire 
of  property  situated  upon  tbe  leased  land, — a 
matter  certainly  of  no  interest  or  moment  to 
a  party  contemplating  a  storage  of  his  goods 
in  the  warehouse.  Stephens  could  not  re- 
cover for  the  destruction  of  his  warehouse,  or 
his  property  stored  therein,  nor  could  his 
lessee,  having  notice  of  the  covenant.  Tfioiruit 
V.  JJannifHil  d:  St.  J.  ft  Co.  82  Mo.  538 ; 
Solon  V.  Chicago  ct  .1.  H.  Co.  23  Mo.  App. 
355.  But  plaintiff  King  occupied  no  such 
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f position.  He  was  no  lessee.  No  rights  or 
nterests  ever  passed  to  him  under  the  lease, 
and  he  was  in  no  sense  in  privity  with 
Stephens.  His  right  to  recover  grows  out 
of,  and  is  based  upon,  the  fact  that  he  was 
lawfully  entitled  to  store  his  goods  in  the 
warehouse,  without  any  regard  to  the  exemp- 
tion clause  of  the  lease  made  by  the  owner, 
and  that,  while  so  stored  they  were  destroyed, 
through  the  negligence  of  the  defendant's 
employes.  The  cases  relied  upon  to  support 
appellant's  contention  fall  short  of  the  mark. 
McCiyy  v.  Southern  P.  Co.,  M  Cal.  568,  is 
based  upon  a  section  of  the  civil  code,  and 
must  be  read  in  the  light  of  that  section.  If 
the  plaintiff  in  that  case  had  been  a  tenant 
of  the  Boyds,  without  notice  as  to  their  agree- 
ment with  defendant  regarding  the  opening 
in  the  fence,  then  the  doctrine  of  the  Missouri 
cases  above  cited  would  probably  have  beeu 
applicable,  and  a  recovery  sustained  ;  but  the 
status  of  plaintiff  was  held  to  be  that  of  a 
mere  licensee  of  the  Boyd  Bros.,  they  being 
at  all  times  in  the  actual  possesion  of  the 
land,  and  for  the  purposes  of  the  statute  here- 
tofore referred  to,  the  owners  thereof. 

The  court  gave  the  jury  the  following 
instruction:  **If,  from  the  evidence,  you 
are  satisfied  that  the  plaintiff  King  had  in 
the  Warehouse  and  addition  thereto,  referred 
to  in  the  testimony  as  'Blum's  Warehouse,' 
the  property  testified  to  by  him  ;  and  that  the 
value  of  said  property  was,  at  the  time  of  its 
destruction  by  fire,  of  the  value  testified  to 
by  him  ;  and  that  said  fire  and  the  destruction 
of  said  property  were  caused  by  the  negli- 
gence of  the  defendant, — you  will  find  a 
verdict  for  plaintiffs  for  $5,500,  with  in- 
terest  thereon  at  the  rate  of  7  per  cent  per 
annum,  from  the  date  of  the  fire."  This  in- 
struction is  clearly  erroneous  in  this,  that  it 
arbitrarily  required  the  jury  to  add  interest 
from  the  date  of  the  fire  to  such  sum  as  they 
might  find  to  be  the  amount  of  the  damage 
caused.  In  a  case  of  this  character,  the  ques- 
tion of  interest  must  be  left  to  the  discretion 
of  the  jury.  Section  3288,  Civ.  Code,  pro- 
vides: "In  an  action  for  the  breach  of  an 
obi i cation  arising  from  contract,  and  in  every 
c«se  of  oppression,  fraud,  or  malice,  interest 
may  be  given  in  the  discretion  of  the  jury." 
We  think  the  exception  to  the  instruction 
sufticiently  full  and  explicit,  and,  the  verdict 
being  for  a  lump  sum,  a  modification  of  the 
judgment  cannot  be  made. 

For  this  reason,  the  judgment  and  order  are 
reversed,  and  the  cause  remanded  for  a  new 
trial. 


J. 


We  concur :    Van  Fleet,  J. ;  Harrison* 


Rehearing  denied. 
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LAKE  ERIE  &  WESTERN  R.  CO..  Plff, 
in  Err., 

V, 

Joseph  MACKEY.  by  His  Next  Friend. 

( Ohio ) 

^  1 .  It  is  not  error  for  a  revle  wingf  court 
to  reftiae  to  treat  as  part  of  a  bill  of 
exceptions  a  depoeition  claimed  to  be  the 
identical  depoeition  iriven  in  evidence  at  the 
trial,  where  sucb  deposition  is  attached  to 
the  bill  only  by  beinir  placed  between  the  paste- 
board back  and  the  stenographer^B  report  (al- 
though held  with  sufficient  tenacity  to  retain  its 
place),  and  not  marked  as  an  exhibit,  or  identi- 
fied by  either  ,tbe  trial  judge  or  tbe  stenogra- 
pher, or  by  any  one. 

2.  Where  a  petition  in  an  action  ag^ainst 
a  railroad  company  fbr  personal  in- 
juries charts  that  defendant  negligently 
and  unlawfully  stopped  a  freight  train  across  a 
public  highway  for  a  period  of  more  than  five 
minutes,  and  that  while  plaintilT,  after  the  ex- 
piration of  that  period,  was  attempting  to  cross 
the  street  between  the  cars,  defendant,  without 
warning,  wrongfully  and  negligently  backed  the 
train,  causing  plaintiff^s  injuries,  such  two 
charges  of  negligence  are  not  separable  in  the 
sens^  that  one  only  would  be  the  proximate 
cause  of  the  injury;  taken  together  they  consti- 
tute a  sufficient  allegation  of  negligence  as  against 
a  general  demurrer. 

3.  A  child  nine  years  of  agre  is  not  er^ilty 
of  negplig^nce  if  he  exercises  that  degree  of 
care  which,  under  like  circumstances,  would  rea- 
sonably be  expected  from  one  of  his  years  and 
intelligence.  Whether  he  used  such  care  in  a  par- 
ticular case  is  a  question  for  the  Jury.  And  even 
though  the  petition  might,  if  the  plaintiff  were 
an  adult,  be  construed  as  disclosing  contributory 
negligence,  an  averment  that  the  plaintiff  was  at 
the  time  a  child  nine  years  of  age,  and  of  immature 
experience  and  Judgment,  is  sufficient  to  rebut 
the  presumption  of  contributory  negligence. 

4.  Where*  in  such  <ui«e»  the  evidence  at 
the  trial  tends  to  show  that  a  fk*ei^ht 
train  has  been  permitted  to  stand  across 
a  public  street  beyond  the  period  of  five  minutes 
to  the  hindrance  or  Inconvenience  of  travel  there- 
on, in  violation  of  section  0980,  Uevised  Statutes, 
and  persons  rightfully  on  the  street  are  passing 
between  the  cars  of  the  train,  it  becomes  a  ques- 
tion for  the  Jury  whether  or  not  it  is  negligence 
for  the  company's  servants  to  move  the  train 
without  giving  timely  warning  of  their  inten- 
tion to  do  so. 

6.  Whether,  under  such  circumstances, 
a  child  of  nine  years  who  attempts  to 
cross,  and  in  doing  so  climbs  upon  the  coupling 
of  a  car,  is  a  trespasser  or  not,  is  a  question  for 
the  Jury. 

6.  It  is  also  a  question  fbr  the  Jury 
whether  or  not  the  mere  presence  of  the  train 
is  to  be  taken  as  notice  to  such  child  that  the 
train  is  likely  to  be  moved  at  any  time. 

•Head notes  by  the  CounT. 


Note.— For  negligence  in  pnssing  between  or 
imder  ears,  see  Central  H.  &  Bkg.  Co.  v.  Rylee  (Ga.) 
13  L.  R.  A.  834,  and  nole. 

For  duty  as  to  children  on  railroad  track,  see 
Bottoms  v.Seaboard  & R.R.  Co.  (N.  C.)  25L.  R.  A.  784. 
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(October  29,  1895.) 

ERROR  to  tbe  Circuit  Court  for  Mercer 
County  to  review  a  judgment  afflrmlDg  a 
judgment  of  the  Court  of  Common  Pleas  in 
lavor  of  plaintifif  in  an  action  brought  to  re- 
cover damages  for  personal  injuries  allecred  to 
have  been  caused  by  defendant's  negligence. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Marsh  &  Loree,  W.  E.  Hack* 
edorn,  and  John  B.  Cockrum,  for  plain- 
tiflf  in  error: 

The  pleading  says  the  train  was  set  in  mo- 
tion •* without  care,"  **without  notice,"  "with- 
out warning."  "imprudently,"  ''carelessly," 
"negligently,"  "wrongfully."  These  are  mere 
epithetic  statements  and  not  tbe  statement  of 
the  omission  of  any  duty  as  tbe  proximate 
cause  of  the  injury.  They  are  not  statements 
of  any  facts  and  are  not  admitted  to  be  true 
by  the  demurrer.  % 

Faurot  v.  Neff,  32  Ohio  St.  44;  Peterson  v. 
Roach,  32  Ohio  St.  374,  30  Am.  Rep.  607. 

Negligence  cannot  be  alleged  without  setting 
forth  the  acts  and  omissions  of  the  defendant 
upon  which  the  right  of  recovery  is  based,  and 
then  showing  by  appropriate  averments  that 
they  occurred  through  the  negligence  of  the 
defendant. 

2  Kinkead,  Code  PI.  p.  885. 

The  petition  must  show  a  legal  duty  or  ob- 
ligation imposed  on  the  defendant  towards  tbe 
person  injured,  existing  at  the  time  and  place 
of  the  injury,  which  the  defendant  failed  to 
perform,  by  reason  of  which  the  injury  was 
occasioned. 

Thiele  v.  McManus,  3  Ind.  App.  132;  Evans-, 
ville  d-  T.  //.  B.  Co.  v.  Griffln,  100  Ind.  221; 
Sweeny  v.   Old  Colony  <fe  .V.   R.  Co.  10  Allen, 
368,  87  Am.  Dec.  644;  Black,  Proof  &  PI. 
5^138. 

It  is  not  sufficient  to  allege  that  a  duty  ex- 
isted and  that  the  defendant  violated  it,  but 
all  the  facts  showing  the  duly  should  be  stated. 

Angvs  v.  T^e,  40  111.  App.  304;  Clark  v. 
Dyer,  81  Tex.  339;  Davis  v.  Ouarnieri,  45 
Ohio  St.  470. 

There  was  no  imposed  duty  to  send  employes 
to  Main  street  crossing  to  relieve  persons  from 
any  perilous  position  that  their  curiosity  or 
rashness  had  led  them  to,  before  such  em- 
ployes could  start  their  freight  train  upon  its 
mission  for  the  public. 

Morrissey  v.  Eastern  R.  Co.  126  Mass.  380,  30 
Am.  Rep.  686;  Gay  v.  Essex  Elect rie  Street  R. 
Co.  159  Mass.  238,  21  L.  R.  A.  448;  McGuiness 
V.  Butler,  159  Mass.  233;  Pittsburgh,  Ft.  W.  & 
C.  R.  Co.  V.  Bingham,  29  Ohio  8t.  364. 

Defendant  in  error  contributed  to  his  own 
injury. 

Had  Joseph  Mackey  been  an  adult  there 
certainly  would  be  no  question  but  the  act  of 
crossing  a  train  occupying  a  street  crossing  by 
climbing  upon  and  over  tbe  coupling  of  two 
freight  cars  would  be  an  act  of  such  rashness 
as,  if  injured  in  the  attempt  to  cross,  would 
bar  a  recovery. 

Corcoran  v.  .S^.  Lotiis,  7.  M.  <fe  5.  R.  Co.  105 
Mo.  399;  Howard  v.  Kansas  City,  Ft.  S.  &  G . 
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E.  Co.  41  Kan.   405;  Ate/iison,  T.  d  S.  F.  i2. 
Co.  V.  Plaskett,  47  Kan.  112. 

Joseph  Mackey  being  nine  years  of  a^e  was 
not  per  se  non  sui  juris.  Therefore  his  peti- 
tion must  be  as  free  from  disclosing  contribu- 
tory negligence  as  in  a  case  of  an  adult. 

kad  River  db  L.  E.  R.  Co.  v.  Barbe7\  5  Ohio 
St.  541,  67  Am.  Dec.  812;  Street  R.Co.  v.  Aot- 
thenius,  40  Ohio  St.  876;  RoUimn  v.  Oary,  28 
Ohio  St.  241;  Baltimore  db  0.  R.  Co.  v.  WhiU 
acre,  85  Ohio  St.  627;  Voss  v.  Young,  10  Week. 
L.  Bull.  292;  Cincinnati  Street  R.  Co.  v.  Full- 
bright,  7  Week.  L.  Bull.  187;  Haps  v.  Gallagher, 
72  Pa.  140;  Hoth  v,  Peters,  55  Wis.  405;  Engel 
V.  Smith,  82  Mich.  1;  Mathews  y.  Cedar  Rapids, 
80  Iowa,  459;  Guess  v.  South  Carolina  R.  Co. 
80  S.  C.  163;  Oil  City  Fuel  Supply  Co.  v. 
Boundy,  122  Pa.  449. 

A  railroad  is  liable  to  trespassers  upon  its 
premises  only  for  wanton  or  wilful  acts  of  neg- 
ligence. The  rule  applies  to  a  child  of  tender 
years  as  to  an  adult. 

Morrissey  v.  Eastern  R.  Co.  supra;  Moore  v. 
Pennsylvania  R.  Co.  11  W.  N.  C.  310;  F)'ost  v. 
Eastern  R.  Go.  64  N.  H.  220;  Nolan  v.  iVe^/J 
York,  N.  n.  &  n.  R.  Co.  53  Conn.  461;  Gay  v. 
Essex  Electric  Street  R.  Co.  159  Mass.  238,  21 
L.  R.  A.  448. 

If  a  child  trespass  on  the  premises  of  the  de- 
fendant, and  is  injured  by  something  which  he 
does  while  trespassing,  he  cannot  recover  un- 
less the  injury  was  wantonly  inflicted  by,  or 
was  due  to  the  recklessly  careless  conduct  of, 
the  defendant. 

McGniness  v.  Butler,  159  Mass.  283;  Daniels 
V.  New  York  &  N.  E.  R.  Co.  154  Mass.  349,  13 
L.  R.  A.  248;  McEachern  v.  Boiton  &  M.  R. 
Co.  150  Mass.  515;  McAlpin  v.  Powell,  70  N. 
Y.  126.  26  Am.  Rep.  555;  Lake  Shore  cfe  M.  S. 
R.  Co.  V.  Bodemer,  139  111.  596;  Wabash  R.  Co. 
V.  Norway,  7  Ohio  C.  C.  449. 

Messrs.  Mattingply  &  Kenney  and  Ed- 
gpar  B.  Kinkead,  for  defendant  in  error: 

The  petition  states  a  good  cause  of  action. 

Rauch  V.  Ll&yd,  31  Pa.  358.  72  Am.  Dec. 
747;  Sioux  City  d  P.  R.  Co.  v.  Stout,  84  U.  S. 
17  Wall.  657,  21  L.  ed.  745;  Burger  v.  Missouri 
P.  R.  Co.  112  Mo.  288;  Henderson  v.  St.  Paul 
&D.  R.  Co.  52  Minn.  479;  Schmitz  v.  St.  Louis, 
L  M.  &  S.  R.  Co.  119  Mo.  256,  23  L.  R.  A. 
250;  Cleveland,  C.  C.  dt  St.  L.  R.  Co.  v.  Ked^, 
138  Ind.  600;  Angus  v.  Lee,  40  HI.  App.  304; 
Harper  v.  Norfolk  d  W.  R.  Co.  36  Fed.  Rep. 
102;  Dacis  v.  Guarnieri,  45  Ohio  St.  470: 
Lynch  v.  Nurdin,  1  Q.  B.  29;  GoUey  &  F.  Iron 
Works  V.  Callan,  9  Ohio  C.  C.  217. 

Where  a  railroad  company  by  leaving  its 
trains  on  a  street  crossing  has  negligently  and 
unlawfully  taken  the  exclusive  possession 
thereof,  amd  unlawfully  holds  the  same  as 
against  persons  who  are  congregated  at  the 
crossing  to  pass  such  point,  and  some  are  cross 
ing  over  the  cars  in  view  of  the  engineer  and 
other  servants  in  charge  of  the  train,  it  is  a 
question  for  the  jury  whether  or  not  the  com- 
pany may  suddenly  remove  such  train  without 
lirst  giving  some  warning  to  apprise  persons 
who  may  be  in  positions  of  danger  induced  by 
such  obstruction  of  the  highway. 

Barkley  v.  Missouri  P.  R.  Co.  96  Mo.  378; 
Burger  v.  Missouri  P.  R.  Co.  112  Mo.  238;  Phil- 
adelphia, B.  (ft  W.  R.  Co.  v.  fjiyer,  112  Pa.  414; 
Eaton  V.  Fitcliburg  R.  Co.  129  Mass.  364. 
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The  degree  of  care  required  to  be  exercised 
by  a  child  of  tender  years,  and  the  omission 
of  which  will  constitute  negligence  on  his  part, 
is  to  be  measured  in  such  case  by  the  maturity 
and  capacity  of  the  individual,  the  law  only  re- 
quiring that  degree  of  care  to  be  reasonably  ex- 
pected in  view  of  the  particular  situation  and 
the  age  and  capacity  of  the  particular  indi- 
vidual. 

Cleveland  Rolling  Mill  Co.  v.  Corrigan,  46 
Ohio  St.  288,  3  L.  R.  A.  385;  Bdlefontaine  <fc 
A  R.  Co.  V.  Snyder,  18  Ohio  St.  400,  98  Am. 
Dec.  175;  Lynch  v.  Nurdin,  1  Q.  B.  29:  Clark 
V.  Chambers,  L.  R.  3  Q.  B.  Div.  327;  Sioux 
City  db  P.  R.  Co.  V.  Stout,  84  U.  8.  17  Wall. 
657,  21  L.  ed.  745;  Wasfiitigton  dk  G.  R.  Co.  v. 
Gladmon,  82  U.  S.  15  Wall.  401,  21  L.  ed.  114; 
Ranch  v  Lloyd,  31  Pa.  858,  72  Am.  Dec  747; 
Pentisylvania  R.  Co.  v.  Kelly,  81  Pa.  872;  PhUa- 
delphia  dt  R.  R.  Co.  v.  Spearen,  47  Pa.  800,  86 
Am.  Dec.  544;  Glassey  v.  Hestontille,  M.  db 
F.  Pass.  R.  Co.  57  Pa.  172;  North  Pennsylmnia 
R.  Co.  V.  Mahoney,  57  Pa.  187;  Burger  v.  Mis- 
souri P.  R.  Co.  supra. 

When  the  petition  charging  the  negligence 
is  sufficient,  and  the  evidence  tends  to  prove 
the  allegations  thereof,  the  question  of  negli- 
gence is  to  l)e  left  to  the  jury. 

Thurber  v.  Harlem  Bridge,  M.  dt  F.  R.  Co. 
60  N.  Y.  326;  Sioux  City  db  P.  R.  Co.  v.  Stout, 
Wasliington  d-  G.  R.  Co.  v.  Gladmon,  Raucfi 
V.  IJoyd,  and  Burger  v.  Missouri  P.  R.  Co. 
supra;  Milwaukee  Nat.  Batik  v.  City  Bank,  103 
U.  S.  668,  26  L.  ed.  417;  Marietta  &  C.  R.  Co. 
V.  Picksley,  24  Ohio  8t.  654. 

Where  the  statute  declares  the  obstruction 
of  a  street  crossing  by  railroad  cars  or  trains 
for  more  than  a  determinate  period  unlawful, 
and  requires  the  same  to  be  opened  after  that 
period;  and  declares  any  obstruction  of  a  street 
or  crossing  a  nuisance, — it  is  within  the  design 
of  such  statutes  to  require  the  railroad  company 
to  observe  certain  rules  of  care  and  precaution 
to  provide  against  injuries  to  the  public  or  any 
member  thereof;  and  for  the  omission  to  ob- 
serve such  regulations  of  the  law  any  person 
injured  thereby  may  recover. 

Hayes  v.  Michigan  C.  R.  Co.  Ill  U.  S.  289, 
28  L.  ed.  415;  Taylor  v.  Lake  Shor^  db  M.  S. 
R.  Co.  45  Mich.  74,  40  Am.  Rep.  457;  Eaton 
V.  Fitchburg  R.  Co.  129  Mass.  364:  Barnes  v. 
Ward,  9  C.  B.  892;  State  v.  lyorris  tfe  E.  R. 
Co.  25  N.  J.  L.  437;  Continental  Imp.  Co.  v. 
Stead,  95  V.  S.  161,  24  L.  ed.  403:  Beisie^jel  v. 
New  York  C.  R.  Co.  40  N.  Y  9;  Black  v. 
Burlington,  C.  R.  cfe  M.  R.  Co.  38  Iowa,  515: 
Pittsbnrg,  Ft.  W.  &  C.  R.  Co.  v.  Maurer,  21 
Ohio  St.  421;  Robinson  v.  Weston  P.  R.  Co. 
48  Cal.  409. 

A  general  allegation  of  negligence  without 
stating  the  particulars  is  sufficient  as  against  a 
general  demurrer,  and  is  equivalent  to  what- 
ever degree  of  negligence  is  necessary  to  sus- 
tain the  pleading. 

Harper  v.  Norfolk  db  TT.  R.  Co.  86  Fed.  Rep. 
102;  Vapis  v.  Guarnieri,  45  Ohio  St.  470:  Noiton 
V.  Western  R.  Corp.  15  N.  Y.  444,  69  Am. 
Dec.  623;  Rockford,  R.  I.  db  St.  L.  R.  Go.  t. 
Phillips,  66  111.  551;  Angus  v.  Lee,  40  HI. 
App.  304;  Atchison,  T.  db  S.  F.  R.  Co.  v. 
a  Neil,  49  Kan.  867. 

The  allegation  of  the  age  of  a  child,  taken 
with  the  allegation  of  want  of  capacity  to  ap- 
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preciate  the  act  committed,  brings  the  case 
■  squarely  witbio  tbe  rule  announced  in — 

Lynch  v.  Nvrdin,  1  Q.  B.  29;  Ranch  v.  Lloyd, 
31  Pa.  358,  72  Am.  Dec.  747;  BeUefontaine  cfc 
L  R,  Co.  V.  Snyder,  18  Ohio  St.  400,  98  Am. 
Dec.  175;  Sioux  City  d  P.  R.  Co,  v.  Stout,  84 
U.  S.  17  Wall.  657,  21  L.  ed.  745;  Washington 
dt  G.  R,  Co.  V.  Oladmon,  82  U.  8.  15  Wall. 
401.  21  L.  ed.  114;  Barriman  v.  Pittsburgh,  C. 
dcSL  L,  R.  Co.  45  Ohio  St.  11;  CUrtland  Roll 
ing  Mill  Co.  v.  Corrigan,  46  Ohio  St.  283,  82 
L.  R.  A.  885;  Burger  v.  Missouri  P.  R.  Co.  112 
Mo.  238;  Patterson,  Railway  Accident  Law,  §§ 
71-78,  and  authorities  cited*. 

It  is  unnecessary  to  allege  the  duty  where  it 
follows  from  the  facts  alleged. 

Angus Y.  Lee,  supra;  Gulf,  C.  A  S.  V.  R,  Co. 
V.  Washington,  49  Fed.  Rep.  349,  4  U.  S. 
App.  121;  GurUy  v.  Missouri  P.  R.  Co.  93 
Mo.  445;  SuUivan  v.  Missouri  P.  R.  Co.  97 
Mo.  113. 

The  matter  of  contributory  negligence  is 
one  of  defense  to  be  made  out  by  the  defend- 
.  ant. 

Street  R.  Co.  v.  NoUIienius,  40  Ohio  St.  376; 
Robison  v.  Gary,  28  Ohio  St.  241;  Voss  v. 
Young,  10  Week.  L.  Bull.  292. 

Between  seven  and  fourteen  years  of  age 
children  arc  prima  facie  incapable  of  exercis- 
ing judgment  and  discretion,  but  evidence  is 
received  to  rebut  the  presumption  of  incapac- 
ity. 

1  Bishop,  Crim.  L.  ^  368;  1  Whart.  Crim. 
L.  ^  58;  Schmidt  v.  Milwaukee  &  St  P.  R.  Co. 
23  Wis.  186,  99  iVm.  Dec.  158. 

The  question  of  capacity  is  for  the  jury,  and 
not  one  of  law  to  be  determined  by  the  court. 

Washington  &  G.  H.  Co.  v.  Gladmon,  82  U. 
8. 15  Wall.  401,  21  L.  ed.  114;  1  Thomp.  Neg. 
452;  2  Thomp.  Neg.  1182:  Byrne  v.  New  York 
C.  d;  //.  R,  R.  Co.  83  N.  Y.  620;  Bowling  v. 
Neic  York  C.  d-  IL  R.  R.  Co.  90  N.  Y.  671; 
(XMara  v.  Hudson  River  R.  Co.  38  N.  Y.  445; 
Moitrey  v.  Central  City  R.  Co.  51  N.  Y.  666; 
Thurber  v.  Harlem  Bridge,  M.  &  F.  R.  Co. 
60  N.  Y.  336. 

A  child  is  not  guilty  of  contributory  negli 
gence  if  he  exercises  that  degree  of  care  which, 
under  the  same  or  similar  circumstances, 
would  be  reasonably  expected  from  one  of  his 
age  and  capacity;  and  where  the  petition  charg- 
ing the  negligence  is  sufficient,  and  the  evi- 
dence proves  its  allegations,  the  question  is 
properly  left  to  the  jury. 

Pennsylmnia  R.  Co.  v.  Kelly,  31  Pa.  372; 
Rauch  V.  Lloyd,  31  Pa.  358,  72  Am.  Dec.  747; 
Philadelphia  dt  R.  R.  Co.  v.  Spearen,  47  Pa. 
300.  86  Am.  Dec.  544;  Washington  d  G.  R. 
Co.  V.  Gladmon.  supra;  Burger  v.  Missouri  P. 
R.  Co.  112  Mo.  238;  Corcoran  v.  St.  Ijruis,  J.  M. 
d'  S.  R.  Co.  105  Mo.  399;  Hudson  v.  Wabash 
Western  R.  Co.  101  Mo.  13;  Milwaukee  Nat. 
Bank  v.  City  Bank,  103  U.  S.  668,  26  L.  ed. 
417. 

A  wrongdoer  is  responsible  for  the  damages 
caused  by  his  misconduct. 

Ehrgott  v.  New  York,  96  N.  Y.  264,  48  Am. 
Rep.  622. 

The  defendant  owed  a  public  duty  at  this 
crossing  that  was  almost  quasi  contractual. 

The  provision  was  for  the    benefit   of  the 
public,  including  every  person  lawfully  using 
the  particular  highway. 
29  L.  R.  A. 


Hayes  v.  Michigan  C.  R.  Co.  Ill  U.  8.  288, 
28  L.  ed.  414. 

Whether  the  train  could  be  moved  under 
such  circumstances  without  some  notice  is  a 
question  for  the  jury. 

Ibid.;  Eaton  v.  Fitchburg  R.  Co.  129  Mass. 
364;  Philadelphia,  B.  &  W.  R.  Co.  v.  Layer,  112 
Pa.  414;  Burger  v.  Missouri  P,  R.  Co.  112  Mo. 
238. 

A  child  is  not  negligent  if  he  exercises  that 
degree  of  care  which,  under  like  circumstances, 
would  reasonably  be  expected  of  one  of  his 
years  and  capacity. 

Spillane  v.  Missouri  P.  R.  Co.  Ill  Mo.  555; 
Lynch  V.  Nurdin,  1  Q.  B.  29;  Clark  v.  Cham- 
bers,  L.  R  3  Q.  B.  Div.  827;  Sioux  City  d  P. 
R.  Co.  V.  Stout,  84  U.  8.  17  Wall.  657.  21  L. 
ed.  745;  Rauch  v.  Llovd,  31  Pa.  358,  72  Am. 
Dec.  747;  Burger  v.  Missouri  PR.  Co.  112  Mo. 
238;  Harlan  v.  St.  Louis,  K.  C.  d  N.  R.  Co.  64 
Mo.  480;  Mangan  v.  Atterton,  L.  R.  1  Exch. 
239;  Hughes  v.  Macfie,  2  Hurlst.  &  C.  744;  4 
Am.  L.  Rev.  405. 

Spear,  J.,  delivered  the  opinion  of  the 
court : 

1.  A  preliminary  question  is  made  with 
respect  to  the  action  of  the  circuit  court  in 
overruling  a  motion  to  reattach  certain  dep- 
ositions to  the  bill  of  exceptions.  It  is  re- 
cited in  the  bill  that  depositions  of  the  wit- 
nesses named  were  given  in  evidence,  and 
that  they  are  attached  marked  respectively 
Exhibits  "  E"  and  **  F. "  Proof  was  heard  for 
and  against  the  claim  that  the  depositions 
were  ever  part  of  the  bill.  Giving  to  the 
testimony  a  construction  most  favorable  to  the 
plaintiff  in  error,  the  question,  reduced  to 
its  last  analysis,  is  whether  a  paper  claimed 
to  be  the  identical  paper  given  in  evidence 
at  the  trial,  which  was  attached  to  the  bill 
of  exceptions  only  by  being  placed  between 
the  pasteboard  back  and  the  stenographer's 
report,  in  which  position  it  was  held  with 
sufficient  tenacity  to  retain  its  place,  but 
which  paper  was  not  marked  or  identified 
as  an  exhibit  either  by  the  trial  judge  or  the 
stenographer,  or  by  any  one,  can  be  treated 
as  a  part  of  the  bill.  We  think  it  cannot. 
The  circuit  court  did  not  err  in  overruling 
the  motion,  nor  in  refusing  to  pass  upon  the 
weight  of  the  evidence.  Hicks  v.  Pei'son,  19 
Ohio,  426;  Wells  v.  Martin,  1  Ohio  St.  386; 
Busby  V.  Finn,  Id.  409. 

2.  It  is  insisted  that  the  petition  fails  to 
state  a  cause  of  action,  and  that  the  trial 
court  therefore  erred  in  overruling  a  general 
demurrer  to  that  pleading.  The  criticisms 
are  that  there  is  no  averment  that  the  train 
was  unnecessarily  detained  on  the  crossing ; 
that  the  allegations  of  negligence  are  mere 
epithets,  and  not  a  statement  of  the  omission 
of  any  duty,  and  that  the  presumption  of  con- 
tributory negligence  arising  from  the  facts 
Slated  is  not  overcome  by  proper  averments. 

Omitting  formal  parts,  the  petition  alleges 
in  substance  that  the  plaintiff  was  a  minor  of 
the  age  of  nine  years ;  that  defendant's  track 
through  the  village  of  Coldwater  intersects 
and  crosses  Main  street  at  grade ;  that  Main 
street  is  a  common  thoroughiare  and  high- 
way, the  principal  street  of  said  village,  and 
the  point  of  junction  of  both  a  publ  ic  highway 
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and  street  crossing,  necessarily  much  used 
and  frequented  by  the  public.  On  June  5, 
1890,  tiie  defendant  did  negligently  and  un- 
lawfully, and  without  due  care  on  the  part 
of  the  servants  of  said  defendant  in  charge 
thereof,  leave  a  long  train  of  freight  cars  at- 
tached to  a  locomotive,  standing  upon  and 
over,  obstructing  and  blocking  said  crossing 
for  a  period  of  more  than  five  minutes,  with- 
out any  attention  to  said  crossing  or  the  con- 
sequence to  the  convenience  or  life  and  limb 
of  persons  having  occasion  to  pass  such  ob- 
struction. That  at  the  time  aforesaid,  dur- 
ing the  hour  of  noon  of  said  day,  while  said 
train  was  so  unlawfully  standing  on  said 
crossing,  the  plaintiff,  a  child  of  tender  years 
and  Immature  experience  and  judgment,  was 
lawfully  passing  along  said  street  going  to 
apoint  beyond  said  crossing  on  Main  street. 
When,  arriving  at  said  crossing  and  in  full 
view  of  the  engineer's  position,  and  in  full 
view  of  any  servant  being  on  the  lookout  or 
keeping  watch  over  said  train,  he  found  said 
crossing  so  obstructed  and  blocked  by  said  de- 
fendant's train  that  after  i^mainlng  at  said 
crossing  for  more  than  five  minutes,  and  re- 
ceiving no  warning,  plaintiff,  in  full  view 
of  the  engineer's  proper  position,  and  with- 
in the  knowledge  of  ordinary  prudence  of 
defendant's  servants,  attempt^  to  pass  over 
and  cross  such  obstruction.  While  so  pass- 
ing over  said  cars  defendant's  servants,  with- 
out any  care  or  attention  to  said  crossing,  or 
the  consequence  to  any  one  attempting  to 
pass  such  unlawful  obstruction,  without  due 
care,  without  siernal,  without  notice,  with- 
out warninff,  did  then  and  tnere  imprudent- 
ly, carelessly,  negligently,  and  wrongfully 
start  said  cars  suddenly  and  violently  back- 
ward, whereby  said  plaintiff's  right  foot 
was  caught  between  the  couplings  of  two 
cars,  and  the  injury  followed. 

If  the  action  were  to  recover  the  penalty 
prescribed  by  section  4748,  Revised  Statutes, 
or  to  recover  damages  arising  to  any  person 
by  reason  alone  of  the  obstruction,  it  would 
be  necessary  to  aver  that  the  obstruction  was 
continued  unnecessarily,  for  that  condition 
is  incorporated  in  the  statute.  But  section 
6980.  Revised  Statutes,  which  provides  that 
"any  person  who  permits  any  car  or  locomo- 
tive of  which  he  has  charge  to  remain  upon 
or  within  30  feet  of  the  center  or  across  any 
public  road,  street,  or  alley  for  a  period 
longer  than  five  minutes  .  .  .  shall  be 
flneB, "  etc.,  does  not  impose  the  requirement 
of  showing  that  the  cars  were  so  permitted 
to  remain  unnecessarily,  and  the  language 
quoted  clearly  implies  the  duty  to  remove  the 
obstruction  after  the  lapse  of  five  minutes. 
Notice  of  this  statute  being  taken,  the  neg- 
lect of  duty  is  implied  from  tlie  statement  of 
the  fact  of  continued  obstruction.  So  con- 
strued, the  petition  makes  a  case  of  violation 
of  duty,  and  this,  with  the  averment  that 
the  act  was  negligently  done  and  tlie  further 
allegation  that  the  starting  of  the  cars,  by 
which  the  injury  was  immediately  caused, 
was  done  negligently,  without  warning  and 
wrongfully,  we  think  is  sufficient  charge  of 
negligence  as  against  a  general  demurrer. 
The  general  rule  is  that  allegations  which 
adequately  state  the  facts  of  negligence  are 
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sufficient  to  constitute  a  good  pleading.  An 
allegation  specifying  the  act,  the  doing  of 
which  caused  the  injury,  and  averring  gen- 
erally that  it  was  negligently  done,  states  a 
cause  of  action,  although  it  be  not  apparent 
from  the  complaint  how  the  injury  resulted 
from  the  negligence  alleged."  Boone,  Code 
PI.  §  174;  Bliss.  Code  PL  ^  211a;  Maxwell, 
Code  PI.  251 ;  Gulf,  C,  &  S.  F,  R,  Co.  v. 
Washington,  49  Fed.  Rep.  347,  4  U.  S.  App. 
121 ;  Rusftville  v.  Adams,  107  Ind.  475,  57 
Am.  Rep.  124.  Nor  are  the  two  negligent 
acts  independent  of  each  other.  Both  concur 
in  constituting  an  act  of  negligence,  viz.  : 
the  negligent  starting  of  a  train  negligently 
and  unlawfully  obstructing  a  street  crossing'. 
Burger  v.  MissouH  P.  R.  Co.  112  Mo.  288. 

Nor  is  the  petition  faulty  in  that  it  does 
not  suftlciently  negative  the  presumption  of 
contributory  negligence.  It  is  well  settled 
that  a  child  is  presumed  to  possess  only  such 
discretion  as  is  common  to  children  and  is 
therefore  held  only  to  the  exercise  of  such 
care  as  is  reasonably  to  be  expected  from 
children  of  his  own  age  and  capacity.  Cier€- 
land  Rolling  Mill  Co',  v.  Corrigan,  46  Ohio 
St.  283,  3  L.  R.  A.  385.  The  law  as  to  per- 
sonal responsibility  of  a  child  for  his  acts  is 
declared  by  Bishop,  in  his  work  upon  New 
Criminal  Law,  8th  ed.  section  368.  in  these 
words:  "Since  in  reason  criminal  capabil- 
ity depends  on  the  understanding  rather  than 
the  age,  there  can  be  no  fixed  rule  of  age 
which  will  operate  justly  in  every  possible 
case.  But  an  imperfect  rule  is  practically 
better  than  none.  Therefore,  at  the  common 
law,  a  child  under  seven  years  is  conclusively 
presumed  incapable  of  crime.  Between  seven 
and  fourteen,  the  law  also  deems  the  child 
incapable,  but  only  prima  facie  so,  and  evi- 
dence  may  be  received  to  show  a  criminal 
capacity."  The  rule  is  sustained  by  many 
authorities,  and  may  be  regarded  as  an  ac- 
cepted rule  of  criminal  law;  and  it  would 
seem  that  the  principle  should  have  applica- 
tion to  a  case  of  negligence.  Prof.  Thomp- 
son in  his  work  on  Negligence,  at  page  1181, 
comments  as  follows :  "  Two  questions  arise  : 
1.  At  what  age  or  period  of  a  child's  develop- 
ment shall  it  be  held  to  be  imi  juris  for  the 
purpose  of  cases  of  this  kind?  2.  Whether 
this  is  a  question  of  law  or  a  question  of 
fact.  Where  the  age  of  the  child  admits  of 
no  doubt  as  to  its  capacity  to  avoid  danger, 
the  court  will  decide  this  question  as  a  mat- 
ter of  law.  ...  If  there  is  any  doubt 
as  to  the  child  being  of  the  age  and  capacity 
that  in  law  constitutes  one  sui juris,  it  should 
be  submitted  to  the  jury  to  say  by  their  ver- 
dict whether  he  is  so  or  not."'  The  rule  is 
tersely  stated  by  Mr.  Justice  Hunt,  in  Wa*?t- 
ington  <fe  Q.  R.  Co.  v.  Oladmon,  82  U.  S.  15 
Wall.  408,  21  L.  ed.  116,  thus:  "The  cau- 
tion  required  is  according  to  the  maturity 
and  capacity  of  the  child,  and  this  is  to  be 
determined  in  each  case  by  the  circumstances 
of  that  case. " 

Unless,  therefore,  it  can  be  held  as  matter 
of  law  that  the  injured  person  had  the  ca- 
pacity to  foresee  and  avoid  danger,  negli- 
gence will  not  be  imputed  to  him.  And  in- 
asmuch  as  this  presumption  will  not  be  vis- 
ited upon  children  under  the  age  of  fourteen. 
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it  follows  that  the  averment  that  the  plain- 
tiff was  a  boy  nine  years  of  age.  and  that 
he  was  of  immature  experience  and  judg- 
ment, is  sufficient  to  rebut  any  legal  presump- 
tion of  contributory  negligence  from  other 
facts  appearing  in  the  petition.  Sharswood's 
Bl.  vol.  1,  485.  464:  vol.  4.  20;  Rauch  v. 
Uayd,  81  Pa.  358,  72  Am.  Dec.  747;  I^agle 
v.  Allegheny  Valley  R.  Co.  88  Pa.  35,  39.  82 
Am.  Rep.  413;  Rhodes  v.  Georgia  R  A  Bkg. 
Co,  84  Ga.  320 ;  Thurber  v.  Uarlem  Bridge, 
M,  A  F.  R.  Co.  60  N.  Y.  326;  Dowling  v. 
iVewJ  York  C.  cfc  U.  R.  R.  Co.  90  N.  Y.  670. 

3.  Defendant's  counsel  asked  the  court  to 
charge  the  jury  that,  "if  you  find  in  this 
case,  from  the  evidence,  that  defendant's 
train  of  cars  occupied  Main  street  crossing 
in  Coldwater,  Ohio,  for  a  period  exceeding 
tive  minutes,  and  more  than  the  statutory 
period,  and  you  further  tind  that  plaintiff, 
while  said  train  so  occupied  said  crossing, 
climbed  up  between  two  of  defendant's  cars 
in  said  train,  he,  by  so  doing,  became  and 
was  a  trespasser,  and  while  so  trespassing 
the  defendant  owed  him  no  dutv  in  movinir 
the  train  from  such  crossing,  unless  you  tind 
from  the  evidence  that  defendant  and  its 
servants  operating  the  train  knew  of  his  pres- 
ence there,  "—which  was  refused. 

This  request  implies  that,  under  the  cir- 
cumstances stated,  the  plaintiff  would,  as 
matter  of  law,  be  a  trespasser  if  he  climbed 
up  between  two  of  the  cars  while  attempting 
to  cross  over.  We  think  this  a  question  of 
mixed  fact  and  law.  The  evidence  tended 
to  show  that  at  the  time  the  attempt  to  cross 
over  was  made  tlie  crossing  had  been  ob- 
structed for  more  than  Ave  minutes  to  the 
hindrance  of  travel  thereon,  which  act  of 
continued  obstruction,  if  proven,  was  a  vio- 
lation of  law  and  made  the  company  itself 
a  trespasser.  Its  cars  were  where  tliey  had  no 
right  to  be,  while,  if  the  boy  was  rightfully 
upon  the  crossing,  as  the  evidence  tended  to 
show  he  was,  he  was  where  he  had  a  rieht 
to  be,  and  his  attempt  to  pass  the  obstruction 


hf  climbing  upon  the  cars  would  not  make 
him  a  trespasser.  It  was,  we  think,  for  the 
jury  to  say  whether  he  was  a  trespasser  or 
not. 

Defendant's  counsel  also  requested  the 
court  to  charge  "that  if  a  public  highway 
is  completely  blocked  by  a  united  freight 
train,  attached  to  an  engine,  such  possessToa 
of  the  highway  by  the  train,  even  though 
such  possession  extends  beyond  the  statutory 
time,  is  notice  to  all  traveling  public,  chil- 
dren and  adults  alike,  of  the  presence  of  such 
train  at  such  place,  and  that  it  is  likely  to 
be  moved  at  any  time,  and  such  train  in  that 
condition  is  not  an  invitation  to  any  of  the 
traveling  public  to  pass  over  the  crossing  by 
climbing  upon  or  over  such  train,"— which 
was  refused. 

One  objection  to  this  request  is  that  it  ig- 
nores the  difference  between  the  responsibil- 
ity of  adults  and  children  already  adverted 
to.  Whether  or  not  the  presence  of  a  train 
upon  a  crossing  should  be  treated  as  notice 
to  a  child  nine  years  of  age  that  it  is  likely 
to  be  moved  at  any  time  depends  upon  the  de- 
gree of  intelligence  and  judgment  possessed 
by  the  child,  and  that,  as  we  have  already 
found,  is  a  question  of  fact  for  the  jury. 
Besides  this,  it  might  be  argued  that  the 
train  would  naturally  furnish  temptation  to 
such  a  child,  when  desiring  to  pass,  to  take 
great  risk  in  doing  so,  and  that  trainmen, 
as  reasonable  men,  oue:ht  to  anticipate  that 
children  would  exercise  only  the  discretion 
usual  among  children,  and,  if  circumstances 
indicated  their  presence  at  the  crossing,  to 
take  reasonable  precautions  for  their  safety. 

The  charge  as  a  whole  was  excepted  to. 
We  think  it  correctly  presents  the  law,  and 
is  as  favorable  to  the  defendant  below  as  its 
counsel  could  well  ask. 

Other  questions  were  argued.  They  have 
all  been  considered,  but  we  do  not  find  any- 
thing in  the  record  which  would  warrant  a 
reversal  of  the  judgment. 

Afflnned. 
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Allie  E.  COOK  et  al. 

(60  Ark.  288.) 

1.   A  statutory  provlsioii  on  the  subject 
of  usury  must  be  presumed  to  have 


been  adopted  with  reference  to  an  exlstfngr 
custom  which  permitted  interest  to  be  taken  in 
advance. 

8.  Taking  Interest  in  advance  on  a  ne^o- 
tjable  note  at  the  big-hest  rate  allowed  by  the  con- 
stitution is  not  usury. 

3.  The  fact  that  a  note  is  payable 
twelve  months  after  its  date  does  not  take 


Note.— iaM7/ufTM»«o/  taking  interest  in  advance. 

I.  In  discounts. 

a.  In  general. 

b.  By  persons  other  than  hanks. 

c.  On  instruments  other  than  ttUls  and  notes. 
TL  In  periodical  paummts. 

HI.  For  what  length  of  time'allowed. 

L  In  discounts. 

a.  In  general. 

It  must  be  retmrded  as  well  establlAbcd  that,  at 

least  on  short-time  paper,  interest  may  be  taken  by 

way  of  discount  in  advance,  and  at  the  highest  rate 
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allowed  by  law,  although  this  does  in  reality 
make  the  interest  paid,  if  computed  on  the  amount 
actually  received  for  use  by  the  borrower,  exceed 
the  legal  rate  by  the  amount  of  the  interest  upon 
the  interefit  for  the  time  of  the  debt. 

It  is  said  in  Bank  of  Burlington  v.  Durkee,  1  Vt. 
403:  'The  taking  the  interest  in  advance  is*,  in  one 
sense,  taking  excessive  interest,  because  it  g^ives  to 
the  plaintiffs  the  use  of  the  Intercast  thus  taken. 
But  this  is  scarcely  contended  to  create  usury,  it 
has  been  so  long  a  time  sanctioned  by  judicial  ad- 
judications." 

"It  seems  difficult  upon  principle  to  sustain  such 
a  transaction,**  says  the  court  in  Tholen  v.  DutTy». 
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it  out  of  the  rule  which  permits  the  hiirhesc  rate 
of  lawful  interest  to  be  taken  in  advance. 

(February  28, 1895.) 

APPEAL  by  plaintiff  from  a  decree  of  the 
Circuit  Court  for  Woodruff  County  in 
favor  of  defendants  in  a  suit  brought  to  fore- 
close a  mortgage.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Rose,  Hemine^ay  A  Rose,  J. 
W.  Stay  ton,  and  J.  M.  Stayton,  for  ap- 
pellant: 

The  rules  of  the  bank,  whereby  interest  is 
-taken  in  advance  and  taking  interest  on  re- 
newals on  the  old  and  new  note  both,  for  the 
day  of  renewal,  and  also  calculating  interest 
for  a  day  as  one  three  hundred  and  sixtieth 
part  of  a  year,  etc.,  are  legal,  being  sanctioned 
by  universal  banking  usage. 

L^on  V.  State  Bank,  1  Stew.  (Ala.)  442; 
Maine  Bank  v.  Butts,  9  Mass.  52:  Thornton  v. 
Bank  of  Washington,  28  U.  8.  3  Pet  86,  7  L. 
>ed.  694;  Uenner  v.  Bank  of  Columbia,  22  U.  S. 
9  Wheat.  581,  6  L.  ed.  166. 

Lending  is  done  upon  a  per  annum  basis, 
and  a  discount  for  a  year  would  therefore  be 
natural  and  legitimate,  and  could  raise  no  pre- 
sumption of  a  corrupt  intent;  but  if  the  inter- 
est for  several  years  should  be  taken  out  in 


advance,  it  would  be  in  the  nature  of  com- 
pounding interest,  aud| might  raise  a  presump- 
tion against  the  lender. 

Tyler,  Usury,  155;  1  Morse,  Banks  &  Bank- 
ing, 8  50;  Perley,  Interest,  p.  224;  Boone, 
Banking,  §  77;  Lloyd  v.  WiUiama,  2  W.  BL 
793;  Agricultural  Bank  v.  Bissell,  12  Pick. 
586;  Manhattan  Co.  v.  Osgood,  15  Johns.  162; 
New  York  Firemen  Ins.  Co.  v.  Sturges,  2  Cow. 
664;  Utiea  Ins.  Co,  v.  Bloo^ood,  4  Wend.  652; 
Bloomer  v.  Mclnerney,  80  Hun,  201;  Fleckner 
V.  Bank  of  United  States,  21  U.  8.  8  Wheat. 
838,  5  L.  ed.  681;  Fowler  v.  Equitable  Trust 
Co.  141  U.  8.  899,  35  L.  ed.  790. 

The  taking  of  full  legal  interest  in  advance 
on  a  loan  upon  note  and  mortgage,  for  one 
year,  is  not  usurious. 

Tholen  v.  Duffy,  7  Kan.  405;  Rose  v.  Mun- 
ford,  86  Neb.  148;  Brown  v.  Cass  County  Bavk, 
86  Iowa,  527;  Leonard  v.  Cox,  10  Neb.  541; 
Cole  V.  Lockhart,  2  Ind.  681;  English  v.  Smoek, 
34  Ind.  116,  7  Am.  Rep.  215;  Bacchus  v. 
Moreau,  7  Rob.  (La.)  589;  McQiU  v.  Ware,  5 
111.  21;  Goodrich  v.  Reynolds,  81  IlL  491.  83 
Am.  Dec.  240;  MitcheU  v.  Lyman,  77  111.  526; 
Brown  v.  Scottish  American  Mortg.  Co.  110  111. 
235;  Boytv.  Pawtucket  Inst,  for  Savings,  Id. 
390;  Telford  w.  GarreU,  182111.  550;  McKiH  v. 
Real  Estate  Bank,  4  Ark.  592;  Thompson  ▼. 


7  Kan.  405,  but  it  adds:  **In  cases  where  note 
or  bill  is  Riven,  it  is  supported  by  such  an  over- 
whelmingr  current  of  decision,  and  is  a  matter  of 
such  universal  practice,  that  it  may  well  be  con- 
sidered asenflrrafted  upon  the  law  as  a  settled  rule.^^ 
Tn  this  case  it  is  held  thar.  it  is  lawful  to  take  inter- 
est in  advavce  on  a  note  and  mortgage  (riven  for 
one  year. 

That  the  practice  of  discounting  by  taking  inter- 
est in  advance  is  ''sanctioned  by  the  courts,  rather 
from  necessity  than  upon  principle"  is  stated  in 
Wetmore  v.  Brien,  8  Head,  723. 

That  discount  taken  in  advance  by  a  bank  is  not 
usurious  when  taken  at  the  rate  allowed  by  law.  is 
decided  in  Fleckner  v.  Bank  of  United  States,  21  U. 
8.  8  Wheat.  338.  5  L.  ed.  831. 

Mr.  Justice  Story,  In  writing  the  opinion  of  the 
court  in  Fleckner  v.  Bank  of  United  States,  says: 
"If  a  transaction  of  this  sort  is  to  t)e  deemed  usuri- 
ous, the  same  principle  must  apply  with  equal 
force  to  bank  discounts  generally,  for  the  practice 
is  believed  to  be  universal;  and  probably  few,  if 
any,  charters,  contain  an  express  provision  author- 
izing in  terms  the  deduction  of  the  interest  m  ad^ 
vance  upon  making  loans  or  discounts.  It  has 
always  been  supposed  that  an  authority  to  dis- 
count, or  make  discounts,  did,  from  the  very  force 
of  the  terms,  necessarily  include  an  authority  to 
take  the  interest  in  advance.  And  this  is  not  only 
the  settled  opinion  among  professional  and  com- 
mercial men,  but  stands  approved  by  the  soundest 
principles  of  legal  construction.  Indeed,  we  do 
not  know  in  what  other  sense  the  word  'discount'  is 
to  X)e  interpreted.  Even  in  England,  where  no 
statute  authorizes  bankers  to  make  discounts,  it 
has  been  solemnly  adjudged  that  the  taking  of 
interest  in  advance  by  bankers,  upon  loans,  in 
the  ordinary  course  of  business,  ia  not  usurious." 

In  Marvinc  v.  Hymers,  12  N.  Y.  223,  the  court, 
sustaining  this  practice,  said:  **I  have  been  thus 
particular  in  collating  the  authorities.fcr  the  rea- 
son that  the  position  which  they  establish  isat  vari- 
ance with  the  natural  reading  of  the  statute,  and 
because  the  practice  referred  to  seems  to  stand 
altogether  upon  ground  of  Judicial  decision.  It 
does  not,  however,  in  my  opinion,  stand  less  firmly 
29  L.  R.  A. 


than  It  would  do  if  it  had  the  sanction  of  legislative 
authority.'* 

In  Agricultural  Bank  v.  BlsselU  12  Pick.  586,  it  is 
said  in  respect  to  taking  interest  in  advance:  **We 
think  it  too  well  settled  by  a  series  of  decisioDS* 
both  in  this  and  other  states,  to  be  now  questioned, 
that  such  practice  is  not  a  violation  of  the  statute 
and  does  not  render  the  contract  usurious.^* 

In  deciding  that  banks  are  not  exempt  from  a 
statute  against  usury  by  virtue  of  "banking  prin- 
ciples,*' it  is  said  in  Maine  Bank  v.  Butts,  9  Mass. 
49.  that  this  expression,  if  it  has  any  peculiar 
meaning,  is  an  authority  to  deduct  the  interest  at 
the  commencement  of  loans  or  to  make  loans  upon 
discounts  instead  of  the  ordinary  forms  of  security 
for  an  accruing  interest,  but  that  individuals  have 
a  like  authority,  although  in  both  cases  the  coo- 
struction  is  a  relaxation  of  the  prohibition  of  a 
statute  against  usury,  and  allows  a  rate  of  interest 
which  may  l)e  estimated  at  a  small  extent  beyond  6 
per  cent  per  annum. 

That  merely  discounting  a  note  is  not  necessarilj 
usury,  is  also  decided  in  Lyman  v.  Morse,  1  Pick. 
205,  note,  although  the  court  says  it  might  be  evi> 
dence  of  a  design  to  evade  the  statute. 

Charter  authority  of  a  bank  *'to  receive  for  dis- 
counts ...  at  a  rate  not  exceeding  6  per  cent 
per  annum'*  is  sufficient  to  authorize  the  bank  on 
discounting  a  note  to  retain  6  per  cent  interest  on 
the  face  of  the  note  as  discount.  Bank  of  Alex- 
andria V.  Mandeville,  1  Cranch.  C.  C.  552.  In  this 
case  the  court  distinguishes  mercantile  discount 
from  cases  of  loan,  and  says:  "I  can  find  no  case  In 
which  it  was  ever  made  a  question  whether,  in  a 
clear  mercantile  discount,  the  taking  in  advance 
by  way  of  discount  the  whole  interest,  upon  the 
whole  sum,  for  the  whole  time  the  bill  has  to  run, 
was  within  the  statute  of  usury." 

It  is  said  In  Manhattan  Co.  v.  Osgood,  15  Johns. 
162:  "It  cannot  be  questioned  that  it  has  been  the 
uniform  practice  of  all  banking  institutions,  since 
their  establishment  to  exact  the  payment  of  in- 
terest in  advance;  and  It  would  be  an  alarming 
principle  to  introduce,  that  all  paper  thus  held 
should  be  usurious  and  void.  The  law,  however, 
does  not  require  such  a  decision.    It  supports  a 
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Real  Estate  Bank,  5  Ark.  59;  Reed  v.  8taU 
Bank,  Id.  193;  Uogan  v.  Henaiey,  22  Ark.  414. 

There  must  be  an  InteDtion  knowingly  to 
contract  for  and  to  take  usurious  interest,  for, 
if  neither  party  intends  it,  the  law  will  not  infer 
a  corrupt  agreement. 

Jordan  V.  Mitchell,  25  Ark.  260;  Maodj/  v. 
Jlaitktns,  Id.  195;  Bank  of  United  States  v. 
Waggener,  34  U.  8.  9  Pet.  878.  9  L.  ed.  163. 

Mr,  J.  W.  Hoase  for  appellee. 

Hufrhes* «/.,  delivered  the  opinion  of  the 
^court : 

The  question  in  this  case  is,  Does  the  tak 
ing  in  advance  of  the  hif2:hest  rate  of  interest 
allowed  by  the  constitution  upon  a  negotiable 
promissory  note,  payable  twelve  months  after 
its  date,  constitute  usury?  The  provision  of 
the  constitution  upon  the  subject  of  usury  is 
(art.  19,  §  13)  :  **  All  contracts  for  a  greater 
rate  of  interest  than  10  per  centum  per  annum 
shall  be  void  as  to  principal  and  interest,  and 
the  general  assembly  shall  prohibit  the  same 
by  law,  but  when  no  rate  of  interest  is  agreed 
upon,  the  rate  shall  be  6  per  centum  per  an- 
num."  The  Act  of  the  legislature  approved 
February  9,  1875,  only  a  few  months  after  the 
adoption  of  the  constitution,  upon  the  sub- 
ject of  discounting  commercial  paper,  mort- 


gages, or  other  securities,  is  as  follows :  ^  It 
shall  be  lawful  for  all  parties  loaning  money 
in  this  state  to  reserve  or  discount  interest 
upon  any  commercial  paper,  mortgages,  or 
other  securities  at  any  rate  of  interest  agreed 
upon  by  the  parties,  said  rate  not  to  exceed 
10  per  cent  per  annum,  etc.  The  only  limi- 
tation in  this  act  is  upon  the  kind  of  paper, 
so  far  as  it  affects  the  case  at  bar,  and  that  is 
that  it  shall  be  commercial  paper.  In  Vajil- 
berg  v.  Keaton,  51  Ark.  539,  4  L.  R.  A.  462, 
this  act  is  held  to  be  constitutional  when  the 
paper  discounted,  or  upon  which  interest  is 
reserved,  is  three-months  paper,  used  in  com- 
mercial transactions ;  the  question  in  that  case 
having  arisen  upon,  and  necessarily  been  con- 
fined to,  three  months  paper.  The  act  of  the 
legislature  passed  soon  after  the  adoption  of 
the  constitution,— in  fact  at  the  first  session 
thereafter, —though  not  obligatory  if  it  vio- 
lates the  constitution,  is  entitlea  to  serious 
consideration  as  h  legislative  construction  of 
the  above  provision  of  the  constitution,  and, 
unless  it  is  clear  beyond  reasonable  doubt  that 
it  is  in  conflict  with  the  constitution,  it  is 
the  duty  of  the  court  to  sustain  it.  It  is  said 
in  Vamberg  v.  Keaton,  »upra,  in  reference  to 
the  constitutionality  of  the  above  statute, 
that  "^it  is  also  said  to  be  a  correct  rule  in 


ditlerent  and  more  salutary  prlnoiple,  and  more 
conducive  to  mercantile  coovenlenoe,  by  allowioflr 
bankers  to  receive  interest  in  advance."  This  case 
was  reverscMi  on  other  grounds  In  3  Cow.  612,  15 
Am.  Dec.  304. 

This  decision  was  followed  in  Bank  of  Utica  v. 
PhiUips,  3  Wend.  408;  also  In  UtIca  Ins.  Co.  v. 
Bloodgood.  4  Wend.  652. 

Takini?  sixty-four  days'  discount  upon  a  sixty- 
day  note  is  held  lawful  in  Bank  of  United  States  v. 
Crabb,  2  Cranch,  C.  C.  299,  but  no  discussion  of  the 
question  is  made  in  the  case. 

The  same  decision,  without  discussion,  was  made 
i!i  Union  Bank  v.  Gozler,  3  Cranch,  C.  C.  349; 
Thornton  v.  Bank  of  Washington,  28  U.  8.  3  Pet.  86, 
7  L.  ed.  594,  citing  aJso  the  unreported  case  of  Bank 
ol  Washington  v.  Eliot. 

The  custom  of  banks  at  Washington  In  former 
years  to  give  four  days  of  grace  is  the  basis  of  these 
decisions. 

Such  deduction  of  discount  for  sixty-three  days 
on  a  sixty-day  note  was  held  vaUd  in  Bank  of 
Alexandria  v.  Mandeville,  1  Cranch,  C.  C.  552, 

For  a  bank  to  take  interest  in  advance  in  dis- 
counting a  note,  is  also  held  lawful  in  Second  Nat. 
Bauk  v,  Smoot,  2  McArth.  371;  Lafayette  Bank  v. 
Findlay,  1  West.  L.  J.  321. 

That  taking  interest  in  advance  on  short  loans  In 
the  usual  and  ordinary  course  of  business  is  not 
usurious,  if  the  interest  reserved  does  not  exceed 
the  legal  rate,  is  declared  to  be  well  settled  in  Mac- 
kenzie V.  Flannery,  90  Ga.  590. 

That  interest  may  lawfully  be  taken  in  advance  is 
settled  law  in  Illinois.  Brown  v.  Scottish- American 
Mortg.  Co.  110111.  235:  Hoyt  v.  Pawtueket  Inst,  for 
Savings,  110  111.390;  McGill  v.  Ware,  5  111.  21:  Mit- 
chell V.  Lyman,  77  III.  62ft;  Fowler  v.  Equitable 
Trust  Co.  141  U.  S.  384, 35  L.  ed.  786:  Maxwell  v. 
Willett,  49  III.  App.  564. 

It  is  also  held  in  Virginia  that  It  is  lawful  to  take 
interest  in  advance  upon  the  whole  amount  of  a 
note  discounted  at  a  bank.  Stribbiing  v.  Bank  of 
the  Valley.  5  Band.  (Va.)  182. 

In  the  ea-so  of  Crump  v.  Nicholas,  5  Leigh,  251.  the 
legality  of  taking  interest  in  advance  by  way  of 
discount  is  also  sustained,  although  the  question 
was  as  to  the  validity  of  the  practice  of  a  bank  in 
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receiving  double  Interest  for  every  sixty-fourth 
day  on  a  renewal  of  notes. 

The  right  to  take  advance  interest  on  discounts 
is  also  sustained  in  Newell  v.  National  Bank,  12 
Bush,  57:  Tholen  v.  Duffy,  7  Kan.  406. 

So  the  legality  of  taking  interest  In  advance  is 
sustained  in  State  Bank  v.  Cowan,  8  Leigh,  238.  al- 
though the  chief  question  in  controversy  was  as  to 
the  right  to  assume  sixty  days  as  one  sixth  of  a 
year,  or  ninety  days  as  one  fourth  of  a  year. 

A  bill  was  discounted  at  the  rate  of  1  per  cent 
a  month  In  Planters'  Bank  v.  BivingsvUIe  Cotton 
Mfg.  Co.,11  Rich.  L.  677,  and  it  was  held  not  usurious, 
but  no  discussion  of  the  right  to  take  interest  m 
advance  is  made,  but  the  question  was  whether 
or  not  the  exchange  on  the  bill  might  be  included. 

A  deduction  of  interest  on  the  loan  of  the  face  of 
a  note  which  did  not  draw  interest  is  also  held 
valid  on  a  note  given  for  three  days,  in  Hawks  v. 
Weaver,  46  Barb.  164. 

So,  deducting  in  advance  the  interest  for  one 
year  computed  at  the  lawful  rate  on  a  note  due  one 
year  after  date,  is  not  usurious.  Tucker  v.  Coffin, 
7  Tex.  Civ.  App.  415. 

Charter  authority  to  deal  in  '^bullion,  gold  and 
Silver  coin,  promissory  notes,  mortgages,  bills  of 
exchange,  public  stock,  or  any  collateral  security," 
etc.,  and  a  subsequent  statute  prescribing  at  what 
rate  the  bank  shall  discount  *'all  honds^  noUj<,  and 
bilis.  payable."  etc.,  will  sustain  the  discount  of 
bonds  running  for  twelve  months.  Reed  v.  State 
Bank,  5  Ark.  196. 

So.  statutory  authority  to  discount  or  loan  money 
is  held  to  include  authority  to  take  interest  in  ad- 
vance.   Hans  V.  Flint.  8  Blackf.  67. 

And  again,  in  Alabama,  charter  authority  to  take 
interest  at  a  certain  rate  is  held  equivalent  to  au- 
thority to  discount  at  that  rate  and  to  permit  tak- 
ing the  interest  in  advance.  Lyon  v.  State  Bank, 
1  Stew.  (Ala.)  442. 

The  right  to  take  interest  in  advance  is  also 
recognized  in  McKiel  v.  Real  Estate  Bank,  4  Ark. 
692;  Thompson  v.  Real  Estate  Bank,  5  Ark.  59; 
Cameron  v.  Merchants  &  Mf  rs.  Bank.  37  Mich.  240. 

Taking  Interest  in  advance  has  been  so  common 
that  the  custom  has  undoubtedly  been  acquiesced 
In  without   objection  in  a  great  number  of  in- 
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constitutional  interpretation,  to  construe  it, 
not  according  to  its  technical  meaning,  but 
according  to  the  accentation  of  those  who 
adopted  It.  .  .  .  It  must  be  presumed 
tliat  it  was  framed  and  adopted  in  the  light 
and  understanding  of  prior  and  existing  laws, 
and  with  reference  to  them.  .  .  .  The 
Statute  of  12  Anne  provided,  in  substance, 
that  no  person  should  take,  directly  or  indi- 
rectly, for  loan  of  money,  etc.,  interest  at  a 
higher  rate  than  5  per  cent  per  annum,  and 
that  all  contracts  whereby  there  was  reserved 
or  agreed  to  be  paid  interest  at  a  higher  rate 
sliould  be  utterly  void.  The  question  came 
before  the  court  of  common  pleas  under  this 
statute,  and  Sir  William  Blackstone  'con- 
ceived that  interest  may  as  lawfully  be  re- 
ceived beforehand  for  forbearing,  as  after 
the  term  is  expired,  for  having  forborne. ' 
Lloyd  V.  WiUiams,  2  W.  Bl.  792."  And  this 
was  followed  in  Auriol  v.  Thomas,  2  T.  R. 
52 ;  MarsJi  v.  Martindale,  8  Bos.  &  P.  154 ; 
and  Flayer  v.  Edwards,  1  Cowp.  112.  But 
**  no  shift  will  enable  a  man  to  take  more  than 
legal  interest  upon  a  loan."  So  it  is  settled 
in  our  state  that  it  Is  not  usury,  under  our 
present  constitution,  to  take  interest  in  ad- 
vance, and  that  the  above  act  is  valid  "so  far 
as  it  relates  to  transactions  of  a  commercial 
kind  in  short-time  paper."    It  is  said  in  the 


opinion  in  Vahlberg  v.  Keaton  tliat,  "al- 
though this  relaxation  of  the  prohibition 
ai^ainst  usury  was  first  sanctioned  in  the 
transaction  of  banks  and  other  corporations 
authorized  to  make  discount,  a  distinction 
could  not  be  made  against  individuals,  and  it 
became  universal ;"  citing  3  Parsons.  Cont.  p. 
131 ;  Maine  Bank  v.  Butts,  9  Mass.  49 :  Marsh 
V.  Martindale,  stipra;  New  York  Firemen  In*, 
Go,  V.  Ely,  2  Cow.  703 ;  Cole  v.  Lockhart,  2 
Ind.  631 ;  Parker  v.  Cousins,  2  GraU.  373.  44 
Am.  Dec.  388.  In  the  case  of  Vahlberg  v. 
Keaton,  it  is  also  said  that  "the  clause 
of  the  constitution  is  no  broader  in  its  terms, 
and  seems  to  reach  no  further  in  its  purpose 
than  the  Act  of  1838,  the  Act  of  Anne,  or  the 
acts  of  the  other  states,  upon  the  subject. 
The  framers  of  the  constitution  intended  onl^ 
to  make  the  prohibition  against  usury,  as  it 
had  formerly  been  understood,  a  part  of  the 
organic  law,  and  not  leave  it  to  depend  on 
the  discretion  of  the  legislators,  or  the 
chances  of  party  ascendency.  Such  being 
the  purpose  of  the  constitution,  and  such  the 
meaning  given  statutes  embodying  its  terms 
by  previous  judicial  construction,  it  follows 
that  it  will  receive  the  same  construction 
placed  upon  the  similar  statutes.  This  con- 
clusion receives  support  in  the  fact  that  the 
legislature  meeting  very  soon  after  its  adop- 


Rtances.  Although  usury  was  cbartied  In  Leonard 
V.  Cox,  10  Neb.  541,  on  the  ground  that  the  money 
was  not  received  upon  the  date  that  interest  began 
to  run,  the  court  says  no  question  was  made  re- 
specting the  payment  of  the  Interest  in  advance. 

The  taking  of  interest  in  advance  by  way  of  dis- 
count, if  it  could  be  held  to  constitute  usury,  was 
held  to  have  l)een  legalized  by  statute  in  Savings 
Bank  v.  Bates,  8  Conn.  511. 

In  some  cases,  banks  have  been  expressly  author- 
ized by  their  charter  to  take  interest  in  advance. 
So  it  is  recited  in  McLean  v.  Lafayette  Bank,  3  Mc- 
Lean. 587.  that  the  charter  provision  was  that  the 
corporation  should  not  **take  more  than  7  per  cent 
per  annum  in  advance.^* 

A  constitutional  prohibition  of  usury  does  not 
prevent  the  legislature  from  authorizing  interest 
to  be  taken  in  advance  on  commercial  paper  run- 
ning for  a  short  time.  Vahlberg  v.  Keaton,  51  Ark. 
634,  4  L.  R.  A.  462:  Baird  v.  HUlwood,  51  Ark.  548. 

But  the  Mississippi  Code  of  1880,  allowing  interest 
only  upon  the  amount  of  money  actually  loaned, 
does  not  allow  It  to  be  retained  in  advance,  and  it  is 
therefore  held  that  a  national  bank  in  that  state  is 
subject  to  a  penalty,  under  U.  S.  Rev.  Stat.,  P  5198, 
when  it  deducts  10  per  cent  interest  in  advance. 
Timberlake  v.  First  Nat.  Bank,  43  Fed.  Rep.  231. 

The  right  to  take  interest  in  advance  is  expresj»ly 
given  to  national  banks  by  U.  S.  Rev.  Stat.,  6  5197, 
which  fixes  the  rate  at  7  per  cent  in  cases  where  no 
rate  is  fixed  by  the  laws  of  the  state,  territory,  or 
district  where  the  bank  is  located,  but  providing 
that  such  banks  shall  not  take  greater  interest  than 
the  local  laws  permit,  except  where  such  laws  fix 
a  different  rate  for  the  state  banks  of  issue,  and 
then  such  rate  is  allowed  to  the  national  banks.  A 
considerable  number  of  decisions  have  been  ren- 
dered interpreting  this  section,  but  they  are  not 
cited  here  except  so  far  as  they  touch  on  the  ques- 
tion of  taking  interest  in  advance.  In  many  of 
these  cases  interest  was  in  fact  taken  in  advance, 
but  the  right  to  do  so  was  not  questioned  and  the 
decisions  turn  on  other  questions,  such  as  the  rate 
of  interest. 

Taking  a  portion  of  the  interest  on  a  five  years* 
note  in  advance  is  held  lawful  in  Pierce  v.  Davey, 
29  L.  R.  A. 


43  Neb.  45,  where  the  total  interest,  including  that 
taken  in  advance,  does  not  amount  to  more  than 
10  per  cent,  as  Neb.  Comp.  Stat.,  chap.  44.  S  1.  ex- 
pressly permits  interest  not  exceeding  10  per  cent 
to  be  taken  "yearly,  or  for  any  shorter  period,  or 
in  advance,  if  so  expressly  agreed.*^  In  this  case 
less  than  3  per  cent  was  taken  in  advance  and 
notes  given  drew  interest  at  7  per  cent. 

Under  the  Nebraska  statutes  where  a  note  as 
bonus  for  obtaining  a  loan  is  taken,  interest  for  the 
time  of  the  loan  cannot  be  added  to  the  note  in  de- 
termining whether  the  amount  exceeds  what  the 
statute  permits.  Tepoel  v.  Saunders  County  Nat. 
Bank,34Meb.  815. 

Under  Minnesota  Laws  1879,  chap.  66,  8  8.  allowing 
interest  in  advance  for  oneyear  at  a  rate  not  ex- 
ceeding 10  per  cent,  if  a  bonus  is  exacted  by  the 
lender  it  is  to  be  deducted  as  of  the  date  when  it  is 
payable  for  the  purpose  of  determining  whether 
the  borrower  Is  charged  usury,  and  what  the  bor- 
rower receives  and  retains  is  to  be  taken  as  the 
basis  for  computation  if  the  bonus  Is  paid  at  the 
time  of  the  loan.  Smith  v.  Parsons.  56  Minn.  530. 
A  note  for  S8,880  payable  one  year  from  date, 
given  in  renewal  of  a  note  for  $8,000,  was  held 
usurious  under  a  statute  authorizing  10  per  cent 
interest,  although  Interest  could  be  lawfully  taken 
in  advance.  First  Nat.  Bank  v.  Davis,  lOH  BL  633. 
Two  judges  dissented  from  this  decision  on  the 
ground  that  the  amount  of  the  note  was  no  more 
than  might  have  been  realized  from  lawful  inter- 
est had  the  interest  for  one  year  been  paid  in  ad- 
vance. 

So,  under  a  statute  allowing  by  express  written 
agreement  a  rate  of  interest  not  exceeding  10  per 
cent,  a  note  with  interest  at  10  per  cent  discounted 
by  deducting  10  per  cent  of  the  interest  to  accrue  as 
well  as  of  the  principal,  was  held  in  Carolina  Sav. 
Bank  v.  Parrott,  80  S.  C.  61,  to  be  usurious,  m  the 
absence  of  an  express  written  agreement  that  in- 
terest should  be  deducted  in  this  manner  from  the 
interest  as  well  as  from  the  principal.  In  this  case 
the  note  was  for  a  little  less  than  one  year,  and  the 
interest  upon  the  Interest  which  was  held  usurious 
amounted  to  $15.72. 

Where  the  maker  of  a  note  and  mortgage  for 
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tion,  dominated  by  the  purpose  that  con- 
trolled in  its  adoption,  and  charged  with  the 
duty  of  carrying  it  into  eflfect,  enacted  the 
statute  referred  to. "  We  have  quoted  largely 
from  the  above  case  because  we  cx)nsider  it 
a  well-considered  and  sound  opinion,  throw- 
ing much  light  upon  the  question  under  con- 
sideration here,  supported,  as  we  find  it  to 
be,  by  the  numerous  cases  referred  to  in  it. 
It  will  be  observed  that  the  opinion  is  con- 
fined to  ** short- time  paper"  and  in  "transac- 
tions of  a  commercial  kind."  The  opinion 
does  not  undertake  to  detine  **  transactions  of 
a  commercial  kind  in  short-time  paper,"  be- 
cause it  was  unnecessary,  for  the  paper  was 
unquestionably  of  that  kind  in  that  case,  be- 
ing three  months  paper, — a  negotiable  prom- 
issory note. 

The  statute  above  quoted  uses  the  term 
"commercial  paper,"  and  the  note  in  the  case 
at  bar  was  commercial  paper, — a  negotiable 
promissory  note,  payable  in  twelve  months 
from  its  date,  for  $2,500;  and  the  interest, 
$250,  was  taken  out  in  advance,  and  only 
$2,250  paid  to  the  borrower.  Now.  if  this 
transaction  was  not  usurious,  by  reason  of  the 
length  of  time  the  note,  out  of  which  the  in- 
terest was  taken  in  advance,  had  to  run,  it 
was  not  usurious.     This  is  the  only  possible 


question  in  the  case.  In  the  following  cases 
taking  interest  at  the  highest  legal  rate  in 
advance,  on  six-months  paper,  was  held  not 
to  be  usurious,  viz.  :  Utica  Ins.  Co.  v.  Blood- 
good,  4  Wend.  652 ;  Bloomer  v.  Mclnerney,  30 
Hun,  201.  In  the  following  cases  the  taking 
of  the  highest  legal  rate  of  interest  in  ad- 
vance on  one- year  paper  was  held  not  to  be 
usurious,  viz.  :  Cole  v.  Lockhart,  supra; 
Mitchell  V.  Lyman,  77  111.  525;  McGill  v. 
Ware,  5  III.  21.  In  the  following  cases  the 
highest  legal  rate  of  interest  was  reserved  in 
advance  on  paper  having  from  twenty  three 
months  to  five  years  to  run,  and  this  is  held 
not  to  be  usurious,  viz.  :  Fleckner  v.  Bank 
of  United  StaUs,  21  U.  S.  8  Wheat.  339,  5  L. 
ed.  631  ;  English  v.  Smock,  34  Ind.  116,  7  Am. 
Rep.  215  (scmiannally  in  advance  for  five 
years)  ;  Brmcn  v.  Scottish' American  Mortg. 
Go,  110  111.  235  (semiannually  in  advance  for 
five  years).  See  also  Hoyt  v.  Patcturket  Inst, 
/or  Satings,  Id.  390;  Bacchus  v,  Moreau,  7 
Rob.  (La.)  539  (semiannually  in  advance  for 
five  years).  In  McGill  v.  Ware,  5  111.  29,  the 
court*  after  reviewing  the  cases  in  England 
and  America  upon  this  question,  said:  "I 
have  reviewed  these  decisions  to  show  that 
the  first  impression  of  the  courts  was,  that  it 
was  usurious  to  take  interest  in  advance,  as 


2t:00  under  an  oral  agreement  to  pay  12  per  cent 
the  first  year  and  9  per  cent  thereafter.  Immedi- 
ately on  reoeivinfr  the  money  paid  back  S36  as  he 
was  required  to  do  by  the  lender,  and  afterwards 
paid  at  the  rate  of  9  per  cent  per  annum.  It  was 
held  that  the  contract  directly  secured  the  sum  of 
§38,  for  unlawful  interest.  Mmot  v.  Sawyer,  8 
AUen,78. 

In  England,  deduction  of  interest  in  advance  Is 
ulso  upheld,  althoug-b  It  was  said  In  an  early  case 
to  be  unlawful. 

Thus,  tbat  it  would  be  usurious  to  require  ad- 
vance payment  of  interest  Is  an  obiter  statement 
made  by  Popham.  J.,  in  deciding  that  It  was  not 
usurious  to  make  interest  payable  semiannually, 
liarnes  v.  Worledge,  Noy,  41,  Velv.  30,  and  Cro.  Jac. 
25. 

Blackstone.  J.,  said  in  Lloyd  v.  Williams,  2  W. 
HI.  792:  '^Interest  may  as  lawfully  be  received  be- 
lorehand  for  forbearing,  as  after  the  term  Is  ex- 
pired, for  having  forborne."  While  Gould.  J.,  was 
inclined  to  think  that  the  amount  of  the  original 
loan  was  only  that  which  was  retained  by  the  bor- 
rower. But  the  decision  In  this  case  did  not  turn 
on  the  right  to  take  interest  in  advance. 

In  Floyer  v.  Edwards,  Cowp.  112,  where  the  actual 
decision  was  that  a  bona  flde  sale  was  not  usurious, 
the  court  declared  that  bank  discount  taken  in  ad- 
vance is  not  usurious,  although  by  nice  calculation 
it  is  in  excess  of  the  legal  rate,  and  while  It  is  said 
that  usage  will  not  protect  usury,  it  is  admitted 
that  it  goes  a  great  way  to  explain  a  transaction. 

The  legality  of  discount  by  taking  inU're»Jt  in  ad- 
vance is  assumed  In  later  cases  in  which  other  ques- 
tions are  contested,  as,  for  instance,  the  effect  of 
giving  to  the  borrower  drafts  not  yet  due.  instead 
of  cash.  Maddock  v.  Hammett,  7  T.  R.  184;  Ham- 
met  V.  Yea,  1  Bos.  &  F.  144. 

b.  Bu  persons  other  than  havkM. 

Individuals  as  well  as  bunks  have  the  right  to 
take  interest  in  advance.  Vahlberg  v.  Keaton,  51 
Ark.  634,  4  L.  R.  A.  462.  It  is  said  In  this  case:  "  Al- 
though this  relaxation  of  the  prohibition  against 
usury  was  first  sanctioned  in  the  transaction  of 
2y  L.  R.  A.  . 


.  banks  and  other  corporations  authorized  to  make 
discount,  a  distinction  could  not  be  made  against 
'  Individuals  and  it  became  universal." 
I  The  right  of  a  private  individual  to  deduct  inter- 
est at  the  time  of  a  discount  on  discounting  com- 
I  roercial  paper  is  sustained  in  Parker  v.  Cousins,  2 
I  Gratt.  372,  44  Am.  Dec.  388. 

Taking  interest  In  advance,  by  an  individual  as 
well  as  by  a  corporate  bank.  Is  held  lawful  in  An- 
derson V.  Schenck,  1  N.  Y.  Legal  Obs.  107. 

Taking  interest  In  advance  was  held  lawful  in  the 
case  of  a  loan  by  a  private  individual.  In  Cole  v. 
j  Liockhart,  2  Ind.  631. 

I     The  taking  as  discount  on  a  note  of  Interest  In 
I  advance  Is  not  usury  whether  it  is  done  by  a  bank 
'  or  by  corporations  or  other  persons  having  no 
1  banking  powers.    New   York    Firemen    Ins.   Co. 
'  V.  St  urges.  2  Cow.  664;  New  York  Firemen  Ins.  Co, 
I  V.  Ely,  Id.  678:  Bank  of  UtIca  v.  Wager.  Id.  712.  af- 
'  firmed  in  8  Cow. 398;  Bank  of  Utica  v.Sraalley,  2  Cow. 
j  770, 14  Am.  Dec.  526;  International  Bank  v.  Brad- 
ley, 19  N.  Y.  245;  Marvine  v.  Hymers,  12  N.  Y.  223. 
I      But,  on  the  other  hand,  a  Connecticut^case  de- 
I  cides  that  a  charter  provision  that  a  corporation 
I  shall  not  be  authorized  to  discount  notes  or  exer- 
cise any  t)anking  privileges  is  held  to  make  it  un- 
I  lawful  for  the  company  to  take  a  note'for  a  loan 
I  and  receive  the  interest  thereon  In  advance.  Phlla- 
delphia  Loan  Co.  v.  Towner,  13  Conn.  249.    This  de- 
I  cision  Is  based  on  the  theory  that,  "the  discounting 
of  notes  by  receiving  the  Interest  in  advance  for 
I  the  time  they  have  to  run  beintr  one  of  the  peculiar 
,  privileges  of  a  banking  company,"  such  privilege 
,  was  one  that  the  legislature  intended  this  company 
should  not  possess. 

I     So,  In  Ohio,  express  authority  by  statute  given  to 
banks  and  other  coriwratlons  to  reserve  Interest  in 


advance  was  regarded  In  the  case  of  Penn  Mut. 


Ins  Co.  V.  Carpenter,  49  Ohio  8t.  260.  as  furnishing 
I  a  strong  Implication  that  other  persons  were  not 
I  entitled  to  take  interest  in  this  way. 

And  in  Metzger  v.  Wiechers  (Hamilton  Co.  Dlst. 
i  Ct.)  4Cin.  W.  L.  B.  549,  a  note  given  to  an  individual 
i  lender  calling  for  8  per  cent  Interest  on  Its  face 

amount  from  which  the  interest  was  deducted  m 
!  advance  was  held  usurious. 
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evidenced  by  the  first  dicta  and  decisions; 
and.  also,  that  the  courts  very  early  decided 
it  was  not  usury,  under  the  Statutes  of  Henry 
VIII.,  and  have  followed  up  that  decision 
uniformly  down  to  this  period,  under  all  the 
English  and  American  statutes.  Such  a  long 
course  of  uniform  decisions,  for  upwards  of 
two  hundred  years,  ought  to  settle  the  ques- 
tion, more  particularly  so  with  us,  as  those 
decisions  were  made  upon  statutes  precisely 
like  our  own,  as  to  the  mode  of  reserving  in- 
terest, and  which  were  known  before  its  pas- 
sage. ...  If  the  question  were  now  new, 
and  the  business  of  the  country  not  so  deeply 
involved  in  transactions  of  the  kind  beiore 
nam3d.  I  believe  it  would  be  differently 
ruled.  ^  The  note  discounted  in  that  case  had 
one  year  to  run,  and  interest  at  the  highest 
legal 'rate  was  taken  out  in  advance,  and, 
yielding  to  authority,  the  court  held  that  it 
was  not  usury.  The  proof  in  the  case  at  bar 
tends  to  show  that  it  is  customary  in  the  vi- 
cinity where  this  note  was  executed  to  pay 
debts  in  the  fall  or  winter  season,  when  the 
proceeds  of  the  cotton  crop  can  be  realized  ; 
and  that  notes  for  the  payment  of  money  are 
made  in  reference  to  this,  for  convenience  of 
trade.  And  it  may  be  supposed  that  the  busi- 
ness of  the  country  is  largely  involved  by  rea- 


son of  this  custom,  which,  in  our  judgment, 
ought  not  to  be  ignored  in  this  opinion.  Id 
Fleckner  v.  Bank  of  United  States,  «itj>ra,  a 
note  to  the  bank,  dated  the  26th  of  March, 
1818,  payable  the  Ist  of  March,  1820,  was 
discounted  for  the  full  term  it  had  to  run  by 
taking?  out  or  reserving  in  advance  the  in- 
terest at  the  highest  legal  rate  allowed  by 
law,  and  it  was  held  that  this  was  not  usury. 
In  discussing  the  ()uest{on,  Jvdge  Story,  wha 
delivered  the  opinion  of  the  court,  said  :  '*If 
a  transaction  of  this  sort  is  to  be  deemed 
usurious,  the  same  principle  must  apply  with 
equal  force  to  bank  discounts  generally,  for 
the  practice  is  believed  to  be  universal. "  He 
also  said,  in  substance,  that  taking  interest 
in  advance  is  not  usury  in  bankers  or  others. 
It  is  so  well  settled  that  we  deem  it  unneces- 
sary to  cite  the  numerous  cases  to  show  that 
it  is  the  consensus  of  Judicial  opinion  that  it 
is  not  usury  for  a  bank  to  discount  com- 
mercial paper  in  the  usual  course  of  businesa- 
by  taking  out  the  interest  in  advance,  at  the 
highest  legal  rate,  even  in  the  absence  of  a 
statute  allowing  it;  this  being  the  universal 
custom,  which  has  grown  into  law,  and  in 
reference  to  which  the  provision  of  our  con- 
stitution upon  the  subject  of  usury  is  pre- 
sumed to  have  been  framed  and  adopted. 


c.  On  instruments  other  than  MUs  and  notes, 

A  mortfraRe  was  upheld  In  Bose  v,  Munford.  36 
Neb.  148,  when  it  stipulated  for  interest  in  advance, 
but  the  case  turned  on  the  construction  of  Neb. 
Comp.  Stat.,  cbap.  44,  •  1,  which  expressly  author- 
izes interest  in  advance. 

A  bond  ^ven  to  a  bank  in  renewal  of  previous 
obiiffations  was  sustained  in  Ma^nider  v.  State 
Bank,  18  Ark.  9,  when  interest  was  added  to  the 
face  of  the  bond  as  part  of  the  principal. 

Takinir  interest  in  advance  on  a  bond  and  mort- 
gage is  also  held  valid  in  Fowler  v.  Equitable  Trust 
Co,  141  U.  S.  884.  26  L.  ed.  786. 

So  on  bonds  it  was  held  lawful  to  take  interest 
in  advance  by  way  of  discount,  in  State  Bank  v. 
Hunter,  1  Dev.  L.  100;  Beed  v.  State  Bank,  5  Ark. 
198;  Mag  ruder  v.  State  Bank,  supra. 

See  the  next  division  as  to  periodical  payments. 

IT.  In  pefriodieaJ  payments. 

Taking*  interest  annually  in  advance  on  a  note 
for  three  years  was  held  usurious  In  Penn  Mut. 
Ins.  Co.  V.  Carpenter,  40  Ohio  St.  360.  The  court 
said  that  express  authority  by  statute  in  that  state 
bad  been  given  to  banks  and  other  corporations  to 
reserve  interest  in  advance,  and  this  furnished  a 
strong  implication  that  it  was  denied  to  all  others. 

But  nearly  all  cases  have  upheld  payments  of  in- 
terest in  advance  when  interest  was  paid  periodi- 
cally. 

In  Illinois  making  annual  interest  on  a  note 
payable  sixty  days  previous  to  the  lapse  of  each 
year  does  not  make  the  note  usurious,  as  it  is  well 
settled  interest  may  be  lawfully  made  payable  in 
advance.    Telford  v.  Garrels,  182  lU.  560. 

Payment  of  interest  in  advance  or  semiannually 
is  declared  not  to  be  usurious,  in  English  v.  Smock, 
31  Ind.  115,  7  Am.  Bep.  215.  In  that  case  such  inter- 
est is  held  invalid  in  case  of  bonds  issued  under  a 
statute  which  expressly  required  the  interest  to  be 
paid  at  the  end  of  the  year. 

A  stipulation  by  a  purchaser  of  property  who 
gives  his  note  therefor,  that  he  shall  have  the 
option  to  postpone  payment  of  the  note  for  Ave 
years  after  its  maturity  upon  paying  the  interest 
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upon  it  annually  in  advance,  is  not  usurious.  Bac- 
chus V.  Moreau.  7  Bob.  ( La.)  599. 

An  agreement  in  a  bond  and  mortgage  to  pay  in- 
terest semiannually  in  advance,  which  was  not 
intended  to  evade  the  statute  against  usury  and 
does  not  name  any  precise  sum.  is  held  valid,  but 
the  court  raised  the  question  whether  or  not  the 
interest  should  be  computed  at  the  full  rate  as  if  it 
were  paid  at  the  end  of  the  time.or  the  interest  upon 
the  interest  for  such  period  be  deducted.  The  court 
said  that  the  rule  in  regard  to  taking  interest  inad- 
vaoce  grew  up  in  regard  to  commercial  paper,  and 
seems  never  to  have  been  raised  as  to  bonds  and 
mortgages,  and  adds:  '^So  the  courts  must  now 
make  a  rule.  And  the  rule  that  they  make  should 
be  in  harmony  with  that  which  has  been  made  al- 
ready.   Bloomer  v.  Mclnemey,  80  Hun.  901. 

The  fact  that  interest  is  paid  half  yearly  in  ad- 
vance on  a  bond  and  mortgage  is  held  not  to  make 
it  usurious,  in  Hoyt  v.  Bridgewater  Cupper  Min. 
Co.  6  N.  J.  Eq.  263,  afBrmed  in  Bridgewater  Copper 
Min.  Co.  V.  Hoyt,  Id.  625.  In  this  case  the  chancel- 
lor said:  *'I  am  not  aware  that  this  question  has 
ever  been  presented  to  our  courts:  and  I  have 
found  no  case  in  which  the  distinct  question  has 
ever  been  decided.^^  But  he  remarked  that  it  was 
held  in  New  York  and  Massachusetts  that  other 
persons  as  well  as  banks  might  take  interest  in  ad- 
vance on  discounting  a  note  in  their  ustial  coune 
of  business,  "unless  the  time  it  has  to  run  is  so  long 
as  to  afford  a  presumption  that  usury  was  in- 
tended." He  adds:  "If  the  interest  for  the  whole 
time  these  bonds  had  to  run  was  to  have  been  paid 
in  advance,  perhaps  the  court  might  consider  that 
the  parties  made  the  transaction  the  subject  or  oc- 
casion of  a  contract  between  them  for  the  loan  or 
forbearance  of  money  at  an  usurious  rate  of  in- 
terest." 

The  question  of  usury  in  respect  to  payments  on 
Interest  semiannually  or  at  other  period  less  than 
one  year  is  not  considered  here,  except  so  far  afl 
payments  in  advance  are  concerned.  So  with  many 
other  questions  of  usury,  such  as  the  withdraw, 
ing  of  the  principal  from  the  Iwrrower  for  a  time 
after  the  date  from  which  be  begins  to  pay  inter- 
est, or  the  giving  to  him  of  depreciated  money 
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There  are  numerous  decisions  of  courts  of 
last  resort  in  other  states  of  the  Union  which, 
in  efifect,  hold  that  there  is  no  distinction 
to  be  taken  between  discounting  paper  used 
in  commercial  transactions,  whether  it  has  a 
long  or  a  short  time  to  run.  In  the  earl y  cases 
in  England,  discounting  paper  in  advance 
was  held  to  be  usurious,  without  regard  to 
the  time  it  had  to  run  ;  and  the  rieht  to  do  so 
grew  out  of  the  custom  of  banks  in  commer- 
cial transactions,  for  the  convenience  of 
trade.  The  banks  confined  their  discounts 
to  paper  having  from  thirty  to  ninety,  and 
sometimes  one  hundred  and  twenty,  aays  to 
run ;  but  it  seems  that  as  the  commercial 
transactions  became  more  extended  and  nu- 
merous, and  the  necessities  and  convenience 
of  different  localities  demanded,  the  custom 
widened  and  expanded  to  meet  the  growing 
and  ever-changing  conditions  of  commerce 
and  trade.  As  is  shown  by  many  decided 
cases  in  other  states,  the  custom  of  discount- 
ing commercial  paper  having  a  je&r,  and 
even  more,  to  run  was  clearly  recognized,  and 
such  transactions  were  held  not  to  be  usuri- 
ous, where  the  highest  leiral  rate  of  interest 
was  taken  in  advance,  before  the  adoption  of 
our  constitution.  As  our  constitution  was 
adopted  before  this  question  had  arisen  in 
our  state  or  in  this  court,  it  is  not  a  harsh 


presumption  that  the  provision  of  the  consti- 
tution above  quoted  was  framed  and  adopted 
in  reference  to  a  custom  well  established  in 
other  states,  and  recognized  as  not  in  viola- 
tion of  laws  similar  to  our  own  upon  the  sub- 
ject of  usury.  It  must  be  understood  that 
the  legislature  thought  so  when  the  act  above 
quoted  was  passed.  It  cannot  be  presumed 
that  the  legislature  intended  to  override  the 
constitution.  It  is  easy  to  perceive  the  pol- 
icy that  mi^ht  have  controlled  the  legisla- 
ture in  passing  the  act  quoted.  Our  people 
were  an  agricultural  people  almost  exclu- 
sively. They  were  engaged  in  the  produc- 
tion chiefly  of  cotton,  the  great  staple  of  the- 
nouth,  which  as  the  )iroof  shows,  is  marketed 
in  the  fall  and  winter  seasons :  and  they  were 
in  the  habit  of  making  their  obligations  to- 
fall  due  at  a  time  of  the  year  when  -they 
could  realize  upon  their  crops.  Their  gen- 
eral custom  was  to  make  their  notes  and 
obligations  for  the  payment  of  money  to 
become  due  in  the  fall  and  winter,  and  for 
the  additional  reason  that  it  is  more  conven- 
ient and  less  troublesome  to  the  borrower  to 
borrow  money  on  twelve  months'  time,  and 
pay  the  interest  in  advance,  than  to  borrow 
on  three  months'  time,  and  renew  every 
three  months  for  twelve  months,  and  have 
'  the  interest  taken  out  at  each   renewal    in 


wbioh  Is  to  be  repaid  and  bear  interest  as  If  it  were 
worth  its  face  value. 

A  note  for  $500  inoludiny  promise  to  pay  $15  in- 
terest every  thirty  days  in  advance  was  held  valid 
in  Reddish  v.  Watson,  6  Ohio,  510,  on  construction 
of  the  Ohio  Act  of  1824,  which  was  said  not  to  pre- 
vent contracting  for  any  rate  of  interest.  But  this 
case  was  overruled  in  Lafayette  Ben.  Hoc.  v.  Lewis, 
7  Ohio,  80,  holding  that  a  contract  to  pay  more  than 
6  per  cent  per  annum  could  not  be  enforced  under 
that  statute. 

An  agreement  for  semiannual  interest  in  ad- 
vance on  a  bond  given  to  the  internal  improve- 
ment commissioner  in  his  official  character  for 
money  borrowed,  is  held  usurious  in  Hogan  v. 
Hensley,  22  Ark.  418,  on  the  ground  that  the  privi- 
lege of  taking  advance  interest  has  been  uniformly 
confined  to  t>ankerB  and  those  dealing  in  bills  of 
exchange  or  promissory  notes  by  way  of  trade« 
while  it  is  the  commissioner's  duty  to  loon  the  pub- 
lic funds  and  it  was  not  contemplated  that  bonds 
taken  by  him  should  circulate  as  negotiable  instru- 
ments for  the  l)eneflt  of  trade. 

III.  For  what  length  of  time  cUlowed. 

What  the  effect  would  be  of  extending  the  time 
of  the  obligation  so  long  that  the  interest  that 
would  accrue  upon  it  would  equal  the  principal, 
and  then  attempting  to  take  the  interest  in  ad- 
vance, has  not  been  decided.  In  Pierce  v.  Davey, 
48  Neb.  45,  which  was  a  case  of  taking  part  of  the 
interest  in  advance  on  a  flve-year  note  it  is  said: 
"Whether the  doctrine  that  interest  maybe  paid  in 
advance  or  retained  from  the  amount  loaned 
would  be  held  to  cover  transactions  wherein  the 
amount  loaned  and  the  time  of  its  existence  would, 
by  the  application  of  such  rule,  and  allowing  the 
interest  to  be  paid  or  retained  in  advance,  at  the 
inception  of  the  loan,  take  it  all,  or  so  near  it  as  to 
leave  very  little  for  the  party  borrowing,  we  need 
not  say.    Such  Is  not  the  case  before  us.'' 

But  In  Rose  v.  Munford,  36  Neb.  148.  it  was  held 
that  under  Neb.  Cjmp.  Stat.,  chap.  44,  II,  allowing 
interest  at  10  per  cent  **yearly,  or  for  any  shorter 
period,  or  in  advance,  if  so  expressly  agreed,"  the 
right  to  stipulate  for  interest  in  advance  does  not 
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depend  upon  the  time  the  loan  runs.  To  hold  that 
it  does  would  be  interpolating  words  into  the  stat- 
ute. In  this  case  a  mortgage  running  for  ten  years 
with  one  note  for  the  first  year's  interest  which 
itself  bore  10  per  cent  Interest  from  date,  and  nine 
coupon  notes  each  for  10  per  cent  of  the  face  of 
the  mortgage,  one  of  them  due  each  year  there- 
after and  t)earing  10  per  cent  interest  from  its  ma- 
turity, was  held  not  to  be  usurious,  although  it  is 
said  to  be  the  settled  law  of  the  state  that  no  in- 
terest would  be  allowed  on  such  coupons. 

8o,  in  Fowler  v.  Equitable  Trust  Co.,  141 U.  S.  384, 
25  L.  ed.  786,  the  opinion  of  the  court  by  Mr.  Jus- 
tice Harlan  said;  ''Whether  that  doctrine  would 
apply  where  the  loan  was  for  such  period  that  the 
exaction  by  the  lender  of  Interest  in  advance  would, 
at  the  outset,  absorb  so  much  of  the  principal  as 
to  leave  the  borrower  very  little  of  the  amount 
agreed  to  be  loaned  to  him,  we  need  not  say.  The 
present  case  does  not  require  any  expression  of 
opinion  upon  such  a  point,  tor  the  interest  reserved 
in  advance  on  the  loan  .  .  .  was  only  of  3  per 
cent  out  of  10  per  cent,  and  a  reservation  to  tliat 
extent,  it  would  seem,  is  protected  by  the  decisions 
of  the  state  court." 

In  holding  that  it  is  legal  for  banks  to  deduct  the 
legal  interest  from  the  face  of  a  note  or  bill  dis- 
counted, the  court,  in  Newell  v.  National  Bank,  12 
Bush,  57,  says:  "This  practice  must  be  confined  to 
short-time  paper,  and  the  instrument  discounted 
or  upon  which  the  interest  is  taken  in  advance 
must  be  such  as  will  circulate  In  the  course  of  trade, 
or  such  as  by  statute  has  been  placed  upon  the  foot- 
ing of  that  character  of  paper." 

In  State  Bank  v.  Hunter,  1  Dev.  L.  100.  holding 
discount  lawful  on  a  bond,  the  court  said:  '*The  rule 
extended  completely  shows  its  impropriety  by  pro- 
ducing a  result  perfectly  absurd,"  and  Instances  the 
case  of  a  note  for  sixteen  years  and  eight  months 
which  would  be  all  absorbed  in  discount  if  the  in- 
terest were  taken  in  advance,  but  the  court  held 
that  **an  exposition  legislative.  Judicial,  and  popu- 
lar has  been  given  to  the  law  which  the  court  is 
bound  to  respect." 

It  has  been  said  that  taking  interest  in  advance  ot> 
paper  running  for  a  long  time  raises  a  presump- 
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advaoce.  It  may  reasDoably  be  supposed 
that  a  consideration  of  the  convenieDce  and 
the  saving  of  trouble  to  the  borrower  by 
making  l(»ng-time  paper  and  paying  interest 
in  advanob,  and  the  fact  that  tliis  was  held 
in  other  states  not  to  be  usurious,  under  laws 
similar  to  our  own  upon  the  subject  of  us- 
ury, influenced  the  legislature  to  provide  that 
this  might  be  done  in  discounting  any  com- 
mercial paper.  Commercial  paper  is  defined 
to  be  "bills  of  exchange,  promissory  notes, 
bank  checks,  and  other  negotiable  instru- 
ments for  the  payment  of  money,  which,  by 
their  form  and  on  their  face  purport  to  be 
such  instruments  as  are  bv  the  law  merchant 
recognized  as  falling  under  the  designation 
of  commercial  paper."  Black,  Law  Diet. 
226,  Commercial  Paper.  The  note  in  this 
<;ase  falls  within  this  definition,  and  within 
the  above  act  of  the  legislature. 

In  discussing  the  question  whether  it  is 
usurious  to  take  in  advance  the  highest  legal 
rate  of  interest  in  discounting  commercial 
paper.  Judge  Brewer  a&id,  in  77tolen  v.  Duffy, 
7  Kan.  408:  **It  seems  diflBcult  upon  prin- 
ciple to  sustain  such  a  transaction.  But  in 
cases  where  note  or  bill  is  given,  it  is  sup- 
ported by  such  an  overwhelming  current  of 
decision,  and  is  a  matter  of  such  universal 
practice,  that  it  may  well  be  considered   as 


engrafted  upon  the  law  as  a  settled  rule.** 
And  he  added :  "  It  was  so  settled  before  the 
passage  of  our  interest  law  ;  and  if  the  leg- 
islature had  intended  to  change  this  rule  of 
construction,  such  intention  would  have  been 
plainly  expressed."  The  same  may  be  said 
substantially  in  reference  to  the  custom  of 
discounting  negotiable  or  commercial  paper 
having  one  year  to  run  by  taking  out  the 
highest  legal  rate  of  interest  in  advance,  as 
affected  by  our  constitution.  The  custom 
was  well  established  before  our  present  con- 
stitution was  adopted.  It  will  be  observed 
that  some  of  the  cases  cited  in  VaJilberg  v. 
Keaton  to  sustain  the  position  that  it  is  not 
usury  to  take  out  in  advance  the  highest  legal 
rate  of  interest  on  discounting  three  months' 
paper  equally  sustain  the  position  that  it 
does  not  constitute  usury  to  so  discount  com- 
mercial paper  having  six  months  or  a  year 
to  run.  The  only  question  decided  in  Hogan 
V.  Hensley,  22  Ark.  413,  was  that  a  bond 
given  to  an  internal  improvement  commis- 
sioner, contracting  to  pay  interest  at  the 
rate  of  10  percent  semiannually  in  advance, 
was  not  negotiable  or  commercial  paper,  and 
that  the  agreement  was  usurious  and  void. 
This  was  the  question  in  that  case.  The  case 
at  bar  is  entirely  different,  for  there  can  be 
no  dispute  that  the  note  in   this  case  is  na- 


tion of  usury.  Thus,  where  a  risrht  to  redeem  from 
an  annuity  existed  on  makinif  a  payment  of  £4,083, 
6?*.,  8d.,  and  to  this  was  added  a  ,ca8h  loan  of  £166, 
188.,  4{/.,  and  then  the  further  addition  of  £750,  as 
interest  for  three  years  on  £5,000.  and  In  connec- 
tion with  the  redemption  of  the  annuity  a  bill  for 
£5,000,  due  in  three  years,  was  given.  It  was  held 
usurious.  The  court  said:  **The  discount  of  such 
a  bill  as  this,  not  coupled  with  the  transaction 
respecting:  the  annuity,  would  have  been  almost 
sufficient  to  have  afforded  a  presumption  of  usury; 
but  coupled  as  it  is  with  the  redemption  of  this  an- 
nuity, it  is  Impossible  to  wink  so  hard  as  not  to  see 
what  the  real  transaction  Is."  Marsh  v.  Martin- 
dale,  3  Bos.  &  P.  154.  It  will  be  observed  that  like 
other  EuKiisb  cases  this  turns  on  the  corrupt  intent 
of  the  parties  which  in  some  of  the  American  cases 
Is  immaterial,  althougrh  often  important  In  deter- 
mining whether  a  transaction  fair  on  its  face  is 
really  a  cover  for  usury. 

Most  of  the  cases  actually  decided  have  been  cases 
of  short-time  instruments, 

Thuf ,  thirty-day  notes  with  an  agreement  to  con- 
tinue the  discount  for  eigtheen  months  were  held 
lawfully  discounted  by  taking  the  interest  In  ad- 
vance in  Stribbling  v.  Bank  of  the  Valley,  5  Itand. 
(Va.)  132. 

While  notes  for  sixty  days  were  discounted  in 
Agrtcultural  Bank  v.  BIssell,  12  Pick.  586:  Interna- 
tional Bank  v.  Bradley,  19  N.Y.  245;  Crump  v.  Nich- 
olas. 5  Leigh,  ^1;  State  Bank  v.  Cowan,  8  Leigh, 
288;  Parker  v.  Cousins,  2  Graft.  372, 44  Am.  Dec.  388; 
Bank  of  United  States  v.  Crabb.  2  Cranch.C.  C.  299; 
Union  Bank  v.  Gozler,  Id.  349;  Bank  of  Alexandria 
V.  Mandeville,  1  Cranch,  C.  C.  552;  Thornton  v.  Bank 
of  Washington,  28  U.  S.  3  Pet.  36,  7  L.  ed.  594,-cit- 
Ing  also  the  unreported  case  of  Bank  of  Wash- 
ington V.  Eliot. 

The  notes  discounted  were  for  ninety  days  in  Se- 
cond Nat.  Bank  v.  Sraoot.  2  McArth.  371;  Dyon  v. 
State  Bank.  1  Stew.  (Ala.)  442;  Marvlne  v.  Hymers, 
12  N.  Y.  223;  Manhattan  Co.  v.  Osgood,  15  Johns.  162; 
Bank  of  Utica  v.  Phillips,  3  Wend.  408;  New  York 
Firemen  Ins.  Co.  v.  Ely,  2  Cow.  6<8;  Bank  of  Utica 
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v.  Wager,  Id.  712;  Bank  of  Utica  v.  Smalley,Id.770, 14 
Am,  Dec.  526. 

The  notes  were  for  three  months  in  Vablberg  v. 
Keaton,  51  Ark.  534,  4  L.  R.  A.  462;  Baird  v.  Mill- 
wood, 51  Ark.  548. 

A  bond  for  eighty -eight  days  was  discounted  in 
State  Bank  v.  Hunter,  1  Dev.  L.  100. 

The  note  was  for  four  months  in  New  York  Fire- 
men Ins.  Co.  v.  Sturges,  2  Cow.  664;  Newell  v.  Na- 
tional Bank,  12  3u8h,  57, 

The  note  was  for  six  months  in  the  case  of  Utioa 
Ins.  Co.  v.  Bloodgood,  4  Wend.  652;  Haas  v.  Flint, 
8  Blackf.  67. 

On  a  note  for  one  year.  Interest  In  advance  was 
held  lawful  in  Mitchell  v.  Lyman,  77  111.525;  Cole  v. 
Lockhart,  2  Ind.  631;  Tucker  v.  Coffin,  7  Tex.  Qv. 
App.  416;  Maxwell  v.  Willett,  49  HI.  App.  664. 

A  note  and  mortgage  were  for  one  year  in  Tholen 
V.  Duffy,  7  Kan.  405. 

A  bond  due  in  one  year,  given  to  a  bank  as  a 
renewal  of  previous  obligations,  is  not  usurious 
because  the  year's  interest  is  added  to  the  face  of 
the  bond  as  part  of  the  principal,  where  the  bond  is 
made  payable  without  intcrestuntil  after  maturity. 
Magruder  v.  State  Bank,  18  Ark.  9. 

One  year's  interest  was  deducted  In  advance  on  a 
note  for  five  years,  in  the  case  of  McGill  v.  Ware, 
5  111.  21,  and  notes  received  for  the  interest  of  the 
succeeding  years,  one  of  them  due  at  the  beginning 
of  each  year. 

The  note  was  for  a  little  less  than  two  years  In 
Fleckner  v.  Bank  of  United  States,  21 U.  8, 8  Wheat. 
338,  5  L.  ed.  631. 

Notes  and  a  trust  deed  due  in  five  years  were 
given  in  Hoyt  v.  Pawtucket  Inst,  for  ^vlngs,  UO 
HI. 390;  also  In  Brown  v.  Scottish- American  Mortg. 
Co.  110  III.  235. 

On  bonds  and  mortgage  due  five  years  afterdate 
interest  was  taken  in  advance  in  Fowler  v.  Equita- 
ble Trust  Co.  141  U.  8. 884,  85  L.  ed.  786. 

So.  the  loan  was  for  five  years  in  Tepoel  v.  Saun« 
ders  County  Nat.  Bank,  24  Neb.  816. 

The  case  of  Bank  of  Newport  v.  Cook  thus 
appears  to  be  clearly  within  the  authorities. 
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gotiable  paper  )2^>venied  by  the  law  merchant. 
The  rule  laid  down  in  the  American  and 
English  cases  is  that  there  must  be  a  corrupt 
agreement  by  some  device  or  shift  to  take  or 
reserve  a  sreater  rate  of  interest  than  is  al- 
lowed by  Jaw,  and  that  payment  or  receipt 
of  usurious  interest  is  prima  facie  evidence 
of  a  corrupt  agreement.  New  York  Firemen 
Ins,  Co,  V.  Ely,  2  Cow.  678.  The  note  in 
this  case  was  drawn  by  the  appellee,  or,  at 
her  instance,  by  her  attomev,  payable  twelve 
months  after  date,  to  bear  interest  at  the  rate 
-of  10  per  cent  per  annum,  after  maturity  only, 
and  was  presented  to  the  bank  for  discount, 
and  was  discounted  by  the  bank,  for  her  con- 
venience, by  taking 'out  the  highest  legal 
rate  of  interest  in  advance.  We  find  that 
there  is  no  evidence  of  a  corrupt  agreement 
in  this  case ;  that  the  transaction  was  in 
accord  with  a  custom  well  established  before 
our  constitution  was  adopted,  and  with  the 
act  of  the  legislature.  We  therefore  hold 
that  the  taking  or  reserving  of  the  highest 
legal  rate  of  interest  in  advance  on  negotia- 
ble paper  having  twelve  months  to  run  is  not 
usurious. 

The  decree  in  thi»  ease  is  reversed,  and  the 
cause  is  remanded  to  the  circuit  court,  with 
directions  to  enter  a  decree  for  the  foreclosure 
of  the  mortgage. 

Battle,  J. ,  dissenting : 

The  practice  of  discounting  bills  or  notes 
by  deducting  from  their  face  the  highest  rate 
of  interest  allowed  by  law  for  the  whole  time 
which  must  expire  before  they  become  due 
is  undoubtedly  usurious  in  the  strict  sense 
of  the  word;  for  the  lender  receives  interest 
on  the  whole  amount  of  the  principal  for  the 
use  of  only  a  part.  "  But  this  practice, "  says 
Mr.  Parsons,  in  his  work  on  Contracts,  "be- 
gan with  our  banks,  and  was  soon  so  firmly 
established  that  it  was  sanctioned  by  the 
courts  almost  of  necessity."  It  was  allowed 
and  tolerated  by  the  courts  for  the  benefit  of 
trade,  and  was  confined  to  such  paper  as  will, 
and  usually  does,  circulate  in  the  course  of 
trade. 

In  Marsh  v.  MartindaU,  8  Bos.  &  P.  158, 
Lord  Al  vanley  expressly  admits  this  to  be  the 
established  law  in  relation  to  the  negotiation 
of  bills  of  exchange  made  in  the  usual  course 
of  trade ;  but  he  held  the  transaction  in  that 
case  to  be  usurious,  principally  because  the 
bill  discounted  was  a  bill  at  three  years.  He 
says :  "The  jury  were  impressed  with  a  no- 
tion that  a  bill  at  three  years  was  such  a  bill 
as  no  reputable  man  would  discount ;  though 
it  was  said  that  some  East  India  bills  of  two 
years*  date  had  been  discounted.  Indeed,  Lord 
Chief  Justice  Eyre  seems  to  have  thought  that 
the  length  of  the  date  of  a  bill  was  sufficient 
to  afiFord  a  presumption  that  the  discount  was 
intended  as  a  cover  for  a  loan.  And  if  we 
consider  the  effect  of  discounting  bills  at 
very  long  dates,  the  strength  of  this  presump- 
tion will  be  manifest,  for,  if  the  practice  be 
carried  to  a  great  length,  the  interest  will 
annihilate  the  principal.'' 

After  a  short  review  of  the  English  cases 
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in  New  York  Firemen  Ins.  Go,  v.  Ely,  2  Cow. 
708.  Mr,  Justice  Sutherland  said :  **  The  prin- 
ciple to  be  extracted  from  these  cases,  and 
from  a  variety  of  others  which  might  be  cited 
in  confirmation  of  them,  I  hold  to  be  this: 
That  the  taking  of  interest  in  advance  is  al- 
lowed for  the  benefit  of  trade,  although  by 
allowing  it  more  than  the  legal  rate  of  in- 
terest is  in  fact  taken ;  that,  being  for  the 
benefit  of  trade,  the  instrument  discounted, 
or  upon  which  the  interest  is  taken  in  ad- 
vance, must  be  such  as  will,  and  usually 
does,  circulate  or  pass  in  the  course  of  trade. 
It  must,  therefore,  be  a  negotiable  instru- 
ment, and  payable  at  no  very  distant  day ; 
for,  without  these  qualities,  it  will  not  cir- 
culate in  the  course  of  trade.  Under  these 
limitations  the  taking  of  interest  in  advance, 
either  by  a  bank,  or  incorporated  company 
without  banking  powers,  or  an  individual, 
is  not  usurious.  ^ 

In  VaMberg  v.  Keatpn,  51  Ark.  541,  4  L. 
R.  A.  462,  this  court  said  :  **  As  the  Ameri- 
can states  have  adopted  the  English  statute 
as  a  model,  so  the  American  courts  have 
adopted  the  construction  given  it  by  English 
courts.  So  we  find  the  statement  that  *the 
courts  uniformly  hold,  at  the  present  day, 
that  the  interest  for  ordinary  paper,  having 
the  usual  time  to  run,  such  as  is  the  custom 
of  banks,  may  be  taken  in  advance,  by  way 
of  discount,  and  not  subject  the  paper  to  the 
taint  of  usury. '  " 

It  is  obvious  that  the  right  to  take  interest 
in  advance  can  be  exercised  to  such  an  extent 
that  any  amount  of  excessive  interest  may  be 
collected,  and  our  usury  laws  will  cease  to 
be  a  protection  to  the  necessitous  borrower. 
Thus,  if  A  discounts  the  note  of  B  for  $2,- 
500,  payable  at  ten  years,  by  taking  10  per 
cent  per  annum  interest  in  advance  for  the 
whole  time  the  note  has  to  run,  he  would 
take  the  whole  of  the  $2,500,  and  B  would 
not  receive  a  dollar,  and  A  would  have  his 
note.  There  must  be  some  limit  to  the  right. 
Where  shall  it  be?  It  seems  to  me  it  should 
be  confined  within  the  limits  existing  when 
first  sanctioned  by  the  courts — that  is  to  say, 
to  such  short- time  paper  as  will,  and  usually 
does,  circulate  or  pass  in  the  course  of  trade, 
according  to  the  long-established  custom  of 
banks.  It  should  not  be  extended  further 
than  ii  was  when  the  courts,  constrained  by 
the  necessities  of  trade,  first  sanctioned  it. 
In  speaking  of  it.  Mr.  Parsons  says :  "There 
seems  .  .  .  to  be  a  strong  disposition  to 
limit  this  practice  to  short  paper,  or  at  least 
not  to  apply  it  to  long  loans  or  discounts.** 
3  Parsons,  Cont.  *131.  There  is  no  valid  rea- 
son for  extending  it  further.  Newell  v.  Na- 
tional Bank,  12  Bush,  57.  "We  should  keep 
within  the  limita  of  the  rule  established  by 
VahWerg  v.  Keaton,  supra.  See  Smith  v.  Par- 
sons, 55  Minn.  520. 

I  think  the  note  and  mortgage  in  question 
are  usurious  and  void. 

Riddickt  J. ,  concurs  with  me  in  this  opin  > 
ion. 
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A  city  ordinance  exactin^^  a  specified 
sum  as  rent  from  a  telegraph  compaay  for 
the  entry  upon  and  occupation  of  the  streets 
with  its  poles  Is  void  under  Laws  1R86,  p.  93,  6  1, 
authorizing  companies  to  operate  telegraph  lines 
on  and  along  all  streets,  without  providing  for 
compensation  to  the  cities. 

(May  20,  1885.) 

A  PPEAL  by  plaintiff  from  a  judgment  of 
IJL  the  Circuit  Court  for  Lauderdale  County, 
in  favor  of  defendant  in  an  action  brought  to 
enforce  payment  of  a  tax.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

M^srs.  Cochran  &  Bozeman  for  appel- 
lant. 

MeMrs.    Mayes  &  Harris  for  appellee. 

Whitfield,  J.,  delivered  the  opinion  of 
the  court : 

The  ground  upon  which  the  ordinance  of 
the  city  of  St.  Louis,  of  which  the  one 
in  this  case  is  said  to  be  a  copy,  is  placed 
in  8t.  Ijotiis  v.  Western  U.  TeUg.  Co.,  148  U. 
S.  92,  37  L.  ed.  380,  and  149  U.  S.  465.  37 
L.  ed.  810,  is  that  the  city  of  St.  Louis  is 
the  absolute  owner  of  the  fee  in  its  streets, 
and  the  charter  powers  of  the  city  are  "self- 
appointed.  "  It  is  expressly  declared  that  St. 
ho\x\%  occupies  "a  unique  position."  "It 
does  not,  like  most  cities,  derive  its  powers 
by  graut  from  the  legislature ;  but  it  framed 
its  own  charter  under  express  authority  from 
the  people  of  the  state,  given  in  the  constitu- 
tion." And  again  it  is  said  :  "This  charter 
is  an  organic  act, — so  defined  in  the  constitu- 
tion,— and  is  to  be  construed  as  organic  acts 
are  construed.  The  city  is,  in  a  very  just 
sense,  an  imperium  in  impet^io.  Its  powers 
are  self-appointed,  and  the  reserved  control 
existing  in  the  general  assembly  does  not  take 
away  this  peculiar  feature  of  its  charter." 
Treating  the  city,  therefore,  as  the  absolute 
and  uncontrolled  proprietor  of  its  streets, 
rent,  which  is,  like  toll,  a  "demand  of  pro- 
prietorship," and  not  like  a  tax,  "a  demand 
of  sovereignty,"  was  declared  to  be  within 
the  power  of  the  city  to  exact.  Meridian  oc- 
cupies a  very  different  attitude  as  to  its 
streets  and  its  power  over  them.  All  the 
power  which  it  has  over  its  streets  is  derived 
from  the  legislature,  whose  power  over  them 
is  "supreme  and  transcendent,"  to  use  Judge 


Note.— That  municipal  charges  for  poles  and 
wires  of  a  telegraph  company  placed  in  its  streets 
are  not  precluded  by  the  interstate  character  of 
the  business,  is  shown  by  Postal  Telegr.  C^bleCo.  v. 
Baltimore  (Md.)  34  L.  R.  A.  161,  and  note.  The 
Maryland  case  was  affirmed  by  the  Supreme  Court 
of  the  United  States  in  156  U.  S.  210,  39  L.  ed.  399. 
The  present  case  is  in  no  way  inconsistent  with  the 
doctrine  there  declared,  as  it  turns  on  the  relation 
of  the  municipality  to  state  authority. 
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Dillon's  language.  We  are  not  advised  by 
the  record  whether  the  fee  in  the  streets  of 
Meridian  is  in  the  city,  or  whether  the  city 
has  a  mere  easement ;  but  it  is  not  denied  that 
the  power  of  the  city  to  deal  with  the  streets 
is  derived  wholly  from  a  charter  granted  by 
the  legislature,  and  hence,  pf  course,  under 
legislative  control.  The  legislature,  bv  the 
Act  of  1886  (Laws  1886,  p.  93),  §  1,  provided 
"that  any  telegraph  company,  chartered  by 
the  laws  of  this,  or  any  other  state  of  the 
United  States,  shall  upon  making  due  com- 
pensation, as  hereinafter  provided,  have  the 
right  to  construct,  maintain,  and  operate  tel- 
egraph lines  ...  on,  across,  and  along 
all  .  .  .  streets,  .  .  ."  etc.,  "pro- 
vided that  *  there  shall  be  no  interference 
with  the  ordinary  use  of  such  streets, '  etc. , 
or  with  'the  convenience  of  any  land  owner, 
more  than  may  be  unavoidable.'  "  The  fol- 
lowing sections  provide  for  compensation  to 
tumpiKe  and  railroad  companies  and  private 
owners  for  the  use  and  occupation  of  their 
"ways,"  "structures,"  or  lands.  No  com- 
pensation was  provided  for  cities,  in  case 
their  streets  should  be  used  ;  but  the  use  and 
occupation  of  so  much  of  the  streets  of  cities 
as  may  be  reasonably  needed  for  the  construc- 
tion and  maintenance  of  telegraph  poles  and 
telegraph  lines  is  expressly  authorized,  with- 
out compensation  to  the  state  or  to  the  cit- 
ies,— municipal  subdivisions  of  the  state. 
Without  this  act  the  appellee  could  not 
have  entered  upon  the  streets  of  the  city  of 
Meridian  for  the  purpose  of  construct ing'and 
maintaining  its  telegraph  lines ;  and  under  it, 
it  could  only  have  so  entered  and  occupied 
its  streets,  with  its  poles,  by  virtue  of  the 
right  of  eminent  domain,  upon  due  compen- 
sation first  made,  had  not  the  terras  of  the 
act  clearly  shown  that  such  compensation 
was  dispensed  with.  Had  such  com|>ensa- 
tion  been  required,  such  damages  awarded, 
in  such  exercise  oiP  the  delegated  right  of 
eminent  domain,  such  compensation  would 
have  been  made,  such  damages  awarded,  for 
the  use  and  occupation  of  said  streets  by  said 
telegraph  company  with  its  poles,  wires,  etc, 
xVnd  it  is  this  identical  use  and  occupation 
for  which  the  city  seeks  here  to  recover  rent 
under  the  ordinance  in  question.  The  ordi- 
nance is  entitled  :  "An  ordinance  to  fix  the 
rent  charged  telegraph  .  .  .  companies 
.  .  .  for  the  use  of  the  streets,"  etc.  It 
is  manifest  that  if  the  state,  having  "supreme 
and  transcendent"  power  over  the  streets  of 
Meridian,  granted  the  appellee  the  right  to 
so  use  and  occupy  the  streets  without  com- 
pensation to  the  state  or  the  city,  then  the 
city  of  Meridian,  a  political,  municipal  sub- 
division of  the  state,  cannot,  by  ordinance, 
affect  the  license  thus  granted.  It  is  revo- 
cable at  the  pleasure  of  the  state,  but  not  of 
the  city,  unless  granted  such  power  by  the 
state,  so  far  as  affects  it. 

It  is  to  be  noted  that  this  is  not  a  tax.  The 
license  is  a  mere  permission  to  enter  the 
streets  of  the  city,  and  so  use  and  occupy 
them,  without  paying  the  damages  usually- 
assessed  and  paid,  when  the  right  of  eminent 
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domain  is  used  for  condcipniDg  rights  of  way 
in  streets,  etc.  It  is  a  permissive  statute. 
What  it  grants  is  a  mere  license,  revocable 
by  the  state.  148  U.  S.  102.  37  L.  ed.  384. 
It  was  not  intended  to  exempt  the  appellee 
from  the  "ordinary  burdens  of  taxation." 
But  this  is  not  a  tax,  and  the  scheme  for  the 
taxation  of  telegraph  companies  is  elsewhere 
fully  provided.  Code  1892,  §§  3880,  8886. 
And  this  scheme  is  directed  to  be  so  arranged 
that  **each  municipality  shall  receive  its  just 
share  of  such  taxes,  proportionately  to  the 
amount  of  propertv  therein  situated." 

The  act  conferring  the  charter  powers,  it 
will  be  noted,  was  passed  prior  to  the  Act  of 
1886,— April  9,  1874.  We  have  nothing  to 
do  with  the  wisdom  of  the  Act  of  1886,  doubt- 
less passed  at  the  instance  of  telegraph  and 
telephone  companies,  but  under  Its  provi- 
sions, feel  constrained  to  affirm  the  judgment. 
See  Dill.  Mun.  Corp.  4th  ed.  §^  701  ei  seq.; 
People  V.  Kerr,  27  N.  Y.  188 ;  Meriwether  v. 
Garrett,  102  U.  S.  472,  26  L.  ed.  197 ;  15  Am. 
&  Eng.  Encyclop.  Law,  p.  988,  and  authori- 
ties cited. 

We  are  not  to  be  understood  as  denying  or 
restrict injr  the  power  of  the  city  to  regulate 
the  use  of  its  streets  within  legal  limits.  8ee 
Elliott,  Roads  &  Streets,  pp.  332,  333.  This 
is  not  an  ordinance  regulating  the  use  of  its 
wires  and  poles  by  the  company,  nor  the  use 
of  the  streets  by  the  company  in  the  occupa- 
tion of  them  by  poles,  but  one  exacting  a 
certain  sum  as  rent,  pure  and  simple,  from 
the  company,  for  the  identical  entry  upon  and 
occupation  of  the  streets  by  the  company, 
with  its  poles,  which  it  was  authorized  by 
the  Act  of  1886  to  make,  without  compensa- 
tion to  the  state  or  city,  in  the  exercise  of  the 
right  of  eminent  domain.  The  act,  it  will 
be  observed,  provides  that  such  use  of  the 
streets  must  not  interfere  with  their  ordinary 
use  as  such.  In  Clinton  v.  Cedar  Uapids  db 
H.  K  R.  Co.,  24  Iowa,  469,  Dillon,  Ch.  J., 
speaking  for  the  court,  says:  "By  virtue  of 
these  charter  provisions,  and  this  ownership 
of  the  fee,  the  city  claims  that  it  has  the  ex- 
clusive control  of  the  streets,  and  therefore 
it  may  consent  to  or  prohibit,  as  by  its  com- 
mon council  it  shall  deem  best  for  the  pub- 
lic interest,  the  use  of  its  streets  for  railway 
purposes,  and  that  the  courts  cannot  interfere 
with  or  control  the  decision  of  the  common 
council  respecting  this  matter,  whatever  that 
decision  may  be.  If  these  were  all  the  pro- 
visions of  the  law  applicable  to  this  subject, 
the  position  of  the  city  might,  and,  I  think, 
would,  be  well  taken."  He  then  proceeds  to 
notice  two  other  statutes  of  similar  purport 
with  our  Act  of  1886,  mpra,  as  affecting  this 
question,  and  then,  at  page  473,  continues : 
"  But  it  is  a  mistake  to  suppose  that,  where 
the  fee  of  the  streets  is  in  the  city,  in  trust 
for  the  public,  the  city  is  constitutionally 
and  necessarily  entitled  to  compensation,  the 
same  as  a  private  proprietor  holding  the  fee. 
.  .  .  The  constitutional  provision  is  that 
private  property  shall  not  be  taken  for  pub- 
lic use  without  just  compensation  to  the 
owner.  .  .  .  The  streets  of  the  city  are 
not  the  private  property  of  the  corporation 
in  such  a  sense  that  the  legislature  cannot, 
so  far  as  regards  the  corporation,  authorize 
29  L.  R.  A. 


the  same  to  be  used  for  any  public  purpose 
for  which  it  may  see  fit,  unless  it  makes  com- 
pensation to  the  city  for  such  use."  We  re- 
fer specially  to  the  entire  reasoning  in  this 
case.  Of  course,  the  use  of  the  streets  by  the 
telegraph  company  is  "subject  to  all  reason- 
able police  and  other  regulations,"  in  Judge 
Dillon's  language  in  another  part  of  this 
opinion ;  and,  as  we  have  shown,  no  ques- 
tion of  taxation  is  here  involved,  nor  any 
private  rights  of  any  "land  owner."  The 
case  of  I^naher  v.  StcUe,  8  Smedes  &  M. 
649,  though  not  referred  to  by  counsel,  has 
not  escaped  our  careful  attention.  We  are 
disposed  to  think  that  the  decision  in  that 
case  may  possibly  be  upheld  on  the  ground 
that,  as  urged  by  the  distinguished  counsel 
for  appellee, —the  late  Judge  William  Yer- 
ger, — the  charter  of  the  railroad  company 
expressly  stipulated  that  the  company  could 
not  make  its  road  "sb  as  to  interfere  with 
the  passage  of  any  of  the  public  streets  of 
the  town  •"  from  which  it  might  have  been 
argued,  as  he  did  argue,  that  the  tracks  could 
not  be  laid  in  the  streets  at  all,  so  far  as  the 
railroad's  charter  power  to  do  so  was  con- 
cerned. It  would  seem  that  the  court,  how- 
ever, went  rather  on  the  ground  that,  as 
stated  in  the  opinion,  "the  Statute  of  1823 
reserved  to  the  legislature  the  right  to  dis- 
pose of  the  entire  two  sections  of  land  desig- 
nated by  the  commissioners  to  locate  the  seat 
of  government,  except  the  streets, "  etc.,  and 
hence  that  "this  vested  the  title  to  the  streets 
in  the  corporation  of  the  city,  and  deprived 
the  legislature  of  the  power  to  dispose  of 
them,  except  so  far  as  the  jus  publicum,  or 
the  right  of  eminent  domain,  might  author- 
ize it."  If  the  decision  is  sound, — and  it 
must  be  remembered  that  Mr.  Justice  Thacher 
dissented,— it  is  only  on  the  first  ground. 
Otherwise  the  decision,  like  the  general  lan- 
guage of  the  opinion  of  the  majority  of  the 
court,  speaking  through  Mr.  Justice  Clayton, 
is  justly  amenable  to  the  criticism  pronounced 
on  it  by  Judge  Dillon  in  the  second  volume 
(4th  ed.)  of  his  work  on  Municipal  Cor- 
porations (sec.  701,  notes,  p.  834),  where  be 
says :  "A  different  view  has  been  sometimes 
taken.  Thus,  in  Donnaher  v.  State,  8  Smedes 
&  M.  649,  the  court  decided  that,  where  the 
statute  under  which  a  city  was  laid  out  vested 
the  title  of  the  streets  in  the  city,  such  streets 
cannot  be  subjected  to  the  use  of  a  railroad 
without  the  consent  of  the  city,  unless  the 
damages  to  the  city  are  assessed  and  paid. 
In  other  words,  the  legislature  can  only  in- 
terfere with  the  use  of  the  streets  of  the  city 
by  its  exercise  of  the  right  of  eminent  do- 
main ;  and  if  it  exercise  this  right  it  must 
compensate  the  city.  But  this  conclusion 
seems  to  have  been  adopted  without  sufficient 
reflection,  and  is  undoubtedly  erroneous;" 
citing  authorities.  "The  ground  on  which 
the  city  of  Jackson  stands  was  given  to  the 
state  of  Mississippi  by  the  general  govern- 
ment." as  said  by  Judge  Yerger  in  his  brief  ; 
and  this  fact,  connected  with  the  "reserva- 
tion of  the  right  of  the  legislature  to  dispose 
of  the  entire  two  sections  of  land,  except  the 
streets, "  etc. ,  hereinbefore  adverted  to  as  em- 
phasized by  the  court,  seems  to  have  con- 
fused Judge  Clayton, — at  least  to  have  left 
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him  with  rather  iDdistinct  conceptions  of 
the  power  of  the  legislature,  generally,  to 
deal  with  the  streets  of  a  city.  For  we  find 
him  saying  (page  660)  that  **  this  principle 
[of  compensation  being  made  for  private 
property  taken  for  public  use]  applies  as 
forcibly  to  the  streets,  in  this  instance,  as 
to  private  property  in  other  cases;**  seem- 
ingly holding  that  the  streets  of  Jackson  are 
its  **  private  property, "  in  the  same  sense  that 
Any  individual's  property  is  his  ** private 
property.  **  And  the  case  immediately  cites 
Tuckahoe  Canal  Co.  v.  Tuckahoe  d:  J.  R.  R. 
Co.,  11  Leigh.  76,  86  Am.  Dec.  374,  which 
is  one  of  a  canal  company  against  a  railroad 
company;  both  private  (not  municipal)  cor- 
porations. And  a  more  extraordinarv  thing 
still  is  the  announcement,  on  page  6ol,  that 
''at  present  we  are  stronely  inclined  to  the 
belief  that  the  owners  of  lots  adjacent  to  the 


track  nf  the  railroad  will  have  no  claim  to 
compensation,  because  they  have  no  right  of 
soil  in  the  streets,"— a  proposition  the  con- 
verse of  which  is  everywhere  now  established 
law.  We  are  not,  of  course,  saying  here 
anything  as  to  the  streets  of  Jackson,  but 
are  merely  puttine  this  Case  of  Donnaher  io 
its  only  solvable  lieht,  as  to  the  particular 
decision  therein  made,  if  in  that  light  it  be 
solvable.  In  so  far  as  the  general  language 
of  the  opinion  of  the  court  In  that  case  con- 
flicts with  the  views  herein  announced,  it  is, 
as  said  by  Judge  Dillon,  ''undoubtedly  er- 
roneous, "  and  is  to  that  extent  hereby  over- 
ruled. 
Affirmed, 

Hon,  J.  A.  P.  Campbell  presided,  as 
special  judge,  in  place  of  Wooas*  •/.,  sick, 
during  the  time  this  case  was  decided. 
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John  A.  ARMSTRONG,  Appt,, 

V, 

Robert  AUSTIN. 
( 8.C ) 

1.  Falliireoftlieollloertoiiidezamort- 
g^ai^  is  not  fiital  to  its  validity,  in  tue  ab- 
senoe  of  any  statute  making  the  iodeziDg  a  part 
of  the  recording. 

8«  A  morturaire  coverinir  both  real  and 
personal  property  was  properly  re- 
corded in  a  lien  and  mortgage  booli,  under 
Rev.  Stat.  1872,  p.  42S,  ohap.  82, 1  2,  requiring  a 
real-eetate  mortgage  to  be  recorded  in  the  regis- 
ter's office,  without  specifying  in  what  book  the 
record  should  be  made. 

8«  Failure  ofasubecribin^  witness  to  a 
wkortf^m^^  to  si^n  the  affidavit  made  by 
him  does  not  invalidate  the  affidavit,  in  the  ab- 
sence of  a  statute  or  riile  of  court  requiring  such 
signing. 

4*  A  point  as  to  ▼arianoe  in  the  clerk's 
sifi^natnre  to  the  certificate  of  record  and  to 
the  affidavit  attached  to  a  mortgage,  not  raised 
before  a  master  or  passed  upon  by  him  or  raised 
by  any  exception  to  bis  report,  cannot  be  con- 
sidered by  the  court  in  passing  upon  such  report, 
for  the  purpose  of  invalidating  the  mortgage. 

(September  i»,  1806.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Common  Pleas  Circuit  Court  for  Ker- 
shaw County  in  favor  of  defendant  in  an  ac- 
tion brought  to  foreclose  a  mortgage.  Be- 
verted. 

The  master's  report  was  as  follows: 
"This  is  an  action  for  the  foreclosure  of  a 
mortgage  on  real  estate.  In  1871  John  Ooff 
and  others  gave  a  mortgage  of  the  real  estate 
in  question  to  the  plaintiff,  J.  A.  Armstrong. 
Subsequently  Ooff  sold  part  of  the  land  to 
the  defendant,  Robert  Austin.     The  defend- 

NoTB.— For  index  as  part  of  records,  see  also 
Dewey  v.  Sugg  (N.  C.)  U  L.  B.  A.  808,  and  note. 
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ant,  Austin,  sets  up  the  plea— First,  that  be 
was  a  purchaser  without  notice  of  encum- 
brance upon  the  land ;  that  the  mortgage 
was  not  recorded  in  the  book,  in  the  office 
of  the  register  of  mesne  convevances,  kept 
for  the  purpose  of  recording  deeds  and  mort- 
gages, and  that  the  law  reauired  them  to  be 
so  recorded  in  separate  books.  By  reference 
to  the  mortgage  ft  will  be  seen  that  it  was 
recorded  in  Lien  and  Mortgage  Book  No.  2, 
pages  356  and  857.  Now,  I  can  find  nothing 
in  the  Qeneral  Statutes  of  this  state  in  force 
at  that  time  requiring  the  clerk  to  record 
mortgages  of  real  estate  in  a  book  separate 
from  mortgages  of  personal  property.  This 
mortgage  is  a  mixed  mortgage,  and,  oy  refer- 
ence to  the  set  of  books  in  which  it  was  re- 
corded, it  will  be  seen  that  it  was  the  custom 
at  that  time  to  so  record  mixed  mortgages 
in  this  set  of  books.  So  I  hold  that  Rol^rt 
Austin  had  constructive  notice  of  the  mort- 
gage, and  bought  subject  to  it.  Another 
defense  raised  by  defendant's  attorney  is  that 
the  mortgage  was  not  properly  probated,  the 
affidavit  not  being  signed.  The  following 
is  a  copy  of  the  affidavit :  *South  Carolina, 
Kershaw  County.  Personally  appeared  Wm. 
M.  Shannon,  and  made  oath  that  he  saw  J. 
A.  Armstrong,  John  Goff,  W.  W.  Goff,  Sarah 
Yates,  and  Margaret  Ooff  sign  and  seal  the 
within  lien  and  mortgage,  and  that  he,  with 
Arthur  P.  Linning,  witnessed  the  execution 
thereof.  Sworn  to  before  me,  this  18th  day 
of  February,  A.  D.  1872.  C.  Shiver.  Clerk. ' 
Under  the  head  of  'Affldavit*,'  in  1  Am.  & 
Eng.  Encyclop.  Law,  I  find  it  laid  down  that 
the  signing^  of  an  affidavit  is  not  necessary 
unless  it  is  required  by  statute  that  the 
party  making  the  affidavit  sign  it.  While  it 
IS  the  custom  in  this  state  for  affidavits  to  be 
signed,  I  can  find  no  statute  requiring  it.  So 
I  hold  that  the  probate  of  the  mortgage 
in  question  is  properly  executed.  The  case 
of  Woolfolk  V.  GranitenUe  Mfg.  Co.,  22  8.  C. 
832,  cited  by  defendant's  attorney,  does  not 
apply  here.  There  the  party  who  took  the 
affidavits  was  not  duly   qualified   to  take 
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an  affidavit  in  this  state.  In  the  Revised 
Statutes  of  South  Carolina,  adopted  in  1872, 
under  Uie  chapter  on  *Clerk$  of  Court'  (sec. 
15),  the  clerk  is  invested  with  the  authority 
to  administer  oaths,  etc.  I  have  made  dili- 
gent search  for  the  index  to  Book  2  of  Liens 
and  Mortgages,  but  cannot  find  it.  I  found 
the  index  to  Book  1  of  this  series,  for  the 
year  1871,  and  also  the  index  from  1876  to 
the  end  of  the  series.  The  defendant  also  con- 
tends that  he  entered  into  an  agreement  with 
plaintiff  to  give  plaintiff  a  certain  amount 
of  cotton  in  satisfaction  of  his  mortgage,  and 
that  be  did  k)  deliver  to  the  plaintiff  the 
cotton.  The  evidence  shows  that  Robert  Aus- 
tin did  give  some  cotton  to  the  plaintiff, 
but  it  was  for  rent  of  the  land. 

*" Therefore  I  find  as  matter  of  fact:  (1) 
That  on  the  18th  day  of  February,  1872, 
John  Goff  and  William  W.  Ooff  made  and  de- 
livered to  plaintiff  their  promissory  note  in 
writing,  and  thereby  promised  to  pay  to 
plaintiff  the  sum  of  152  ^i^  dollars  on  or  be- 
fore the  first  of  November,  1872,  and  if  not 
paid  at  maturity  then  to  bear  interest  at  2 
per  cent  per  month.  (2)  That  at  the  date  of 
said  note,  and  as  collateral  for  the  pavment 
of  said  note,  the  said  John  Goff  and  W.  W.. 
Goff,  together  with  Sarah  Yates  and  Margaret 
Goff,  did  grant,  bargain,  sell,  and  release, 
by  wav  of  mortgage,  to  the  said  plaintiff,  the 
land  described  in  the  complaint.  (8)  That 
said  mortgage  was,  on  the  18th  day  of  Feb- 
ruary, 1872,  recorded  in  the  clerk's  office  for 
Kershaw  county,  in  Lien  and  Mortgage  Book 
No.  2,  pages  856  and  357.  (4)  That  there  is 
remaining  due  and  unpaid  upon  said  note  and 
mortgage  up  to  date  of  this  report  the  sum 
of  three  hundred  and  thirty-five  ^Vxt  dollars 
r$835.40).  (5)  That  part  of  the  mortgaged 
premises  were,  subsequent  to  the  date  and  re- 
cording of  said  mortgage,  sold  and  conveyed 
by  the  said  John  Goff,  W.  W.  Goff,  Sarah 
Yates,  and  Margaret  Goff  to  the  defendant, 
who  is  now  in  possession  of  the  premises  de- 
scribed in  the  complaint.  (6)  That  the  de- 
fendant, Robert  Austin,  rented  the  land  in 
question  from  plaintiff,  and  paid  the  rent  in 
cotton  for  the  years  1885,  1886,  and  1887,  but 
refused  to  pay  rent  in  1^,  and  has  not  paid 
any  since. 

**!  conclude  as  matter  of  law: 

•*  (1)  That  the  defendant,  Robert  Austin, 
had  constructive  notice  of  the  mortgage  of 
John  Goff  and  others  to  J.  A.  Armstrong, 
and  bought  the  land  subject  to  said  mort- 
gage : 

**  (2)  That  the  probate  of  the  mortgage  in 
question  is  sufficient,  and  that  it  was  not 
necessary  for  the  affidavit  to  have  been  signed 
bv  the  deponent ; 

**  (3)  That,  the  condition  of  the  mortgage 
having  been  broken,  the  property  should  be 
sold,  the  equity  of  redemption  barred,  and 
the  proceeds  of  sale  applied  to  the  payment 
of  the  mortgage  debt. " 

To  this  report  the  following  exceptions 
were  filed : 

•*  (1)  That  the  master  erred  in  holding  that 
Robert  Austin  rented  the  land  in  question 
from  plaintiff,  such  conclusion  being  irrele- 
vant to  the  issue,  unwarranted  by  the  alle- 
gations of  the  complaint,  and  contrary  to  the 
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evidence.  (2)  That  the  master  erred  in 
holding  that  Robert  Austin  had  constructive 
notice  of  the  mortgage  of  John  Goff  and 
others  to  J.  A.  Armstrong,  and  bought  the 
land  subject  to  said  mortgage,  as  said  mort- 
gage was  recorded  in  an  improper  book,  and 
no  proof  was  adduced  to  show  that  said  mort- 
gage was  ever  indexed  as  required  by  law. 
(8)  That  the  master  erred  in  holding  that 
the  probate  of  the  mortgage  in  question  waa 
sufficient,  and  that  it  was  not  necessary  for 
the  affidavit  to  have  been  signed  by  deponent, 
as  the  evidence  showed  that  there  was  no 
name  signed  to  said  affidavit,  and  there  waa 
no  iurat  affixed  thereto,  in  that  there  was  no 
seal,  and  the  name  of  no  officer  authorized  by 
law  to  administer  oaths,  and  that  said  affi- 
davit is  inherently  insufficient  in  itself.  ,  (4) 
That  the  master  erred  in  his  third  conclusioD 
of  law,  because  it  would  be  inconsistent  and 
illegal  if  one,  any,  or  all  of  the  exceptiona 
in  the  premises  are  correct.  ** 

After  hearing  argument  upon  the  excep- 
tions Bextbt,  t/.,  delivered  the  following 
opinion : 

**  This  is  an  action  for  foreclosure  of  a  mort- 
gage on  real  estate.  The  cause  was  heard  by 
ine  on  defendant's  exceptions  to  the  report  of 
the  master,  wherein  he  decided  in  favor  of  the 
plaintiff,  and  held  that  the  mortgage  should 
be  foreclosed,  and  the  property  sold.  The 
testimony  on  both  sides  is  meager  and  unsat- 
isfactory, and  some  of  it  offered  by  the  plain- 
tiff was  inadmissible,  but  not  objected  to. 
The  complaint  alleges  that  on  13th  February, 
1872,  John  Goff  and  William  W.  Goff  made 
and  delivered  to  this  plaintiff  their  promis- 
sory note  for  $152.10,  to  mature  Ist  Novem- 
ber, 1872.  with  interest  at  2  per  centum  per 
month  after  maturity ;  that,  as  collateral  for 
the  payment  of  said  note,  the  said  John  and 
William  W.  Goff.along  with  Sarah  Yates  and 
Margaret  Goff,  mortgaged  to  the  plaintiff  the 
land  in  question,  some  200  acres;  that  said 
mortgage  was  duly  proved  and  recorded,  the 
mortgage  and  the  recording  being  of  even 
date  with  the  note ;  that  two  payments  were 
made  on  said  note,  $45  on  12th  November, 
1872,  and  $100  on  9th  March,  1875 ;  'that  the 
mortgaged  premises  were,  subsequent  to  the 
date  and  recording  of  said  mortgage,  sold 
and  conveyed  by  the  said  John  Goff,  W,  W. 
Goff.  Sarah  Yates,  and  Margaret  Goff  to  the 
defendant,  who  is  now  in  the  possession  of 
said  premises. '  Austin,  the  defendant,  ad- 
mits that  the  parties  named  above  sold  and 
conveyed  the  land  to  him,  or,  rather,  *a  part 
of  the  tract  of  land ;'  and  he  avers  'that  he 
was  a  purchaser  for  valuable  consideration 
without  legal  notice  of  any  prior  encum- 
brance, the  proper  index  in  the  office  of  the 
register  of  mesne  conveyances  for  Kershaw 
county,  relating  to  real  estate,  not  showing 
that  any  mortgage  on  said  tract  of  land  had 
been  recorded  in  the  proper  books  of  said  of- 
fice. •  And  he  'therefore  denies  that  the  mort 
gage  set  forth  in  the  complaint  was  properly 
or  duly  recorded,'  and  •denies  that  he  had 
legal  notice  of  the  same. '  For  a  further  de- 
fense he  alleges  that  he  learned  of  plaintiff's 
claim  in  1885,  and  that  he  agreed  to  pay  him 
three  bales  of  cotton  to  satisfy  saia  claim ; 
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and  that  he  did  pay  the  three  bales,  in  full 
satisfaction  of  plaintiff's  claim,  paying  oae 
bale  in  1885,  one  bale  in  1886,  and  one  in  1887. 
The  evidence  before  the  master  fails  to  show 
at  what  time,  or  on  what  terms,  the  defendant 
entered  into  possession ;  but  the  complaint 
al  leges  that  he  purchased  and  had  a  convey- 
ance from  the  makers  of  the  mortgage  'sub- 
sequent to  the  date  and  recording  of  said 
mortgage.'  The  plaintiff  in  his  testimony 
admits  the  payment  of  the  cotton,  but  says 
H  was  paid  him  as  rent.  If  such  be  the  case, 
DO  evidence  is  adduced  to  show  when  the 
plaintiff  ceased  to  regard  the  defendant  as  a 
purchaser  in  possession,  and  began  to  regard 
him  as  a  tenant.  He  says :  'I  never  received 
anythinflr  from  him  myself  from  1871  to  1885. 
Mr.  Mc  Do  wall  did  [his  agent].' 

"My  view  of  the  case,  however,  makes  it 
unnecessary  to  clear  up  the  confusion  as  to 
this  payment  of  cotton,  or  to  decide  whether 
it  was  paid  as  rent  or  as  satisfaction  of  the 
plaintiff's  mortgage  claim.  The  plaintiff's 
allegation  that  the  land  was  sold  and  con- 
veyed to  the  defendant  subsequent  to  the  date 
and  recording  of  the  mortgage  leaves  only  one 
question  to  be  decided,  viz.  :  Was  the  de- 
fendant, Austin,  a  subseijuent  purchaser  for 
valuable  consideration  without  notice?  In- 
deed, the  question  may  be  framed  more 
flimply  still,  thus :  Was  the  defendant  a  sub- 
sequent purchaser  without  notice?  For  no 
issue  is  raised  as  to  the  consideration.  The 
master  held  that  the  defendant  must  be 
charged  with  constructive  notice.  Froji  this 
conclusion  of  law  I  am  compelled  to  dissent. 
The  mortgage  in  question  was  a  mixed  mort- 
gage,— a  lien  and  a  mortgage, — embracing  a 
lieu  on  crops,  a  lien  on  mules,  and  a  lien  on 
real  estate.  It  was  an  agricultural  lien,  a 
chattel  mortgage,  and  a  mortgage  of  real  es- 
tate, all  in  one.  It  was  executed  in  1872,  ac- 
cording to  the  evidence  and  the  ple&dings, 
although  on  its  face  it  says  1871.  At  that 
time  the  law  with  reference  to  recording  re- 
quired that  a  book  of  a  certain  size  be  used, 
and  that  the  proof  must  be  recorded  with  the 
writing,  ana  that  to  the  records  indexes 
should  be  prepared,  in  books  of  a  size  pre- 
scribed. The  law  also  required  that  convey- 
ances of  real  estate  should  be  recorded  in 
books  kept  for  that  purpose.  Sec  Uev.  Stat. 
187a  (chapter  on  Register;  Mesne  Conoeyanee) 
p.  l88,  §  5.  The  mortgage  shows  that  it  was 
tiled  the  13th  of  February,  1872,  and  're- 
corded same  day  in  Lien  and  Mortgage  Book 
No.  2,  pages  356  and  357. '  Tlie  report  of  the 
master  shows  that  there  was  no  index  to  this 
'Book  No.  2,'  while  there  was  to  'Book  No. 
1'  and  others.  There  is  no  evidence  that  it 
was  recorded  in  the  book  kept  for  the  record- 
ing of  conveyances  of  real  estate.  All  that 
is  shown  by  the  testimony  is  that  it  was  re- 
corded in  *Lien  and  Mortgage  Book  No.  2, ' 
to  which  there  was  no  index.  As  a  mortgage 
of  real  estate,  it  surely  should  have  been  re- 
corded in  the  book  kept  for  that  purpose. 
But  it  is  urged  that,  being  a  mixed  mortgage, 
it  was  proper  and  sufficient  to  record  it  in  the 
Lien  and  Mortgage  Book.  This  view  1  can- 
not assent  to.  It  is  held  that,  when  a  mort- 
gage includes  both  real  and  personal  prop- 
erty, it  should  be  recorded  both  as  a  mortgage 
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of  realty  and  a  chattel  mortgage.  See  20 
Am.  &  Eng.  Encyclop.  Law,  p.  558.  The 
position  of  the  sui)sequent  purchaser  is  to  be 
considered.  When  he  contemplates  purchas- 
ing a  tract  of  land,  and  desires  to  be  informed 
as  to  prior  encumbrances,  does  the  law  re- 
quire him  to  look  in  the  books  of  record  of 
agricultural  liens  and  chattel  mortgages?  Is 
it  not  sufficient  that  he  inspect  the  records 
of  mortgages  or  conveyances  of  real  estate  in 
books  required  by  law  to  be  kept  for  that 
purpose?  It  must  be  great  injustice,  and  an 
undue  and  unauthorized  stretching  of  the  law 
of  notice,  to  hold  that  the  defendant,  Austin, 
is  to  be  charged  in  conscience  with  construct- 
ive notice  of  the  Armstrong  mortgage.  Had 
the  defendant  been  purchaser  of  one  of  the 
mules  covered  by  the  same  mortgage,  the  case 
might  be  different. 

'*In  addition  to  the  foregoing  ground,  the 
defendant  excepts  to  the  finding  of  the  master 
that  the  probate  of  the  mortgage  was  suffi- 
cient. This  exception  must  be  sustained,  and 
the  master's  report  overruled,  on  this  ground 
also.  Indorsed  on  the  mortgage  is  the  form 
of  an  affidavit  of  one  of  the  witnesses  to  the 
mortgage,  the  late  William  M.  Shannon, 
Esq. ,  but  it  is  not  signed  by  Mr.  Shannon. 
And  the  jurat  is  signed  only  'C.  Shiver, 
Clerk*,  in  handwriting  entirely  different 
from  the  'C.  Shiver,  Clerk,'  which  follows 
the  indorsement  of  the  filing  and  recording. 
Yet  both  indorsements  bear  the  same  date, — 
13th  February,  1872.  Assuming  that  one  'C. 
Shiver'  was  clerk  of  the  court  at  that  time, 
it  is  assuming  too  much  to  say  that  the  *C. 
Shiver'  of  the  jurat  is  his  signature.  There 
is  no  proof  that  it  is  his  signature,  and  no 
evidence  as  to  which  of  the  two  signatures 
is  his.  Nor  does  it  appear  that  the  writer 
was  clerk  of  the  court,— simply  'Clerk  ;*  not 
even  'C.  C.  P.'  And  there  is  no  seal.  It 
may  be  that  the  signature  of  Mr.  Shannon 
is  not  necessary  to  make  the  affidavit  suffi- 
cient, as  seems  to  be  the  holding  of  the  su- 
preme court  in  t\ilUr  v.  Missroon,  35  S.  C 
331.  It  ma^  be  that  the  failure  to  affix  the 
seal  to  the  signature  of  the  clerk  of  the  court 
would  not  prevent  due  probate.  It  may  he 
that  a  court  may  take  judicial  notice  of  tlie 
fact  that  in  1872  one  C.  Shiver  was  clerk  of 
the  court  for  Kershaw  county.  Still.  I  can- 
not hold  that  the  mortgage  in  question  was 
duly  and  sufficiently  probated  when  the  jurat 
is  signed  only  'C.  Shiver,  Clerk,  'without 
any  testimony  that  such  was  the  signature  of 
the  C.  Shiver  who  may  have  been  clerk  of  the 
court.  In  the  absence  of  the  signature  of  the 
affiant,  especially,  there  should  be  clear  proof 
that  the  affidavit  was  made  before  the  officer 
authorized  by  law  to  administer  oaths  and 
take  affidavits  in  such  cases.  There  is  no  such 
proof.  It  Is  therefore  ordered,  adjudged,  and 
decreed  that  the  report  of  the  master  here  in 
be,  and  the  same  is  hereby,  overruled.  Or- 
dered, further,  that  the  complaint  he  dis- 
missed, with  costs  to  the  defendant." 

The  plaintiff  excepted  to  said  decree  on  the 
following  grounds  **  (1)  That  his  hoac^ 
erred  in  holding  that  the  mortgage  of  plaio- 
tlff  was  not  properly  recorded,  and  was  not 
constructive  notice  to  the  defendant.  (2) 
That  his  honor  erred  in  holding  that  there  is 
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'bo  evidence  that  the  book  in  which  the  said 
mortgage  was  recorded  was  a  book  kept  for 
the  record  of  mortgages  of  real  estate.  (3) 
That  his  honor  erred  in  holding  that  the  said 
mortgage  was  not  properly  probated  for  pur- 
poses of  record.  (4)  That  his  honor  erred  in 
holding,  in  effect,  that  he  would  not  take 
judicial  notice  that  C.  Shiver  was  clerk  of 
the  court  at  the  time  of  the  record  of  the  mort- 
gage, and  in  holding  that  his  signature,  *C. 
Shiver,  Clerk,*  was  not  a  sufficient  attesta- 
tion of  the  affidavit.  (5)  That  his  honor 
erred  in  holding  that  there  was  no  evidence 
that  the  signature  to  the  affidavit  was  in  the 
handwriting  of  C.  Shiver,  the  clerk,  and  in 
partly  basing  his  decree  on  that  ground,  when 
no  such  question  was  made  before  the  mas- 
ter, or  in  the  defendant's  exceptions  to  the 
master's  report,  and  it  was  never  questioned 
before  the  master  that  the  signature  was  that 
of  C.  Shiver,  the  clerk  of  the  court.  (6) 
That  his  honor  erred  in  overruling  the  mas- 
ter's report  and  dismissing  the  complaint." 

Messrs,  J.  T.  Hay  and  W.  D.  Trantkam, 

for  appellant: 

A  failure  to  enter  on  the  index  does  not  af- 
fect the  recording. 

1  Jones,  Mortg.  §  553;  20  Am.  &  Eng. 
Encyclop.  Law,  p.  5o3. 

It  cannot  be  contended  that  Armstrong  can 
be  held  responsible  for  the  loss  of  any  part  of 
the  public  records;  and  because  the  index  was 
not  in  the  office  in  1894,  it  does  not  follow  that 
it  was  not  there  in  1872. 

20  Am.  &  Eng.  Encyclop.  Law,  p.  602. 

Weight  must  be  attributed  to  usage  as  to  the 
books  m  which  records  are  made. 

20  Am.  &  Eng.  Encyclop.  Law,  p.  560. 

The  statutory  duty  to  record  his  conveyance, 
which  is  imposed  upon  the  grantee  for  the 
benefit  of  subsequent  purchasers,  is  sufficiently 
discharged  when  the  grantee  has  duly  deposit- 
ed a  valid  instrument  for  record,  and  the 
grantee  must  be  protected  thereby,  even 
though  the  recorder  incorrectly  transcribes 
this  instrument  upon  the  records,  or  fails  to 
record  it  at  all. 

20  Am.  &  Eng.  Encyclop.  Law,  p.  678; 
Wade,  Notice,  ^  162. 

No  question  having  been  made  before  the 
master  as  to  the  signature  of  C.  Shiver,  clerk, 
or  raised  by  an  exception,  his  honor,  the  cir- 
cuit judge,  could  not  entertain  such  objection 
when  made  before  him. 

Griffin  v.  Oriffln,  20  S.  C.  489. 

Messrs.  B.  B.  Clarke  and  J.  D.  Danlap 
for  respondent. 

MolTer*  .Ch.  «/.,  delivered  the  opinion  of 
the  court : 

The  only  question  presented  by  this  appeal 
is  whether  the  mortgage  sought  to  be  fore- 
closed in  this  action  was  duly  recorded  8i» 
as  to  affect  the  defendant,  a  subsequent  pur- 
chaser of  the  mortgaged  premises,  with  con- 
structive notice  of  said  mortgage.  In  the 
complaint  it  is  alleged  "^that  said  mortgage 
was  duly  proved,  and  on  the  13th  day  of  Feb- 
ruary, A.  D.  1872,  recorded  in  the  clerk's 
•  office  for  Kershaw  county,  in  the  Mortgage 
Book  No.  2,  pages  356  and  357."  To  this 
allegation  the  defendant  in  his  answer  re- 
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sponded  as  follows:  "This  defendant  avers 
that  he  was  a  purchaser  of  a  part  of  the  said 
tract  of  land  for  a  valuable  consideration, 
without  legal  notice  of  any  prior  encum- 
brance on  same,  the  proper  index  in  the  office 
of  the  register  of  mesne  conveyances  for 
Kershaw  county  relating  to  real  estate  not 
showing  that  any  mortgage  on  said  tract  of 
land  h^  been  recorded  in  the  proper  books 
of  said  office.  The  defendant,  therefore, 
denies  that  the  mortgage  set  forth  in  the  com- 
plaint was  properly  or  duly  recorded  in  the 
office  of  the  clerk  for  Kershaw  county,  and 
that  he  had  legal  notice  of  the  same. "  The 
case  was  referred  to  the  master,  who  made 
his  report,  sustaining  the  validity  of  the 
mortgage,  and  recommending  that  the  mort- 
gagea  premises  be  sold,  and  the  proceeds  ap- 
plied to  the  payment  of  the  mortgage  debt, 
the  amount  of  which  was  ascertained  in  his 
report.  To  this  report  the  defendant  excepted 
upon  the  grounds  set  out  in  the  **case,''  and 
the  case  was  heard  by  his  honor,  Jttdge  Benet, 
upon  the  report  and  exceptions  thereto,  who 
rendered  judgment  overruling  the  master  and 
dismissing  the  complaint.  From  that  judg- 
ment plaintiff  appeals  upon  the  several 
grounds  set  out  in  the  record.  We  think  it 
due  to  the  parties,  as  well  as  to  the  circuit 
judge,  that  the  report  of  the  master,  together 
with  the  exceptions  thereto,  as  well  as  the 
decree  of  the  circuit  judge  and  the  grounds  of 
appeal  therefrom,  should  be  incorporated  in 
the  report  of  the  case. 

It  is  very  obvious  that,  if  the  case  should 
be  made  to  turn  upon  the  only  issue  (so  far 
as  this  appeal  is  concerned)  presented  by  the 
pleadings,  the  only  question  to  be  decided 
would  be  whether  the  failure  to  index  (if, 
indeed,  there  was  such  failure)  would  be 
fatal  to  the  validity  of  the  recording  of  the 
mortgage  so  far  as  to  affect  subsequent  pur- 
chasers with  constructive  notice  thereof.  For 
in  the  complaint  it  is  distinctly  alleged  that 
the  mortgage  was  duly  recorded  on  the  day  of 
its  date,  and  that  allegation  is  not  denied  in 
the  answer,  except  in  the  form  above  quoted, 
which  is  based  solely  upon  the  ground 
of  the  failure  to  index,  as  the  defendant  says 
that  he  **  therefore"  denies  that  the  mortgage 
was  duly  recorded  :  that  is,  for  that  reason, 
alone,  is  the  validity  of  the  recording  denied. 
So  that  our  first  inquiry  is  whether  the  al- 
leged failure  to  index  is  fatal  to  the  validity 
of  recording.  So  far  as  we  are  informed,  we 
have  no  direct  decision  upon  that  question 
in  the  state.  We  must  therefore  resort  to 
the  aid  of  reason  and  authorities  elsewhere. 
In  the  first  place,  it  will  be  observed  that 
statutes  requiring  mortgages  and  like  papers 
to  be  recorded,  so  as  to  operate  as  notice  to 
subsequent  creditors  or  purchasers,  contain 
no  provision  requiring  such  records  to  be 
indexed.  That  requirement  is  found  in  an- 
other statute,  prescribing  the  duties  of  regis- 
ters of  mesne  conveyances  and  clerks  of  court 
in  the  counties  where  such  clerks  are  ex 
officio  registers.  It  would,  therefore,  seem 
that  when  a  paper  required  to  be  recorded, 
in  order  to  operate  as  notice,  liad  been  spread 
upon  the  books  of  the  proper  office,  all  re- 
quirements of  the  statute  have  been  complied 
with,  and  the  fact  that  the  clerk  or  register 
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has  failed  to  comply  with  the  provisions  of 
another  statute  requiring  such  officer  to  keep 
an  index  of  such  books  should  not  affect  the 
validity  or  effect  of  the  record.  There  is 
nothing  in  the  statute  making  the  indexing 
any  part  of  the  recording ;  and  therefore  the 
failure  of  the  officer  to  perform  a  duty  im- 
posed upon  him  by  a  separate  statutory  pro- 
vision, while  it  may  subject  him  to  an  action 
at  the  instance  of  a  party  who  may  suffer  by 
his  default,  yet  cannot  affect  the  validity  or 
effect  of  the  "recording.  In  support  of  these 
views  we  have  been  able  to  nnd  two  cases 
from  other  states  in  which  the  point  has 
been  distinctly  decided — Bishop  v.  Schneider, 
46  Mo.  472,  2  Am.  Rep.  583,  and  Chatham 
V.  Bradford,  50  Ga.  827,  15  Am.  Rep.  692. 
So  that  we  think  that,  even  if  the  record  of 
the  mortgage  in  question  was  not  indexed, 
it  would  still,  if  properly  recorded,  operate 
as  constructive  notice.  But  we  do  not  think 
that  it  has  been  made  to  appear  in  this  case 
that  the  record  of  this  mortgage  was  never 
indexed.  The  master  certainly  does  not  find 
that  as  one  of  the  facts  of  the  case.  All  that 
he  says  upon  the  subject  is :  "I  have  made 
diligent  search  for  the  index  to  Book  2  of 
Liens  and  Mortgages  (|the  book  in  which  the 
indorsement  on  the  original  mortgage  shows 
it  was  recorded],  but  cannot  find  it."  It 
may  be,  for  all  that  appears,  that  there  was 
such  an  index,  which  has  either  been  lost  or 
misplaced. 

While,  as  we  have  said,  this  disposes  of 
the  only  issue,  so  far  as  the  present  appeal 
is  concerned,  which  is  raised  by  the  plead- 
ings, yet,  as  other  objections  were  made  to 
the  record  of  the  mortgage,  which,  though 
overruled  by  the  master,  were  sustained  by 
the  circuit  judge,  we  will  proceed  to  con- 
sider them.  The  first  of  these  objcctioiiS 
seems  to  be  that  the  mortgage  was  not 
recorded  in  the  proper  book.  The  certificate 
which  is  indorsed  upon  the  mortgage,  which 
was  received  in  evidence  without  objection, 
is,  after  a  statement  of  the  names  of  the  par- 
ties and  the  nature  of  the  paper,  in  the 
following  form:  "Filed  Feb.  13th,  1872. 
Recorded  same  day  in  Lien  and  Mortgage 
Book  No.  2,  pages  356  and  357.  Examined 
and  certified  by  me,  ** — and  signed  "  C.  Shiver, 
Clerk. "  This  objection  was  overruled  by  the 
master  but  sustained  by  the  circuit  judge. 
Section  1.  chapter  120,  pp.  548,  549,  Rev. 
Stat.  1872,  only  required  that  a  mortgage  of 
personal  property  should  be  recorded  in  the 
office  of  the  register  of  mesne  conveyances, 
without  specifying  in  what  book  such  record 
should  be  made,  except  that  in  the  county 
of  Richland  such  a  mortgage  must  be  recorded 
in  the  office  of  the  secretary  of  state ;  and  by 
Rev.  Stat.  1872,  chap.  82,  §  2,  p.  422,  a 
mortgage  of  real  estate  was  only  required  to 
be  recorded  in  the  office  of  register  of  mesne 
conveyances,  without  speci^ing  in  what 
book  such  record  should  l)e  made.  This  was 
the  law  at  the  time  of  this  transaction, 
and  by  that  law  must  its  validity  be  tested. 
It  was  not  UDtil  ten  years  afterwards  that  the 
law  was  amended  by  the  Act  of  1882  (17  Stat, 
at  L.  1053),  requiring  mortgages  of  real  and 
personal  estate  to  be  recoraed  in  different 
books.  It  seems  to  us,  therefore,  that  this, 
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being  a  mixed  mortgage,  covering  both  real 
and  personal  property,  was  recorded  in  the 
proper  book  under  the  law  as  it  then  stood. 

The  next  objection  was  that  the  mortgage 
was  not  properly  probated,  and  could  not, 
therefore,  be  properly  recorded.  There  is  no- 
doubt,  under  ttie  express  terms  of  the  statute 
(Rev.  Stat.  1872,  chap.  28,  §  5,  p.  188),  that 
no  pai>er  can  be  properly  recoraed  until  its 
execution  "shall  first  be  proved  by  affidavit 
of  a  subscribing  witness,  taken  before  some- 
officer  competent  to  administer  an  oath.  *^ 
WoolJolkY.  QranitevilU  Mfg.  Co,  22  S.  C.  383. 
The  affidavit  to  prove  the  execution  of  this 
mortgage,  and  indorsed  thereon,  purports  to 
have  been  made  by  one  of  the  subBcribing 
witnesses  in  the  usual  form,  and  sworn  to 
before  "C.  Shiver,  Clerk;"  but  the  afllant 
does  not  appear  to  have  signed  the  affidavit. 
This  does  not  invalidate  the  affidavit,  as  may 
be  seen  by  reference  to  1  Am.  &  Eng.  Ency- 
clop.  Law,  p.  811,  and  the  cases  there  cited, 
as  well  as  the  case  of  Fuller  v.  Miuroon,  35 
S.  C.  314,  unless  there  is  a  statute  or  rule 
of  court  requiring  the  signature  of  the  affiant ; 
and  no  statute  or  rule  of  court  has  been 
brought  to  our  attention  making  such  re- 
quirement. The  affidavit  indorsed  on  the 
mortgage  was  sufficient  to  warrant  its  record- 
ing, as  the  clerk  before  whom  it  was  takei> 
is  certainly  an  officer  competent  to  adminis- 
ter an  oath.— indeed,  is  expressly  made  so- 
by  section  15,  chap.  22,  p.  180,  Rev.  Stat, 
1872.  This  objection  cannot,  therefore,  be 
sustained.  The  circuit  judge  bases  his  con- 
clusion in  part,  at  least,  upon  a  point  not 
raised  before  the  master,  and,  so  far  as  ap- 
pears, not  touched  upon  in  the  argument 
before  him  on  the  exceptions  to  the  master's 
report,  and  the  point,  therefore,  was  not 
properlv  before  him.  Griffin  v.  Griffin,  20 
S.  C.  486.  It  may  be  that,  if  the  point  re 
ferred  to — that  is,  the  supposed  variance  in 
the  handwriting  of  the  signature  "C.  Shiver, 
Clerk,"  to  the  certificate  of  the  record  of  the 
mortgage,  and  that  of  the  same  signature  to 
the  affidavit  proving  the  execution  of  the 
mortgage — had  been  raised,  such  apparent 
variance  might  have  been  fully  explained. 
But  this  point  was  not  only  made  before  the 
master,  or  passed  upon  by  him,  but,  on  the 
contrary,  the  mortgage,  with  these  indorse- 
ments thereon,  was  received  in  evidence  with- 
out objection.  At  all  events,  we  think  it 
clear,  under  the  case  just  cited,  that  there 
was  error  in  considering  a  point  not  raised 
before  the  master  nor  passed  upon  by  him  and 
not  raised  by  any  exception  to  the  master^s 
report. 

We  are  of  opinion,  therefore,  that  the  Judg- 
ment of  the  circuit  court  should  be  reversed  ; 
but  as  there  is  one  issue  raised  by  the  olead- 
ings— that  of  payment  of  the  mortgage  debt — 
which  was  not  determined  by  the  circuit 
judge,  as,  under  the  view  which  he  took  of 
the  case,  it  was  not  necessary  for  him  to  do, 
the  case  must  go  back  to  the  circuit  court  for 
the  determination  of  that  issue,  and  for  such 
further  proceedings  as  may  be  necessary  under 
the  views  herein  announced,  in  case  the  issue 
of  payment  should  be  determined  adversely 
to  the  defendant. 

The  judgment  of  this  court  is  that  the  judg- 
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merU  of  the  Oireuit  Court  he  reversed,  and  that  I  such  further  proceedings  as  may  be  necessary 
the  case  be  remanded  to  the  Circuit  Court  for   under  the  views  herein  set  forth. 
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*Tlie  lansfua^  found  in  section  8  of  ar- 
ticle 9  of  the  State  Constitution,  where- 
by it  is  provided  that  **  public  property  used  ex- 
oiusively  for  any  public  purpose"  shall,  by  gen- 
eral laws,  be  exempted  from  taxation,  and  the 
iegislatloD  on  the  subject  (Gen.  Stat.  1894,  fi  1512), 
cannot  be  construed  as  autboriziDg  tbe  exemp- 
tion of  real  property  owned  aod  leased  by  a  pri- 
vate party  wtao  receives  and  retains  all  revenues 
derived  from  such  leasiog.  aithouerh.  under  a 
contract  with  the  owners,  the  authorities  of  the 
municipality  in  which  the  property  is  situated 
have  ordained  that  such  property  shall  be  a  pub- 
lic market  house  or  place,  and  shall  be  exempt 
from  taxation,  and  it  is  thereafter  exclusively 
used  for  such  public  purpose,  the  authorities  regr- 
ulatinir  the  business  to  tbe  extent  necessary  for 
the  public  welfare. 

(October  8, 1896.) 

APPEAL  by  defendant  from  an  order  of  the 
District  Court  for  Hennepin  County  direct- 
ing the  issuance  of  a  writ  of  mandamus  to 
compel  defendant  to  place  certain  property 
upon  the  tax  list  for  taxation.     Affirmed, 

The  facts  are  stated  in  tbe  opinion. 

Mr.  C.  E.  Vanderburg^h*  with  Messrs. 
Frank  M.  Nye  and  Wilson  &  Vanderlip, 
for  appellant: 

The  market  in  question  was  a  public  mar- 
ket, established  and  regulated  by  municipal 
authority,  exclusively  used  for  public  purposes. 

1  Dill.  Mun.  Corp.  §  880;  Tiedeman,  Mun. 
Corp.  §  128. 

If,  in  coDsideration  of  the  public  services 
rendered  by  the  market  company  to  the  city, 
and  the  expenses,  risk,  and  trouble  incurred  in 
building  and  operating  the  market,  the  com- 
pany are  entitled  to  collect  certain  rents  and 
charges,  that  is  only  matter  of  administration, 
and  m  no  way  affects  the  question  here. 

Eamsey  County  v.  Stryker,  52  Minn.  144. 

Public  property  owned  by  the  public  is  im- 
pliedly exempt. 

Cooley,  Taxn.  p.  172. 

The  exemption  section  of  the  constitution  in 
question  is  certainly  open  to  the  construction 
we  claim  for  it,  and  hence  the  practical  con- 
struction which  has  been  adopted  and  followed 
in  good  faith  by  the  legislature  and  people  for 
many  years  is  always  entitled  to  receive  great 
consideration  from  the  courts. 

Amen  v.  Lake  Superior  <&  M.  U.  Co.  21  Minn. 
289;  Cooley,  Const.  Lim.  867;  State  v.  Mayhew, 

*Headnote  by  CoiiLiNS.  J. 


Note.—  As  to  exemptions   from   taxation   by 
municipal  corporations,  seenrite  to  Whiting  v.  West 
Point  (Va.)  15  L.  B.  A.  861. 
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2  GiU,  487;  Harrison  v.  State,  22  Md.  468,  85 
Am.  Dec.  658;  Boydm  v.  Brookline,  8  Vt.  286; 
Rogers  v.  Ooodwin,  2  Mass.  475;  Packard  v. 
Bieliardson,  17  Mass.  144,  9  Am.  Dec.  123; 
Stuart  V.  Laird,  5  C.  8.  1  Cranch,  299.  2  L. 
ed.  115. 

Our  courts  and  legislatures  have  from  the 
outset  aimed  to  construe  the  exemption  provi- 
sion of  the  constitution  according  to  its  spirit, 
and  to  give  effect  to  it  accordingly,  and  no 
harm  has  ever  come  to  the  public  therefrom. 

Hennepin  County  v.  Bell,  48  Minn.  344; 
Ramsey  County  v.  Stryker,  supra;  Harney  v. 
St.  Louis,  90  Mo.  218;  LeClaire  v.  Datenport, 
13  Iowa,  212;  Palestine  v.  Barnes,  50  Tex.  588. 

Messrs.  Ripley.  BrennaA  A  Booth  for 
respondent. 

Collins*  «/.,  delivered  the  opinion  of  the 
court : 

This  is  an  appeal  from  an  order  directing 
the  issuance  of  a  peremptory  writ  of  manda- 
mus to  the  responaent  county  auditor,  requir- 
ing and  compelling  him  to  enter  upon  the 
assessment  books  for  taxation  certain  real 
property  in  the  city  of  Minneapolis.  There 
18  no  dispute  over  the  facts.  The  real  estate 
in  question  is  owned  by  the  Minneapolis  Cen- 
tral City  Market  Company,  a  corporation  or- 
ganized  and  existing  under  the  provisions  of 
^en.  Stat.  1894.  ^5  2794.  for  the  purpose  of 
conducting  a  wholesale  and  retail  market  in 
said  city.  It  has  not  been  assessed  for  taxa- 
tion for  several  years,  because  of  the  provi- 
sions of  a  certain  ordinance  passed  by  the  city 
council  in  tbe  year  1892,  and  a  contract  en- 
tered into  between  the  city  and  tbe  market 
company.  This  ordinance  and  the  contract 
provided  for  the  immediate  erection  of  a 
market  house  upon  the  land  in  question  by 
the  company,  and  the  latter  agreed,  and  waa 
given  a  franchise,  to  maintain  a  market  house 
and  place  on  such  premises,  to  be  used  ex- 
clusively as  a  public  market,  for  the  period 
of  twenty-five  years.  The  ordinance  also  pro- 
vided that  for  such  period  of  time  the  entire 
premises  should  be  exempt  from  taxation.  It 
is  contended  in  behalf  of  the  compauv  that, 
notwithstanding  the  private  ownership  of 
this  property,  it  was  and  remains  exempt 
from  taxation  because  it  has  been  established 
as  a  public  market  house  and  place,  regulated 
and  controlled  by  municipal  authority,  used 
exclusively  by  the  public  as  a  market  house, 
and  thus  clearly  within  the  lan^uaj^e  of  the 
exemption  statute  (Id.  §  1512),  which,  by 
its  eighth  subdivision,  exempts  from  taxation 
all  public  market  houses,  public  squares, 
or  other  public  grounds,  town  or  townships 
houses  orhalls,  used  exclusively  for  public 
purposes. " 

We  must  concede  at  the  outset  that  under 
the  terms  and  provisions  of  the  ordinance  the 
market  house  and  the  ground  used  in  connec- 
tion therewith  are  as  public  as  if  built  and 
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owned  by  the  city  itself  as  a  market  house 
and  place.  The  statute  which  we  have  quoted 
was  designed  to  harmonize  with  a  clause  in 
article  9,  §  8,  of  our  Constitution,  and  of 
course  it  cannot  be  construed  so  as  to  enlarge 
its  operation,  and  exempt  property  not  clearly 
contemplated  by  the  fundamental  law.  Sec- 
tion 3  reads  as  follows:  ^Laws  shall  be 
passed  taxing  all  moneys,  credits,  invest 
ments  in  bonds,  stocks,  joint-stock  companies 
or  otherwise;  and  also  all  real  and  personal 
property  according  to  its  true  value  in  money  ; 
but  public  burying  grounds,  public  school - 
houses,  public  hospitals,  academies,  colleges, 
universities,  and  all  seminaries  of  learning, 
all  churches,  church  property  used  for  re- 
ligious purposes,  and  bouses  of  worship,  in- 
stitutions  of  purely  public  charity,  public 
property  used  exclusively  for  any  public  pur- 
poses and  personal  property  to  an  amount  not 
exceeding  in  value  two  hundred  dollars  for 
each  individual,  shall  by  general  laws  be  ex- 
empt from  taxation.  ^  The  particular  clause 
to  which  we  have  adverted  is  that  which  au- 
thorizes the  exemption  of  "public  property 
used  exclusively  for  any  public  purpose" 
from  taxation,  and  it  is  really  this  language 
which  we  are  to  construe  and  apply.  The 
trial  court  seems  to  have  taken  the  position 
that,  in  order  to  have  the  benefit  of  the  ex- 
emption clause,  the  property  must  be  owned 
by  the  public;  and,  further,  that  it  must  be 
exclusively  used  for  a  public  purpose.  We 
think  this  interpretation  altogether  too  literal 
and  radical,  for,  if  this  construction  must 
prevail,  the  ownership  must  not  only  be  in 
the  public,  but  the  property  itself  must  be 
actually  and  exclusively  used  for  some  pub- 
lic purpose.  Under  this  view  this  immunity 
from  taxation  would  be  taken  away  from  all 
property  having  public  ownership  while  it 
was  unused  or  while  any  part  of  it  was  used 
for  private  purposes  under  the  supervision 
of  the  public  authorities  and  by  their  con- 
sent. Nor  are  we  convinced  that  the  exemp- 
tion might  not  be  as  to  property  owned  by 
private  parties  under  certain  conditions.  To 
so  construe  the  constitution  would  be  to  com- 
pel the  owners  of  property  used  exclusively 
by  the  public  with  the  owners'  consent,  ana 
from  which  the  latter  derived  no  benefit  pe- 
cuniary or  otherwise,  to  pay  taxes  upon  the 
same,  or  the  payment  of  such  taxes  would 
have  to  be  made  directly  out  of  the  public 
funds.  These  suggestions  indicate  that  a  rea- 
sonable and  practical  construction  must  be 
placed  upon  the  exemption  clauses.  In  the 
case  at  bar  the  facts  are  that  a  private  corpor- 
ation has  been  organized  for  the  specified 
purpose  of  erecting  a  building  upon  its  own 
lan!^  and  in  that  building;,  and  in  the  ad- 
joining streets,  furnishing  a  market  place. 
Through  the  ordinance  and  the  contract  it  has 
secured  a  franchise  for  the  conducting  of  the 
business  for  the  period  of  twenty-five  years, 
and  it  has  also  had  this  place  of  business  de- 
clared a  public  market.  We  are  not  to  sup- 
pose that  in  making  this  investment  and  fur- 
nishing a  place  for  the  transaction  of  such  a 
business  the  company  has  undertaken  and  is 
carrying  out  an  enterprise  purely  philan- 
thropic, or  that  the  business  is  not  expected 
to  prove  fairlv  remunerative.  While  the 
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maximun  fees  and  rates  for  standing  room  for 
vehicles  in  the  abutting  streets  are  prescribed 
by  the  ordinance,  the  stalls  in  the  building 
are  annually  rented  to  the  highest  bidder  at 
public  auction,  and  all  fees  and  rentals  are  the 
property  of  the  market  conn^any.  The  City, 
as  a  municipality,  receives  no  benefit  there- 
from, nor  do  its  inhabitants,  save  in  the  way 
of  incidental  conveniences.  And  instead  of 
being  used  tor  a  public  purpose  exclusively, 
with  all  that  the  term  implies,  the  erection  of 
the  market  house,  and  the  prosecution  of  the 
business  there  to  be  transacted,  will,  in  all 
probability,  prove  very  profitable  to  the  cor- 
poration before  the  expiration  of  its  fran- 
chise, while  the  city  is  benefited  in  no  other 
way  than  it  is  at  the  present  time.  Clearly, 
the  exemption  clause  in  the  constitution  was 
never  designed  to  cover  such  a  case.  If  it 
was,  the  legislature  could  amend  the  present 
statute  so  as  to  exempt  from  taxation  street- 
car, water,  gas,  and  electric  light  companies, 
and  a  variety  of  private  enterprises  organized 
and  operated  for  pecuniary  gain,  but  owned 
by  the  public  in  the  same  general  sense,  serv- 
ing the  public,  and  devoted  to  or  used  for 
public  purposes,  quite  as  exclusively  as  is 
the  property  in  question.  We  are  sure  that 
an  amendment  to  the  tax  law  through  which 
such  an  exemption  was  attempted  would  at 
once  be  pronounced  unconstitutional.  Xo 
rule  can  be  formulated  by  which  to  determine 
what  is  **  public  property  used  exclusively" 
for  a  "public  purpose,"  within  the  meaning 
of  the  clause  in  section  3,  article  9.  But  the 
language  there  used  cannot  be  construed  as 
authorizing  the  exemption  from  taxation  of 
real  property  owned  and  leased  by  a  private 
party,  who  receives  and  retains  all  revenues 
derived  from  such  leasinir,  although,  under 
a  contract  with  the  owners,  the  authorities 
of  the  municipality  in  which  the  property  is 
situated  have  ordained  that  such  property 
shall  be  a  public  market  house  or  place,  and 
it  is  thereafter  exclusively- used  for  such  pub- 
lic purpose,  the  authorities  regulating  the 
business  to  the  extent  necessary  for  the  pub- 
lic welfare.  The  statute  (Gen.  Stat.  1894, 
§^  1512)  which  exempts  "all  public  market 
houses"  from  taxation  must  be  read  and  con- 
strued in  connection  with  the  fundamental 
law  which  authorized  its  passage.  Our  con- 
clusion is  that  the  court  be  low'' correctly  or- 
dered the  issuance  of  a  peremptory  writ  of 
mandamus. 

Order  affirmed.  , 


Michael  J.   FARRELL,  Appt., 

t. 

City  of  ST.  PAUL,  Reept, 


(. 
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*!•  In  improTlnff  the  Btreet  In  ftront  of 
plaintilTs  lot*  the  city  wronfgtiaUy 
graded  down  the  street  below  the  esub- 

♦Headnotes  by  Canty,  J, 

Note.— The  above  case  i»  believed  to  be  a  no%-el 
one  on  the  subject  of  theooocluslveneasof  a  Judg- 
ment for  an  assesement  against  property  aa  bene- 
fited by  a  local  improvement. 
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lished  grade,  aDd  wroogrfuUy  removed  the  lateral 
support  of  the  lot,  by  reaaoD  of  which  plaintiff 
was  damaged.  The  city  made  a  special  assess- 
ment agtdnst  the  lot,  to  pay  for  such  improve- 
ment, and  procured  a  tax  Judgment  against  the 
lot  for  the, tax  so  levied.  The  plaiotiff  did  not 
appear  in  such  proceedings,  or  defend  against 
the  application  for  judgment.  Held,  this  judg- 
ment is  not  against  the  plaintiff,  but  against  the 
lot,  in  the  proceeding  inrem,  and  does  not  estop 
him,  only  so  far  as  it  affects  his  right  to  or  owner- 
ship of  the  lot,  since  the  same  was  seized  in  the 
[trooeedings  in  rem,  and  does  not  estop  him  from 
asserting  that  such  improvement  of  the  street 
prior  to  such  seizure  was  tortious. 
2.  Whether  such  Jad^ment  would 
estop  him  if  such  wrongful  improvement 
were  made  after  such  seizure,— </tirt?rc. 

(October  24,  1895.)     'JZ    :." 

APPEAL  by  plaintiff  from  a  judgment  of  the 
District  Court  for  Ramsey  County  in  favor 
of  defendant  in  an  action  brought  to  recover 
damages  for  injuries  alleged  to  have  been 
caused  by  a  change  of  grade  in  the  street  in 
front  of  plaintifl's  propierty.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  S.  L.  Pierce  and  W«  L.  Pierce, 
for  appellant: 

The  owner  of  property  damaged  by  tortious 
acts  of  defendant orits contractor,  "arising out 
of  matters  or  transactions  within  the  general 
powers  of  the  corporation/*  has  his  remedy  by 
action,  and  is  not  estopped  by  failure  to  ob- 
ject to  judgment  in  special  proceedings  to 
assess  for  benefits  resulting  from  an  improve- 
ment to  the  property  damaged. 

2  Dill.  Mun.  Corp.  §  971. 

The  facts  fail  to  disclose  any  of  the  essentials 
of  estoppel  in  pais. 

CJiaska  (Jo.  v.  Carter  County  Suprs.  6  Minn. 
204. 

When  the  acts  complained  of  are  tortious, 
the  plaintiff  is  not  bound  to  "seek  his  remedy 
in  the  same  proceeding  by  appeal  or  other- 
wise.** 

Oeermann  v.  8t.  Paul,  89  Minn.  120. 

A.  judgment  is  only  conclusive  of  such  mat- 
ters as  were  necessarily  passed  upon. 

Johnson  v.  Johnson  (Minn.)  58  N.  W.  Rep. 
^24;  Dij-on  v.  Merritt,  21  Minn.  196;  Washing- 
ton, A.  dt  G.  Steam  Packet  Co.  v.  Sickles,  72  U. 
8.  5  Wall.  592,  18  L.  ed.  563. 

The  power  of  the  court  to  render  judgment 
in  this  proceeding  is  purely  statutory,  and 
^hile.  as  held  by  this  court,  the  judgment 
stands  on  the  same  footing  as  in  ordinary  cases 
tifter  it  appears  the  court  has  acquired  jurisdic- 
tion, "with  such  distinctions  as  are  created  bv 
statute"  {Dousnian  v.  St.  Pant.  23  Minn.  894; 
Hennessy  v.  St.  Paul,  54  Minn.  219),  the  dis- 
tinction is  important. 

Ullman  v.  Li4ni,  8  Minn.  381,  83  Am.  Dec. 
783;  Corson  v.  Shoemaker,  55  Minn.  886;  Barber 
V.  Morris.  37  Minn.  194;  Morse  v.  Presby,  25 
N.  H.  299;  12  Am.  &  Eng.  Encyclop.  Law,  p. 
276,  note  2. 

Unless  the  improvement  is  authorized,  the 
board  has  no  power  to  assess. 

MayaU  v.  St.  Paul,  30  Minn.  294. 

The  authority  of  municipalities  to  impose 
burdens  of  any  kind  upon  persons  or  property 
is  wholly  statutory,  and  as  its  exercise  may 
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result  in  adevestiture  and  transfer  of  property, 
it  must  be  clearly  given  and  strictly  followed. 

SeicaU  V.  St.  Paul,  20  Minn.  511. 

Messrs,  E.  J.  Darrag^h  and  Robertson 
Howard,  for  respondent: 

There  is  no  attempt  on  the  part  of  the  ap- 
pellant to  show  that  there  was  any  want  of 
jurisdiction  on  the  part  of  the  court  to  render 
the  judgment  in  the  former  suit,  and  therefore 
that  judgment  is  an  absolute  bar  to  his  action 
for  the  alleged  trespass,  for  it  is  only  when 
such  proceedings  are  without  jurisdiction  that 
an  injured  party  is  not  obliged  to  seek  his 
remedy  in  those  proceedings  by  appeal  or 
otherwise. 

Oenois  v.  St.  Paul,  86  Minn.  830;  Ocermann 
V.  St.  Paul,  39  Minn.  120. 

The  judgment  could  not  be  collaterally  at- 
tacked by  appellant,  and  was  binding  on  him 
and  his  property. 

Black,  Judgm.  §  261;  Wellshear  v.  KeOey, 
69  Mo.  351;  Gfiemut  v.  Marsh,  12  III.  173; 
Mayo  V.  Foley,  40  Cal.  283;  Driggers  v.  Cassady, 
71  Ala.  529;  Chauneey  v.  Wass,  35  Minn.  1; 
Chisago  County  v.  St,  Paul  dt  D.  E.  Co.  27 
Minn.  109. 

A  default  judgment  stands  on  the  same  foot- 
ing in  such  a  case  as  any  other  judgment. 

Wallace  v.  Brotm,  22  Ark.  118,  76  Am.  Dec. 
421;  Stale  v.  Sargent,  12  Mo.  App.  228. 

The  rule  is  applied  with  the  same  force  in 
the  case  of  a  judgment  to  enforce  a  special 
assessment  as  in  the  matter  of  a  general  tax. 

Cadmus  v.  Jackson,  52  Pa.  295;  Hennessy  v. 
St.  Paul,  54  Minn.  222;  Dousman  v.  St.  Paul, 
23  Minn.  394. 

The  fact  that  the  judgment  in  the  assessment 
proceedings  was  a  judgment  in  rem,  aud  not 
in  personam,  does  not  affect  the  operation  of 
such  judf^ent  as  an  estoppel. 

Scott  v.  Shearman,  2  W.  Bl.  977;  Barton  v. 
Anderson,  104  Ind.  581;  O'Brien  v.  Moffltt, 
183  Ind.  666;  Oelston  v.  Hoyt,  13  Johns.  561; 
Coffey  V.  United  States,  116  U.  8.  444,  29  L.  ed. 
687;  Whitney  v,  Walsh,  1  Cush.  29,  48  Am. 
Dec.  590;  Buchannan  v.  Biggs,  2  Yeales,  232; 
Street  v.  Augusta  Ins.  &  Bkg.  Co.  12  Rich. 
L.  18,  75  Am.  Dec.  714;  Croudson  v.  Leonard, 
8  U.  8.  4  C^nch,  434.  2  L.  ed.  670;  Bradstreet 
V.  Neptune  Ins.  Co.  3  Sumn.  600;  Bishop  v. 
Tracts,  61  Minn.  183;  Thurston  v.  Thurston 
(Minn.)  59  N.  W.  Rep.  1017. 

Canty,  J.,  delivered  the  opinion  of  the 
court: 

Plaintiff  is,  and  since  1891  has  been,  the 
owner  of  a  certain  city  lot  situated  in  8t. 
Paul,  and  having  a  frontage  of  40  feet  on 
Wells  street.  In  1892  the  city  excavated  and 
graded  down  the  half  of  said  street  adjoin- 
ing said  lot,  5  feet  below  the  legal  aud  es- 
tablished grade,  and  erected  a  retaining  wall 
in  the  middle  of  the  street,  leaving  the  other 
half  of  the  street  at  the  established  grade, 
thereby  giving  the  street  a  dual  grade.  In 
doing  the  grading  the  city  removed  the  lat- 
eral support  of  Dlaintiff's  lot  where  it  abuts 
on  the  street.  This  action  is  brought  to  re- 
cover the  damages  to  the  lot  caused  by  so 
removing  the  lateral  support,  and  also  the 
damages  caused  by  grading  down  the  street 
below  the  natural  surface  of  the  lot  and  the 
established  grade  of  the  street,  thereby  de- 
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pricing  the  lot  of  means  of  access  to  the  street. 
On  the  trial  it  was  stipulated  that  the  judge 
should  determine  all  questions  in  the  case 
except  the  amount  of  damages,  which  should 
be  determined  by  the  jury.  The  jury,  by 
their  special  verdict,  found  that  plaintiff 
was  damaged  by  reason  of  the  removal  of 
the  lateral  support  of  the  lot  in  the  sum  of 
$50,  and  by  reason  of  the  grading  down 
of  the  street  below  the  established  grade  ^Q 
the  sum  of  $225.  Thereupon  the  judge  filed 
his  findings  of  fact  and  conclusions  of  law, 
in  which  he  found  for  defendant,  on  the 
ground  that  a  certain  tax  judgment  entered 
against  this  lot,  for  the  tax  levied  against  it 
on  a  special  assessment  to  pay  for  the  grad- 
ing in  question,  is  a  conclusive  adjudica- 
tion, so  far  as  the  lot  and  the  plaintiff  are 
concerned,  that  the  grading  was  legally  done, 
and  that  said  judgment  is  a  bar  to  this  ac- 
tion, and  estops  the  plaintiff  from  asserting 
that  the  grading  in  question  was  wrongful. 
From  the  judgment  entered  thereon  in  favor 
of  defendant,  plaintiff  appeals. 

The  tax  judgment  in  question  was  entered 
in  a  proceeding  in  rem  against  the  lot,  com- 
menced on  published  notice.  Plaintiff  was 
not  personally  served  with  notice, — no  such 
service  is  required  by  the  statute, — and  he 
did  not  appear  in  the  proceeding,  or  defend 
against  the  application  for  judgment.  It 
is,  perhaps,  true,  as  stated  by  the  learned 
judge  of  the  court  below,  that  if  the  work 
was  illegal  the  city  was  not  entitled  to  judg- 
ment,  and  if  that  defense  had  been  made  in 
that  proceeding  it  would  have  prevailed. 
But  the  only  consequence  flowing  from  the 
failure  to  make  such  defense  is  that  it  has 
been  conclusively  adjudicated  that  the  lot 
in  Question  owes  the  city  of  St.  Paul  $142 
for  Qoing  this  grading, and  certain  costs,  and 
that  the  lot  is  condemned  to  pay  the  same. 
This  judgment  is  against  the  plaintiff  only 
so  far  as  It  affects  his  right  to,  or  ownership 
of,  the  lot  since  the  seizure  of  the  same  in 
the  tax  proceedings,  and  does  not  estop  him 
from  asserting  that,  prior  to  such  seizure, 
he  was  the  owner  of  the  lot,  in  full  posses- 
sion thereof,  and  entitled  to  all  the  rights 
and  emoluments  of  such  ownership.  The 
court  does  not  find  any  facts  from  which  it 
appears  that  the  lot  was  seized  in  the  pro- 
ceedings in  rem  before  the  trespass  in  ques- 
tion was  committed.  What  the  effect  would 
be  if  it  had  so  found,  we  will  not  now  de- 
termine, as  the  point  has  not  been  argued. 
The  burden  was  on  the  defendant  to  establish 
every  fact  necessary  to  sustain  its  defense  of 
former  adjudication,  and,  as  far  as  appears 
by  the  record,  it  has  failed  to  do  so.  Just 
how  far  a  judgment  in  rem  estops,  in  a  col- 
lateral proceeding,  the  parties  immediatelv 
interested  and  their  privies,  and  how  far  ft 
estops  the  whole  world,  are  questions  hard 
to  oetermiue  from  the  books.  Respondent 
has  cited  a  number  of  cases  in  which  it  has 
been  held  that  a  judgment  t>i  rem  in  a  court 
of  admiralty,  condemning  the  vessel  for  rea- 
sons appearing  in  the  record,  is  conclusive 
against  the  owner,  in  a  suit  by  him  on  the 
policy  of  insurance  for  the  loss,  that  such 
reasons  in  fact  existed,  and  if  the  facts  thus 
established  constitute  a  breach  of  the  war- 
29  L.  R.  A. 


ranty  of  the  owner  to  the  insurer,  the  owner 
cannot  recover.  As  applied  to  this  class  of 
cases,  this  is  a  well-established  rule  of  law. 
Oroudson  v.  Leonard,  8  U.  S.  4  Cranch,  434, 
2  L.  ed.  670,  and  cases  cited ;  Brad$treei  v. 
Neptune  Ins,  Co,  8  Sumn.  600,  Fed.  Cas.  No. 
1,798;  Street  v.  Augusta  Ins,  <fc  Bkg,  Go,  12 
Rich.  L.  18,  75  Am.  Dec.  714;  Baxter  v. 
New  England  Marine  Ins,  Go,  6  Mass.  277,  4 
Am.  Dec.  125.  But,  as  establishing  a  gen- 
eral principle  of  law,  applicable  to  all  classes 
of  cases,  this  rule  cannot  be  upheld.  As  the 
whole  world  are  parties  to  a  proceeding  in 
rem,  it  would  amount  to  saying  that,  as  to 
the  facts  necessarily  passed  upon  and  ad- 
judged to  exist  by  the  judgment  in  rem, 
there  arises  an  estoppel  by  verdict  against 
every  one  in  every  collateral  proceeding, 
and  that  every  one  in  the  world  is  conclu- 
sively estopped  from  disputing  the  existence 
of  such  facts.  This  would  amount  to  saying 
that  a  judgment  in  rem  has  the  same  effect, 
in  all  collateral  matters,  all  over  the  world, 
that  an  edict  of  the  czar  has  in  the  Russian 
dominions,  —a  result  that  would  be  most  ap- 
palling. But  it  is  said  that  the  cases  which 
we  have  cited  only  go  to  the  extent  of  hold- 
ing that  a  judgment  in  rem  has  this  effect  as 
against  a  party  directly  interested,  and  in 
favor  of  a  party  collaterally  interested.  Let 
us  analyze  this  proposition.  Supposing  that, 
in  such  a  ca^  as  those  already  cited,  A  is 
interested  directly  in  a  proceeding  in  rem, 
and  is  also  interested  in  a  collateral  matter 
involving  the  same  facts,  in  which  collateral 
matter  B  is  also  interested.  Now,  It  is  well 
settled  that,  in  subsequent  litigation  between 
A  and  B,  B  is  not  bound  by  the  judgment 
in  the  proceeding  in  rem,  because  he  had  no 
direct  interest  which  entitled  him  to  appear 
and  defend  in  that  proceeding.  Therefore, 
the  judgment  in  that  proceeding  cannot  es- 
top him.  Then,  how  can  it  be  held  that,  as 
between  A  and  B,  it  estops  A?  Such  es- 
toppels must  be  mutual.  Then,  if  the  es- 
toppel by  verdict  is  not  equally  binding  on 
every  one  in  the  world  in  all  collateral  mat- 
ters, so  as  to  make  it  mutual,  these  cases  are 
unsound  in  principle.  The  only  ground  on 
which  they  can  be  sustained  is  that  public 
policy  has  attached  to  the  warranty  of  le- 
gality made  by  the  insured  to  the  insurer  a 
further  implied  warranty  that  the  insurer 
will  defend,  so  that  in  fact  his  undertaking 
is  both  to  warrant  and  defend  ;  and  this  seems 
to  be  the  opinion  of  the  supreme  court  of 
Massachusetts,  as  expressed  in  Brigkam  v. 
Fat/encefitfiei',  140  Mass.  413,  in  which  that 
court  declined  to  apply  the  rule  laid  down 
in  these  cases  as  a  general  principle  of  law. 
It  is  true  that,  in  the  case  at  bar,  both  par- 
ties were  directly  interested  in  the  proceed- 
ing in  rem,  and  also  in  the  collateral  matter 
on  which  this  action  is  brought.  But  why 
should  this  change  the  rule?  A  proceeding 
in  rem  assumes  the  whole  world  to  be  inter- 
ested. It  knows  no  particular  party,  unless 
he  has  appeared,  when  it  may  become,  as  to 
him,  a  proceeding  also  inpermnam.  A  judg- 
ment in  rem  does  not  concern  itself  about 
any  particular  party  in  interest  who  has  not 
appeared.  It  treats  the  whole  world  alike, 
and  is  binding  on  the  whole  world  alike.    *It 
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seems  to  be  more  binding  on  the  party  di 
rectly  interested,  simply  oecause  his  direct 
interest  is  bound.  He  may  be  more  inter- 
ested in  the  result,  and  have  more  to  lose  or 
gain  by  the  judgment,  than  the  rest  of  the 
world ;  but  how  does  this  add  to  the  conclu- 
siveness of  the  judgment,  as  aeai^st  him, 
more  than  as  against  the  rest  of  the  world, 
who  are  as  much  parties  to  the  proceeding 
as  he  is?  The  thing  in  which  he  is  inter- 
ested is  in  court,  but  he  himself  is  no  more 
in  court  than  are  all  the  rest  of  the  world. 
Unless  he  appears  and  becomes  a  party  to 
the  proceeding,  he  is  not  a  party  in  any  such 
sense  as  a  party  in  personam.  But  how  can 
the  estoppel,  as  to  the  collateral  matter  or 
thing  operate  unless  it  operates  through  the 
person?  The  collateral  matter  or  thing  was 
not  seized,  and  was  not  in  court  in  the  pro- 
ceeding in  rem.  How,  then,  can  it  be  af- 
fected by  that  proceeding  ?  To  hold  so  would 
be  to  hold  that  a  proceeding  in  rem  is,  as  to 
collateral  matters,  a  proceeding  in  personam; 
aye,  more  than  a  proceeding  in  personam. 
If  the  tax  judgment  here  in  question  was 
entered  by  default,  in  an  action  strictly  in 
personam,  in  which  the  city  of  St.  Paul  was 
plaintiff,  and  the  plaintiff  here  was  defend- 
ant, it  would  not  estop  him  from  asserting, 
in  this  action,  that  the  improvement  in  ques- 
tion was  tortious,  and  injured  his  lot.  This 
is  not  the  same  cause  of  action  as  that  in  the 
tax  proceeding,  and  the  wrongful  acts  here 
set  up  were  not  set  up  or  litigated  as  a  de- 
feqse  in  that  action.  Under  these  circum- 
stances, this  plaintiff  is  not  estopped.  See 
Adams  v.  Adams,  25  Minn.  72 ;  State  v.  Cooley 
(Minn.)  60  N.  W.  Rep.  838;  Cromwell  v.  Sac 
County,  94  U.  8.  356,  24  L.  ed.  199.  The 
class  of  cases  to  which  those  first  above  cited 
belong  are  the  only  one§  that  we  can  find 
which  sustain  respondent's  position.  It  is 
true  that  many  of  those  cases  lay  down  the 
doctrine,  generally,  that  a  judgment  in  rem 
is  binding  on  the  whole  world  in  collateral 
matters,  but  the  authorities  cited  in  these 
cases  do  not  bear  this  out.  In  fact,  most  of 
the  authorities  so  cited  are  not  cases  of  judg- 
ments in  rem  at  all,  but  of  judgments  in  per- 
sonam, which  for  certain  purposes  are  held 
concl  usi  ve  upon  the  whole  world.  As  to  such 
cases,  there  is  a  distinction  between  doing 
an  act  and  declaring  that  it  has  been  done. 
There  is  a  distinction  between  adjudging 
what  now  is  and  shall  hereafter  be,  and  ad- 
judging what  has  heretofore  been.  In  an  ac- 
tion tn  rem,  and  also  in  an  action  in  pei'sonam, 
when  all  the  parties  in  interest  are  before  the 
court,  the  act  which  the  judgment  in  itself 
performs — the  legal  consequences  of  the  judg- 
ment—is binding  on  the  whole  world,  if  for 
no  other  reason,  for  the  simple  reason  that 
the  act  is,  in  fact,  performed.  Thus,  if  the 
court  had  jurisdiction,  a  judgment  of  di- 
vorce is  conclusive  on  the  whole  world  that 
the  parties  have  ceased  to  be  husband  and 
wife,  for  the  simple  reason  that,  if  the  stran- 
ger to  the  judgment  is  not  able  to  dispute 
the  existence  of  a  valid  judgment,  there  is 
nothing  left  for  him  to  dispute.  But,  sup- 
posing that  the  judgment  also  adjudges  the 
prior  existence  or  nonexistence  of  certain 
facts,  there  is  no  estoppel  by  verdict  as  to 
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these  facts,  except  as  between  the  parties  in 
personam  and  their  privies.  Thus,  a  valid 
judgment  declaring  a  marriage  absolutely 
void,  and  annulling  it,  is  conclusive  on  the 
whole  world  that  the  parties  have  not  since 
been  husband  and  wife;  but  it  is  only  con- 
clusive on  the  parties  and  their  privies  that 
they  never  were  husband  and  wife.  As  to 
the  rest  of  the  world,  it  has  no  other  effect 
than  that  of  a  judgment  of  divorce.  The 
following  cases  illustrate  the  doctrine  that 
the  act  performed  by  the  judgment  itself  is 
conclusive  for  and  against  the  whole  world. 
Frost  V.  St,  PUul  Bkg,  <jft  Inv.  Co.  (Minn.)  59 
N.  W.  Rep.  308;  Hood  v.  Hood,  110  Mass. 
468.  See  also  Greenl.  Ev.  g  538.  The  fol- 
lowing cases  illustrate  the  doctrine  that  the 
mere  adjudication,  by  the  judgment  of  the 
existence  or  nonexistence  of  prior  facts  is 
conclusive  only  as  between  parties  and  priv- 
ies. GiU  V.  Aad,  5  R.  L  343,  73  Am.  Dec. 
73 ;  ButterMd  v.  Smith,  101  U.  S.  570,  25  L. 
ed.  868 ;  WiUiams  v.  Williams,  63  Wis.  58. 
53  Am.  Rep.  253. 

But  there  is  another  reason  why  the  tax 
judj^ent  does  not,  in  this  action,  estop  this 
plaintiff.  In  a  proceeding  in  rem  there  is  a 
wide  distinction  between  things  guilty  or 
hostile,  and  things  indebted.  The  libelant  in 
the  one  case  claims  the  jus  in  rem;  in  the  other, 
the  jns  ad  rem.  "Decrees  against  things 
guilty  and  things  hostile  merely  declare  the 
status  of  such  things.  They  do  not  forfeit 
anything,  but  simply  declare  or  pronounce 
the  forfeiture  previously  incurred.  On  the 
other  hand,  decrees  against  things  indebted, 
are  similar  to  a  judgment  for  debt  against  a 
personal  debtor.  **  Waples,  Proc.  in  Rem.  §  3, 
subd.  10.  "  The  object  of  the  action  against 
debtor  property  is  to  make  the  money  that  is 
owing  oy  it.  When  that  object  is  accom- 
plished, any  surplus  of  proceeds  inures  to 
the  owner  of  the  res  proceeded  against.  He 
may  stop  the  proceedings  at  any  stage  by 
paying  the  debt,  while  the  owner  of  a  thing 
guilty  or  hostile  has  not  this  privilege. "  Id. 
g  455.  In  a  proceeding  in  rem  against  a  thing 
guilty  or  hostile,  it  is  held  that  the  judg- 
ment relates  back  to  the  time  of  forfeiture, 
and  devests  the  title  to  the  thing  seized  (not 
to  collateral  things)  from  that  time.  But,  in 
a  proceeding  in  rem  or  quasi  in  rem,  against 
a  thing  indebted,  how  can  the  judgment  re- 
late back  bevond  the  time  of  seizure  or  at- 
tachment? The  prior  ownership  of  such  prop- 
erty is  devested,  not  merely  by  the  judgment, 
but  by  the  subsequent  sale.  In  such  a  case, 
is  anything  sold  that  is  not  seized?  It  would 
seem  not.  Again,  the  question  in  such  a  case 
is  usually,  not  the  extent  or  character  of  the 
thing  seized,  but  the  existence,  extent,  and 
character  of  the  indebtedness  against  it.  But 
it  is  well  settled  that  the  determination  of 
the  existence,  character,  and  amount  of  such 
indebtedness  is  res  judicata  only  so  far  as  it 
is  satisfied  by  the  condemnation  and  sale  of 
the  res.  Bishop  v.  Travis,  51  Minn.  183; 
Thurston  v.  Tfiurston  (Minn.)  59  N.  W.  Rep. 
1017. 

The  tax  judgment  here  in  question  was 
obtained  against  a  thing  indebted,  and  the 
adjudication  of  the  existence,  character,  and 
amount  of  that  debt  in  that  proceeding,  is  an 
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estoppel  against  all  now  claiming  the  thing 
seized,  in  so  far  as  the  indebtedness  so  ad- 
judged was  satisfied  by  the  condemnation  and 
sale  of  the  thing  seized  ;  but  we  can  give  that 
adjudication  no  other  or  greater  effect.     We  j 
cannot  hold  that,  in  an  action  in  which  the ! 
title  obtained  to  the  thing  seized  and  con-  j 
demned  is  not  involyed.  this  adjudication ' 


now  estops  this  plaintiff  from  disputing  the 
existence,  character,  or  amount  of  the  indebt- 
edness so  adjudged  in  that  proceeding  to  ex- 
ist. 

The  judgment  appealed  from  is  reter$ed,  and» 
on  the  verdict  and  findings  of  fact,  judgment 
is  ordered  for  plaintiff  pursuant  to  this  opin- 
ion. 
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Joseph  R.  BICKERDIKE,   Appt, 

V. 

Mary  C.  ALLEN  et  al,  Exrs.,  etc.,  of  Edwin 
C.  Allen,  Deceased. 

<157  III.  95.) 

1  •  A  Jadg^ent  of  revival  In  scire  facias 
to  revive  a  Jadgrx^entybased  upon  notice  by 
mail  as  well  as  by  publication,  to  a  resident  of 
the  state,  is  prima  facie  valid  in  a  collateral  pro- 
ceeding. 

e.  Mailing:  to  a  resident  of  a  state,  as 
well  as  publishing,  a  notice  of  a  proceed- 
iDff  In  scire  facias  to  revive  a  judgment,  as  pro- 
vided in  2fttarr  &  C.  Stat.,  p.  1780,  where  his  resi- 
dence is  stated  in  the  affldayit,  which  shows  that 
he  has  gone  out  of  the  state  or  is  concealed  with- 
in it  so  that  process  cannot  be  served  on  him, 
is  BuflScient  to  satisfy  the  constitutional  require- 
ment of  due  process  of  law. 

8.  A  certificate  of  the  clerk  that  he  has 
mailed  a  notice  of  scire  facias  addressed  to 
the  defendant,  which,  under  Kev.  Stat.,  chap.  22, 
8 12,  is  declared  to  be  evidence,  is  prima  facie  evi- 
dence that  the  notice  so  sent  by  mall  was  re- 
ceived. 

4.  An  answer  under  oath  has  no  greater 
force  as  evidence  than  the'bill,  under^Rev.  Stat., 
chap.  22.  5  20,  where  the  bill  waives  the  oath. 

6«  The  satisfaction  or  dischari^  of  a 
Judgment  may  be  shown  as  a  defense  against 
a  creditors*  bill  to  enforce  the  Judgment  after  re- 
vival on  scire  facias^  as  well  as  to  defeat  the  re- 
vival. 

6*  An  affidavit  in  which  the  affiant  "on 
oath  states,**  but\vhich  the  certificate  of  the 
notary  merely  states  to  have  been  "subscribed," 
without  saying  that  it  was  sworn  to  before  him, 
on  which  a  »cire  facias  to  revive  a  judgment  is 
based,  is  not  so  defective  as  to  defeat  the  Judg- 
ment of  revival  in  a  collateral  proceeding,  where 
this  recites  that  it  was  made  on  due  proof. 

7.  A  recital  in  a  Judgment  that  due  proof 
was  made  is  at  least  prima  facie  evidence  of  that 
fact. 

8*  The  objection  that  an  affidavit  for 
substituted  service  was  in  the  disjunc- 
tive in  stating  that  defendant  was  concealed 
within  the  state,  or  had  gone  out  of  the  state  so 
that  process  could  not  be  served  upon  him,  is  not 
well  taken  where  the  material  fact  of  the  impos- 
sibility of  finding  his  whereabouts  is  alleged. 

(April  1, 1805.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Superior  ICourt  for  Cook  County  in 


Note.— As  toefPect  of  constructive  notice  to  give 
Jurisdiction  over  residents   or  nonresidents,  see 
m>tc  toMoyer  v.  Bucks  (Ind.)  16  L.  R.  A.  281, 
89  L.  R.  A. 


favor  of  plaintiffs  in  a  creditors'  bill  to  reach 
assets  belonging  to  defendant  in  satisfaction  of 
a  judentient  which  had  been  revived  againsi 
him  upon  acire  facias.     Affirmed, 

The  facts  are  stated  in  the  opinion. 

Messrs.  Swift,  Campbell,  Jones  ^ 
Martin,  for  appellant: 

Section  27  of  chapter  110,  Starr  &  C.  Stat- 
utes, is  unconstitutional. 

The  procedure  pointed  out  by  the  above  sec- 
tion does  not  constitute  due  process  of  law 
within  the  meaning  either  of  the  constitution 
of  this  state  or  the  Constitution  of  the  United 
Stales. 

Pennoyer  v.  Neff,  95  U.  S.  714,  24  L.  ed. 
565;  Webster  v.  Reid,  52  U.  S.  11  How.  437.  IS 
L.  ed.  761. 

The  court  acquired  no  jurisdiction  of  the 
person  of  appellant  in  the  suit  to  revive  the 
judgment,  for  the  following  reasons: 

(a).  The  affidavit  upon  which  thelpublicatioD 
notice  was  based  is  void  because  it  was  not 
sworn  to. 

McDermaid  v.  Russelh  41  111.  489. 

(b).  Assuming  for  the  argument  that  Har- 
bour's affidavit  was  sworn  to,  still  it  does  not 
set  up  any  state  of  facts  which  authorized  serv- 
ice by  publication  on  appellant. 

(c)'  The  affidavit  of  Barbour  was  void  be- 
cause in  the  alternative. 

Ranaldson  v.  Hamilton^  5  La.  Ann.  208; 
Kegel  v.  Schrenkheisen,  37  Mich.  174;  Dtntrvj^ 
V.  Tt/^t//,  62  Hun,  591;  Dickenwnv.  Cov^le)i, 
15  Kan.  269. 

(d).  The  notice  itself  was  fatally  defective. 

Haywood  v.  Collins,  60  111.  334. 

Messrs.  Sleeper,  Barbour  &  Emricli« 
for  appellee: 

The  tacts  stated  in  the  affidavit,  the  efforts 
made  to  ascertain  the  whereabouts  of  Bicker- 
dike,  and  the  results  of  these  efforts,  tend  to 
prove  that  he  was  either  out  of  the  state,  or 
that  he  was  concealed  witnin  the  slate. 

North  V.  McDonald,  1  Biss.  57;  Hartvng  v. 
ffartung,  8  111.  App.  156. 

If  there  had  been  no  jurat  at  all  attached  to 
the  affidavit,  but  the  name  of  the  notarj-.  with 
his  seal,  had  appeared  there,  the  affidavit  itself 
shows  that  it  was  upon  oath. 

King  v.  Emden,  9  East,  487;  Cook  v.  Jenkins, 
30  Iowa.  452. 

This  was  not  the  commencement  of  a  new  or 
original  suit,  but  a  continuation  of  one  already 
bcjETun,  proceeded  in  to  the  stage  of  entering  up 
judgment,  but  not  executed,  the  execution  of 
which  remained  to  be  done  in  and  by  the  su- 
perior court  of  Cook  county,  and  no  other 
court. 

Wright  \.  Nutt,  1  T.  R.  888;  PeopU  v.  Com 
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pher,  14  111.  447;  Challenor  v.  NiUs,  78  111. 
78:  Smith  v.  Stevens,  183  HI.  191. 

The  writ  of  scire  facias  is  a  common-law 
writ,  issued  upon  a  record,  and  might  have 
been  sued  out  without  any  provision  of  statute 
whatever,  and  the  court  would  have  had  au- 
thority to  order  execution  to  issue  upon  the 
judgrnent  for  iU«  execution. 

2  Tidd,  Pr.  1107. 

Mag^rnder,  «/.,  delivered  the  opinion  of 
the  court: 

This  is  a  creditors'  bill,  filed  on  Decem- 
ber 17,  1891,  in  the  superior  court  of  Cook 
county  by  the  appellees  as  executors  of  the 
estate  of  Edwin  C.  Allen,  deceased,  against 
appellant  and  others,  based  upon  a  judg- 
ment recovered  by  said  testator,  in  bis  life- 
time, on  November  20,  1873,  against  appel- 
lant and  one  Pratt,  and  claimed  to  have  been 
revived  by  judgment  of  revival  entered  on 
December  9,  1891.  upon  which  execution 
was  issued  and  returned  unsatisfied  after  de- 
mand made.  Amendments  were  filed  to  the 
original  bill,  and  afterwards  a  supplemental 
bill  was  filed.  Answ^ers  were  filed  by  the 
appellant  and  other  defendants  alleged  to 
have  in  their  hands  stock  belonging  to  ap- 
pellant. A  receiver  was  appoint^  by  agree- 
ment of  parties,  with  directions  to  sell  the 
stock  and  bold  the  proceeds  to  abide  the  final 
disposition  of  the  case.  The  answer  of  the 
appellant  here  to  the  creditors*  bill  below 
set  up,  among  other  things,  that  in  the  scire 
facias  proceeding  to  revive  the  judgment  the 
revival  judgment  was  void  because  the  court 
obtaioed  no  jurisdiction  over  the  appellant 
by  personal  service  or  entry  of  appearance ; 
and  that  section  26  of  the  Practice  Act  (Kev. 
Stat.  1893,  chap.  110,  par.  27 ;  2  Starr  &  C. 
Stat.  p.  1789,  par.  27)  was  unconstitutional 
as  being  in  conflict  with  section  2  of  article 
2  of  the  Constitution  of  Illinois,  which  pro- 
vides that  "no  person  shall  be  deprived  of 
life,  liberty,  or  property  without  due  pro- 
cess of  law^,"  and  also  as  being  in  contiict 
with  section  1  of  the  14th  AmeodmeBt  to  the 
Constitution  of  the  United  States.  Appel- 
lant's answer  to  the  bill  admits  that  the 
judgment  was  recovered  aeainst  himself  and 
Pratt  on  November  20,  1873,  as  alleged  in 
the  bill,  and  that  on  October  1,  1891,  appel- 
lees instituted  proceedings  by  ncire  facias  in 
said  superior  court  to  revive  said  judgment, 
and  that  execution  was  issued  upon  the  judg- 
ment as  revived,  and  returned  nulla  bona. 
The  answer  also  sets  out  in  full  all  the  pro- 
ceedings in  the  suit  to  revive,  from  the  prtp- 
ripe  for  a  scire  facias  to  the  judgment  of 
revival.  Upon  the  hearing,  appellees  in- 
troduced in  evidence  the  said  proceedings  as 
set  out  in  the  answer.  The  appellant  intro- 
duced no  evidence  whatever,  but  at  the  close 
of  the  evidence  introduced  by  appellees  made 
a  motion  to  dismiss  the  bill,  upon  the  alleged 
grounds  that  the  court  had  no  power  to  enter  a 
judgment  of  revival  for  want  of  jurisdiction 
over  appellant,  and  that  the  said  section  26 
was  unconstitutional,  as  aforesaid  ;  and  also 
because  of  certain  alleged  defects  in  the  afli- 
davit  for  publication  and  the  publication  no- 
tice in  the  scire  facias  proceeding.  This  mo- 
tionwa.s  overruled,  but  no  exception  is  shown 
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by  the  bill  of  exceptions  to  have  been  taken 
to  the  order  overruling  it.  The  court  below 
rendered  a  decree  finding  that  the  original 
judgment  remained  due  and  unpaid  ;  that  it 
had  been  duly  and  regularly  revived  ;  that  the 
proceedings  of  scire  facias  to  revive  it  were 
valid  and  legal ;  anddirected  that  thereshould 
be  paid  out  of  the  proceeds  of  the  sale  of  said 
stock  the  original  judgment  and  interest 
from  the  date  of  its  rendition,  and  the  costs- 
accrued  both  in  the  original  proceeding  and 
in  the  scire  facias  proceeding.  From  this 
decree  the  present  appeal  is  prosecuted. 

First,  as  to  the  alleged  unconstitutionality 
of  section  26.  That  section  is  as  follows: 
"It  shall  not  be  necessary  to  file  a  declara- 
tion in  any  scire  facias  to  revive  a  judgment, 
or  foreclose  a  mortgage,  in  any  court  of  rec- 
ord in  this  state.  And  in  such  case  of  scire 
facias  to  revive  a  judgment,  where  the  plain- 
tiff in  the  judgment  sought  to  be  revived,  or 
his  attorney,  shell  file  an  affidavit  in  the  of- 
fice of  the  clerk  of  the  court  out  of  which 
the  writ  issues,  showing  that  the  defendant 
in  the  scii'e  facias  resides  or  has  gone  out  of 
the  state,  or  is  concealed  within  the  state,  so* 
that  process  cannot  be  served  on  him,  and 
stating  the  place  of  residence  of  such  defend- 
ant, if  known,  or  that  on  due  inquiry  his 
place  of  residence  cannot  be  ascertained;  then, 
in  such  case,  notice  to  the  defendant  may  be 
given  by  publication  and  mail  in  the  same 
manner  'as  is  provided  by  statute  for  notice- 
in  like  cases  in  chancery."  2  Starr  &  C. 
Stat.  p.  1789,  par.  27 ;  Kev.  Stat.  1893,  chap. 
110,  par.  27,  §  26.  The  provision  for  notice 
in  cases  in  chancery,  so  far  as  applicable,  is 
as  follows :  "The  clerk  shall  cause  publica- 
tion to  be  made  in  some  newspaper  printed 
in  his  county  .  .  .  containing  notice  of 
the  pendency  of  such  suit,  the  names  of  the 
parties  thereto,  the  title  of  the  court,  and 
the  time  and  place  of  the  return  of  summons 
in  the  case;  and  he  shall  also,  within  ten 
days  of  the  first  publication  of  such  notice, 
send  a  copy  thereof  by  mail,  addressed  to 
such  defendant  whose  place  of  residence  is 
stated  in  such  afildavi  t.  The  cert  ificate  of  the 
clerk,  that  he  has  sent  such  notice  in  pur- 
suance of  this  section,  shall  be  evidence." 
Rev.  Stat.  chap.  22,  par.  12,  t$  12.  Where 
the  defendant  is  a  nonresident  of  the  state  of 
Illinois,  and  the  proceeding  is  not  i7i  rem, 
but  i7i  personam,  the  publication  of  notice 
and  the  mailing  of  a  copy  thereof  to  an  ad- 
dress outside  of  the  state,  without  personal 
service  or  appearance,  would  not  f^ive  to  a 
court  in  this  state  such  jurisdiction  over  the 
person  of  the  defendant  as  to  make  a  judg- 
ment in  pers(mam  against  him  valid  and  im- 
pervious to  collateral  attack,  except  in  cases 
affecting  the  personal  or  civil  status  and 
capacities  of  the  citizen  of  the  state  towards 
a  nonresi(ienl, — as,  for  instance,  in  reference 
to  the  dissolution  of  the  marriage  relation, — 
and,  except  in  cases  where  another  mode  of 
service  than  that  of  personal  service  may  be 
regarded  as  having  been  assented  to  in  ad- 
vance,— as,  for  instance,  the  appointment  of  • 
agents  in  the  state  to  receive  service, — and 
requirements  as  to  service  upon  corporations 
created  by  the  state.  Pennoyer  v.  3'ejf',  95- 
U.  S.  714,  24  L.  ed.  565.     A  proceeding  in 
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rem  is  DOt  merely  a  direct  proceeding  against 
property,  but  any  action  between  the  parties 
wliere  the  direct  object  is  to  reach  and  dis- 
pose of  property  owned  by  them  or  of  some 
interest  therein.  For  example,  suits  by  at- 
tachment against  the  property  of  debtors, 
suits  for  the  partition  of  land,  to  foreclose 
mortgages,  to  enforce  liens  or  contracts  re- 
specting property,  may  be  regarded  as  pro- 
<;eedings  m  rem  so  far  as  they  a£Fect  property 
in  the  state.  Pennoyer  v.  JV^jf,  eupra.  In 
such  proceedings  in  rem,  where  the  object  is 
to  reach  and  dispose  of  property  within  the 
state,  or  some  interest  therein,  service  by 
publication,  or  in  some  mode  other  than  upon 
the  person,  may  be  sufficient.  The  theory 
of  the  law  is  that  when  a  man's  property  is 
brought  under  the  control  of  the  court  by 
seizure,  such  seizure  informs  and  notifies  him 
^f  the  proceedings  taken  for  its  sale  or  con- 
demnation. In  such  cases,  constructive  no- 
tice is  permitted  and  becomes  effectual  solely 
by  reason  of  the  attachment  or  seizure  of  the 
property.  The  jurisdiction  of  the  court  to 
determine  the  obligations  of  the  defendant 
constructively  notified  is  incidental  to  its 
jurisdiction  over  the  property.  The  Judg- 
ment has  noeffect  beyond  the  property  reacb^ 
•or  affected  in  that  suit.  "Jurisdiction  is  ac- 
quired in  one  of  two  modes :  First,  as  against 
tne  person  of  the  defendant  by  the  service  of 
process ;  or,  secondly,  by  a  procedure  a/s^ainst 
the  property  of  the  defendant  within  the  ju- 
risdiction of  the  court. "  Bo»well  v.  Otis,  50 
U.  8.  9  How.  836,  18  L.  ed.  164.  "But," 
says  Mr.  Justice  Field,  in  Pennoyer  v.  Neff, 
supra,  "  where  the  entire  object  of  the  action 
is  to  determine  the  personal  rights  and  obli- 
gations of  the  defendants, — that  is,  where 
the  suit  is  merely  in  p^rMmam,— constructive 
service  in  this  form  upon  a  nonresident  is  in* 
efifectual  for  any  purpose.  Process  from  the 
tribunals  of  one  state  cannot  run  into  another 
state,  and  summon  parties  there  domiciled  to 
leave  its  territory  and  respond  to  proceedings 
asrainst  them.  Publication  of  process  or  no- 
tice within  the  state  where  the  tribunal  sits 
cannot  create  any  greater  obligation  upon  the 
nonresident  to  appear.  Process  sent  to  him 
out  of  the  state,  and  process  published  with- 
in it,  are  eoually  unavailing  in  proceedings 
to  establish  his  personal  liability. "  See  also 
Wd)ster  v.  Beid,  52  U.  8.  11  How.  437,  13 
L.  ed.  761. 

So  far  as  section  26  applies  to  defendants 
residiog  out  of  the  state,  we  do  not  see  how 
it  can  be  upheld  as  a  valid  law,  in  view  of 
the  principles  hereinbefore  announced.  That 
is  to  say,  where  the  proceeding  by  scire  facias 
is  instituted  to  revive  a  judgment  rendered 
against  a  nonresident,  the  judgment  of  re- 
vival cannot  be  regarded  as  valid,  if  such 
nonresident  has  not  been  personally  served 
or  has  not  entered  his  appearance,  but  has 
only  been  served  by  publication  and  the 
mailing  of  a  notice  to  him  to  his  residence 
outside  of  the  state.  The  scire  facias  procecjd- 
ing  to  revive  a  judgment  is  not  a  proceed- 
ing in  r«w,— certainly  not  where  the  original 
judgment  sought  to  be  revived  is  a  judgment 
in  personam.  Although  the  nonresident  may 
receive  the  notice  mailed  to  his  residence  out 
of  the  state,  he  is  not  bound  to  appear,  be- 
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cause  "no  state  can  exercise  direct  juriadfc 
tion  and  authority  over  persons  or  property 
without   its  territory."     Pennoyer  v.   I^eff, 
supra.     We  held  in  Cloyd  v.  Trotter,  118  111. 
891,  that  service  out  of  the  state  by  copy  of 
the  bill  and  notice  in  a  chancery  case,  so  far 
as  property  in  this  state  was  sought  to  be 
affected,  would  give  the  court  jurisdiction 
to  decree  concerning  it,  but  not  to  render  a 
personal  decree  against  the  defendant  for  the 
recovery  of  money  or  costs,  and  to  award  a 
general  execution  against  him  for  the  collec- 
tion of  the  same.     If  the  statute  provided  for 
bringing  in  a  resident  of  the  state  by  publi- 
cation of  the  notice  only,  without  the  mail- 
ing of  any  notice  to  him,  the  same  objection 
might  lie  as  in  case  of  a  nonresident.     A 
judgment  in  personam  in  the  court  of  a  state 
against  one  of  the  citizens  who  is  not  served 
with  process,  but  is  served  by  publication 
only, cannot  be  valid,  except  in  cases  coming 
within  the  exceptions  already  indicated.     In 
Webster  v.  Beid,  supra,  it  was  said  :    "These 
suits  were  not  proceedings  in  rem  against  the 
land,  but  were  in  personam  against  the  own- 
ers of  it.     Whether  they  all  resided  within 
the  territory  or  not  does' not  appear,  nor  is  it 
a  matter  of  any  importance.     No  person  is 
required  to  answer  in  a  suit  on  whom  process 
has  not  been  served,  or  whose  property  has 
not  been  attached. "    So,  in  Pennoyer  v.  Ifejf, 
supra,  it  was  said  that  such  judgments  were 
not  binding  in  the  state  where  rendered,  any 
more  than  they  were  outside  of  such  state, 
and  that  since  the  passage  of  the  14th  Amend- 
ment to  the  Federal  Constitution  their  en- 
forcement in  the  state  could  be  resisted  **on 
the  ground  that  proceedings  in  a  court  of 
justice  to  determine  the  personal  rights  and 
obligations  of  parties  over  whom  that  court 
has  no  jurisdiction   do  not  constitute  due 
process  of  law. "    But  this  statute  does  some- 
thing more  than  require  the  publication  of 
the  notice.     It  requires  a  copy  of  the  notice 
to  be  sent  by  mail,  addressed  to  the  defend- 
ant whose  place  of  residence  is  stated  in  the 
affidavit.     Suppose  that  a  defendant  resides 
in  this  state,  and  has  a  known  residence  here, 
but  conceals  himself  so  that  process  cannot 
be  served  upon  him,  and  that  the  notice  spe- 
cified in  the  statute  is  sent  to  him  by  mail. 
If  he  receives  the  notice  so  sent,  he  has  re- 
ceived personal  notice  just  as  much  as  though 
a  summons  was  served  upon  him  by  the  sher- 
iff.   The  certificate  of  the  clerk  is  made  proof 
of  the  mailing  of  the  notice.     "Proof  of  the 
mailing  of  notices,   properly  addressed,    is 
prima  facie  evidence  of  their  having  been  re- 
ceived by  the  partv  addressed."    Meyer   v. 
Krohn,  114  111.  574 ;  Young  v.  Oapp,  147  HI. 
176,  and  193.     When,  therefore,  in  any  col- 
lateral  proceeding,   a  judsrment  of  revival 
based  upon  notice  given  through    the  mail 
as  well  as  by  publication  to  a  resident  of  the 
state  is  relied  upon,  it  is  prima  facie  valid. 
In  such  case  the  judgment  cannot  be  said  to 
have  been  rendered  without  jurisdiction  over 
the  defendant.    The  proceeding  by  scire  facuu 
to  revive  a  judgment  is  not  a  new  suit,  but 
merely  the  continuation  of  the  old  one.     It 
does  not  determine  the  obligations  of  the  de- 
fendant  to  the  plaintiff   as  involved  in  the 
original  controversy  and  as  settled  by   the 
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former  judgment,  but  merely  seeks  a  revival 
of  the  former  judgment  in  order  to  have  ex- 
ecution of  it.  The  defendant  cannot  show 
any  matter  which  was  pleaded  or  might  have 
been  pleaded  in  the  former  action.  The  only 
defenses  which  can  be  set  up  in  the  scire  faci€U 
proceeding  are  that  no  judgment  was  ren- 
dered, or,  if  one  was  rendered,  that  it  has  been 
satisfied  or  discharged.  21  Am.  &  Eng.  En- 
cyclop.  Law,  pp.  855,  864 ;  Smith  v.  Stevens, 
183  111.  188.  Hence  we  are  inclined  to  think 
that  section  26,  taken  in  connection  with  sec- 
tion 12  of  the  Chancery  Act,  is  a  constitu- 
tional enactment  so  far  as  it  provides  for  serv- 
ice by  publication  of  notice  and  mailing  of 
copy  thereof  to  residents  of  the  state  whose 
residence  is  stated  in  the  affidavit. 

In  the  case  at  bar  the  appellant  admitted 
in  his  answer  that  the  copy  of  the  notice  re- 
quired by  the  statute  was  mailed  to  him. 
He  sets  forth  therein  in  htfc  verba  the  certifi- 
cate of  the  clerk  filed  in  the  scire  facias  pro- 
ceeding, in  which  that  official  certifies  that 
on  October  10,  A.  D.  1891,  he  sent  by  mail 
a  notice  (of  which  a  copy  is  thereto  attached) 
addressed  to  ''Joseph  K.  Bickerdike,  Elston 
Road,  near  Belmont  Ave.,  Chicago,  111.'' 
This  certificate  was  prima  facie  evidence  that 
the  notice  so  sent  by  mail  was  received  by 
appellant.  If  it  be  permissible  to  introduce 
evidence  in  the  collateral  proceeding  to  show 
tliat  the  copy  of  the  notice  sent  by  mail  was 
not  received,  it  is  sufficient  to  say  that,  in 
this  proceeding  by  creditors*  bill,  no  evi- 
dence was  introduced  to  overcome  the  prima 
facie  case  made  by  the  clerk's  certificate.  It 
is  true  that,  in  his  answer  to  the  creditors* 
bill,  appellant  states  that  the  notice  was  not 
received  by  him,  but  the  bill  waives  the  an- 
swer under  oath ;  and  therefore,  under  the 
statute,  the  answer  has  no  greater  force  as 
evidence  than  the  bill.  Rev.  Stat.  chf^). 
22,  par.  20,  k^  20.  Where  the  oath  is  thus 
waived,  the  fact  that  the  answer  is  sworn  to 
eives  it  no  force  as  evidence,  but  it  will  be 
deemed  as  merely  a  pleading.  Wallwork  v. 
Derby,  40  111.  527;  WilUnborg  v.  Murphy,  36 
111.  344:  Moin-e  v.  Ilunter,  6  111.  817.  As  to 
the  only  defenses  which  appellant  could  have 
made  in  the  scire  facias  proceeding,  namely 
the  nonexistence  of  the  judgment,  or  its  sat- 
isfaction or  discharge,  it  may  be  said  that, 
in  his  answer  in  the  case  at  bar,  appellant 
admits  the  existence  of  the  original  judg- 
ment, and  he  neither  pleads  nor  attempts  to 
prove  any  satisfaction  or  discharge.  If  the 
judgment  had  been  satisfied  or  olischarged, 
such  fact  could  have  been  shown  as  a  defense 
against  the  enforcement  of  the  revived  judg- 
ment by  creditors*  bill.  It  follows  that,  so 
far  as  the  justice  of  the  master  is  concerned, 
appellant  has  been  deprived  by  the  filing  of 
tliis  creditors*  bill  of  no  defense  which  he 
was  entitled  to  make  in  the  scire  facias  pro- 
ceeding. 

Second,  it  is  claimed  that,  even  if  section 
26  is  a  valid  enactment,  the  publication  and 
mailing  of  the  notice  are  not  authorized  with- 
out the  filing  of  the  affidavit  mentioned  in 
the  section,  and  that  the  affidavit  in  this  case 
was  so  defective  as  not  to  warrant  the  publi- 
cation and  mailing  of  the  notice. 

The  affidavit  which  was  filed  in  the  scire 
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facias  proceeding  on  October  6,  1891,  is  as 

follows: 

**  State  op  Illinois,  J  ^  In  Superior  Court, 

County  of  Cook        S       Oct.  Term,  1891. 
"Mary  C.  Allen  and  Edwin  C.  Al-^ 

len,  Jr. ,  Executors  of  the  Estate 

of  Edward  C.  Allen,  Deceased, 

V.  ' 

**  Joseph  R.  Bickerdike  and  Zacha- 

rias  I.  Pratt. 

*"  James  J.  Barbour,  attorney  tor  above- 
named  plaintiffs,  on  oath  states  that  Joseph 
R.  Bickerdike,  one  of  the  above-named 
defendanta,  resides  in  the  city  of  Chicago, 
in  this  state,  and  that  he  is  conceal^ 
within  this  state  or  has  gone  out  of  this 
state,  so  that  process  cannot  be  served  up- 
on him.  Affiant  further  states  that  he  has 
made  inquiries  at  the  residence  of  said  de- 
fendant as  to  his  whereabouts,  and  the  replies 
received  from  said  defendant's  wife  were  to 
the  effect  that  he  was  away,  and  she  could 
not  tell  when  he  would  be  home ;  and  when 
asked  where  said  defendant  was,  she  refused 
to  state,  and  to  every  question  put  by  this 
affiant  she  would  make  an  evasive  answer. 
Affiant  further  states  that  his  inquiries  of  the 
person  in  charge  of  said  defendant's  office  in 
the  city  of  Chicago,  in  this  state,  failed  to 
bring  anv  information,  further  than  that  Mr. 
Bickerdike  was  awav  and  did  not  wish  to 
have  it  known  where  he  was.  Affiant  further 
states  that  said  defendant's  neighbors  stated 
to  this  affiant  that  said  defendant  would  con- 
ceal himself  to  avoid  service  should  suit  be 
broueht  against  him,  and  affiant  is  utterly 
unable  to  nnd  said  Bickerdike. 

"James  J.  Barboub. 

"Subscribed  before  me  this  6th  dav  of  Oc- 
tober, 1891. 
"  [seal.]     John  M.  Meter,  Notary  Public.^ 

It  is  said  that  the  affidavit  is  void  because 
the  notary  whose  certificate  is  attached  does 
not  state"  that  it  was  sworn  to  before  him, 
but  only  states  that  it  was  subscribed  before 
him.  The  case  of  McDermaid  v.  Russell,  41 
111.  489,  is  referred  to  in  support  of  the  ob- 
jection. In  that  case,  where  the  widow  of 
the  deceased  husband,  who  had  died  intestate 
and  childless,  filed  a  bill  to  have  her  inter- 
est as  statutory  heir  in  her  husband's  estate 
setoff  to  her,  and  sought  to  bring  in  by  pub- 
lication certain  minor  heirs  at  law  of  her 
husband,  it  is  said:  "The  affidavit  of  non- 
residence  does  not  appear  to  have  been  sworn 
to  befope  anv  officer.  For  that  omission  it 
was  no  affiaavit,  and  gave  no  authority  to 
the  court  to  enter  an  order  of  publication." 
The  affidavit  is  not  set  forth ;  and  how  the 
fact  that  it  was  not  sworn  to  appeared  is 
not  stated.  That,  however,  was  a  case  where 
the  decree,  which  was  against  infants,  was 
brought  up  for  review  in  a  direct  proceeding. 
Here,  the  attack  upon  the  judgment  of  re- 
vival is  made  in  a  collateral  proceeding,  and 
it  appears  that  the  affiant,  whose  name  is 
signed  to  the  affidavit,  avers  therein  that 
what  he  states,  he  states  "  on  oath ;"  and  the 
name  of  the  notary  public  with  his  seal  ap- 
pears below  the  notarial  certificate  attached 
to  the  affidavit ;  and  the  judgment  of  revival 
entered  on  December  9,  1891,  recites  upon 
its  face  that  there  was  presented  to  the  court 
50 
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**due  proof  of  publication  of  the  notice  to 
the  defendants."  The  clerk  is  directed  by 
the  statute  to  cause  publication  of  the  notice 
to  be  made,  and  to  mail  a  copy  thereof, 
where  the  plaintiff  or  his  attorney  files  an 
affidavit.  The  presumption  is  that  the  clerk 
did  his  duty,  and  that  he  would  not  have 
caused  publication  to  be  made  and  notice  to 
be  mailed  unless  such  an  affidavit  as  the 
statute  requires  was  first  filed.  Here,  an 
affidavit  made  by  plaintiff's  attorney  was 
filed  in  the  clerk's  office,  and  it  will  be 
presumed  that  the  affidavit  was  sworn  to, 
or  that  the  statements  alleged  upon  its  face 
to  have  been  made  on  oath  were  made  on 
oath.  Non  constat  that  the  clerk  himself 
did  not  administer  the  oath  before  caus- 
ing the  publication  to  be  made.  The  reci- 
tal in  the  judgment  that  "due  proof"  was 
made  is  at  least  prima  facie  evidence  of 
that  fact,  and  it  will  be  presumed  that  such 
proof  was  made  to  the  satisfaction  of  the 
court.  Pierce  v.  Carfeton,  12  111.  858,  54 
Am.  Dec.  405 ;  King  v.  Emden,  9  East,  437 ; 
Bamett  v.  Wolf,  70  111.  76;  Hairis  Y.  Leu 
ter,  80  111.  307.  In  Ki^wte  v.  Wilson,  79  111. 
233,  the  action  was  ejectment,  and  the  de- 
fendant relied  upon  a  sheriff's  deed  made  in 
pursuance  of  a  sale  under  a  judgment  in  an 
attachment  proceeding.  The  record  showed 
that  the  jurat  attached  to  the  affidavit  for  the 
attachment  writ  was  not  signed  by  any  offi- 
cer, and  had  no  signature  at  all ;  and  it  was 
held  that  the  affidavit  was  sufficient  to  author- 
ize the  issuance  of  the  writ,  and  could  not 
be  assailed  in  the  ejectment  suit.  In  that 
case,  the  clerk  recited  in  the  attachment 
writ  that  the  plaintiff  haii  complained  on 
oath  to  him;  and  we  said:  "It  is  not  to 
be   presumed    the   clerk   has   made   a  false 


statement  in  the  writ,  or  that  he  would  have 
issued  the  writ  without  the  oath. "  It  is  true 
that  here  the  clerk  makes  no  such  recital  as 
that  made  in  the  attachment  writ  in  tliat  case. 
But  the  presumption  that  he  did  his  duty  is 
as  strong,  from  the  fact  that  he  signed  and 
published  the  notice  and  mailed  a  copy  of 
it,  as  it  would  have  been  had  he  made  a  recital 
that  an  affidavit  had  been  sworn  to  and  filed 
in  his  office.     Cook  v.  Jenkins,  80  Iowa.  452. 

A  further  objection  is  made  to  the  affidavit 
upon  the  ground  that  it  is  in  the  disjunctive, 
and  cases  are  referred  to  where  affidavits  in 
attachment  proceedings  which  state  two  or 
more  statutory  causes  or  grounds  of  attach- 
ment in  the  disjunctive  are  held  to  be  de- 
fective. We  do  not  think  that  those  cases- 
are  applicable  here.  The  material  fact  was 
that  appellant,  being  a  resident  of  the  state, 
could  nut  be  found  in  it,  so  that  process  could 
be  served  on  him ;  and  it  could  not  be  cer- 
tainl}'  known,  as  the  facts  set  up  in  the  affi- 
davit show,  whether  the  impossibility  of 
finding  his  whereabouts  was  due  to  his  con- 
cealment within  the  state  or  to  his  departure 
from  it.  The  fact  that  he  could  not  be  found 
might  be  due  either  to  his  having  gone  out 
of  the  state  or  to  his  concealment  within  it; 
but  the  result  of  either  circumstance  was  the 
same,  namely,  ignorance  of  his  whereabouts, 
making  it  impossible  to  serve  him  with  pro- 
cess. The  alternative  causes  are  linked  by 
a  common  and  necessary  consequence.  We 
think  that  the  notice  conforms  to  the  re- 
quirements of  the  statute,  as  above  set  forth. 

The  judgment  of  the  Superior  Court  of  Cook 
County  is  affirmed. 

Petition  for  rehearing  denied  October  15. 
1895. 
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COMMONWEALTH   of    Kentucky,   Appt., 
Ebenezer  PETTY. 
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A  state  statute  requiriimr  a  license  for 

the  sale  of  patent  rights  is  in  violation  of 
rights  of  the  patentee  under  federal  law. 

(January  22, 1885.) 


A  PPEAL  by  the  Common  wealth  from  a  jud^- 
xl  ment  of  the  Circuit  Court  for  Christian 
County  in  favor  of  defendant  in  a  prosecution 
against  him  for  selling  without  a  license  the- 
right  to  use  a  certain  patent  right.  Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr,  WiUiam  J.  Hendrick,  AttyGeu., 
for  appellant: 

The  appellee  was  indicted  for  unlawfully 
peddling  without  a  license. 


Note.  -PouJet-  of  state  to  restrict  and  reguicUe  the 
sale  or  enjoyment  of  patent  rtglits. 
I.  As  to  saifs. 

a.  Sales  of  patent  rights, 
h.  Sales  of  patented  articles, 
11.  Police  regulations  of  other  husiness  in  which 

IHitentsare  used. 
111.  Restricting  right  of  action  for  infringement, 
TV.  Taxation  of  patent  rights. 

I,  As  to  sales. 
a.  Sales  of  pcUent  rights. 
The  above  case  Is  somewhat  different  from  any 
otbers  In  which  the  rights  of  patentees  under 
Btatfi  laws  have  been  decided,  and  the  decision 
seems  clearly  correct  by  analogy  to  decisions 
which  have  established  the  unconstitutionality  of 
license  fees  charged  upon  interstate  commerce. 
The  statute  condemned  by  the  court  in  the  present 
29  L.  R.  A. 


case  made  it  unlawful  to  sell  a  patent  right  or  terri- 
tory for  the  sale,  use,  or  manufacture  of  patent 
rights  without  procuring  and  paying  for  a  license - 
for  such  business.  Inotherstates  the  statutes  which 
have  been  passed  upon  have  been  of  two  claases,  al- 
though some  statutes  combined  both:  First,  tboee 
which  required  certain  conditions  precedent  to  the 
sale  of  patent  rights  to  be  complied  with,  consist- 
ing, in  substance,  of  the  placing  on  file  with  the 
clerk  of  any  county  in  which  a  sale  was  to  be  made 
of  a  copy  of  the  letters  patent,  and  obtaining  a 
certificate  of  the  right  to  sell;  second,  those  which 
required  the  words  *'given  for  a  patent  right"  to 
appear  on  the  face  of  any  instrument  given  for 
such  a  consideration.  The  Kentucky  statute  in- 
volved in  the  present  case  of  Com.  v.  Peptt  seems 
to  go  somewhat  further  by  imposing  the  burden 
of  license  fee  upon  the  owner  of  a  patent  as  a  con- 
dition of  his  right  to  sell  it. 
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Vendors  for  patent  rights  or  territories  for 
the  sale,  use,  or  manufacture  of  patent  rights, 
goods,  wares,  eto.,  are  included  in  the  defini- 
tion of  peddler. 

Bash  y.  Farley,  91  Ky.  844;  Rash  v.  Hallo 
trap,  82  Ky.  674;  Com.  v.  Jones,  7  Bush,  502; 
Brown  v.  Young.  2  B.  Mon.  26;  Spadone  v. 
Reed,  7  Bush,  455;  BuU  v.  Barragan,  17  B. 
Mon.  849. 

Paynter*  </.,  delivered  the  opinion  of  the 
court : 

The  grand  jury  of  Christian  county  re- 
turned an  indictment  against  the  appellee, 
Kbenezer  Petty,  charging  that  he  did  unlaw- 


fully sell  and  offer  for  sale  the  patent  right 
to  make  and  use  a  certain  machine  or  contri- 
vance called  a  post  and  pile  driver,  and  did 
sell  territory  for  the  use,  sale,  and  manufact- 
ure of  the  post  and  pile  driver  without  first 
having  obtained  a  license  as  required  by  law, 
and  that  at  the  time  be  was  an  itinerant  per- 
son selling  and  offering  to  sell  the  patent 
right  and  territory  as  stated.  This  indict- 
ment is  under  the  statute  which  imposes  a 
penalty  on  all  itinerant  persons  who  vend 
patent  rights  or  territory  for  the  sale,  use, 
or  manufacture  of  patent  rights,  without  pro- 
curing and  paying  for  a  license  authorizing 
such  sale.     The  law  fixes  the  fee  for  the  li- 


Flrst,  as  to  the  decisions  holdioir  the  statutes  un- 
constitutioDal. 

A  state  statute  ref?ulat1oRr  the  sale  of  patent 
rlffhts  was  held  void  in  Ex  parte  Robinson,  2  Biss. 
309,  where  the  statute  attempted  to  "make  it  unlaw- 
ful for  any  one  to  sell  any  patent  riflrbt  without 
first  fllinor  with  the  clerk  of  the  county  copies  of 
his  letters  patent  with  an  affidavit  to  their  gen- 
uineness and  his  authority  to  make  the  sale,  also 
setting  forth  his  name,  aire,  occupation  and  resi- 
dence. The  circuit  court  said:  **If  the  patentee 
complies  with  the  law  of  conRress  on  the  subject, 
he  has  a  riffht  to  ffo  into  the  open  market  anywhere 
within  the  United  States  and  sell  his  property. 
.  .  .  The  law  in  question  attempts  to  punish  by 
fine  and  imprisonment  a  patentee,  for  dolnir  with 
his  property  what  the  national  legislature  has  au. 
thorlzed  him  to  do,  and  is,  therefore,  void."  In  this 
ease  it  will  be  noticed  that  the  statute  applied  to  a 
sale  of  patent  rights  generally,  and  was  not  an 
exercise  of  the  police  power  with  respect  to  any 
particular  article  or  thing. 

In  Illinois  a  statute  making  it  unlawful  to  sell  or 
barter  a  patent  right  without  first  making  the  af- 
fidavit and  proof  required  by  the  statute,  and  also 
requiring  the  words  *'g1ven  for  a  patent  right"  to 
appear  in  the  note,  and  making  the  note  subject  to 
the  same  defenses  after  transfer  as  before,  is  held 
unconstitutional  in  Hollida  v.  Hunt,  70  111.  109,  22 
Am.  Rep.  63.  since  the  statute  is  exclusively  re- 
stricted to  notes  given  in  whole  or  in  part  for  a 
patent  right,  and  deprives  them  of  one  of  the  im- 
portant attributes  of  negotiability. 

A  similar  decision  was  rendered  in  Minnesota,  in 
Crittenden  v.  White.  23  Minn.  24,  28  Am.  Rep.  676, 
in  respect  to  a  statute  requiring  the  compliance 
with  certain  conditions  before  a  person  can  law- 
fully sell  a  patent  right  within  the  state.  This  de- 
cision wos  bosed  on  Ex  parte  Robinson,  ftupra. 

So  the  Nebraska  Act  of  February  18, 1873,  making 
it  a  misdemeanor  for  any  person  to  sell  or  barter 
any  patent  right  until  after  he  has  submitted  the 
letters  patent,  or  a  copy  thereof,  and  his  authority 
to  sell  the  patent  right,  to  the  county  Judge  tor  ex- 
amination, and  made  affidavit  as  to  his  name.  age. 
place  of  residence,  and  former  occupation,  was 
held  unconstitutional.  Wilcb  v.  Phelps.  U  Neb. 
184.  The  court  distinguishes  the  case  from  those 
relating  to  regulations  of  sales  of  manufactured 
patented  articles. 

It  was  also  decided  in  an  opinion  by  Swayne,  J., 
in  Woollen  v.  Banker,  2  Fllpp.  83,  that  the  Ohio 
Htatute  requiring  the  words  "given  for  a  patent 
right"  to  be  written  or  printed  on  the  face  of  any 
note  the  consideration  for  which  consisted  In 
whole  or  in  part  of  the  right  to  make,  use,  or  vend 
any  patent,  was  unconstitutional. 

Such  a  statute  Is  also  declared  unconstitutional 
in  Castile  v.  Hutchinson,  26  Fed.  Rep.  394.  distin- 
guishing Patterson  v.  Kentucky,  97  U.  8.  501, 24  L. 
29  L.  R.  A. 


ed.  1115,  as  a  case  relating  to  tangible  property 
rather  than  the  right  in  letters  patent. 

So  the  Michigan  statute  requiring  notes  or  other 
obligations  given  for  patent  rights  to  have  the 
words  "given  for  a  patent  right"  on  the  face  of  the 
instrument  is  held  unconstitutional  in  Cranson  v. 
Smith,  37  Mich.  309,  28  Am.  Rep.  514.  on  the  ground 
that  it  imposes  conditions  on  the  transfer  of  pat- 
ent rights,  which  are  not  applied  to  the  transfer  of 
any  other  property,  thereby  interfering  with  the 
value  and  enjoyment  of  such  rights,  and  treating 
them  as  a  species  of  Interests  to  be  regarded  with 
disfavor. 

In  reversing  an  erroneous  conviction  in  State  v. 
Lockwood.  43  Wis.  408,  under  a  statute  making  it  a 
misdemeanor  to  take  a  note  or  other  written  obli- 
gation, any  part  of  the  consideration  of  which  is  a 
patent  right,  without  inserting  in  it  the  words 
"given  for  a  patent  right,"  the  court  said  if  the 
validity  of  the  statute  were  properly  before  it,  it 
would  be  much  disposed  to  follow  the  ruling  of  the 
supreme  court  of  Michigan  in  Cranson  v.  Smith,  5 
Cent.  L.  J.  886,  and  hold  the  statute  to  be  an  In- 
vasion of  federal  authority  and  therefore  void; 
citing  also  Woolen  v.  Banker,  17  Alb.  L.  J.  72. 

The  Indiana  statute  requiring  a  patent-right 
note  to  have  on  its  face  the  words  "given  for 
a  patent  right"  was  also  held  unconstitutional  In 
Helm  v.  First  Nat.  Bank,  43  Ind.  167, 18  Am.  Rep. 
395.  but  this  case  is  overruled  by  later  cases  in  the 
same  state.    See  infra. 

But  much  the  larger  number  of  decisions  have 
upheld  such  statutes. 

The  validity  of  the  Indiana  statute  making  it  un- 
lawful to  sell  or  barter  a  patent  right  without  first 
filing  with  the  clerk  of  the  county  copies  of  the 
letters  patent  duly  authenticated,  with  an  affidavit 
that  they  are  genuine  and  have  not  been  revoked 
or  annulled,  and  that  the  person  selling  has  full 
authority  to  do  so.  setting  forth  also  his  name,  age, 
occupation,  and  residence,  is  expressly  affirmed  in 
Reeves  v.  Corning,  51  Fed.  Rep.  774,  in  which  the 
court  says  that  Ex  parte  Robinson.  2  Biss.  309,  is 
overruled  by  Patterson  v.  Kentucky,  97  U.  S.  501, 
24  L.  ed.  1115,  and  cites  the  earlier  Indiana  cases, 
which  deny  the  constitutionality  of  the  statute,  as 
overruled  by  the  later  cases  In  the  same  state.  The 
court  also  distinguishes  Castle  v.  Hutchinson.  25 
Fed.  Rep.  394.  which  denied  the  constitutionality 
of  a  statute  making  it  a  criminal  ofl^ense  for  the 
seller  of  a  patent  to  take  a  note  without  the  words 
"given  for  a  patent  right"  on  its  face,  as  this  stat- 
ute discriminated  between  notes  given  for  pat- 
ent rights  and  those  given  for  other  considerations. 

So,  the  validity  of  the  Indiana  statute  requiring 
persons  who  i^ell  patent  rights  to  file  a  copy  of  the 
letters  patent  and  an  affidavit  that  the  letters  are 
genuine,  and  that  authority  to  sell  exists,  is  sus- 
tained in  Brechbil)  v.  Randall,  102  Ind.  .'i28.  52  Am. 
Rep.  895,  declaring  that  Grover  &  B.  Sewing  Macb. 
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cense  that  shall  be  paid.  The  appeal  is  taken 
from  a  judgment  of  the  court  below  sustain- 
ing a  demurrer  to  and  dismissing  the  indict- 
ment. 

The  sole  question  is  as  to  the  validity  of 
the  statute  which  requires  a  patentee  or  his 
vendee  or  assignee  to  first  procure  and  pay 
for  a  license  before  he  is  authorized  to  vend 
his  patent  right  or  territory  for  the  sale,  use, 
or  manufacture  of  his  patent  rights.  This 
statute  in  effect  declares  unlawful  the  sale 
of  any  patent  right,  or  the  sale  of  any  part 
of  the  territory  which  is  covered  by  such  pat- 
ent right,  to  any  one,  unless  the  vendor  first 
procure  from  the  officials,  as  provided  in  the 
statute,  a  license  authorizing  the  sale.     The 


8th  clause  of  section  8  of  article  1  of  the  Con- 
stitution of  the  United  States  confers  author- 
ity upon  congress  **to  promote  the  progress 
of  science  and  useful  arts  bv  securing,  for 
limited  times,  to  authors  and  inventors,  the 
exclusive  ri^ht  to  their  respective  writings 
and  discoveries."  The  power  thus  fiven  to 
congress  has  been  exercised  by  it  since  the 
organization  of  the  government.  Statutes 
have  been  enacted  relating  to  the  subject, 
and  the  provisions  thereof  fully  prescribe  the 
circumstances  and  the  manner  of  the  issual 
of  patents,  how  they  may  be  transferred,  and 
the  character  and  extent  of  the  rights  which 
they  confer  on  the  patentee  or  his  vendee  or  as- 
signees.    The  moment  the  patent  is  granted, 


Co.  V.  ButJer.  53  Ind.  454, 21  Am.  Rep.  300.  is  over- 
ruled by  Toledo  A^rU  Works  v.  Work,  70  Ind.  268, 
and  Fry  v.  State,  68  Fnd.  888.  80  Am.  Bep.  238. 

The  ooQstitutionality  of  tbe  Indiana  statute  in  its 
entirety  is  also  affirmed  in  New  v.  Walker,  108  Ind. 
368,  which  regrards  tbe  decision  of  tit  parte  Robin- 
son. 2  Diss.  309,  as  overruled,  and  sajrs  ail  other  de- 
cisions a^inst  tbe  constitutionality  of  such  stat- 
utes were  baaed  on  that  decision. 

Tbe  validity  of  the  Indiana  statute  is  also  sus- 
tained in  Pape  v.  Wright,  116  Ind.  602,  in  whiob  a 
patent  riffbt  bad  been  sold  without  complyingr  with 
tbe  statutory  requirements. 

The  Indiana  statute  is  also  assumed  to  be  valid  in 
Mayfleld  v.  Sears,  183  Ind.  86,  where  the  question 
involved  was  as  to  tbe  sufficiency  of  the  compli- 
ance with  tbe  statute. 

Tbe  protection  of  tbe  citizens  from  fraud  and 
imposition  as  an  exercise  of  tbe  police  power  is  the 
purpose  of  tbe  Indiana  statute  as  interpreted  by 
Reeves  v.  Coming,  51  Fed.  Rep.  774.  and  the  statute 
is  said  to  afford  protection  while  it  imposes  no  un- 
just burden  on  honest  dealers,  and  to  deprive  tbe 
owner  of  a  patent  of  no  right  or  immunity  justly 
his  own,  or  discriminate  against  tbe  owners  of  pat- 
ent rights. 

The  validity  of  a  statute  making  it  a  misdemeanor 
to  take,  sell,  or  transfer  a  negotiable  instrument 
given  for  a  patent  right,  knowing  that  fact,  unless 
it  has  on  its  face  tbe  words  *'given  for  a  patent 
right,"  is  sustained  In  Herdic  v.  Roessler.  100  N.  Y. 
127.  affirming  39  Hun,  198,  on  tbe  ground  that  It  In 
no  way  interferes  with  the  exclusive  right  of  the 
patentee,  and  did  not  make  the  note  illegal,  al- 
though the  statutory  words  were  omitted,  or  de- 
feat the  rights  of  a  bona  flde  holder. 

A  statute  permitting  all  defenses  against  any  as- 
signee, Indorser,  holder,  or  purchaser  of  a  note, 
draft,  or  bill  of  exchange  given  for  a  patent  right 
which  could  have  been  made  between  tbe  original 
parties,  is  held  in  Tilson  v.  Gatling,  60  Ark.  114,  to 
be  valid,  and  not  to  violate  the  provisions  of  tbe 
United  States  Constitution  giving  congress  power 
to  secure  to  Inventors  exclusive  rights  in  their  dis- 
coveries. 

Tbe  court  argues  in  Tod  v. Wick  Bros.,  88  Ohio  St. 
870,  that  If  the  act  of  congress  of  its  own  force  se- 
cured to  the  owner  of  a  patent  right  tbe  right  to 
receive  negotiable  paper  on  tbe  sale  of  bis  patent, 
accompanied  by  such  Incidents  or  immunities  as 
would  protect  it  in  tbe  hands  of  an  innocent 
holder  against  prior  equities  or  defenses,  it  would 
seem  to  require  a  uniform  operation  througout  the 
United  States,  and  would  defeat  tbe  law  of  some 
states  in  which  a  transfer  of  paper  which  is  negoti- 
able in  form  does  not  cut  off  any  defenses  existing 
against  tbe  payee.  That  is  to  say,  any  variation 
in  tbe  laws  of  the  several  states  respecting  the 
transfer  of  negotiable  paper  and  its  effect  would 
be  impossible  so  far  as  applied  to  notes  given  for 
patent  rights.  The  exclusive  right  of  a  patentee  to 
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make,  use.  and  vend  bis  discovery  is  declared  in 
Tod  V.  Wick  Bros,  to  be  property  in  no  higher 
sense,  and  to  possess  no  greater  incidents  and  im- 
munities, than  property  acquired  by  purchase  at 
common  law.  And  it  is  said  that  the  legislature 
has  as  complete  power  to  withdraw  from  negoti- 
able paper  that  quality  which  protects  an  indorsee 
against  defenses  when  tbe  note  is  given  for  an  in- 
terest in  a  patented  invention  as  when  given  for 
any  other  kind  of  property. 

A  statute  whiob  should  make  absolutely  void  all 
notes  given  for  patent  rights,  unless  tbe  words 
*'glven  for  a  patent  right**  prominently  appeared 
on  the  face  of  the  instrument,  would  interfere 
with  tbe  right  of  a  patentee  secured  to  him  by  the 
acts  of  congress  to  sell  and  assign  bis  patent,  says 
tbe  court  by  3fr.  Justice  Sbarswood  in  Haskell  v. 
Jones,  86  Pa.  173.  Such  a  statute  be  declares  would 
be  unconstitutional  and  void.  But  the  Pennsyl- 
vania  statute  is  held  not  to  have  this  effect,  but 
merely  to  subject  patent-right  notes  with  such 
words  therein  to  tbe  original  defenses  after  their 
transferor  assignment  as  well  as  before, and  tbe 
sole  object  of  the  legislature  is  declared  to  be  to  se- 
cure, so  far  as  oould  be  done  consistently  with  the 
rights  of  innocent  third  persons,  that  notice  of  tbe 
consideration  should  be  given  to  all  who  should 
take  tbe  paper:  and  it  is  held  accordingly  that  the 
rights  of  bona  flde  holders  are  not  prejudiced  by 
tbe  omission  of  tbe  statutory  words  from  such  an 
instrument.  Tbe  court  says:  **Tbi8  very  plainly 
distinguishes  our  act  from  tbe  statutes  of  other 
states  which  have  been  held  unconstttutionaL** 

Tbe  constitutionality  of  tbe  Pennsylvania  stat- 
ute requiring  tbe  words  **given  for  a  patent  ri^ht** 
to  appear  on  the  face  of  every  note  given  in  whole 
or  In  part  for  a  patent  right,  and  that  the  note 
shall  be  subject  to  the  same  defenses  in  tbe  hands 
of  a  purchaser  as  in  tbe  bands  of  the  origtoal 
bolder,  was  again  sustained  In  Shires  v.  Com..  120 
Pa.  368,  which  was  tbe  case  of  a  conviction  under 
an  indictment  for  taking  a  note  in  violation  of  the 
statute. 

Tbe  sale  of  a  right  to  use,  and  to  manufacture  f  cnr 
sale  and  use,  tbe  patented  article,  is  a  sale  of  the 
patent  right  itself,  within  tbe  meaning  of  such  a 
statute.    New  v.  Walker,  108  Ind.  865. 

Tbe  validity  of  statutes  requiring  the  w(H>l8 
**glven  for  a  patent  right"  in  instruments  given 
therefor  is  also  assumed,  if  not  expressly  declared, 
in  tbe  following  cases  construing  such  statutesand 
instruments: 

That  the  Pennsylvania  act  does  not  apply  to  non- 
negotiable  notes  is  decided  in  Gray  v.  Mortimer,  7 
Pa.  Oo.  Ct.  671. 

Tbe  same  is  decided  as  'to  tbe  Ohio  statute.  In 
State  V.  Brower,  80  Ohio  St.  101. 

Although  tbe  Indiana 'statute  was  applied  to  a 
non-negotiable  note  in  Robertson  v.  Oooper,  1  Ind. 
App.  78. 

It  is  held  that  a  statute  making  it  a  misdemeanor 
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the  TifrhtB  of  the  patentee  are  complete.  Even 
his  property  rights  cannot  be  destroyed  or 
impaired  bjr  congress  subsequently  repealing 
the  law  which  authorized  the  granting  of  it. 
MeClurg  v.  Kingsland,  42  U.  8.  1  How.  206. 
11  L.  ed.  108.  A  patent  right  is  not  a  tan- 
gible property.  It  is  an  incorporeal  right. 
The  patent  secures  to  the  patentee  the  exclu- 
sive ri^ht  in  the  discovery.  The  Supreme 
Court,  in  the  case  of  Patterson  v.  Kentucky, 
97  U.  8.  501.  24  L.  ed.  1115,  said:  "The 
rieht  of  property  in  the  phvsical  substance, 
which  is  the  fruit  of  the  discovery,  is  alto- 
gether distinct  from  the  right  in  the  dis- 
covery itself,  just  as  the  property  in  the  in- 
struments or  the  plate  by  which  copies  of  a 


map  are  multiplied  is  distinct  from  the  copy- 
right, as  the  map  itself.  Stephens  v.  Cody, 
55  U.  8.  14  How.  528,  14  L.  ed.  528 ;  Stevem 
V.  Oladding,  58  U.  8.  17  How.  447,  15  L.  ed. 
155."  The  incorporeal  right,  or  the  right  in 
the  discovery,  congress  has  full  and  complete 
authority  to  secure  to  the  inventor,  and  pro- 
tect him  in  its  enjoyment  and  against  all  in- 
terference. Jttetiee  Field,  in  delivering  the 
opinion  of  the  Supreme  Court  of  the  United 
States  in  Webber  v.  Virginia,  108  U.  8.  344. 
26  L.  ed.  565,  said  :  **It  is  only  the  right  to 
the  invention  or  discovery— the  incorporea) 
right — which  the  state  cannot  interfere  with.  *' 
It  is  proper  that  this  authority  should  be  ex- 
ercised, that  the  eflforts  of  genius  may  be  re- 


to  take  a  note  for  a  patent  rinrht  without  the  words 
*'f(\ven  for  a  patent  riirbt**  contained  on  its  face 
makes  such  note  void  in  the  hands  of  a  person  who 
takes  it  in  violation  of  tbe  statute.  Bowen  v. 
Kemerer.  2  Pearson.  260;  Weaver  v.  Frants,  1 
Pennyp.  168;  Hunter  v.  Hennin^er,  98  Pa.  87a 

But  the  bona  flde  holder  of  sucb  note  given^ 
wbich  omits  the  words  required  by  statute,  is  en- 
titled to  enforce  tbe  note.  Knlss  v.  Holbrook  (Ind.) 
41  N.  E.  Bep.  1118;  New  v.  Walker.  106  Ind.  866; 
Tescber  v.  Merea,  118  Ind.  686;  Pendar  v.  Kelley. 
48  Vt.  27;  Streit  v.  Waugb.  48  Vt.  298;  Kraft  v. 
Oinffriob.  2  Pa.  Dist.  B.  888;  Canajobarie  Nat.  Bank 
V.  Diefendorf.  21  N.  Y.  8.  B.  6B2  (Feb.  7, 1889);  Vos- 
burtfh  V.  Diefendorf,  16  N.  Y.  8.  R.  498  (May.  1888); 
Herdic  v.  Boessler.  100  N.  Y.  127.  afBrmin?  89  Hun. 
198;  Moses  v.  Comstock,  4  Neb.  616. 

The  bolder  of  such  a  note  without  the  words  re- 
quired by  statute  therein  has  tbe  burden  of  prov- 
iner  that  be  was  a  bona  flde  bolder  without  notice. 
Horstman  v.  Zimmerman  (Pa.)  8  Cent.  Bep.  249; 
Knies  v.  Holbrook,  impra. 

Knowledge  of  tbe  purchaser  of  a  note  that  it  was 
given  for  a  patent  right  puts  him  on  inquiry  as  to 
whether  or  not  tbe  conditions  of  tbe  statute  as  to 
sucb  notes  have  been  complied  with.  New  v. 
Walker.  108  Ind.  366;  Johnson  v.  Martin.  19  Ont. 
App.  692;  Tod  v.  Wick  Bros.  86  Ohio  8t.  870. 

But  not  if  tbe  note  was  made  in  another  state 
and  tbe  purchaser  does  not  know  of  such  statute  in 
tbe  other  state.    Palmer  v.  Minar,  8  Hun.  842. 

Negotiable  paper  given  for  patented  machines, 
or  to  secure  an  agency  to  sell  patented  machines 
in  a  certain  specified  territory,  is  held,  in  State  v. 
Peck.  25  Ohio  8t.  26.  to  be  unaffected  by  tbe  statute 
respecting  notes  given  for  ''patent  rights.^* 

And  notes  given  for  articles  manufactured  under 
a  patent  are  not  within  tbe  provisions  of  the  In- 
diana statute  requiring  compliance  with  specified 
conditions  in  case  of  notes  taken  for  patent  rights. 
Hankey  v.  Downey.  116  Ind.  118, 1  L.  R.  A.  447. 

Tbe  Tennessee  statute  allowing  all  defenses 
against  an  indorsee  of  a  note  given  for  a  patent 
right  is  held  in  Harmon  v.  Hagerty.  88  Tenn.  705. 
to  apply  only  to  notes  which  disclose  on  their  face 
that  they  were  given  for  an  interest  in  a  patent 
right,  but  nothing  is  said  in  tbe  case  about  the 
validity  of  such  a  statute. 

In  Belong  v.  Barnes.  45  Ohio  8t.  287.  without  any 
question  as  to  the  validity  of  the  statute,  it  was  held 
that  where  a  note  for  a  patent  right  was  given  con- 
taining such  words,  and  immediately  surrendered 
at  a  discount  for  another  note  without  those  words, 
the  latter  also  was  a  patent-right  note  within  the 
statute. 

So.  a  transfer  of  an  interest  in  a  patent  by  one 
partner  to  another,  to  induce  the  latter  to  Join  in 
firm  notes  for  an  individual  debt  of  tbe  former, 
does  not  bring  sucb  notes  within  the  scope  of  tbe 
Bills  of  Exchange  Act  1890.  53  Vict.  chap.  83  (D). 
requiring  patent- right  notes  to  have  on  their  face 
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the  words  **given  for  a  patent  right."    Samuel  v. 
Fairgrieve,  21  Ont.  App.  418. 

In  First  Nat.  Bank  v.  Stockell.  92  Tenn.  252.  20  L. 
R.  A.  606,  it  was  held  that  tbe  purchaser  of  a  note 
was  not  chargeable  with  knowledge  that  it  was 
given  for  a  patent  right  by  the  letters  '*C.  I.  P.'^ 
standing  unexpla|ped  on  its  face,  although  they 
were  In  fact  intended  to  show  that  it  was  given  for 
an  interest  in  tbe  **Chapln  iron  process." 

With  tbe  above  case  is  a  note  on  tbe  validity  of 
notes  given  for  patent  rights.  A  portion  of  that 
note  covers  some  of  the  ground  of  this  note,  but  it 
is  thought  best  to  make  tbe  present  note  complete 
on  tbe  subject  here  treated. 

It  will  be  seen  from  tbe  above  oases  that  n  con- 
siderable majority  of  the  decisions,  and  about  one 
half  of  tlie  courts,  sustain  the  validity  of  the  stat- 
utes such  as  are  above  mentioned,  although  in  sev- 
eral states  such  statutes  are  held  unconstitutional. 
Thus,  in  Illinois.  Minnesota,  Nebraska,  and  Michi- 
gan statutes  like  one  or  both  of  the  kind  mentioned 
have  been  held  unconstltuttonal,  and  to  the  same 
effect  are  several  decisions  of  tbe  circuit  courts  of 
the  United  States,  and  an  expression  of  opinion 
without  deciding  tbe  question  in  a  Wisconsin  case. 
On  the  other  hand,  tbe  decisions  in  Arkansas.  In- 
diana, New  York.  Ohio,  and  Pennsylvania,  as  well 
as  in  one  of  the  circuit  courts  of  the  United  8tates» 
sustain  the  validity  of  one  or  both  of  such  statu- 
tory regulations,  and  tbe  Tennessee  cas^  of  Har- 
mon V.  Hagerty,  88  Tenn.  705.  seems  to  assume  their 
validity. 

It  is  not  easy  to  say  what  may  be  the  final  con- 
trolling decision  of  the  question  by  the  Supreme 
Court  of  the  United  States  which  shall  settle  the 
present  conflict  of  decisions.  But  an  analogy  ^- 
ists  between  this  question  and  that  of  interstate 
commerce.  The  decisions  on  the  subject  of  inter- 
state commerce  seem  to  indicate  the  invalidity  of 
these  patent-right  regulations.  Tbe  question  is^ 
Can  a  state  by  police  regulations  discriminate  be- 
tween a  sale  of  patent  rights  and  sales  of  other 
property.  In  respect  either  to  the  conditions  pre- 
cedent to  the  right  to  sell  or  to  the  form  of  obliga- 
tions taken  on  the  sales?  Or.  to  put  tbe  question 
in  another  way.  Can  state  police  regulations  be 
valid  when  aimed  exclusively  at  sales  of  patent 
rights?  It  is  clear  that  police  regulations  when 
general  in  their  nature  may  be  valid,  although  ap- 
plied to  dealings  in  patent  rigbte;  but  when  they 
are  aimed  only  at  sales  of  patent  rights,  thus  dis- 
criminating against  such  sales,  even  if  the  purpose 
is  not  to  depreciate  the  rights  of  the  owners,  but 
only  to  prevent  them  from  committing  fraud  In 
such  sales,  the  question  is  a  different  one.  The 
case  is  similar  to  that  of  a  police  regulation  aimed 
exclusively  at  interstate  or  foreign  commerce, 
sucb  as  inspection  laws  applicable  only  to  goods 
from  other  states.  While  general  inspection  laws 
are  valid,  as  shown  in  Patterson  v.  Kentucky,  97 
U.  8.  501,  24  L.  ed.  1116.  yet  any  discrimination  in 
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warded,  thus  stimulating  and  encouraging 
the  production  of  useful  inventions.  When 
the  property  is  brought  into  existence  by  the 
application  of  the  discovery,  and  is  brought 
into  or  produced  in  the  state,  the  use  of  it  is 
not  beyond  the  control  of  its  legislation.  The 
question  as  to  the  use  of  the  property  thus 
produced  is  not  involved  here.  In  Gayler  v. 
Wilder,  51  U.  S.  10  How.  494,  18  L.  ed. 
511,  Taney,  GJi.  J.,  said:  "The  monopoly 
jrranted  to  the  patentee  is  for  one  entire  thinj? ; 
Tt  is  the  exclusive  right  of  making,  using, 
and  vending  to  others  to  be  used,  the  im- 
provements he  has  invented,  and  for  which 
the  patent  is  granted.  The  monopoly  did  not 
exist  at  common  law,  and  the  rights,  there- 


fore, which  may  be  exercised  under  it,  cannot 
be  regulated  by  rules  of  the  common  law.  It 
is  created  by  the  act  of  concrress. "  In  II 1  inois, 
a  statute  required  vendors  of  patent  rights 
to  procure  a  certificate  from  the  county  clerk, 
and  provided,  further,  that  every  note  given 
for  a  patent  right  should  contain  the  words 
"given  for  a  patent  right."  and  that  such  ob- 
ligation should  be  subject  to  all  defenses  as 
if  owned  by  the  payee.  The  supreme  court 
of  Illinois,  in  the  case  of  HoUida  v.  Hunt, 
70  111.  109,  22  Am.  Rep,  63,  held  that  the 
law  was  unconstitutional,  because  it  was  an 
attempt  to  regulate  and  control  by  enact- 
ments of  the  legislature  of  Illinois  a  matter 
of  wh ich  congress  had  sole  j  urisdiction.    Part 


such  inspection  lawairalost  property  (such  as  flour) 
brouRht  from  outside  the  state,  is  ezpreraiy  con- 
demned in  Volffht  V.  Wriffbt,  141  U.  S.  62,  35  L.  ed. 
688.  Yet  dangrer  from  unwholesome  or  fraudulent 
articles  of  merohandlse  may  in  some  instances  be 
more  peculiar  to  importations  from  other  states 
than  any  danfcerof  fraud  in  sal^  can  be  peculiar 
to  sales  of  patent  rights;  and  ^police  regulations 
aimed  exclusively  at  the  former  seem  as  justifiable 
as  those  aimed  exclusively  at  the  latter.  Therefore 
the  rule  adopted  by  the  Supreme  Court  of  the 
United  States  in  respect  to  state  inspection  laws, 
which  condemns  a  law  aimed  on  ly  at  goods  brought 
from  outside  the  state,  would  condemn  any  state 
statute  which  aimed  to  regulate  sales  of  patent 
rights  only,  unless  interstate  commerce  has  greater 
immunity  from  state  interference  than  patent 
righto  have.  The  deoisioos  of  the  Supreme  Court 
of  the  United  States  suggest  that  the  limit  of  state 
police  power,  when  it  affects  rights  given  by  fed- 
eral law.  is  an  interference  which  is  merely  inci- 
dental to  other  purposes,  and  which  is  not  ex- 
clusively aimed  at  or  limited  to  its  effect  on  such 
federal  rights. 

h.  Sales  of  patented  articlett, 

"We  can  find  no  objection  to  the  legislation  of 
Virftioiain  requiring  a  license  for  the  sale  of  the 
sewing-magbines.  by  reason  of  the  grant  of  letters 
patent  for  the  Invention,"  says  the  opinion  of  Mr. 
Jwtiee  Field  in  Webber  v.  Virginia,  103  U.  S.  344,  26 
L.ed.566. 

The  relation  of  the  police  power  of  the  states  to 
the  rights  of  patentees  under  letters  patent  granted 
by  the  United   States  is  expressed  verv  fully  and 
with  great  clearness  by  Mr,  Justice  Field  in  his 
opinion  ou  behalf  of  the  Supreme  Court  of  the 
Uniu-d  States    in    Webber    v.    Virginia,    trnpra. 
Because    of   the  clearness    of   the  statement  as 
well    as    because    It  is    from  the  court  of  ulti- 
mate authority  on  the  subject,  we  quote  at  some 
length.    The  ionguage  is  as  follows:   "The  right 
conlerred  by  the  patent  laws  of  the  United  States 
to  inventors  to  sell  their  inventions  and  discoveries 
does  not  take  the  tangible  property,  in  which  the 
invention  or  discovery  may  be  exhibited  or  carried 
Into  etfect,  from  the  operation  of  the  tax  and  li- 
cense laws  of  the  state.    The  combination  of  dif- 
ferent materials  so  as  to  produce  a  new  and  valu-  ' 
able  product  or  result,  or  to  produced  well-known  I 
pn)duct  or  result  more  rapidly  or  better  than  be-  [ 
fore,  which  constitutes  the  invention  or  discovery,  ; 
cannot  be  forbidden  by  the  state,  nor  can  the  sale  I 
of  the  article  or  machine  produced  be  restricted,  t 
except  as  the  production  and  eale  of  other  articles, 
for  the  manufacture  of  which  no  invention  or  dis-  i 
covery  L«^  patented  or  claimed,  may  be  forbidden  or  j 
restricted.     The  patent  for  a   dynamite  powder  i 
does  not  prevent  the  state  from  prescribing  the 
conditions  of  its  manufacture,  storage,  and  sale,  so 
as  to  protect  the  community  from  the  danger  of  | 
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explosion.  A  patent  for  the  manafacture  and- 
sale  of  a  deadly  poison  does  not  lessen  the  right  of 
the  state  to  control  its  handling  and  use.  Tbe 
legislation  respecting  the  articles  which  the  state 
may  adopt  after  the  patents  have  expired,  it  may 
equally  adopt  during  their  continuance.  It  is  only 
tbe  right  to  the  invention  or  discovery— tbe  in- 
corporeal right— which  the  state  cannot  interfere 
with.  Congress  never  intended  that  the  patent  law 
should  displace  tbe  police  powers  of  the  states, 
meaning  by  that  term  those  powers  by  wbiob  tbe 
bealth,  good  order,  peace,  and  general  welfare  of 
the  conununity  are  promoted.  Whatever  rights  are 
secured  to  inventors  must  be  enjoyed  In  subordi- 
nation to  this  general  authority  of  the  state  over 
all  property  within  its  limits.** 

The  fact  that  oU  is  a  patented  article  was  held  in 
Patterson  v.  Kentucky.  W  U.  8.  501,  24  U  ed.  U15, 
affirming  11  Bush,  811,  sa  Am.  Bep.  fSXK  to  be  imma- 
terial when  the  oil  did  not  conform  to  the  standard 
or  test  required  by  a  state  statute  as  a  prerequtelto 
to  the  right  to  sell  or  offer  it  for  sale  for  illuminat- 
ing purposes. 

The  declaration  of  Chief  Jwtiee  Kent  In  Living- 
ston V.  Van  Ingen,  9  Johns.  681,  that,  'if  tbe  in- 
ventor^s  machine  or  other  production  will  bave  a 
pernicious  effect  upon  the  public  health  or  safety. 
no  doubt  a  competent  authority  remains  witb  tbe 
states  to  restrain  the  use  of  the  patent  right," 
has  t)een  quoted  with  approval  In  later  ca^ee,  es- 
pecially in  Patterson  v.  Kentucky,  mpra,  where  It 
is  said  that  although  tbe  action  was  no  longer  au- 
thority and  the  language  not  absolutely  necessary 
to  the  decision  of  tbe  case,  yet,  "as  an  expression 
of  opinion  by  an  eminent  Jurist  as  to  the  nature 
and  extent  of  the  rights  secured  by  the  Federal 
Constitution  to  inven.tors,  it  is  entitied  to  great 
weight." 

The  police  power  of  the  state  to  regulate  th*^ 
business  of  peddlers  is  not  limited  by  tbe  fac-t 
that  a  peddler  may  be  selling  patented  articles. 
The  court  said  the  patent  laws  "give  excluslTc 
rights,  but  they  do  not  determine  personal  capac- 
ity to  contract,  or  prescribe  the  requisites  for  sales 
of  patented  articles,  or  impose  the  customary  re- 
strictions which  arc  supposed  to  be  important  t<» 
the  protection  of  public  morals.  All  the«e  matters 
are  left  to  the  state  law.  A  patentee  must  observe 
the  Sunday  law  as  much  as  any  other  vendor;  he 
must  put  bis  contracts  in  writing  under  tbe  same 
circumstances  which  require  writings  of  others, 
and  ho  must  obey  all  other  regulations  of  police 
which  are  made  for  general  observance.  Patter- 
son V.  Kentucky,  tntpra.  Invidious  regulations, 
applicable  to  patentees  exclusively,  might  t>e  void. 
but  there  is  no  question  of  that  nature  here." 
People  V.  RusseU,  49  Mich.  617.  43  Am.  Rep.  478. 

A  state  statute  prohibiting  tbe  manufacture  or 
sale  of  any  article  not  made  from  unadulterated 
milk  or  cream,  designed  to  take  tbe  place  of  battor 
or  cheese,  is  sustained  In  Re  Brosnaban,  18  Fed. 
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of  the  Illinois  statute  was  similar  to  the  one 
in  question.  It  was  an  effort  to  regulate  or 
control  the  sale  of  a  patent  right  by  first  re- 
quiring a  permission  from  the  county  clerk. 
In  Cranson  v.  Smith,  87  Mich.  309.  26  Am. 
Rep.  516,  the  supreme  court  of  Michigan  de- 
cided that  a  statute  of  that  state  requiring 
•obligations  given  for  patent  rights  to  con- 
tain the  words  "given  for  a  patent  right," 
and  making  them  subject  to  defenses  in  the 
hand  of  innocent  holders  the  same  as  in  the 
hand  of  the  original  payee,  was  an  unconsti- 
tutional interference  with  the  preroi^ative  of 
congress,  and  void.  The  court  said  :  "  Where 
any  right  or  privilege  is  subject  to  the  regu- 
lations of  conm^sa  it  is  not  competent  for 


state  laws  to  impose  conditions  which  shall 
interefere  with  the  rights  or  diminish  their 
value.  In  those  cases  where  the  congressional 
power  is  lawfully  exercised  it  is  supreme." 
Patterson  v.  Cofn.,  11  Bush,  311,  21  Am.  Rep. 
220,  arose  under  a  statute  prohibiting  the  sale 
within  the  state  of  all  illuminating  oils 
which  did  not  ignite  at  a  certain  named  tem- 
perature, and  imposing  a  fine  for  its  viola- 
tion. The  same  act  imposed  a  penalty  on 
all  who  should  sell  such  fluid  after  it  had 
been  condemned  by  the  state  inspector,  and 
the  barrels  or  packages  were  branded  by  him, 
"Unsafe  for  illuminating  purposes."  The 
defendant  was  selling  an  oil  which  had  been 
condemned  by  the  inspector.    The  court  held 


Rep.  02.  in  an  opinion  by  Justice  MUler  of  the  Su- ' 
preme  Court  of  the  United  States  on  a  writ  of 
habeas  corpus  by  a  person  who  had  been  convicted 
of  vioJatiDff  the  statute  by  selling  oleomargarine, 
which  was  a  patented  article.  He  said:  'The  an- 
swer is,  that  the  purposes  of  the  patent  law  and  of 
the  constitutional  provision  are  answered  when 
the  patentee  is  protected  auralnst  competition  in 
the  use  of  his  invention  by  others;  and  when  the 
law  prevents  others  from  infriDgring  on  his  exclu- 
sive right  to  make.  U9e,  or  sell,  its  object  is  ac- 
complished.^* 

8o  the  fact  tluit  an  article  was  manufactured  un- 
der letters  patent  issued  by  the  United  States  is 
held  to  constitute  no  defense  for  violating  Ohio 
Kev.  Stat.  8  7080,  making  it  an  offense  to  sell  any 
substance  not  made  wholly  from  pure  cream  or 
pure  milk  which  purports  to  be  butter  or  cheese. 
Palmer  v.  State.  99  Ohio  St.  230.  48  Am.  Rep.  429. 

The  owner  of  a  patent  medicine  is  not  by  virtue 
of  his  patent  eutitled  to  administer  the  medicine  as 
a  profession  m  violation  of  a  state  law  regulating 
the  practice  of  medicine.  Smith  v.  Tracy,  2  Hall. 
466;  Thompson  v.  Staats,  16  Wend.  996;  Jordan  v. 
Dayton  Overseers,  4  Ohio,  294. 

In  Jordan  v.  Dayton  Overseers,  supra^  the  court 
said:  "An  attempt  by  the  legislature  in  good  faith 
to  regulate  theconductlofja  portion  of  its  citizens 
in  a  matter  strictly  pertaining  to  its  internal 
economy,  we  cannot  but  regard  as  a  legitimate 
exercise  of  power,  although  such  law  may  some- 
times Indirectly  affect  the  enjoyment  of  rights 
flowing  from  the  federal  government."  In  discuss- 
ing the  patent  law  the  court  said:  **The  sole  opera- 
tion of  the  statute  is  to  enable  him  (the  patentee) 
to  prevent  others  from  using  the  products  of  his 
labors  except  with  his  consent.  But  his  own 
right  of  using  is  not  enlarged  or  affected." 

In  an  action  for  the  price  of  a  patented  machine 
a  reply  that  the  plaintiff,  although  a  foreign  cor- 
poration, had  the  right  to  sell  patented  articles  in 
the  state  notwithstanding  any  law  of  the  state  to 
the  contrary,  is  held  bad  on  demurrer  where  the 
answer  alleged  that  the  foreign  corporation  had 
not  toraplied  with  the  laws  of  the  state  so  as  to 
be  authorized  to  do  business.  Toledo  Agri.  Works 
v.  Work,  70  Ind.  353.  This  decision  was  based  on 
Fry  V.  State,  H3  Ind.  652.  30  Am.  Hep.  238,  which  sus- 
tained a  r>olice  regulation  respecting  scalpers  or 
ticket  brokers,  and  it  overrules,  without  raention- 
injr  them,  the  prior  decisions  of  the  court  which 
are  directly  in  conflict  with  it.  namely,  Grover  & 
B.  Sewing  Mach.  Co.  v.  Butler,  63  Ind.  464.  21  Am. 
Uvp.  200,  and  Shook  v.  Slntfcr  Mfg.  Co.  61  Ind.  520. 

A  foreign  corporation  which  receives  notes  from 
an  agent  on  an  accounting  in  which  he  is  charged 
with  notes  taken  by  him  from  the  purchasers  of 
patented  machines  is.  in  an  action  against  the 
agent  on  his  notes,  subject  to  the  statutes  which 
require  certain  conditions  to  be  complied  with  by 
foreign  corporations  before  doing  business  in  the 
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state,  and  until  these  are  complied  with  the  corpo- 
ration cannot  maintain  its  action.  Domestic  Sew- 
ing Mach.  Co.  V.  Hatfield,  68  Ind.  187. 

Tlie  court  does  not  deny  that  a  foreign  corpora- 
tion could  sell  its  patented  articles  in  the  state  be- 
fore compliance  with  the  statutes,  but  declares 
that  the  taking  of  the  note  sued  on  in  this  case,  in 
consideration  of  other  notes  retained  by  the  agent, 
was  a  transaction  which  had  nothing  to  do  with 
the  manufacture,  sale,  or  use  of  any  patented  ar- 
ticle. 

n.  Police  regtdatiom  of  other  bminess  in  which  pat- 
ents are  used. 

As  to  state  power  to  regulate  the  use  of  patented 
articles,  there  is  but  little  disagreement.  It  is  well 
established  that  the  manner  of  the  use  of  a  patented 
article  is  subject  to  state  regulation  and  control 
when  the  public  welfare  requires  it.  So  it  was  held 
in  State  v.  Bell  Teleph.  Co.  86  Ohio  St.  296,  38  Am. 
Rep.  683. 

The  power  of  the  legislature  to  regulate  charges 
for  and  prevent  discrimination  in  the  use  of  tele- 
phones is  not  affected  by  the  fact  that  the  instru- 
ments are  patented.  Central  Union  Teleph.  Co.  v. 
Bradbury.  106  Ind.  1;  Hockett  v.  State.  1C6  Ind.  250; 
Chesapeake  &  P.  Teleph.  Co.  v.  Baltimore  &  O.Teleg. 
Co.  66  Md.  417. 69  Am.  Kep.  167. 

The  fact  that  a  licensee  of  patents  for  telephones 
was  forbidden  by  the  terms  of  the  license  to  sup- 
ply the  Instrument  to  any  telegraph  company  for 
telegraphic  purposes  without  consent  of  its  licens- 
or, was  held  no  Justification  for  discrimination  be- 
tween  those  who  wished  to  make  use  of  the  tele- 
phone, on  the  ground  that  the  telephone  company 
occupied  the  position  of  a  common  carrier  and  was 
by  common-law  principles  precluded  from  making 
unjust  discrimination.  State  v.  Delaware  &  A. 
Teletr.  &  Teleph.  Co.  47  Fed.  Rep.  635.  Although 
the  licensor  was  a  corporation  of  another  state, 
the  court  laid  down  the  rule  that  when  the  use  of 
a  patented  device  is  thrown  open  to  the  public  or 
to  classes  of  the  public  all  are  entitled  to  use  it  on 
the  same  terms  as  others  m  the  same  class,  and 
therefore  any  contract  or  agreement  which 
would  effectually  evade  the  rule  must  be  declared 
void  as  being  against  public  policy  both  at  common 
law  and  by  statute. 

Likewise  a  provision  in  a  license  from  a  foreign 
corporation  to  a  domestic  corporation  for  the  use 
of  a  telephone  system,  which  restricts  the  right  of 
the  licensor  to  give  equal  privileges  to  telegraph 
companies,  was  held  void  as  contrary  to  public 
policy,  especially  when  that  policy  is  declared  in  a 
statute  of  the  state,  in  State  v.  Bell  Teleph.  Co.  38 
Ohio  St.  296,  38  Am.  Rep.  583. 

The  same  decision  was  made  in  State  v.  Bell 
Teleph.  Co.  by  the  St.  Louis  circuit  court,  as  cited 
in  a  note  in  38  Am.  Rep.  587.  Also  in  Missouri  v. 
Bell  Teleph.  Co.  28  Fed.  Rep.  639. 
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that  the  legislation  was  within  the  jurisdic- 
tion of  the  state,  and  that,  when  the  article 
is  made  by  reason  of  the  application  of  the 
principle  discovered,  and  is  sold  or  attempted 
to  be  sold  or  used  within  the  jurisdiction  of 
the  state,  it  is  subject  to  its  law  the  same  as 
other  property.  Judge  Pry  or,  delivering  the 
opinion  of  the  court,  said  :  **  There  is  a  mani- 
fest distinction  between  the  rieht  of  property 
in  the  patent,  which  carries  with  it  the  power 
on  the  part  of  the  patentee  to  assign  it,  and 
the  right  to  sell  the  property  resulting  from 
the  invention  or  patent.  A  state  has  no  power 
to  say  through  its  legislature  that  the  pat- 
entee shall  not  sell  his  patent,  or  that  its  use 
shall  be  common  to  all  of  its  citizens;  for 
this  would  be  in  direct  conflict  with  the  law 
of  congress ;  and  that  portion  of  the  opinion 
referred  to,  giving  the  patentee  an  unre- 
stricted power  to  sell,  has  allusion  alone  to 
his  right  of  property  in  the  patent  right,  as 


I  that  was  the  only  question  involved  in  the 
case.  The  discovery  or  invention  is  made 
propertv  by  reason  of  the  patent,  and  this 
right  of  property  the  patentee  can  dispose  of 
under  the  law  of  congress,  and  no  state  leg- 
islation can  deprive  him  of  this  right;  but 
when  the  fruits  of  the  invention  or  the  arti- 
cle made  by  reason  of  the  application  of  the 
principle  discovered  is  attempted  to  be  sold 
or  used  within  the  jurisdiction  of  a  state,  it 
is  subject  to  its  laws,  like  other  property ; 
and  such  has  been  the  uniform  decision  of  all 
the  courts,  state  and  federal,  upon  this  ques- 
tion." This  opinion  most  clearly  states  the 
distinction  between  the  right  of  property  in 
the  patent  and  the  right  in  the  article  which 
has  been  produced  by  the  application  of  the 
principle  discovered.  Patterson  y.  Com.,  su- 
pra, was  appealed  to  the  Supreme  Court  of 
the  United  States,  and  that  court  affirmed 
the  judgment.     97  U.  S.  501,  24  L.  ed.  1115. 


Another  case  boldin?  such  a  stipulation  void  and 
against  public  policy  as  declared  by  the  common 
law  and  by  statute  is  BeU  Teleph.  Co.  v.  Oom.  (Pa.) 
3  Cent.  Rep.  907. 

A  decision  to  the  same  effect  was  made  in  Ver- 
mont in  Commercial  U.  Teleg.  Co.  v.  New  England 
Telepb.  &  Teleg.  Co.  61  Vt  241, 5  L.  R.  A.  161. 

But  in  conflict  with  the  above  cases  it  was  held  in 
American  Rapid  Teletr.  Co.  v.  Connecticut  Teleph. 
Co.  40  Conn.  862,  44  Am.  Rep.  287,  that  a  statute  re- 
quiringr  a  telephone  company  to  be  i  mpartial  toward 
persons  using  its  line  did  not  apply  in  case  of  a  do- 
mestic corporation  which  had  a  limited  license  for 
the  use  of  patented  telephone  instruments  from  a 
corporationlof  another  state.  The  court  said  the  ut- 
most reach  of  the  statute  is  to  require  an  impartial 
use  of  such  rights  or  privileges  as  they  possess,  and 
if  their  system  was  carried  on  by  instruments  not 
patented  or  by  patented  instruments  which  the  de- 
fendant owned,  the  statute  would  apply.  But 
when  the  patents  were  owned  by  a  resident  of  an- 
other state  the^licensee  could  be  compelled  to  give 
impartiallyltolapplioants  only  the  full  measure  of 
the  right  which  it  had  been  able  to  procure.  It  was 
also  said  that  the  domestic  corporation  could  pur- 
chase from  the  owner  even  the  most  limited  right, 
and  the  court  could  not  enlarge  or  diminish  the 
purchase. 

A  statute  limiting  telephone  charges  is  sustained 
in  CentrallU.  Teleph.  Co.  v.  State,  118  Ind.  196,  but 
the  effect  of  patents  is  not  considered. 

A  telephone  company  was  also  compelled  by 
mandamus  to  furnish  a  telephone  for  the  office  of 
an  attorney,  in  State  v.  Nebraska  Teleph.  Co.,  17 
Neb.  126,  62  Am.  Rep.  404,  but  nothing  was  said  in 
the  case  about  any  claim  of  exemption  from  con- 
trol on  account  of  patents. 

Other  decisions  by  which  telephone  companies 
have  been  compelled  to  serve  those  who  demand 
service  infa  proper  way  are  collected  in  a  note  on 
Compulmry',  service  by  the  party  whotte  business  U 
is  to  servelthe  public,  in  Rushville  v.  Rusb\ilie 
Nat.  GaslCo.  (Ind.)  16  L.  R.  A.  321.  but  do  not  seem 
to  have  [Involved  any  express  decision  as  to  any 
rights  under  patents,  as  no  such  right  seems  to 
have  been  asserted. 

Thelpolice  Jpowerfof  a  state  to  compel  electric 
wires  to  be  placed  under  ground  is  sustained  in 
Western  U.Teleg.  Co.  v.  New  York,  38  Fed.  Rep.  652, 
8  L.  R.  A.  449.  2  Inters.  Cora.  Rep.  533,  as  against  a 
telegraph  company  which  is  a  business  agency  of 
the  general  government  and  has  the  right  under  act 
of  congress  to  operate  its  lines  along  post  roads,  but 
no  question  seems  to  have  been  made  in  this  case 
as  to.the  effect  of  any  patents. 
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The  right  to  draw  a  lottery  in  violation  of  state 
law  is  denied  in  Vannini  v.  Paine,  1  Harr.  (Del.)  65, 
notwithstanding  a  right  to  do  so  was  claimed  un- 
der a  patent  from  the  United  States.  The  court 
said:  **A  person  might  with  as  much  propriety 
claim  a  right  to  commit  murder  with  an  instru- 
ment because  he  held  a  patent  for  it  as  a  new  and 
useful  invention." 

III.  FUstricting  right  of  action  for  infringement, 

A  state  statute  relieving  a  state  from  liability  for 
acts  of  its  officers  cannot  relieve  it  from  liability 
for  the  infringement  of  a  patent.  Bliss  v.  Brook- 
lyn, 8  Biatchf .  683. 

In  deciding  that  a  county  was  liable  for  infringe- 
ment of  a  patent  It  is  said  in  Bfay  v.  Logan  County 
Comrs.,  80  Fed.  Rep.  250:  'The  state  could  not,  by 
either  direct  or  Indirect  legislation,  exempt  its 
countiee  from  liability  for  the  infringement  of 
patents,  nor  has  it  attempted  to  do  so.*^ 

The  power  of  a  state  to  exempt  counties  from  li- 
ability for  infringement  of  letters  patent  is  also  de- 
nied in  May  V.  Ralls  County,  81  Fed.  Rep.  4:8,  which 
holds  that  U.  S.  Rev.  Stat..  6  4919.  authorizing  dam- 
ages for  infringement  of  any  patent  in  an  action  on 
the  case,  applies  to  actions  against  a  county. 

Some  other  cases  holding  counties  liable  for  in- 
fringement, but  not  involving  the  effect  of  state 
statutes,  are  May  v.  Juneau  County,  30  Fed.  Rep. 
241;  May  v.  Mercer  County,  30  Fed.  Rep.  246;  May  v. 
Fond  <lu  Lac  County,  27  Fed.  Rep.  606;  May  v.  John- 
son County  Comrs.,  not  reported,  but  cited  in  30 
Fed.  Rep.  280. 

That  a  county  is  not  liable  for  infringement  of  a 
patent  was  decided  in  Jacobs  v.  Hamilton  County 
Comrs.,  1  Bond,  600,  following  the  supposed  author- 
ity of  a  state  decision  denying  the  liability  of  a 
county  for  negligence.  But  this  decision  has  been 
disapproved  in  all  subsequent  oases. 

A  state  statute  limiting  the  right  to  sue  a  county 
until  a  proper  demand  for  payment  or  settlement 
has  been  made,  was  held  in  May  v.  Buchanan 
County.  29  Fed.  Rep.  478,  to  be  valid  as  applied  to 
an  action  against  a  county  for  infringement  of  a 
patent,  denying  the  contention  that  the  law  could 
not  apply  because  the  subject-matter  of  the  action 
was  beyond  state  control. 

The  effect  of  state  statutes  of  limitations  or  other 
matters  of  state  practice  or  remedies  in  infringe* 
ment  cases  Is  not  considered  here. 

rv.  Tajration  of  patent  rights. 

In  Pennsylvania  the  capital  stock  of  a  corpora- 
tion which  is  issued  for  patent  rights  merely,  and 
not  for  any  tangible  property  or  goods  manufac 
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National  authority  only  can  grant  patents, 
and  regulate  the  sale  of  the  right  of  the  in- 
ventor^in  his  discovery,  and  the  manner  of 
the  disposition  of  such  rights.  While  the 
states  have  jurisdiction  to  legislate  on  the 
matter  of  the  use  or  sale  of  the  article,  which 
is  brought  into  existence  by  virtue  of  the 
application  of  the  patented  process,  it  is  an 
invasion  of  national  authority  for  the  legis- 
lature of  a  state  to  make  a  law  which  re- 
quires the  patentee  or  his  vendee  to  first  pro- ' 
cure  and  pay  for  a  license  to  sell  his  right 
in  his  discovery, — his  intangible  right,— or 
the  territory  in  which  such  right  is  granted. 
In  so  far  as  the  statute  attempts  this,  it  is  in 
conflict  with  the  law  of  congress.  If  the  leg- 
islature has  authority  to  require  the  patentee 
or  his  assignees  to  procure  and  pay  for  this 
privilege,  then  there  is  no  limit  to  the  extent 
of  such  requirement.  The  legislature  could 
fix  the  license  fee  so  high  that  the  patentee 
could  not  afford  to  pay  it,  as  it  might  exceed 


the  commercial  value  of  his  right.  By  this 
means  the  legislature  of  a  state  could  utterly 
destroy  the  power  which  is  in  congress,  by 
the  Federal  Constitution,  **to  promote  the 
progress  of  science  and  useful  arts."  The 
right  to  protect  the  inventor  is  necessarily 
with  the  authority  which  constitutionally 
and  lawfully  granted  such  rights.  It  was 
said  by  IVIarshall,  Ch,  J.,  in  McCulloeh  v. 
Maryland,  17  U.  8.  4  Wheat.  426,  4  L.  ed. 
606:  **(1)  That  a  power  to  create  implies 
a  power  to  preserve ;  (2)  that  a  power  to 
destroy,  if  wielded  by  a  different  hand,  ia 
hostile  to,  and  incompatible  with  these  pow- 
ers to  create  and  to  preserve ;  (8)  that  where 
this  repugnancy  exists,  that  authority  which 
is  supreme  must  control,  not  yield  to  that 
over  which  it  is  supreme. " 

For  the  foregoing  reasons  the  judgment  is 
affirmed, 

Orace, «/.,  did  not  sit. 


tured  under  such  patents,  is  held  not  taxable  by  tbo 
state.  CJom.  v.  Philadelphia  Ck).  167  Pa.  527;  Com.  v. 
Edison  Electric  Ligrht  Co.  Id.  629. 

That  a  state  cannot  tax  the  capital  stock  of  a  cor- 
poration which  Is  invested  in  patent  rights,  whether 
originally,  issued  or  merely  assigDed  to  the  com- 
pany, was  also  decided  in  Com.  v.  Westinghouse 
Electric  &  Mfg.  Co.  151  Pa.  285,  and  Com.  v.  West- 
inghouse  Air  Brake  Co.  161  Pa.  276. 

But  a  subordinate  or  subsidiary  corporation 
which  merely  leases  telephones  from  the  parent 
company,  which  is  a  foreign  corporation,  is  not  ex- 
empt from  taxation  on  its  capital  stock  on  the 
ground  that  It  Is  invested  In  patent  rights,  nor  even 
on  stock  issued  to  the  foreign  company  as  consid- 
eration for  the  leases.  Com.  v.  Central  Olst.  & 
Printing  Teleg.  Co.  145  Pa.  121. 

The  same  is  held  in  respect  to  stock  issued  to  a 
nonresident  for  the  license  of  a  patented  apparatus 
used  by  a  gas  company.  Com.  v.  Philadelphia  Co. 
145  Pa.  142. 

The  same  is  held  as  to  a  tax  on  the  stock  of  an 
electric  light  company  issued  for  the  use  of  pat- 
ented appliances.  Com.  v.  Brush  Electric  Light  Co. 
145  Pa.  147:  Com.  v.  Edison  Electric  Light  Co.  Id. 
181;  Com.  v.  Chester  Electric  Light  &  Power  Co.  Id. 
189. 

On  the  other  hand,  it  Is  held  in  New  York  that, 
although  the  capital  stock  of  a  corporation,  or  a 
part  of  it.  is  invested  In  patents,  no  part  of  the  cor- 
porate franchise  or  business  is  exempt  from  taxa- 
tion on  that  account.  This  was  decided  in  People 
V.  Wemple,  61  Hun,  53,  although  this  case  was  re- 
versed on  other  grounds  in  129  N.  Y.  664. 

But  the  court  of  appeals  also  decided  to  the  same 
effect  m  People  v.  Campbell,  18S  N.  Y.  548, 20  L.  R. 
A.  453.  In  this  case  although  a  portion  of  the  cap- 
ital stock  was  Invested  In  patents,  the  court  did  not 
discuss  the  power  of  the  state  to  impose  taxes 
thereon,  but  it  did  declare  that  It  was  not  error  to 
29L.  RA, 


mdude  the  patents  in  the  capital  of  the  company 
estimated  for  taxation.  The  question  discussed  in 
the  opinion  is.  Where  were  the  patent  rights  em- 
ployed ?  and  the  court  held  that  they  were  employed 
within  the  state  and  consequently  taxable  there. 

The  fact  that  stocks  and  bonds  of  a  corporation 
were  received  as  proceeds  of  the  sale  of  patents  was 
also  held  not  to  exempt  them  from  taxation.  In 
People  V.  Campbell,  88  Hun,  530;  People  v.  Camp- 
beU,  188  N.  Y.  548. 20  L.  R.  A.  458. 

But  the  New  York  statute  imposes  a  tax  on  the 
^'corporate  business  or  franchise,**  although  the 
amount  of  it  is  determined  by  reference  to  the  cap- 
ital stock,  and  under  this  statute  a  tax  was  upheld 
by  the  Supreme  Court  of  the  United  States  in  Home 
Ins.  Co.  V.  New  York,  184  U.  S.  604,  83  L.  ed.  1025, 
notwithstanding  the  fact  that  part  of  the  capital 
stock  was  invested  in  United  States  bonds  which 
were  themselves  not  taxable  by  the  state.  This 
clearly  distinguishes  the  New  York  tax  from  that 
of  Pennsylvania,  and  leaves  the  question  of  a  tax 
on  patent  rights  unaffected  by  these  New  York 


The  decision  of  the  Supreme  Court  of  the  United 
States  in  California  v.  Central  P.  R.  Co.,  127  U.  8. 1, 
82  L.  ed.  150,  denying  the  power  of  a  state  to  tax  a 
corporate  franchise  granted  by  congress  unless 
congress  consents,  is  cited  by  McPherson.  J.,  in 
rendering  the  opinion  of  the  court  of  common 
pleas  in  the  Pennsylvania  case  of  Com.  v.  Westing- 
house  Electric  &  Mfg.  Co.,  supra,  as  showing  the  in- 
validity of  a  state  tax  on  patent  rights.  His  posi- 
tion was  approved  by  the  Pennsylvania  supreme 
court  as  appears  above.  Up  to  this  time  the  only 
decisions  on  the  question  are  those  of  the  Pennsyl- 
vania courts,  but  the  same  reasons  which  operate 
to  require  a  denial  of  state  taxes  on  franchises 
granted  to  corporations  by  federal  authority  seem 
equally  applicable  against  state  taxes  on  patent 
rights.  B.  A.  R. 
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WATERLOO  MILLING  CO.,  Appt., 

V. 

H.  KUEN8TER  <f^ «;. 

(158  IlL  260.) 

4.  A  bajik  with  which  a  draft  is  depos- 
ited for  e(»llection  discharges  its  duty 

by  transmittiiur  it  in  due  season  to  a  suitable 
agent  at  tbe  residenoe  of  tbe  drawee,  with  neces- 
sary Instructions,  and  \n  not  liable  for  loss  occa- 
sioned by  the  ne^rligenoe  or  default  of  the  latter, 
as  such  oollectin?  a^nt  becomes  the  airent  of 
tbe  holder  of  the  draft,  and  not  of  the  bank 
with  which  it  Is  deposited  for  collection. 

IB.  That  worthless  drafts  were  received 
by  a  hank  with  which  paper  was  depos- 
ited for  collection*  from  a  colleotin?  bank  to 
which  the  paper  was  sent,  and  thereupon  credited 
to  the  depositor  without  knowied^  of  the  in- 
solvency of  the  collectlnff  agent,  does  not  change 
the  rule  that  the  depositor  must  bear  the  loss, 
since  tbe  rights  of  the  parties  are  the  same  as  if 
the  worthless  drafts  had  been  deposited  by  him. 

8.  The  retention  of  worthless  drafts 
after  knowledi^  of  the  insolvency  of 
the  drawer,  by  a  bank  which  has  received 
them  as  proceeds  of  paper  forwarded  for  collec- 
tion and  credited  to  the  depositor  before  learn- 
ing of  such  insolvency,  and  the  sul)sequent 
proof  of  a  claim  on  the  drafts  by  the  bank  in  its 
own  name  and  the  receipt  of  a  dividend  thereon 
from  the  receiver  of  the  drawer,  d6  not  relieve 
the  depositor  from  liability  to  the  bank  for  tbe 
loss  sustained  on  tbe  balance  of  the  drafts. 

(October  16, 18R&) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Appellate  Court,  Fourth  District,  af- 
firoing  a  judgment  of  the  Circuit  Court  for 
Monroe  County  in  favor  of  defendants  in  an 
action  brought  to  recover  the  amount  of  certain 
drafts  which  had  been  delivered  to  defendants 
for  collection,  but  which  were  lost  because  of 
the  failure  of  defendants*  correspondent.  Af- 
firmed, 

Statement  by  Bailey,  J.  : 

This  was  an  action  of  assumpsit  brousrht 
bv  the  Waterloo  Milling  Company  against 
H.  Kuenster  and  others,  copartners  doing  a 
banking  business  at  Waterloo.  Illinois,  tore- 
cover  certain  moneys  alleged  to  have  been 
collect(*d  and  received  by  the  defendants  from 
divers  persons  for  tbe  plaintiff,  and  as  its 
agent.  The  defendants  pleaded  non  ansump- 
sit,  and  gave  notice  of  set-off,  and  on  trial  be- 
fore the  court,  a  jury  being  waived,  the  is- 
sues were  found  for  the  defendants,  and  tii%ir 
damages,  under  their  notice  of  set  off,  were 
assessed  at  $314.83.  For  that  sum  and  costs 
the  defendants  had  judgment.  On  appeal  to 
the  appellate  court  that  judgment  was  af- 
firmed, and  this  appeal  is  from  the  judgment 
of  allirmancc. 

The  facts  appearing  at  the  trial  were  all 
admitted  by  stipulation,  and  are  as  follows: 


Note.— For  bnnk  collectioDs  of  negotiable  paper 
through  agency  of  other  banku.  see  note  to  Na- 
tional Butchers'  &  D.  Bank  v.  Hubbell  (N.  Y.)  7  L. 
R.  A.  852. 
^  L.  R.  A. 


"The  plaintiff  is  a  milling  company,  do- 
inj^  a  general  milling  business  in  the  city  of 
Waterloo,  Monroe  county,  Illiuois,  and  has 
been  so  engaged  for  seven  vears  last  past. 
The  defendants  were  engaged  in  tbe  banking 
business  as  partners,  and  have  been  so  en- 
gaged for  eleven  years,  in  said  city  of  Water- 
loo. On  the  21st  of  August,  1891,  tbe  plain- 
tiff delivered  to  the  ctefendants  its  thirty 
days'  date  draft  on  one  M.  J.  Heyer,  of  Wil- 
mington, North  Carolina,  for  $618,  with  bill 
of  lading  attached  for  flour  shipped  that  day 
to  said  Heyer,  the  said  draft  to  be  transmitted 
by  defendants  for  collection.  On  the  same 
day  the  draft  was  received  by  the  defend- 
ants it,  together  with  the  bill  of  lading  at- 
tached, was  sent  to  the  First  National  Bank 
of  Wilmington,  North  Carolina,  with  in- 
structions to  collect  same  and  remit  to  tbe 
defendants.  The  draft  contained  the  priv- 
ilege to  the  drawee  of  obtaining  1  per  cent 
discount  for  cash.  This  draft  was  transmit- 
ted, as  above  stated,  for  collection,  in  the 
usual  course  of  business,  without  any  special 
instructions  or  any  special  arrangements  as 
to  compensation,  except  that  tbe  defendants 
were  in  the  habit  of  charging  plaintiff  noth- 
ing except  costs  of  such  collections  to  them. 
The  plaintiff  had  been  doing  business  with 
defendants*  bank  since  1886,  and  kept  ita  de- 
posits with  said  bank.  On  October  28.  1^1, 
plaintiff  delivered  to  defendants  another  draft 
for  the  sum  of  $219.50,  upon  King  &  Mont- 
gomery, of  Wilminirton,  North  Carolina, 
with  bill  of  lading  attached.  This  draft  was 
payable  on  arrival  of  the  goods,  and  was  to 
be  transmitted,  tbe  same  as  the  first -men- 
tioned draft,  for  collection  in  the  usual  course 
of  business.  On  the  same  day  the  plaintiff 
delivered  to'  the  defendants  another  draft, 
payable  on  arrival  of  goods,  drawn  on  J.  H. 
Forshee,  of  the  same  place,  for  the  sum  of 
$219.50.  This  was  also  attached  to  bill  of 
lading,  and  to  be  sent  on  for  collection  tbe 
same  as  the  other.  On  the  same  dav  plaintiff 
delivered  to  the  defendants  another  draft, 
with  bill  of  ladinir  attached,  payable  on 
arrival  of  goods,  drawn  on  West  &  Co.,  of 
the  same  place,  for  the  sum  of  $116,  and  also 
on  the  same  day  plaintiff  delivered  to  tbe  de- 
fendants another  drafts  with  bill  of  lading 
attached,  payable  on  arrival  of  goods,  drawn 
on  Fillyaw'&  Skulker,  of  the  same  place, 
for  the  sum  of  $69.60,  the  last  two  named 
drafts  to  be  transmitted  to  Wilmington  for 
collection,  the  same  as  the  others.  On  the 
30th  of  October  of  the  same  year  plaintiff 
delivered  to  the  defendants  another  draft  on 
WesttteCo.,  of  Wilmington,  North  Carolina, 
with  bill  of  lading  attached,  payable  on  ar- 
rival of  goods,  for  tbe  sum  of  $108.50.  and 
the  same  day  plaintiff  delivered  to  defendants 
another  draft,  with  bill  of  ladintr  attached. 
drawn  on  J.  S.  McEacher,  all  of  the  same 
place,  for  the  sum  of  $108.50,  both  of  these 
drafts  to  be  collected  in  tbe  usual  cours«*  of 
business,  as  the  others.  And  on  the  4th  of 
November  of  the  same  year  plaintiff  delivered 
to  the  defendants  another  draft,  drawn  oo 
West  &  Co.,  of  Wilmington,  for  the  sum  of 
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$108.50,  with  bill  of  lading  attached,  pay- 
able on  arrival  of  goods,  same  to  be  collected 
in  usual  course  of  business,  as  the  other 
drafts  named.  No  instructions  were  given 
by  the  plaintiff  to  defendants  as  to  what  bank 
or  agency  these  drafts  should  be  sent  to  in 
Wilmington.  North  Carolina.  Defendants 
«ent  all  of  them,  in  due  time  and  with  due 
diligence,  to  the  First  National  Bank  of 
Wilmington,  North  Carolina,  with  instruc- 
tions to  collect  as  in  the  draft  directed,  and 
to  transmit  the  proceeds  to  the  defendants. 
The  First  National  Bank  of  Wilmington, 
North  Carolina,  was  a  responsible  bank,  in 
good  standing,  its  solvency  never  having 
been  called  in  question,  and  the  defendants 
exercised  due  diligence  in  selecting  that 
bank.  It  is  further  agreed  that  all  the  afore- 
said drafts  were  collected  by  the  First  Na- 
tional Bank  of  Wilmington, North  Carolina, 
to  which  they  were  sent,  but  that  said  bank, 
on  or  about  the  25th  of  November,  1891, 
failed  and  the  proceeds  were  never  remitted 
to  defendants. 

"On  the  24th  of  November,  1891,  defend- 
ants received  from  said  First  National  Bank 
of  Wilmington,  North  Carolina,  two  drafts 
upon  the  United  States  National  Bank  of  the 
city  of  New  York,  one  for  the  sum  of  $327.  - 
25.  and  the  other  for  the  sum  of  $613.  On 
receipt  of  said  drafts,  the  intelligence  of  the 
First  National  Bank  failure  not  having 
reached  the  defendants,  the  amount  repre- 
sented by  them,  being  $940.25,  was  placed  to 
the  credit  of  the  plaintiff,  paid  to  and  has 
been  retained  by  it,  and  the  drafts  themselves 
immediately  forwarded  to  New  York  for  col- 
lection and  credifthere,  the  defendants  keep- 
ing an  account  there.  The  drafts  were  pro- 
tested by  the  New  York  bank  on  receipt,  and 
nothing  realized  from  them. 

"It  is  further  agreed  that  on  the  27th  of 
May.  1893,  plaintiff  gave  defendants  a  draft, 
with  bill  of  lading  attached  and  drawn  on 
B.  F.  King,  of  Wilmington,  North  Carolina, 
to  be  transmitted  for  collection  in  the  usual 
course  of  business,  without  special  instruc- 
tions, same  as  the  other  drafts  above  men- 
tioned, for  $77.25,  and  on  the  same  day  plain- 
tiff delivered  to  the  defendants  another  draft, 
with  bill  of  lading  attached,  payable  on  ar- 
rival of  goods,  drawn  on  McNair  &  Pearcell, 
of  Wilmington.  North  Carolina,  for  collec- 
tion, same  as  draft  last  mentioned,  for  the 
sum  of  $140.50.  These  last  two  drafts  were 
promptly  forwarded  to  the  Bank  of  New  Han- 
over, of  Wilmington,  North  Carolina,  with 
instructions  to  collect  as  directed  and  remit 
the  proceeds  to  the  defendants.  This  bank 
was  considered  a  suitable  and  safe  agency, 
and  the  defendants  are  not  charged  with  ncg- 
ligcnce  in  this  selection.  The  bank  was  in 
good  standi n;?,  so  far  as  known.  This  bank 
afterwards,  to  wit,  about  the  18th  or  21st 
(from  ir)th  to  21st)  day  of  June.  1893,  like- 
wise failed,  after  having  collected  the  two 
drafts,  but  before  remitting  the  amounts  as 
directed. 

"Plaintiff  makes  no  claim  on  account  of 
drafts  mentioned  herein,  other  than  those 
mentioned  in  the  copy  of  account  sued  on,  at- 
tached to  the  declaration  herein,  and  the  sum 
of  $6.14  balance  on  the  draft  of  August  21, 
29  L.R.  A. 


1891.  and  said  other  items  and  drafts  as  in- 
troduced by  the  defendants  under  the  notice 
of  act- off. 

"It  is  further  agreed  that  for  some  time 
previous,  and  terminating  about  1890,  it  was 
the  practice  of  the  defendants,  on  receipt 
from  the  plaintiff  of  drafts  for  collection,  to 
immediately  credit  the  plaintiff  with  the 
amount  of  'the  draft,  and  then  charge  the* 
plaintiff  Interest  from  date  of  giving  it  credit 
to  the  time  defendants  received  the  proceeds 
of  the  collection.  About  1890  this  practice 
was  changed,  the  defendants  receiving  items 
for  collection  to  credit  the  plaintiff  with  the 
proceeds  when  received,  and  that  continued 
and  was  the  practice  at  the  time  of  receiving 
the  drafts  above  mentioned. 

"  It  is  further  agreed  that  on  the  failure  of 
the  banks  at  Wilmington,  North  Carolina, 
respectively,  as  above  stated,  the  defendants 
filed  affidavits  with  the  respective  receivers 
for  the  amount  of  the  several  drafts  that  had 
been  collected  and  not  remitted ;  affidavits 
and  forms  of  claim  furnished  by  the  receivers 
were  made  out  and  presented  by  the  defend- 
ants in  their  own  name,  the  drafts  having 
been  indorsed  by  the  plaintiff  to  the  de- 
fendants at  the  time  they  were  respectively 
delivered  to  them  to  be  transmitteo  for  col- 
lection, as  above  stated.  The  defendants  have 
received  as  dividends  on  the  drafts  above  men- 
tioned, from  the  First  National  Bank  of 
Wilmington,  North  Carolina,  the  sum  of 
$625.92,  and  from  the  Bank  of  New  Hanover 
nothing.  The  dividends,  as  above  stated, 
have  been  retained  by  the  defendants. 

"It  was  not  uncommon  for  delays  to  occur 
in  payment  of  drafts  sent  on  for  collection 
in  this  way,  caused  by  delay  in  the  arrival 
of  goods  and  from  other  causes,  and  there  is 
no  claim  of  negligence  against  the  defendants 
on  this  account." 

Messrs.  Josh  Wilson  and  Hartsell  ft 
Sprig^g^,  for  appellant: 

The  appellees  having  received  the  drafts 
from  their  agent,  and  having  paid  the  amount 
thereof  to  the  appellant  as  a  partial  payment 
on  the  collections  in  their  hands,  surely  the 
transaction,  so  far  as  the  $940.25  is  concerned, 
is  closed  between  the  appellees  and  the  appel- 
lant. 

Oddie  V.  National  City  Bank,  45  N.  Y.  735. 
6  Am.  Rep.  160;  American  E,rch,  Nat.  Bank 
V.  Grfgg.  138  111.  COl. 

In  Exchange  Nat.  Bank  v.  Third  Nat.  Bank, 
112  U.  8.  276,  28  L.  ed.  723,  the  court  says: 
"The  agreement  of  the  defendant  in  this  case 
was  to  collect  the  drafts,  not  merely  to  trans 
mit  them  to  the  Newark  bank  for  collection." 

The  taking  by  a  bonk  from  a  customer,  in 
the  usual  course  of  business,  of  paptT  for  col- 
lection, is  sufficient  evidence  of  a  valuable  con- 
sideration for  the  service. 

The  contract  then  becomes  one  to  perform 
certain  duties  necessary  for  the  collection  of 
the  paper  and  the  protection  of  the  holder. 
The  bank  i>inot  merely  appointed  an  attorney, 
authorized  to  select  other  agents  to  collect  the 
paper;  its  undertaking  is  to  do  the  thinir,  and 
not  merely  to  procure  it  to  be  done.  In  such 
case  the  bank  is  held  to  agree  to  answer  for 
any  default  in  the  performance  of  its  contract; 
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and  whether  the  paper  is  to  be  collected  in  the 
place  where  the  bank  is  situated,  or  at  a  dis- 
tance,  the  contract  is  to  use  the  proper  means 
to  collect  the  paper,  and  the  bank,  by  emploj^- 
ing  subagents  to  perform  a  part  of  what  it 
has  contracted  to  do,  becomes  responsible  to 
its  customer. 

Hoover  v.  Wise,  91  U.  S.  808.  28  L.  ed.  898. 

The  Wilmington  banks  having  collected  the 
drafts,  and  mixed  them  with  the  general  funds 
of  the  banks  or  otherwise  appropriated  them, 
their  agency  for  the  appellees  at  once  termin- 
ated and  they  became  the  debtors  of  the  ap- 
pellees, and  in  like  manner  the  appellees  be- 
came the  debtors  of  the  appellant. 

Marine  Bank  v.  Rushmore,  28  111.  471. 

Messrs.  Travons  ft  Wamook,  for  appel- 
lees: 

Where  a  draft  is  left  with  a  bank  for  collec- 
tion, and  is  transmitted  by  it  in  due  season  to 
a  suitable  agent  at  the  place  of  the  residence 
of  the  drawee,  with  the  necessary  instructions, 
it  thereby  fully  discharges  its  duty  and  is  not 
liable  for  loss  accruing  through  negligence  of 
the  latter. 

Mechem,  Agency,  p.  849,  §  514;  Morse, 
Banks  ^Banking,  2d  ed.  414.8d  ed.  chap.  17: 
^tna  Ins,  Co.  v.  Alton  City  Bank,  26  111.  248. 
79  Am.  Dec.  328:  Dro^cers  JHfaU  Bank  v.  Anqlo 
American  Pkg,  ik  P.  Co.  18  III.  App.  191,  117 
III.  100,  57  Am.  Rep.  856;  Fabens  v.  Mercan- 
tile Bank,  23  Pick.  380.  84  Am.  Dec.  59;  Daly 
V.  Stitchers  &  D.  Bank,  56  Mo.  94,  17  Am. 
Rep.  663;  Ijawrence  v.  Stonington  Bank,  6 
Conn.  521;  Citizens'  BankY.  Howell,  8  Md.  580, 
63  Am.  Dec.  714;  Stacjf  v.  Dane  County  Bank, 
12  Wis.  629;  Ovelieh  v.  National  State  Bank, 
56  Iowa,  484,  41  Am.  Rep.  110;  Third  Nat. 
Bank  v.  VickOyurg  Bank,  61  Miss.  112. 48  Am. 
Rep.  78;  Bank  of  Louisville  v.  First  Nat. 
Bank,  8  Baxt.  101.  35  Am.  Rep.  691;  Mer- 
chants^ Nat.  Bank  v.  Goodman,  109  Pa.  422. 
58  Am.  Rep.  728;  Hyde  v.  Planters'  Bank,  17 
La.  560.  86  Am.  Dec.  621:  German  Nat.  Bank 
V.  Burns,  12  Colo.  539;  Bank  of  Lindsborg  v. 
Ober,  31  Kan.  599;  First  Nat.  BankY.  Sprague, 
34  Neb.  818,  15  L.  R.  A.  498. 

Even  the  courts  which  hold  the  bank  re- 
ceiving paper  for  collection  liable  for  the  neg 
ligence  of  its  corresponding  bank,  the  deci- 
sions of  which  are  relied  upon  by  counsel  for 
appellant,  do  not  so  hold  in  cases  like  the  pres- 
ent, where  the  undertaking  is  to  * 'transmit  for 
collection. "  The  distinction  between  engaging 
to  do  a  thing  and  engaging  to  procure  it  to  hit 
done  is  recognized  in  all  the  cases. 

1  Dan.  Neg.  Inst,  t^  345;  German  Nat.  Bank 
V.  Burns,  supra ;  Bank  of  Washington  v.  Trip- 
left,  26  U.  S.  1  Pet.  28,  7  L.  ed.  39;  Exchange 
Nat.  Bank  v.  Third  Nat.  Bank,  112  U.  S.  276, 

28  L.  ed.  722;  Farmers*  Bank  v.  Chcen,  5 
Cranch,  C.  C.  504. 

Appellees,  having  discharged  their  full  duty 
in  the  premises,  were  entitled  to  recover  from 
appellant  the  money  paid  them  upon  the  drafts 
received  from  appellant's  agent,  which  proved 
worthless,  less  the  amount  afterward  received 
from  the  receiver,  and  the  circuit  court  prop- 
erly so  held. 

Drovers*  Nat.  Bank  v.  Anglo- American 
Pkg.  &  P.  Co.  117  III.  100,  57  Am.  Rep.  855; 
Second  Nat.  Bank  v.  Cvmmings,  89  Tenn. 
609;  Bapp  v.  National  Security  Bank,  136  Pa. 
426;  Farmers*  Bank  v.  Owen,  supra. 
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Bailey»  «/.,  delivered  the  opinion  of  the 
court : 

The  controlling  question  in  this  case  is, 
whether  the  First  National  Bank  and  the 
Bank  of  New  Hanover,  of  Wilmington,  North 
Carolina,  to  which  the  defendants  transmitted 
the  drafts  in  question  for  collection,  were, 
in  making  the  collections  and  remitting  the- 
money,  the  agents  of  the  defendants  or  of  the 
plaintiff.  It  appears  from  the  stipulation  of 
the  parties  that  the  drafts  were  delivered  by 
the  plaintiff  to  the  defendants  with  bills  of 
lading  attached,  to  be  transmitted  by  the  de- 
fendants to  Wilmington  for  collection.  No 
instructions  were  given  by  the  plaintiff  to 
the  defendants  as  to  the  bank  or  agency  in 
Wilmington  to  which  the  drafts  should 
be  sent,  and  all  were  sent  in  due  time  and 
with  due  diligence  to  these  banks,  all  but 
the  last  two  being  sent  to  the  First  National 
Bank,  and  those  two  to  the  Bank  of  New  Han- 
over. At  the  time  the  drafts  were  sent  to  these 
banks,  respectively,  the  banks  were  each  re- 
sponsible and  in  good  standing,  their  solv- 
ency then  never  having  been  called  in  ques- 
tion, and  it  is  admitteid  that  the  defendants 
used  due  diligence  in  selecting  these  banks 
as  the  agencies  for  collecting  the  drafts  and 
remitting  the  money.  The  drafts  were  all 
paid  to  the  Wilmington  banks  in  due  course 
of  business,  but  before  the  money  collected 
was  remitted  to  the  defendants  both  banks 
failed,  and  the  money,  with  tlie  exception  of 
certain  sums  paid  over  bv  the  receiver  of  the 
First  National  Bank  of  Wilmington,  was. 
never  received  by  either  the  defendants  or 
theplaintiff. 

Where  a  draft  upon  a  nonresident  drawee 
is  deposited  with  h  local  bank  for  collection, 
and  especially  where,  as  in  this  case,  it  i& 
deposited  to  be  transmitted  to  the  place  of 
residence  of  the  drawee  for  collection,  the 
bank  fully  discharges  its  duty  by  trans- 
mitting the  draft,  in  due  season,  'to  a  suitable 
agent  at  the  place  of  residence  of  the  drawee, 
with  necessary  instructions,  and  it  is  not 
liable  for  loss  occasioned  by  the  negligence 
or  default  of  the  collecting  agent  thus  em- 
ployed. Such  collecting  agent  becomes  the 
agent  of  the  holder  of  the  draft,  and  not  of 
the  bank  with  which  it  is  deposited  for  col- 
lection. While  some  of  the  courts  have  been 
disposed  to  hold  the  bank  in  such  cases  to  a 
higher  degree  of  responsibility,  the  better 
reasoning,  as  well  as  the  weight'of  authority, 
seems  to  support  the  rule  as  we  have  stated 
it,  and  that  rule  has  long  been  recognized 
and  adopted  in  this  state. 

In  AUen  v.  Merchants'  Bank,  22  Wend.  215, 
the  stricter  rule  is  held,  but  in  a  note  to  that 
case  as  it  is  reported  in  34  Am.  Dec.  815.  by 
Mr.  Freeman,  it  is  said:  "The  preponder- 
ance of  authority  is  against  the  doctrine  of 
the  principal  case,  and  in  favor  of  the  rule 
that  the  liability  of  a  bank  taking  a  note  or 
bill  for  collection,  which  is  payable  at  & 
distance,  extends  merely  to  the  selection  of 
a  suitable  and  competent  agent  at  the  place- 
of  payment,  and  to  the  transmission  of  the 
paper  to  such  agent  with  proper  instructions, 
and  that  the  correspondent  bank  is  the  agent. 
not  of  the  transmitting  bank,  but  of  the 
holder,  so  that  the  transmitting  bank  is  not 
liable  for  the  defaults  of  the  correspondent,. 
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where  due  care  has  been  used  in  selection  of 
.fiuch  correspondent."  The  foregoing  state- 
ment of  the  rule  b^  Mr.  Freeman  is  quoted 
with  approval  in  First  Nat.  Bank  v.  Sj^ague, 
U  Neb.  818,  15  L.  R.  A.  498,  and  the  rule 
itself  is  adopted. 

In  Quelich  v.  National  State  Bank,  56  Iowa, 
484,  41  Am.  Rep.  110,  the  reasons  of  the  rule 
are  stated  as  follows :  "^The  course  of  busi- 
ness of  defendant,  and  all  other  banks,  is,  in 
such  cases,  to  make  collections  through  cor- 
respondents. They  do  not  undertake  them- 
selves to  collect  the  bills,  but  to  intrust  them 
to  other  banks  at  the  place  payment  is  to  be 
made.  The  holder  of  the  paper,  having  full 
notice  of  the  course  of  business,  must  be  held 
to  assent  thereto.  He  therefore  authori zes  the 
bank  with  whom  he  deals  to  do  the  work  of 
collection  through  another  bank.  .  .  .  The 
bank  receiving  the  paper  becomeis  an  agent  of 
the  depositor  with  authority  to  employ  anoth- 
er bank  to  collect  it.  The  second  bank  be- 
comes the  subagent  of  the  customer  of  the 
first,  for  the  reason  that  the  customer  author- 
izes the  employment  of  such  an  agent  to  make 
the  collection.  The  paper  remains  the  prop- 
erty of  the  customer,  and  is  collected  for 
him ;  the  party  employed,  with  his  assent, 
to  make  the  collection,  must  therefore  be 
regarded  as  his  agent." 

In  Daly  v.  Butchers*  dt  D,  Bank,  56  Mo. 
94,  7  Am.  Rep.  668,  the  plaintiff  was  a 
depositor  in  the  defendant's  bank,  and  de- 
posited therein  certain  drafts  in  controversy 
in  that  case.  The  drafts  were  sent  bv  the 
defendant  to  the  National  Bank  of  Vicks- 
burg,  which  the  defendant  believed  trust- 
worthy, with  directions  to  collect  and  remit. 
The  Vicksburg  bank  collected  the  money 
and  kept  it,  and  became  insolvent,  and  it  was 
held  that  the  defendant  was  not  liable  for  the 
loss. 

The  foregoing  cases  are  entirely  in  harmony 
with  the  decision  of  this  court  in  jEtna  Ins. 
Co.  V.  Alton  City  Bank,  25  111.  248,  79  Am. 
Dec.  328,  in  which  it  was  held  that,  where 
a  bill  or  note  is  received  by  a  bank  for  col- 
lection which  renders  its  transmission  to  an- 
other place  necessary,   the  bank  discharges 
its  duty  by  sending  it   in  due  season  to  a 
competent,   reliable  agent,    with  proper  in- 
structions for  its  collection.     There  the  legal 
holder  of  the  bill  indorsed  and  delivered  it 
to  the  defendant  bank  for  collection  in  the 
usual  and  regular  course  of  banking  business, 
and  the  defendant  bank  on  the  same  day  in- 
dorsed and  transmitted  it  for  collection  to 
•certain  bankers  in  St.  Louis,  Missouri,  the 
proceeds  of  the  bill,  when  collected,  to  be 
placed  to  the  credit  of  the  Alton  bank.     By 
the  negligence  of  the  correspondent  bankers 
in  failing  to  have  the  bill  protested  for  non* 
acceptance  and  to  give  notice  of  nonaccept- 
ance,  the  amount  of  the  bill  was  lost,  and  it 
was  held  that  the  defendant  bank  was  not 
liable.     In   discussing    the  case    the    court 
said  (p.  224)  :    "This  presents  the  question 
whether  the  bank  receiving  such  paper  for 
collection  is  bound  for  the  acts  of   its  cor- 
respondents and    is  responsible     for  their 
negligence,  or  whether  its  undertaking  re- 
quires anything  more  than  that  it  should 
use  reasonable  care  and  prudence  in  the  selec- 
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tion  of  a  responsible  correspondent  to  whom 
it  shall  be  intrusted.  That  a  bank  receiving 
such  paper  for  that  purpose  in  the  usual 
course  of  business  is  bound  to  use  ordinary 
and  reasonable  care  in  selecting  an  agent 
competent  and  responsible,  there  is  no  doubt, 
and  a  want  of  such  precaution  would  clearly 
render  them  liable  for  consequent  loss.  It 
does  not  appear  that  there  was  any  agreement 
on  the  part  of  the  bank  to  become  liable,  at 
all  events,  for  any  loss  that  might  occur  from 
the  acts  of  its  correspondents,  and  the  law 
has  imposed  no  such  liability."  See  also 
Drovers'  Nat.  Bankv.  Anglo- American  Pkg,  dt 
P.  Co.  117  111.  100,  57  Am.  Rep.  855;  Fabens 
V.  Mercantile  Bank.  28  Pick.  882,  84  Am. 
Dec.  59 ;  8ta4:y  v.  Dane  County  Batik,  12  Wis. 
629 ;  Citizens'  Bank  v.  Bcneell,  8  Md.  580,  63 
Am.  Dec.  714 ;  Laxflrence  v.  StoningUm  Bank, 
6  Conn.  521 ;  Third  Nat.  Bank  v.  Vicksburg 
Bank,  61  Miss.  112.  48  Am.  Rep.  78 ;  Bank 
of  Louisville  v.  First  Nat.  Bank,  8  Baxt.  101, 
85  Am.  Rep.  691 ;  Merchants'  Nat.  Bank  v. 
Goodman,  109  Pa.  422,  58  Am.  Rep.  728 ; 
Hyde  v.  Planters'  Bank,  17  La.  Ann.  560,  86 
Am.  Dec.  621 ;  German  Nat.  Bank  v.  Burns, 
\2  Colo.  589 ;  Bank  of  Lindsborg  v.  Ober,  31 
Kan.  599 :  Mechem,  Agency,  §  514. 

In  the  light  of  these  authorities  it  must  be 
held  that  the  First  National  Bank  and  the 
Bank  of  New  Hanover,  of  Wilmington,  North 
Carolina,  were  the  agents  of  the  plaintiff, 
and  not  of  the  defendants,  and  that  the  losses 
resulting  from  their  default  must  be  borne 
by  the  plaintiff,  and  not  by  the  defendants. 

It  appears,  however,  that  on  the  24th  day 
of  November,  1891,  the  First  National  Bank 
of  Wilmington,  after  collecting  the  drafts 
forwarded  to  it,' remitted  to  the  defendants 
two  drafts  on  the  United  States  National 
Bank  of  the  City  of  New  York,  aggregating 
$940.25,  and  failed  and  became  insolvent 
the  day  following;  that  the  defendants,  on 
receipt  of  the  drafts,  not  having  received  in- 
telligence of  the  failure  of  the  drawer,  placed 
the  amount  of  the  drafts  to  the  credit  of  the 
plaintiff  and  paid  the  same  over  to  it,  and 
that  the  money  so  paid  has  been  retained  by 
it;  that  the  drafts  themselves  were  im 
mediately  forwarded  to  New  York  for  collec- 
tion, and  were  there  dishonored  and  protested, 
and  that  nothing  was  realized  from  them ; 
that  the  defendants  subsequently  proved  up 
their  claim  for  the  amount  of  the  two  drafts 
before  the  receiver  of  the  First  National  Bank 
of  Wilmington,  and  afterwards  obtained  from 
the  receiver,  by  way  of  dividends  on  their 
claim,  the  sum  of  $625. 92.  They  now  claim, 
and  have  been  permitted  to  recover  by  way 
of  setoff,  the  difference  between  the  amount 
of  the  dividends  so  received  and  the  face  of 
the  drafts.  This  we  think  was  proper.  If 
the  plaintiff  had  itself  deposited  these  drafts 
with  the  defendants  and  received  payment  of 
their  amount,  the  drafts  being  at  the  time 
worthless  by  reason  of  the  insolvency  of  the 
drawer,  there  can  be  no  doubt  that  the  de- 
fendants would  have  had  the  right  to  charge 
back  and  recover  the  amount  of  the  loss  from 
the  plaintiff.  They  were  in  fact  received  by 
the  defendants  from  the  First  National  Bank 
of  Wilmington,  which,  for  all  the  purposes 
of  the  transactions  under  consideration,  is  to 
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be  regarded  as  the  plaintiff's  agent.  The 
rights  of  the  defendants  would  therefore 
seem  to  be  the  same  as  though  the  plaintiff 
had  itself  deposited  the  drafts  with  the  de- 
fendants. 

Nor  are  we  able  to  see  that  the  case  is  at 
all  affected  b^  the  circumstance  that  the  de- 
fendants retained  the  drafts  and  proved  up 
a  claim  for  their  amount  before  the  receiver 
in  their  own  name.  They  had  paid  the 
amount  of  the  drafts  to  the  plaintiff  and  until 
the  money  so  paid  was  refunded  to  them  they 
were  entitled  to  hold  the  drafts,  and  collect 
in  their  own  name  and  for  their  own  benefit 
whatever  could  be  collected  from  the  estate 
of  the  insolvent  drawer,  of  course  crediting 
whatever  they  might  be  able  to  collect  upon 
their  claim  against  the  plaintiff. 

We  are  of  the  opinion  that  the  judgment 
is  fully  warranted  by  the  facts  appearing  by 
the  stipulation  of  the  parties,  and.  the  judg- 
ment of  the  Appellate  Court  will  therefore  be 


W  A8HINGT0NIAN  HOME  OF  CHICAGO, 

Appt,, 

t. 

City  of  CHICAGO  et  al. 

abl  III.  414.) 

1.  A  corporation  composed  of  private 
individuals*  not  reetrained  by  law  from  con- 
ductiDfT  its  buslnees  for  private  benefit,  which 
does  not  report  to  and  is  not  Inepeoted  by  any 
state  offlcifil.  electa  its  own  manatrers  without 
the  state's  approval^  and  by  law  owes  the  state 
no  duty,  is  a  private  corporation  within  the  pro- 
visions of  the  lilinois  constitution  prohibitintr 
munictpalitiee  from  malcinir  donations  to  private 
corporations. 

8.  A  statute  requiring  a  county  and 
city  to  pay  a  percentaire  of  liquor 
license  fees  to  a  certain  home  is  repealed, 
but  not  retrospectively  repealed,  by  a  constitu- 
tional provision  prohibiting  municipalities  from 
maklnff  donations  to  a  private  corporation. 

8.  The  provision  of  the  constitution 
prohibiting:  municipalities  ft*om  mak- 
ing: donations  to  private  corporations  is  self- 
exeoutin?,  and  operated  as  paramount  law  from 
the  adoption  of  the  constitution. 

4.  A  city  does  not»  by  an  appropriation 
and  payment  of  its  revenue  for  many 
years  in  violation  of  the  constitution,  estop 
itself  to  assert  that  it  is  prohibited  in  future 
from  making^  such  payment. 

(October  11. 1806.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Cook  County  dis- 
missing a  petition  for  a  writ  of  mandamus  to 
compel  defendant  to  turn  over  to  petitioner 
certain  money  derived  from  liquor  licenses. 
Affirmed. 

Note.— For  note  on  the  question  when  constitu- 
tional provisions  are  self-executinK.  see  mtte  to 
Willis  V.  St.  Paul  Sanitation  Co.  (Minn.)  16  L.  R.  A. 
281. 

For  state    institutions    as  distinmiished    from 
piivate  corporations,  see  note  to  State  v.  Board  of 
Re^nts  (Kan.)  anU,  378. 
29  L.  R.  A. 


The  facts  are  stated  in  the  opinion. 

JteasTi.  M.  B.  Loomis  and  F.  S.  Loomia» 

for  appellant: 

The  charter  of  the  Washingtonian  Home  was 
a  valid  exercise  of  legislative  power  and  dis- 
cretion at  the  time  it  was  granted,  and  was  not 
repealed  or  annulled  by  separate  sectioo  No. 
2  of  the  Constitution  of  1870. 

Schallv.  Bowman.  62  HI.  821;  Catington  v. 
Eaht  St.  Louis,  78  111.  548;  Chicago  db  I  H, 
Co.  V.  Pinckney,  74  111.  277;  MiddUpart  v. 
^tnn  L.  Ins.  Co,  82  111.  562;  ^\right  v.  Butkop, 
88  111.  302:  Lippincott  v.  Pana,  92  111.  24; 
Cooley,  Const.  Lim.  6th  ed.  77;  Allbyer  v. 
State,  10  Ohio  St.  588;  State  v.  Barber,  3  Ind. 
258;  Evans  V,  PhiUipi,  117  Pa.  226;  Perkintv. 
Board  of  Police,  41  La.  Ann.  701:  Stat€  v. 
Thompson,  2  Kan.  432;  Slack  v.  Mayscille  <t  L, 
R.  Co.  18  B.  Mon.  1;  State  v.  Mar^n  County 
Ct.  41  Mo.  458;  Nho  Central  Coal  Co.  v. 
George's  Creek  Coal  db  I.  Co.  87  Md.  557;  Cat 
V.  Dillon,  2  Ohio  St.  607:  Indiana  Covnty  v. 
Agricultural  Sac.  of  Indiana  County,  ^  Pa. 
857;  Allegheny  County  v   Gibson,  90  Pa.  397. 

The  Washingtonian  Home  is  not  a  private 
corporation  within  the  meaning  of  the  consti- 
tutional clause  referred  to. 

Chicago,  D.  db  V.  R.  Go.  ▼.  Smith.  62  III. 
268.  14  Am.  Rep.  99;  PreUyman  v.  TazeveU 
County  Suprs.  19  III.  406.  71  Am.  Dec  230; 
Firemen's  Bener.  Asso.  v.  Jjounsbury,  21  III. 
511,  74  Am.  Dec.  115;  Johnson  ▼.  Stark 
County,  24  111.  75;  Perkins  v.  Lewis,  24  III. 
208;  Butler  v.  Dunham,  27  111.  474;  KeithM^ 
hurg  V.  Prick.  34111.  405;  Taylor  v.  Thompmn, 
42  111.  9;  McLean  County  v.  Humj^reys,  104 
111.  878;  Mnt/ier  v.  Ottawa,  114  111  66tt; 
WethereU  v.  Devine,  116  111.  681:  Cook  Cartnty 
V.  Chicago  Industrial  School  far  Girls,  125  111. 
540. 1  L.  R.  A.  487;  Wagner  v.  Rock  Island, 
146  111.  189.  21  L.  R.  A.  519;  Burd  Orphan 
Asylum-y.  Upper  Darby  School  Dist.  90  Pa.  85; 
Episcopal  Academy  v.  Philadelphia^  150  Pa. 
565;  Philadelphia  v.  Masonic  Home  of  Pienn 
sylvania,  160  Pa.  572,  28  L.  R.  A.  545;  Donty 
hvgh  V.  Librant  Co.  of  Philadelphia.  86  Pa.  806; 
McDonald  y.  Massachusetts  Gen.  Hospital,  120 
Mass.  482,  21  Am.  Rep.  529;  Qooch  v.  Asm- 
ciation  for  Relirfof  Aged  Indigent  Females.  109 
Mass.  568;  2  Pom.  Eq.  Jur.  §§  1019-1025; 
Shepherd's  Fold  v.  Neic  Tbrk,m  S.  Y.  187; 
Speer  v.  BlairsvUle  School  Directors.  50  Pa.  150; 
Brodhead  v.  Milwaukee,  19  Wis.  625,  88  Am. 
Dec.  711;  Cooley,  Const.  Lim.  6lh  ed.  pp.  559 
et  seq. 

The  legislature,  having  incorporated  the 
Washingtonian  Home  as  a  public  charity,  had 
the  right  to  endow  it  from  the  public  treasurv. 

Sawyer  v.  Alton,  4  111.  127;  Mason  v.  Wait, 
5  111.  134:  Munn  v.  PeopU,  69  111.  80;  Hav 
thorn  V.  People,  109  III.  802,  50  Am.  Rep.  610; 
Coles  V.  Madison  County,  1  111.  120;  P^pit  v. 
Wren,  5  111.  269;  Richland  County  y.  Lawrenct 
County,  12  111.  1;  People  v.  Power,  25  HI,  187 
1  Dill.  Mun.  Corp.  §  35:  P^e  v.  Moon.  A  HI 
125;  Shaw  V.Dennis.  10  m.  405;  Gutswdlcrx. 
People,  14  111.  142;  Dennis  v.  Maynard,  15  III. 
477;  Pike  County  Comrs.  v.  StaU,  11  HI.  202; 
Sangamon  County  Suprs.  v.  Springfield.  68  HI. 
66;  Logan  County  Suprs.  v.  Lincoln,  81  III. 
156;  Harris  v.  Whiteside  County  Suprs.  105 
111.  445,  44  Am.  Rep.  808;  Marion  Conntp  v. 
Lear,  108  III.  848;   Firemen's  Benet,  As».  v. 
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Lo^tnabvrp,  21  HI.  511,  74  Am.  Dec.  115; 
McLean  County  v.  Humphreys,  104  111.  378. 

The  legislation  in  question  was  a  valid  ex- 
ercise of  tbe  police  power  of  the  state. 

4  Chilly's  Bl.  Com.  162;  Cooley,  Const.  Lim. 
203,  704;  Hawthorn  v.  People,  supra;  Dennehy 
V.  Chicago,  120  Dl.  627;  Wilson  v.  Chicago  San- 
itary Dist,  Trustees,  133  111.  448;  Marion 
County  V.  Lear,  mpra;  Boston  Beer  Co.  v. 
Massachusetts,  97  L.  8.  25.  24  L.  ed.  989; 
Thorpe  v.  Rutland  dt  B.  B.  Co.  27  Vt.  140,  62 
Am.  Dec.  625;  Donoghue  v.  Philadelphia 
County,  2  Pa.  230;  Kensington  Cornrs.  v.  Phil- 
adelphia County,  13  Pa.  76;  Allegheny  County 
V.  Gibson,  90  Pa.  397,  35  Am.  Rep.  670;  Dar- 
lington V.  New  Yark,  81  N.  Y.  164,  88  Am. 
Dec.  248;  Kly^r.  Niagara  County  Suprs.  86  N. 
Y.  297;  Folsom  Bros.  v.  New  Orleans^  28  La. 
Ann.  936;  ^"^treet  v.  Neio  Orleans,  82  La.  Ann. 
577;  Underhill  v.  Manchester,  45  N.  H.  215; 
Chadboume  v.  Neircetstle,  48  N.  H   196. 

A  license  is  not  a  tax;  therefore  tbe  decisions 
holding  that  a  corporate  tax  cannot  be  per- 
verted from  corporate  purposes  have  no  appli- 
cation. 

People  V.  Thurber,  18  111.  554;  East  8t.  Louis 
V.  Wehrung,  46  III.  392;  Lovingston  v.  Board 
of  Trustees,  99  111.  564;  East  8t.  Louis  v.  Trus- 
tees of  Schools,  102  111.  489,  40  Am.  Rep.  606; 
Craw  V.  Tolono,  96  111.  261.  86  Am.  Rep.  143; 
Illinois  Mut.  F.  Ins.  Co.  v.  Peoria,  29  111.  180; 
Ducat  V.  Chicago,  48  111.  172,  95  Am.  Dec.  529; 
Walker  v.  Springfield,  94  111.  872;  Outzweller 
V.  Peo^^,  14  111.  142;  Pike  County  Comrs.  v. 
State,  11  111.  202;  Richland  County  y.  Lawrence 
County,  12  HI.  1;  Firemen's  Benev.  Asso.  v. 
Laun^mry,  21  111.  511,  74  Am.  Dec.  115;  Peo- 
ple V.  Power,  25  III.  187:  Sangamon  County 
Suprs.  V.  Springfield,  63  III.  66;  Benetolent 
Asso.  of  Paid  Fire  Dept.  v  Fartrell,  100  111.  197; 
Dennefiy  v.  Chicago,  120  HI.  627. 

The  city  consented  to  the  appropriation  of 
the  fund  in  question  to  the  Washingtonian 
Home. 

C?iicago,  R.  L  &  P.  R.  Co.  v.  Joliet.  79  111. 
89;  Chicago,  B.  dt  q.  R.  Co.  v.  Quincy,  136  111. 
498;  People  v.  Salomon,  54  111.  41;  People  v. 
Farnham,  35  111.  562;  Roby  v.  Chicago,  64  111. 
447;  Martel  v.  East  St.  Louis,  64  111.  69;  Chi- 
cago &  N.  W.  R.  Co.y.  West  Chicago  Park  Comrs. 
151  111.  204,  25  L.  R.  A.  300;  Booth  v.  Wiley, 
102  III.  106;  Seanng  v.  ButUr,  69  111.  578; 
Chmsserv.  People,  140  111.  21;  Connett  v.  Chi- 
cago. 114  Dl.  239;  Cairo  dt  St.  L.  B.  Co  v. 
Sparta,  77  111.505;  Richland  County  v.  Law- 
rence County,  12  111.  1;  Pe^lev.  Tjogan  County 
Suprs.  63  111.  374;  Oaddisv.  Richland  County, 
92  111.  119;  Owners  of  Lands  v.  People,  118  ill. 
296;  Strusser  v.  Ft.  Wayne,  100  Ind.  451;  Val- 
paraiso V.  Gardner,  97  Ind.  1.  49  Am.  Rep. 
416;  People  v.  Mapnard,  lo  Mich.  470;  Peofie 
V.  Jj)throp.  24  Mich.  235;  Rumsey  v.  People, 
19  N.  Y.  41;  Lanning  v.  Carpenter,  20  N. 
Y^  447. 

Mr.  S.  P.  Shope,  with  Messrs.  Harry 
Rubens  and  Sig^und  Zeisler,  for  ap- 
pellee: 

The  Washingtonian  Home  is  a  private  cor- 
poration. 

Morawelz,  Priv.  Corp.  2d  ed.  §  8;  Dart 
mouth  College  Trustees  v.  Woodward.  17  U.  8.  4 
Wheat.  518,  4  L.  ed.  629;  Rundle  v.  Delaware 
d;  R.  Canal,  1  Wall.  Jr.  290;  Sweatt  v.  Boston, 
29  L.  R.  A. 


H.  &  E.  R.  Co.  8  Cliflf.  889;  Waterman.  Corp. 
^  17;  Louistille  v.  [^ui»mle  University  Trus- 
tees, 15  B.  Mon.  642;  PeopU  v.  McAdams,  82 
Dl.  856;  Cleaveland  v.  Stewart,  3  Ga.  291; 
Walker,  American  Law,  7th  ed.  226,  227; 
Harward  v.  St.  Glair  &  M.  Letee  d;  D.  Co.  51 
111.  130:  Harward  Y.  PeopU,  51  Dl.  138;  Hessler 
V.  Drainage  Comrs.  53  111.  105. 

The  Constitution  of  1870  repealed  section  7 
of  the  Washingtonian  Home  Act. 

Phillips  V.  Quick.  68  111.  445;  People  v.  ^ay- 
nard,  14  Dl.  419;  EiUs  v.  Chicago,  60  Dl.  86; 
Chance  ^r.  Marion  County,  64  111.  66;  Concord 
V.  Portsmouifi  Sat.  Bank,  92  U.  8.  625,  23  L. 
ed.  628;  Cook  County  v.  Chicago  Industrial 
School  for  Girls,  125  111.  540,  1  L.  R.  A.  437. 

The  legislature  is  powerless  to  impose  a  tax 
upon  a  city  without  its  consent.  A  law  creat- 
ing a  corporate  debt  without  the  consent  of  the 
municipality  is  unconstitutional. 

MarshaU  v.  Siaiman,6i  111.  218;  CItoisser  v. 
People,  140  III.  21;  Chicago,  B.  <fc  Q.  R.  Co.  v. 
Aurora,  99  Dl.  205. 

The  elements  of  an  estoppel  against  the  city 
are  entirely  wanting. 

Logan  County  Suprs.  v.  Lincoln,  81  111.  156; 
Bigelow,  Estoppel,  4lh  ed.  p.  445;  7  Am.  & 
Eng.  Encyclop.  Law,  pp.  17.  18;  Chicago,  R. 
I.  di  P.  R.  Co.  V.  Joliet,  79  111.  40;  Chicago  dh 
N.W.  R.  Co  V.  People,  91  Dl.  251. 

Crai^v  Ch.  J.,  delivered  the  opinion  of 
the  court : 

This  was  a  petition  for  mandamus  brought 
by  the  Washingtonian  Home  of  Chicago 
against  the  city  of  Chicago  to  compel  the 
city  to  pay  to  the  petitioner  $25,000,— -10 
per  cent  of  moneys  received  for  licenses 
granted  by  the  city  for  the  right  or  privilege 
to  sell  spirituous  liquors  from  January  1, 
1893,  to  April  1,  1894.  To  the  petition  the 
city  of  Chicago  interposed  a  general  de- 
murrer, which  the  court  sutained,  and  the 
petition  was  dismissed.  To  reverse  the  judg- 
ment of  the  circuit  court  the  petitioner  ap- 
pealed. 

The  petitioner  is  a  corporation  organized 
under  an  act  of  the  legislature  approved  Feb- 
ruary 16,  1867.  That  act  was  set  out  in  the 
petition,  sections  1  and  2  of  which  are  as 
follows: 

"Sec.  1.  Be  it  enacted  by  the  people  of 
the  state  of  Illinois,  represented  in  the  gen- 
eral assembly,  that  the  Washingtonian  Home 
Association  of  Chicago  is  hereby  created,  and 
declared  to  be  a  body  corporate  and  politic, 
under  the  name  of '  The  Washingtonian  Home 
of  Chicago. '  with  power  to  sue  and  be  sued, 
plead  and  be  impleaded,  contract  and  be  con- 
tracted with ;  to  take,  by  gift,  grant,  devise 
or  otlierwise,  property,  real,  personal  and 
mixed,  and  the  same  to  hold,  use,  lease,  con- 
vey, mortgage  and  otherwise  dispose  of,  for 
the  purposes  hereinafter  mentioned  ;  to  adopt 
and  use  a  corporate  seal,  and  alter  the  same 
at  pleasure ;  also  to  erect  and  maintain  such 
buildings  and  other  fixtures  and  conveniences 
as  may  be  deemed  requisite  or  necessary  for 
the  purposes  of  this  corporation. 

**  Sec.  2.  The  object  of  this  incorporation 
shall  be  the  founding  and  maintenance  of  an* 
institution  for  the  care,  cure,  and  reclama- 
tion of  inebriates." 
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Section  3  authorized  the  corporation  to 
adopt  such  by-laws  for  the  management  of 
^he  institution  as  it  thought  proper. 

Sections  4  and  5  are  as  follows : 

"Sec.  4.  Fifteen  of  the  directors  of  said 
home,  to  be  selected  bv  lot,  shall  hold  their 
office  until  the  third  Monday  of  January,  A. 
D.  1869,  and  the  remaining  fifteen  until  the 
third  Monday  of  January,  A.  D.  1871 ;  and 
■on  tlie  second  Monday  of  January,  A.  D.  1869, 
and  biennially  thereafter,  said  corporation 
shall  elect  successors  in  place  of  those  whose 
term  of  office  shall  expire  the  Monday  there- 
after, who  shall,  respectively,  hold  their  of- 
fices for  two  years,  and  until  their  successors 
^all  have  been  elected  ;  and  in  case  of  re- 
moval, death,  or  resignation  of  any  one  or 
more  of  said  directors  or  their  successors  be- 
fore the  expiration  of  their  term  of  office, 
their  place  may  be  filled  by  said  remaining 
directors;  and  such  person' or  persons  shall 
hold  their  office  until  the  next  biennial  elec- 
tion. Seven  of  said  directors  shall  consti- 
tute a  quorum  for  the  transaction  of  busi- 
ness. 

**  Sec.  5.  Any  person  sentenced  by  the  au- 
thorities of  the  city  of  Chicago  to  the  Bride- 
well or  house  of  correction  for  intemperance, 
drunkenness,  or  for  any  misdemeanor  caused 
thereby,  may,  with  the  consent  of  the  proper 
officers  of  said  home,  be  received  and  de- 
tained as  an  inmate  of  said  home  in  lieu  of 
the  Bridewell  or  house  of  correction,  until 
the  expiration  of  such  sentence ;  and  when 
any  such  person  has  been  committed  to  the 
•city  Bridewell  or  house  of  correction  for  any 
such  misdemeanor  caused  by  intoxication  or 
for  drunkenness,  either  justice  of  the  police 
<50urt  may,  with  the  consent  aforesaid,  cause 
him  to  be  transferred  to  said  home  for  the 
unexpired  term  of  sentence.'' 

Section  7  provides : 

"Sec.  7.  It  shall  be  the  duty  of  the  treas- 
urer of  the  county  of  Cook  and  the  treasurer 
of  the  city  of  Chicago,  or  of  the  officers  of 
either  into  whose  hands  the  same  may  come 
or  be  paid,  to  pay  over  to  said  corporation 
in  quarterly  installments,  for  the  support 
and  maintenance  of  said  institution,  10  per 
oent  of  all  moneys  received  for  all  licenses 
granted  by  authority  of  said  county  or  city 
for  the  right  or  privilege  to  vend  or  sell  spir- 
ituous, vinous,  or  fermented  liquors  within 
the  said  county  of  Cook  and  city  of  Chi- 
cago." 

Section  7  was  amended  by  an  act  in  force 
July  1,  1883,  providing  that  in  no  case  shall 
the  sum  so  paid  for  or  during  any  one  year 
exceed  $20,000. 

It  is  alleged  in  the  petition  that,  immedi- 
ately after  tlie  act  went  into  eflPect,  petitioner 
per^cted  its  organization,  and  at  once  pro- 
ceeded to  carry  out  the  objects  of  its  incor- 
poration, and  has  continued  its  organization 
and  continued  to  carry  out  the  objects  of  its 
organization  ;  that,  since  its  organization  up 
to  the  present  time,  petitioner  has  cared  for 
and  treated  in  its  said  institution  not  less  than 
18,000  inebriates,  large  numbers  of  whom 
have,  by  reason  of  such  care  and  treatment, 
been  cured  and  reclaimed  from  their  unfor- 
tunate habits  of  drunkenn'ess  and  inebriety. 

That,  of  the  above  number  of  inebri- 1 
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ates  so  cared  for  and  treated  by  petiti<»- 
er  as  aforesaid,  a  larire  number,  to  wit, 
about  8,865  thereof,  were  persons  sentenced 
by  the  authorities  of  said  city  of  Chica- 
go to  the  Bridewell  or  house  of  correction 
of  said  city,  for  intemperance,  drunkenness, 
or  for  misdemeanors  caused  thereby,  who. 
with  the  consent  of  the  proper  authorities  of 
said  home,  were  received  and  maintained  ss 
inmates  of  the  home  in  lieu  of  the  Bridewell 
until  the  expiration  of  such  sentence.  It  ii 
also  alleged  in  the  petition  that  from  the  time 
of  petitioner *s  organization  until  July  1, 
1883,  the  treasurer  of  the  city  of  Chicago  paid 
to  it,  in  quarterly  installments,  for  its 
support  and  maintenance,  10  per  cent  of  all 
moneys  received  for  licenses  to  sell  spirituous 
liquors  within  the  city.  That  after  the 
said  amendatory  act  went  into  force,  to  wit 
after  July  1,  1883,  the  treasurer  of  the  said 
city  of  Chicago  continued  to  pay  over  to  pe- 
titioner, in  the  manner  hereinbefore  stated, 
in  quarterly  installments,  for  the  support 
and  maintenance  of  its  aforesaid  instituti(Hi, 
10  per  cent  of  all  moneys  received  by  him 
as  such  treasurer  as  aforesaid  for  all  licenses 
granted  by  authority  of  said  city  of  Chicago, 
not  exceeding  $20,000  in  any  one  year,  op 
to  and  including  the  quarterly  installment 
due  on  the  1st  day  of  January,  1893.  That 
since  January  1,  1893,  the  city  treasurer  has 
refused  to  make  any  payments. 

It  is  claimed  on  behalf  of  the  city  of  Chi- 
cago that  section  7  of  the  Act  of  1867,  which 
requires  the  city  to  pay  to  the  home  10  per 
cent  of  all  moneys  received  for  licenses  to 
sell  spirituous  liquors,  and  the  amendatory 
Act  01  1883,  whereby  the  amount  was  limited 
to  $20,000  per  annum,  are  unconstitutionil 
and  void ;  that  the  section  and  amendroeot 
violate  that  clause  of  the  Constitution  of  1870 
which  reads  as  follows:  "No  county,  city, 
town,  township,  or  other  municipality  shall 
ever  become  subscriber  to  the  capital  stock  of 
any  railroad  or  private  corporation,  or  make 
donation  to,  or  loan  its  credit  in  aid  of  such 
corporation :  Provided,  however,  that  the 
adoption  of  this  article  shall  not  be  oonstmed 
as  affecting  the  right  of  any  such  municipal- 
ity to  make  such  subscriptions  where  the  same 
had  been  authorized,  under  existing  laws, 
by  a  vote  of  the  people  of  such  municipali- 
ties prior  to  such  adoption.''  It  will  be 
observed  that  this  provision  of  the  con- 
stitution prohibits  cities  and  other  munic- 
ipal corporations  from  making  donations  or 
loaning  their  credit  in  aid  of  any  private  cor- 
poration ;  and  the  first  question  to  be  consid- 
ered is  whether  the  Washinetonian  Home  is 
a  private  corporation,  within  the  meaning 
of-  the  constitution.  As  has  been  seen,  the 
2d  section  of  the  Act  creating  the  home  de- 
clares the  object  of  the  corporation  to  be 
the  founding  and  maintenance  of  an  institu- 
tion for  the  care,  cure,  and  reclamation  of 
inebriates.  The  charter  contains  nothing 
prohibiting  the  corporation  from  making 
such  charges  for  the  care  or  cure  of  patients 
as  it  may  think  best ;  but,  on  the  other  hand, 
section  8  confers  the  power  to  adopt  such  by- 
laws as  it  may  think  proper  for  the  manage- 
ment of  its  business.  The  charter  does  nut 
specify  who  the  incorporators  shall  be,  bat 


1895. 


Washinotoniam  Home  of  Chicaoo  v.  Chicago. 


801 


the  Ist  section  of  the  charter  declares  the 
WashingtODian  Home  Association  of  Chicago 
to  be  a  bodv  corporate  and  politic.  Who 
constituted  the  association  or  what  was  the 
qualification  of  members  when  it  was  created 
a  corporation  is  not  disclosed  by  this  record. 
Section  4  provides  that  fifteen  directors,  to 
be  selected  by  lot,  shall  hold  office  until  the 
third  Monday  of  January,  1869,  and  the  re- 
maining fifteen  until  the  third  Monday  of 
January,  1871 ;  but  the  act  is  silent  as  to  who 
shall  elect  the  first  board  of  directors.  The 
act  nowhere  prescribes  how  any  person  can 
become  a  member  of  the  corporation,  nor  is 
there  any  provision  in  regard  to  the  salary  of 
ofiicers  or  directors.  So  far  as  appears,  the 
persons  who  composed  the  Washingtonian 
Home  Association  of  Chicago  when  the  act 
was  passed  were  clothed  with  corporate  pow- 
er, under  which  they  might  transact  the  busi- 
ness mentioned  in  the  act  for  their  own  pri- 
vate benefit.  At  all  events,  no  state  control 
over  the  institution  is  provided  for,  nor  has 
Chicago  or  Cook  countv  any  voice  in  its  con- 
trol or  management.  The  corporation  has  the 
right  to  acquire  and  hold  property,  both  real 
and  personal,  but  the  state  has  no  voice  in 
the  management  or  control  of  the  property 
thus  acquired,  or  in  the  mode  or  manner  in 
which  the  institution  shall  be  managed  or 
•conducted.  The  act  makes  no  provision  for 
any  report  to  be  made  by  the  institution  to 
the  state  or  any  of  its  officials.  Indeed,  no 
provision  whatever  is  made  for  an  inspection 
or  visitation  of  the  institution  in  behalf  of 
the  state  or  by  any  state  officer,  but  the  entire 
supervision  and  control  seem,  under  the  char- 
ter, to  be  intrusted  to  private  individuals. 
No  officer  or  manager  of  the  corporation  is 
elected  by  the  people  or  appointed  by  the 
state.  The  institution  owes  no  duty  to  the 
public  or  the  state. 

Is  such  a  corporation  a  public  one,  or  is  it 
a  private  corporation,  within  the  meaning  of 
the  constitution?  A  brief  reference  to  a  few 
authorities  will  demonstrate,  as  we  think, 
that  the  corporation  is  a  private  one.  Mora- 
wetz.  Priv.  Corp.  2d  ed.  §  8,  says:  **By 
another  classification  corporations  have  been 
divided  into  public  corporations  and  private 
corporations.  The  difference  between  these 
two  classes  of  corporations  is  radical,  and 
hence  thev  are  in  many  instances  governed  by 
widely  different  principles  of  law.  Private 
corporations  are  associations  formed  by  the 
voluntary  agreement  of  their  members.'  such 
as  banking,  railroad,  and  manufacturing 
companies.  Public  corporations  are  not 
voluntary  associations  at  all,  and  there 
is  no  contractual  relation  between  the  corpo- 
rators who  compose  them ;  they  are  merely 
government  institutions,  created  by  law  for 
the  administration  of  the  public  affairs  of  the 
-community.     States,  counties,  and  munici- 

Fialities  are  examples  of  public  corporations. " 
n  Dartmouth  College  Trustees  v.  Woodward, 
17  U.  S.  4  Wheat.  668,  4  L.  ed.  667,  Justice 
Story,  in  pointing  out  the  distinction  be- 
tween private  and  public  corporations,  said  : 
"*  Public  corporations  are  generally  esteemed 
such  as  exist  for  public  purposes  only,  such 
as  towns,  cities,  parishes,  and  counties ;  and 
in  many  respects  they  are  so,  although  they 
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involve  some  private  interests ;  but,  strictly 
speaking,  public  corporations  are  such  only 
as  are  founded  by  the  government,  for  pub- 
lic purposes,  wfiere  the  whole  interests  be- 
long also  to  the  government.  If,  therefore, 
the  foundation  be  private,  though  under  the 
charter  of  the  government,  the  corporation  is 
private,  however  extensive  the  uses  may  be 
to  which  it  is  devoted,  either  by  the  bounty 
of  the  founder,  or  the  nature  and  objects  of 
the  institution.  For  instance,  a  bank  created 
by  the  government  for  its  own  uses,  whose 
stock  is  exclusively  owned  by  the  govern- 
ment, is  in  the  strictest  sense,  a  public  cor- 
poration. So  an  hospital  created  and  endowed 
by  the  government  for  general  charity.  But 
a  bank  whose  stock  is  owned  by  private  per- 
sons is  a  private  corporation,  although  it  is 
erected  by  the  government,  and  its  objects 
and  operations  partake  of  a  public  nature. 
The  same  doctrine  may  be  affirmed  of  insur- 
ance, canal,  bridge,  and  turnpike  companies. 
In  all  these  cases  the  uses  may.  In  a  certain 
sense,  be  called  public,  but  the  corporations 
are  private,— as  much  so,  indeed,  as  if  the 
franchises  were  vested  in  a  single  person. 
This  reasoning  applies  in  its  full  force  to  elee- 
mosynary corporations.  An  hospital  founded 
by  a  private  benefactor  is,  in  point  of  law, 
a  private  corporation,  although  dedicated  by 
its  charter  to  general  charity.  So  a  college 
founded  and  endowed  in  the  same  manner, 
although,  being  for  the  promotion  of  learn- 
ing and  piety,  it  may  extend  its  charity  to 
scholars  from  every  class  in  the  community, 
and  thus  acquire  the  character  of  a  public 
institution.  This  is  the  unequivocal  doc- 
trine oi  the  authorities ;  and  cannot  be  shaken 
but  by  undermining  the  most  solid  founda- 
tions of  the  common  law.  .  .  .  When  the  cor- 
poration is  said, at  the  bar,  to  be  public,  it  is 
not  merely  meant  that  the  whole  community 
may  be  the  proper  objects  of  the  bounty,  but 
that  the  government  have  the  sole  right,  as 
trustees  of  the  public  interests,  to  regulate, 
control,  and  direct  the  corporation,  and  its 
funds  and  its  franchises,  at  its  own  eood 
will  and  pleasure.''  Waterman,  Corp.  g  17, 
savs:  "A  corporation  is  private  when  the 
whole  interest  does  not  belong  to  the  govern- 
ment, or  the  corporation  is  not  created  for 
the  administration  of  political  or  municipal 
power.  A  chartered  religious  society  is  a 
private  corporation.  A  corporation  may  be 
private  and  yet  the  charter  contain  provisions 
of  a  purely  public  character  introduced  solely 
for  the  public  good,  and  as  a  general  police 
regulation  of  the  state."  See  also  LouUmUe 
V.  Louisville  University  Trustees,  15  B.  Mon. 
642;  PeopU  v.  McAdams,  82  111.  856;  CUave- 
land  V.  Stewart,  8  Ga.  288.  Under  the  rule 
declared  in  the  authorities  cited,  it  is  plain 
that  the  Washingtonian  Home  is  nothing 
more  than  a  private  corporation. 

The  Constitution  of  1848  contained  no  pro- 
vision prohibiting  cities  from  making  dona- 
tions to  private  corporations,  and.  if  the  leg- 
islature conferred  the  power  upon  cities,  no 
reason  is  perceived  why  that  power  might 
not  be  exercised.  But  conceding  that  sec- 
tion 7  of  the  Act  of  1867,  under  which  the 
Washingtonian  Home  was  incorporated,  was 
constitutional  when  enacted,  the  question 
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then  arises  how  that  act  was  affected  by  the 
constitutional  provision  of  1870,  which  pro- 
hibits cities  from  makins;  donations  to  pri- 
vate corporations.     It  will  be  observed  that 
the  act  does  not  authorize  the  city  to  make  a 
contract  with  the  home  under  which  persons 
sentenced  to  the  Bridewell  for  intemperance, 
drunkenness,  or  for  any  misdemeanor  caused 
thereby,  may  be  taken  into  the  home,  and 
retained  for  such  time  as  they  may  have  been 
sentenced  for  treatment  or  for  any  other  pur- 
pose :  but  the  act.  by  its  terms,  is  mandatory 
on  the  city,  and  compels  it  to  pay  over  $20,  - 
000  per  annum  in  quarterly  installments  to 
the  home  for  its  support  and  maintenance. 
The  petition  for  mandamus  is  not  predicated 
on  any  contract  existing  between  the  city  and 
the  home,  but  the  ri^ht  to  require  the  pay- 
ment of  the  fund  is  predicated  on  the  provi- 
sions of  the  Act  of  1867,  and  upon  those  pro- 
visions alone.     It  is  set  out  in  the  petition 
that  during  the  years  1892  and  1893,  and  up 
to  the  time  the  petition  was  filed,  in  1894, 
the  amount  received  by  the  city  from  licenses 
has  not  been  less  than  $2,000,000  per  annum, 
so  that  10  per  cent  received  for  licenses  each 
year  is  far  in  excess  of  $20,000,  so  that  the 
limount  the  home  seeks  to  compel  the  city  to 
pay  over  has  become  a  fixed  and  definite  sum  ; 
and  it  is  a  matter  of  no  moment  whether  the 
money  demanded  by  the  home  comes  from  li- 
quor licenses  received  by  the  city    into  its 
treasury,  or  from  funds  in  the  treasury  raised 
by  taxation.    Under  the  Act  of  1867,  the  city 
was  required  to  pay  over  to  the  home  each 
year,  from  its  revenues  derived  from  liquor 
licenses,  10  per  cent  of  the  amount  received, 
not  exceeding  $20,000,  for  the  support  and 
maintenance  of  that  institution.     This  was 
required  as  a  donation.     By  the  terms  of  the 
section  of  the  constitution,   supra,  such  do- 
nation was  prohibited ;  and,  whatever  may 
have  been  the  obligation  imposed  upon  the 
city  by  the  Act  of  1867  before  the  Constitu- 
tion 01  1870  was  adopted,  after  the  adoption 
of  the  constitution  the  city  had  no  power  or 
authority  to  donate  any  of  its  revenues  de- 
rived from  liquor  licenses  or  from  any  other 
source  to  a  private  corporation.     It  declares : 
"No  county,  city,  town,  etc.,  shall  ever  be- 
come subscriber  to  the  capital  stock  of  any 
railroad  or  private  corporation,  or  make  do- 
nation to  or  loan  its  credit  in  aid  of  such 
corporation."  This  provision  of  the  constitu- 
tion required  no  legislation  to  place  it  in  full 
force  and  effect.      It  was,  like  some  other 
provisions  of  the  constitution,  self -executing, 
and  operated  as  a  paramount  law  from  the 
time  the  constitution  was  adopted  by  the  peo- 
ple.    Phillips  V.  Quick,  63  111.  445;  HilU  v. 
Chicago,  60  111.  86 ;  Chance  v.  Marion  County, 
64  III.  66.     In  the  case  first  cited,  it  is  said  : 
"  But  it  may  be  said  that  constitutional  pro- 
visions require  legislation  to  carry  them  into 
effect.     This  is  true  in  many  cases,  but  not 
in  all,  as  will  occur  to  every  person  on  a 
moment's  reflection.     In  cases  where  its  pro- 
visions are  negative  or  prohibitory  in  their 
character,  they  execute  themselves.     Where 
that  instrument  limits  the  power  of  either  of 
the  departments  of  the  government,  or  where 
it  prohibits  the  performance  of  any  act  by 
an  officer  or  person,  no  one  would  contend  that 
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the  power  might  be  exercised  or  the  act  per- 
formed until  prohibited  by  the  general  assem- 
bly. The  constitution  undeniably  has  as 
much  vigor  in  prohibiting  the  exercise  of 
power  or  the  performance  of  an  act  as  the  gen- 
eral assembly.  That  body  could  add  to  the 
prohibition  penalties  and  forfeitures  if  the 
constitutional  prohibition  should  be  disre- 
garded, but  the  prohibited  act  would,  never- 
theless, be  void.  Where  the  constitution  re- 
quires the  performance  of  an  act,  but  provides 
neither  officers,  tbe  means,  or  the  mode  in 
which  the  act  shall  be  performed,  in  such  a 
case  there  is  no  other  means  of  carrying  such 
a  provision  into  effect  but  by  appropriate 
legislation.  In  such  cases  the  constitution 
does  not  execute  such  provisions.  That  in- 
strument, all  will  conc^e,  may  repeal,  and 
does  repeal,  laws  which  are  repugnant  to  its 
provisions.  The  very  first  section  of  the 
schedule  declares  that  all  laws  in  force  at 
the  adoption  of  the  constitution,  and  not  in- 
consistent with  its  provisions,  shall  continue 
to  be  as  valid  as  if  the  constitution  had  not 
been  adopted.  This,  by  implication,  says 
that  all  that  conflict  therewith  shall  be  in- 
valid and  of  no  force.  In  fact,  this  provision 
preserves  rights  of  the  state  and  of  individ- 
uals that  would  have  otherwise  been  lost. 
The  understanding  with  all  persons  is  that 
a  law  passed  either  before  or  after  the  adop- 
tion of  the  constitution  which  is  repugnant 
to  its  provisions  must  be  held  to  be7>f  no 
valid  force,  and  precisely  as  if  it  had  been 
repealed  before  the  performance  of  tlie  act. ' 
This  question  is  discussed  in  Cook  Co^inty  v. 
Chicago  Industrial  School,  125111.  540,  1  L.  R. 
A.  487,  and,  among  other  thinp,  it  is  there 
said  (566)  :  "If,  on  the  one  side,  a  statute 
directs  the  county  board  to  pay  money  to  a 
school  which  appears,  not  on  the  face  of  the 
statute,  but  from  outside  proof,  to  be  con- 
trolled by  a  church,  and  if,  on  the  other  side, 
the  constitution,  in  a  self-executing  provi 
sion,  directs  the  county  board  not"  to  pay 
money  to  such  a  school,  which  direction  is 
to  be  followed?  We  answer,  unhesitatingly, 
the  latter.  When  the  constitution  says, "  You 
must  not  pay,"  it  must  be  obeyed  in  prefer- 
ence to  a  statute  which  says,  '  You  must  pay. ' 
And  this  is  true,  not  only  where  the  statute 
on  its  face  is  in  conflict  with  the  constitu- 
tional provision,  but  also  in  a  case  where  an 
attempt  to  apply  the  statute  to  a  given  state 
of  facts  gives  rise  to  a  violation  of  such  pro- 
vision. We  are  therefore  of  the  opinion  that, 
upon  the  facta  of  this  case,  the  Act  of  May 
28,  1879,  imposes  no  obligation  upon  the 
county  of  Cook  which  is  superior  to  its  obli- 
gation to  obey  section  8  of  article  8  of  the 
Constitution."  We  do  not  think  the  consti- 
tution operated  retrospectively.  Under  sec- 
tion 7  of  the  Act  of  1867,  the  city  was  au- 
thorized to  make  an  annual  donation  to  the 
home ;  but,  upon  the  adoption  of  the  Consti- 
tution in  1870,  all  cities  were  thereafter  pro- 
hibited from  making  donations  to  a  private 
corporation.  The  donations  made  prior  to 
the  adoption  of  the  constitution  remained  un- 
affected, but  donations  after  that  time  were 
prohibited. 

But  it  is  insisted  in  the  argument  that  as 
the  city  paid  over  this  fund  quarterly  for  a 
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period  of  over  twenty  years,  as  required  by  i 
section  7  of  the  Act,  and  as  the  payment  was  \ 
recognized  eacli  year  in  the  annual  appropria- 
tion ordinances  of  the  city,  and  as  the  city 
has  received  a  substantial  benefit  each  year 
in  return,  the  city  is  bound  by  its  ratifica- 
tion of  the  act,  and  is  now  estopped  from 
deuyinff  its  constitutionality.  By  the  adop- 
tion of  the  Constitution  in  1870,  the  7th 
section  of  the  Act  of  1867  was  repealed,  ,and 
from  that  time  it  was  nugatory  ;  and  the  fact 
that  the  officers  of  the  city  for  twenty -two 
'  years  paid  over  to  the  home  annually  a  por- 
tion of  the  revenue  of  the  city,  in  violation 
of  law,  could  •not  work  an  estoppel  on  the 
city ;  nor  did  the  fact  that  the  city  council 
annually,  in  its  appropriation  ordinances, 
recognized  and  made  provision  for  the  pay- 
ment of  the  fund  to  the  home,  estop  the  city 
from  refusing  payment  at  any  time  it  might 
elect  to  do  so.  The  revenues  of  the  city  of 
Chicago  arising  from  licenses,  from  taxation, 
and  from  all  other  sources  are  owned  by  the 
city,  and  held  by  it  in  trust  to  be  used  for 
corporate  purposes  which  are  lawful,  and 
the  revenues  of  a  city  cannot  be  diverted  to 
any  otlier  purpose.  The  revenues  of  a  city 
cannot  be  donated  by  the  officers  of  the  city 
or  by  the  city  council  to  any  person  they 
may  think  entitled  to  the  same ;  but,  on  the 
other  hand,  such  revenues  can  only  be 
paid  out  or  appropriated  by  the  city  coun- 
cil or  its  officers  in  the  manner  and  for  the 
purposes  authorized  by  law.  Where  the  law- 
ful power  does  not  exist,  the  payment  is  un- 
authorized and  void,  and  the  city  will  lose 
no  rights  where  the  money  has  been  unlaw- 
fully paid  out  by  its  officers.  The  city  hav- 
ing no  power  to  pay  over  its  revenues  to  the 
home,  the  fact  of  payment  for  a  series  of 
years  will  not  estop  it.  In  Logan  Covnty 
Suprt.  V.  Lincoln,  81  111.  156,  in  speaking  in 
regard  to  estoppel  in  pais,  it  is  said  (159)  : 
"Before  the  doctrine  of  estoppel  can  be  in- 
voked, there  must  have  been  some  positive 
acts  by  the  municipal  officers  which  may 
have  induced  the  action  of  the  adverse  party, 
and  where  it  would  be  inequitable  to  permit 
the  corporation  to  stultify  itself  by  retract- 
ing what  its  officers  had  done.  **  An  estoppel 
by  matter  in  pais  may  be  defined  as  an  in- 
disputable admission,  arising  from  the  cir- 
cumstance that  the  party  claiming  the  ben- 
efit of  it  has,  while  acting  in  good  faith, 
been  induced,  by  the  voluntary,  intelligent 
action  of  the  party  against  whom  it  is  al- 
leged, to  change  his  position.  Bigelow, 
Estoppel,  2d  ed.  p.  845.  **The  other  party 
must  have  been  induced  to  act  upon  the  rep- 
resentation or  concealment.  His  action  must 
have  been  of  a  character  to  result  in  substan- 
tial prejudice,  were  he  not  permitted  to  rely 
on  the  estoppel."  7  Am.  &  Eng.  Encyclop. 
Law,  pp.  17,  18.  Here,  so  tar  as  appears, 
the  home  was  not  induced  to  change  its  posi- 
tion, nor  was  it  induced  to  do  or  not  do  any- 
thing on  account  of  the  payments  which  were 
annually  made  by  the  city  of  Chicago  differ- 
ent from  what  it  would  have  done  if  the  city 
had  never  made  any  payments. 
TJie  judgment  mil  be  affirmed. 
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Ira  BARCHARD  et  al,  Appts., 

t. 

Josephine  KOHN. 

am  111.  679.> 

The  lien  of  a  chattel  mort^ai^  upon 
property  exempt  ft*oiii  ezeeation  is  not 
"wuXved  by  obtaloiDfr  judfrment  upon  the  notes 
secured  by  the  mortfraire  and  levylDff  upon  the 
mortgaged  property  under  execution  thereon, 
although  the  exempt  property  is  set  off  to  the 
debtor  as  such;  but  such  lien  may  be  enforced  by 
seizure  and  sale  under  the  terms  of  the  mortgage, 
in  a  JurisdictioD  where  the  mortgage  creates  only 
a  lieil  and  doee  not  transfer  the  legal  title,  since 
there  is  no  such  inconsistency  between  remedies 
as  there  would  be  where  the  levy  asserted  title  in 
the  mortgagor  while  the  enforoement  of  the 
mortgage  claimed  title  in  the  mortgagee. 

(October  11, 1865.) 

APPEAL  by  defendants  from  a  judgment  of 
the  Appellate  Court,  First  District,  affirm- 
ing a  judgment  of  the  Circuit  Court  for  Cook 
County  in  favor  of  plaintiff  in  an  action 
brought  to  recover  damages  for  an  alleged 
trespass  in  taking  property  claimed  under  a 
chattel  mortgage.    Heversed, 

Statement  by  Ma^^roder,  J,  : 

This  is  an  action  of  trespass,  begun  on 
April  14.  1891,  by  appellee  against  appellant 
Borrmann,  a  dry-goods  merchant,  and  ap- 
pellant Barcbard,  a  constable,  for  the  alleged 
unlawful  taking  and  carrying  away  of  a  stock 
of  goods  claimed  to  be  the  property  of  ap- 
pellee, and  entering  for  that  purpose  into 
the  store  No.  931  West  Eighteenth  street  in 
Chicago,  on  April  13,  1891,  where  the  goods 
were  then  located.  Three  pleas  were  filed  : 
The  first,  not  guilty.  The  second,  averring 
thatplaintiff,  Josephine  Kohn.  was  the  wi^ 
of  William  Kohn  ;  that  William  Kohn  was 
the  owner  of  the  goods  and  chattels  on  June 
16,  1890,  and  on  tnat  day  executed  a  chattel 
mortgage  upon  the  same  to  the  defendant 
Borrmann  to  secure  $3,000.  of  which  $2,000 
remained  unpaid  at  the  time  of  the  alleged 
trespass ;  that  Borrmann,.  by  his  agent.  Bar- 
chard,  took  possession  of  the  property  under 
said  mortgage,  and,  in  pursuance  of  its 
terms,  the  property  was  sold  at  public  auc- 
tion on  May  2,  1891,  for  $421.40,  an  amount 
insufficient  to  pay  what  was  due  upon  the 
mortgage.  The  third  plea  sets  up  that  the 
entry  into  the  premises  was  made  in  a  quiet 
and  peaceable  manner,  and  without  unneces- 
sary damage,  in  order  to  take  the  ^oods  under 
the  mortgage.  The  trial  in  the  circuit  court 
was  before  the  court  and  a  jury,  and  resulted 
in  verdict  and  judgment  for  $800  in  favor  of 
plaintiff.  The  judgment  has  been  affirmed 
by  the  ap))ellate  court,  and  an  order  has  been 


NOTB.— On  the  general  subject  of  election  of 
remedies,  see  nntes  to  Mills  v.  Parkhurst  (N.  Y.)  13 
L.  R.  A.  4W;  Grossman  v.  Universal  ttubber  Co.  (N. 
r.)  18L.  R.  A.  91;  Terry  v.  Munger  (N.  Y.)  8  L.  R.  A. 
ae;  Conrow  v.  Little  (N.  Y.)  6  L.  R.  A.  «8:  Fowler 
V.  Bowery  8av.  Bank  (N.  Y.)  4  L.  R.  A.  146. 
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made  by  that  court  certifyiDg  that  the  cause 
involves  questions  of  law  of  such  importance 
on  account  of  collateral  interests  involved 
that  it  should  be  passed  upon  by  the  supreme 
court.  The  case  is  brought  here  by  appeal 
from  the  judgment  of  the  appellate  court. 
The  material  facts  necessary  to  present 
the  question  involved  are  as  follows:  The 
chattel  mortgage  was  given  to  secure  twenty- 
nine  notes  executed  by  William  Eohn  to 
Borrmann,  dated  June  16,  1890,  twenty-eight 
of  which  were  each  for  $100,  payable  weekly 
thereafter,  and  the  twenty-ninth  was  for 
$200,  payable  on  March  1,  1891 ;  so  that  all 
the  notes  had  been  due  for  some  two  weeks 
before  the  levy  of  the  executions  hereinafter 
named.  The  mortgage  was  not  recorded 
until  July  26.  1891,  long  after  the  present 
trespass  suit  was  be^un.  On  March  18,  1891, 
the  morteagor,  William  Eohn,  executed  two 
judgment  notes, —one  for  $98. 52,  to  D.  Lieb- 
man,  and  one  for  $281.27,  to  A.  Lewin  & 
Sons.  On  the  next  day,  March  19,  1891, 
judgments  were  entered  up  upon  these  notes, 
and  executions  issued  and  placed  in  the 
sheriff's  hands,  the  sheriff  receiving  the 
Lewin  execution  at  10 :55  A.  M.  and  theLieb- 
man  execution  at  11  A.  M.  of  that  day.  On 
the  same  day  the  appellant  Borrmann,  learn- 
ing of  these  judgments,  caused  Judgment 
for  $2,000  to  be  entered  up  upon  eighteen 
of  the  notes  secured  by  his  chattel  mort- 
gage then  remaining  unpaid,  and  execution 
to  be  issued  thereon,  the  sheriff  receiving 
said  execution  at  4  o'clock  in  the  afternoon  oi 
March  19,  1891.  On  the  same  day,  and  in  the 
order  in  which  they  came  to  the  hands  of  the 
sheriff,  the  three  executions  were  levied  upon 
the  property  included  in  the  chattel  mort- 

fage.  The  next  day,  Eohn,  the  judgment 
ebtor,  presented  a  schedule,  and  asked  to 
have  his  legal  exemptions  set  off  to  him  out 
of  the  property  levfed  upon  under  the  pro- 
visions of  the  exemption  law  of  this  state. 
1  Starr  &  C.  Anno.  Stot.  p.  1112,  chap.  62, 
§  14.  Appraisers  were  appointed,  and  on 
March  26,  1891,  Eohn  selected,  and  there  was 
set  off  to  him  as  exempt,  property  to  the 
amount  of  $400,  being  a  part  of  the  property 
covered  by  the  chattel  mortgage.  Subse- 
quently the  balance  of  the  property  levied 
upon,  after  taking  out  the  exemptions,  was 
sold  under  the  executions,  and  out  of  the  pro- 
ceeds of  the  sale  the  Lewin  and  Liebman  ex- 
ecutions were  paid  in  full,  and  the  remainder 
of  the  proceeds  was,  on  March  80,  1891,  ap- 
plied upon  the  execution  of  the  appellant 
Borrmann,  leaving  still  due  to  him  upon  his 
Judgment  about  $950.  It  is  claimed  by  ap- 
pellee that  her  husband,  William  Eohn,  owed 
her  $250  when  the  executions  were  levied  ; 
that  he  paid  $100  of  this  amount  to  her  on 
March  19,  1891,  and  in  payment  of  the  re- 
maining: $150  turned  over  the  exempt  prop- 
erty, amounting  to  about  $400.  to  her  by  first 
transferring  it  to  one  Adolph  Cohen,  who,  on 
or  al)out  March  26,  1891,  transferred  it  back 
to  appellee.  All  instructions  asked  by  the 
defendants  submitting  to  the  jury  the  ques- 
tion whether  the  property  really  belonged  to 
the  plaintiff  were  refused.  It  was  this  ex- 
empt property  which  the  appellants  took 
under  the  mortgage  on  April  18,  1891,  for 
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the  purpose  of  satisfying  pro  tanto  the  $950 
remaining  due  thereon,  and  which  was  sold, 
after  the  giving  and  posting  of  notice  as  re- 
quired bv  the  mortgage,  at  public  auction, 
on  May  2,  1891,  as  alleged  in  the  pleas. 

Mr,  Jesse  Holdom  for  appellants. 
MewTB.  Moran*  Kraus  s  Mayer,   for 

appellee: 

tinder  the  law  of  this  state,  a  chattel  mort- 
gage is  but  a  conditional  sale,  and  when  the 
mortgagor  fails  to  perform  the  condition,  the 
title  to  the  mortgaged  property,  so  far  as  it  is 
held  by  the  mortgagor,  vests  in  the  mortgagee. 

WiineB  V.  Phelps,  8  111.  455;  Pike  v.  CoMn, 
67  111.  227;  Durfee  v.  Orinnell,  69  III.  371. 

The  levy  of  the  execution  upon  the  mort- 
gaged property  on  April  19,  1891,  seven  weeks 
after  default  had  been  made  in  the  payment  of 
the  last  note  secured  under  the  mortgage,  was 
pursuing  a  course  which  was  neither  concur- 
rent nor  consistent  with  the  assertion  of  any 
right  under  the  mortgage. 

Evans  v.  Warren,  122  Mass.  808;  Budt  t. 
Ingersoll,  11  Met.  226;  Siceti  v.  Brown, 5  Pick. 
178;  I^g  v.  Wiaard,  17  Pick.  140,  28  Am. 
Dec.  282;  Libby  v.  Cushman,  29  Me.  429; 
Whitneu  v.  Farrar,  51  Me.  418;  KimbaU  v. 
Marshall,  8  N.  H.  291;  Hayms  v.  Sanborn,  45 
N.  H.  429;  Dyckman  v.  Seaatson,  89  Minn. 
132. 

If  one  holding  goods  in  pledge  in  the  hands 
of  an  agent  attach  them  for  the  same  debt  se- 
cured by  the  pledge,  be  thereby  relinquishes 
the  lien  of  his  pledge. 

Jones,  Pledges,  §  600;  Jones,  Chat.  Mortg. 
g  565;  Builer  v.  Miller,  1  N.  Y.  496;  Haneheit 
V.  Riverdale  DistiUery  Co.  15  III.  App.  57. 

Where  a  mortgagee  permits  the  moitgagor  to 
remain  in  possession  until  long  after  the  ma- 
turity of  the  mortgage  debt,  a  purchaser  who 
buys  the  property  from  the  mortgagor  will 
hold  it  as  against  the  mortgagee,  even  though 
said  purchaser  had  actual  nouce  of  the  mort- 

Lemen  v.  Robinson,  59  III.  115;  MeDoweliY, 
Stewart,  88  111.  588;  Sage  v.  Browning,  51  HI. 
217;  Frank  v.  Miner,  50  111.  444. 

Mafcrader,  «/.,  delivered  the  opinion  of 
the  court: 

The  question  in  the  case  is  whether  the  ap- 
pellant Borrmann,  mortgagee  in  the  chattel 
mortgage,  had  a  right  to  take  possession 
under  his  mortgage  of  the  goods  set  off  as  ex- 
empt to  William  Kohn,  the  iudgment  debtor 
ana  mortgagor,  or  whether,  by  taking  Judg- 
ment upon  the  notes  secured  by  the  mortgage, 
and  levying  the  execution  issued  thereon 
upon  the  mortgaged  property,  and  allowing 
a  part  of  the  proceeds  of  the  sale  made  under 
the  executions  to  be  applied  upon  the  judg- 
ment, he  thereby  waived  his  right  to  proceed 
under  his  mortgage  against  the  portion  of  the 
mortgaged  property  not  sold  under  the  execu- 
tions, and  set  off  as  exempt  to  the  judgment 
debtor.  The  question  arises  out  of  the  rul- 
ing of  the  trial  court  excluding  the  chattel 
mortgage  when  offered  by  the  defendants  as 
a  justification  of  the  alleged  trespass,  and  ad- 
mitting it  onlv  in  mitigation  of  damages, 
and  also  out  of  the  action  of  the  court  in  in- 
structing the  Jury  that  as  a  matter  of  law  the 


1895. 


Barchard  v.  Eohn. 


805 


chattel  mortgage  did  not  justify  the  defend- 
ants in  seizing  the  goods  in  question.  As 
the  mortgage  was  not  recorded,  and  provided 
for  tlic  sale  of  the  goods  mortgaged  in  the 
ordinary  course  of  business,  it  was  void  as 
to  creditors,  but  it  was  good  as  between  the 
parties  to  it.  Gregg  v.  Sanford,  24  111.  17,  76 
Am.  Dec.  719 ;  Forest  v.  Ttnkliam,  29  111.  141 ; 
McDoweU  V.  Stewart,  83  111.  538;  Jones, 
Mortg.  4th  ed.  $5 138 ;  Greenebaum  v.  Wheeler, 
90  111.  296 ;  William  Deering  d  Co.  v.  Wash- 
burn, 141  111.  153. 

Thf)  main  case  which  holds  that  an  attach- 
ment of  the  mortgaged  property  by  the  mort- 
gagee for  the  mortgage  debt  is  a  waiver  of  his 
lien  under  the  mortgage  is  Evam  v.  Warren, 
122  Mass.  803.     The  decision  in  that  case  was 
placed  upon  the  ground  substantially  that 
the  liens  created  by  mortgage  and  by  attach- 
ment upon  the  same  property  are  essentially 
different,  and  cannot  coexist,  for  the  reason 
that  under  the    Massachusetts  statutes  the 
equity  of  redemption  of  personal  property  is 
not  subject  to  attachment,  and  hence,  if  the 
mortgagee  causes  an   attachment   to    issue 
against  the  mortgaged  property,  it  is  a  waiver 
of  the  mortgage  lien.     The  cases  which  hold 
that  the  attachment  operated  as  a  waiver  of 
the  plaintiff's  rights  under  the  mortgage  do 
so  upon  the  general  grounds  that  a  person 
cannot  avail  himself  of  inconsistent  remedies 
in  relation  to  the  same  matter,  and,  having 
chosen  and  carried  into  effect  one  remedy,  he 
cannot  resort  to  a  different  one,  involving  a 
repudiation  of  the  grounds  upon  which  the 
first  one  was  based  ;  that  the  suit  on  the  mort- 
gage and  the  attachment  suit  were  inconsist- 
ent, because  the  one  proceeds  upon  the  ground 
that  the  mortgagee  is  the  owner  of  the  prop- 
erty, and  the  other  upon  the  ground  that  the 
mortgagor  thereof  is  owner;  that  when  the 
debt  matured  the  mortgagee  had  the  right  to 
take  the  property  under  the  mortgage,  behav- 
ing the  le^al  title,  subject  only  to  a  right 
of  redemption ;  and  that  by  bringing  the  at- 
tachment suit  he  elected  to  treat  the  property 
as  the  property  of  the  debtor,  and  cannot,  by 
seeking  to  enforce  his  mortgage,  assert  an 
ownership  and  right  of  possession  in  himself 
antedating  the  attachment.    The  reasoning  in 
Evans  v.    Warren,  supra,  was  held  to  be  un- 
satisfactory, and  its  doctrine  was  repudiated 
in  Bpram  v.  Stout,  127  Ind.  195.     In  the  lat- 
ter case  the  mortgagee  in  a  chattel  mortgage 
brought  an  action  to  foreclose  it ;  and  a  junior 
mortgagee  set  up  as  a  defense  that  the  com- 
plainant had  previously  brought  suit  upon 
tlie  evidences  of  debt  secured  by  his  mortgage, 
and  had  therein  issued  a  writ  of   attach- 
ment,  and   levied   it   upon   the   mortgaged 
property,  and  had  thereby  released  his  mort- 
gage lien ;  but  the  court  held  that  the  attach- 
ment was  not  a  waiver  of  the  mortgage  lien, 
and  did  not  estop  the  mortgagee  from  claim- 
ing  under  his  mortgage,  basing  its  decision 
mainly  upon  the  ground  that  in  Indiana  the 
mortgagee  in  a  chattel  mortgage  is  a  mere 
lien  holder.     Jones,  Mortg.  g  565.     In  sup- 
port of  the  conclusion  that  the  mortgagee  of 
ftersonal   property   is  a  mere   lien^holder, 
ndiana  decisions  are  there  referred  to,  hold- 
ing  that  personal  property  under  mortgage 
may  be   levied   upon   and  sold   by  execu- 
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tion  subject  to  the  mortgage  lien.  The  case 
of  Howard  v.  Parks,  1  Tex.  Civ.  App.  608, 
follows  the  case  of  Byram  v.  Stout,  supra, 
holding  that  a  mortgage  lien  upon  persona) 
property  is  not  waived  by  suing  out  an  at- 
tachment upon  the  debt  secured  by  the  mort- 
gage, and  that  in  Texas  a  chattel  mortgage 
has  the  effect  of  a  lien  on  the  property. 

There  can  be  no  doubt  that  the  chatte) 
mortgage  act  of  Illinois  recognizes  a  lien  aa 
existing  uuder  the  mortgage  upon  the  prop- 
erty mortgaged.  'Section  1  thereof  speaks  of 
a  mortgage,  trust  deed,  or  other  conveyance 
of  personal  property  **  having  the  effect  of  a 
mortgage  or  lien  upon  such  property."  2 
Starr  &  C.  Anno.  Stat.  p.  1680.  We  have 
held  that  a  court  of  equity  has  jurisdiction 
to  foreclose  a  chattel  mortgage.  MeCauley 
V.  Rogers,  104  111.  578;  Dupuy  v.  Giji^on,  36 
111.  197;  Gaar  v.  Hurd,  92  111.  315.  •^A  bill 
in  equity  could  not  be  filed  to  foreclose  such 
a  mortgage,  unless  a  lien  was  thereby  con- 
ferred which  could  be  enforced  against  the 
property.  If,  therefore,  an  attachment  of  the 
mortgaged  property  in  a  suit  upon  the  debt 
secured  by  the  chattel  mortgage  is  not  a 
waiver  of  the  right  to  proceed  under  the  mort- 
gage where  the  mortgage  is  a  lien  upon  the 
property,  such  an  attachment  will  not  be  a 
waiver  in  this  state  when  the  subsequent  pro- 
ceeding, begun  to  enforce  the  mortgage,  is  a 
bil  1  in  equity  to  foreclose.  In  such  case  there 
is  no  inconsistency  between  the  two  remedies, 
as  both  certainly  recognize  the  mortgagor  aa 
owner.  Where  a  chattel  mortgage  is  properly 
acknowledged  and  recorded,  a  third  person, 
who  is  a  creditor  of  the  mortgagor,  may  levy 
an  attachment  or  an  execution  upon  the  prop- 
erty in  the  possession  of  the  mortgagor  sub- 
ject to  the  niortgage.  BeacJi  v.  Derby,  19  111. 
617 :  Pike  v.  Coltin,  67  111.  227 ;  Ihtrfee  v. 
Grinnell,  69  111.  371.  We  have  also  held 
that  a  chattel  mortgage  is  a  conditional  sale ; 
that  when  there  is  default  in  the  perform- 
ance of  the  condition  the  title  of  the  mort- 
gagor vests  in  the  mortgagee ;  and  that  the 
molrtgagee,  upon  defaulter  condition  broken, 
being  Invested  with  the  legal  title,  may 
bring  replevin  or  trover,  or  reduce  the  prop- 
erty to  possession,  and  proceed  to  sell  under 
the  power  in  the  mortgage.  Pike  v.  Colvin 
and  Dw^ee  v.  Grimml,  supra;  Cleaves  v. 
Herbert,  61  111.  126 ;  Simmons  v.  Jenkins,  76- 
111.  479;  ArmMyr.  Stock,  81111.  407;  Greene- 
baum V.  Wheeler,  90  111.  296;  Mines  v. 
Phelps,  8  111.  455. 

But  even  in  this  class  of  remedies  the  in- 
consistency relied  upon  as  the  basis  of  the 
theory  of  waiver  is  more  seeming  than  real. 
In  Howard  v.  Parks,  supra,  which  was  a 
statutory  action  for  the  trial  of  the  right  of 
property,  in  which  it  was  sought  to  foreclose 
and  enforce  a  contract  lien  upon  personalty, 
the  court  says:  "We  are  of  opinion  that 
.  .  .  this  lien  was  not  waived  by  suing 
out  an  attachment  upon  the  debt  secured  by 
such  lien.  We  see  no  such  inconsistency  in 
the  two  suits  as  that  the  suing  out  of  the  at- 
tachment should  have  this  effect."  In  the 
case  at  bar  there  was  no  attachment  of 
the  property  covered  by  the  chattel  mortgage 
in  the  proceeding  upon  the  note  secured 
thereby.  The  property  was  levied  upon  under 
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an  execution  issued  upon  a  judgmeDt  entered 
upon  the  note  so  secured.  There  can  he  no 
suhstantial  difference.  bo«vever,  between  tak- 
ing the  property  under  execution  after  judg- 
ment and  taking  it  under  an  attachment  be- 
fore judgment.  If  there  is  no  inconsistency 
betw^een  the  enforcement  of  the  mortgage  lien 
and  an  attachment  of  the  property,  there  can 
be  none  between  the  enforcement  of  such  lien 
and  the  levy  of  an  execution  upon  the  prop- 
erty. The  chattel  mortgage  here  provides 
that,  iq  case  of  default  in'payment,  or  in  any 
of  the  other  conditions  of  the  mortgage,  the 
mortgagee  shall  have  the  right  to  take  im- 
mediate possession  of  the  property,  and  may 
sell  the  same,  and  out  of  the  proceeds  of  sale, 
after  paying  the  costs  and  debt  secured, 
shall  render  the  surplus,  if  any,  to  the  mort- 
gagor. Although  the  naked  legal  title,  after 
condition  broken,  vests  in  the  mortgagee  for 
the  purpose  of  obtaining  possession  and  ap- 
plying the  proceeds  of  the  sale  of  the  prop- 
erty to  the  payment  of  the  debt,  yet  the  re- 
quirement that  the  surplus  proceeds  be  paid 
to  the  mortgagor  ^ows  that  the  absolute  and 
exclusive  ownership  is  not  in  the  mortgagee. 
On  the  contrary,  this  requirement  indicates 
that  even  the  enforcement  of  the  mortgage  by 
seizure  and  sale  under  the  power  therein  con- 
tained proceeds  upon  the  idea  that  the  rights 
of  an  owner  still  remain  with  the  mortgagor 
to  a  certain  extent. 

It  has  long  been  the  doctrine  of  this  court 
in  regard  to  real  estate  mortgages,  that  the 
mortgagee  may  sue  upon  the  note  secured  by 
the  mortgage,  or  brin^  ejectment  on  condi- 
tion broken,  or  file  a  bill  in  chancery  to  fore- 
close, and  that  he  may  pursue  these  remedies 
either  concurrently  or  successively.  FUh  v. 
Glover,  154  111.  86,  and  cases  there  cited.  In 
such  cases,  reducing  the  debt  to  judgment 
does  not  release  the  mortgagee.  It  merely 
changes  the  form  of  the  debt,  so  that  the 
mortgage  then  becomes  a  securitv  for  the  pay- 
ment of  the  j udement.  The  judgment  on  the 
note  without  satisfaction  is  no  bar  to  a  pro- 
ceeding in  equity  to  foreclose,  and  the  two 
suits  may  be  pending  at  the  same  time.  The 
lien  of  the  debt  secured  by  the  mortgage 
attaches  to  the  mortgaged  property,  and,  as 
between  the  parties,  can  only  be  defeated 
by  the  payment  or  discharge  of  the  debt,  or 
by  the  release  of  the  mortj^age.  Ibid.  It  has 
never  been  regarded  as  an  objection  to  the 
prosecution  of  ejectment  at  law  and  of  fore- 
closure in  equity  at  the  same  time  against  the 
mortgagor  of  realty  that  the  one  proceeds 
upon  the  theory  of  title  in  the  mortgagee  and 
the  other  upon  the  theory  of  title  in  the  mort- 
gagor. Notwithstanding  their  apparent  in- 
consistency, they  may  proceed  concurrently 
until  the  debt  secured  is  satisfied,  it  being 
always  understood  that  there  can  be  but  one 
satisfaction.  The  rule  that  a  mortgagee  may 
proceed  concurrently  with  an  action  on  his 
note  and  with  lawful  proceedings  to  foreclose 
his  mortgage  applies  to  mortgages  of  per- 
sonal property  as  wel  1  as  to  mortgages  of  real 
estate.     Burtis  v.  Bradford,  122  Mass.  129. 

The  holder  of  a  chattel  mortgage,  after 
default,  has  three  remedies,  any  one  or  two  or 
all  of  which  he  may  pursue  concurrently, — 
an  action  at  law  to  recover  the  debt,  an  ap- 
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propriate  action  to  recover  the  mortgaged 
property,  and  a  foreclosure  of  the  morti^age. 
Herman,  Chat.  Mortg.  §  206;  2  Cobbey. 
Chat.  Mortg.  §  947.  In  the  case  of  chattels, 
as  well  as  of  realty,  a  personal  judgment  on 
the  note  secured  by  the  mortgage  Is  no  bar 
to  a  subsequent  suit  to  foreclose  the  mort- 
gage, and  the  mortgagee  does  not  lose  his 
right  to  the  mortgag^  property  if  he  seizes  it 
on  execution  under  the  judgment.  2  Cobbey, 
Chat.  Mortg.  §^  944,  1018.  The  mortgage, 
being  a  specific  lien,  and  the  judgment  a 
general  lien,  may  be  pursued  consistently 
until  the  debt  is  satisfied.  The  doctrlDe 
of  election  does  not  apply  in  such  cues. 
Pingrey.  Chat.  Mortg.  ^  1027;  Tymm  v. 
Weber,  81  Ala.  470.  The  authorities  which 
sustain  the  doctrine  of  waiver  as  above  stated 
"* depend  upon  a  mere  legal  technicality,  and 
not  upon  any  principle  in  equity."  Byram 
V.  Stout,  eupra.  In  Slier  y.  Harms,  154  111. 
476,  where  the  main  point  decided  was  that 
replevin  and  trespass  for  the  wrongful  taking 
of  goods  under  a  distress  warrant  were  anal- 
ogous, consistent,  and  concurrent  remedies 
the  case  of  Dyckman  v.  SevaUon,  d9  Minn. 
132,  was  cited  as  illustrating  the  general  doc- 
trine that,  where  there  are  two  inconsistent 
remedies,  the  selection  of  one  will  preclude 
the  right  to  pursue  the  other ;  yet  it  was  not 
intended  to  hold  that  the  remedies  here  under 
discussion  of  attachment  and  foreclosure  are 
inconsistent.  Moreover,  it  is  difiScult  to  rec- 
oncile them  with  the  decision  of  this  court 
in  Atkina  v.  Byrnes,  71  111.  326.  In  that  case 
the  action  was  replevin,  brought  by  the 
holder  of  a  junior  chattel  mortgage,  who  bad 
suffered  the  mortgaged  property  to  remain  in 
the  hands  of  the  mortgagor  long  after  the 
mortgage  debt  had  matur^,  against  the  bail- 
iff, who  had  taken  possession  of  the  property 
under  a  distress  warrant  issued  by  the  holder 
of  a  prior  chattel  mortgage,  after  the  debt 
thereby  secured  hafl  been  overdue  an  unrea- 
sonable length  of  time.  It  was  held  that,  al- 
though both  mortgagees  had  been  guilty  of 
laches,  yet,  as  against  each  other,  under  the 
circumstances,  the  one  first  acquiring  pos- 
session was  entitled  to  priority;  that,  al- 
though the  defendant  took  the  property  as 
bailiff  under  the  distress  warrant,  yet  his 
possession  was  legally  that  of  the  prior  mort 
gagee,  for  whom  he  was  acting ;  that  the 

firior  mortgagee  did  not  thereby  release  any 
ien  which  lie  had  upon  the  property  by  virtue 
of  his  chattel  mortgage  ;  that,  consequently, 
he  could  subject  the  property,  except  as 
against  third  persons  whose  interests  had  at- 
tached before  the  property  was  taken,  to  the 
payment  of  either  or  both  liens;  and  that 
the  execution  of  a  note  for  rent  due  and  a 
chattel  mortgage  to  secure  its  payment  does 
not  operate  as  a  waiver  of  the  right  to  enforce 
payment  by  distress.  If  the  holder  of  a  chat- 
tel mortgage,  given  to  secure  a  note  for  rent 
due  does  not  waive  his  mortgage  lien  by 
causing  the  property  to  be  seized  under  a  dis- 
tress warrant  issued  for  the  rent,  then  it 
would  seem  to  follow  that  the  mortgage  lien 
is  not  waived  when  the  mortgagee  causes  the 
property  to  be  taken  under  an  execution  upon 
the  judgment  obtained  in  a  suit  upon  the  note 
secured  by  the  mortgage.     The  lien  of  the 
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execution  is  no  different  from  the  lien  of 
the  distress  warrant  in  its  effect  upon  the 
right  to  enforce  the  mortgage  lien. 

In  the  case  at  bar  the  mortgaged  goods  were 
ill  custodia  legis,  when  Borrmanns  execution 
came  into  the  sheriff's  hands,  because  they 
had  theretofore  been  levied  upon  under  the 
executions  issued  upon  the  judgments  in 
favor  of  Liebman  and  Lewin  &  Sons.  Borr- 
manu*8  execution  lien  was  subject  to  the 
prior  1  iens  of  the  two  other  executions.  The 
property  set  off  to  Eohn  as  exempt  was  set 
off  as  exempt  from  the  levy  of  the  three  exe- 
cutions. So  far  as  the  proceeds  of  the  sale 
of  the  mortgaged  property  levied  upon  were 
applied  upon  Borrmann's  execution,  his 
^chattel  mortgage  was  to  that  extent  satisfied. 
But  the  execution  did  not  take  effect  against 
the  propertv  set  off  as  exempt.  That  prop- 
erty was  released  from  the  lien  of  the  execu- 
tion. It  was  not  sold  and  applied  upon  the 
execution,  and  did  not  operate  as  a  satisfac- 
tion pro  tanto  of  the  judgment  into  which  the 
mortgage  note  had  been  merged.  In  Conway 
V.  Wilson,  #i  N.  J.  Eq.  457,  which  was  a 
bill  to  foreclose  a  chattel  mortgage,  the  an- 
swer set  up  that  the  complainant  had  sued  at 
law  on  the  claim  secured  by  his  mortgage, 
recovered  judgment,  issued  execution,  levied 
on  the  mortgaged  property  and  other  prop- 
erty, and  then  had  airected  the  sljeriff  to  sur- 
render the  goods  levied  upon  to  the  defend- 
ant, and  the  sheriff  did  so ;  and  it  was  claimed 
from  these  facts  that  the  complainant,  having 
once  had  a  levy  on  goods  enough  to  satisfy 
his  demand,  his  demand  would  be  presumed 
to  be  satisfied  ;  but  it  was  held  that,  although 
such  was  the  general  rule,  it  could  not  apply 
when  the  defendant  himself  had  receivea  the 
goods,  and  retained  them.  Where  property 
is  not  taken  from  the  possession  of  the  defend- 
ant, or  is  restored  to  him  at  his  request,  the 
levy  does  not  operate  as  a  satisfaction,  so 
far  as  his  rights  are  concerned.  Freeman, 
Judgm.  4th  ed.  §  475  ;  Eannessv.  Bonnell,  23 
N.  J.  L.  159.  Hence,  if  the  mortgaged 
property  levied  upon  by  Borrmann  had  l^n 
surrendered  to  and  retained  by  Kohn,  it 
would  not  have  affected  the  right  of  Borr- 
mann to  proceed  against  it  under  his  mort- 
gage. We  cannot  see  why  that  right  was  in 
any  way  affected  by  the  fact  that  the  property 
was,  upon  the  application  of  the  debtor,  set 
off  as  exempt.  In  Tttesley  v.  Robinson,  103 
Mass.  558,  4  Am.  Rep.  575,  a  chattel  mort- 
gage covering  property  exempt  by  law  was 
held  to  be  fraudulent  as  against  creditors, 
but  good  as  between  the  parties;  and  upon 
the  bankruptcy  of  the  mortgagor  the  prop- 
erty was  set  apart  by  the  assignee  as  excepted 
from  the  operation  of  the  bankruptcy  act.  It 
was  held  that  the  right  of  the  mortgagee  to 
hold  the  property  as  security  under  his  mort- 
gage was  not  waived  or  affected  by  the  debt- 
or's discharge  in  bankruptcy,  and  that  he  was 
eniitled  to  replevy  from  the  mortgagor  the 
property  so  set  off  to  him.  In  Sumner  v. 
Mckee,  89  111.  127,  where  the  mortgagor  in  a 
chattel  mortgage  died  before  the  note  sec:ured 
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thereby  had  matured,  and  the  mortgagee 
failed  to  take  possession  at  its  maturity,  and 
the  widow  relinquished  her  claim  to  the  ar- 
ticles mentioned  in  the  appraisement  of  her 
specific  allowance,  and  in  lieu  thereof  elected 
to  take  all  the  articles  of  personalty  inven- 
toried and  appraised,  including  the  goods 
mortgaged,  as  a  creditor  of  the  estate,  it  was 
held  that  she  took  them  subject  to  the  lien 
of  the  mortgage.  In  case  of  a  chattel  mort- 
gage the  owner  waives  the  benefit  of  the 
exemption  so  far  as  the  encumbrance  is  op- 
erative. Thompson,  Homesteads  A-  Exemp- 
tions, §  741.  It  is  questionable  whether,  as 
between  Borrmann  and  Kohn,  the  latter  was 
entitled  to  have  the  property  set  off  as  exempt 
from  the  levy  of  Borrmann *s  execution. 
Borrmann  had 'the  right,  under  his  mortgage, 
to  take  possession  of  the  property  and  sell  it. 
There  could  be  no  material  difference  in  sell- 
ing it  under  the  mortgage  and  directing  the 
sheriff  to  sell  it  under  the  execution  ana  ap- 
ply the  proceeds  pro  tanto  towards  the  pay- 
ment of  the  execution.  **  Where  personal 
property  otherwise  exempt  from  execution 
has  been  pledged  as  collateral  security  for  the 
payment  of  a  debt,  and  judgment  has  been 
rendered  on  the  debt,  an  execution  may  be 
issued,  and  the  property  seized  and  sold 
thereon  as  in  other  cases.*'  Jones  v.  Scott,  10 
Kan.  38.  **  Where,  by  the  terms  of  a  chattel 
mortgage,  the  mortgagee,  at  the  maturity  of 
his  debt,  has  the  right  to  take  possession  of 
the  property,  he  may,  if  he  choose,  reduce 
his  debt  to  judgment,  take  out  execution,  and 
levy  upon  and  sell  the  mortgaged  property 
as  in  other  cases;  in  which  case  the  debtor 
sustains  no  such  injury  as  will  support  an 
action  of  trespass,  even  though  the  chattels 
thus  mortgaged  be  the  articles  enumerated  by 
law  as  exempt  from  execution."  Fro^t  v. 
Sfuiw,  3  Ohio  St.  270 ;  Thompson,  Homesteads 
«&  Exemptions,  $  742:  Herman,  Chat. 
Mortg.  §  207.  We  are  inclined  to  think  that 
the  lien  of  the  mortgage  upon  the  property 
not  sold  under  the  execution  was  not  waived 
by  the  proceedings  under  the  execution,  and 
that  the  court  beiow  erred  in  refusing  to  ad- 
mit the  mortgage  in  evidence  as  a  justifica- 
tion of  the  act  of  taking  possession  of  the 
property,  and  in  instructing  the  jury  as  fol- 
lows :  "The  court  instructs  you  as  a  matter 
of  law  that  the  defendant  Borrmann  lost  the 
benefit  of  any  lien  which  he  may  have  had 
upon  any  of  the  property  in  question  under 
the  chattel  mortgage  in  evidence  by  the  entry 
of  the  judgment  bv  him  against  William 
Kohn,  andby  the  levy  of  the  execution  is- 
sued thereon,  as  shown  by  the  evidence ;  and 
that,  as  a  matter  of  law,  the  chattel  mortgage 
did  not  justify  the  defendants  in  seizing  the 
goods  in  question,  and  it-is  your  duty  to  find 
the  defenaants  guilty.** 

The  judgments  of  the  Appellate  and  Circuit 
Courts  are  reversed,  and  the  cause  is  remanded 
to  the  circuit  court  for  further  proceedings 
in   accordance  with   the  views   herein  ex- 
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Oct.,. 


Thomas  DURKIN 

V. 

KINGSTON  COAL  CO.  et  al.,  Appts. 
an  Pa.  198.) 

1.  The  constitaiional  rtfl^ht  to  a4Miiiire« 
possesSf  and  protect  property  prevents 
making  a  man  liable  for  the  aots  and  engage- 
ments of  strangers  over  whom  he  has  no  control. 

8.  Theimposition  of  liability  on  a  mine 
owner  by  the  Act  of  1891,  art  17,  for  the  failure 
of  a  certified  foreman,  whom  he  is  compelled  to 
employ,  and  with  whose  aots  he  cannot  interfere, 
and  whose  duties  are  prescribed  by  the  act,  to 
comply  with  those  duties,  is  unconstitutional  and 
void. 

8«  A  mine  foreman  is  personally  liable 
for  his  negligence  causing  injury  to  a  workman 
in  the  mine,  either  under  the  Act  of  1891,  permit- 
ting only  certified  foremen  to  be  employed  and 
regulating  their  duties,  or  without  regard  to 
such  statute. 

(October  7, 1896.) 

APPEAL  by  defendants  from  a  judgment  of 
the  Court  of  Common  Pleas  for  Luzerne 
County  in  favor  of  plaintiff  in  an  action 
brought  to  recover  damages  for  personal  in- 
juries received  by  plaintiff  while  working  in 
the  mine  of  the  defendant  corporation  of 
which  the  defendant  Jones  was  the  superinten- 
dent. Reversed  as  to  tlie  corporation.  Af- 
firmed as  to  Jones, 

The  facts  are  stated  in  the  opinion. 

Messrs.  William  C.  Price  and  H.  W. 
Palmer  for  appellants: 

A  mine  boss,  under  the  Act  of  March  8, 
1870,  is  a  fellow  servant  with  a  driver  boy  em- 
ployed to  haul  coal  from  the  chambers  of  the 
mine. 

The  operator  of  a  coal  mine  fulfils  the  meas- 
ure of  his  duty  to  his  employes  if  he  commits 
his  work  to  careful  and  skilful  bosses  and  su- 
perintendents, who  conduct  the  same  to  the 
best  of  their  skill  and  ability. 

Waddell  v.  Simoson,  112  Pa.  567. 

In  the  absence  of  constitutional  prohibition, 
legislation  of  this  character  cannot  be  sus- 
tained. 

Millett  V.  People,  117  111.  294,  57  Am.  Rep. 
869:  Cooley,  Const.  Lim.  1st  ed.  p.  891:  Budd 
V.  8tate,  3  Humph.  488,  89  Am.  Dec.  189 


Wally^.  Kennedy.  2  Yere.  554,  24  Am.  Dec. 
Rep.  84. 


511:    People  V.  Marx,  99  N.  Y.  877,  52  Am. 


This  action  is  brought  under  the  statute 
which  gives  the  action  against  the  operator  for 
negligence  of  the  boss.  Such  an  action  can- 
not be  sustained  without  the  aid  of  the  stat- 


NOTB.— The  al)ove  case  is  believed  to  be  the  first 
of  the  kind,  as  the  statute  condemned  differs  from 
others  which  have  made  employers  liable  to  em- 
ploy^ for  acts  of  fellow  servants  io  the  particular 
that  It  attempts  also  to  create  the  relation  of  mas- 
ter and  servant  between  the  mine  owner  and  a 
person  whom  he  does  not  voluntarily  employ. 

For  other  statutory  regulations  for  protection  of 
workers  In  mines,  see  note  to  Consolidated  Coal  & 
M.  Co.  V.  Floyd  (Ohio)  26  L.  R.  A.  848. 
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ute.  But  the  bosses  are  joined  in  the  suit. 
The  statute  gives  no  action  against  them.  If 
they  are  liable  to  fellow  servants  for  injuries 
arising  from  their  nesligence,  it  would  be  in  a 
common-law  action  joined  with  one  for  statu- 
toiT  negligence. 

Kendrick  v.  Chicago  db  A.  R  Co.  SI  Mo. 
521:  Smith  y.  Meanor,  16  Serg.  &  R.  377. 

Messrs.  Edward  A.  Lynch  and  John  T. 
Lenahan,  for  appellee: 

Anthracite  mining  being  a  separate  and  dis- 
tinct class  of  mining  from  any  other  kind,  and 
as  the  Act  of  1891  mcludes  all  anthracite  coal 
mines  in  the  commonwealth,  and  does  not 
make  special  provisions  for  the  regulation  of 
some  and  the  exclusion  of  others,  it  is  clearly 
constitutional  under  the  principle  that  the- 
fundamental  law  permits  legislation  for  classes 
but  not  for  persons  or  things  of  a  class. 

WheeUr  v.  Philadelpliia,  11  Pa.  351;  Kilgore 
V.  Magee,  85  Pa.  401;  Lackawanna  Ttrp., 
Harris^  App.  160  Pa.  494. 

If  a  law  is  general  and  uniform  throughout 
the  state,  operating  alike  upon  all  persons  and 
localities  of  a  class  or  who  are  brought  within 
the  rules  and  circumstances  provided  for  it,  it 
is  not  objectionable  as  wanting  a  uniformity  of 
operation. 

Heading  v.  Savage,  124  Pa.  328;  State  v. 
Berka,  20  Neb.  875;  State  v.  Hawkins,  44  Ohio 
St.  9b;  Allen  v.  Pioneer  Press  Co.  40  Minn. 
117,  8  L.  R.  A.  582;  State  v.  Hudson,  44  Ohio 
St.  187:  McAunich  v.  Mississippi  dk  M.  R.  R. 
Co.  20  Iowa,  888. 

To  make  such  general  regulations  for  the 
good  government  of  the  state  and  the  protection 
of  the  rights  of  individuals  as  may  be  deemed 
important,  all  contracts  and  rights  are  subject 
to  the  power. 

Cooley.  Const.  Lim.  8d  ed.  p.  574;  State  v. 
Noyes,  47  Me.  211;  Powell  v.  Com.  114  Pa.  294, 
60  Am.  Rep.  850;  Com.  v.  Vrooman,  164  Pa. 
806,  25  L.  R.  A.  250;  Wright  Y.  Com.  77  Pa. 
470;  New  York  v.  Williams,  15  N.  Y.  502. 

In  a  long  line  of  adjudicated  cases  this  police 
power  of  the  state  stands  unchallenged,  so  that 
now  it  has  become  the  accepted  law  of  all  the 
states  of  our  Union. 

Thorpe  v.  Rutland  db  B.  R  Co.  27  Vt  148. 
62  Am.  Dec.  625;  Hannibal  db  St.  J.  R.  Co.  v. 
Husen,  95  U.  S.  465,  24  L.  ed.  527;  State  v. 
Noyes,  47  Me.  211;  State  v.  Topp,  97  N.  C. 
477;  Dabbs  v.  State,  89  Ark.  853,  48  Am.  Rep. 
275. 

Williams,  </.,  delivered  the  opinion  of 

the  court: 

The  first  article  of  the  constitution  of  this  - 
state,  known  as  the  ''Bill  of  Rights, '^  declares 
that  all  men  are  possessed  of  certain  inherent 
and  inalienable  rights.  One  of  these  Is  the 
right  to  acquire,  possess,  and  protect  prop- 
erty. The  preservation  of  this  right  requires, 
both  that  every  man  should  be  answerable  for 
his  own  acts  and  engagements,  and  that  no 
man  should  be  required  to  answer  for  the  acts 
and  engagements  of  strangers  over  whom  he- 
has  no  control.  A  statute  that  should  impose 
such  a  liability,  or  that  should  take  the  prop- 
erty of  one  person  and  give  it  to  another  or 
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to  the  public,  without  making  just  compeo- 
sation   therefor,   would   violate  the  bill   of 
rights,  and  would  be,  for  that  reason,  uncon- 
stitutional and  void.     Harvey  v.  Thomas,  10 
Watts,  60.  86  Am.  Dec.  141 ;  Ertdne's  App. 
16  Pa.  265,  65  Am.   Dec.  499 :  Kneass'  App. 
31  Pa.  87 ;   Wolford  v.  Margenthal,  91  Pa.  80 ; 
QodeharlM  v.    Wigeman,  118  Pa.  481.     It  is 
in  furtherance  of  the  right  to  acquire,  possess, 
and  protect  property  that  section  18  of  the 
Bill  of  Rights  prohibits  the  enactment  of 
laws  that  shall  interfere  with  or  impair  the 
obligation  of  contracts.     The  tendency  to- 
ward class  legislation  for  the  protection  of 
particular  sorts  of  labor  has  been  so  strong, 
however,  that  several  statutes  have  recently 
been  passed  that  could  not  be  sustained  un- 
der the  provisions  of  the  bill  of  rights.    Such 
was  the  case  in  Godcharles  v.   Wigeman,  su- 
])ra;  such  was  the  case  with  some  recent  pro- 
visions relating  to  mechanics'  liens ;  and  such 
is  alleged  by  the  appellants  to  be  the  case 
with  some  of  the  provisions  of  the  Act  of 
1891  (Pub.  Laws,  p.  176),  under  which  this 
action  was  brought.     The  title  of  the  Act  of 
1891  is,  "An  Act  to  provide  for  the  health 
and  safety  of  persons  employed  in  and  about 
the  anthracite  coal  mines  of  Pennsylvania  and 
for  the  protection  and  preservation  of  prop- 
erty connected  therewith."    It  divides  the 
anthracite  region  into  eight  districts,   and 
provides  for  the  appointment  by  the  governor 
of  a  competent  mine  inspector  in  each  dis- 
trict, who  shall  have  a  general  oversight  of 
mining  operations  within  his  district.     It 
creates  an  examining  board  for  each  district, 
with  power  to  examine  candidates,  and  rec- 
ommend such  as  they  shall  deem  qualified 
for  the  position  of  mine  foreman  to  the  sec- 
retary of  internal  affairs.     It  is  made  the 
duty  of  this  officer  to  issue  certificates  to  those 
who  apply  therefor  and  have  been  recom- 
mended by  the  board  of  examiners.     Article 
8,  §  1,  declares  that  no  person  "* shall  be  per- 
mitted to  act  as  mine  foreman  or  assistant 
mine  foreman  of  any  coal  mines  or  colliery" 
who  has  not  been  examined  by  the  board  of 
examiners,  recommended  to  the  secretary  of 
internal  affairs,  and  provided  by  that  officer 
with  a  certificate.    The  employment  of  a  cer- 
tified mine  foreman  is  made  obligatory  upon 
all  mine  owners  and  operators,  and  a  failure 
to  do  so  is  punished  by  a  fine  of  $20  per  day, 
which  may  be  collected  from  the  owner,  the 
operator,  or  the  superintendent  in  charge  of 
the  mine.     The  duties  of  the  mine  foreman 
are  prescribed  by  the  act,  and  the  owner  or 
operator  of  the  mine  caifnot  interfere  with 
them.     He  is  especially  to  "visit  and  exam- 
ine every  working  place  in  the  mine  at  least 
once  every  alternate  day  while  the  men  of 
such  place  are  or  should  be  at  work,  and  di- 
rect that  each  and  every  working  place  is 
properly  secured  by  props  or  timber,  and  that 
safety  in  all  respects  is  assured  by  directing 
that  all  loose  coal  or  rock  shall  be  pulled 
down  or  secured  and  that  no  person  shall  be 
permitted  to  work  in  an  unsafe  place  unless 
it  be  for  the  purpose  of  making  it  secure." 
The  mine  foreman  isalso  required  toexamine, 
at  least  once  every  day,  "all  slopes,  shafts, 
main  roads,  ways,  signal  apparatus,  pulleys, 
and  timbering,  and  see  that  they  are  in  safe 
29L.R.  A, 


and  efficient  working  condition."  After  hav- 
ing thus  most  effectually  taken  the  manage- 
ment of  his  miningoperations  out  of  his  hands 
and  committed  it~to' officers  of  its  own  crea- 
tion, whose  employment  is  made  compulsory 
upon  him,  the  statute,  in  section  8  of  article 
17,  imposes  upon  the  mine  owner  a  liability 
for  the  neglect  or  incompetency  of  the  men 
whom  he  is  compelled  to  employ,  in  these 
words:  "That  for  any  injurjr  to  person  or 
property  occasioned  by  any  violation  of  thiff 
act  orany  failure  to  comply  with  its  provisions 
by  any  .  .  .  mine  foreman,  a  right  of  action 
shall  accrue  to  the  party  injured  against  said 
owner  or  operator  for  any  direct  damages  he 
may  have  sustained  thereby ;  and  in  case  of 
loss  of  life  by  reason  of  such  neglect  or  failure 
aforesaid  a  right  of  action  shall  accrue  to  the 
widow  and  lineal  heirs  of  the  person  whose 
life  shall  be  lost  for  like  recovery  of  dam- 
ages for  the  injury  they  shall  have  sustained. " 
This  statute,  regarded  as  a  whole,  is  an  ex- 
traordinary piece  of  legislation.  Through 
it  the  lawmakers  say  to  the  mine  owner : 
"  You  cannot  be  trusted  to  manage  your  own 
business.  Left  to  yourself,  you  will  nut 
properly  care  for  your  own  employes.  We 
will  determine  what  you  shall  do.  In  order 
to  make  it  certain  that  our  directions  are 
obeyed,  we  will  set  a  mine  foreman  over 
your  mines,  with  authority  to  direct  the  man- 
ner in  which  your  operations  shall  be  con- 
ducted, and  what  precautions  shall  be  taken 
for  the  safety  of  your  employes.  You  shall 
take  for  this  position  a  man  whom  we  certify 
to  as  competent.  You  shall  pay  him  his  sal- 
ary. What  he  orders  done  in  your  mines  you 
shall  pay  for.  If,  notwithstanding  our  cer- 
tificate, he  turns  out  to  be  incompetent  or 
untrustworthy,  you  shall  be  responsible  for 
his  ignorance  or  negliffence."  Under  the 
operation  of  this  statute  the  mine  foreman 
represents  the  commonwealth.  The  state  in- 
sists on  his  employment  by  the  mine  owner, 
and,  in  the  name  of  the  police  power,  turns- 
over  to  him  the  determination  of  all  ques- 
tions relating  to  the  comfort  and  the  security 
of  the  miners,  and  invests  him  with  the  power 
to  compel  compliance  with  his  directions. 
Incredible  as  it  may  seem,  obedience  on  the 
part  of  the  mine  owner  does  not  protect  him  ; 
but,  if  the  mine  foreman  fails  to  do  prop- 
erly what  the  statute  directs  him  to  do,  the 
mine  owner  is  declared  to  be  responsible  for 
all  the  consequences  of  the  incompetency  of 
the  representative  of  the  state.  This  is  a 
strong  case  of  binding  the  consequences  of 
the  fault  or  folly  of  one  man  upon  the  shoul- 
ders of  another.  This  is  worse  tlian  taxation 
without  representation.  It  is  civil  responsi- 
bility without  blame,  and  for  the  fault  of  an- 
other. The  same  conclusion  may  be  reached 
by  another  road. 

It  has  been  long  settled  that  a  mining  boss 
or  foreman  is  a  fellow  servant  with  the  other 
employes  of  the  same  master,  engaged  in  a 
common  business,  and  that  the  master  is  not 
liable  for  an  injury  caused  by  the  negligence- 
of  such  mining  boss.  Lehigh  Valley  Coal  Co. 
V.  Jo7ie8,  86  Pa.  482 ;  Delaware  db  H.  Ganat 
Co.  V.  Carroll,  89  Pa.  874 ;  WaddeU  v.  Simo- 
son,  112  Pa.  567.  The  duty  of  the  mine 
owner  is  to  employ  competent  bosses  or  fore- 
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men  to  direct  his  operations.     When  he  does 
this  he  discharges  the  full  measure  of  his  duty 
to  his  employes,  and  he  is  not  liable  for  an 
injury  arising  from  the  negligence  of  the 
foreman.     Waddell  v.  SimosoHy  supra.    A  vice 
principal  is  one  to  whom  an  employer  dele- 
gates the  performance  of  duties  which  the 
Taw  imposes  on  him,  and  the  employer  is  re- 
sponsible because  the  duty  is  his  own.     As  to 
the  acts  of  the  workmen,  and  the  manner  in 
which  thev  do  their  work,  the  duty  of  the 
employer  is  to  employ  persons  who  are  rea- 
sonably competent  to  do  the  work  assigned 
them,  and,  if  he  finds  himself  mistaken  in 
'  regard  to  their  competency,  to  discharge  then, 
when  the  mistake  is  discovered.  But  he  is 
not  responsible  for  the  consequences  of  their 
negligence  as  these  may  affect  each  other. 
Bom  v.   Walker,  139  Pa.  42.     Now,  the  Act 
oi  1891  undertakes  to  reverse  the  settled  law 
upon  this  subject  and  declare  that  the  em- 
ployer shall  be  responsible  for  an  injury  to 
an  employ^  resulting  from  the  negligence  of 
a  fellow  workman.    Prior  to  the  Act  of  1891, 
the  man  whose  negligence  caused  the  injury 
was  alone  liable  to  respond  in  damages.     He 
might  not  always  have  property  out  of  which 
a  judgment  could  be  collected,  but  the  plain- 
tiff must,  in  any  case,  taka  his  chances  of 
the  solvency  of  the  defendant  against  whom 
his  cause  of  action  lies.     The  Act  of  1891 
undertakes  to  furnish  a  responsible  defend- 
ant for  the  injured  person  to  pursue.     Pass- 
ing over  the  head  of  the  fellow  servant  at 
whose  hands  the  injury  was  received,  it  fast- 
•ens  on  the  owner  of  the  property  on  which 
the  accident  happened,  and  declares  him  to 
be  the  guiltr  person  on  whose  head  the  con- 
sequences of  the  accident  shall  fall.     To  see 
the  true  character  of  this  legislation  we  must 
keep  both  lines  of  objection  in  mind.     We 
must  remember  that  the  injury  complained 
of  is  due  to  the  negligence  of  a  fellow  work- 
man, fur  which  the  master  is  responsible  nei- 
ther in  law  nor  morals.     We  must  also  re- 
member that  this  fellow  workman  has  been 
•designated  by  the  state,  his  duties  defined 
and  his  powers  conferred  by  statute,  and  his 
employment  made  compulsory,  uoder  heavy 
penalties,  by  the  same  statute.     Finally,  we 
must  remember  that  it  is  the  negligence  of 
this  fellow  servant,  whose  competency  the 
state  has  certified,  and  whose  employment 
the  state  has  compelled,  for  which  the  em- 
ployer is  made  liable.     The  state  sa^s :    **  He 
is  competent.     You  must  employ  him.    You 
shall  surrender  to  his  control  the  arrange- 
ments for  the  security  of  your  employes. "    It 
then  says,  in  effect:     "If  we  impose  upon 
you  by  certifying  to  the  competency  of  an 
incompetent  nian,  or  if  the  man  to  whom  we 
commit  the  conduct  of  your  mines  neglects 
his  duty,  you  shall  pay  for  our  mistake  and 
for  his  negligence."     We  have  no  doubt  that 
so  much,  at  least,  of  section  8  of  article  17 
-of  the  Act  of  1891  as  imposes  liability  on 
the  mine  owner  for  the  failure  of  the  fore- 
man to  comply  with  the  provisions  of  the 
act  which  compels  his  employment  and  de- 
fines his  duties,  is  unconstitutional  and  void. 
29  L.  R.  A. 


This  disposes  of  this  appeal  so  far  as  the 
Kingston  Coal  Company  is  concerned. 

But  why  should  the  certified  mine  foreman 
be  relieved  from  the  consequences  of  his  neg^- 
ligence?  The  jury  have  found  that  the  in- 
jury was  due  to  his  want  of  attention  to  bis 
proper  duties,  and  his  liability  is  clear,  with- 
out regard  to  our  mining  laws.  But  the 
statute  required  him  to  examine  the  roads 
and  ways  in  use  in  the  mine  each  day.  He 
knew  the  film  of  rock  separating  the  upper 
from  the  lower  working  was  but  8  leex 
thick,  at  best.  He  knew  that  the  supports 
for  this  film  were  not  in  line  with  each  other 
in  the  upper  and  lower  workings.  He  knew 
that  layers  of  the  rock  were  falling  off.  that 
the  thickness  of  the  floor  was  reduced  under 
the  way  on  which  the  accident  occurred  to 
about  5  feet,  and  that,  not  far  away,  it  had 
fallen  down  into  the  lower  working;  yet, 
with  all  this  knowledge,  he  did  nothing,  so 
far  as  we  can  learn,  to  increase  the  security 
of  the  way.  Whether  his  conduct  be  con- 
sidered with  reference  to  the  statute,  or  re- 
gardless of  it,  his  failure  to  do  what  be  mittt 
have  known  to  be  necessary  was  a  neglect 
of  duty  such  as  should  render  him  liable  to 
his  fellow  servant  who  has  suffered  from  it. 
Some  diflftculty  has  been  suggested,  growing 
out  of  the  pleadings,  but  the  decIaratioD 
is  not  before  us.  We  cannot  determine, 
therefore,  whether  an  amendment  is  necessa- 
ry in  order  to  sustain  the  judmnent  against 
him. 

We  are  not  prepared  to  hold  the  Act  of 
1891  to  be  unconstitutional  as  a  whole.  It 
relates  to  all  anthracite  coal  mines,  and  de- 
fines what  shall  be  regarded  as  such  mines. 
Coal  may  be  taken  out  of  the  ground  by  farm 
owners  for  their  own  use,  or  it  may  be  taken 
in  such  small  quantities  and  for  such  local 
purposes  as  to  make  the  application  of  the 
mining  laws  to  the  operations  so  conducted, 
not  only  unnecessary,  but  burdensome  to  the 
extent  of  absolute  prohibition.  Such  lim- 
ited or  incipient  operations  are  not  within 
the  mischief  to  remedy  which  the  mining 
laws  were  devised.  They  are  ordinarily  con^ 
ducted  for  purposes  of  exploration,  or  for 
family  supply,  and  ought  not  to  be  classed 
with  operations  conducted  for  the  supply  of 
the  public.  The  business  of  coal  mining, 
like  that  of  insurance  or  banking,  may  be 
defined  by  the  legislature.  The  aefinition 
found  in  the  Act  of  1891  seems  to  us  reason- 
able, to  be  within  the  fair  limits  of  a  leg- 
islative definition,  and  to  exclude  only  such 
operations  as  are  too  small  to  make  the  general 
regulations  provided  by  the  act  applicable 
to  them.  The  ground  on  which  we  place 
our  judgment  is  not,  therefore,  that  the  act 
is  local,  but  that  the  provisions  of  it  which 
we  have  considered  are  in  violation  of  the 
bill  of  rights. 

Hie  judgment  against  the  Kingston  Coal  Com- 
pany is  reversed  for  reasons  that  are  fatal  to 
a  recovery  against  it. 

T^ie  judgment  against  William  Jones  is  af- 
firmed. 


1895.      Levy  v.  Sufeuior  Court  of  the  City  and  County  op  San  Francisco. 
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H.  M.   LEVY 

V. 

SUPERIOR  COURT  OF  THE  CITY  AND 
COUNTY  OF  SAN  FRANCISCO 

et  al. 

(105  Cal.  000.) 

CompeUiBflT  ^  person  to  disclose  his  pos- 
session of  any  property  of  a  decedent's 
estate,  or  bis  knowledge  oonoeminir  such  estate, 
on  penalty  of  imprisonment  for  refusal,  in  pro- 
ceedings on  behalf  of  the  estate,  being  a  reme- 
dial, and  not  a  penal,  proceedltig,  is  not  within 
the  constitutional  provisions  against  making  any 
person  a  witness  against  himself  in  a  criminal  ac- 
tion, and  against  unreasonable  searches  and 
seizures. 

(MeFarland  and  Dt  Haven^  J  J.,  diaaent.) 
(January  8, 1806.) 


APPLICATION  for  a  writ  of  prohibition  to 
stop  further  proceedings  for  the  examina- 
tion of  petitioner  on  oath  concerning  properly 
alleged  to  have  belonged  to  the  estate  of  Morris 
Hoeflich,  deceased,  and  which  petitioner  was 
alleged  to  have  concealed  and  disposed  of. 
Writ  denied. 

The  facts  are  stated  in  the  opinion. 

Mes9rs,  Byron  Waters*  I.  JB.  L.  Brandt, 
and  BLeddy*  Campbell  &  Metson*  for 
petitioner: 

Sections  1459  and  1460  of  the  Code  of  Civil 
Procedure,  under  which  these  proceedings 
were  had,  are  unconstitutional. 

Const,  art.  1.  §§  13,  19;  U.  S.  Const.  4th  and 
5th  Amendments. 

These  sections  provide  for  a  penalty. 

Andrews  v.  Janes,  8  Blackf.  444;  Tayloe  v. 
Sandiford,  20  U.  8.  7  Wheat.  18,  5  L  ed.  884; 
Asttey  V.  Weldon,  2  Bos.   &  P.  846;   United 


if (yrm,— Constitutional  protection  against  being 
forced  to  furnish  evidence  to  be  used  against  one^s 
self  in  a  dvU  case. 

I.  Provisions  against  self 'accusation. 

a.  Limitation  to  criminal  proceedings. 

b.  Application  to  proceedings  for  penalties 

and  forfeitures. 
0.  Oeneraldoctrineas  to  evidence  against  one's 
self. 

d.  The  contrary  doctrine. 

e.  Parties  in  interest. 

II.  Unrecuonable  searches  and  seizures. 

III.  Right  of  trial  by  jury. 

IV.  Due  process  of  law. 

V.  Distinction  between  civil  and  oriminaX  or  penal 
proceedings. 

I.  Provisions  against  setf-accusation. 
a.  Limitation  to  criminal  proceedings. 

Constitutional  provisions  protecting  a  witness 
against  being  compeUed  to  give  evidence  against 
himself  extend,  as  will  be  seen  from  the  cases  set 
forth  below  in  the  latter  part  of  this  subdivision, 
to  all  evidence  which  could  be  used  against  bim 
whether  brought  out  in  a  civil  or  criminal  proceed- 
ing, and  afo  designed  for  bis  protection  against 
such  use.  and  refer,  therefore,  to  the  case  in  which 
the  evidence  is  thus  sought  to  be  used  as  distin- 
guished from  that  in  which  it  is  sought  to  be  de- 
duced. The  term  "civil  case*^  as  used  in  the  head- 
ing of  this  note  applies,  therefore,  to  the  case  in 
which  the  evidence  with  reference  to  which  consti- 
tutional protection  is  claimed,  is  sought  to  be  or 
might  be  used,  and  this  note  does  not  include  those 
cases  which  are  very  numerous,  in  which  the  con- 
stitutional protection  was  claimed  In  a  civil  action 
against  f  urnlshiug  evidence  which  tended  to  crim- 
inate one  or  render  him  liable  to  a  criminal  pros- 
ecution only;  but  the  object  of  this  note  is  to  show 
what  constitutional  protection  one  has  against  be- 
ing compelled  to  itive  evidence  In  any  case  which 
can  be  used  against  him  in  a  civil  case. 

The  provision  of  the  Federal  Constitution  (Fifth 
Amendment),  that  no  one  shall  be  compelled  in  a 
criminal  case  to  be  a  witness  against  himself,  ex- 
pressly limits  the  privilege  to  criminal  cases,  and 
the  constitutions  of  a  number  of  the  states,  notably 
New  York,  California,  and  Georgia,  contain  sub- 
stantially the  same  provision,  and  those  of  a  large 
number  of  the  other  states  cod  tain  the  same  limita- 
tion though  expressed  in  different  language.  Some 
of  the  constitutions,  however,  as.  for  example, 
those  of  Massachusetts,  Mississippi,  New  Hamp- 
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shire,  and  Virginia,  provide  that  no  person  shall  be 
compelled  to  give  evidence  against  himself  or  to 
testify  against  himself.  But,  even  under  such 
provisions,  the  right  to  protection  against  giving 
evidence  against  one*s  self  has  been  limited  to 
criminal  cases  by  a  decided  preponderance  of  au- 
thority. 

This  rule  was  expressly  laid  down  in  Judge  of 
Probate  v.  Green,  1  How.  (Miss.)  140  (1834). 

And  in  BuU  v.  Loveland,  10  Pick.  9  (1880),  it  was 
held  that  a  witness  is  not  exem  pted  from  being  com- 
pelled to  produce  a  document  in  his  possession 
under  a  sUbpcsna  duces  tecum  in  a  case  in  which  the 
party  calling  him  has  a  right  to  use  it,  or  from  ex- 
amination, in  a  matter  pertinent  to  the  issue,  by 
the  provision  of  the  Massachusetts  bill  of  rights 
that  no  subject  shall  be  compelled  to  accuse  or 
furnish  evidence  against  himself,  when  his  answers 
will  not  expose  him  to  criminal  prosecution  or  tend 
to  subject  bim  to  a  penalty  or  forfeiture,  although 
they  may  otherwise  adversely  affect  his  pecuniary 
interests. 

And  the  seizure  or  compulsory  production  of  a 
man^s  private  papers  to  be  used  in  evidence  against 
him  is  equivalent  to  compelling  him  to  be  a  witness 
against  himself  within  the  spirit  and  meaning  of 
the  constitutional  provision.  Boyd  v.  United 
States,  116  U.  S.  616. 29  L.  ed.  746  (1885). 

So.  in  Devoll  v.  Browneli,  6  Pick.  448  (1827),  it  was 
held  that  one  against  whom  an  action  was  brought 
as  trustee  of  another,  in  which  a  bill  of  sale  from 
the  latter  to  the  former  was  disclosed,  was  bound 
to  answer  questions  put  to  him  In  order  to  prove 
that  the  bill  of  sale  was  fraudulent  as  against  cred- 
tors  and  that  he  had  secreted  the  property,  though 
be  might  thereby  charge  himself,  the  court  sajring 
that  the  constitutional  provision  that  no  subject 
shall  be  compelled  to  furnish  evidence  against 
himself  does  not  relate  to  questions  of  property. 

And  in  Keith  v.  Woombell.  8  Pick.  211  (1829).  the 
court  granted  a  motion  for  an  order  directing  the 
defendant  to  leave  the  bond,  for  the  possession  of 
which  the  action  was  brought,  with  the  clerk  of 
the  court  for  the  Inspection  of  the  plaintiff,  which 
was  opposed  upon  the  ground  that  by  the  constitu- 
tion a  subject  could  not  be  compelled  to  furnish 
evidence  against  himself,  saying  that  had  reference 
to  criminal  cases,  and  that  the  plaintiff,  claiming  an 
interest  In  the  boud,  was  entitled  to  see  It. 

And  in  Counselmau  v.  Hitchcock,  142  U.  8. 547, 35 
L.  ed.  1110. 8  Inters.  Com.  Rep.  816  (1891),  it  was  said 
that  the  constitutional  provision  that  no  person 
shall  be  compelled  to  accuse  or  furuisb  evidence 
against  himself,  should  not  have  a  different  inter- 
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States  V.  Chouteau,  102  U.  S.  611,  26  L.  ed. 
249;  Century  Diet.  4868;  2  Burrill,  Law  Diet. 
286;  2  Stephen,  Com.  159-162;  2  Stor?.  Eq. 
Jur.  §§  1818-1826;  Black.  Law  Diet.  884;  San 
Luis  Obispo  County  v.  Hendricks^  71  Cal.  246; 
United  States  v.  Mathews,  23  Fed.  Rep.  74; 
United  States  v.  Ulrici,  8  Dill.  682;  PeopU  v. 
Nedrow,  122  111.  863;  Qroter  v.  Huekins,  26 
Mieb.  482:  Rapalje  &  Lawrence,  Law  Diet.  945; 
Sidebottam  v.  Adkins,  5  Week.  Rep.  748;  Boyd 
V.  United  States,  116  U.  8.  616.  29  L.  ed.  746; 
Ex  parte  Gould,  99  Cal.  860,  21  L.  R.  A.  751. 

In  no  case  or  proceeding,  the  object  of  which 
is  to  procure  evidence  against  a  person,  to  en- 
force a  penalty  or  secure  a  forfeiture  of  his 
goods  or  chattels,  can  the  defendant  or  re- 
spondent be  compelled  to  be  a  witness  against 
himself. 

2  Story,  Eq.  Jur.  §§  1819,  1434.  1509;  1 
Pom.  Eq.  §  202;  Poindexter  v.  Datis,  6  Gratt. 
491;  Currier  v.  C<meord  R,  Corp.  48  N.  H. 
821;  Livingston  v.  Harris,  8  Paige,  5S4. 

Mr.  Henry  E.  Hig^hton*  for  respondents: 

Sections  1458-1461,  are  analogous  in  extent 


and  object  to  the  power  exercised  by  courts  of 
chancery  upon  bills  of  discovery. 

Mesmer  v.  Jenkins,  61  Cal.  151;  Selectmen 
of  Boston  V.  Boylston,  4  Mass.  818;  Fletcher  v. 
doLmes,  40  Me.  864. 

The  question  of  title  to  property  is  not  in- 
volved. 

Ex  parte  Casey,  71  Cal.  269;  Re  Curry,  25 
Hun,  821;  Re  KniUel,  5  Dem.  371. 

The  sections  are  not  penal,  but  remedial  in 
nature. 

Jahns  V.  Nolting,  29  Cal.  507. 

The  sections  are  not  in  conflict  with  any 
constitutional  provision. 

Re  Strouse,  1  Sawv.  605;  Re  Meador,  1  Abb. 
(U.S.)  317. 

As  to  the  power  of  the  legislature  to  oiake 
such  order  prima  facie  evidence  of  the  right  of 
the  administrator  to  the  property,  or  even  to 
provide  that  the  mere  bringing  of  an  action  by 
the  administrator  to  recover  the  possession 
thereof,  shall  be  prima  facie  evidence  of  his 
right  thereto,  there  can  be  no  doubt. 

Cooley.  Const.  Lim.  6th  ed.  451,  452;  Hou 


pretatlOD  from  that  deolarln?  that  no  person  shall 
be  compelled  in  a  orimfnal  case  to  be  a  witness 
against  himself,  the  manifest  purpose  of  all  of  the 
provisions  being  to  prohibit  tbe  compellinsr  of 
testimony  of  a  self-criminatiDfr  kind^  and  that  the 
priviletre  is  limited  to  criminal  matters. 

So,  in  Thurston  v.  Clark  (Cal.)  40  Pac.  Rep.  435 
0885),  it  was  said  that  the  constitutional  provision 
that  no  one  shall  be  compeUed  in  a  criminal  case  to 
be  a  witness  agrainst  himself  applies  to  all  cases  in 
which  the  action  prosecuted  is,  not  to  establish,  re- 
cover, or  redress  private  and  civil  rights,  but  to 
try  to  punish  persons  charged  with  the  commission 
of  public  offenses. 

And  in  People  v.  Kelly,  12  Abb.  Pr.  150  (1861),  it 
was  said  that  the  constitutional  exemption  applies 
only  when  the  trial  or  matter  under  investigation 
is  criminal,  and  the  statement  was  repeated  in  the 
decision  on  appeal  in  the  same  case,  24  N.  Y.  74 
(1861). 

And  in  People  v.  Sharp,  107  N.  Y.  427  (1887),  and 
People  V.  Kelly,  24  N.  Y.  74  (1861),  it  was  said  that 
if  a  witness  objects  to  a  question  on  the  ground 
that  an  answer  would  criminate  himself,  he  must 
allege  in  substance  that  bis  answer,  if  repeated  as 
his  admission  on  his  own  trial,  would  tend  to  prove 
him  guilty  of  a  criminal  offense. 

People  V.  Kelly,«*pra,  and  People  v.  Sharp,  «*pra, 
together  with  Hlgdon  v.  Heard,  and  Wllkins  v. 
Malone,  set  forth  in  infra.  I.  b.  Application  to  pro- 
ceedinaa  for  penalties  aiid  forfeilurea,  are  said,  in 
United  States  v.  James,  60  Fed.  Rep.  257,  26  L.  R.  A. 
418  (1894),  to  have  been  expressly  overruled  by 
Counselraan  v.  Hitchcock,  supra,  so  far  as  they  hold 
that  the  privilege  is  confined  to  evidence  given  in  a 
criminal  prosecution.  See  also,  as  to  that  question, 
cases  set  forth  is  a  subsequent  portion  of  this  sub- 
division. 

In  Re  Nickell,  47  Kan.  TM  (1802),  however,  it  was 
said  that  the  language  of  section  10  of  the  Kansas 
Bill  of  Rights,  that  no  persou  shall  be  a  witness 
against  himself,  is,  if  anything,  stronger  than  that 
of  the  Federal  Constitution,  and  does  not  limit  the 
right  to  criminal  cases. 

But  the  privilege  is  not  confined  to  evidence 
given  or  required  in  criminal  cases,  but  extends  to 
all  evidence  called  for  in  any  trial,  whether  civil  or 
criminal,  which  could  be  subsequently  used  against 
the  witness. 

This  was  directly  held  in  CuUen  v. Com.,  24  Gratt. 
624  (1873),  of  the  Virginia  constitutional  provision 
that  no  one  shall  be  compelled  to  give  evidence 
against  himself. 
29  L.  R.  A. 


And  in  Wilkins  v.  Malone,  14  Ind.  158(1860>.  it  waj» 
held  that  Ind.  Const,  art.  4.  S  14,  providing  that  no 
person  in  any  criminal  prosecution  shall  be  com- 
pelled to  testify  against  himself,  extends  literaily 
to  criminal  prosecutions  only,  and  not  to  ciril 
actions,  but  its  spirit  and  intent  protect  a  person 
from  a  compulsory  disclosure  in  a  civil  suit  of 
facts  tending  to  criminate  him  whenever  his  an- 
swer could  be  given  in  evidence  against  him  in  a 
subsequent  criminal  prosecution. 

And  in  Drake  v.  State,  75  (5a.  413  (1885),  Ga.  Const., 
art.  1,  6  1,  par.  6,  providing  that  no  person  shall  t>e 
compelled  to  give  testimony  tending  in  any  manner 
to  criminate  himself,  was  held  to  mean  that  when  a 
person  is  sworn  as  a  witne^  in  a  case  he  shall  not 
be  compelled  to  testify  to  facts  that  may  tend  to 
criminate  him. 

So  in  Counselmun  v.  Hitchcock,  142  U.  S.  547,  35  L. 
ed.  lUQ,  3  Inters. Com.  Rep.  816  (1891),  it  was  said  that 
the  object  of  the  provision  of  the  Fifth  Amend- 
ment to  the  Federal  Constitution,  that  no  person 
shall  be  compelled  in  a  criminal  case  to  be  a  witness 
against  himself,  was  to  insure  that  a  person  should 
not  be  compelled  when  acting  as  a  witness  in  any 
investigation  to  give  testimony  which  might  tend 
to  show  that  he  had  committed  a  crime.  Tbe 
privilege  is  as  broad  as  the  mischief  against  which 
Itseeks  to  guard. 

And  in  United  States  v.  James,  60  Fed.  Rep. 
257,  28  L.  R.  A.  418  (1894),  it  is  said  that  **8ince  the 
Counselman  Case,  supra,  it  is  admitted  law  that 
every  person  is  protected  by  the  Fifth  Amendment 
against  self- disclosure  in  any  proceeding,  civil  or 
criminal,  of  such  of  his  own  acts  as  would  subject 
either  the  act  or  any  connected  act  to  the  dangers 
of  incrimination." 

And  in  Emery's  Case,  107  Mass.  172,  9  Am.  Rep. 
22  (1871),  it  was  said  that  the  prOvMon  of  the  Mas- 
sachusetts declaration  of  rights  that  no  subject 
shall  be  compelled  to  accuse  or  furnish  evidence 
against  himself  extends  to  ail  investigations  of  an 
inquisitorial  nature  instituted  for  the  purpose  of 
discovering  crime  or  the  perpetrators  of  crime  by 
putting  suspected  parties  upon  their  examination 
in  respect  thereto  in  any  manner,  although  not  in 
the  course  of  any  pending  prosecution;  and  that 
any  disclosure  which  would  be  capable  of  being 
used  against  the  person  making  it  as  a  confession 
of  crime,  or  an  admission  of  facts  tending  to  prove 
the  commission  of  an  offense  by  hioL,  in  any  pros- 
ecution then  pending,  or  that  might  be  brought 
against  him  therefor,  is  an  accusation  of  himself 
within  the  meaning  thereof. 


1895.   Levy  v.  Superior  Court  op  thb  City  and  Couhty  op  San  Francisco. 
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ardv.  Moot,  64  N.  Y.  262;  StaUv.  Canning' 
ham,  25  Conn.  195. 

Van  Fleet*  </.,  deliyered  the  opinion  of 
the  court : 

Morris  Hoedich  died  at  the  city  and  county 
of  San  Francisco  in  May,  1891,  and  Solomon 
Uoeflich  was  by  the  superior  court  of  said 
^ity  and  county  appointed  administrator  of 

his  estate.    Thereafter,  on  the day  of 

June,  1898,  the  administrator  tiled  in  said 
superior  court  a  petition  in  the  matter  of  said 
estate,  averring,  in  substance,  that  it  had 
come  to  his  knowledge  that  said  deceased 
was  at  and  prior  to  his  death  a  partner 
with  one  H.  M.  Levy,  or  engagea  with 
said  Levy  jointl v  in  a  large  number  of  trans- 
actions in  stocks  and  mines  in  California 
and  Nevada,  and  in  other  property,  **  the  ex- 
act nature  and  extent  of  which  transactions, 
and  of  the  real  and  personal  estate  resulting 
therefrom,  can  be  ascertained  by  an  examina- 
tion of  the  said  H.  M.  Levy  and  other  wit- 


nesses under  oath,  and  by  the  production  and 
examination  of  books  of  account,  'correspond- 
ence, checks,  deeds,  conveyances,  bonds,  con- 
tract-s,  and  other  writings  and  documents  now 
in  the  exclusive  possession  of  said  Hi  M. 
Levy  f  and  also  by  the  examination  of  other 
named  persons,  and  documents,  etc.,  in  their 
possession.  The  petition  further  averred  that 
said  Levy  has  concealed,  conveyed  away,  and 
disposed  of  moneys  and  property  of  said  de- 
ceased, and  has  in  his  possession  and  within 
his  knowledge  deeds  and  other  documents 
and  writings  **  which  contain  evidences  of  and 
tend  to  disclose  the  ri^ht,  title,  interest,  and 
claim  of  said  deceased  to  real  and  personal 
property," — portions  of  such  property  being 
particularly  described.  The  prayer  was  that 
said  Levy  be  cited  to  appear  before  said  court 
and  undergo  an  examination  under  oath,  to- 
gether with  such  witnesses  as  might  be  then 
produced,  touching  all  the  matters  set  forth 
in  the  petition,  *^and  especially  touching 
his  possession  and  knowledge  of  any  and 


So.  in  Poindexter  v.  Davis,  6  Oratt.  4S1  (1850),  it 
was  held  that  the  rule  that  a  party  is  not  bound  to 
answer  interrogatories  which  may  subject  bim  to 
a  penalty  or  forfeiture  is  not  confloed  to  cases 
brought  for  the  purpose  of  enforoinflr  a  penalty  or 
forfeiture,  but  extends  also  to  cases  in  which  the 
discovery  would  expose  the  party  to  some  subse- 
quent action  or  suit  tendinfr  to  the  like  result. 

And  m  Ex  parte  Clarke,  103  CaL  853  (1804),  an  in- 
solvent  debtor  was  held  to  be  entitled  to  the  im- 
munity of  CaL  Const.,  art.  1, 1 18,  providing  that  no 
person  can  be  compelled  in  any  criminal  case  to  be 
a  witness  against  himself,  in  a  civil  proceeding  to 
examine  bim  with  reference  to  property  which 
should  have  been  turned  over  to  the  assignee  and 
alleged  to  have  been  disposed  of  by  him,  when  the 
facts  alleged,  if  true,  would  render  him  guilty  of 
a  crime. 

So  Pennsylvania  Act  of  January  11,  1879,  au- 
thorizing the  plaintiff  in  an  execution,  upon  filing 
an  affidavit  that  he  believes  the  defendant  owns 
property  which  be  fraudulently  conceals,  and  re- 
fuses to  apply  to  the  payment  of  his  debts,  to  ex- 
amine him  on  oath  as  to  his  property,  conflicts 
with  the  Pennsylvania  constitutional  provision 
that  no  one  shall  be  obliged  to  give  evidence  which 
may  criminate  him,  as  its  design  is  to  compel  the 
debtor  to  reveal  that  which  is  made  a  misdemeanor 
by  the  Criminal  Act  of  1860.  Horstman  v.  Kauf- 
man, 97  Pa.  147, 80  Am.  Rep.  802  (1881). 

And  champerty  is  an  indictable  offense  and  there- 
fore a  party  to  a  champertous  agreement,  whether 
a  party  to  the  suit  or  not,  cannot  be  compelled  as 
a  witness  to  make  disclosures  concerning  the  agree- 
ment which  would  tend  to  expose  him  to  punish- 
ment or  which  might  be  used  against  him  on  a 
prosecution  therefor.  Douglass  v.  Wood,  1  Swan, 
803(1852). 

So  in  Emery^s  Case,  supra,  the  provision  of  the 
Massachusetts  declaration  of  rights  that  no  subject 
shall  be  compelled  to  accuse  or  furnish  evidence 
against  himself  was  held  to  apply  to  investigations 
ordered  and  conducted  by  the  legislature  or  either 
of  its  branches. 

b.  ApiAiealions  to  proceedings  for  penalties  and 
forftitwrts. 

At  common  law  no  person  could  be  compelled  to 
testify  against  himself,  or  compelled  to  answer  any 
question  which  would  have  a  tendency  to  expoee 
him  to  a  penalty  or  forfeiture,  or  form  a  link  in  a 
chain  of  evidence  for  that  purpose  as  well  as  to 
criminate  him.  Hlgdon  v.  Heard,  14  Ga.  256  (1858); 
Benjamin  v.  Hathaway,  8  Conn.  628  (1821). 
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And  a  court  of  chancery  will  not  compel  a  per- 
son to  discover  what  may  subject  him  to  a  penalty 
or  forfeiture  or  to  a  loss  in  the  nature  of  a  forfeit- 
ure. Northrop  v.  Hatch,  6  Conn.  861  (1827);  Van- 
derveer  V.  Holoomb,  17  N.  J.  Eq.  91  a864);  Higdon 
V.  Heard,  supra. 

Or  form  a  link  in  a  chain  of  evidence  for  that 
purpose.    Higdon  v.  Heard,  supra. 

So  the  common-law  doctrine  of  protection  against 
compulsory  disclosures  which  will  tend  to  subject 
the  witness  to  a  penalty  or  forfeiture  is  also  asserted 
without  placing  it  upon  constitutional  grounds,  in 
State  V.  Talbott,  78  Mo.  847  (1881);  Lister  v.  Boker, 
6  Blaokf.  489  (184S);  Poindexter  v.  Davis,  6  Oratt. 
481  a860). 

And  in  Johnson  v.  Donaldson,  18  Blatchf.  287 
(1880),  it  was  held  that  the  defendant  in  an  action 
to  recover  penalties  and  for  the  forfeiture  of  plates 
for  the  violation  of  a  copyright  under  U.  S.  Rev. 
Stat  1 4965,  cannot  be  compelled  by  suhrwna  duces 
tecum  to  produce  his  books  of  account  and  plates 
to  be  used  in  evidence  against  him,  though  the 
statute  provides  that  no  discovery  or  evidence  ob- 
tained from  a  party  or  witness  by  means  of  a  Judi- 
cial proceeding  shall  l>e  used  against  him  in  any 
criminal  proceeding  for  the  enforcement  of  a  pen- 
alty or  forfeiture,  the  proceeding  in  which  it  was 
sought  being  itself  one  for  a  penalty  or  forfeiture. 

And  in  Re  Dickinson,  68  How.  Pr.  280  (1879).  it  was 
held  that  a  county  treasurer  subpcenaed  before  a 
committee  of  the  board  of  supervisors  to  answer 
interrogatories  concerning  moneys  in  his  hands, 
pursuant  to  New  York  Laws  of  1868,  chap.  190,  1 3, 
cannot  be  compelled  to  answer  incriminating 
questions,  though  it  is  provided  by  section  9  thereof 
that  such  testimony  shall  not  be  used  against  bim 
in  the  trial  of  any  indictment  or  criminal  prosecu- 
tion, as  it  might  be  used  in  a  proceeding  for  his 
removal  for  delinquency  under  the  Act  of  1877, 
which  is  not  a  criminal  proceeding  but  a  proceed- 
ing for  the  forfeiture  of  the  ofllce. 

And  when  a  note  is  transferred  by  the  payee, 
and  an  action  is  brought  upon  it  by  the  holder 
against  the  maker,  and  the  payee  is  called  as  a  wit- 
ness by  the  maker  for  the  pupose  of  showing  that 
the  note  was  usurious,  he  is  privileged  from  an- 
swering questions  designed  to  show  the  considera- 
tion for  the  note  or  any  payment  thereon  to  bim, 
as  under  the  statutes  making  the  taking  of  usury  a 
misdemeanor  and  imposing  a  penalty  therefor  the 
tendency  of  his  answers  might  be  to  subject  him  to 
the  penalty  or  an  indictment  therefor.  Bums  v. 
Kempshall,  24  Wend.  800  (1S40),  affirmed,  Kempshall 
V.  Bums,  4  HUl,  468  (1842). 
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all  deeds,  conveyances,  bonds,  contracts,  or 
otber  writfogs,  which  contain  evidences  of 
or  tend  to  disclose  the  right,  title,  and  inter- 
est or  claim  of  the  decedent,  Morris  Hoefllch, 
to  any  real  or  personal  estate,  or  &uj  claim 
or  demand  whatsoever ;"  and  that  said  Levy 
be  required  to  produce  all  said  deeds,  con- 
veyances, and  other  writinjifs,  books  of  ac- 
count, etc.,  for  inspection  and  examination. 
In  response  to  a  citation  issued  upon  said 
petition,  said  I^evy  appeared  and  demurred, 
which  demurrer  being  overruled,  he  tiled  a 
verified  answer  specifically  denying  all  the 
material  averments  of  the  petition ;  denied 
that  he  had  any  property  in  which  the  de- 
ceased was  interested,  as  a  partner  or  other- 
wise, or  that  he  had  any  documents  or  writ- 
ings relating  to  any  such  property.  He  also 
filed  written  objections  to  any  further  pro- 
ceedings in  the  matter  of  said  examination  ; 
but  the  demurrer  and  the  objections  were 
overruled,  and  a  day  was  set  by  the  court  for 
the  examination.    Thereupon  said  Levy  filed 


his  petition  here,  setting  up  these  facta,  upoo 
which  he  makes  this  application  for  a  writ 
of  prohibition  directed  to  said  court,  and  the 
Honorable  J.  V.  CJoflfey,  judge  thereof,  com- 
mand inji:  said  respondents  to'refrain  and  de> 
si  St  from  further  proceeding  with  said  con- 
templated examination.  An  alternative  writ 
was  issued,  in  response  to  which  respondentA 
have  demurred  and  answered,  and  the  matter 
has  since  been  argued  and  submitted. 

The  proceedings  in  the  superior  court 
which  are  called  into  question  by  this  ap- 
plication for  prohibition  were  admittedly 
taken  under  and  in  pursuance  of  sectioos 
1459  and  1460  of  the  Code  of  Civil  Proced- 
ure, and  these  sections  are  as  follows : 

"^ Section  1459.  If  an  executor,  adminis- 
trator, or  other  person  interested  in  the  es- 
tate of  a  decedent  complains  to  the  superior 
court,  or  a  judge  thereof,  on  oath,  that  any 
person  is  suspected  to  have  concealed,  em- 
bezzled, smuggled,  conveyed  away,  or  dis- 
posed of  any  moneys,  goods,  or  chattels  of 


So  the  Minnesota  statutory  provision  that  a  wit- 
ness shall  not  be  required  to  answer  questions 
which  will  have  a  tendency  to  accuse  himself  of 
any  crime  or  misdemeanor  or  expose  bim  to  any 
penalty  or  forfeiture  is  but  a  declaration  of  tbe 
law  as  it  previously  existed.  State  v.  Bllansky,  8 
Minn.  246  (1869). 

And  tbe  tame  doctrine  has  been  declared  upon 
constitutional  grounds  and  the  constltutionaJ  pro- 
vision held  to  apply  to  penalties  and  forfeitures. 

Thus,  in  Livingston  v.  Harris,  3  Paige,  634  a888), 
it  was  beld  to  be  inconsistent  with  tbe  spirit  of  the 
constitution  to  compel  a  party  to  be  a  witness 
against  himself  in  a  case  when  tbe  effect  of  tbe  dis- 
closure which  he  is  required  to  make  will  tend  to 
subject  him  to  a  penalty  or  forfeiture,  and  he  may. 
in  bis  answer  in  a  proceeding  for  discovery,  object 
to  sucb  matters. 

And  m  Boyd  v.  United  States,  116  U.  S.  616, 29  L. 
ed.  746  (1885),  and  Counsclman  v.  Hltcbcock,  142  U. 
S.  547, 85  L.  ed.  1110,  8  Inters.  Com.  Rep.  816  a891), 
proceedings  for  penalties  and  forfeitures  were 
spoken  of  as  of  u  quasi  criminal  nature  within  tbe 
meaning  of  tbe  provision  of  tbe  Federal  Constitu- 
tion. 

And  that  a  witness  is  privileged  from  testifying, 
under  tbe  provision  of  tbe  New  York  constitution 
that  no  one  shall  be  compelled  in  a  criminal  case  to 
he  a  witness  against  bimself ,  to  matters  which  may 
subject  bim  to  a  penalty  as  well  as  to  matters 
whicb  may  tend  to  erimioate  him,  was  held  in 
aoyes  V.  Thayer,  8  Hill.  564  (1842). 

And  tbe  payee  in  a  promissory  note  which  has 
been  transferred  is  privileged  thereunder  from  tes- 
tifying wben  called  upon  in  an  action  brought  upon 
the  note  by  tbe  bolder  against  tbe  maker  to  prove 
that  it  was  given  upon  a  usurious  consideration, 
tbougb  the  note  was  made  prior  to  the  enactment 
of  tbe  New  York  Act  of  May  15, 1837,  making  the 
taktog  of  usury  a  misdemeanor  and  imposing  a 
penalty  therefor.    IhUL 

So  a  witness  or  party  called  as  a  witness  may  not 
only  object  to  testifying  to  tbe  main  fact  whicb 
would  subject  bim  to  a  penalty  or  forfeitiure,  but 
may  also  refuse  to  disclose  any  one  of  a  series  of 
facts  whicb  together  would  expose  him  to  sucb 
penalty  or  forfeiture.  Henry  v.  Bank  of  Salina,  1 
N.  Y.  88  (1847),  8  Denio,  593,  affirming  Bank  of  Sa- 
lina V.  Henry,  2  Denio,  155. 

Thus,  a  witness  who  is  the  debtor  of  a  bank  is 
privileged,  under  the  provision  of  the  New  York 
constitution,  against  being  compelled  in  a  criminal 
case  to  be  a  witness  against  himself,  from  answer- 
29  UR.  A. 


ing  questions  propounded  to  him.  any  of  which 
would  have  formed  a  link  in  a  chain  of  evidence 
tending  to  show  that  he  had  discounted  tbe  note 
upon  whicb  the  action  was  brought,  m  violation 
of  1  N.  Y.  Rev.  Stat.,  596,  6  28,  concermng  tbe  dis- 
counting of  notes  by  officers  of  corporations.  Im- 
posing as  a  penalty  therefor  the  forfeiture  of  the 
debt  and  twice  its  amount.    Ibid. 

And  the  New  York  Act  of  1887,  autboriaimr  tbe 
calUng  an  officer  of  a  corporation  to  prove  oaury 
in  the  discount  of  a  note,  and  excusing  him  f  re  m 
criminal  prosecution  therefor,  does  not  deprive 
such  witness  of  his  constitutional  exemption  from 
being  compelled  in  a  criminal  case  to  be  a  witness 
against  himself,  when  under  the  law  he  might  be 
subjected  to  a  penalty  or  forfeiture  therefor  dis- 
tinct and  separate  from  the  question  of  usury. 
Ibid. 

But  the  offense  created  by  the  provisions  of  that 
act  making  the  taking  of  usury  a  misdemeanor  Is 
not  consummated  until  the  usury  is  actually  re- 
ceived and  a  mere  agreement  to  receive  it  does 
not  render  the  party  indictable  and  does  not  brtnr 
him  within  the  protection  of  the  constitutional 
provision.  Henry  v.  Bank  of  Salina,  5  HiII,  SS3 
(1843). 

So  the  defendants  in  a  bill  in  equity  for  a  discov- 
ery are  not  bound  to  disclose  any  matters  in  their 
answer  which  will  expose  them  to  penalties,  and 
tbe  provisions  of  New  Hampshire  Act  of  July  5w 
1867,  requiring  sucb  discovery,  is  in  conflict  with 
the  provision  of  the  constitution  of  that  state  thai 
no  person  shall  be  compelled  to  accuse  himself  of 
crime  or  furnish  e\idenoe  against  himself.  Currier 
V.  Concord  R.  Corp.  48  N.  H.  321  (1860). 

And  when  a  charge  of  misconduct  is  made  against 
an  officer,  whether  amounting  to  an  indictable  of- 
fense, or  only  to  his  discredit  as  sucb  officer,  which 
might  furnish  grounds  for  his  removal  or  impeach- 
ment, he  is  protected  by  the  5th  Amendment  of  tbe 
Federal  Constitution  against  being:  compelled  to  be 
a  witness  against  himself.  United  States  v.  Oollina. 
1  Woods,  C.  C.  499  (1878). 

See  also,  as  to  disclosures  which  might  be  used  in 
proceedings  for  removal  of  an  officer.  Re  Dickin- 
son, 58  How.  Pr.  260  (1870),  set  forth,  mpra^ 

And  in  Trammell  v.  Thomas,  1  Harr.  &  IfoH.  sn 
(1767).  it  was  held  neither  the  sheriff  nor  his  depu- 
ties can  be  compelled  to  give  evidence  tendtnjr  to 
show  that  they  had  not  given  notk«  of  an  execu- 
tion served  by  them  in  accordance  with  the  return 
thereof  made  by  them.  But  the  decision  was  not 
placed  on  constitutional  grounds. 
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the  decode Qt,  or  has  in  his  possession  or  I 
knowledge  any  deeds,  conveyances,  bonds,  ! 
contracts,  or  other  writings,  which  contain 
evidences  of  or  tend  to  disclose  the  right, 
title,  interest,  or  claim  of  the  decedent  to 
any  real  or  personal  estate,  or  any  claim  or 
demand,  or  any  lost  will,  the  said  court  or 
judge  may  cite  such  person  to  appear  before 
such  court,  and  may  examine  him  on  oath 
upon  the  matter  of  such  complaint.  If  such 
person  is  not  in  the  county  where  the  dece- 
dent dies,  or  where  letters  have  been  granted, 
he  may  be  cited  and  examined  either  before 
the  superior  court  of  the  county  where  he  is 
found,  or  before  the  superior  court  of  the 
county  where  the  decedent  dies,  or  where  let- 
ters have  been  granted.  But  if,  in  the  latter 
case,  he  appears  and  is  found  innocent,  his 
necessary  expenses  must  be  allowed  him  out 
of  the  estate. 

"Section  1460.  If  the  person  so  cited  re- 
fuses to  appear  and  submit  to  an  examina- 
tion,  or  to  answer  such   interrogatories  as 


may  be  put  to  him  touching  the  matters  of 
the  complaint,  the  court  may,  by  warrant 
for  that  purpose,  commit  him  to  the  county 
iail,  there  to  remain  in  close  custody  until 
he  submits  to  the  order  of  the  court,  or  is 
discharged  according  to  law.  If,  upon  such 
examination,  it  appears  that  he  has  concealed, 
embezzled,  smuggled,  conveyed  away,  or  dis- 
posed of  any  moneys,  goods,  or  chattels  of 
the  decedent,  or  that  he  has  in  his  posses- 
sion or  knowledge  any  deeds,  conveyances, 
bonds,  contracts,  or  other  writincrs  contain- 
ing evidences  of  or  tending  to  disclose  the 
right,  title,  interest,  or  claim  of  the  dece- 
dent to  any  real  or  personal  estate,  claim, 
or  demand,  or  any  lost  will  of  the  decedent, 
the  court  may  make  an  order  requiring  such 
person  to  disclose  his  knowledge  thereof  to 
the  executor  or  administrator,  and  may  com- 
mit him  to  the  county  jail,  there  to  remain 
until  the  order  is  complied  with,  or  he  ia 
discharged  according  to  law ;  and  all  such 
interrogatories  and  answers  must  be  in  writ- 


And  in  WiUiame  v.  Lowndes,  1  HaJl,  579  0829).  the 
question  whether  a  deputy  who  makes  a  levy  can 
he  compelled  to  testify  as  to  the  identity  of  the  ex- 
ecution in  an  action  against  the  sheriff  for  a  false 
return  was  raised  but  not  decided. 

The  Indiana  constitutional  provision  that  no 
person  in  any  criminal  prosecution  shall  be  com- 
pelled to  testify  against  himself,  however,  has  been 
held  to  apply  to  criminal  prosecutions  only,  and 
not  to  extend  to  mere  penalties  and  forfeitures. 
Wllkins  V.  Malone,  U  Ind.  153  (1860). 

c.  Gfeneral  doctrine  as  to  evidence  against  one's  self. 

This  subdivision  is  made  up  principally,  if  not  en- 
tirely, from  cases  decided  upon  general  principles 
ot  evidence  without  reference  to  constitutional 
provisions  against  self- accusation  and  which  might 
therefore  be  reirarded  as  not  strictly  within  the 
scope  of  the  note.  But  in  view  of  the  universal 
holding  that  the  constitutional  provisions  apply 
only  when  the  evidence  sought  would  tend  to  sub- 
ject the  witness  to  a  criminal  prosecution  or  a  pen- 
alty or  forfeiture,  they  have  been  included  with 
the  design  of  showing  the  limits  of  the  constitu- 
tional rule  and  what  rules  govern  in  civil  cases. 

By  these  cases  the  general  doctrine  is  established 
by  a  preponderance  of  authority  that  the  privilege 
of  a  witness  to  refuse  to  answer  pertinent  questions 
extends  only  to  those  the  answers  to  which  might 
criminate  him  or  expose  him  to  punishment.  Ex 
parte  Boecowitz,  84  Ala.  463  (1887):  Calhoun  v. 
Thompson,  56  Ala.  166, 28  Am.  Rep.  754  (1876);  Hall 
V.  State,  40  Ala.  608  (1867);  Jones  v.  Lanier,  2  Dev.  L. 
480  (1880);  Baird  v.  Cochran,  4  Serg.  &  R.  397  (1818): 
Re  Doran,  2  Par?.  Sel.  Eg.  Cas.  467  (1846);  Robinson 
V.  Neal,  6  T.  B.  Mon.  218  (1827):  Miller  v.  Creyon,  2 
Brev.  108  (1806):  Zolllcoffer  v.  Turney,  6  Yerg.  297 
(1834);  Lowney  v.  Perham,  20  Me.  285  (1841);  Stewart 
V.  Turner,  8  Edw.  Ch.  458  (1841);  Byass  v.  Sullivan, 
21  How.  Pr.  50  (1860);  Byass  v.  Smith,  4  Bosw.  679 
a860). 

Or  subject  him  to  a  penalty  or  forfeiture.  Baird 
V.  Cochran  and  Re  Doran,  supra;  Henry  v.  Bank  of 
Salina,  1  N.  Y.  83  (1847);  Re  Kip,  1  Paige,  601  (1829); 
Jones  V.  Lanier  and  Lowney  v.  Perham,  supra. 

Or  something  in  the  nature  of  a  forfeiture  of  his 
estate  or  interest.  Henry  v.  Bank  of  Salina  and  Re 
Kip,  supra. 

And  that  a  witness  may  be  compelled  to  give  tes- 
timony pertinent  to  the  issue  which  may  tend  to 
subject  him  to  a  pecuniary  loss.  Alexander  v. 
Knox,  7  Ala.  608  (1845);  Lowney  v.  Perham,  20  Me. 
235  (1841);  Hays  v.  Richardson,  1  Gill  &  J.  866  (1829); 
Ward  V.  Sharp,  16  Vt.  115  (1848). 
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Or  a  civU  Uabillty.  Re  Strouse,  1  Sawy.  606  (1871); 
Re  Danforth.  1  Pa.  L.  J.  31  a870):  Naylor  v.  Semmes, 
4  Gill  &  J.  2r3  (1832);  Judge  of  Probate  v.  Green,  1 
How.  (Miss.)  146  (1884);  Hemphill  v.  McBride,  12 
Smedes  &  M.  620  (1849). 

Or  which  will  establish  or  tend  to  establish  that 
he  owes  a  debt  recoverable  in  a  civil  action.  Zolll- 
coffer V.  Turney,  6  Yerg.  207  (1884):  Henry  v.  Bank 
of  Salina,  1  N.  Y.  83  (1847);  Burnett  v.  Phalon,  11 
Abb.  Pr.  157, 19  How.  Pr.  530  (1860);  Stewart  v.  Tur- 
ner, 8  Edw.  Ch.  468  (1841);  Hays  v.  Richardson, 
supra:  Copp  v.  CJpham.  8  N.  H.  160  (1825). 

Or  is  otherwise  subject  to  a  civil  suit.  Henry 
V.  Bank  of  Salina,  Stewart  v.  Turner,  Burnett  v. 
Phalon,  and  Jones  v.  Lanier,  «*pra;  Taney  v.  Kemp, 
4  Harr.  &  J.  348,  7  Am.  Deo.  673  a8l8):  Alexander  v. 
Knox,  7  Ala.  603  (1845):  Gorham  v.  Carroll,  3  Lltt. 
(Ky.)  221  (1823);  Com.  v.  Thurston,  7  J.  J.  Marsh.  62 
(1881);  Planters*  Bank  v.  George,  6  Mart.  (La.)  670, 12 
Am.  Deo.  487  (1819);  Copp  v.  Upham,  supra. 

Or  which  may  be  used  against  him  in  a  civil  suit. 
Re  Kip.  1  Paige.  601  (1829). 

And  he  cannot  be  excused  on  the  ground  that  the 
verdict  may  be  used  as  evidence  against  him  In 
some  other  civil  proceeding  then  pending  or  which 
might  thereafter  be  Instituted.  Hays  v.  Richard- 
son, 1  Gill  &  J.  866  (1829). 

Or  because  his  testimony  might  injuriously  affect 
his  own  interests.  Miller  v.  Creyon,  2  Brev.  108 
(1806);  Robinson  v.  Neal,  6  T.  B.  Mon.  213  (1827); 
Baird  v.  Cochran,  4  Serg.  &  R.  397  (1818);  Stevens  v. 
Wbltcomb,  16  Vt.  121  (1844);  Stoddert  v.  Manning,  2 
Harr.  &  G.  147  (1828);  French  v.  Price,  24  Pick.  13 
a838);  Com.  v.  Wlllard,  22  Pick.  476  (1838);  Harper  v. 
Burrow,  6  Ired.  L,  8U  a846). 

A  witness  who  is  not  a  party  is  not  privileged, 
and  cannot  be  excused  from  testifying  upon  the 
ground  that  he  has  an  Interest  in  the  matter  in  con- 
troversy which  he  may  be  in  danger  of  prejudicing 
by  his  testimony.  Robinson  v.  Neal,  supra:  Black 
V.  Crouch,  3  Litt.  (Ky.)  228  (1828);  Conover  v.  Bell,  6^ 
T.  B.  Mon.  157  (1827). 

No  interest  short  of  being  the  real  party  will  ex- 
cuse him  from  giving  testimony.  Stevens  v.  Whit- 
comb,  16  y  1. 121  (1844). 

Thus,  the  plaintiff  in  an  action  for  seduction  may 
be  compelled  to  testify  as  to  alleged  previous  acts 
of  unchastity  with  others,  where  fornication  is  not 
punishable  except  civilly.  Love  v.  Masoner,  6  Baxt. 
24,  32  Am.  Rep.  522  (1873). 

And  the  plaintiff,  in  an  action  for  debauching  and 
enticing  away  his  wife,  may  be  compelled  to  testify 
on  examination  as  a  witness  before  trial  with  refer- 
ence to  allegations  in  the  answer  that  the  wife  was 
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ing  signed  by  the  party  examined,  and  filed 
in  the  court.  The  order  for  such  discloBure 
made  upon  such  examination  shall  be  prima 
facie  evidence  of  the  right  of  the  executor  or 
-administrator  to  such  property  in  any  ac- 
tion brouijht  for  the  recovery  thereof ;  and 
any  judgment  recovered  therein  must  be  for 
double  the  value  of  the  property  as  assessed 
by  the  court  or  jury,  or  for  return  of  the 
property  and  damages  in  addition  thereto, 
equal  to  the  value  of  such  property.  In  ad- 
dition to  the  examination  of  the  party,  wit- 
nesses may  be  produced  and  examined  on  ei- 
ther side." 

Petitioner  contends  that  these  provisions 
of  the  code  are  unconstitutional  and  void, 
and  that  the  proceeding  in  the  superior  court 
Is,  therefore,  without  warrant  of  law.  His 
position  is  that  they  are  obnoxious  to  several 
features  of  the  constitution  of  the  state,  and 
more  particularly  to  section  3  of  article  1, 
which  provides  that  **  no  person  shall    .     .     . 


be  compelled  in  any  criminal  case  to  be  a 
witness  against  himself ;"  and  to  sectioD  19 
of  the  same  article,  which  provides  that  **  the 
right  of  the  people  to  be  secure  in  their  per- 
sons, houses,  papers,  and  effects,  against  un- 
reasonable seizures  and  searches,  shall  not 
be  violated."  These  two  provisions  of  the 
constitution  are  of  well -understood  signifi- 
cance; they  involve  like  principles,  and,  in 
considering  the  objection  made,  may  be  re- 
garded as  one.  The  argument  of  petitioner  is 
that  the  sections  of  the  code  referred  toare  dis- 
tinctly penal  in  character,  and  contemplate  a 
proceeding  which  is  in  its  essential  natare 
criminal,  within  the  meaning  of  the  above 
provisions  of  the  constitution :  that,  being  a 
criminal  proceeding,  petitioner  is  protecSBd 
by  the  constitution  from  being  compelled  to 
testify  against  himself,  or  submit  his  books 
and  papers  in  evidence. 

There  is  no  question  that,  if  petitioner's 
premises  are  correct,  his  conclusion  follows 


oompelled  to  leave  him  by  reason  of  his  cruel  and 
Inhuman  tn^itment  and  immoral  conduct  in  brlnff- 
ing  a  lewd  woman  into  his  borne  for  immoral  pur- 
poses.   Taylor  v.  Jennings,  7  Kobt.  681  (1887). 

And  a  railway  conductor,  charged  with  receiving 
money  for  fares  of  passengers  for  which  be  has  not 
accounted,  may  l>e  required  to  state  the  condition 
of  his  property  at  the  commencement  and  dose  of 
his  service,  to  be  weighed  with  the  other  evidence 
in  the  case,  unless  the  court  can  see  that  it  would 
furnish  a  link  in  a  chain  of  circumstances  tending 
to  accuse  him  of  crime.    State  v.  Farmer,  46  N.  H. 

200  asafi). 

And  one  who  purchased  intoxicating  liquor  may 
be  required  to  testify  thereto  on  an  indictment  for 
the  illegal  sale  thereof  when  the  buying  is  not  made 
a  criminal  act.  Com.  v.  Kimball,  U  Mck.  866  (im); 
Com.  V.  WlUard,  22Pick.  477  (1888):  State  v.  Hand,  51 
N.  H.  881, 12  Am.  Rep.  127  (1871). 

Nor  can  a  witness  refuse  to  give  testimony 
against  the  defendant  in  an  actiou  because  the  de- 
fendant is  bis  debtor,  and  his  testimony  by  estab- 
lishing the  plaintiff's  claim  would  diminish  the 
funds  out  of  which  his  claim  might  be  satisfied. 
United  States  v.  Orundy,  7  U.  &  8  Cranch,  848,  2  L. 
ed.  461  a806). 

So,  one  of  several  coheirs  of  lands  descended 
from  an  intestate  may  be  called  as  a  witness  by  the 
defendant  in  an  action  brought  for  the  recovery 
thereof,  and  required  to  testify  against  the  other 
coheirs  where  he  is  not  a  party  to  the  suit.  Nass  v. 
Yanswearingen.  7  Serg.  &  R.  192  (1821). 

And  a  person  called  as  a  witness  for  the  plaintiff 
cannot  refuse  to  testify  upon  the  ground  that  he 
will  be  required  to  disclose  facts  which  will  show 
that  he  was  a  partner  in  the  transaction  out  of 
which  the  cause  of  action  arose,  and  that  he  is 
equally  liable  with  the  defendant  to  the  plaintiff. 
Zollicoffer  v.  Tumey,  6  Yerg.  297  (1884). 

And  an  attorney  employed  by  parties  served,  who 
entered  an  appearance  for  all  the  defendants  in- 
cluding parties  not  served,  is  a  competent  witness 
in  a  subsequent  action  for  contribution  brought 
by  those  served  apainst  those  not  served,  and  the 
fact  that  his  evidence  may  disclose  matter  which 
will  support  a  civil  action  against  him  is  no  excuse 
for  not  testifying.    Cox  v.  HUl,  3  Ohio,  412  (1828). 

And  the  payees  in  several  notes  given  by  an 
agent  for  the  purchase  of  goods  for  the  purposes 
of  a  voyage  are  competent  witnesses,  and  may  be 
compeUed  to  testify  in  an  actiou  brought  by  one 
of  the  vendors  for  the  use  of  himself  and  other 
vendors,  against  the  persons  interested  in  the  voy- 
age, in  behalf  of  the  defendants,  as  to  whether  or 
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not  the  vendors  had  knowledge  that  other  i 
besides  the  agent  were  interested  in  the  purchase. 
French  v.  Price,  24  Pick.  18  (1838). 

So  a  witness  in  a  bankruptcy  proceeding*  may  be 
compelled  to  answor  a  question  in  the  regular  hat 
of  the  investigation  concerning  transaotioos  with 
the  bankrupt,  though  the  examination  may  es- 
tablish  a  liability  on  his  part  to  the  bankrupCa  es- 
tate. rAe  Stuyvesant  Bank,  6  Ben.  83  (i&K). 

.And  a  witness  who  is  assignee  of  certain  dafms 
due  from  the  bankrupt  cannot  refuse  to  testify 
l>efore  the  register  in  the  bankruptcy  prooeediog 
on  the  ground  that  the  consideration  did  not  come 
from  the  bankrupt  or  his  estate,  and  that  to  an- 
swer would  be  revealing  liis  private  business  to  bit 
prejudice  in  another  case.  Re  Trask,  7  Ben.  00 
0878). 

And  the  wife  of  a  bankrupt,  summoned  as  a  wit- 
ness in  a  bankruptcy  proceeding,  may  be  required 
to  produce  abetter  from  her  half-brother  accom- 
panying a  gift  of  money  with  which  a  bouse  con- 
tracted for  by  her  husband  was  in  part  paid  for. 
Be  Schonberg.  7  Ben.  211  (1874). 

Neither  can  a  witness  be  excused  from  testifying 
against  a  sheriff,  on  a  motion  against  him,  on  tbe 
ground  that  he  is  one  of  his  sureties,  whore  he  li 
not  a  pany  on  the  record.  Oarey  v.  Fro^  5  Ala. 
686  (1848). 

Nor  can  the  security  of  a  defaulting  sheriff  into 
whose  hands  the  sherilTs  books  have  fallen  with- 
hold them,  on  a  l>ill  for  a  discovery,  upon  tbe 
ground  that  the  disclosure  might  subject  htm  to 
suits,  but  will  be  compelled  to  produce  tbeos. 
Hawkins  v.  Sumter,  4  Desauss.  Bq.  IQB  (1810). 

And  a  security  on  the  bond  of  a  deceased  insolv- 
ent sheriff,  who  has  obtained  possession  of  the 
sheriff *8  books,  may  be  compelled  to  produce  theo 
in  evidence  by  mtbpctna  dtiees  tecum  in  an  acttoo 
between  third  persons,  though  he  Is  apprehensive 
of  danger  to  himself  from  their  disclosure.    Jbtd. 

So  a  stockholder  in  a  bank  may  be  compelled  to 
testify  in  behalf  of  the  plaintiff  in  an  action 
against  the  bank,  though  his  evidence  may  injuri- 
ously affect  his  interests  as  such  stockholder. 
Dictum  in  City  Bank  v.  Bateman,  7  flarr.  ft  J.  lOl 
a826). 

And  a  witness,  who  is  an  officer  of  a  oorporatioii, 
cannot  refuse  to  furnish  documentary  evidence  ia 
a  Judicial  proceeding,  on  the  ground  that  it  might 
criminate  the  corporation  under  the  Interstate 
commerce  law,  as  corporations  are  not  liable 
criminally  or  exposed  to  penalties  or  forfeitam 
thereunder.  Re  Peasley,  44  Fed.  Rep.  leiU  8  Inters. 
Com.  Rep.  888  a880). 
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necessarily.  But  his  construction  of  the  pro- 
visions in  question  cannot  be  sustained. 
These  provisions  have  received  a  construc- 
tion at 'the  hands  of  this  court  directly  at 
variance  with  that  put  upon  them  by  peti- 
tioner. Sections  1458-1461  of  the  Code  of 
Civil  Procedure  were,  prior  to  the  adoption 
of  the  codes,  a  part  of  the  old  Probate  Act, 
as  sections  116-119 ;  they  are  a  part  of  the 
same  article,  and  relate  to  the  same  subject, 
which  is  expressed  in  the  title  as  **  Embezzle- 
ment and  surrender  of  property  of  the  estate.  ** 
In  the  case  of  Jahn»  v.  JNoUing,  29  Cal.  507. 
this  court  had  occasion  to  construe  section  1 16 
of  the  Probate  Act  (now  section  1458,  Code 
Civ.  Proc.)  upon  the  very  feature  now  in- 
volved. That  was  an  action  by  an  adminis- 
trator to  recover  property  belonging  to  the 
estate  of  his  decedent,  wnich  he  alleged  had 
been  embezzled  by  defendant  and  converted 
to  his  own  use.  The  lower  court  held  that 
the  action  was  brought  under  section  116  of 


the  Probate  Act,  which  alone  gave  plaintiff 
a  remedy  for  the  wrong ;  that  the  statute  was 
penal  in  its  nature,  and  that  the  plaintiff 
was  bound  to  prove  th^  embezzlement  as  al- 
leged, or  fail  in  his  action.  Judgment  hav- 
ing  gone  against  him,  the  plaintiff  appealed, 
and  in  disposins:  of  that  question  the  court 
said :  ^'The  position  that  section  116  affords 
the  exclusive  remedy  for  embezzling  and 
alienating  the  effects  of  the  deceased,  inter- 
mediate the  death  of  the  deceased  and  the 
grant  of  administration,  cannot  be  main- 
tained, unless  that  section  can  be  held  to  be 
a  penal  statute.  .  .  .  The  distinctions 
between  penal  and  remedial  statutes  are  not 
always  clearly  marked,  nor  are  the  authori- 
ties quite  harmonious  where  statutes  very 
similar  in  their  purpose  and  general  terms 
have  been  under  review.  A  penal  statute  is 
one  that  imposes  a  penalty  or  creates  a  for- 
feiture as  the  punishment  for  the  neglect  of 
some  duty,  or  the  commission  of  some  wrong, 


And  the  plaintiff  in  an  action  for  breach  of  cov- 
enant of  warranty  of  title  to  land,  the  breach  con- 
sisting of  tbe  taking  of  the  timber  therefrom,  who 
has  testified  in  bis  own  behalf  tbat  without  the  tim- 
ber it  was  worth  but  10  cents  per  acre,  may  be 
asked  on  croes-examination  if  he  has  not  been  of- 
fered $1  per  acre  for  it,  as  tending  to  show  tbe  bias 
of  the  witneas,    Clark  v.  Zelgler,  86  Ala.  164  (1887). 

And  in  Ragland  v.  Wickware,  4  J.  J.  Marsh.  680 
<1890).  which  was  ao  action  against  a  sheriff  for  an 
alleged  illegal  seizure,  a  person  who  had  previously 
warranted  the  title  of  tbe  property  seized  was  held 
to  k)e  compellable  to  testify,  but  the  decision  was 
placed  upon  the  ground  that  he  would  not  be  lia- 
ble on  his  warranty. 

The  refusal  of  the  court  below,  however,  to  com- 
pel a  witness  to  answer,  who  refuses  on  the  ground 
that  it  might  subject  him  to  a  civil  liability,  is  not 
a  ground  for  reversal  on  appeal,  where  the  answer 
would  have  been  irrelevant  or  inadmissible.  Nay- 
lor  V.  Seemes,  4  GiU  &  J.  278  ( 1882). 

And  even  if  a  witness  is  to  be  regarded  as  priv- 
ileged from  answering  questions  against  his  inter- 
est, the  privilege  would  extend  only  to  refusing 
to  answer  particular  questions,  and  would  not  Jus- 
tify a  refusal  to  testify  at  all.  Judge  of  Probate  v. 
Green,  1  How.  (Miss.)  146  (1884);  Hemphill  v.  Mc- 
Bride,  12  Smedes  &  M.  620  (1848). 

d.  The  contrary  doctrine. 

The  contrary  doctrine,  that  a  witness  cannot  be 
•compelled  to  testify  against  his  own  interests,  has 
been  adopted,  and  seems  to  remain  the  rule  of  con- 
duct in  Connecticut. 

This  was  held  in  Storrs  v.  Wetmore,  Kirby  (Conn.) 
208  (1787);  Starr  v.  Tracey,  2  Root,  528  (1797):  and  Ben- 
jamin V.  Hathaway,  8  Conn.  528  (1821). 
.  And  in  Benjamin  v.  Hathaway,  aupra,  it  was  held 
that  a  sheriff  cannot  be  compelled  to  give  evidence 
for  the  purpose  of  falsifying  his  return,  the  sheriff 
being  liable  by  statute  for  a  false  return,  the  court 
saying  that  in  Its  opinion  the  result  would  be  the 
same  if  the  effect  of  the  testimony  were  merely  to 
subject  the  witness  in  debt. 

And  in  Treat  v.  Browning,  4  Conn.  408, 10  Am. 
Dec  156  (1822).  holdtog  a  certificate  of  the  good 
character  of  another,  given  several  years  before 
by  a  witness  who  testified  on  the  trial  that  his  char- 
acter was  below  the  common  level,  was  admissible 
in  evidence,  the  court  said  that  if  there  had  been 
any  inconsistency  between  the  certificate  and  the 
evidence  the  witneqp  should  have  claimed  his  priv- 
ilege of  exemption  from  testifying  in  disparage- 
ment of  himself,  but  that  the  evidence  was  not 
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subject  to  objection  by  the  party  seeking  to  im- 
peach such  person's  character. 

But  a  witness  is  not  privileged  from  testifying 
where  he  voluntarily  acquired  an  interest  after  the 
interest  of  the  party  in  his  testimony  was  acquired; 
but  he  cannot  be  compelled  to  divulge  matters 
coming  to  his  knowledge  after  he  became  inter- 
ested.   Simons  v.  Payne,  2  Root,  406  (1796). 

And  one  who  executes  a  promissory  note  In  behalf 
of  another,  and  afterwards  gives  bond  conditioned 
that  his  principal  will  prosecute  an  appeal  from  a 
Judgment  on  the  note,  cannot  refuse  to  testify  in 
behalf  of  the  payee  of  the  note  as  to  its  execution 
on  the  ground  that  it  would  be  against  his  interest, 
as  he  voluntarily  assumed  that  interest  after  the 
payee  acquired  an  Interest  in  his  testimony,  and 
did  not  acquire  it  in  the  common  course  of  business 
for  his  own  profit.  Phelps  v.  Riley,  8  Conn.  266 
(1820). 

So  there  are  also  a  number  of  cases  from  other 
states  and  Jurisdictions,  mostly  of  an  early  date, 
holding,  either  directly  or  by  implication,  substan- 
tially the  same  rule  as  the  Connecticut  cases.  But 
though  not  expressly  mentioned,  it  would  seem 
that  all,  or  nearly  all,  of  them  must  be  regarded  as 
overruled  l^  subsequent  inconsistent  deepens. 

Thus,  in  Bank  of  United  States  v.  Washington,  8 
Cranch,  C.  C.  285  (1828),  It  was  held  that  a  book- 
keeper of  a  bank  cannot  be  compelled  to  answer  a 
question,  in  an  action  by  the  bank  for  an  overdraft 
paid  by  mistake,  the  answer  to  which  if  given 
might  render  him  liable  for  the  loss. 

And  in  He  Hill,  6  Ct.  CI.  88  (1870»,  it  was  held  that 
a  witness  should  not  be  required  to  answer  a  ques- 
tion which  in  his  opinion  relates  to  another  suit  in 
which  he  is  claimant,  and  not  to  the  suit  on  trial, 
unless  assurance  is  given  to  the  court  that  it  is  in- 
tended to  elicit  testimony  relevant  to  the  issue. 

But  see  United  States  v.  Grundy,  Re  Stuy  vesant 
Bank,  Re  Trask,  and  Re  Schonberg,  set  forth  su- 
pra in  the  preceding  subdivision. 

So  in  Appleton  v.  Boyd,  7  Mass.  181  (1810),  the 
court  refused  to  sustain  an  objection  to  the  refusal 
of  the  court  below  to  compel  a  person  who  was  in- 
terested In  the  event  of  the  suit  to  testify  therein 
against  his  interests. 

But  see  Massachusetts  cases  set  forth  supra  in 
the  preceding  subdivision. 

So  in  Bell's  Case,  1  Browne  (Pa.)  876  (1811),  it  was 
held  that  a  witness  should  not  be  compelled  to 
answer  a  question  which  might  affect  him  civilly, 
as  well  as  those  which  might  tend  to  criminate  him. 

And  in  Long  v.  Bailie,  4  Serg.  &  R.  222  (1818),  it 
was  held  that  a  witness  cannot  be  excused  from 
52 
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that  concenis  the  good  of  the  public,  and  is 
commaoded  or  prohibited  by  law.  The  law 
generally  first  prescribes  what  shall  or  shall 
not  be  done,  and  then  declares  the  penalty. 
Its  primary  object  is  punishment,  and  to  deter 
others  from  offending  in  like  manner,  though 
it  may  give  the  penalty,  or  some  portion  of 
it,  to  the  person  who  may  prosecute  the  ac- 
tion. Reed  v.  ^orthfield,  13  Pick.  94.  28 
Am.  Dec.  662;  Suffolk  Bank  v.  Worcester 
Bank,  5  Pick.  106 ;  Frohock  v.  Pattee,  38  Me. 
108 ;  Bayard  v.  Smith,  17  Wend.  88 ;  Sedgw. 
Stat.  &  Const.  L.  890."  And  it  was  held 
that  the  section  was  not  penal,  but  purely 
remedial.  Sections  1459  and  1460  are  strictly 
within  the  principles  of  construction  an- 
nounced in  that  case.  They  are  no  more 
penal  in  their  essential  features  than  is  sec- 
tion 1458.  It  is  true  that,  as  urged  by  peti- 
tioner, they  provide  for  pains  and  penalties, 
in  the  way  of  imprisonment  and  damages, 
under  certain  contingencies;  but  the  essen- 


tial distinction  between  these  provisions  and 
a  penal  statute  is  that  the  penalty  is  not  im- 
posed as  a  punishment  for  a  public  wrong, 
but  as  redress  for  a  private  grievance.  And 
it  is  not  unusual  to  find  provisions  of  a  sim- 
ilar character  in  statutes  purely  remedial.  Both 
before  and  since  Johns  v.  Nolting^  supra,  these 
sections  have  several  times  been  under  con- 
sideration by  tne  court.  In  Beckman  v.  Mc- 
Kay, 14  Cal.  250,  the  court  considered  the 
action,  which  was  brought  under  section  116- 
of  the  Probate  Act,  as  in  the  nature  of  an 
action  of  trover  and  conversion ;  and  in  Me*- 
mer  v.  Jenkins,  61  Cal.  151,  it  is  said  •*that 
under  a  statute  very  similar,  if  not  precisely 
like,  sections  1458-1461,  Code  Civ.  Proc, 
the  power  of  a  Judge  of  probate,  in  respect 
of  matters  of  this  kind,  is  analogous  in  its 
extent  and  object  to  the  power  exercised  by 
courts  of  chancery  upon  bills  of  discovery.^ 
Petitioner  relies  largely  in  support  of  his 
position  upon  Boyd  v.   United  SUjies,  116  U. 


tc«tlfyinK  because  he  believes  blmflelf  to  be  inter- 
ested to  the  event  when  in  fact  he  has  no  interest: 
or  when  his  interest  consists  of  a  mere  honorary 
enguRement  to  pay  the  debt  In  suit  if  not  other- 
wise liquidated,  which  could  not  be  enforced  at 
law. 

But  see  subsequent  Pennsylvania  cases  set  forth 
in  the  preoedinfc  subdivision. 

So,  in  Mauran  v.  Lamb,  7  Cow.  174  (1827).  holdlngr 
that  a  party  in  interest  cannot  be  compelled  to 
testify,  the  question  whether  a  witness  can  bo  com- 
pelled to  answer  a  question  when  his  answer  would 
tend  to  subject  him  to  a  civil  suit  was  discussed  but 
not  decided,  thouKh  the  court  seems  to  have  fa- 
vored the  opinion  that  be  could  not. 

And  in  Rhotwell  v.  Morris,  1  N.  J.  L.  284  (1T»4),  It 
was  held  that  bail  is  not  precluded  from  irivlnfr 
evidence  a^rainst  hi9  principal,  but  that  he  cannot 
be  compelled  to  do  so,  though  objection  must  come 
from  him  personally. 

And  in  Helm  v.  Handley,  1  Litt.  (Ky.)  221  (1982',  It 
WHS  said  that  whether  or  not  a  witnecs  has  the 
privilege  of  not  deposing  when  his  own  interests 
may  be  affected,  if  he  does  depose  to  facts  preju- 
dicing them  in  another  controversy,  there  is  no 
Jaw  which  prevents  the  use  of  his  deposition 
therein. 

So  in  Cook  v.  Com,  1  Overt.  840  (1806),  the  rule 
was  laid  down  that  no  one  can  be  obliged  in  a  court 
of  law  to  give  evidence  against  himself. 

But  in  ZoUicotler  v.  Tumey,  6  Yerg.  297  (1884),  it 
was  said  that  in  Cook  v.  Com,  mipra,  something  was 
said  as  to  whether  a  witness  could  be  compelled  to 
testify  when  bis  evidence  would  disclose  that  he 
owed  a  debt,  but  notbing  decided. 

So,  in  Rt  06l>orae,  141  Mass.  807  (1888),  the  court 
refused  to  compel  a  former  member  of  a  board  of 
water  commissioners,  whose  conduct  was  being 
investigated  before  a  committee  of  a  city  council,  to 
give  evidence  which  could  be  used  in  a  suit  subse- 
quently brought  by  the  city  against  him,but  the  de- 
cision was  based  upon  the  ground  that  he  had  been 
removed  from  office,  and  sucb  changes  had  taken 
place  that  the  qu<*8tions  involved  were  mere  moot 
questions,  and  investigation  was  continued  for  the 
sole  purpose  of  procuring  evidence  for  use  in  such 
suit. 

e.  Parties  in  interest. 

At  common  law,  pariies  to  actions  and  parties  in 
Interest  were  also  excused  from  testifying.  This 
rule,  however,  would  seem  to  have  been  based  on 
the  question  of  competency  rather  than  privilege, 
the  evidence  of  the  party  being  excluded  because 
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he  was  not  regarded  as  a  competent  witnew,  and 
not  as  a  protection  against  self-aocusacion;  and 
therefore  the  cases  supporting  it  have  been  omit- 
ted; though  the  following  oases  are  included  as 
bearing  to  some  extent  upon  tlie  question  of  the 
privilege  of  a  witness. 

Thus,  statutory  provisions  that  a  witness  shall 
not  be  excused  from  answering  on  the  ground  that 
the  answer  may  establish  or  tend  toestabllsb  that 
be  owes  a  debt  or  is  otherwise  subject  to  a  civil 
suit  do  not  affect  the  privilege  of  a  party  in  inters 
est  to  refuse  to  testify.  Cook  v.  Spaulding,  1  Hill. 
586  (1841). 

But  a  provision  that  in  civil  actions  a  party  may 
be  examined  as  a  witness  either  in  his  own  behalf 
or  at  the  instance  of  the  opposite  party,  and  that 
no  witness  shall  be  excluded  on  account  of  interest, 
abrogates,  so  far  as  civil  actions  are  concerned, 
the  common-law  principles  that  a  party  to  an 
action  or  a  person  interested  in  the  event  shall  not 
be  permitted  to  give  evidence  in  favor  of  himself, 
and  that  no  man  shall  be  compelled  to  give  evi- 
dence against  himself.  Walsh  v.  Sayre,  52  How. 
Pr.  884  (1868). 

II.  Unreasonable  searches  and  seizures. 

The  provision  of  the  4th  Amendment  of  the  Fled, 
eral  Constitution,  that  the  right  of  the  people  to 
be  secure  in  their  persons,  bouses,  papers,  and  ef- 
fects against  unreasonable  searches  and  seizures, 
shall  not  be  violated,  and  similar  provisions  of  state 
constitutions  have  also  been  frequently  Interposed, 
particularly  in  revenue  matters,  as  a  protection 
against  being  compelled  to  give  evidence  against 
one^s  self. 

Thus,  it  was  said  In  Boyd  v.  United  States.  116  IT. 
S.616. 29  L.  ed.  746  (1885).  and  repeated  in  Couiwei. 
man  v.  Hitchcock,  142  U.  &  547.  85  L.  ed.  lUO.  Z 
Inters.  Com.  Rep.  816  (1891),  that  the  unreasonable 
searches  and  seizures  condemned  in  tiie  Fourth 
Amendment  are  almost  always  made  for  the  pur- 
pose ol  compelling  a  man  to  give  evidence  against 
himself,  which  in  criminal  cases  is  condemned  in 
the  Firth  Amendment,  and  that  no  substantial 
difference  can  be  seen  between  seizing  a  man^ 
private  books  and  papers  to  l>e  used  in  evidence 
against  him,  and  compelling  him  to  be  a  witness 
against  himself. 

And  the  compulsory  production  of  one's  private 
books  and  papers  for  use  in  suits  for  criminal  acts 
or  for  penalties  or  forfeitures  is  compelling  him  to 
be  a  witness  against  himself,  and  is  equivalent  to 
an  unreasonable  search  and  seizure,  within  the 
meaning  of   the  Fourth   Amendment.     Boyd  v. 
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9.  616,  29  L.  ed.  746,  and  Cautuelman  v. 
Hitchcock,  142  U.  8.  547,  35  L.  ed.  1110,  3 
Iiitera.  Com.  Rep.  816.  But  we  think  those 
cases  entirely  distinguishable  in  principle 
from,  and  not  at  all  in  conflict  with,  the 
views  expressed  in  Jcthna  v.  Nolting,  There 
are,  it  is  true,  some  general  expressions  and 
language  in  those  cases  which,  read  without 
reference  to  the  particular  facts  of  those  cases, 
might  be  construed  as  supporting  the  peti- 
tioner's position.  But  when  considered  in 
the  light  of  what  was  before  the  court,  and 
the  premises  from  which  they  were  reason- 
ing, any  seeming  conflict  fades  away.  In 
the  case  of  Boyd  v.  United  States,  a  statute 
declared  that  any  person  who,  with  intent  to 
defraud  the  revenue  of  the  United  States, 
should  commit  or  omit  certain  acts,  should 
for  such  offense  be  fined  in  any  sum  not  ex- 
ceeding 15,000  nor  less  than  $50,  or  lie  im- 
prisoned for  any  time  not  exceedini?  two 
years,  or  both ;  and,  in  addition,  should  for- 


feit the  merchandise  in  respect  to  which  the 
wrongful  acts  were  performed.  Under  this 
statute  an  information  was  filed  against  cer- 
tain goods  charging  an  offense  under  the 
act,  and  asking  tbe  lorfeiture  of  the  goods. 
In  the  course  of  the  proceeding,  Boyd  having 
appeared  as  a  claimant  of  the  property,  and 
denied  any  act  of  forfeiture,  ana  it  being  im- 
portant to  the  government  to  show  the  quan- 
tity and  value  of  the  goods,  a  motion  was 
made  by  the  United  States  district  attorney 
for  an  order  directing  the  claimant  to  bring 
into  court  a  certain  invoice  alleged  to 
be  in  his  possession  and  to  contain  proof 
of  the  truth  of  the  allegations  of  fraud  made 
by  the  United  States.  Such  order  was  made, 
and,  in  obedience  to  it,  the  claimants  pro- 
duced the  invoice,  which  was  used  as  evi- 
dence against  them  on  the  trial.  Speaking 
of  the  character  of  the  proceeding,  it  was 
said  by  the  court  (page  634.  116  U7  S.,  and 
page  752,  29  L.  ea.)  :    **In  this  very  case. 


United  States  and  CounselmaD  v.  Hitchcock, 
supra. 

And  is  within  the  scope  of  tbe  prohibition  of  that 
amend ment  in  all  cases  in  wbich  a  search  and 
seizure  would  be,  as  it  is  a  material  ingredient  and 
effects  the  sole  object  and  purpose  of  search  and 
seizure.    Boyd  v.  United  States,  suprcu 

And  making*  the  nonproduotion  of  books  and 
papers  and  invoices  a  confession  of  tbe  allegations 
wbicbitisclaimed  they  would  prove  if  produced 
is  equivalent  to  their  compulsory  production;  with- 
in the  spirit  and  meaning  of  tbe  constitutional 
prohibition.    Ihid. 

Tbe  constitutional  provision  with  reference  to 
unreasonable  searches  and  seizures,  however,  ap- 
plies to  prevent  investigation  into  private  affairs 
only,  and  does  not  interfere  with  investigation  in- 
to matters  of  a  public  or  quasi  public  nature  or  in 
which  the  public  has  an  interest. 

Thus,  the  Act  of  Congress  of  July  20, 1868,  giving 
supervisors  of  internal  revenue  the  rigbt  to  exam- 
ine such  books  and  papers  as  show  the  operation 
of  banking  institutions  with  the  public  and  con- 
nected with  the  internal  revenue  of  the  United 
States,  but  not  authorizing  investigation  into  any 
of  their  private  affairs,  is  not  repugnant  to  tbe 
Fourth  Amendment  of  tbe  Federal  Constitution. 
Stanwood  v.  Green.  2  Abb.  (U.  8.)  184  (1870). 

And  in  United  States  v.  Three  Tons  of  Coal.  6 
lUss.  879  (1875).  it  was  held  tbat  tbe  Fourth  Amend- 
ment of  the  Federal  Constitution  is  intended  for 
tbe  protection  of  purely  private  rights,  and  does 
not  apply  to  a  seizure  of  books  and  papers  in  a  pro- 
ceeding against  a  distillery  for  forfeiture  under 
the  revenue  laws,  as  the  books  and  papers  called 
for  pertain  to  a  business  in  which  the  government 
as  a  supervising  power,  under  tbe  revenue  laws, 
has  an  interest,  the  business  being  regulated  by 
law. 

This  case  is  overruled,  however,  so  far  as  it  holds 
that  a  compulsory  disclosure  can  be  required  in  an 
Mction  for  a  forfeiture.  See  Boyd  v.  United  States. 
jwpra. 

And  this  provision,  like  that  with  relation  to 
eompeUinga  person  to  be  a  witness  against  him- 
self, applies  to  criminal  actions  and  proceedings 
for  penalties  and  forfeitures  only,  and  has  no  ap- 
plication to  civil  proceedings.  Re  Meador,  1  Abb. 
(U.  8.)  817  a8«9);  Re  Strouse,  1  8awy.  806  (1871). 

Account  books,  letters,  and  otbcr  documents 
seized  under  a  search  warrant  issued  prior  to  the 
Institution  of  a  suit  to  recover  duties  and  penalties 
for  illegal  importation,  for  the  purpose  of  tbe  dis- 
covery of  fraud  upon  the  revenue,  are  admissible 
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in  evidence  therein  without  reference  to  tbe  ques- 
tion of  tbe  legality  of  the  search  warrant.    Stock- 
well  V.  United  States,  3  Cliff.  284(1870). 
\ 
III.  Right  of  trial  by  jury. 

The  claim  has  been  made,  but  not  sustained,  that 
certain  statutory  requirements  as  to  compulsory 
examinations  and  production  of  books  and  papers 
in  revenue  matters  were  in  contravention  of  the 
constitutional  right  of  trial  by  jury. 

Tbus,  the  Act  of  Congress  of  June  22, 1874,  provid- 
ing tbat  the  claimant  or  defendant  in  a  proceeding 
arising  under  the  revenue  laws  may  be  required 
to  produce  his  books,  invoices,  and  papers  for  ex- 
amination, or  in  default  thereof  tbe  allegations 
wbich  it  is  claimed  they  would  have  established  are 
to  be  taken  as  confessed,  does  not  contravene  the 
provisions  of  tbe  Seventh  Amendment  of  the  Fed- 
eral Constitution  that  in  suit  at  common  law  when 
the  value  in  controversy  shall  exceed  $20  the  right 
of  trial  by  jury  shall  be  preserved,  the  provision 
being  in  the  nature  of  a  penalty  for  refusal  to  pro- 
duce, though  when  tbe  cause  Is  ready  for  trial  the 
claimants  would  have  a  constitutional  rigbt  to 
demand  a  Jury.  United  States  v.  Distillery  No. 
Twenty-Bight,  6  Biss.  483  (1876). 

So  the  proceedings  provided  for  by  the  Act  of 
Congress  of  1868,9  49,  empowering  supervisors  of 
internal  revenue  to  examine  premises  and  issue 
summons  requiring  persons  to  appear  before  them 
and  testify  under  oath  and  produce  books  and 
papers,  etc.,  for  the  purpose  of  the  prevention,  de- 
tection, and  punishment  of  frauds  with  relation  to 
the  collection  of  tuxes,  are  ministerial  and  not  ju- 
dicial, and  not  unconstitutional  as  infringing  the 
right  of  trial  by  jury,  the  summons  provided  for 
not  being  a  judicial  writ  but  a  mere  notice.  Re 
Meador.  1  Abb.  (U.  S.)317  (1889). 

IV.  Dut  procws  of  law. 
So  in  Re  Meador,  1  Abb.  (U.S.)  317  (1860),  protection 
was  sought  under  tbe  constitutional  guaranty  of 
due  process  of  law  with  the  same  result:  it  being 
held  therein  that  the  Act  of  Congress  of  1868,  §  40, 
empowering  supervisors  of  internal  revenue  to  ex- 
amine premises  and  to  issue  summons  requiring 
persons  to  appear  before  them  and  testify  under 
oath  and  produce  books  and  papers,  etc.,  for  the 
purpose  of  the  prevention,  detection,  and  punish- 
ment of  any  frauds  with  relation  to  the  collection 
of  taxes,  and  the  Act  of  July,  1866,  §  9.  providing 
the  mode  of  compelling  obedience  to  tbe  summons, 
are  not  unconstitutional  as  contravening  tbe  Fifth 
Amendment  to  tbe  Federal  Constitution  providing 
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the  ground  of  forfeiture  as  declared  in  the 
12th  section  of  the  Act  of  1874,  on  which  the 
information  is  based,  consists  of  certain  acts 
of  fraud  committed  against  the  public  reve- 
nue in  relation  to  imported  merchandise, 
which  are  made  criminal  by  the  statute,  and 
it  is  declared  that  the  offender  shall  be  fined 
not  exceeding  $5,000  nor  less  than  $50,  or  be 
imprisoned  not  exceeding  two  years,  or  both ; 
ana,  in  addition  to  such  fine  such  merchan- 
dise shall  be  forfeited.  These  are  the  penal- 
ties afiSxed  to  the  criminal  acts,  the  forfeiture 
sought  by  this  suit  being  one  of  them.  If 
an  indictment  had  been  presented  against  the 
claimants,  upon  conviction  the  forfeiture  of 
the  goods  could  have  been  included  in  the 
judgment.  If  the  government  prosecutor 
elects  to  waive  an  indictment,  and  to  file  a 
civil  information  against  the  claimants — that 
is.  civil  in  form— can  he  by  this  device  take 
from  the  proceeding  its  criminal  aspect  and 
deprive  the  claimants  of  their  immunities 
as  citizens,  and  extort  from  them  a  produc- 
tion of  their  private  papers,  or,  as  an  alter- 
native, a  confession  of  euilt?  This  cannot 
be.  The  information,  though  technically  a 
civil  proceeding,  is  in  substance  and  effect 
a  criminal  one.  ...  As.  therefore,  suits 
for  penalties  and  forfeitures  incurred  by  the 
commission  of  offenses  against  the  law  are 
of  this  quasi  criminal  nature,  we  think  that 
they  are  within  the  reason  of  criminal  pro- 


ceedings for  all  the  purposes  of  the  Fourth 
Amendment  of  the  Constitution,  and  of  that 
portion  of  the  Fifth  Amendment*  which  de- 
clares that  no  person  shall  be  compelled  in 
any  criminal  case  to  be  a  witness  against 
himself.     .     .     ." 

The  difference  in  character  between  the 
proceeding  under  discussion  there  and  the 
proceeding  complained  of  here  by  petitioner 
was,  however,  recognized  in  the  same 
opinion  in  the  following  language  (page 
624,  116  U.  8.,  and  749,  29  L.  ed.>  : 
"The  entry  upon  premises,  made  by  a 
sheriff  or  other  officer  of  the  law,  for  the 
purpose  of  seizing  goods  and  chattels  by  vir- 
tue of  a  judicial  writ,  such  as  an  attachment, 
a  sequestration,  or  an  execution,  is  not  with- 
in the  prohibition  of  the  Fourth  or  Fifth 
Amendment,  or  any  other  clause  of  the  Con- 
stitution ;  nor  is  the  examination  of  a  de- 
fendant under  oath  after  an  ineffectual  exe- 
cution, for  the  purpose  of  discovering  secreted 
property  or  credits,  to  be  applied  to  the  pay- 
ment of  a  judgment  against  him,  obnoxioaa 
to  those  amendments.  But,  when  examined 
with  care,  it  is  manifest  that  there  is  a  total 
un likeness  of  these  official  acts  and  proceed- 
ings to  that  which  is  now  under  considera- 
tion. In  the  case  of  stolen  goods,  the  owner 
from  whom  they  were  stolen  is  entitled  to 
their  possession,  and  in  the  case  of  excisable 
or  dutiable  articles,  the  government  has  an 


that  no  one  shall  be  deprived  of  Ufe,liberty,or  prop- 
erty without  due  process  of  law. 

And  in  Re  Piatt  &  Boyd.  7  Ben.  261  (1874),  It  was 
held  that  the  Act  of  Congrees  of  March  2, 1867.  9  2. 
authorizing  the  entry  into  any  place  or  premises 
where  any  invoices,  books,  or  papers  are  deposited 
relating  to  merchandise  with  respect  to  which 
fraud  upon  the  revenues  is  alleged  to  have  been 
committed,  and  the  seizure,  examination,  and  re- 
tention thereof,  is  a  provision  in  aid  of  the  due 
enforcement  of  the  revenue  laws  and  not  repug- 
nant to  the  provision  of  the  Federal  Constitution 
that  no  person  shall  be  deprived  of  life,  liberty,  or 
property  without  due  process  of  law. 

V.  IHstinciUtn  between  civil  land  criminal  or  pencd 
proceedings. 

Constitutional  prohibitions  against  compelling  a 
person  to  be  a  witness  against  himself  and  against 
unreasonable  searches  and  seizures  having  been 
held  to  bo  applicable  to  penal  and  criminal  pro- 
ceedings only,  it  becomes  necessary,  when  the 
question  arises,  to  determine  the  character  of  the 
proceeding  in  which  the  evidence  is  sought  or  de- 
signed to  be  used,  the  availability  of  the  constitu- 
tional prohibition  depending  upon  whether  it  is 
remedial  or  penal  in  its  nature. 

This  was  the  question  upon  which  the  principal 
case  turned,  and  the  distinction  there  drawn,  that 
compulsory  disclosures  may  be  required  where  the 
proceeding  is  purely  remedial  and  the  penalty,  if 
any.  is  not  imposed  as  a  punishment  for  a  public 
wrong,  but  as  a  redress  for  a  private  grievance, 
but  not  where  the  primary  object  of  the  penalty  or 
forfeiture  is  punishment  for  a  violation  of  duty  or 
a  public  wrong  and  to  deter  others  from  offending 
In  a  like  manner,  seems  to  accord  with  the  author- 
ities on  the  subject. 

Thug,  a  proceeding  to  forfeit  a  person's  goods  for 
an  offense  against  the  laws,  though  civil  in  form, 
and  whether  in  rem  or  in  personam^  is  a  criminal 
case  within  the  meaning  of  the  Fourth  and  Fifth 
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Amendments  to  the  Fedei-al  Constitution  prohibit- 
ing unreasonable  searches  and  seizures  and  pro- 
viding that  no  person  shall  be  compelled  in  any- 
criminal  case  to  be  a  witness  against  himself.  Boyd 
V.  United  States,  116  U.  S.  616.  29  L.  ed.  746  (188S). 

In  that  case  the  rule  was  applied  to  a  proceeding 
to  establish  a  forfeiture,  pursuanc  to  the  Act  of 
Congress  of  June  22, 1874,  112.  of  goods  alleged  to 
have  been  fraudulently  imported  without  payment 
of  duties  In  which  an  order  was  made  requiring  the 
claimant  of  the  goods  to  produce  certain  invoices 
for  Inspection  and  introduction  in  evidence,  which 
was  held  to  be  erroneous  and  illegal.    Urid. 

And  the  Act  of  Congress  of  June  22,  1874,  au- 
thorizing courts  of  the  United  States  in  revenue 
cases,  on  motion  of  the  government  attorney,  to 
require  the  defendant  or  claimant  to  produce  in 
court  his  private  l>ooks,  invoices,  and  papers,  or 
else  the  allegations  of  the  attorney  to  be  taken  as 
confessed,  is  unconstitutional  and  void  as  applied 
io  suits  for  penalties  or  to  establish  a  forfeiture  of 
the  party's  goods,  as  being  repugnant  to  those  pro- 
visions. fZKd.,  overruling  United  States  v.  llirpe 
Tons  of  Coal,  6  Biss.  879  (1875);  United  States  v.  Dis- 
tiUery  No.  Twenty-Eight,  6  Biss.  483  (1875);  United 
States  V.  Mason,  6  Biss.  368(1875),— as  to  this  point. 

It  is  also  to  be  observed  that  Re  Piatt  &  Boyd 
and  United  States  v.  Hughes,  set  forth  in/.ni, 
and  Stockwell  v.  United  States,  set  forth  «t^pra, 
under  UnreaaonabU  warches  and  seUurcR,  are  also 
overruled  by  Boyd  v.  United  States,  mipro.  so  far 
as  they  uphold  the  compulsory  production  of  pa- 
pers in  proceedings  for  a  penalty  or  forfeiture. 

So,  an  investigation  by  a  grand  Jury  as  to  whetb^* 
there  has  been  a  violation  of  the  interstate  com- 
merce act  is  a  criminal  case  within  the  meaning  of 
the  Fifth  Amendment  of  the  Federal  Constitu- 
tion providing  that  no  person  shall  be  compelled  in 
a  criminal  case  to  l>e  a  witness  against  himself. 
Counselman  v.  Hitchcock,  142  U.  S.  547,  85  L.  ed. 
1110, 8  Inters.  Com.  Rep.  816  (1801). 

And  an  action  for  a  penalty  under  the  Contract 
Labor  Law  of  1886, 18,  providing  that  such  penalties 
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interest  in  them  for  the  payment  of  the  du- 
ties thereon,  and  until  such  duties  are  paid, 
has  a  right  to  keep  them  under  observation, 
or  to  pursue  and  dng  them  from  conceal- 
ment ;  and  in  the  case  of  goods  seized  on  at- 
tachment or  execution,  the  creditor  is  entitled 
to  their  seizure  in  satisfaction  of  his  debt ; 
and  the  examination  of  a  defendant  under 
oath  to  obtain  a  discovery  of  concealed  prop- 
erty or  credits  is  a  proceeding  merely  civil 
to  effect  the  ends  of  justice,  and  is  no  more 
than  what  the  court  of  chancery  would  di- 
rect on  a  bill  for  discovery."  In  the  Coun- 
selman  Casey  which  was  a  case  growing  out 
of  the  refusal  of  Counsel  man  to  testify  l^fore 
a  grand  jur^r  upon  an  investigation  of  al- 
leged violations  of  **  An  act  to  regulate  com- 
merce, "  on  the  ground  that  his  answers  might 
tend  to  criminate  him,  the  court  held  it  was 
within  the  principles  announced  in  the  Boyd 
Case,  and  reafiQrmed  those  principles.  The 
case  of  Lees  v.  United  States,  150  U.  8.  476, 
37  L.  ed.  1150,  is  another  case  falling  strictly 
within  the  principles  of  Boyd  v.  United 
States, 

These  considerations  dispose  of  the  main 
objection  of  petitioner.  The  other  objections 
to  the  constitutionality  of  the  statute  are,  in 
our  judgment,  without  merit.  Nor  is  the 
objection  tenable  that  the  proceeding  in  the 
probate  court  invpl  ves  passing  upon  the  title  to 


property,  and  Is,  on  that  ground,  without 
the  court's  jurisdiction.       Mx parte  Casey,  71 
Cal.  269;  Be  Curry,  25  Hun,  321. 
Writ  denied. 

We  concur :  FitsMrald*  J, ;  Harrison, 
«/.;  Oaroutte,  </.;  Beatty,  Ch,  J, 

MoFarland,  </.  .* 

I  dissent.  This  is  an  original  petition  here 
by  H.  M.  Levy  for  a  writ  of  prohibition  tt> 
be  directed  to  the  superior  court  of  the  city 
and  county  of  San  Francisco,  department  No. 
9,  and  Hon.  J.  V.  Coffev.  judge  thereof, 
commanding  said  court  and  said  Coffey  to 
refrain  from  further  prosecuting  a  certain 
proceeding  instituted  in  said  court  against 
said  petitioner.  An  alternative  writ  was 
issued,  and  on  the  return  dav  the  respondent 
demurred  and  answered,  and  the  matter  waa 
then  submitted. 

It  appears  that  the  administration  of  the 
estate  of  one  Morris  Hoeflich,  deceased,  ia 
pending  in  the  court  of  respondent,  sitting 
as  a  probate  court,  and  that  one  Solomon 
Hoeflich  is  administrator  of  said  estate.     On 

the day  of  June,  1898,  the  said  Solomon 

Hoeflich,  as  such  administrator,  filed  in  said 
court,  in  the  matter  of  said  estate,  a  certain 
writing,  or  petition,  the  contents  of  which 
are  substantially  these  :  It  is  therein  averred 
that,  from  information  derived  from  persons 


may  be  sued  for  as  debts  of  like  amount  are  now 
recovered,  tbouffh  civil  in  form  is  criminal  in  na- 
ture, and  one  in  which  the  defendant  is  entitled 
to  protection  under  the  Fifth  Amendment  of  the 
Federal  Ck>n8titution.  Lees  v.  United  States,  150  U. 
S.  476, 37  L.  ed.  1150  a893). 

So,  a  summary  proceeding  under  Cal.  Pen.  Code, 
8  772,  for  the  removal  of  a  sheriff  from  office  is  a 
criminal  prooeedinir  in  which  the  defendant  has 
constitutional  protection  against  beingr  compelled 
to  be  a  witness  against  himself,  removal  from  of- 
fice being  a  punishment  for  wrongdoing.  Thurs- 
ton V.  Clark  (Cal.)  40  Pac.  Rep.  486  (1896). 

And  an  inquisitorial  examination  under  oath  of  a 
United  States  marshal  who  had  assisted  in  'Eielect- 
ing  and  making  up  a  list  of  Jurors  for  the  trial  of  a 
criminal  cause,  had  upon  a  challenge  to  the  panel 
of  Jurors,  whose  official  conduct  Was  impeached  by 
the  challenge  and  who  is  charged  with  misconduct 
which  might  amount  to  an  indictable  offense  or 
furnish  grounds  for  his  removal  or  impeachment, 
infringes  the  spirit  if  not  the  letter  of  the  provi' 
sion  of  the  Fifth  Amendment  to  the  Federal  Con- 
stitution that  no  person  shall  be  compelled  in  a 
criminal  case  to  be  a  witness  against  himself,  and  is 
repugnant  to  the  principles  of  personal  liberty 
embodied  in  the  common  law.  United  States  v. 
ColUns,  1  Woods,  C.  C.  499  (1873j. 

And  in  Jackson  v.  Humphrey,  1  Johns.  498  (1806), 
It  was  said  that  a  public  officer  would  not  be  k>ound 
to  answer  any  questions  impeaching  the  integrity 
of  his  conduct  as  such. 

So  a  proceeding  for  contempt  against  a  person 
charged  with  inducing  witnesses  to  absent  them- 
selves and  avoid  process  is  one  in  which  the  person 
charged  cannot  be  required  to  testify  in  proof  of 
the  charge  as  he  would  be  thereby  required  to 
criminate  himself,  the  contempt  being  a  statutory 
crime.    Re  Nlckell,  47  Kan.  734  (1892). 

And  a  person  accused  of  contempt  of  court  can- 
not be  compelled  to  submit  to  examination  as  a 
witness  on  the  hearing  of  an  order  to  show  cause 
why  he  should  not  be  punished  therefor,  under 
CaL  Const,  art.  1,  $  13,  providing  that  no  person 
shall  be  compelled  in  a  criminal  case  to  be  a  wit-  I 
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ness  against  himself,  contempt  of  court  being  a 
public  offense.  El  parte  Gould,  99  Cal.  360,  21  L. 
R.  A.  751  (1888). 

The  Act  of  Congress  of  March  2, 1867, 1 2,  author- 
izing the  entry  into  any  place  and  premises  where 
any  invoices,  books,  or  papers  are  deposited  relat- 
ing to  merchandise  with  respect  to  which  fraud 
upon  the  revenue  is  alleged  to  have  been  commit- 
ted, and  the  seizure,  examination,  and  retention 
thereof,  however,  is  a  provision  In  aid  of  the  due 
enforcement  of  the  revenue  laws  and  not  repug- 
nant to  the  Fourth  Amendment  to  the  Federal 
Constitution  providing  that  the  right  of  the  people 
to  be  secure  against  unreasonable  searches  and 
seizures  shall  not  be  violated.  Re  Piatt  &  Boyd,  7 
Ben.  261  (1874). 

And  proceedings  under  the  Act  of  Congress  of 
Juno  30,1864,88  amended  by  the  Act  of  July  18, 
1868,  to  compel  the  production  of  books  and  the 
giving  of  evidence  before  the  assessor  concerning 
assessments  under  the  internal  revenue  acts,  are 
civil  and  not  criminal  proceedings,  and  do  not  con- 
travene the  provision  of  the  Fourth  and  Fifth 
Amendments  of  the  Federal  Constitution  protect- 
ing the  people  against  unreasonable  searches  and 
seizures,  and  being  compelled  in  a  criminal  case  to 
be  witnesses  against  themselves.  Re  Strouse,  1 
Sawy.  605  (1871). 

And  the  proceedings  provided  for  by  the  Act  of 
Congress  of  1868,  §  49,  empowering  supervisors  of 
internal  revenue  to  examine  premises  and  issue 
summons  requiring  persons  to  appear  before  them 
and  testify  under  oath  and  produce  books  and 
papers,  etc.,  for  the  purpose  of  the  prevention,  de- 
tection, and  punishment  of  frauds  with  relation  to 
the  collection  of  taxes,  and  the  Act  of  July,  1866, 
6  9,  providing  the  mode  of  compelling  ot)edience 
thereto,  are  civil  and  not  criminal  proceedings, 
and  not  within  the  prohibition  of  the  Fourth  and 
Fifth  Amendments  of  the  Federal  Constitution, 
and  such  acts  are  not  unconstitutional.  Re 
Meador,  1  Abb.  (U.  S.)  317  (1869). 

So,  in  United  States  v.  Hughes,  12  Blatchf.  563 
(1875),  It  was  held  that  the  discovery  of  evidence 
contemplated  by  the  provision  of  U.  8.  Rev.  Stat. 
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whose  names  said  administrator  is  anwllline 
to  disclose,  he  has  ascertained  that  the  said 
deceased,  Morris  Hoeflich,  prior  to  and  down 
to  the  time  of  his  death.  ^  was  either  a  full 
partner  with  the  said  H.  M.  Levy,  or  en- 
gaged with  him  jointly  in  a  lar^^e  number 
of  transactions"  in  stocks  and  mines  in  Cali- 
fornia and  Nevada,  and  in  other  property, 
**the  exact  natiire  and  extent  of  which  trans- 
actions, and  of  the  real  and  personal  estate 
resulting  therefrom,  can  be  ascertained  by 
an  examination  of  the  said  H.  M.  Levy  and 
other  witnesses  under  oath,  and  by  the  pro- 
duction and  examination  of  books  of  account, 
correspondence  checks,  deeds,  conveyances, 
bonds,  contracts,  and  other  writings  and  doc 
uments  now  in  the  exclusive  possession  of 
said  H.  M.  Levy ;"  and  also  by  examination 
of  other  named  "persons  and  documents,  etc. , 
in  their  possession.  It  is  also  averred  that 
said  Hoettich,  deceased,  before  his  death  rep- 
resented to  a  number  of  persons,  whose  names 
the  administrator  is  unwilling  to  disclose, 
"that  he  was  in  partnership  and  had  large 
joint  interests  with  said  H.  M.  Levy ;"  and 
that  the  fact  that  he  made  such  representa- 
tion "*  confirms  and  strengthens  the  informa- 
tion otherwise  received  by  your  petitioner, 
and  the  conviction  produced  thereby."  It 
is  also  averred  in  geneal  terms  that  said  Levy 
has  concealed,  conveyed  away,  and  disposed 


of  monevs,  etc.,  of  the  said  deceased,  and 
has  in  his  possession  and  within  his  knowl- 
edge deeds  and  other  documents  and  writings 
**  which  contain  evidences  of  and  tend  to  dis- 
close the  rijifht,  title,  interest,  and  claim  of 
the  said  decedent  to  real  and  personal  prop- 
erty," portions  of  said  property  being  par- 
ticularly described.  The  foregoing  are,  in 
brief,  the  material  averments  of  said  peti- 
tion ;  and  it  was  prayed  therein  that  said 
Levy  be  cited  to  appear  before  said  probate 
court  and  undergo  an  examination  under  oath 
as  to  all  the  matters  set  forth  in  said  peti- 
tion, and  subject  all  his  documents,  writings, 
and  papers  to  inspection  and  examination. 
A  citation  was  issued  according  to  the  prayer 
of  the  petition  to  said  Levy,  who  appeared 
and  demurred  to  the  petition;  and,  the  de- 
murrer having  been  overruled,  ne  filed  a 
lengthy  written  verified  answer,  in  which 
he  specifically  denied  all  the  material  aver- 
ments of  said  petition,  and  denied  that  be 
had  any  property  in  which  the  said  decedent 
was  interested,  either  as  a  partner  or  other- 
wise, or  that  he  had  any  documents  or  writ- 
ings of  the  character  all ef;ed  in  said  petition. 
He  also  filed  written  objections  to  any  fur- 
ther proceeding  in  the  matter  of  said  petition 
and  citation  ;  but  the  court  overruled  the  ob- 
jections, and  set  a  day  for  the  examination. 
Whereupon  the  said  I^evy  filed  here  the  pres- 


S  860,  that  no  discovery  or  evidence  obtained  by 
means  of  any  Judicial  proceedinir  from  any  party 
or  witness  sbail  be  f^iven  In  evidence  or  used  aflralnst 
him  for  the  enforcement  of  any  penalty  or  forfeit- 
ure, is  of  a  personal  nature  to  which  the  party  can 
make  oath,  and  not  such  as  may  be  derived  from 
an  examination  of  books  and  papers  seized  under 
a  warrant  issued  in  a  proceeding  for  forfeiture  for 
violation  of  revenue  laws. 

But  see  Boyd  v.  United  States.  116  U.  8.  616,  29  L. 
ed.  746  (1885),  set  forth  supra  in  I.  a.,  Limitation  to 
criminal  proceedings^  and  In  II.,  Unreasomible 
searches  and  seizures. 

And  in  Re  Meador,  supra^  it  was  said  that  persons 
who  applied  for,  obtained,  and  accepted  a  license 
under  the  revenue  law  subsequent  to  the  enact- 
ment of  the  Act  of  Congress  of  1868,  9  49,  em- 
powering the  supervisors  of  revenue  to  examine 
premises  and  issue  summons  requiring  persons 
to  appear  before  them  and  testify  under  oath 
and  produce  books  and  papers,  etc..  for  the 
purpose  of  prevention,  detection,  and  punishment 
of  frauds  with  relation  to  the  collection  of  taxes, 
impliedly  contracted  to  be  governed  by  existing 
provisions  of  law  affecting  the  business  licensed, 
and  cannot  afterwards  impugn  the  constitutional- 
ity of  that  act  or  refuse  to  obey  its  provisions. 

But  see  Boyd  v.  Dnited  States,  supra,  in  which  a 
somewhat  similar  provision  was  permitted  to  be 
questioned  under  similar  circumstances. 

So  the  vendor  of  an  infringing  device  is  not  ren- 
dered incompetent  to  prove  its  purchase  and  use 
by  persons  to  whom  he  has  sold  it  In  a  suit  for  In- 
frlnirement  to  which  he  Ih  not  a  party,  by  U.  8.  Rev. 
Stat.  98  4919,  4921,  empowering  the  court  in  its  dis- 
cretion to  impose  additional  damages  against  an 
infringer  as  violating  the  constitutional  pro- 
vision that  no  person  shall  be  compelled  In  any 
criminal  case  to  be  a  witness  against  himself,  on 
the  ground  that  he  may,  under  such  sections,  sub- 
ject himself  to  penalties  and  forfeitures  in  hn  ac- 
counting with  the  complainant.  Masseth  v.  John- 
ston, 59  Fed.  Rep.  618  (1892). 

And  a  proceeding  in  which  a  county  treasurer  Is 
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subpoenaed  before  a  committee  appointed  by  a 
board  of  supervisors  to  answer  interrogatories 
concerning  moneys  in  his  hands  pursuant  u>  New 
York  Laws  of  1858,  chap.  190.  9  3,  Is  not  a  criminal 
case  within  the  provision  of  the  New  York  Consti- 
tution, art  1,  fi  6.  that  no  person  shall  be  compelled 
in  a  criminal  case  to  be  a  witness  against  himself. 
He  Dickinson,  58  How.  Pr.  260  (1879). 

So,  in  People  v.  Board  of  Police  Comrs.,  32  N.  Y. 
S.  R.  8SH  (1800),  it  was  held  that  a  police  offic<*r 
charged  with  conduct  unbecoming  an  officer  id 
that,  he  engaged  in  an  altercation  with  another  offi- 
cer, cannot  refuse  to  testify  as  the  first  witoean 
on  the  investigation  upon  the  ground  that  he  can- 
not be  compelled  to  be  a  witness  against  himself, 
as  the  investigation  was  not  a  criminal  proceed- 
ing. 

Daniels,  J.,  dissented  from  this  detennlnatlon. 
however,  on  the  ground  that  the  prooeediog  wax 
one  for  the  forfeiture  of  an  oflSce,  but  the  decision 
was  affirmed  by  the  court  of  appeals  in  123  N.  Y. 
612. 

And  It  would  appear  that  the  prohibition  would 
apply  only  to  violations  of  public  law,  and  not  to 
violations  of  city  ordinances. 

Thus,  in  Orteley  v.  Hamman,  12  Colo.  99  a888X,  in 
which  the  question  was  whether  or  not  the  city 
had  a  right  to  appeal,  it  was  held  that  a  prosecu- 
tion for  the  violation  of  a  city  ordinance  is  a  civil 
and  not  a  criminal  action,  within  Colo.  Code,  f  669. 
deflniog  crimes  and  misdemeanors  to  oonstot  of 
violations  of  public  law,  though  punishable  by  fine 
and  imprisonment. when  not  punishable  by  general 
statute. 

And  it  was  also  held  that  the  phrases  ''crlmfnaJ 
prosecution,^*  '^criminal  case,^^  etc..  In  the  Colorado 
Constitution  do  not  refer  to  prosecutions  for  acts 
which  were  not  criminal  at  the  time  of  its  adop- 
tion, or  which  have  not  since  been  declared  crim- 
inal by  statute.    Greeley  v.  Hamman,  suijra. 

See  also,  as  to  distinction  between  remedial  and 
penal  proceedings,  in/ra,  I.,  a  and  b.        F.  H.  R 
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ent  petition  for  a  writ  of  prohibition,  setting 
up  all  the  foregoing  facts,  and  praying  that 
the  respondents  be  restrained  from  proceed- 
ing with  said  examination ;  and  he  contends 
that  said  proposed  examination  is  beyond  the 
jurisdiction  of  said  court,  and  that  certain 
provisions  of  the  code  of  civil  procedure, 
upon  which  he  contends  the  proceeding  is 
based,  are  unconstitutional  and  void. 

The  proceeding  sought  to  be  prohibited,  if 
valid  at  all,  must  rest  for  its  validity  upon 
sections  1459  and  1460  of  the  Code  of  Civil 
Procedure.  Our  general  law  of  procedure  is 
averse  to  proceedings  which  are  in  their  char- 
acter inquisitorial.  The  only  provision  in 
the  code  of  civil  procedure  in  the  nature  of 
a  bill  of  discovery,  other  than  said  sections 
1459  and  1460,  is  contained  in  section  1000, 
which  provides  that  "any  court  in  which  an 
action  is  pending,  or  a  judge  thereof  may, 
upon  notice,  order  either  party  to  give  to  the 
other,  within  a  specified  time,  an  Inspection 
and  copy  or  permission  to  take  a  copy  of 
entries  of  accounts  in  any  book,  or  of  any 
document  or  paper  in  his  possession,  or  un- 
der his  control,  containing  evidence  relating 
to  the  merits  of  the  action  or  the  defense 
thereto;"  and  the  proceeding  here  in  ques- 
tion is  certainly  not  under  that  section.  Of 
course,  the  probate  court  would  have  no  ju- 
risdiction over  any  action  to  determine  con- 
flicting rights  of  property  between  the  estate 
of  Hoeflich  and  the  petitioner  herein,  H.  M. 
Levy.  Moreover,  no  such  action  is  pend- 
ing. 

Sections  1459  and  1460,  above  referred  to, 
are  as  follows : 

**  Section  1459.  If  any  executor,  adminis- 
trator, or  other  person  interested  in  the  estate 
■  of  a  decedent,  complains  to  the  superior  court 
or  a  judge  thereof,  on  oath,  that  any  person 
is  suspected  to  have  concealed,  embezzled, 
smuggled,  conveyed  away,  or  disposed  of 
any  moneys,  goods,  or  chattels  of  the  dece- 
dent, or  has  in  his  possession  or  knowledge 
any  deeds,  conveyances,  bonds,  contracts,  or 
other  writings,  which  contain  evidences  of 
or  tend  to  disclose  the  right,  title,  interest, 
or  claim  of  the  decedent  to  any  real  or  per- 
sonal estate,  or  any  claim  or  demand,  or  any 
lost  will,  the  said  court  or  judge  may  cite 
such  person  to  appear  before  such  court,  and 
may  examine  him  on  oath  upon,  the  matter 
of  such  complaint.  If  such  person  is  not  in 
the  county  where  the  decedent  dies,  or  where 
letters  have  been  granted,  he  may  be  cited 
and  examined  either  before  the  superior  court 
of  the  county  where  he  is  found,  or  before  the 
superior  court  of  the  county  where  the  dece- 
dent dies,  or  where  letters  have  been  granted. 
But  if,  in  the  latter  case,  he  appears  and  is 
found  innocent,  his  necessary  expenses  must 
be  allowed  him  out  of  the  estate. 

**  Section  1460.  If  the  person  so  cited  re- 
fuses to  appear  and  submit  to  an  examina- 
tion, or  to  answer  such  interrojfatories  as 
may  be  put  to  him  touctiing  the  matters  of 
the  complaint,  the  court  may,  by  warrant  for 
that  purpose,  commit  him  to  the  county  jail, 
there  to  remain  in  close  custody  until  he 
submits  to  the  order  of  the  court,  or  is  dis- 
charged according  to  law.  If,  upon  such  ex- 
amination, it  appears  that  he  has  concealed, 
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embezzled,  smuggled,  conveyed  away,  or 
disposed  of  any 'moneys,  goods,  or  chattels 
of  the  decedent,  or  that  he  has  in  his  posses- 
sion or  knowledge  any  deeds,  conveyances, 
bonds,  contracts,  or  other  writings  contain- 
ing evidences  of  or  tending  to  disclose  the 
right,  title,  interest,  or  claim  of  the  dece- 
dent to  any  real  or  personal  estate,  claim,  or 
demand,  or  any  lost  will  of  the  decedent,  the 
court  may  maKC  an  order  requiring  such  per- 
son to  disclose  his  knowledge  thereof  to  the 
executor  or  administrator,  and  may  commit 
him  to  the  county  jail,  there  to  remain  un- 
til the  order  is  complied  with  or  he  is  dis- 
charged according  to  law ;  and  all  such  in- 
terrogatories and  answers  must  be  in  writing, 
sign^  by  the  party  examined,  and  filed  in 
the  court.  The  order  of  such  disclosure 
made  upon  such  examination  shall  be  prima 
facie  evidence  of  the  right  of  the  executor 
or  administrator  to  such  property  in  any  ac- 
tion brought  for  the  recovery  thereof ;  and 
any  judgment  recovered  therein  must  be  for 
double  the  value  of  the  property  as  assessed 
by  the  court,  or  jury,  or  for  return  of  the 
property  and  damages  in  addition  thereto, 
equal  to  the  value  of  such  property.  In  ad- 
dition to  the  examination  of  the  party,  wit- 
nesses may  be  produced  and  examined  on  ei- 
ther side."^ 

It  is  contended  by  petitioner  herein  that 
these  provisions  are  in  contravention  of  sec- 
tion 13  of  article  1  of  the  State  Constitution, 
which  provides  that  "no  person  shall  .  .  . 
be  compelled  in  any  criminal  case  to  be  a 
witness  against  himself;"  and  of  section  19 
of  the  same  article,  which  provides  that  **  the 
right  of  the  people  to  be  secure  in  their  per- 
sons, houses,  papers,  and  effects,  against  un- 
reasonable seizures  and  searches,  shall  not  be 
violated."  He  also  contends  that  they  con- 
travene section  11  of  said  article,  which  pro- 
vides that  "all  laws  of  a  general  nature  shall 
have  a  uniform  operation,"  and  section  25 
of  article  4,  which  provides  that  no  special 
law  shall  be  passed  "regulating  the  practice 
of  courts  of  justice,"  for  the  reason  that  they 
give  special  privileges  to  administrators  over 
other  litigants.  It  is  also  contended  that 
the  probate  court  could  not  make  the  orders 
sought  here  to  be  restrained  without  passing 
upon  rights  of  property  between  the  estate 
of  Hoeflich  and  said  Levy,  which  it  has  no 
jurisdiction  to  do. 

I  shall  not  discuss  any  of  the  above  posi- 
tions taken  by  petitioner,  except  the  first  two. 
The  two  provisions  that  a  person  shall  not 
be  compelled  to  be  a  witness  against  him- 
self in  a  criminal  case,  and  shall  be  secure 
against  unreasonable  seizures  and  searches, 
are  so  akin  to  each  other  that  they  are  both 
covered  by  those  judicial  decisions  and  con- 
stitutional inhibitions  which  have  estab- 
lished the  personal  rights  and  liberties  of 
Englishmen  and  Americans.  A  compulsory 
prcS notion  of  a  man's  private  papers  is,  in 
effect,  compelling  him  to  be  a  witness  against 
himself.  It  will  be  sufficient,  however,  in 
this  case,  to  particularly  consider  only  the 
first  of  these  two  provisions,  although  the 
second  is  necessarily  involved.  And,  T)asing 
our  decision  on  that  provision,  I  am  of  the 
opinion  that  upon  the  principles  announced, 
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and  the  decisions  made  by  the  Supreme  Court 
of  the  United  States  in  the  cases  of  Boyd  v. 
United  States,  116  U.  8.  616,  29  L.  ed.  746 ; 
Counselman  v.  Hitchcock,  142  U.  8.  547,  36 
L.  ed.  1110,  8  Inters.  Com.  Rep.  816;  and 
Lees  V.  United  States,  150  U.  8.  476,  87  L. 
ed.  1150,-— the  contention  of  petitioner  must 
be  sustained,  and  that  the  writ  of  prohibition 
should  issue  as  prayed  for.  If  the  proceed- 
ing in  the  probate  court  sought  here  to  be 
restrained  were,  in  form,  a  "criminal  case," 
there  could  be  no  plausible  contention  that, 
in  view  of  section  18  of  article  1  of  the  state 
Constitution,  the  petitioner  could  be  com- 
pelled to  be  a  witness  against  himself.  But 
in  the  Boyd  Case  it  was  held  that  the  Fourth 
and  Fifth  Amendments  to  the  Federal  Con- 
stitution^which  are  similar  to  said  sections 
18  and  19  of  our  state  Constitution— applied 
to  a  proceeding  to  recover  a  penalty  or  for- 
feiture, although  the  proceeding  was  not 
criminal  in  form.  That  was  a  suit  to  forfeit 
Boyd's  property  for  an  alleged  violation  of 
a  revenue  law,"  and  the  court  held  that  to 
compel  him  to  produce  books  and  papers 
as  evidence  airainst  him  was  a  violation  of 
said  amendments.  The  court  says  that  suits 
for  penalties  and  forfeitures  **are  within  the 
reason  of  criminal  proceedings  for  all  the  pur- 
poses of  the  Fourth  Amendment  to  the  Con- 
stitution, and  of  that  provision  of  the  Fifth 
Amendment  which  declares  that  no  person 
shall  be  compelled  in  any  criminal  case  to 
be  a  witness  against  himself."  The  court 
further  says  that  "^  illegitimate  and  unconsti- 
tutional practices  get  their  first  footing  in 
that  way,  namely,  by  silent  approaches  and 
slight  deviations  from  legal  modes  of  pro- 
cedure, "  and  that  "  this  can  only  be  obviated 
by  adhering  to  the  rule  that  constitutional 
provisions  Tor  the  security  of  person  and 
property  should  be  liberally  construed.  A 
close  and  literal  construction  deprives  them 
of  half  their  efficacy,  and  leads  to  gradual 
deprivation  of  the  fight,  as  if  it  consisted 
more  in  sound  than  substance. "  Afterwards 
the  same  court,  in  Counselman  v.  Hitchcock, 
supra,  expressly  approved  the  decision  in  the 
Boyd  Case,  and  declared  that  in  the  Boyd 
Case  it  was  held  that  a  statute  which  author- 
ized a  court  to  require  a  party  to  produce 
his  private  papers  in  court  was  ** unconsti- 
tutional and  void,  as  applied  to  a  suit  for  a 
penalty  or  to  establish  a  forfeiture  of  the 
goods  of  the  party,  because  it  was  repugnant 
to  the  Fourth  and  Fifth  Amendments  of  the 
Constitution;"  and,  furthermore,  that  "it  is 
an  ancient  principle  of  the  law  of  evidence 
that  a  witness  shall  not  be  compelled,  in  any 
proceeding,  to  make  disclosures  or  to  give 
testimony  which  will  tend  to  criminate  him, 
or  to  subject  him  to  fines,  penalties,  or  for- 
feitures." But  the  principle  was  still  more 
directly  decided  in  the  late  case  of  Lees  v. 
United  States,  supra.  That  was  a  civil  action 
brought  by  the  United  States  to  recover  a 
penalty  of '$1,000  for  the  violation  of  an  act 
of  congress  prohibiting  the  importation  of 
aliens  under  contracts  for  labor.  The  cir- 
cuit Court  compelled  Lees,  one  of  the  defend- 
ants, to  become  a  witness  for  the  government, 
against  his  objection  that  the  suit  was  in  the 
nature  of  a  criminal  proceeding,  and  that  he 
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could  not  be  compelled  to  testify ;  and  on 
a  writ  of  error  to  the  United  States  Supreme - 
Court  the  judgment  was  reversed.  The  Su- 
preme Court,  by  Mr.  Justice  Brewer,  Baid : 
"This,  though  an  action  civil  in  form,  is 
unquestionably  criminal  in  its  nature,  and 
in  such  a  case  a  defendant  cannot  be  com- 
pelled to  be  a  witness  against  himself.  It 
IS  unnecessarv  to  do  more  than  to  refer  to  the  - 
case  of  Boyd  v.  United  States,  supra.  The 
question  was  fully  and  elaborately  considered 
.  .  .  in  that  case.  And  within  the  rule 
there  laid  down  it  was  error  to  compel  this 
defendant  to  give  testimony  In  t)ehalf  of  the 
government. " 

It  is  quite  clear  that  said  sections  1459  and 
1460  include  a  "penalty"  within  the  mean- 
ing of  the  authorities  above  noticed.  Indeed, 
the  whole  scope  of  the  proceeding  which  it 
is  their  purpose  t^  authorize  is,  in  Its  nature, 
quasi  criminal.  It  is  founded  upon  the  fact 
that  the  party  to  be  examined  "  is  suspected'' 
of  being  firuilty  either  of  the  embezzlement 
or  smuggHng,  or  of  the  fraudulent  conceal  • 
ment  and  secret  and  unlawful  disposition  of 
property  of  another.  Certain  things  are  to  be 
done  if  he  "is  found  innocent."  But,  if  the 
contrary  is  found,  then  an  order  for  disclos- 
ure is  to  be  made,  which  he  must  obey  or 
be  sent  to  jail.  And  then  it  is  provided  that 
such  order  for  disclosure  shall  be  prima  facie 
evidence  of  the  right  of  the  administrator  to 
the  property  involved  in  any  action  brought 
for  the  recovery  of  such  property ;  and  that 
"any  judgment  recovered  therein  must  be  for 
double  the  value  of  the  property  as  assessed 
by  the  court  or  jury,  or  for  return  of  the  prop- 
erty, and  damages  in  addition  thereto  equal 
to  the  value  of  such  property."  It  is  thus 
sought  to  compel  the  party  examined  to  tes- 
tify, and  to  produce  his  private  papers  lor 
the  purpose  of  furnishing  evidence  upon 
which  may  be  based  an  order  that  will  make 
a  prima  facie  case  against  him  in  an  action  • 
for  a  penalty  which  may  be  of  the  most  grave 
character.  If  he  be  defeated  in  such  action, 
although  he  may  have  defended  it  with  the 
utmost  good  faith,  and  under  an  honest  claim 
of  right,  the  judgment  against  him  will  not 
be,  as  in  ordinary  civil  actions,  for  the  value  - 
of  the  property  or  its  return  with  the  usual 
incidental  damages,  but,  in  addition  to  that, 
the  judgment  "must  be"  for  a  second  full 
value  of  the  property  as  a  penalty,  and  cases 
might  easily  arise  where  the  amount  of  such 
penalty  would  greatly  exceed  the  highest 
fine  provided  as  puni^ment  for  a  crime  by 
any  section  of  the  penal  code.  I  am  satisfit^d. 
therefore,  that  the  said  sections  of  the  code 
are  within  the  inhibition  of  the  constitu- 
tional provision  of  said  section  13  of  the  Con- 
stitution of  the  state.  And,  under  the  rule 
and  the  authorities  above  cited,  a  person  in  ■ 
the  position  of  the  petitioner  cannot  be  com- 
pelled to  give  testimony  or  produce  papers  - 
which  would  tend  to  make  a  case  against 
him,  or  furnish  data  or  links  of  evidence 
favorable  to  such  case.  I  have  just  notice<l 
the  recent  case  of  United  States  v.  James,  re- 
ported in  60  Fed.  Rep.  257,  26  L.  R.  A.  4m, 
in  which  Judge  Grosscup  of  the  United  States 
district  court,  northern  district  of  Illinois, 
in  a  very  interesting  opinion,  discusses  the  - 
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subject  here  under  review  at  great  length. 
In  that  case  the  learned  judge  holds  that  a 
person  cannot  be  compelled  to  testify  or  pro- 
duce documents  that  may  tend  to  criminate 
him,  although  there  be  a  statute  providing 
that  he  shall  not  be  prosecuted  or  punished 
for  the  matter  about  which  his  testimony  is 
sought.  He  holds  that  the  purpose  of  the 
Fourth  and  Fifth  Amendments  was  not  con- 
fined to  the  protection  of  a  witness  against 
**law-inflictea  pains  and  penalties  onlyT"  but 
that  the  purpose  was  "  to  make  the  secrets  of 
memory,  so  far  as  they  brought  one's  former 
acts  within  the  definitions  of  crime,  inviolate 
as  against  judicial  probe  or  disclosure  \^  and 
that  **  the  privilege  of  silence,  against  a  crim- 
inal accusation,  guaranteed  by  the  Fifth 
Amendment,  was  meant  to  extend  to  all  the 
consequences  of  disclosure.''  This  doctrine 
is  perhaps  extreme.  It  may  be  that  a  stat- 
ute exempting  a  witness  from  prosecution 
and  from  any  exposure  to  penalties  or  for- 
feitures for  the  acts  or  things  about  which 
he  is  called  upon  to  testify  might  remove 
him  from  behind  the  constitutional  shield. 
I  have  noticed  the  Jarnes  Case,  however,  be- 
cause it  is  the  latest  judicial  expression  upon 


the  general  subject,  and  because  the  opinion 
discusses  very  fuliv  the  personal  rights  of 
individuals  under  ffnglish  and  American  in- 
stitutions. Of  course,  if  our  views  herein- 
before expressed,  and  the  authorities  therein 
cited,  are  correct,  the  petitioner  herein  can  in- 
voke these  constitutional  principles  equally 
with  one  who  is  a  party  to  an  action  which 
is  strictly  in  form  criminal. 

If  the  administrator  of  the  estate  of  Hoe- 
flich,  deceased,  believes,  from  information 
which  he  has,  that  said  estate  has  a  just  cause 
of  action  against  the  petitioner  herein,  be  has- 
the  privilege  of  bringing  an  action  against 
said  petitioner  in  the  proper  court ;  and  when 
said  action  is  pending  he  may  avail  himself, 
like  other  litigants,  of  the  provisions  of  sec- 
tion 1000  of  the  Code  of  Civil  Procedure  to- 
have  an  inpection  of  such  books,  documents, 
and  papers  in  the  possession  of  said  peti- 
tioner as  the  court  may  deem  proper,  and 
may  also  examine  said  petitioner  as  a  wit- 
ness in  the  case.  I  think  that  a  peremptory 
writ  of  prohibition  should  issue  as  prayed 
for  in  the  petition. 

I  concur :    De  Haven,  J. 
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(. 


.Va.. 


.) 


A  railroad  company  is  not  liable  for  in- 
juries to  a  licensee  by  the  sUdiD?  of  a  bank 
edoug  the  top  of  which  was  a  footpath  which  he 
was  using,  in  consequence  of  the  removal  of  a 
boulder  to  prevent  its  falling  on  the  tracks,  un- 
ices the  person  doing  the  work  knew  that  such 
removal  left  the  path  unsafe  and  failed  to  use 
reasonable  precautions  to  avoid  injury  to  per- 
sons likely  to  use  it,  or  to  notify  them  of  the 
danger. 

(July  18, 1805.) 

ERROR  to  the  Circuit  Court  for  Smyth 
County  to  review  a  judgment  in  favor  of 
plaintiff  in  an  action  brought  to  recover  dam- 
ages for  personal  injuries  alleged  to  have  re- 
sulted from  defendant's  negligence.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Boiling^  A  Stanley*  for  plaintiff 
in  error: 

Deceased  was  on  private  property,  and  in 
assuming  to  himself  the  right  to  go  upon  it  he 
relieved  the  owner  thereof  from  any  care  or  re- 
sponsibility in  his  behalf. 

Vi7ilayson  v.  Chicago,  B.  dh  Q.  R.  Co.  1  Dill. 
579;  lUinois  C.  R.  Co.  v.  Oo^rey,  7  111.  500,  22 
Am.  Rep.  112;  McClarenv.  Indianapolis db  V. 

Note.— For  general  subject  of  liability  for  negli- 
gence In  respect  to  grounds  beside  frequented 
path,  see  note  to  Lepnick  v.  Qaddis  (Miss.)  26  L.  K.  A. 
666. 
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R.  Co.  88  Ind.  319;  Palmer  y.  Chicago,  St.  L.  dk 
P.  R.  Co.  112 Ind.  250;  Cauley  Y.Pittsburgh,  C. 
dh  St.  L.  R.  Co.  98  Pa.  498;  Whart.  Neg. 
pp.  351,  352. 

He  was  not  a  licensee  in  the  true  sense  of  the 
word,  and  if  he  could  be  considered  as  such  in 
any  sense,  on  account  of  the  continued  use  of 
the  path,  it  could  be  only  as  a  bare  or  naked 
licensee,  to  whom  the  defendant  owed  no  dut^, 
and  who  went  upon  its  lands  at  his  own  peril. 

Beach,  Contrib.  Neg.  pp.  26,  57;  Har- 
greates  v.  Deacon,  25  Mich.  1;  Etansmlle  db  T.. 
H.  R.  Co.  V.  Griffin,  100  Ind.  221,  50  Am.  Rep. 
784;  Reardon  v.  Thompson^  149  Mass.  267; 
Whart.  Neg.  p.  851;  1  Thomp.  Neg.  pp.  383, 
861,  §  8;  Hogany.  Chicago,  M.  db  St.  P.  R.  Co. 
59  Wis.  189;  Central  Railroad  v.  Brinson,  70 
Ga.  207;  Parker  v.  Portland  Pub.  Co.  69  Me.  178, 
81  Am.  Rep.  262;  Whittaker's  Smith,  Neg. 
pp.  61  et  seq. ,  and  note;  Cahill  v.  Layton,  57  Wis. 
600,  46  Am.  Rep.  46;  Union  Stock  Yards  dk 
Transit  Co.  v.  Rourke,  10  111.  App.  474;  Met- 
calfe v.  Canard  S.  S.  Co.  147  Mass.  66;  nein- 
lein  V.  Boston  dk  P.  R.  Co.  147  Mass.  186; 
Farisy.  Hoberg,  184  Ind.  269. 

The  mere  fact  that  people  have  frequently 
trespassed  upon  a  railroad  track,  with  no  ef- 
fort by  the  company  to  stop  them,  will  not 
create  any  right  in  the  public. 

Central  Railroad  v.  Brinson,  70  Ga.  207. 

Messrs.  Cole  &  Bell,  for  defendant  in 
error: 

The  court's  instruction  was  a  full,  clear,  and 
accurate  definition  of  a  licensee. 

Davis  V.  Chicago  dt  N.  W.  R.  Co.  58  Wis.  646. 
46  Am.  Rep.  667;  Virginia  Midland  R.  Co.  v. 
White,  84  Va.  498;  Norfolk dkW.  R.  Co.  v.  Car- 
per, 88  Va.  556;  Craves  v.  Thomas,  95  Ind. 
361,  48  Am.  Rep.  727. 
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If  tUe  jury  say  by  their  verdict  that  one  thine 
was  the  cause  of  the  fall,  and  counsel  contend 
that  it  was  not  that  thin^,  but  that  it  was  some 
other  thing,  the  contention  of  the  latter  will 
not  be  considered  or  noticed,  unless  they  can 
show  an  utter  failure  of  all  evidence  support- 
ing the  finding  of  the  jury. 

Va.  Code  1«87,  §  3484;  Barton.  Law  Pr.  Ist 
ed.  p.  221,  §  34,  and  cases  there  cited. 

Cardwell*  J. ,  delivered  the  opinion  of  the 
court : 

This  is  a  writ  of  error  to  a  judgment  of  the 
circuit  court  of  Smyth  county.  The  action 
was  brought  by  the  defendant  in  error  to 
recover  of  the  plaintiff  in  error  damages 
for  alleged  injuries  to  defendant  in  error's 
decedent,  caused  by  the  negligence  of  the 

Elaintiff  in  error ;  and  the  case,  briefly  stated, 
3  as  follows :  George  De  Board,  at  the  time 
of  the  accident  from  which  this  suit  arose, 
occupied  a  blacksmith  shop  on  a  3- acre  lot 
of  ground  lying  on  the  south  side  of  plaintiff 
in  error's  line  of  railroad,  about  1^  miles 
west  of  Marion  station,  and  adjacent  to  a 
private  crossing  called  Hull's  Crossing.  De 
Board,  together  with  the  other  occupants  of 
this  3  acres  of  land,  and  perhaps  other  per- 
sons in  the  neighborhood,  has  been  in  the 
habit  for  a  number  of  years  of  using  a  path 
which  crossed  this  lot  of  ground  lind  ran 
along  the  edge  of  the  railroad  embankment 
or  cut  a  short  distance  to  Hull's  crossing; 
De  Board  using  the  path  chiefly  to  go  over 
and  get  water  from  a  spring  on  the  north  side 
of  the  railroad.  In  the  afternoon  of  December 
fi,  1892,  De  Board  was  found  in  the  ditch  at 
the  bottom  of  the  railroad  embankment  or 
cut,  just  under  where  the  path  ran  along 
on  the  edge  of  the  embankment,  and  near  the 
side  and  at  the  end  of  the  cross- ties  of  the 
company's  railroad,  so  much  injured  that  he 
could  not  stand  alone,  and  was  carried  to 
the  house  of  his  son-in-law,  the  plaintiff 
in  this  case,  where  he,  from  his  injuries, 
died,  as  alleged,  some  time  in  the  following 
January.  This  suit  was  brought  by  his  per- 
sonal representative  at  the  first  March  rules, 
1893,  and  the  declaration  filed  charges  that 
De  Board's  death  was  caused  by  the  careless 
and  negligent  action  of  the  plaintiff  in  error, 
through  its  agents  or  employ^,  in  removing 
rock  and  earth  from  underneath  the  path  in 
question,  leaving  the  surface  of  the  path  un- 
supported, and  thus  making  a  trap  ur  pit- fall 
for  any  one  passing  over  or  along  the  path, 
wherebv  De  Board,  in  passing  along  the  path, 
which  he  had  been  doing  for  a  number  of 
years  past,  broke  through  and  fell  upon  the 
company's  railroad  track  below,  and  received 
the  injuries  from  which  he  afterwards  died. 
At  the  trial  of  the  case  the  court  below  in- 
structed the  jury  as  follows:  "No.  1.  The 
jury  are  the  triors  of  the  facts  as  to  whether 
or  not  George  De  Board  was  a  licensee  on  the 
defendant's  right  of  way.  If  the  jury  believe 
from  the  evidence  that  the  deceased,  George 
De  Board,  when  he  received  his  injuries,  was 
traveling  along  the  footpath  or  way  over  the 
defendant's  land,  which  had  been  long  used 
AS  a  walk  way.  leadine:  to  a  crossing  over 
■defendant's  track,  by  himself  and  certain 
other  individuals,  occupants  of  an  adjoining 
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lot  or  close,  or  by  the  general  public,  with 
the  knowledge  of  the  defendant  company,  aod 
without  any  objection  on  its  part,  then  the 
jury  must  find  that  said  George  De  Board 
was  not  a  trespasser  while  traveling  said 
path,  but  that  he  was  a  licensee,  and  oot 
wrongfully. traveling  said  path.**  "No.  2. 
The  court  further  Instructs  the  jury  that, 
if  they  find  that  George  De  Board  was  travel- 
ing said  path  as  such  licensee,  no  duty  was 
imposed  upon  the  defendant  company  to  keep 
the  said  path  in  good  order  and  repair,  and 
the  said  George  De  Board  traveled  thereon 
at  his  peril.  But  if  the  jury  believe  from 
the  evidence  that  the  defendant  company 
did  carelessly  and  negligently  make  an  ex- 
cavation beneath  said  pathway,  not  open  to 
the  common  observation  of  persons  walk  log 
along  said  path,  and  no  notice  or  warning 
had  been  given  to  said  De  Board,  and  that 
said  De  Board,  while  walking  along  said  path 
or  way  with  due  caution  and  care,  was  in- 
jured and  killed  bv  reason  of  said  excava- 
tion, then  the  said  defendant  company  is  lia- 
ble to  answer  therefor  in  damages.  But  if 
the  jury  believe  from  the  evidence  that  the 
supposed  excavation  complained  of  was  open 
to  the  common  observation  of  those  traveling 
along  said  pathway,  and  that  said  De  Board, 
by  the  exercise  of  ordinary  care,  could  have 
observed  the  same,  and  that  he  carelessly  and 
negligently  stepped  into  said  excavation, 
then  be  was  chargeable  with  contributory 
negligence,  and  is  not  entitled  to  recover.'" 
"No.  3.  And  the  court  instructs  the  jury 
that,  if  they  find  for  the  plaintiff,  in  assessing 
the  damages  they  are  not  limited  to  the 
actual  loss  of  service  of  deceased,  G^rge  De 
Board,  but  they  may  assess  such  sum  as  to 
them  may  seem  fair  and  just,  looking  to  all 
the  circumstances  of  the  case,  not  exceeding 
the  amount  claimed  in  the  declaration.** 

We  are  of  opinion  that  these  instructions 
fairly  expound  the  law  applicable  to  the 
case ;  but  the  question  to  be  determined  here 
is.  Does  the  evidence  in  the  case  sustain  the 
verdict  of  the  jury  in  favor  of  the  defendant 
in  error,  assessing  his  damages  at  $505? 
Though  the  jury  might  have  been  warranted 
in  finding,  from  all  the  circumstances  sur- 
rounding the  case,  that  De  Board  was  a  li- 
censee upon  the  plaintiff  in  error's  prop- 
erty at  the  time  of  his  injury,  plaintiff  in 
error  could  not  be  held  liable  in  dama^  for 
the  injuries  he  sustained,  unless  the  evidence 
showed  that  the  agents  or  employes  of  plain- 
tiff in  error,  having  charge  of  the  repairs  to 
its  railroad  track  at  this  point,  knew  of  the 
dangerous  condition  in  which  the  path  in 
question  was  left  after  the  removal  of  the  rock 
and  earth,  as  allegetl  in  the  declaration.  The 
evidence  in  the  case  shows  that  the  section 
hands  of  the  railroad  company,  a  few  days 
prior  to  the  Injury  of  De  Board,  had  taken 
out  a  rock  immediately  west  (about  one  foot 
west)  of  where  persons  usually  traveling  this 
path  step  over  a  fence  which  ran  to  the  rail- 
road embankment  at  that  point,  because  the 
rock  was  loose  and  dangerous,  and  was  liable 
to  fall  into  the  track  and  cause  the  wreck  of 
trains, — the  person  who  took  out  the  rock, 
testifying  for  the  defendant  in  error,  stating 
that  he  had  been  over  the  path  once  or  twice ; 
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that  he  knew  sotnethiDg  of  the  rock ;  that  he 
took  it  out,  but  did  not  meddle  with  the  path 
after  taking  the  rock  out ;  that  the  rock  was 
loose,  and  thrown  down  with  little  or  no 
exertion,  and  fell  and  rolled  on  the  railroad 
track,  and  rested  against  the  rail.  The  evi- 
dence for  defendant  in  error  further  shows 
that  the  rock,  before  it  was  taken  down,  was 
visible  above  the  ground  for  three  or  four 
inches,  and  dipped  south  under  the  path,  and 
had  often  been  sat  upon  by  one  of  the  wit- 
nesses, and  that  any  one  going  alone  the  path, 
who  took  the  trouble  to  look,  could  have  seen 
the  rock ;  that  from  the  top  of  the  bank  on 
which  the  path  ran  to  the  point  in  the  ditch 
below  where  the  plaintiff's  intestate  was 
found,  in  a  ** perpendicular  line,  was  about 
7  feet,  beincr  measured  to  the  top  of  the  cross- 
ties.  "  This  is  all  the  evidence  that  even  tends 
to  show  that  the  employ 6s  of  the  railroad 
company  had  any  sort  of  knowledge  that  the 
path  in  question  was  left  in  a  dangerous  con- 
dition after  this  rock  had  been  removed  from 
the  bank  as  stated,  and  it  can  ot  be  ques- 
tioned that  it  was  entirely  prober  that  this 
rock  should  have  been  removed.  There  could 
be  no  carelessness  or  negligence  on  the  part 
of  the  plaintiff  in  error,  under  the  circum- 
stances surrounding  the  removal  of  this  rock, 
for  which  it  could  be  held  liable  in  damages 
to  defendant  in  error,  unless  it  be  shown  oy 
satisfactory  proof  that  the  section  hands, 
or  employes,  of  the  company,  when  they 
removed  the  rock,  knew  that  the  path  was 
left  in  an  unsafe  condition,  and  failed  to 
restore  it  to  its  original  state,  or  use  rea- 
sonable precaution  to  avoid  injury  to  those 
likely  to  pass  along  the  path,  or  notify  such 
persons  of  the  danger ;  and  as  the  evidence  in 
this  case  does  not,  in  our  opinion,  sufficiently 
show  that  the  employes  of  the  plaintiff  in 
error  had  knowledge  of  the  dangerous  condi- 
tion of  this  path  after  the  removal  of  the  rock, 
the  verdict  of  the  jury  is  without  sufficient 
evidence  to  sustain  it. 

It  was  therefore  error  in  the  circuit  court 
of  Smyth  county  to  overrule  the  motion  made 
by  plaintiff  in  error  for  a  new  trial  on  the 
ground  that  the  verdict  is  contrary  to  the  law 
and  the  evidence ;  and  for  this  error  its  judg- 
ment must  be  reversed,  and  this  cause  remanded 
for  a  new  trial,  to  be  had  in  accordance  with 
this  opinion. 


LYNCHBURG  NATIONAL   BANK,    Ptff. 
in  Err., 

V, 

SCOTT  BROTHERS  et  al. 
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Usury  ftorminflf  part  of  the  fiioe  of  a  re- 
neiMral  note  discounted  in  the  reirular  course 


Note.— As  to  effect  on  notes  in  hands  of  bona 
fide  holders,  of  a  statute  deolarioflr  the  notes  void, 
fiee  note  to  Vorels  v.  Nussbaum  (Ind.)  16  L.  R.  A.  46. 

For  general  rules  as  to  rights  of  bona  fide  hold- 
ers, see  note  to  Canajobarie  Nat.  Banlc  v.  Dlefen- 
dorf  (N.  Y.)  10  L.  R.  A.  876. 
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of  business  at  the  legal  rate,  without  notloe  and 
before  maturity,  is  not  an  available  defense  un- 
der a  statute  changing  tbe  law  making  usurious 
contracts  "void,"  so  that  they  shall  be  "'deemed  to 
be  for  an  illegal  consideration"  as  to  the  interest. 

(July  1],  1885.) 

ERROR  to  the  Circuit  Court  for  Washington 
County  to  review  a  judgment  in  favor  of 
defendants  in  an  action  brought  to  recover  the 
amount  alleged  to  l)e  due  on  a  promissory  note. 
Rettrsed. 
The  facts  are  stated  in  the  opinion. 
Messrs.  Honaker  &  Hutton  and  White 
&  Penn*  for  plaintiff  in  error: 

The  change  in  ihe  act  from  "void"  to  **be 
deemed  to  be  for  an  illegal  consideration"  puts 
a  negotiable  instrument  in  the  hands  of  an  in- 
nocent holder  on  the  same  footing  with  inno- 
cent holders  of  negotiable  paper,  when  the  il- 
legality arises  from  any  other  cause  than  the 
statute. 

A  purchaser  or  holder  of  a  negotiable  instru- 
ment, who  has  taken  it,  bona  fide,  for  a  valu- 
able consideration,  in  the  ordinary  course  of 
business,  when  it  was  not  overdue,  without 
notice  of  its  dishonor,  and  without  notice  of 
the  facts  which  impeach  its  validity,  as  be- 
tween antecedent  parties,  has  a  title  unaffected 
bv  those  facts 

Dan.  Neg.  Inst.  §  769;  1  Barton.  Law  Pr.  p. 
552;  Story.  Prom.  Notes,  8d  ed.§  192;  3  Kent. 
Com.  p.  ICk),  note  4;  Norris  v.  Lanqley,  19  N. 
H.  428;  Converse  v.  Foster,  32  Vt.  828;  John- 
son V.  Meeker,  1  Wis.  486;  Chitty,  Bills  & 
Notes,  11th  Am.  ed.  *81,  95;  1  Parsons,  Notes 
&  Bills,  p.  279:  Glenn  v.  Farmers*  Bank,  70  N. 
C.  191;  Paton  v.  (hit,  5  Mich.  505,  72  Am. 
Dec.  58;  Hay  v.  Ayling,  16  Q.  B  423;  Vallett 
V.  Parker,  6  Wend.  615;  Pickaway  County 
Bank  v.  Prather,  12  Ohio  St.  497:  Gates  v. 
First  Nat.  Bank,  100  U.  8.  239,  25  L.  ed.  580; 
Sondheim  v.  Gilbert,  117  Ind.  71.  5  L.  R.  A. 
432;  Fhcknei^v.  Bank  of  United  States,  21  U. 
S.  8  Wheat.  338,  5  L.  edf.  631. 

Independently  of  the  fact  that  the  plaintiff 
bank  is  protected  as  an  innocent  holder  of  the 
note  sued  on,  the  circuit  court  erred  in  holding 
that  the  usurious  interest  paid  the  Bank  of 
Abingdon  by  Scott  Brothers  (the  makers)  could 
be  credited  upon  the  principal  of  the  debt  in 
the  hands  of  the  plaintiff. 

Moseley  v.  Brown,  76  Va.  423;  Clark  son  v. 
Garland,  1  Leigh,  162;  Spengler  v.  Snapp,  5 
Leigh,  505:  3  Minor.  Inst.  ^0,M'mey  had  and 
received;  Aatley  v.  Reynolds,  2  Strange,  915: 
Smith  v.  Bromley,  2  Dougl.  697;  Fitzroy  v. 
Gmllam,  1  T.  R.  153. 

The  purpose  and  effect  of  the  statute,  from 
its  very  terms,  are  only  to  j?ive  the  borrower 
the  right  at  law  to  recover  back  the  excess  be 
yond  the  legal  interest  paid,  in  any  case,  from 
the  person  paying  the  same,  and  to  limit  the 
right  of  that  recovery  to  one  year  from  the 
date  of  such  payment;  and  this  remedy  is  ex- 
clusive. 

Matthetcs  v.  Paiiie,  47  Ark.  54;  Presbrey  v. 
Thomas,  1  D.  C.  A  pp.  171:  Carter  v.  Carusi, 
112  (J.  S.  478,  28  L.  ed.  820;  Binman  v.  Good- 
year, 56  Conn.  210;  Pixleyy.  Ingram,  53  Hun, 
98;  Cvmmings  v.  A'nt^A^65  N.  H.  202;  Wood, 
Limitation  of  Actions,  p.  287,  §  168;  Barnet  v. 
MuncieNat.  Bank,  98  U.  S.  655,  25  L.  ed.  212; 
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WoU$h  y.  Mayer,  111  U.  S.  81.  28  L.  ed.  888; 
Drietbaeh  v.  National  Bank,  104  U.  8.  52,  Si6 
L.  ecL  658;  FartMrtt  db  M.  Nat,  Bank  v.  Bear- 
ing, 91  U.  8.  29,  23  L.  ed.  196;  Cook  v.  LiUo, 
108  U.  8.  792,  26  L.  ed.  460;  Stephens  v.  Mo- 
nongahela  Nat,  Bank,  111  U.  8.  197,  28  L.  ed. 
399. 
Mr,  Daniel  Trig^  for  defendants  in  error. 

Harrison*  J. ,  delivered  the  opinion  of  the 
court : 

This  was  a  suit  at  law  instituted  in  the  cir- 
cuit court  of  Washington  county,  in  Decem- 
ber, 1893,  by  the  Lynchburg  National  Bank 
against  Scott  Bros.,  upon  a  negotiable  note 
for  $1,000,  bearing?  date  June  8,  1893,  exe- 
cuted by  8cott  Bros. ,  and  payable  four  months 
after  date  to  8.  L.  Scott,  at  the  Bank  of  Ab- 
ingdon, Va. ,  indorse^  by  8.  L.  Scott  and  the 
Bank  of  Abingdon,  and  discounted  by  the 
Lynchburg  National  Bank.  The  note  sued 
on  is  the  last  of  s  series  of  renewals  of  a  sim- 
ilar note  discounted  by  the  Bank  of  Abing- 
don, December  17,  1888,  at  a  usurious  rate 
of  interest,  the  usurious  interest  paid  said 
bank  aggregating  the  sum  of  $506.38.  The 
plaintiff  bank  discounted  the  note  sued  on 
before  maturity,  in  the  due  course  of  busi- 
ness, at  6  per  cent  interest,  without  notice 
of  any  fact  connected  with  its  history,  or  of 
any  illegality  which  affected  it  in  the  hands 
of  antecedent  parties.  Before  the  maturity  of 
the  note  sued  on,  the  Bank  of  Abingdon  made 
a  general  deed  of  assignment  for  the  benefit 
of  all  of  its  creditors.  Among  the  defenses 
set  up  by  the  defendants  Soott  Bros,  was  that 
of  usury,  and  all  questions  of  law  and  fact 
were,  by  agreement,  submitted  to  the  court, 
which  ^ve  judgment  for  the  plaintiff  for  the 
sum  of  $1,002.25,  the  principal  of  said  note, 
and  charges  of  protest,  subject  to  a  credit  of 
$506.38,  with  interest  on  the  balance  from  the 
date  of  said  judgment.  Objections  to  the  rul- 
ings of  the  circuit  court  adverse  to  the  plain- 
tiff being  regularly  saved  by  bills  of  excep- 
tions, application  was  made  to  this  court  for 
a  writ  of  error,  which  was  granted. 

In  the  petition  the  plaintiff  assigns  four 
grounds  of  error,  all  raising  questions  of  far 
more  than  ordinary  interest.  In  the  view, 
however,  taken  of  the  case  by  this  court,  it 
becomes  unnecessary  to  consider  but  one ;  and 
that  is.  Can  the  defendants  Scott  Bros.,  in 
this  action,  avail  themselves  of  the  defense 
of  usury  against  the  plaintiff  bank,  a  bona 
flde  holder  of  the  note  sued  on.  for  value,  and 
without  notice  of  any  taint  of  usury,  and  re- 
ceived in  the  due  course  of  business,  before 
maturity,  and  at  a  legal  rate  of  discount? 

The  Statute  of  Virginia  (Code,  g  2818) 
provides  as  follows:  "All  contracts  and  as- 
surances, made  directly  or  indirectly  for  the 
loan  or  forbearance  of  money  or  other  thing 
at  a  greater  rate  of  interest  than  is  allowed 
by  the  preceding  section,  shall  be  deemed  to 
be  for  an  illegal  consideration,  as  to  the  ex- 
cess beyond  the  principal  amount  so  loaned 
or  forborne."  This  section  of  the  Code  is  in 
the  words  of  the  Act,  as  passed  March  24. 
1874.  and  has  been  the  law  in  Virginia  since 
that  date.  By  the  terms  of  the  statute  which 
was  in  force  in  this  state  prior  to  April  1, 
1873.  all  contracts  and  assurances  for  the  loan  I 
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or  forbearance  of  money  founded  upon  a 
usurious  consideration  were  declared  to  be 
void. 

The  qu^tion  to  be  considered  is  the  effect, 
as  to  negotiable  instruments,  of  this  change 
in  the  statute,  declaring  that  such  contracts 
shall  be  deemed  to  be  for  an  illegal  considera- 
tion instead  of  void,  as  formerly. 

These  are  not  meaningless  words,  and  it 
cannot  be  doubted  that  the  legislature  had 
some  wise  purpose  in  adopting  the  one  rather 
than  the  other. 

The  purchaser  or  holder  of  a  negotiable 
instrument,  who.  has  taken  it  bona  ffde,  for 
a  valuable  consideration,  in  the  ordinary 
course  of  business,  when  it  was  not  overdue, 
without  notice  of  its  dishonor,  and  wi thorn 
notioe  of  facts  which  impeach  its  validity  a& 
between  antecedent  parties,  has  a  title  unaf- 
fected by  those  facts,  and  may  recover  on  the 
instrument,  although  it  may  be  without  any 
legal  validity,  as  between  the  antecedent 
parties.     1  Dan.  Neg.  Inst  p.  576,  $5  769. 

I  believe  the  foregoing  strong  statement  of 
the  favor  with  which  negotiable  inatrumenta 
are  regarded  by  the  law  is  universally  ac- 
cepted as  sound.  So  far  as  I  have  been  able 
to  examine  the  authorities,  there  is  but  one 
exception  to  the  rule  just  laid  down,  and 
that  is  when  the  statute  renders  such  inatru- 
ments  void.  The  law  extends  this  peculiar 
protection  to  negotiable  instruments  because 
it  would  seriously  embarrass  mercantile 
transactions  to  expose  the  trader  to  the  con- 
sequences of  having  the  bill  or  note  passed 
to  him  impeached  for  some  covert  aefect. 
The  same  author  says :  **  When  the  statute 
merely  declares,  expressly  or  by  implication, 
that  the  consideration  snail  be  deemed  il- 
legal, the  bill  or  note  founded  upon  such  con- 
sideration shall  be  valid  in  the  hands  of  the 
bona  flde  holder  without  notice,  but  the 
burden  of  proof  will  be  upon  the  plaintiff, 
when  the  illegal  consideration  appears,  to^ 
show  that  he  is  a  bona  flde  holder  without 
notice."  In  sections  807  and  808  the  same 
author  says :  "*  In  many  localities  negotiable 
instruments  executed  upon  gaming  ~or  usu- 
rious considerations  are  upon  the  same  footing 
as  those  executed  for  other  illegal  considera- 
tions— that  is,  void  between  the  parties,  but 
valid  in  the  hands  of  a  bona  nde  holder. 
.  .  .  And  that  when  the  instrument  was 
executed  upon  an  illegal  consideration, 
especially  if  illegal  by  statute  (but  not  abso- 
lutely avoiding Ihe  instrument),  it  throws 
upon  the  holder  the  burden  of  proving  bona 
flde  ownership  for  value.  .  .  .  And  in 
all  cases  where  the  statute  does  not  declare 
the  instrument  void,  bona  fide  owuership  for 
value  being  proved,  the  holder  is  entitled  to 
recover. " 

Story,  Prom.  Notes,  3d  ed.  §  192,  says: 
"The  same  doctrine  will  generally  apply  to 
all  cases  of  a  bona  fide  holder  for  value,  with- 
out notice,  before  it  becomes  due,  where  the 
original  note,  or  the  indorsement  thereof,  is 
founded  on  an  illegal  consideration  ;  and  this 
upon  the  same  general  ground  of  public  pol- 
icy, without  any  distinction  between  a  case  of 
illegality  founded  in  moral  crime  or  turpi- 
tude, which  is  malum  in  »e,  and  a  case 
founded  in  the  positive  prohibition  of  a  stat- 
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tite,  which  is  malum  prohibitum;  for,  in 
€ach  caae,  the  innocent  holder  is,  or  may  be, 
otherwise  exposed  to  the  most  ruinous  con- 
sequences, and  the  circulation  of  negotiable 
instruments  would  be  materially  obstructed, 
if  not  totally  stopped.  The  only  exception 
is.  where  the  statuto  creating  the  prohibition 
has  at  the  same  time,  either  expressly  or  by 
necessary  implication,  made  the  instrument 
absolutely  void  in  the  hands  of  every  hold- 
er, whether  he  has  such  notice  or  not.  ** 

In  note  A  to  Kent's  Commentaries,  11th  ed. , 
vol.  3,  p.  100.  it  is  said :  "If  a  note  is  not 
declared  void  by  statute,  mere  illegality  In 
its  consideration  will  not  affect  the  rights  of 
a  bona  flde  holder  for  value  ;**  citing  Norria 
V.  Langley,  19  N.  H.  428 ;  Converse  v.  Foiter, 
32  Vt.  828 ;  Johnson  v.  Meeker,  1  Wis.  436. 

The  principles  in  the  foregoing  text-books 
are  sustained  by  the  following  adjudicated 
cases:  GUnn  v.  Farmers'  Bank,  70  N.  C. 
191 ;  PatonY,  Coit,  6  Mich.  605.  7^  Am.  Dec. 
58 ;  Hay  v.  Ayling,  16  Q.  B.  423 ;  VaUett  v. 
Parker,  6  Wend.  616;  Gates  v.  First  Nat. 
Bank,  100  U.  S.  239.  249.  260,  25  L.  ed.  580. 
584,  585 ;  Sandheim  v.  OiWert,  117  Ind.  71,  5 
L.  R.  A.  432. 

In  the  case  of  Converse  v.  Foster,  32  Vt. 
828.  cited  in  note  4  to  Kent's  Commentaries. 
supra.  Judge  Poland  says:  **The  English 
statutes  against  usury  and  gaming,  not  only 
impose  a  penalty  for  such  illegal  acts,  but 
expressly  declare  that  all  notes.  Dills,  bonds, 
and  other  securities  given  upon  such  illegal 
considerations  shall  be  utterlv  void.  All  the 
cases  that  have  been  cited,  and  all  that  can  be, 
so  far  as  we  know,  both  English  and  Ameri- 
can, upon  this  subject,  turn  upon  this  very 
distinction  and  difference  between  these  stat- 
utes. In  those  cases  in  which  the  legislature 
has  declared  that  the  illegality  of  the  con- 
tract or  consideration  shall  make  the  secur- 
ity, whether  bill  or  note,  void,  the  defend- 
ant may  insist  on  such  illegality,  though  the 
plaintiff  or  such  other  party  between  him  and 
the  defendant,  took  the  hill  or  note  bona  fide, 
and  gave  a  valuable  consideration  for  it. 
But  unless  it  has  been  so  expressly  declared 
by  the  legislature,  illegality  of  consideration 
would  be  no  defense  in  an  action  at  the  suit 
of  a  bona  flde  holder  for  value,  without  no- 
tice of  the  illegality.** 

"  If  a  statute  declares  a  security  void,  **  says 
JfMJtge  Rodman  in  the  case  of  Olenn  v.  Farm- 
ers* Bank,  70  N.  C.  191,  "then  it  is  void  in 
whosesoever  hands  it  may  come.  If,  how- 
ever, a  negotiable  security  be  founded  on  an 
illegal  consideration  (and  it  is  immaterial 
whether  it  be  illegal  at  common  law  or  by 
statute),  and  no  statute  says  it  shall  be  void, 
the  security  is  good  in  the  hands  of  an  in- 
nocent holder,  or  of  any  one  claiming  through 
him. 

"The  case  of  Hay  v.  Ayling,  above  cited, 
is  a  notable  illustration  of  the  difference. 

"Gaming  securities  were  declared  void  by 
9  Anne,  chap.  14,  §  1,  and  it  was  held  that 
they  were  void  in  the  hands  of  a  bona  flde 
innocent  indorsee.  The  Act  of  5  <&  6  Wm. 
IV.,  chap.  41,  §  1,  modified  the  Act  of  Anne, 
and  declared  they  should  be  illegal.  The 
court  held  that  after  that  act  they  could  be 
recovered  on  by  an  innocent  holder. " 
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Mr,  Justice  Story,  in  the  case  of  FUekner  v. 
Bank  of  United  States,  21  U.  8.  8  Wheat.  888. 
5  L.  ed.  681,  in  delivering  the  unanimous 
opinion  of  the  court,  says :  "  The  statutes  of 
usury  of  the  states,  as  well  as  of  England, 
contain  an  express  provision  that  usurious 
contracts  shall  be  utterly  void  ;  and  without 
such  an  enactment  the  contract  would  be 
valid,  at  least,  in  respect  to  persons  who  were 
strangers  to  the  usuiy.** 

In  VaUett  v.  Parker,  6  Wend.  615.  Chief 
Justice  Savaflre  said  :  "  Wherever  the  statutes 
declare  notes  void,  they  are.  and  must  be  so. 
in  the  hands  of  every  holder ;  but  where  they 
are  adjudged  by  the  court  to  be  so.  for  failure, 
or  the  illegality  of  the  consideration,  they 
are  void  only  in  the  hands  of  the  original 
parties,  or  those  who  are  chargeable  with,  or 
have  had  notice  of  the  consideration.  ** 

In  SondhHm  v.  Gilbert,  117  Ind.  71.  5  L. 
R.  A.  432,  Mitchell.  J.,  says:  "The  au- 
thorities justify  the  statement  that  a  defend- 
ant may  insist  upon  the  illegality  of  the  con- 
tract or  consideration,  notwithstanding  the 
note  is  in  the  hands  of  an  innocent  holder  for 
value,  in  all  those  cases  in  which  he  can  point 
to  an  express  declaration  of  the  legislature 
that  the  illegality  insisted  upon  shall  make 
the  security,  whether  contract,  bill,  or  note, 
void.  But  unless  the  legislature  has  so  de- 
clared, then,  no  matter  how  illegal  or  im- 
moral the  consideration  may  be,  a  commer- 
cial note  in  the  hands  of  an  innocent  holder 
for  value  will  be  held  valid  and  enforceable  ;** 
citing  a  number  of  authorities. 

This  court,  in  Branch  v.  Sinking  Fund 
Comrs.,  80  Va.  427,  56  Am.  Rep.  696.  says 
that  a  note  in  the  hands  of  the  maker,  before 
delivery,  is  not  property,  nor  the  subject  of 
ownership  as  such  ;  that  it  must  be  issued  or 
delivered  by  the  maker  before  any  one  can 
become  the  bona  fide  holder  of  it.  This  view 
is  not  in  conflict  with  the  position  taken 
here,  where  the  question  being  considered  is 
the  difference  between  contracts  declared  by 
the  statute  to  be  void,  and  those  declared 
to  be  for  an  illegal  consideration,  and  where 
the  note  sued  on  was  issued  and  delivered  by 
the  maker.  Nor  are  the  authorities  quoted  to 
sustain  the  conclusion  here  reached  in  conflict 
with  the  view  expressed  in  80  Va.  427,  66 
Am.  Rep.  596. 

If  the  word  "illegal"  were  construed  to 
mean  "  void, "  as  contended  for  by  the  learned 
counsel  for  the  appellees,  the  change  in  the 
statute  would  be  meaningless.  A  glance  at 
the  history  of  the  statute  makes  it  clear  that 
the  legislature  had  an  object  in  its  change. 
The  revisers  of  the  Code  of  1849  recom- 
mended that  what  is  now  section  2818  should 
be  adopted  by  the  legislature.  The  legis- 
lature, however,  refused  to  adopt  the  report  of 
the  revisers,  and  the  law  still  declared  all 
usurious  contracts  void,  until  the  law  was 
modifled.  and  declared  they  should  be  void 
only  as  to  the  interest  in  excess  of  6  per  cent 
per  annum,  but  the  Legislature  of  1874  de- 
clared that  it  should  be  deemed  to  be  for  an 
illegal  consideration, as  to  the  excess  beyond 
the  principal  sum  loaned  or  forborne.  Com- 
mercial paper  has  ever  been  regarded  with 
favor  by  the  law,  and,  in  view  of  its  growing 
importance  and  its  universal  convenience  in 
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the  affairs  of  men,  it  is  not  strange  that  the 
lawmaker,  in  the  interest  of  a  wise  public 
policy,  should  desire  to  exempt  such  paper, 
in  tne  hands  of  a  bona  fiae  holder  for 
value,  and  without  notice,  from  the  hazard 
and  uncertainty  to  which  it  was  subjected  by 
the  law  under  a  statute  which  declared  the 
usurious  contract  void.  But,  whatever  may 
have  been  the  motive  of  tlie  les^islature  in 
making  this  change,  it  is  the  dutv  of  the 
court  to  enforce  the  law  as  it  is  made.  And 
it  is  perfectly  clear,  upon  reason  and  au- 
thority, that,  no  matter  how  illegal  the  con- 
sideration may  be,  a  negotiable  note  in  the 
hands  of  a  bona  fide  holder,  for  value.  wiUi- 
out  notice,  will  be  held  valid  and  enforce- 
able. 

If  the  maker  of  a  negotiable  note  contests 
the  right  of  one  who  has  acquired  it  by  in- 
dorsement, for  value,  before  maturity,  and 
without  notice  of  any  defense,  to  recover  of 
him  the  amount  of  the  note,  he  must,  to  pre- 
vail, be  able  to  show  a  statute  that  in  ex- 
press terms,  or  by  necessary  implication, 
declares  the  note  to  be  void. 


The  agreed  statement  of  facts  in  this  case 
shows  that  the  plaintiff  in  error  discounted 
the  note  sued  on  before  maturity,  and  in  the 
due  course  of  business,  at  6  per  cent  interest ; 
that  the  plaintiff  in  error  had  no  notice  or 
knowledge  when  it  discounted  the  note  that 
it  was  a  renewal  of  any  other  note,  or  that  it 
had  ever  theretofore  been  discounted  by  the 
Bank  of  Abindgon,  or  that  any  one  had  at 
any  time  received  from  the  defendants  in 
error  usurious  interest  thereon. 

The  Statute  (sec.  3818)  declaring  that  all 
usurious  contracts  shall  be  deemed  to  be  for 
an  illegal  consideration  as  to  the  interest, 
instead  of  void,  as  formerly,  it  follows  from 
what  has  been  said  that  the  defendants  in 
error  could  not  avail  themselves  of  the  defense 
of  usury,  to  defeat  the  plaintiff  bank  of  its 
recovery  of  the  note  sued  on,  or  any  i»n 
thereof. 

The  judgment  of  the  Circuit  Court  being  in 
conUiet  with  this  opinion,  it  must  be  retersed 
and  set  aside,  and  this  court  will  enter  such 
judgment  as  the  said  circuit  court  ought  to- 
have  entered. 


MISSOURI  SUPREME  COURT. 


Henry  H.  8CHUFELDT  et  al.,  Respts., 

v. 

J.  Francis  SMITH  et  aL,  Appts. 


(- 


.Mo.. 


.) 


1.  A  deed  of  trust  by  an  insolTeiit  cor- 
poration ifl  not  Told  as  matter  of  law  from 
tbe  fact  that  the  directonB  vote  themselves  pref- 
erences in  payment  of  debts. 

8*  Directors  of  an  insolvent  corpora- 
tion, who  vote  ttiemselves  preferences 
over  other  creditors,  must  show  that  all  their  se- 
cured claims  are  honest  and  justly  due  them. 

(July  9, 1805.) 

APPEAL  by  defendants  from  a  judgment  of 
the  Circuit  Court  for  Buchanan  County  in 
favor  of  plaintiffs  in  an  action  broug:ht  to  set 
aside  a  trust  deed  executed  by  James  Walsh 
Mercantile  Company  for  the  benefit  of  credi- 
tors.    Reversed. 

The  facts  are  stated  in  tbe  opinion. 

Messrs.  Huston  &  Parrish,S.  S.  Brown, 
and  H.  K.  White,  for  appellants: 

A  corporation  in  the  transaction  of  its  busi- 
ness, though  embarrassed,  can  convey  its  as- 
sets by  way  of  deed  of  trust,  making  a  prefer- 
ence among  its  creditors. 

2  Kent,  Com.  281,  815,  noteg;  Cook,  Corp. 
2d  ed.  691;  Ang  &  A.  Priv.  Corp.  11th  ed. 
187;    1    Beach,   Priv.    Corp.   358;    2  Potter, 


NOTB.— For  preferences  by  insolvent  corpora- 
tions, see  note  to  Lyons-Thomas  Hardware  Co.  v. 
Perry  Stove  Mfg.  Co.  (Tex.)  22  L.  R.  A.  802. 
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Corp.  695;  Burrill,  Assigom.  5th  ed.  64: 
St,  Louis  Citti  it  County  v.  Alexander,  23 
Mo.  483;  Kitchen  v.  8t.  Louis,  K.  C.  d: 
N.  R.  Co.  69  Mo.  224;  Shoekley  v.  Fisher.  "IS 
Mo.  498;  Foster  v.  Mullanphy  Planing  Mill 
Co.  92  Mo.  79;  Larrabee\,  Franklin  Bank,  114 
Mo.  592;  Alberger  v.  National  Bank  of  Ctm- 
meree,  123  Mo.  813;  LaOrange  Butter  Tub  Gk 
V.  National  Bank  of  Commerce,  132  Mo.  154: 
Catlin  V.  Eagle  Bank,  6  Conn.  283;  Sarthg* 
Bank  V.  Bates,  8  Conn.  505;  PondviUe  Co.  v. 
Clark,  25  Conn.  97;  Smith  y.  Skeary,  47  Conn. 
47:  Warner  v.  Moicer,  11  Vt.  385;  Sargent  v. 
Webster,  13  Met.  497,  46  Am.  Dec.  743;  Poj^d 
V.  Framingham  db  L.  R.  Co.  180  Mas?.  94; 
Olney  v.  Conanicvt  Land  Co.  16  R.  I.  597.  5 
L.  R.  A.  361;  DeHuyter  v.  St.  Flier's  Chnrch 
Trustees,  3  Barb.  Ch.  119,  approved  in  3  N.  Y. 
238;  Hoyt  v.  Sheldon,  3  Bosw.  267;  Dnncoftt*. 
V.  New  York,  H.dN,  RCo.U  N.  Y.  190,  ?<8 
N.  Y.  1;  iMTie  v.  Wheeheright,  69  Hun.  18i): 
Brower  v.  Brooklyn  Trust  Co.  50  N.  Y'.  S.  R. 
630;  Vail  v.  Jameson,  41  N.  J.  Eq.  648;  Bergen 
V.  Porpoise  Fishing  Co.  42  N.  J.  ^.  897;  Scif^i 
V.  East  Cape  May  Beach  Co.  50  N.  J.  Eq.  717: 
Dana  v.  Bank  of  United  States.  5  Watte  &  J?. 
228;  (Gordon  v.  Preston,  1  Watta,  385.  26  Am. 
Dec.  75;  State  v.  Bank  of  Maryland,  6  Gill  & 
J.  205,  26  Am.  Dec.  561;  Burr  v.  MeDonar^, 
8  Gratt.  215;  Planters'  Bank  v.  Whittle,  19  Va. 
737;  Rvffner  Bros.  v.  Welton  Coal  <fc  Salt  Ok 
36  W.  Va.  244;  Dabney  v.  Bank  of  State  of  i^. 
C.  3  S.  C.  N.  S.  124;  Baring  v.  Dabney,  86  U. 
S.  19  Wall.  1.  22  L.  ed.  90;  Carey  v.  GiUs.  10 
Ga.  9;  Globe  Iron  Roofing  dt  C.  Co.  v.  Tharhrr, 
87  Ala.  4')8;  Goodyear  Rubber  Co.  v.  George  iK 
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Scott  Co.  96  Ala.  439;  Arthur  v.  Commercial  d 
R.  Bank,  9  Smedes  &  M.  894, 48  Am.  Dec.  719; 
Ex  parte  Conway.  4  Ark.  802;  Ringo  v.  Bieeoe, 
18  Ark.  563;  Wtn^then  v.  QHffith,  69  Ark.  662; 
Qould  V.  Little  Rock,  M.  R.  d  T.  R.  Co.  52 
Fed.  Rep.  682;  United  States  Bank  v.  Huth,  4 
B.  Mod.  428;  INetrport  d  C.  Bridge  Co,  v. 
DouglaM,  12  Bush,  678;  Hopkins  v.  Gallatin 
Iktrnp.  Co.  4  Humph.  408;  Lippincott  v.  Sfiaw 
Carriage  Co.  25  Fed.  Rep.  577;  ReicJtwald  v. 
Commercial  Hotel  Co.  106  111.  489;  Town  v. 
Bank  of  River  Raisin,  2  Dougl.  (Mich.)  580; 
Cotert  V.  Rogers,  38  Mich.  368.  81  Am.  Rep. 
319;  Turnbullv.  Prentiss  Lumber  Co.  55  Mich. 
887;  Kendall  V.  BisJiop,  76  Mich.  684;  Bank  of 
Montreal  v.  J.  E.  Potts  Salt  d  L.  Co.  90  Mich. 
846;  hills  v.  Stockwell  d  D.  Furniture  Co.  28 
Fed.  Rep.  482;  Buell  v.  Buckingham,  16  Iowa. 
284.  85  Am.  Dec.  516;  Garrett  v.  Burlington 
Plow  Co.  70  Iowa.  607.  59  Am.  Rep.  461;  War- 
field  V.  Mariftall  County  Canning  Co.  72  Iowa, 
866;  Rollins  v.  Shater  Wagon  db  C.  Co.  80  Iowa, 
880;  Hospes  v.  ISorthwestern  Mfg.  db  Car  Co.  48 
Minn.  174. 15  L.  R.  A.  470;  Poole  v.  West  Point 
Butter  d  C.  As*o.  80  Fed.  Rep.  518;  Milroy  v. 
Eager,  80  Fed.  Rep.  544;  AIUsy.  Jones,  if}  Fed. 
Rep.  148;  Hays  v.  Citizens*  Bank,  51  Kan.  585; 
Fogg  V.  Blair,  138  U.  S.  534,  83  L.  ed.  721; 
George  T.  Smith  Middlings  Purifier  Co.  v.  Me- 
Groarty,  186  U.  S.  287,  84  L.  ed.  846;  RePaUnt 
File  Co.  L.  R.  6  Ch.  88;  Re  Wincham  Shiphuild- , 
ing  B.  d  S.  Co.  L.  R  9  Ch.  Div.  822.  ^ 

The  fact  that  one  of  the  claims  preferred 
was  guaranteed  by  the  president  of  the  cor- 
poration, and  that  another  was  the  property  of 
the  estate  of  a  decedent  of  which  the  president 
of  the  corporation  was  administrator,  will  not 
invalidate  the  deed  in  any  respect. 

St.  Jjmis  City  d  County  v.  Alexander,  23 
Mo.  488;  Fosters.  Mullanp/ty  Planing  Mill  Co. 
92  Mo.  79;  Buell  v.  Buckingham,  16  Iowa,  284. 
85  Am.  Dec.  516;  Hallam  v.  Indianola  Hotel 
Co.  56  Iowa,  179;  Garrett  v.  Burlington  Plow 
Co.  70  Iowa.  697;  Farmers'  d  M.  Bank  v.  Was- 
son,  48  Iowa,  836;  Bank  of  Montreal  v.  J.  E. 
Potts  Salt  d  L.  Co.  90  Mich.  346;  Ex  parte  Con 
way,  4  Ark.  802:  Ringo  v.  Biscoe.  18  Ark.  563; 
Worthen  v.  Griffith.  59  Ark.  562;  Planters* 
Bank  v.  Whittle,  78  Va.  789:  Hospes  v.  North- 
western Mfg.  d  Car  Co.  48  Minn.  174, 15  L.  R. 
A.  470;  Catlin  v.  Eagle  Bank,  6  Conn.  233; 
Wilkinson  v.  Bauerle,  41  N.  J.  Eq.  685;  TFAif- 
well  V.  Warner,  20  Vt.  425;  Gordon  v.  Preston. 
1  Watts,  3a5;  Ashhursfs  App.  60  Pa.  290;  Dun- 
comb  V.  Neic  York,  U.  d  N.  R.  Co.  84  N.  Y. 
190;  Central  R.  d  Bkg.  Co.  v.  Clagharn,  1 
S peers,  Eq.  545;  Brotrn  v.  Grand  Rapids  Par- 
lor Furniture  Co.  58  Fed.  Rep.  286.  22  L.  R. 
A.  817;  Gould  V.  Little  Rock,  M.  R.  d  T.  R  Co. 
52  Fed.  Rep.  680:  Hills  v.  Stocktrell  d  D.  Fur 
niture  Co.  23  Fed.  Rep.  482;  MeCracken  v. 
Robison,  57  Fed.  Rep.  875;  Taylor  County  Ct. 
V.  Baltimore  d  0.  R.  Co.  35  Fed.  Rep.  181. 

Walsh's  vote  as  director  was  not  necessary 
to  order  the  deed  of  trust.  Two  of  the  di- 
rectors. Byrne  and  McGuire,  constituted  a 
quorum,  and  their  votes  in  favor  of  the  deed 
of  trust  made  it  the  act  of  the  corporation, 
even  if  W^alsh's  vote  in  its  favor  be  excluded. 

Foster  v.  Mullanphy  Planing  Mill  Co.  supra; 
Cook,  Stock  &  Stockholders,  718;  Buell  v. 
Buckingham,  supra. 

Even  if  a  single  director's  interest  in  the 
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claims,  one  of  which  he  held  as  administrator 
and  another  of  which  he  had  indorsed,  ren- 
dered the  deed  invalid  as  to  those  claims,  the 
deed  remains  good  aa  to  the  others. 

Jones,  Chat.  Mortg.  886;  Hardcastle  v. 
Fisher,  24  Mo.  70;  Foster  v.  MuUanphy  Plan- 
ing Mill  Co.  92  Mo.  79;  Morris  v  Lindauer, 
54  Fed.  Rep.  28.  6  U.  S.  App.  510;  Cohn  v. 
Ward,  82  W.  Va.  89;  Riggan  v.  Wolf,  58  Ark. 
537. 

Messrs.Vinton  Pike,  Stanber  &  Craa- 
dall«  WiUard  P.  HaOl^and  Do  we,  John- 
son &  Rask,  for  respondents: 

The  directors  of  an  insolvent  corporation 
cannot  be  made  preferred  creditors  for  unse- 
cured debts.  This  rule  is  universal  where  the 
vote  of  the  preferred  director  or  directors  is 
necessary  to  the  giving  of  the  preference. 

Suddath  v.GaUagher,  126  Mo.  898;  Bridgens 
V.  Dollar  Sav.  Bank.  66  Fed.  Rep.  9;  La 
Grange  Butter  Tub  Co.  v.  National  Bank  of 
Commerce,  122  Mo.  154;  HiU  v.  Rich  Hill  Coal 
Min.  Co.  119  Mo.  9;  Roan  v.  Winn,  98  Mo.  508; 
Foster  v.  MuUanphy  Planing  Mill  Co.  92  Mo. 
79:  Williams  v.  Jackson  County  Patrons  of 
Husbandry,  23  Mo.  App.  132;  Adams  v.  Kehlor 
Mill.  Co.  85  Fed.  Rep.  433;  Consolidated  Tank 
Line  Co.  v.  Kansas  City  Varnish  Co.  48  Fed. 
Rep.  204.  45  Fed.  Rep.  7;  Mallory  v.  Mallory 
Wheeler  Co.  61  Conn.  181;  Olney  v.  Conanicut 
Land  Co.  16  R.  L  597,  5L.  R.  A.  861;  Hopkins's 
App.  90  Pa.  69;  Richards  v.  New  Bampsftire 
Ins.  Co.  48  N.  H.  263;  Sicardi  v.  Keystone  Oil 
Co.  149  Pa.  148;  Lowry  Bkg.  Co.  v.  Empire 
Lumber  Co.  91  G^a.  624;  Corey  v.  Wadsworth,  99 
Ala.  68.  23  L.  R.  A.  618;  Gibson  v.  Trowbridge 
Furniture  Co.  96  Ala.  857;  Lippincott  v.  Sftaw 
Carriage  Co.  25  Fed.  Rep.  577;  Beach  v.  MUler, 
180  111.  162;  Roseboom  v.  Whittaker,  132  111.  81; 
Peterson  v.  Brabrook  Tailoring  Co.  150  III.  290; 
Hays  V.  Citizentt  Bank,  51  Kan.  585;  Hou}e  v. 
Sanford  Fork  d  T.  Co.  44  Fed.  Rep.  231;  Bos- 
worth  V.  Jacksonville  Nat.  Bank,  04  Fed.  Rep. 
615;  Sutton  Mfg.  Co.  v.  Hutchinson,  68  Fed. 
Rep.  497;  Gaslight  Imp.  Co.  v.  Terrell,  L.  R. 
10  Eq.  168;  Haywood  v.  Lincoln  Lumber  Co. 
64  Wis.  689;  Thompson  v.  Huron  Lumber  Co. 
4  Wash.  600;  HiU  v.  Pioneer  Lumber  Co.  118 
N.  C.  178.  21  L.  R.  A.  560;  Chamberlain  v. 
Pacific  Wool- Growing  Ok  54  Cal.  108;  Blalock 
V.  KernersmUe  Mfg.  Co.  110  N.  C.  99:  2  Mora- 
wetz,  Priv.  Corp.  §  787,  par.  8;  17  Am.  & 
Eng.  Encyclop.  Law.  p.  122;  Gluck  &  Becker, 
Receivers,  §  49;  Wait.  Insolv.  Corp.  ij  162; 
Lamb  V.  Laughlin,  25  W.  Va.  800;  Wait, 
Fraud.  Conv.  ^  470. 

A  corporation  is  insolvent  within  the  rule  as 
to  preferring  creditors  when  its  assets  are  in- 
sufficient to  pay  its  debts,  and  it  has  ceased  to 
do  business,  or  is  in  the  act  of  taking  a  step 
which  will  practically  incapacitate  it  for  con- 
ducting the  corporate  enterprise. 

Corey  v.  Wadsworth,  99  Ala.  68,  23  L.  R.  A. 
618;  Dodae  v.  Mastin.  17  Fed.  Rep.  660:  11 
Am.  &  Ene.  Encvclop.  Law.  pp.  168,  172; 
Morse,  Banks  &  Banking,  ^  662;  Gluck  <& 
Becker,  Receivers.  $5g  14,  49:  Reid  v.  IJoyd,  52 
Mo.  App.  282;  StaU  v.  Koontz,  83  Mo.  323; 
Eddy  V.  Baldmn.  32  Mo.  369;  Buchanan  v. 
Smith,  88  U.  S.  16  Wall.  277,  21  L.  ed.  2S0. 

Directors  are  charged  with  knowledge  as  to 
the  solvency  of  their  corporation. 

McDaniel  v.  Harvey,  51  Mo.  App.  198;  Hop' 
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kifu(s  App.  90  Pa.  69;  Sicardi  v.  Keystone  Oil 
Co.  149  Fa.  148;  Lowry  Bkg.  Co,  v.  Empire 
Lumber  Co,  91  Ga.  624;  Corey  v.  WadButorth, 
supra;  Joves  v.  Arkansas  Mechanical  <fc  Agri, 
Co.  38  Ark.  25. 

The  execution  of  a  conveyance  of  all  its 
property  by  a  corporation  is  a  confession  of  in- 
solvency. 

KeUogY.  Richardson,  19  Fed.  Rep.  71;  Olif>er- 
Finne  Oroeer  Co.  v.  Miller,  58  Mo.  App.  107; 
WalUm  V.  First  ^at.  Bank,  18  Colo.  265,  5 
L.  R.  A.  765;  Consolidated  Tank  Line  Co,  v. 
Kansas  City  Varnish  Co,  45  Fed.  Rep.  18; 
Morse,  Banks  &  Banking,  ^  622. 

Inasmuch  as  the  directors  were  preferred 
in  the  deed  of  trust,  they  were  disqualified  by 
their  self-interest  from  acting  and  making  such 
preference  as  trustees  of  the  corporation.  The 
deed  of  trust  is  therefore  void  in  toto  on  ac- 
count of  the  disqualification  of  the  directors  to 
act  as  trustees  of  the  corporation  in  a  matter  in 
which  they  were  personally  interested. 

Suddath  v.  Oallagher,  126  Mo.  893;  Bridgens 
V.  Dollar  Sav.  Bank,  66  Fed.  Rep.  9;  Boan  v. 
Winn,  98  Mo.  508;  Foster  v.  MuUanphy  Plan- 
ing Mill  Co.  92  Mo.  79;  Williams  v.  Jackson 
Country  Patrotis  of  Husbandry,  28  Mo.  App. 
182;  Adams  v.  Kehlor  MiU.  Co.  85  Fed.  Rep. 
488;  Consolidated  Tank  Line  Co.  v.  Kansas 
City  Varnish  Co.  48  Fed.  Rep.  204,  45  Fed. 
Rep.  7;  Duneomb  v.  New  York,  H.  dk  N.  B.  Co. 
^  N.  Y.  190. 

When  the  corporation  became  insolvent  its 
assets  became  ipso  facto  a  trust  fund  in  the 
hands  of  its  directors  for  the  benefit  of  its 
creditors,  and  the  directors  were  disqualified 
from  dealing  with  this  fund  for  their  own  bene- 
fit or  advantage.  It  therefore  follows  that  the 
attempt  on  the  part  of  the  directors  to  author- 
ize the  execution  by  the  corporation  of  the 
^eed  of  trust  in  which  certain  debts  of  the  di- 
rectors were  attempted  to  be  preferred  was 
void. 

Mnnson  v.  8yracuse,0.  &  C.  B.  Co.  108  N.  Y. 
78;  Lamb  v.  fMughlin,  25  W.  Va.  800;  Sutton 
Mfg.  Co.  V.  Hutchinson,  68  Fed.  Rep.  496; 
Bradley  v.  Farwdl,  Holmes,  C.  C.  488;  Adams 
V.  Kehlor  Mill.  Co.  supra;  Ward  v.  Davidson, 
89  Mo.  445. 

Macfarlaae*  J.,  delivered  the  opinion 
of  the  court : 

This  suit  is  to  set  aside  a  certain  deed  of 
trust,  executed  on  the  18th  day  of  March, 
1893,  by  the  James  Walsh  Mercantile  Com- 
pany, a  business  corporation,  to  defendant 
J.  Francis  Smith,  as  trustee,  to  secure  its 
creditors  in  the  order  therein  named.  The 
deed  was  executed  in  pursuance  of  this  reso- 
lution of  the  board  of  directors :  "  Whereas, 
this  corporation  is  unable  to  meet  its  obli- 
gations as  they  fall  due,  though  its  assets  are 
much  more  than  its  liabilities:  Resolved, 
that,  in  order  to  more  economically  dispose 
of  such  portion  of  its  assets  as  may  be  neces- 
sary to  pay  its  debts  than  could  be  done  if 
legal  pro<^edings  should  be  instituted,  the 
■corporation  convey  all  its  property,  real,  per- 
sonal, and  mixed,  to  J.  Francis  Smith,  as 
trustee,  with  powers  of  sale  and  collection, 
and  that  such  trustee  pay :  First,  costs  of  the 
trust :  second,  debts  preferred  by  the  state  laws 
•of  Missouri ;  third,  obligations  for  borrowed 
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money  not  secured  by  collateral ;  fourth,  bal- 
ance due  on  notes  for  borrowed  money  se- 
cured by  collateral  after  application  of  col- 
lateral and  their  proceeds,  and  notes  of  other 
parties  discounted  by  the  company,  after  due 
attempt  to  collect  from  makers ;  fifth,  other 
indebtedness  of  the  company  not  disputed.  ** 
The  deed  of  trust  was  drawn  in  accordance 
with  the  resolution.  The  creditors  of  the 
various  classes,  with  the  amounts  due  each, 
were  specified,  and  directions  were  given  the 
trustee  to  pay  the  debts  in  the  order  named. 
The  debts  of  the  third  class  as  specified  in 
the  mortgage  aggregated  about  $35,000,  and 
those  of  the  fourth  class  about  $56,000.  The 
fifth  class  of  creditors  secured  were  the  gen- 
eral mercantile  creditors  of  the  corporation. 
The  debts  of  this  class  aggregated  about 
$80,000.  Creditors  of  this  class  prosecute 
this  suit.  Pending  the  suit,  defendant  Smith 
was  appointed  receiver.  The  fitee  value  of 
the  assets  amounted  to  about  $300,000,  but, 
on  account  of  depreciation,  it  was  thought 
by  the  receiver  that  not  more  than  $100,000 
could  be  realized  on  them.  There  would  be, 
therefore,  but  little,  if  anything,  to  apply 
on  the  fifth  class  of  debts.  Under  the  deed 
of  trust,  power  of  sale  was  given  the  trustee, 
as  also  authority  to  collect  the  debts  due  the 
company.  It  was  charged  in  the  petition 
"that  certain  of  the  indebtedness  in  preferred 
classes  3  and  4  is  the  individual  indebted- 
ness of  the  officers  and  directors  of  said  cor- 
poration, and  was  contracted  for  the  purpose 
of  protecting  the  individual  liability  of  said 
officers  and  directors."  Defendant  Smith, 
by  answer,  admitted  the  execution  and  de- 
livery of  the  deed  of  trust,  and  that,  by  vir- 
tue of  the  powers  thereby  conferred,  he  took 
into  his  possession  all  the  property  so  as- 
signed to  him,  with  a  view  of  administering 
the  same.  The  other  allegations  of  the  peti- 
tion were  in  substance  denied.  The  only 
evidence  offered  on  the  trial  was  directed  to 
the  question  of  the  solvency  of  the  corpora- 
tion at  the  time  the  deed  of  trust  was  made. 
The  records  of  the  corporation  showed  that 
James  Walsh  was  its  president.  Charles  Mc- 
Ginn, vice-president,  and  John  F.  Byrne, 
secretary.  It  also  appears  that  these  were 
the  only  directors  who  passed  the  resolution. 
The  deed  of  trust  was  signed  by  James  Walsh, 
as  president,  and  attested  by  John  F.  Byrne, 
as  secretary.  One  note  placed  in  class  3,  as 
described  in  the  deed  of  trust,  was  dated 
January  26,  1883,  and  was  executed  by  the 
former  firm  of  James  Walsh  &  Co.  in  the  sum 
of  $12,000,  payable  to  Ferdinand  Lutz,  of 
St.  Joseph,  Missouri,  payment  of  which  has 
been  ansumed  by  said  party  orthe  first  part* 
Another  note  of  the  same  character,  dated  in 
1889,  for  $2,000,  was  also  described  in  the 
deed  of  trust.  In  the  same  class  were  two 
notes  made  by  the  corporation  to  James 
Walsh,  as  administrator  of  the  Conrad  es- 
tate. It  was  not  shown  by  evidence  that  the 
creditor  James  Walsh  was  the  same  person 
as  James  Walsh  the  president  and  director  of 
the  corporation ;  nor  was  any  evidence  offered 
explanatory  of  the  assumption  by  the  corpo- 
ration of  the  note  of  James  Walsh  &  Co.  The 
case  was  argued  by  counsel  on  both  sides,  and 
the  identity  of  James  Walsh  in  each  capacity 
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^as  been  assumed.  No  evidence  was  offered 
tending  to  prove  actual  bad  faith,  either  in 
the  execution  of  the  deed,  or  in  creating  the 
debts  secured  by  it.  The  court  found  that 
on  the  18th  day  of  March,  1893  (the  date  of  the 
deed  of  trust),  the  defendant  James  Walsh 
Mercantile  Company  was  insolvent,  and  from 
•that  date  "* ceased  to  be  a  going  concern." 
Upon  this  finding  a  decree  was  entered  set- 
tins  aside  the  deea  of  trust,  from  which  de- 
fendants appealed. 

Most  of  the  questions  involved  in  this  rec- 
ord have  in  some  recent  cases  in  this  court 
been  given  careful  and  exhaustive  considera- 
tion. The  investigations  given  the  subject 
have  been  more  labored  and  thorough  on  ac- 
count of  apparent  want  of  harmony  in  some 
of  the  previous  decisions  of  this  court,  as 
well  as  on  account  of  the  diversity  of  opin- 
ion in  other  jurisdictions.  The  conclusions 
reached  by  each  of  the  divisions,  which  re- 
<;eived  the  concurrence  of  all  the  members, 
may  be  briefly  given  in  the  language  of  the 
syllabus  prepared  by  the  judge  who  wrote 
one  of  the  opinions,  as  follows:  *^A  corpo- 
ration in  failing  circumstances  may  prefer 
one  creditor  to  another,  in  discharging  its 
obligations,  if  such  preference  Is  made  in 
good  faith   while  the  property  of  the  com- 

ftany  remains  in  its  possession, unaffected  by 
iens  or  any  process  of  law.  Mere  insolvency 
of  a  corporation  does  not  of  itself  transform 
its  assets  into  a  trust  fund  for  the  equal  bene- 
fit of  all  its  creditors.  *'  Alberger  v.  National 
Bank  of  Commerce,  123  Mo.  813 ;  Slaveru  v. 
John  R,  Cook  Drug  Co.  (Mo.)  30  S.  W.  Rep. 
1025;  Waggoner- Oate*  Mill  Co.  v.  Ziegler-Zatss 
Commission  Co.  (Mo.)  (not  yet  oflicially  re- 
ported) 31  S.  W.  Rep.  28.  In  the  case  last 
cited,  which  was  decided  by  division  2  of 
this  court,  it  was  also  held  that  preference 
in  the  same  circumstances  may  be  given  to 
a  creditor  of  a  corporation  who  is  secured  by 
the  indorsement  of  some  of  its  directors.  It 
would  seem  to  follow  logically  from  these 
decisions  that  a  preference  may  be  made  to 
a  director  for  a  debt  directly  due  him  from 
the  corporation,  unless  it  would  be  defeated 
by  his  own  act  in  voting  himself  the  prefer- 
-ence. 

But  it  is  insisted  with  much  earnestness, 
and  argued  with  great  ability,  that  the  di- 
rectors had  no  power  to  bind  the  corporation 
to  an  agreement  made  with  themselves,  and 
in  which  they  had  a  personal  interest,  and 
that,  therefore,  the  resolution  of  the  board 
of  directors  authorizing  preferences  to  be 
given  the  members  thereof,  over  other  cred- 
itors, and  the  deed  of  trust  executed  in  pur- 
suance thereof,  were  absolutely  void.  This 
.contention  must  rest  u{)on  one  of  two  theo- 
ries,—either  that  the  directors  of  a  corpora- 
tion are  trustees  for  its  creditors,  and  its  as- 
sets con»titute  a  trust  fund  which  they  must 
apply  ratably  toward  the  satisfaction  of  all 
the  debts,  or  that  such  a  transaction  is,  upon 
its  face,  constructively  fraudulent.  As  has 
been  seen,  the  so-called  "trust-fund  theory," 
a.s  applied  to  a  corporation,  while  dominion 
over  its  property  is  retained,  is  not  recog- 
nized in  this  state  as  being  sound.  Nothing 
additional  need  be  said  on  that  subject.  The 
board  of  directors  are  undoubtedly  trustees 
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for  the  corporation  and  stockholders,  and, 
when  acting  for  them,  are  bound  to  exercise 
the  utmost  good  faith.  Any  attempt  in  deal- 
ing with  its  property  or  affairs  to  secure  them- 
selves personal  advantages  over  other  stock- 
holders should  at  least  be  subject  to  the  most 
rigorous  scrutiny.  Hill  v.  Eich  Hill  Coal 
M%n.  Co.  119  Mo.  19,  and  cases  cited. 

But  it  cannot  be  said,  as  a  correct  proposi- 
tion of  law,  that  ofiScers  of  a  corporation 
cannot  themselves  and  in  their  own  names 
contract  with  it.  To  so  hold  would  virtually 
deny  to  corporations  the  credit  upon  which 
so  much  or  the  business  of  the  country  is 
transacted,  and  which  is  so  essential  to  suc- 
cess. If  the  stockholders  and  officers  of  cor- 
porations are  not  permitted  to  advance  money 
to  them,  or  to  indorse  for  them,  without 
subjecting  themselves  to  such  disadvantages, 
they  would  be  deprived  of  their  most  valu- 
able source  of  credit.  A  corporation  natu- 
rally looks  to  those  interested  in  its  affairs 
for  accommodations.  If  directors  can  lend 
the  corporation  money,  or  indorse  for  it,  they 
should  certainly  have  the  same  right  to  col- 
lect the  debts  or  secure  themselves  as  is  ac- 
corded to  other  creditors.  The  cases  cited 
abundantly  show  that  a  corporation,  so  long 
as  it  has  control  of  its  property,  though  in- 
solvent, may,  when  acting  honestly,  prefer 
one  creditor  to  another.  A  mortgage,  then, 
giving  such  preference,  is  not  constructively 
fraudulent.  Neither  the  corporation  nor  the 
other  stockholders  are  injured  by  the  prefer- 
ence given.  To  defeat  them,  actual  fraud 
should  be  shown.  The  honest  debts  all  stand, 
and  should  stand,  on  equal  footing.  All  the 
creditors  should  have  equal  rights  to  enter 
in  the  race  of  diligence.  The  fact  that  the 
race  may  be  unequal  should  not  deprive  the 
winner  of  his  reward.  An  individual  debtor 
can  prefer  his  family,  his  neighbors,  and  his 
friends.  If  the  preferred  debt  is  honest,  the 
preference  cannot  be  impeached,  though  the 
wife  of  the  debtor  secure  the  advantage. 
Hart  V.  Leete,  104  Mo.  888 ;  Rilep  v.  Vaughan, 
116  Mo.  176.  No  reason  can  be  seen  why  a 
corporation  may  not  also  prefer  its  friends. 
There  is  no  more  equity  in  allowing  an  in- 
dividual debtor  to  prefer  his  creditor,  wife, 
or  children  than  in  allowing  a  corporation 
to  prefer  its  stockholders  and  officers.  To 
permit  equities  to  control  would  defeat  all 
preferences.  While  the  owner  of  property 
retains  the  power  of  its  disposal  he  may  ap- 
ply it  to  the  payment  of  any  honest  debt,  is 
the  rule  upon  which  the  right  to  make  prefer- 
ences among  creditors  rests.  The  rule  should 
apply  as  well  to  corporations  as  to  individ- 
uals, and  any  change  should  be  made  by  the 
legislature,  and  not  by  the  courts.  If  the 
debt  is  an  honest  one,  and  the  corporation 
had  the  power  to  contract  it,  it  has  the  risrht 
to  pay  or  secure  it,  and  no  fraud  can  be  im- 
putea  to  it  from  the  fact  that  it  is  paid  or 
secured  in  preference  to  another.  **It  may 
be  concedea,"  said  Judge  Taft  in  a  recent 
case,  "that  the  trust  relation  justifies  and  re- 
quires courts  of  equity  to  subject  preferences 
by  an  insolvent  corporation  of  its  own  di- 
rectors to  the  closest  scrutiny,  and  of  show- 
ing beyond  question  that  he  had  a  bona  fide 
debt ;  but  we  do  not  see  why,  if  a  corpora- 
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tion  may  prefer  one  creditor  over  another, 
it  may  not  prefer  a  director  who  is  a  bona 
fide  creditor.  Preferences  are  not  based  on 
any  equitable  principle.  They  go  by  fa^or. 
And,  as  one  individual  may  prefer  amon^ 
his  creditors  his  friends  ana  relations,  so  a 
corporation  may  prefer  its  friends."  Brawn 
V.  Grand  Bapida  Parlor  Furniture  (Jo,  58 
Fed.  Rep.  286,  22  L.  R.  A.  817.  See  also 
Worthen  v.  Griffith,  59  Ark.  562,  and  cases 
cited. 

We  do  not  think,  therefore,  that  the  deed 
of  trust  is  constructively  fraudulent  for  the 
reason  that  it  gives  preferences  to  a  director 
of  the  corporation.  When  the  right  of  the 
corporation  to  give  preferences  to  any  of  its 
creditors  is  concedea,  the  logical  conclusion 
follows  that  it  can  give  them  to  any  creditor 
who  holds  an  honest  debt  against  it,  though 
he  be  an  officer  or  stockholder.  This  con- 
clusion is  in  accord  with  the  declaration  of 
Sherwood,  <A,  in  a  recent  case.  He  says: 
^  A  corporation,  within  the  scope  of  the  pur- 
poses for  which  it  was  incorporated,  mav  do 
any  act  in  furtherance  of  these  purposes  which 
an  individual  in  similar  circumstances  might 
do,  and,  though  insolvent,  may  prefer  some 
creditors  to  others,  even  though  such  credit- 
'ors  are  among  the  directors  of  the  corpora- 
tion." FoBter  V.  Mullanphy  Planing  Mill  Co, 
92  Mo.  87,  While  the  directors  of  a  corpo- 
ration do  not  sustain  the  strict  relation  of 


trustees  for  its  creditors,  yet  their  duties  to 
them  and  their  relation  to  the  corporation  it- 
self are  such  as  impose  upon  them  some  of 
the  obligations  of  trustees.  In  dealing  with 
the  corporation,  they  deal  with  themselves. 
They  determine  the  liability  of  the  corpora- 
tion to  themselves.  They  should  therefore 
be  required,  in  case  they  give  themselves  a 
preference  over  other  creditors,  to  show  that 
all  their  secured  debts  are  fair,  honest,  and 
justly  due  them.  This  burden  properly  rests 
upon  them.  From  this  record  it  appears  tliat 
the  invalidity  of  the  deed  of  trust  in  ques- 
tion was  declared  to  result  from  the  mere  in- 
solvency of  the  corporation  at  the  time  it  was 
executed.  The  question  of  the  bona  fides  of 
the  debts  of  directors,  who  were  given  prefer- 
ences, was  not  gone  into  on  the  trial.  T^ 
act  of  the  directors  in  voting  themselves  pref- 
erences would  make  the  deed  of  trust  prima  fa- 
cie fraudulent  in  fact  but  not  conclusively  so 
as  a  matter  of  law.  The  court  evidently  did 
not  decide  the  case  upon  the  presumptioD  of 
fact  that  the  deed  was  fraudulent,  which  it 
might  have  indulged. 

We  tTterefore  reverie  tlie  judgment  and  remand 
the  cause  for  a  new  trial. 

Brace,  P.  t/.,  and  Barclay  and  Bobiii* 

son,  JJ,^  concur. 

Rehearing  denied. 
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A  statute  is  not  an  ez  post  fketo  law  be- 
cause it  abrogates  the  provision  exlstingr  when 
an  offense  was  oommitted,  that  the  accused  may 
secure  a  change  of  magistrate  or  place  of  pro- 
llminary  examination  upon  his  affidavit  of  be- 
lief of  the  prejudice  of  the  magistrate  before 
whom  he  is  brought  for  examination. 

(October  26, 1895.) 

Application  for  a  writ  of  habeas  corpus 
to  obtain  the  release  of  relator  from  de- 
fendant's custody  to  which  he  had  been  com- 
mitted after  conviction  of  assault  and  battery 
with  intent  to  kill.     Denied, 
The  facts  are  stated  in  the  opinion. 
Mr.  Charles  P.  Tew,  for  plaintiff: 
The  repeal  and  re-enactment  is  an  ex  poit 
facto  law  as  to  this  case  if  it  alters  the  situa- 

NoTE.— On  the  subject  of  ejnpost  facto  laws,  see 
also  Anderson  v.  O'Donnell  (8.  C.i  1  L.  tt.  A.  682, 
and  note:  State  v.  Ck)oler  (8.  C.)  3  L.  R.  A.  181,  and 
note:  Re  Tyson  (Colo.) «  L.  R.  A.  472;  Ex  parte  Lark- 
ins  (Okla.)  11  L.  R.  A.  418;  He  Wright  (Wyo.)  13  L. 
R.  A.  748:  Ck)m.  v.  Graves  (Mass.)  IB  L.  R.  A.  256; 
People  V.  Hayes  (N.  Y.)  23  L.  R.  A.  830;  Boyd  v 
Mills  (Kan.)  25  L.  R.  A.  486;  French  v.  Deane  (Colo.) 
24  L.  R.  A.  387. 
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tion  of   the  accused  to  his  disadvantage    or 
robs  him  of  a  substantial  ri^t. 

7  Am.  &  Eng.  Encyclop.  Law,  p.  526:  Kring 
V.  Missouri,  107  U.  S.  221,  27  L.  ed.  506;  Gar- 
vey  V.  People,  6  Colo.  559.  46  Am.  Rep.  531. 

Under  the  information  system  of  crimina] 
procedure  the  presentment  stands  in  the  place 
and  stead  of  the  presentment  by  a  grand  jury. 

Be  Wright,^  Wyo.  487, 18  L.  R.  A.  748;  tauer 
V.  People,  84  Mich.  286;  White  v.  StaU,  28 
Neb.  841. 

Such  presentment  by  a  magistrate,  under  the 
information  system  or  by  a  grand  jury  UDder 
the  grand  jury  system  is  necessary  to  confer 
jurisdiction  upon  the  trial  court. 

White  V.  ^te,  supra;  People  v.  Chapman, 
62  Mich.  280;  People  v.  Smith,  26  Mich.  497; 
Slate  V.  Sorenson,  84  Wis.  80;  Ex  parte  Bain. 
121  U.  8.  1,  30  L.  ed.  849;  Ex  parte  Lange,  85 
U.  8.  18  Wall.  168,  21  L.  ed.  875;  Ex  parte 
Parks,  93  U.  8.  18,  28  L.  ed.  787;  Br  parte 
Wilson,  114  U.  8.  417,  29  L.  ed.  89. 

The  right  to  a  change  of  venue  at  a  prelimi- 
nary examination  under  the  information  sys- 
tem is  to  a  defendant  an  important  and  sab> 
stantial  right. 

Slate  V.  Sorenson,  supra. 

Mr.  Benjamin  F.  Fowler*  for  defendant: 

A  law  which  operates  as  a  mere  change  of 
criminal  procedure,  without  affecting  any  sub- 
stantial right  of  the  accused,  is  not  ex  ptmt 
facto,  as  applied  to  crimes  committed  before  it 
took  effect. 

Cooley.  Const.  Lim.  p.  829;  State  v.  Man 
ning,  U  Tex.  402;  State  v.  Clarkson,  59  Mo. 
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149;  State  v.  Williams,  2  Rich.  L.  418,  45  Am. 
Dec.  741;  Pe&ple  v.  FheJ^,  5  Wend.  9;  Rand 
?.  Com,  9  Gralt.  788;  7  Am  &  Eng.  Encyclop. 
Law.  p.  681;  Be  Wright,  8  Wyo.  478,  18  L.  R. 
A.  748. 

A  law  is  not  uDconstitutioDal  which  pre- 
cludes a  defendant  in  a  criminal  case  from  tak- 
ing advantage  of  variances  which  do  not  pre- 
judice him. 

Om,  V.  HaU,  97  Mass.  570. 

Nor  is  a  law  unconstitutional  which  reduces 
the  number  of  the  prisoner's  peremptory  chal- 
lenges. 

DowHng  v.  State,  5  Smedes  &  M.  664. 

A  law  is  not  unconstitutional  which,  though 
passed  after  the  commission  of  the  offense,  au- 
thorizes a  change  of  venue  to  another  county 
of  the  judicial  districts. 

Gut  V.  Minnesota,  76  U.  S.  9  Wall.  85,  19 L. 
ed.  578.  See  also  ffolt  v.  State,  2  Tex.  868;  1 
Kent,  Com.  408;  Calder  v.  Bull,  8  U.  S.  8 
Dall.  888,  1  L.  ed.  649;  Strong  v.  StaU,  1 
Blackf.  198;  Fletcher  v.  Peek,  10  U.  8.6Crancb, 
138,  8  L.  ed.  178;  State  v.  Cooler,  80  8.  C.  105; 
Com.  v.  Phillips,  11  Pick.  28. 

A  defendant  on  trial  for  a  criminal  ofifense 
has  no  vested  right  in  the  manner  of  proced- 
ure established  by  law  at  the  time  of  the  com- 
mission of^the  alleged  crime. 

Marion  v.  State,  20  Neb.  238,  57  Am.  Rep. 
"825;  State  v.  Manning,  14  Tex.  402;  State  v. 
Bvan,  18  Minn.  870;  Walston  v.  Com,  16  B. 
Mon.  16;  Warren  v.  Com.  87  Pa.  45. 

Oroesbeck*  Ch.  J.,  delivered  the  opinion 
of  the  court : 

The  petitioner  for  the  writ  of  habeas  cor- 
pus, Isaac  Chandler,  was  convicted  in  the 
district  court  for  Laramie  county  of  the  crime 
of  assault  and  battery  with  the  intent  to  kill 
and  murder,  and  on  the  7th  day  of  June,  A.  D. 
1895,  was  sentenced  to  imprisonment  in  the 
penitentiary  for  the  terra  of  fourteen  years. 
He  applies  for  the  writ  of  habeas  corpus,  al- 
leging that  his  imprisonment  is  unlawful, 
because  the  justice  of  the  peace  before  whom 
he  was  examined  on  said  charge  refused  to 
grant  him,  upon  his  sworn  application  there- 
for alleging  the  prejudice  of  the  magistrate, 
an  examination  before  some  other  justice  of 
the  peace  of  the  county  wherein  the  offense 
was  alleged  to  have  been  committed.  The 
time  fixed  in  the  information  or  complaint 
before  the  justice  of  the  peace,  when  the  of- 
fense was  committed  was  January  8,  1895. 
At  the  time  of  the  commission  of  the  offense, 
as  alleged  in  the  complaint,  the  statute  (sec- 
tion 3441  of  the  Revised  Statutes  of  Wyo- 
ming, as  amended  by  chapter  17  of  the  ^s- 
sion  Laws  of  1890)  provided,  among  other 
things,  that  if,  upon  the  return  of  the  pro- 
cess, or  the  appearance  of  the  parties  in  any 
civil  cause  or  proceeding  "or  upon  any  crim- 
inal examination,"  either  party,  his  agent, 
or  attorney  shall  make  affidavit  that,  from 
prejudice,  bias,  or  other  cause,  he  believes 
that  the  justice  of  the  peace  before  whom  the 
cause  is  pending  will  not  decide  impartially 
in  the  matter,  the  said  justice  shall  transfer 
said  suit  and  all  papers  appertaining  thereto 
to  some  other  justice  of  the  peace  of  the  same 
or  adjoining  precinct  against  whom  no  such 
objection  has  been  raised,  who  may  there- 
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upon  proceed  to  hear  and  determine  the  same 
in  the  same  manner  as  it  would  have  been 
lawful  for  the  justice  before  whom  the  cause 
or  proceeding  was  commenced  to  have  done. 
This  last- mentioned  act  was  repealed,  and 
section  8441  of  the  Revised  Statutes,  amended 
thereby,  was  re-enacted,  in  such  manner  as  to 
remove  all  reference  to  criminal  proceedings 
or  criminal  examinations,  by  chapter  84  of 
the  Session  Laws  of  1895,  which  by  its  terms 
took  immediate  effect,  and  which  became  a 
law  upon  the  approval  of  the  governor,  Feb- 
ruary 18,  1895,  two  days  before  the  complaint 
was  made  before  the  justice  of  the  peace,  and 
before  the  preliminary  examination  of  the  pe- 
titioner. The  petitioner,  at  his  preliminary 
examination,  notwithstanding  the  repealing 
statute,  filed  his  affidavit  and  motion  before 
the  examining  magistrate,  the  affidavit  al- 
leging that  the  "* affiant  has  been  reliably  in- 
formed and  verily  believes  that  there  exists 
in  the  mind  of  H.  Glafcke  [the  magistrate] 
a  prejudice  against  said  defendant  such  as 
would  preclude  said  Qlafcke  from  giving 
said  defendant  a  fair  and  impartial  hearing 
or  examination,"  and,  further,  **that  said 
affiant  has  been  informed  and  verily  believes 
that  there  exists  in  the  mind  of  L.  E.  Stone, 
a  justice  of  the  peace  of  Cheyenne  orecinct, 
in  Laramie  county,  Wyoming,  and  in  the 
mind  of  one  Charles  Carlstrum,  of  Pine  Bluffs 
precinct,  in  said  county  and  state,  and  a 
justice  of  the  peace  within  and  for  said  pre- 
cinct, a  prejudice  such  as  would  preclude 
both  said  L.  £.  Stone  and  said  Carlstrum 
from  giving  said  defendant  a  fair  and  im- 
partial examination  In  said  matter."  The 
objection  was  therefore  made  to  three  justices 
of  the  peace  of  the  county  wherein  the  offense 
was  alleged  to  be  committed  by  this  affidavit. 
The  justice  of  the  peace  refused  the  applica- 
tion for  change  of  venue,  doubtless  because 
of  the  passage  of  the  repealing  statute  taking 
away  the  right  of  a  defendant  in  a  criminal 
cause  or  proceeding  to  a  change  of  venue  in 
a* preliminary  examination.  The  attention 
of  the  district  court  was  called  to  this  matter 
by  a  plea  in  abatement  before  the  trial  and 
by  a  motion  in  arrest  of  judgment,  both  of 
which  were  overruled  by  the  trial  court. 

The  petitioner  claims  that  the  statute  (Sess. 
I^aws  1895,  chap.  84),  in  repealing  or  at- 
tempting to  repeal,  without  a  saving  clause, 
the  prior  statute  providing  for  a  change  of 
venue  in  a  preliminary  examination  before  a 
justice  of  the  peace  in  criminal  cases,  is  ex 
post  facto,  and  void  as  to  him,  as  the  offense 
with  which  he  was  charged  was  alleged  to 
have  been  committed  January  3,  1895,  and 
that  the  Act  of  February  18,  1895,  could  not 
deprive  him  of  the  right  to  object  by  affidavit 
to  the  justice  of  the  peace  before  whom  he 
was  brought  to  be  examined  on  said  charge, 
upon  the  grounds  mentioned  in  the  statute 
in  force  at  the  time  of  the  alleged  commis 
sion  of  the  offense.  He  contends  that,  not- 
withstanding the  repeal  of  the  statute  provid- 
ing for  a  change  of  venue  in  preliminary 
examinations,  he  was  entitled  to  it,  when  he 
applied  therefor,  under  the  law  as  it  existed 
at  the  time  of  the  commission  of  the  offense 
alleged  ;  that  the  jurisdiction  of  the  justice  as 
an  examining  tribunal  or  court  of   inquiry 
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was  defeated  after  the  application  for  ctiange 
of  venue  had  been  made ;  that  the  magistrate 
was  without  jurisdiction  to  proceed  with  the 
examination  ;  that,  as  the  subsequent  proceed- 
ings of  the  magistrate  were  void,  the  accused 
had  no  preliminary  examination ;  and  that, 
therefore,  as  the  statute  then  provided  for 
such  an  examination  in  trials  upon  informa- 
tion of  the  prosecuting  attorney,  and  where 
the  accused  had  not  been  indicted  by  a  ^rand 
jury,  the  district  court  was  without  jurisdic- 
tion to  try  the  defendant,  and  that  all  its  pro- 
ceedings, resulting  in  the  conviction  and 
sentence  of  the  petitioner,  are  wholly  void. 
The  relator  insists  that  he  has  been  deprived 
of  a  substantial  right  by  the  repealing  stat- 
ute, that  of  the  right  to  object  to  the  exam- 
ining magistrate  upon  the  belief  of  the  pe- 
titioner of  his  bias  and  prejudice,  and  to 
secure,  by  merely  filing  an  affidavit  stating 
such  belief,  a  change  of  place  of  trial  or  in 
the  personnel  of  the  examining  tribunal. 

It  is  doubtful  if  the  record  discloses  suf- 
ficient facts  to  enable  us  to  determine  whether 
or  not  the  offense  with  which  the  petitioner 
is  charged  occurred  prior  to  the  passage  of 
the  Statute  of  February  18th,  which  look 
away  the  right  to  a  change  of  the  place  of  the 
examination  or  in  the  examining  magistrate. 
We  do  not  have  before  us,  in  this  proceed- 
ing, the  record  of  the  district  court,  sufficient 
to  show  when  the  alleged  offense  was  com- 
mitted. The  allegation  in  the  information, 
filed  before  the  examining  magistrate  on  the 
20th  of  February,  1895,  alleges  that  the  of- 
fense occurred  on  the  8d  day  of  January  of 
that  year,  but  this  is  not  conclusive  upon  the 
prosecution,  and,  under  a  familiar  rule  of 
criminal  law,  the  prosecution  may  lav  one 
day  in  the  information  and  prove  that  the  of- 
fense was  committed  upon  any  day  prior  to 
the  fil  ing  of  the  accusation.  The  offense  may, 
then,  have  occurred,  for  aught  we  know  to 
the  contrary,  on  the  19th  or  ?Oth  day  of  Feb- 
ruary, 1895,  and  after  the  passage  of  the  chal- 
lenged act  of  the  legislature  became  a  law 
by  the  signature  of  the  governor,  in  which 
event,  the  contention  of  the  petitioner  would 
amount  to  nothing.  However,  we  have  de- 
termined to  decide  this  proceedinsr  upon  the 
question  involved  in  the  briefs  of  counsel, 
and  to  consider  only  the  validity  of  the  stat- 
ute which  it  is  claimed  took  away  the  right 
of  the  petitioner  in  the  examining  court  to 
secure  a  change  of  magistrate  or  place  of 
trial,  and  treating  the  daie  of  the  commission 
of  the  offense  to  be  prior  to  the  enactment  of 
the  challenged  statute. 

There  is  no  doubt  that  the  statute  as  it 
originally  stood  was  liable  to  great  abuse, 
audit  is  no  wonder  that  the  legislature  sought 
to  repeal  it.  In  the  case  at  bar,  the  relator 
objected  to  three  magistrates  of  the  countv. 
and  it  would  seem  that  he  could  have  ob- 
jected to  all  but  one,  and  thus  have  chosen 
his  magistrate,  or,  for  that  matter,  to  all  of 
the  magistrates  in  the  county,  and  thus  have 
forced  the  prosecution  to  resort  to  a  grand 
jury  to  secure  an  indictment ;  for,  as  the  act 
stood  in  its  primitive  simplicity,  it  provided 
that,  if  the  affidavit  be  filed  that  from  preju- 
dice, bias,  or  other  cause  the  defendant  be- 
lieves that  the  justice  will  not  decide  im- 
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partially  in  the  matter,  the  proceeding  shall 
be  transferred  to  some  other  justice  of  the 
same  or  adjoining  precinct  **  against  whom  no 
such  objection  has  been  raised."  It  will  be 
seen,  therefore,  that  the  relator  under  the  pro- 
visions of  this  statute  was  quite  modest,  as  he 
objected  to  but  three  justices  of  the  peace, 
when  he  might  have  filed  his  affidavit  against 
every  one  in  the  county,  if  he  "believed" 
that' they  were  all  prejudiced  against  him. 
It  is  asserted  that  the  petitioner  was  deprived 
of  a  substantial  right  by  the  repealing  stat- 
ute, and,  that  being  so,  deprived  of  a  sub- 
stantial protection  afforded  to  him  by  the 
law  existing  at  the  time  of  the  commiasioD 
of  the  offense,  that  of  the  right  upon  informa- 
tion and  belief  to  object  to  one,  three,  or  any 
number  of  examining  magistrates  of  the 
county,  including  the  one  before  whom  he 
was  brought  for  examination.  Nothing  ap- 
pears in  the  record  that  the  magistrate  was 
biased  or  prejudiced  against  the  accused ; 
nothing  but  the  bare  allegation  that  the  de- 
fendant believed  that  there  existed  in  the 
mind  of  the  magistrate  a  prejudice  against 
the  relator  which  would  preclude  the  magis- 
trate from  giving  the  defendant  a  fair 
and  impartial  hearinsr  and  examination.  It 
does  not  appear  that  the  magistral  was  pre- 
judiced, but  merely  that  the  defendant  was 
reliably  informed  and  verily  believed  such  to 
be  the  case.  An  affidavit  is  classed  as  the 
lowest  grade  of  proof  known  in  courts  of 

iustice,  and  an  affidavit  upon  information  and 
elief  may  well  be  termed  the  lowest  grade 
of  the  lowest  grade  of  proof.  A  fair  and 
impartial  jury,  as  we  must  consider  them  to 
be,  and  a  judge  not  objected  to,  sat  in  the 
trial  court  wherein  the  defendant  was  con- 
victed of  the  felony  charged  against  him,  and 
such  must  have  been  the  atrocious  nature  of 
the  felonious  assault  that  was  proven  that  the 
judge  felt  compelled  to  sentence  the  defend- 
ant to  the  full  extent  of  the  law.  We  are  now 
asked  to  set  aside  the  trial,  and  perhaps  dis- 
charge the  defendant  from  custody  and  all 
future  punishment,  because  he  has  been 
deprived  of  the  benefit  of  this  statute.  If  his 
rights  have  been  invaded,  either  as  secured  to 
him  by  constitutional  or  statutory  law,  this 
duty  must  be  fearlessly  done,  but  this  must 
be  clear  to  warrant  the  exercise  of  such  a 
power. 

The  development  of  the  law  relating  to  the 
guaranty  of  the  Federal  Constitution  that 
^no  state  shall  pass  an  es  pat  ftuto  law* 
(art.  1,  ^  10)  is  remarkable.  It  has  sprung 
from  definitions  in  decisions  wherein  sucdi 
definitions  are  the  clearest  dicia,  and  it  will 
be  somewhat  interesting  to  trace  the  federal 
decisions  to  the  present  time,  and  to  ascertain 
what  the  views 'of  the  national  tribunal  of 
last  resort  have  been  and  are  for  the  definition 
and  classification  of  ex  po8t  facto  laws.  The 
rule  established  by  that  great  tribunal  should 
be  followed,  as  the  determination  of  what  is 
or  what  is  not  an  ex  po$t facto  law  is  neoets- 
sarily,  under  the  guaranty  of  the  Federal 
Constitution,  a  federal  question,  as  well  as 
a  question  arising  imder  the  provisions  of  our 
state  constitution.  In  the  case  of  Colder  t 
Bull,  8  U.  8.  3  Dall.  890,  1  L.  ed.  650,  Mr, 
Justice  Chase  defined  what  he  considered  ex 
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post  facto  laws  as  follows .    "  (1)  Every  law 
that  makes  an  action  done  before  the  passing 
of  the  law,  and  which  was  innocent  when 
done,  criminal,   and  punishes  such  action. 
(2)  Every  law  that  aggravates  a  crime,  or 
makes  it  neater  than   it  was,   when  com- 
mitted.    (8)    Eveiy   law   that  changes  the 
punishment,  and  inflicts  a  greater  punish- 
ment than  the  law  annexed  to  the  crime  when 
committed.     (4)    Every  law  that  alters  the 
legal  rules  of  evidence,  and  receives  less  or 
different  testimony  than  the  law  required  at 
the  time  of  the  commission  of  the  offense, 
in   order  to  convict  the  offender."    These 
views  were  not  adopted  by  the  majority  of 
the  court  in  that  case,  and  were,  indeed,  mere 
dicta,  as  the  act  of  the  legislature  of  the  state 
of  Connecticut,  setting  aside  a  decree  of  a 
court  of  probate  and  granting  a  new  hearing 
before  the  same  court,  with  liberty  of  appeal, 
was  held  not  to  be  an  ex  post  factolAW,  within 
the  meaning  of  section  10  of  article  1  of  the 
Constitution  of  the  United  States,   as  that 
article  had  reference  only  to  crimes,  and  this 
was  the  main  question  decided.   But  the  court 
really  adopts  this  definition  in  Gummings  v. 
Missouri,  71  U.  8.  4  Wall.,  at  page  325,  18 
L.  ed.  368,  where,  in  the  language  of  Mr, 
Justice  Field,  delivering  the  opinion  of  the 
majority,  it  is  said :    ^  By  an  ex  post  facto  law 
id  meant  one  which  imposes  a  punishment 
for  an  act  which  was  not  punishable  at  the 
time  it  was  committed,   or  imposes  addi- 
tional punishment  to  that  then  prescribed,  or 
changes  the  rules  of  evidence  by  which  less 
or  different  testimony  is  sufQcient  to  convict 
than  was  then  required."    Mr.  Justice  Miller 
dissented  in  this  case,  and  in  the  case  of  I>2c 
parte  Oarlahd,  Petitioner,  following  (71  U. 
S.  4  Wall.  390,  18  L.  ed.  374) ,  and  says  of  the 
case  of  Colder  v.  Bull,  supra:  "  The  first  case  on 
the  subject  is  that  of   Galder  v.  Bull,  and  it 
is  the  one  in  which  the  doctrine  concerninflr 
ex  post  facto  laws  is  most  fully  expounded.'* 
He  further  states  that  the  court,  in  that  case 
(Colder  v.  Bull) ,  divides  all  laws  which  come 
within  the  meaning  of  that  clause  into  four 
classes,   and  then  names  the  classifications 
made  by  Mr»   Justice  Chase,  quoted   fully. 
supra.     In  the  celebrated  case  of  Kring  v. 
Missouri,    107  U.  S.  228.  27  L.  ed.  508.  in 
which  the  court  apparently   assumed  by  a 
bare  majority  a  new  position,  Mr.   Justice 
Miller  says,  of  the  definition  ^iven  by  Mr. 
Justice  Chase,  in  Colder  v.  BuU:    "But  it  is 
not  to  be  supposed  that  tde  opinion  in  that 
case  undertook  to  define,  by  way  of  exclusion, 
all  the  cases  to  which  the  constitutional  pro- 
vision would  be  applicable."    This  learned 
jurist  adopts,  as  supplementary  to  the  views 
of  Mr.  Justice  Chase,  the  language  of  Mr. 
Justice  Washington,  in  United  l^tates  v.  Hall, 
2  Wash.  C.  C.  366,  Fed.    Cas.  No.  15,285, 
that  an  ex  post  facto  law  is  one,  "in  short, 
which,  in  relation  to  the  offense  or  its  con- 
sequences, alters  the  situation  of  a  party  to 
his  disadvantage."  the  words  herein  quoted 
being  italicized  in  the  opinion  of   the  ma- 
jority of  the  court,  and  10  U.  8.  6  Cranch, 
171,  3  L.  ed.   189,  is  cited  as  showing  that 
the  case  of  United  States  v.  Hall  was  affirmed, 
but  the  opinion  on  afiirmance  makes  no  ref- 
erence to  ex  post  facto  laws,  and  the  case  was 
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disposed  of  on  other  grounds.  The  opinion 
in  the  case  in  6  Cranch  was  delivered  by  Mr, 
Chief  Justice  Marshall,  and  if  the  case  had 
r»^ted  upon  the  invalidity  of  the  law,  such  a 
matter  would  hardly  have  escaped  the  atten- 
tion of  that  great  jurist.  In  the  Kring  Case, 
the  following  language  is  used  in  the  ma> 
jority  opinion :  "  Can  the  law  with  regard 
to  bail,  to  indictments,  to  grand  juries,  to 
the  trial  jury,  all  be  changed  to  the  dis- 
advantage of  the  prisoner  by  state  legislation 
after  the  offense  was  committed,  and  such 
legislation  not  held  to  be  ex  post  facto  because 
it  relates  to  procedure,  as  it  does  according  to 
Mr.  Bishop?  And  can  any  substantial  ri^ht 
which  the  law  ^ave  the  defendant  at  the  time 
to  which  his  guilt  relates  be  taken  away  from 
him  by  ex  post  facto  legislation,  because,  in 
the  use  of  a  modern  phrase,  it  is  called  a  law 
of  procedure?  We  think  it  cannot."  Upon 
these  excerpts  last  quoted  have  been  built  up 
manv  hopes  of  convicted  criminals,  but  we 
think  this  language  is  dictum,  and  it  has  so 
been  held  by  other  state  courts  than  this. 
Lyharger  v.  State,  2  Wash.  552 ;  Be  Wright, 
3  Wyo.  478,  13  L.  R.  A.  748.  In  the  major- 
1^  opinion  in  Ex  parte  Medley,  184  U.  8.,  at 
page  171,  38  L.  ed.  640,  written  by  Justice 
Miller,  the  court  goes  further,  and  defines  an 
ex  post  facto  law  to  be,  among  other  things, 
one  ^  which  alters  the  situation  of  the  accused 
to  his  disadvantage,"  leaving  out,  evidently 
unintentionally,  the  important  qualifying 
words,  used  in  almost  every  other  case  in  the 
Federal  Supreme  Court  on  this  subject,  "  in 
relation  to  the  crime  and  its  consequences." 
We  think  that  these  cases  have  not  been 
followed  by  the  great  tribunal  in  which  they 
were  rendered,  and  that  what  may  be  termed 
extreme  terms  used  in  them  have  not  been 
crystallized  into  law.  The  cases  where  this 
sweeping  language  has  been  employed  have 
been  those  where  the  punishment  has  been  in- 
creased, either  by  restoring  the  death  pnenalty, 
where  the  accused  has  once  been  acquitted  of 
a  capital  offense,  or  where  the  punishment 
has  been  increased,  or  where  some  legislative 
act,  in  relation  to  the  crime  or  its  conse- 
quences, has  imposed  a  ^rreater  degree  of 
punisiiment  than  that  inflicted  at  the  time  it 
was  committed.  The  definitions  of  an  ex  post 
facto  law  have  sprung  from  the  dicta  of 
jurists,  adopted  by  the  court,  but,  however 
apt  or  exact  as  to  the  case  under  considera- 
tion, can  hardly  be  said  to  have  been  accepted 
as  legal  definitions  or  axioms.  A  review  of 
the  cases  in  the  Federal  Supreme  Court  will 
establish  this  fact.  In  the  case  of  Hopt  v. 
Utah,  110  U.  8.  574,  28  L.  ed.  262,  a  law  of 
the  territory  of  Utah  was  challenged  as  e.r  post 
facto,  which  repealed  a  statute  providing 
that  "persons  against  whom  judgment  has 
been  rendered  upon  a  conviction  for  felony, 
unless  pardoned  by  the  governor,  or  such 
judgment  has  been  reversed  on  appeal,  shall 
not  be  witnesses,"  after  the  commission  of 
the  crime  of  one  accused  of  murder;  but  the 
court  held  unanimously  that  the  repealing 
act  merely  enlarged  the  class  of  persons  who 
might  be  competent  to  testify,  and  was  not 
ex  post  facto.  It  was  said  that  such  statutory 
alterations  "only  remove  existing  restrictions 
upon  the  competency  of  certain  classes  of  per- 
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sons  as  witnesses,  relate  to  modes  of  pro- 
cedure only,  in  which  no  one  can  be  said  to 
have  a  vested  right,  and  which  the  state, 
upon  grounds  of  public  policy,  may  regulate 
at  pleasure.*'  And  the  testimony  of  one  who 
was  convicted  of  the  crime  of  murder  was  held 
to  be  rightfully  admitted  by  the  trial  court 
against  the  defendant,  although  the  law  mak- 
ini;  such  testimony  incompetent  was  repealed 
after  the  offense  was  committed,  leaving  the 
statute  in  such  shape  as  to  make  such  testi- 
mony competent.  The  case  of  HoUlen  v. 
Minnesota,  137  U.  S.  483,  34  L.  ed.  734,  is 
distinguished  from  Ex  parte  Medley,  supra. 
But  in  a  comparatively  recent  case  {Cook  v. 
United  States,  138  U.  S.  157-183,  34  L.  ed. 
906-913) ,  the  court  says :  ''  It  is  said  that  the 
construction  we  place  upon  the  2d  section  of 
article  3  makes  it  obnoxious  to  the  ex  post 
facto  clause  of  the  Constitution.  In  support 
of  this  position  reference  is  made  to  KHng  v. 
Missouri,  107  U.  S.  221,  27  L.  ed.  508,  where 
it  was  declared  that  any  statute  passed  after 
the  commission  of  an  offense,  which,  'in  re- 
lation to  that  offense  or  its  consequences, 
alters  the  situation  of  a  party  to  his  disad- 
vantage. '  is  an  ei  post  facto  law.  This  prin- 
ciple has  no  application  to  the  present  case. 
The  Act  of  1889  does  not  touch  the  offense 
nor  change  the  punishment  therefor.  It  only 
includes  the  place  of  the  commission  of  the 
alleged  offense  within  a  particular  judicial 
district,  and  subjects  the  accused  to  trial  in 
that  district  rather  than  in  the  court  of  some 
other  judicial  district  established  by  the  gov- 
ernment against  whose  laws  the  offense  was 
committed.  This  does  not  alter  the  situation 
of  the  defendants  in  respect  to  their  offense 
or  its  consequences.  *An  ex  post  facto  law, ' 
this  court  said,  in  Gut  v.  Minnesota,  76  U. 
S.  9  Wall.  35-38,  19  L.  ed.  573.  574,  'does 
not  involve,  in  any  of  its  definitions,  a  change 
of  the  place  of  trial  of  an  alleged  offense 
after  its  commission. '  "  See  Duncan  v.  Mis- 
sown,  152  U.  S.  377,  38  L.  ed.  485. 

This  resume  ot  the  authoritative  federal  de- 
cisions, however  conflicting  they  may  seem, 
or  however  unsatisfactory  they  may  be  in  de- 
fining what  is  and  what  is  not  an  ex  post  facto 
law.  shows,  we  think,  that  the  court  has  not 
established  as  law  the  broad  definitions  laid 
down  in  the  Kring  and  Medley  Cases,  but  that 
the  definition  of  Mr.  Justice  Washington, 
quoted  in  KHng  v.  MissouH,  may  be  relied 
upon,  that  a  law  which,  in  relation  to  the  of- 
fense or  its  consequences,  alters  the  situation 
of  a  party  to  his  disadvantage,  is  an  ex  jyost 
facto  law,  as  this  formula  evidently  compre- 
hends and  is  the  sum  of  all  the  definitions. 

Tlie  state  courts  have  strongly  leaned  to  the 
position  that  a  mere  change  in  procedure  is 
not  an  ex  post  facto  law,  and  to  the  doctrine 
that  an  act,  to  be  denounced  as  unconstitu- 
tional in  this  respect,  must  make  punishable 
that  which  was  not  punishable  at  the  time  the 
act  was  committed,  or  which  aggravates  the 
punishment,  or  operates  to  the  disadvantage 
of  the  accused  in  relation  to  the  crime  or  its 
punishment.  Laws  have  been  held  constitu- 
tional which,  after  the  commission  of  an  of- 
fense, decrease  the  number  of  a  jury  in  trials 
for  misdemeanors  {State  v.  Carter,  33  La. 
Ann.  1214)  ;  which  provide  that,  in  all  ques- 
29  L.  R  A. 


tions  affecting  the  credibility  of  a  witneas, 
his  general  moral  character  mav  be  given  in 
evidence  (RoHnstm  v.  State,  84  Ind.  452)  ; 
which  authorize  the  punishment  of  a  person 
for  an  offense  previously  committed,  and  as 
to  which  all  prosecution  and  pnnishment 
were  barred  at  its  passage,  according  to  pre- 
existing statutes  of  limitation  {State  V.  Moore, 
42  N.  J.  L.  208)  ;  which  reduce  tlie  number 
of  peremptory  challenges  allowed  the  accused 
{Doicling  v.  State,  5  Smedes  &  M.  664; 
Mathis  V.  State,  31  Fla.  311)  ;  which  change 
the  manner  of  summoning  a  jury  {Perry  v. 
Corn.  3  Oratt.  632)  ;  which  allow  amendments 
to  pending  indictments  {State  v.  Manning,  14 
Tex.  402)  ;  which  prevent  the  defendant  from 
takinc:  advantage  of  variances  in  the  indict- 
ment {Com.  V.  Ilall,  97  Mass.  570)  ;  which 
give  the  state  seven  peremptory  challenges 
{State  V.  Ryan,  18  Minn.  370  [Gil.  348]  : 
Walston  V.  Com.  16  B.  Mon.  16.  40)  ;  requir- 
ing the  jury,  instead  of  the  court,  to  fix  the 
punishment  {Holt  v.  State,  2  Tex.  363)  ;  mak- 
ing the  court,  instead  of  the  jury,  judges  of 
the  law  {Marion  v.  Stat^,  20  Neb.  236.  57 
Am.  Rep.  825)  ;  changing  the  place  of  trial 
after  the  commission  of  the  offense  (State  v. 
Gut,  13  Minn.  341  [Gil.  315J)  :  clothing 
justices  of  the  peace  with  jurisdiction  over 
crimes  previously  committed  (StfUe  v.  Welch, 
65  Vt.  50)  ;  dividing  a  county  into  judicial 
districts  {Potter  v.  State,  42"  Ark.  29)  :  re- 
pealing a  law  providing  for  preliminary  ex- 
aminations after  indictment  found  {Jonea  v. 
Cmn.  86  Va.  661)  ;  changing  method  of  prose- 
cution from  indictment  to  information  by 
prosecuting  attorney  {People  v.  Campbell,  o9 
Cal.  243,  43  Am.  Rep.  257  ;  LylHirqer  ▼.  State, 
2  Wash.  552 ;  lie  Wright,  3  Wyo.'  478.  13  L. 
R.    A.  748). 

By  our  statute  taking  away  the  right  of  the 
accused  to  object,  by  an  aflidavit  made  up^in 
information  or  belief,  to  the  examining  magis- 
trate, after  the  commission  of  felony,  the 
petitioner  was  not  deprived  of  any  substan- 
tial right  or  protection,  as  it  is  within  tlie 
pow^er  of  the  legislature  to  change  the  form 
and  method  of  procedure  in  any  manner 
which,  in  relation  to  the  crime  or  its  conse- 
quences, does  not  alter  the  situation  of  the 
accused  to  his  disadvantage,  and  Ute  situ&tioD 
of  the  prisoner  was  not  so  changed  by  the 
statute  challenged  by  him.  It  cannot  he 
seriously  contended  that  all  who  may  have 
cnnimitted  criminal  offenses  prior  to  the  date 
of  the  statute  repealing  the  law  providing 
that  the  defendant  may,  upon  his  own  state- 
ment upon  information  and  l)elief.  secure  a 
change  of  place  of  trial,  shall  have  the  right 
for  j^ears  to  come  (as  we  have  no  statute'  of 
I  limitations  relating  to  crimes  or  miademean- 
I  ors)  to  be  considered  as  pardoned  by  the  legis- 
lature, or  as  entitled  to  the  right  under  a 
'  repealed  statute  to  object  to  the  magistnite 
.  before  whom  they  are  brought  upon  com- 
plaint and  warrant  to  answer  a  criminal 
charge  of  which  the  magistrate  has  not  full 
jurisdiction  to  hear,,  try,  and  determine. 
True,  in  one  case,  the  right  of  a  change  of 
venue  in  preliminary  examinations  is  &«id 
to  be  a  substantial  and  important  right,  of 
which  the  accused  cannot  be  deprived  except 
by  his  own  act  {State  v.  Sorenton,  84  Wis. 
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27)  ;  but  this  is  a  rieht  given  under  a  statute 
already  existinp^.  If  the  statute  had  been  re- 
pealed, it  is  doubtful  if  the  Wisconsin  court 
would  hold,  in  face  of  all  the  authorities, 
that  the  right  to  a  change  of  place  of  trial, 
beinsT  a  method  of  procedure,  in  which  no  one 
has  a  vested  right,  cannot  be  taken  away  by 
a  statute  after  the  commission  of  the  offense. 
Cook  V.  United  States,  138  U.  8.  183,  84  L. 
ed.  913;  Qut  v.  Minnesota,  76  U.  S.  9  Wall. 
88,  19  L.  ed.  574 ;  Rapt  v.  Utah,  HO  U.  S. 
589,  28  L.  ed.  268.  The  right  to  a  change 
of  place  of  trial,  or  a  change  of  judge,  in 
case  where  the  magistrate  or  judge  is  dis- 
qualified by  prejudice,  or  where  there  cannot 
be  a  fair  trial  owing  to  the  prejudice  in  the 
community  against  the  accused,  always  ex- 
isted at  common  law,  but  the  venue  was  never 
changed  upon  the  mere  opinion  or  belief  of 
the  party  applying  therefor  at  common  law, 
as  the  rule  was  that  facts  and  circumstances 
must  appear  satisfying  the  court.  1  Bishop, 
Crim.  Proc.  70,  71. 

By  no  accepted  definition  of  an  ex  post  facto 
law  is  this  statute,  which  sweeps  away  the 
provision  that  the  accused  may  secure  a 
change  of  magistrate  or  place  of  preliminary 
examination  in  a  criminal  case  upon  his  af- 
fidavit of  belief  of  the  prejudice  of  the  magis- 
trate before  whom  he  has  been  brought  for 
such  examination,  an  ej[  post  facto  law.  It 
does  not  make  criminal  what  before  its  enact- 
ment was  innocent ;  it  does  not  inflict  greater 
punishment  than  was  attached  to  the  crime 
when  committed  ;  it  does  not  alter  the  rules  of 
•evidence,  and  direct  that  less  or  different 
testimony  may  be  received  than  required  at 
the  time  of  the  commission  of  the  offense ; 
and  it  does  not  alter,  in  relation  to  the  crime 
or  its  coDseouences,  the  situation  of  the  ac- 
cused to  his  disadvantage.  If  we  go  further, 
and  add  other  means  invented  in  some  of  the 


cases  for  the  detection  of  an  ex  post  facto  law, 
it  does  not  deprive  him  of  any  substantial  or 
vested  right  provided  by  law  at  the  time  of 
the  guilty  act  for  his  protection.  It  is  neces- 
sary, in  the  administration  of  justice,  that 
one  accused  of  crime  should  have  a  fair  trial 
l)efore  an  impartial  and  unprejudiced  judge 
and  jury,  and  even  an  examination  on  the 
initial  or  preliminary  inquiry  before  an  im- 
partial and  unprejudiced  magistrate.  No- 
where does  the  record  show  that  the  petitioner 
has  been  shorn  of  any  of  these  substantia] 
rights  and  privileges ;  for,  if  the  examining 
tribunal,  the  court  oif  inquiry,  was  preju- 
diced against  him,  we  have  no  knowledge  of 
that  fact  from  the  record,  and  it  is  not  even 
asserted  that  the  allegations  of  the  defendant, 
upon  information  and  belief,  m^e  in  his 
affidavit,  alleging  such  prejudice  before  the 
examining  magistrate  were  true.  It  merely 
appears  that  he  believes  them  to  be  true,  and 
this  is  insufficient  under  the  statute  in  force 
at  the  time  that  he  was  complained  against 
at  the  preliminary  examination.  Endless 
confusion  would  result  from  a  decision  by  us 
that  the  legislature  had  no^ight  to  make  new 
regulations  as  to  methods  of  procedure  in  the 
courts  of  justice,  or  to  remove  and  repeal  old 
rules  that  may  be  found  to  be  a  temptation 
to  perjury  or  liable  to  abuse,  and  which  in 
no  way  affect  the  right  of  the  accused  to  a 
fair  and  impartial  hearing,  either  in  the  ex- 
amining or  in  the  trial  court. 

Tfie  writ  is  disallowed,  aiid  tJie  petition  for  the 
writ  is  dismissed.  In  accordance  with  the 
provisions  of  the  habeas  corpus  act,  the  clerk 
of  this  court  will  return  the  petition  for  the 
writ  to  the  petitioner,  or  the  person  applying 
for  the  writ,  with  a  certified  copy  of  this 
opinion  containing  the  reasons  of  this  court 
for  disallowing  and  refusing  the  writ. 

Conaway  and  Potter,  J  J.,  concur. 
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1.  A  prayer  of  a  complaint  for  damaeres 
for  breach  of  a  contract  and  for  spe- 
cific performance  of  the  same,  based  upon  tbe 
tmrne  facts,  does  not  rcDder-  the  complaint  ob- 
noxious to  tbe  objection  that  it  Joins  several 
causes  of  action  without  separately  stating  them. 

2.  TruBtees  appointed  by  parties  to  a 
contract  to  managre  the  details  of  the  business 
done  thereunder  are  not  necessary  parties  to  an 
action  thereon. 

8.  A  contract  between  corporations 
org^anised  to  distribnte  and  ftimish 


Note.— The  general  subject  of  monopolies  and 
combinations  by  corporations  will  be  found  treated 
to  a  considerable  extent  in  the  note  to  People  v. 
Chicago  Gas  Trust  Co.  (III.)  8  L.  R.  A.  497. 

For  right  of  one  corporation  to  hold  the  stock  of 
another,  see  note  to  Buckeye  Marble  &  T.  Co.  v, 
Harvey  (Tenu.)  18  L.  R.  A.  252. 
^  L.  R.  A. 


crater  to  consumers  in  a  county  and  city, 
for  co-operation  in  supplying  water  to  the  city,  is 
not  ultra  vires  because  one  officer  of  each  corpo- 
ration is  appointed  a  trustee  and  they  together 
given  general  charge  of  the  operation  of  the 
works,  and  of  keeping  the  accounts  of  re- 
ceipts and  expenses,  with  a  limited  power  of  de- 
termining what  shall  be  charged  to  tbe  account 
of  operating  expenses,  and  with  other  powers  and 
duties  simply  executory  and  such  as  could  not 
bo  discharged  by  any  board  of  directors  other- 
wise than  through  an  agent. 

4«  The  appointment  by  a  corporation » 
by  its  board  of  directors*  of  another 
corporation  to  act  as  its  sole  agent  in  the 
sale  of  water  within  a  city,  to  be  distributed  by 
means  of  plants  of  both  corporations.  Is  not  in 
violation  of  Civ.  Code,  9  35Mubdl vs.  5, 8,where  the 
agency,  although  exclusive,  is  not  unlimited  or 
unrestricted. 

6«  A  contract  between  corporations  or- 
Ijpanised  to  distribute  and  Airnish 
crater  to  consumers  in  a  county  and  city,  one 
of  which  owns  a  supply  of  water  and  a  pipe  line 
ending  at  the  city  limits,  and  the  other  a  distrib- 
uting plant  within  tbe  city,  for  co-operation  in 
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8uppl3rinff  water  to  the  otty  and  providing  a 
^  method  of  determining  the  prioe  of  water,  is  not  in 
violation  of  public  policy  as  a  combination  to 
create  a  monopoly*  since  the  Oallfornia  constitu- 
tion reserves  to  municipal  corporations  the  power 
of  regulatingr  water  rates. 

(August  06. 1895.) 

APPEAL  by  plaintifr  from  a  judgment  of  the 
Superior  Court  for  San  Diego  County  in 
favor  of  defendant  in  an  action  brought  to  en- 
force specific  performance  of  a  contract  for  the 
^mishing  of  water  to  the  City  of  8an  Diego 
and  for  damages  for  its  breach.    Reversed, 

The  facts  are  stated  in  the  Commissioner's 
opinion. 

Messrs.  Works  &  Works,  for  appellant: 

As  to  the  extent  to  which  a  corporation  may 
go,  in  making  contracts,  without  bringing  it- 
self within  the  prohibitory  rules,— 

See  EUerman  v.  Chicago  Junction  R.  <fc  U. 
S,  Y.  Co.  49  N.  J.  Eq.  217;  Union  Water  Co. 
V.  Murphy's  Flat  Fluming  Co.  22  Cal.  621; 
Sutro  Tunnel  Co.  v.  Segregated  Belcher  Min. 
Co.  19  Nev.  121;  Leslie  v.  LoHUard,  110  N.  Y. 
519,  1  L.  R.  A.  456;  1  Wood,  Railway  Law, 
pp.  491-499;  Bissell  v.  Michigan  8.  cfc  N.  I.  R. 
Co.  22  N.  Y.  258;  Kent  v.  Quicksilf>er  Min. 
Co.  78  N.  Y.  159;  Chicago,  St.  L.  d  N.  0.  R. 
Co,  V.  Pullman  Southern  Car  Co,  189  U.  S.  79, 

85  L.  ed.  97;  Elkins  v.  Camden  d:  A.  R.  Co. 

86  N.  J.  Eq.  241:  Central  Sftade  Roller  Co,  v. 
Cushman,  148  Mass.  358;  State  v.  Hancock,  35 
N.  J.  L.  587;  Miners'  Ditch  Co.  v.  Zellerbach, 

87  Cal.  548.  99  Am.  Dec.  800;  Sussex  R.  Co.  v. 
Morris  A  E.  R.  Co.  19  N.  J.  Eq.  la 

If  the  corporation  has  derived  any  benefit 
from  the  execution,  or  partial  execution,  of  the 
contract,  it  can  be  compelled  to  perform  on  its 
part,  to  the  extent,  and  up  to  the  time,  such 
contract  had  been  acted  upon. 

Kelsey  v.  National  Bank,  69  Pa.  426: 1  Wood, 
Railway  Law,  pp.  491-502;  Bissell  yf.  Michigan 
8.  di  N,  I.  R,  Co.  supra:  Witter  v.  Grand 
Rapids  Flouring  Mill  Co.  78  Wis.  548;  Heims 
Brewing  Co.  v.  Flannery,  187  111.  809;  Holmes 
V.  Willard,  125  N.  Y.  75,  11  L.  R.  A.  170; 
Manchester  &L.R.Co.y.  C&ncord  R,  Co.  66 
N.  H.  — .  9  L.  R.  A.  689,  8  Inters.  Com.  Rep. 
819;  State  Board  of  Agriculture  v.  Citizens' 
Street  R,  Co.  47  Ind.  407,  17  Am.  Rep.  702; 
Bradley  v.  Ballard,  55  111.  418, 8  Am.  Rep.  656; 
Oil  Creek  A  A.  R.  R.  Co.  v.  Pennsylvania 
Transp,  Co.  83  Pa.  160;  Main  v.  Casserly,  67 
Cal.  127. 

In  Heims  Bracing  Co,y.  Flannery,  suprayii  is 
said:  **  The  defense  of  ultra  vires  cannot  avail 
the  defendant.  Even  admitting  that  entering 
into  said  contract  was  in  excess  of  the  defend- 
ant's corporate  powers,  yet,  having  entered 
into  said  contract  and  enjoyed  its  feneflts,  it 
should  be  estopped  to  appeal  to  the  limitations 
impNOsed  by  its  charter  for  the  purpose  of  es- 
caping payment  of  thcstipulated  consideration." 

See  also  Manchester  &  L.  R.  Co.  v.  (Uncord 
R,  Co.  and  Oil  Creek  <fc  A.  R.  R.  Co.  v.  Penn- 
sylvania Transp.  Co.  supra. 

This  was  not  a  copartnership  contract. 

Hanna  v.  Flint,  14  Cal.  74;  Wheeler  v.  Far- 
mer, 88  Cal.  203;  Stuart  v.  Adams,  89  Cal. 
367;  Smith  v.  Sehultz,  89  Cal.  526;  Loomis  v. 
Marshall,  12  Conn.  69,  80  Am.  Dec.  596;  Kei- 
ser  V.  State,  58  Ind.  879;  Boyce  v.  Brady,  61 
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Ind.  432;  Hartey  v.  ChUds,  28  Ohio  St.  81».  2? 
Am.  Rep.  887;  17  Am.  &  Eng.  Encyclop.  Law, 
p.  845. 
Messrs,  McDoiuUd  A  HeDonald,  for 

respondent: 

Enough  appears  upon  the  face  of  the  com- 
plaint to  show  that  said  contracts  were  and  are 
void  because  beyond  the  powers  of  the  respMec- 
tive  cori)orations  and  against  the  public  policy 
of  the  state. 

The  primary  object  of  the  two  corporations 
in  entering  into  those  contracts  was  to  control 
the  water  supply,  and  thereby  enhance  the 
price  of  water  m  the  city  of  San  Diego,  and  to 
create  and  maintain  a  monopoly  of  the  water 
business  of  said  city.  This  rendered  the  con- 
tracts void. 

Spelling,  Trusts  &  Monopolies,  §§  82.  106- 
109;  Amot  v.  Pittston  A  E,  Coal  Co.  68  N.  Y. 
559.  28  Am.  Rep.  190;  FordY.  Qregson,  7  Mont 
89;  Santa  Clara  Valley  MiU  dt  L,  Co,  v.  Hayes, 
76  Cal.  887. 

A  corporation  can  exercise  no  other  powers 
than  such  as  are  specifically  granted,  or  such 
as  are  necessary  for  carrying  into  effect  the 
powers  granted. 

Vandall  v.  South  San  Francisco  Dock  Co.  40 
Cal.  88;  Morawetz,  Priv.  Corp.  §  816;  Thomas 
V.  West  Jersey  R,  Co.  101  U.  S.  71,  25  L.  ed. 
950;  Oregon  R.  dt  Nav,  Co.  v.  Oregonian  R.  Co. 
180  U.  S.  1,  82  L.  ed.  887;  Central  Transp. 
Co.  V.  Pullman's  Palace  Car  Co,  \2fd  U.  S.  24, 
85  L.  ed.  55. 

The  authorit}'  of  every  agent  of  a  corpora- 
tion is  derived,  directly  or  indirectly,  from  the 
agreement  of  the  shareholders  as  expressed  in^ 
their  charter  or  articles  of  incorporation. 

The  board  of  directors  cannot  depart  from 
the  company's  chartered  purposes  under  any 
circumstances. 

Morawetz,  Priv.  Corp.  §  514. 

Whatever  tends  to  injustice  or  oppression, 
restraint  of  liberty,  commerce,  and  natural  or 
legal  ri^ht;  whatever  tends  to  the  obstruction- 
of  justice,  or  to  the  violation  of  a  statute; 
and  whatever  is  against  good  morals, — when 
made  the  object  of  a  contract  is  against  public 
policy,  and,  therefore,  void,  and  not  suscepti- 
ble of  enforcement. 

9  Am.  &  Eng.  Encyclop.  Law,  p.  880.  See 
also  Greenhood,  Pub.  Pol.  p.  2;  Kreamer  ▼. 
Earl,  91  Cal.  117;  Dial  v.  Hair,  18  Ala.  800. 
54  Am.  Dec.  179;  Smith  v.  Johnson,  87  Ala. 
686;  Damrelly,  Meyer,  40  Cal.  170;  Beard  v. 
Beard,  65  Cal.  354;  Alpers  v.  Hunt,  86  Cal.  78. 
9  L.  R.  A.  483;  Oridley  v.  D<ym,  57  Cal.  78.  40 
A.m.  Rep.  110;  MitcheU  v.  aine,  84  Cal.  409. 

The  state  has  declared  all  water  appropri- 
ated for  the  purposes  of  sale,  rental,  or  distri- 
bution to  be  charged  with  a  public  use,  and 
has  indicated  the  policy  of  the  state  to  the  pre- 
vention of  monopolies  so  far  as  furnishing 
light  and  water  to  cities  and  their  inhabitanta 
is  concerned. 

People  V.  Stephens,  62  Cal.  209;  P&tpU  v. 
Chicago  Gas  Trust  Co,  130  III.  268.  8.  L.  R. 
A.  497;  McCrary  v.  Beaudry,  67  Cal.  120. 

The  franchises  of  a  corporation  are  privi- 
leges granted  and  held  in  personal  trust  by  it, 
and  cannot  be  transferrea,  either  by  forced 
sale  or  by  voluntary  assignment,  except  by 
permission  of  the  legislature,  and  when  that 
permission    is   grant^   the  mode  of  transfer 
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pointed  out  is  tbe  measure  of  the  power;  and 
any  attempt  on  the  pfirt  of  tbe  corporation  to 
devest  itself  of  its  franchise  and  thus  disable 
itself  from  performing  its  duties  to  the  public, 
without  legislative  authority  is  ultra  vires  and 
void. 

Wood  V.  Truekee  Tump.  Co.  24  Cal.  474; 
Oregon  R.  dNav,  Co.  v.  Oregonian  R.  Co.  180 
U.  8.  1.  82  L.  ed.  887;  Central  Tramp.  Co.  v. 
PuUman'a  Palace  Car  Co.  189  U.  8. 24,85  L.  ed. 
55;  Pennsylvania  R.  Co.  v.  St.  Louis,  A.  db  T 
H.  R.  Co.  118  U.  8.  290,  80  L.  ed.  83;  Tlwmas 
V.  West  Jersey  R.  Co.  101.  U.  S.  71,  25  L.  ed. 
950;  Stockton  v.  Central  R.  Co.  50  N.  J.  Eq. 
52. 17  L.  R.  A.  97;  Randolph  v.  Lamed,  27  N. 
J.  Eq.  557;  Troy  &  B.  R.  Co.  v.  Boston,  H.  T. 
it  W.R.Co.m^.  Y.  107;  Fanning  v.  Os- 
borne, 102  N.  Y.  441;  Peona  <t  R.  I.  R.  Co. 
V.  Coal  Valley  Min.  Co.  68  111.  489;  Richardson 
V.  Sibley,  11  Allen,  65,  87  Am.  Dec.  700;  Mid- 
dlesex  R.  Co.  v.  Boston  &  C.  R.  Co.  115  Mass. 
347;  Stewart's  App.  56  Pa.  418;  Oibbs  v.  Ih-ew, 
16  Fla,  147,  26  Am.  Rep.  700;  Ray,  Contractual 
Limitations,  pp.  278,  278. 

This  agreement  is  tdwultra  vires  and  illegal, 
for  the  reason  that  it  undertakes  to  constitute 
the  parties  partners  in  tbe  business  of  furnish- 
ing water  to  the  city  of  San  Diego  and  its  in- 
habitants. 

1  Morawetz.  Priv.  Corp.  §  421;  2  Beach. 
Corp.  $  848;  Ray.  Contractual  Limitations, 
§  56;  People  v.  North  River  Sugar  Ref.  Co.  121 
N.  Y.  582,  9  L.  R  A.  88,  54  Hun.  855.  5  L.  R. 
A.  886;  Mallory  v.  Hanaur  Oil  Works,  86 
Tenn.  598;  Pearct  v.  Madison  db  L  R.  Co.  and 
Peru  db  L  R.  Co.  62  U.  8.  21  How.  441,  16  L. 
ed.  184;  Burke  v.  Concord  Railroad,  61  N.  H. 
160;  Quinn  v.  Quinn,  81  Cal.  14. 

This  agreement  is  contrary  to  public  policy, 
for  the  reason  that  it  is  a  combination  between 
the  parties  for  the  purpose  of  creating  a 
monopoly  for  the  sale  of  water  to  the  city  of 
San  Diego  and  its  inhabitants. 

Pacific  Factor  Co.  v.  Adler,W)  Cb\.  110;  Santa 
aara  Valley  Mill  d  L.  Co.  v.  Hayes,  76  Cal. 
387;  Ray,  Contractual  Limitations,  pp.  212. 
213,  284.  238,  and  cases  cited;  Richardson  v. 
Buhl,  77  Mich.  682.  6  L.  R.  A.  457. 

The  general  rule  that  contracts  in  partial  re- 
straint of  trade  are  not  invalid  does  not  ap- 
ply to  corporations  engaged  in  a  public  busi- 
ness in  which  the  public  are  interested. 

Chicago  Gas  Light  db  Coke  Co.  v.  People's  Gas 
Light  dt  Coke  Co.  121  111.  m^i. People  v.  Chi- 
cago Gas  Ti'ust  Co.  180  111.  268,  8  L.  R.  A. 
497;  Gibbs  v.  Consolidated  Gas  Co.  180  U.  8. 
896,  32  L.  ed.  979:  West  Virginia  Tramp.  Co. 
y.  Ohio  River  Pipe  Line  Co.  22  W.  Va.  600,  46 
Am.  Rep.  527;  Tliomas  v.  West  Jersey  R.  Co. 
101  U.  8.  71,  25  L.  ed.  950;  Central  Transp. 
Co.  V.  Pullman's  PaUce  Car  Co.  189  U.  8.  24, 
35  L.  ed.  55:  Miner's  Ditch  Co.  v.  Zellerbach, 
38  Cal.  543.  99  Am.  Dec.  300. 

When  the  illegal  purpose  is  disclosed, 
whether  the  shelter  be  under  form  of  partner- 
ship of  individuals  or  of  corporations,  the 
grasp  of  a  court  of  equity  will  be  equally  power- 
ful to  control  the  trust. 

Ray,  Contractual  Limitations,  pp.  284,  279; 
Stockton  V.  Central  R.  Co.  50  N.  J.  Eq.  52,  17 
L.  R.  A.  97;  People  v.  North  River  Sugar  Ref. 
Co.  54  Hun,  354,  5  L.  R.  A.  386. 

These  corporations  not  having  had  the  power 
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to  enter  into  this  agreement,  it  is  void  in  toto,, 
and  the  defendant  may  avail  itself  of  the  plea 
of  ultra  vires. 

Miner^s  Ditch  Co.  v.  Zellerbach,  Thomas  v. 
West  Jersey  R.  Co.,  and  Central  Transp.  Co.  v. 
Pullman's  Palace  Car  Co.,  si^pra. 

Haynes,  Ch.  </.,  filed  the  following  opin- 
ion : 

Defendant's  demurrer  to  the  complaint  was 
sustained,  and,  the  plaintiff  declining  to 
amend,  judgment  of  dismissal  was  entered, 
from  which  judgment  it  appeals.  The  only 
questions  to  be  considered,  therefore,  are 
those  presented  by  the  demurrer. 

The  complaint  alleges,  in  substance,  that 
both  the  parties  to  this  action  are  corpora- 
tions organized  and  existing  under  the  laws 
of  this  state  for  the  purpose  of  distributing, 
selling,  and  furnishing  warter  to  consumers 
in  the  countv  and  city  of  San  Die^o;  that 
the  plaintiff  is  the  owner  of  a  complete  dis- 
tributing plant  for  furnishing  water  to  the 
city  of  San  Diego  and  its  inhabitants ;  that 
the  defendant  is  the  owner  of  water  rights, 
reservoirs,  and  a  supply  of  water  outside  of 
said  city,  from  which  the  water  is  conducted 
by  flumes  and  pipes  to  the  city  boundary, 
where,  during  all  the  times  mentioned  in 
the  complaint,  the^  were  and  are  connected' 
with  the  water  mams  and  pipes  of  the  plain- 
tiff ;  that  the  defendant  was  not  and  is  not 
the  owner  of  any  water  pipes  within  the  cit^, 
and  was  unable  to  distribute  or  furnish  its 
water  to  the  city  or  its  inhabitants.  Under 
these  circumstances,  the  parties  to  this  ac- 
tion executed  two  written  agreements,  both 
bearing  date  November  6,  1890,  which  are 
referred  to  as  Exhibits  A  and  B,  respective! v, 
but  which  constitute  one  contract.  By  tne 
first,  the  flume  company  appoints  the  water 
company  its  sole  agent  for  the  exclusive  sale 
of  its  water  within  the  corporate  limits  of 
the  city,  as  then  or  thereafter  established, 
excepting  the  peninsula  of  San  Diego;  but 
all  sales  made  bv  the  water  company  ^ shall 
be  subject  to  tne  approval  of  the  party  of 
the  first  part  [the  flume  company],  and  no 
sales  shall  be  made  without  the  consent  of 
the  party  of  the  first  part. "  It  was  further 
provided  that  said  appointment  should  con- 
tinue and  be  in  force  during  the  continuance 
of  the  other  contract  of  the  same  date,  name- 
ly, twenty  years.  The  other  contract— Ex- 
hibit B — is  very  long,  but  for  the  purpose 
of  disposing  of  the  questions  made  upon  this 
appeal  may  be  greatly  condensed.  By  this 
agreement  E.  8.  Babcock  and  J.  W.  Sefton. 
the  former  the  president  of  the  plaintiff  cor- 
poration, and  the  latter  the  president  of  the 
defendant,  were  appointed  trustees,  to  whom 
were  given  the  control  of  the  properties  of 
these  corporations,  respectively,  "so  far  as 
the  same  may  be  confined  to  the  corporate 
limits  of  the  city  of  San  Diego,"  to  operate 
and  control  the  same  for  the  use  and  benefit 
of  the  respective  parties  thereto.  These  trus- 
tees were  selected  and  named,  one  by  each 
corporation,  and  each  was  to  hold  said  office 
of  trustee  at  the  pleasure  of  the  party  nam- 
ing him,  who  should  also  appoint  his  suc- 
cessor, and  the  compensation  of  each  should 
be  fixed  and  paid  by  the  party  appointing 
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him;  that  ^the  use,  operation,  and  control 
of  these  properties  by  the  said  trustees  shall 
be  for  the  purpose  of  furnishing  the  water 
supply  to  the  city  of  San  Diego  and  its  in- 
habitants, the  profits  arising  therefrom  to  be 
subject  to  the  control  and  use  of  the  parties 
hereto,  as  hereinafter  mentioned ;  said  par- 
ties hereto  agreeing  to  combine  their  joint 
endeavor  for  the  advancement  of  their  re- 
spective interests  under  this  trust,  subject 
to  the  conditions  as  hereinafter  mentioned.'' 
The  water  company  agreed  to  furnish  its  en- 
tire plant,  and  the  flume  company  agreed  to 
deliver  at  the  city  limits  a  suflBcient  quan- 
tity of  good  water  for  the  supply  of  the  city 
and  its  inhabitants,  to  be  used  by  the  trus- 
tees for  that  exclusive  purpose.  The  trustees 
were  to  keep  three  separate  accounts,  one  des- 
ignated as  the  "operating  account,"  another 
as  "first-division  account,"  and  the  third, 
as  "second-division  account."  The  second 
and  third  accounts  were  for  the  purpose  of 
distributing  the  profits  between  the  respect- 
ive corporations."  The  agreement  stated,  in 
a  general  way,  what  should  be  charged  to 
operating  expenses,  and  except  as  provided, 
and  excluding  certain  specified  matters,  the 
trustees  were  empowered  to  determine  what 
should  constitute  a  proper  charge  to  that  ac- 
count. It  was  also  provided  that  the  flume 
company  might  use  the  water  company's 
system  of  pipes  for  conducting  water  to  par- 
ties outside  the  city  limits,  the  compensation 
therefor  to  be  fixed  by  the  trustees. 

The  complaint  further  alleged  that  the 
parties  thereto  entered  upon  the  performance 
of  said  agreement,  that  the  plaintiff  in  all 
things  carried  out  and  performed  the  same 
on  its  part,  that  plaintiff  and  defendant  and 
their  said  trustees  failed  to  agree  as  to  the 
proper  basis  of  division  of  the  accounts  be- 
tween them,  and  especially  as  to  the  amount 
to  be  expended  for  the  extension  of  plain- 
tiff's plant,  and  have  been  unable  to  agree 
upon  a  settlement  of  their  said  accounts; 
alleged  plaintiff's  willingness  to  settle  and 
adjust  the  same,  but  that  defendant  made 
said  differences  an  excuse  for  not  furnishing 
the  water  required  by  the  conti-act,  and  had 
wholly  failed  since  May  2,  1892,  to  comply 
with  said  contract,  though  plaintiff  had  de- 
manded in  writing  such  performance;  al- 
leged that  upon  a  true  and  just  accounting 
there  was  due  to  it  from  defendant  the  sum 
of  about  150.000,  but  that  if  the  court  should 
find  otherwise,  and  that  it  was  indebted  to 
the  defendant,  it  thereby  offered  to  pay  the 
same;  that,  by  the  defendant's  failure  to 
comply  with  its  said  contnict,  plaintiff  had 
been  damaged  in  the  sum  of  $100,000 ;  that, 
acting  under  said  contract,  plaintiff  con- 
tracted with  the  city  of  San  Diego  to  supply 
it  with  water  for  the  term  of  twenty  years 
at  a  reasonable  profit,  but  that  defendant, 
after  furnishing  water  for  said  purpose  for 
about  a  year,  failed  and  refused  to  longer 
furnish  the  same,  whereby  plaintiff  sustained 
special  damage  in  the  sum  of  $100,000. 

The  prayer  is  for  an  accounting,  for  dam- 
ages, and  for  a  specific  performance  of  the 
contract,  and  for  general  relief. 

The  demurrer  was  upon  several  grounds, 
viz.  :  (1)  For  want  of  facts  suflScient  to  con - 
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stitute  a  cause  of  action  ;  (2)  that  two  alleged 
causes  of  action  for  damages  are  joined  with 
an  alleged  cause  of  action  for  specific  per- 
formance, without  separately  statins  said 
several  causes  of  action ;  (8)  for  defect  of 
parties,  in  that  Babcoclc  and  Sefton,  the 
trustees,  are  not  made  parties ;  and  (4)  that 
the  complaint  is  uncertain,  in  that  several 
causes  of  action  are  joined  without  being 
separately  stated  and  numbered. 

The  second  and  fourth  grounds  of  denaurrer 
go  to  the  joinder  of  several  causes  of  action 
without  being  separately  stated.  Different 
causes  of  action  are  not  stated,  however. 
Both  legal  and  equitable  relief  is  sought, 
but  the  right  to  such  relief  is  baaed  upon 
the  same  facts.  Pom.  Rem.  §  452.  Nor  is 
the  third  ground  of  demurrer  well  takoi. 
The  trustees  were  simply  the  agents  or  in- 
struments of  the  parties  to  the  contract,  and 
had  no  interest  in  the  controversy  in  any 
legal  sense. 

Whether  the  complaint  states  facts  suffi- 
cient to  constitute  a  cause  of  action  is  the 
principal  question  in  the  case.  Respondent 
contends  "  that  enough  appears  upon  the  face 
of  the  complaint  to  show  that  said  contracts 
were  void,  because  beyond  the  powers  of  the 
respective  corporations,  and  against  the  pub- 
lic policy  of  the  state."  The  questions  here 
presentea  were  discussed  by  counsel  in  an- 
other action  between  the  same  parties,  but 
that  case  went  off  upon  another  point,  and 
no  opinion  was  expressed  upon  them.  San 
Diego  Water  Go.  v.  San  Diego  Flume  Co,  100 
Cal.  43. 

It  is  contended  that  the  contract  in  ques- 
tion was  ultra  vires,  because  under  it  the 
management  of  the  affairs  of  the  two  corpo- 
rations were  taken  from  their  respective 
boards  of  directors  and  transferred  to  two 
trustees,  each  of  whom  is  a  stranger  to  the 
corporation  appointing  the  other.  This  state- 
ment of  the  effect  of  the  contract  is  too  broad. 
When  analyzed,  the  powera  of  the  trustees 
are  very  limited.  By  that  part  of  the  con- 
tract called  "* Exhibit  A,"  the  plaintiff,  as 
a  corporation,  was  appointed  the  agent  of  the 
defendant  corporation  for  the  sale  of  water 
within  the  city  of  San  Diego;  but  all  sales 
were  subject  to  the  approval  of  the  defend- 
ant, and  no  sales  could  be  made  without  its 
consent.  The  trustees  were  not  given  any 
power  or  authority  over  the  sale  of  the  water. 
Tliey  were  given  the  general  charge  of  oper- 
ating the  works  of  the  plaintiff  in  distribut- 
ing the  water  furnished  by  the  defendant, 
and  of  keeping  the  accounts  of  receipts  and 
expenses,  with  a  limited  power  of  determin- 
ing what  should  be  charged  to  the  account 
of  operating  expenses ;  and,  with  that  excep- 
tion, their  whole  powers  and  duties  were  ex- 
ecutory, and  such  as  could  not  be  discharged 
by  any  board  of  directors  otherwise  than 
through  an  agent.  Nor  is  it  material  whether 
these  agents  were  or  were  not  connected  w^ith 
either  corporation.  They  derived  their  au- 
thority from  the  agreement,  and,  as  they 
were  named  in  the  agreement,  each  corpora- 
tion acted  upon  and  consented  to  the  appoint- 
ment of  both.  It  is  not  contended  that  two 
corporations  may  not  enter  into  contracts 
with  each  other.    Their  power  to  do  so  de- 
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pends,  however,  upon  the  character  of  the 
contract,  examined  in  the  light  of  their  char- 
ters and  of  public  policy.  So  far  as  the 
subject-matter  of  the  contract  is  concerned, 
it  relates  to  the  sale  and  distribution  of  wa- 
ter, and  to  that  extent,  at  least,  it  relates  to 
the  very  purpose  of  the  organization  of  each 
of  these  coroorations,  and  is  therefore  presum- 
ably within  their  power.  It  is  contended, 
however,  in  support  of  the  demurrer,  "that, 
under  the  power  conferred  bv  subdivisions 
5  and  8' of  section  354  of  thedivil  Code,  the 
defendant,  by  its  board  of  directors,  was  only 
authorized  to  appoint  such  agents  and  enter 
into  such  contracts  as  were  essential  to  the 
transaction  of  its  ordinary  affairs;  and  that 
any  attempt  to  make  the  plaintiff  its  exclu- 
sive agent  for  the  sale  of  water  was  illegal 
and  beyond  the  powers  of  the  corporation.** 
The  statement  that  plaintiff  is  made  "  the  ex- 
clusive a^ent"  of  the  defendant  for  the  sale 
of  water  is  too  broad.  Such  agency  is  con- 
fined to  the  corporate  limits  or  the  city  of 
San  Diego,  within  which  the  plaintiff  alone 
had  the  means  of  distributing  water  to  con- 
sumers. The  agency,  however,  while  ex- 
clusive, was  not  unlimited  or  unrestricted ; 
but  all  sales  of  water  were  to  be  subject  to 
the  approval  of  the  defendant,  and  no  sale 
could  be  made  without  its  consent.  It  is 
not  sup:gested  that  the  plaintiff  corporation 
could  not  legally  become  an  agent  as  to  mat- 
ters consistent  with  or  in  furtherance  of  the 
objects  of  its  organization,  nor  that  the  de- 
fendant, within  similar  limitations,  could 
not  appoint  an  agent;  but  the  real  question 
involved  lies  back  of  and  beyond  these  ob- 
jections, which  go  only  to  the  instrumentali- 
ties used  to  carry  out  the  ultimate  purpose 
of  the  parties  in  making  the  contract  in  ques- 
tion, viz.,  that  the  contract  is  against  pub- 
lic policy,  and  therefore  void. 

It  is  urged  that  "both  corporations  were 
formed  for  the  purpose,  among  other  things, 
of  furnishing  water  to  the  city  of  San  Diego 
and  its  inhabitants,  and  are,  therefore,  quasi 
public  corporations;"  and  that  "the  agree- 
ment is  contrary  to  public  policy,  for  the 
reason  that  it  is  a  combination  between  the 
parties  for  the  purpose  of  creating  a  monop- 
oly for  the  sale  of  water  to  the  city  of  San 
Dkgo  and  its  inhabitants."  That  the  con- 
tract is  consistent  with  the  purpose  of  the 
organization  of  each  of  these  corporations, 
viz.,  "to  furnish  the  city  ot  San  Diego  and 
its  inhabitants  with  water,"  is  too  clear  for 
discussion.  The  ouestion  is  therefore  nar- 
rowed down  to  this:  Does  the  agreement 
create  a  monopoly,  or  in  any  manner  injuri- 
ously affect  the  interests  of  the  city  or  its 
inhabitants?  "Monopoly"  signifies  the  sole 
power  of  dealing  in  a  particular  thing,  or 
doing  a  particular  thing,  either  generally  or 
in  a  particular  place.  A  monopoly  is  usu- 
ally, though  not  necessarily,  harmful  or  in- 
jurious to  public  interest,  though,  as  that 
term  is  generally  used,  injury  to  the  public 
is  implied,  and  competition  is  therefore  re- 

Sarded  as  favorable  to  the  public  interest, 
lut  there  is  a  competition  which  tends  to 
monopoly  by  driving  out  all  but  the  stronger 
competitor,  when  prices  are  again  increased 
so  as  not  only  to  yield  a  profit  upon  the  orig- 
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inal  investment,  but  to  recoup  the  losses  in- 
curred in  breaking  down  competitors;  or, 
where  the  competitors  are  of  equal  strength 
and  tenacity  of  purpose,  it  may  result  in 
the  destruction  oi  the  public  service  by  the 
collapse  of  all  of  them.  At  and  before  the 
date  of  the  contract  in  question,  the  plain- 
tiff was  the  owner  of  a  pumping  plant,  and  ^ 
of  a  system  of  mains  and  pipes  for  the  dis- 
tribution of  water  to  the  city  of  San  Diego 
and  its  inhabitants,  and  was  engaged  in  sup- 
plying them  with  water.  The  defendant 
was  the  owner  of  a  reservoir  supplied  with 
water,  together  with  tlumes  and  pipes  by 
which  the  water  was  conveyed  to  the  borders 
of  the  city ;  but  it  owned  no  distributing 
plant  by  which  it  could  dispose  of  its  water 
within  the  city.  To  enable  it  to  do  so,  it 
must  either  purchase  plaintiff's  distributing 
plant,  or  construct  a  distributing  system  of 
mains  and  pipes  of  its  own,  or  sell  its  water 
within  the  city  by  or  through  the  plaintiff, 
under  some  agreement  for  that  purpose.  It 
is  not  sujggested  that  one  distributing  plant 
is  not  sumcient  for  all  the  wants  of  the  city 
and  its  inhabitants,  and  certainly  we  cannot 
assume  that  it  is  not.  Some  agreement  of  the 
character  here*  in  question  which  would  effect- 
uate the  evident  intention  of  the  parties  would 
appear  to  be  to  the  best  interest  of  both  cor- 
porations ;  and  if  the  city  and  its  inhabitants 
can  be  properly  served  through  one  distribut 
ing  system,  at  reasonable  rates,  it  is  ob- 
viously to  its  best  interest  that  its  streets 
should  not  be  subjected  to  the  burden  of 
laying  and  keeping  in  repair  an  additional 
system  of  mains  and  pipes.  So  far  as  the 
parties  to  this  contract  are  concerned,  the  re- 
straint is  only  partial.  It  is  confined  to 
the  city  of  San  Diego,  or  rather  to  that  part 
of  it  which  did  not  include  the  peninsula ; 
and  this,  we  think,  was  upon  a  sufficient 
consideration,  and  not  an  unreasonable  re- 
striction as  between  the  parties.  See  Mitcliel 
V.  Reynolds,  1  Smith,  Lead.  Cas.  8th  ed.  417. 
Nor  does  it  injuriously  affect  the  city  or  its 
inhabitants.  Our  constitution  provides  that 
"the  use  of  all  water  now  appropriated,  or 
that  may  hereafter  be  appropriated,  for  sale, 
rental,  or  distribution,  is  hereby  declared  to 
be  a  public  use,  and  subject  to  the  regulation 
and  control  of  the  state,  in  the  manner  to  be 
prescribed  by  law ;"  and  it  further  provides 
that  the  rate  or  compensation  to  be  collected 
for  the  use  of  water  supplied  to  any  city  or 
town  or  its  inhabitants  shall  be  fixed  an- 
nually by  the  governing  body  of  the  cit}'  and 
county,  or  city,  or  town,  and  any  person  or 
corporation  collecting  water  rates  "otherwise 
than  as  so  established"  shall  forfeit  the  fran- 
chises and  waterworks  of  such  person  or  cor- 
poration to  the  city,  etc.  Const,  art.  14, 
5^  1.  In  Spring  Valley  Water  Works  v.  San 
'Francisco  City  &  County,  82  Cal.  286,  6  L.  R. 
A.  756,  it  was  held  that,  when  the  constitu- 
tion provides  for  the  fixing  of  rates  or  com- 
pensation for  the  use  of  water,  it  means  rea- 
sonable rates  and  just  compensation  ;  that  the 
power  of  regulating  rates  is  not  a  power  of 
confiscation,  or  to  take  the  property  of  the 
water  company  without  just  compensation. 
Under  the  constitution,  and  the  construc- 
tion thus  given  its  provisions,   we  fail  to 
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perceive  how  the  agreement  in  question  can 
create  a  monopoly,  or  in  any  manner  increase 
the  rate  or  compensation  to  be  paid  by  the 
city  or  its  inhabitants  for  the  water  supplied. 
Indeed,  it  is  evident  that  water  can  be  sup- 
plied more  cheaply  through  one  distributing 
plant  than  through  two ;  and  the  governing 
body  of  the  city,  in  whom  is  vested  the  power 
to  fix  the  water  rates,  is  bound  to  take  that 
fact  into  consideration,  as  well  as  all  other 
facts  which  will  enable  it  to  fix  ** reasonable 
rates"  and  award  a  **  just  compensation.**  In 
Morawetz,  Priv.  Corp.  8  1129,  it  is  said  that 
the  same  rule  which  applies  to  traffic  arrange- 
ments between  competing  railroads  applies 
also  to  telegraph,  water,  and  gas  companies ; 
and,  in  relation  to  traffic  arrangements  be- 
tween competing  roads,  it  is  said,  at  section 
1 181 :  "*  It  is  certainly  not  true  that  al  1  agree- 
ments or  cx>mbi nations  restricting  competi- 
tion are  illegal  at  common  law.  .  .  . 
Even  if  there  were  such  a  rule  as  has  been 
claimed,  applicable  to  competition  in  trade, 
the  principle  and  policy  of  the  rule  would 
not  be  applicable  to  trafiic  arrangements  de- 
signed merely  to  prevent  ruinous  competi- 
tion and  'wars'  among  railroad  companies. 
The  main  objection  which  has  been  urged 
against  combinations  restraining  competition 
in  trade,  namely,  that  such  combinations  tend 
to  produce  monopolies  and  cause  extortion, 
has  no  application  to  combinations  among 
railroad  companies,  for  i  ail  road  companies 
are  prohibited  by  law,  irrespective  of  any 
combination,  to  charge  more  than  reasonable 
rates.  .  .  .  Public  policy  clearly  does 
not  demand  that  railroad  companies  operating 
competing  lines  shall  engage  in  strife  caus- 
ing their  financial  ruin."  With  even  greater 
force  may  it  be  said  in  this  case  that  public 
policy  does  not  condemn  nor  prohibit  an  ar- 
rangement intended  to  prevent  a  competition 
between  these  corporations  which  would  in- 
evitably result  in  the  financial  ruin  of  one 
or  both  of  them,  and  which  could  not  in  any 
event  benefit  the  city  or  its  inhabitants. 

The  contention  that  the  agreement  in  ques- 
tion creates  a  partnership  between  these  cor- 
porations is  without  force.  It  does  not  appear 
that  it  covers  all  of  the  business  of  either 
party,  though  the  whole  of  the  business  of 
each  relates  to  the  sale  of  water.  In  a  part- 
nership, each  partner  has  authority  to  repre- 
sent all  the  partners,  and  to  bind  them  by 
his  acts  so  far  as  they  relate  to  the  partner- 
ship business.  Here  the  agency  is  not  of 
that  character,  but  is  expressly  limited.  It 
simply  provides  a  mode  of  determining  the 
compensation  the  defendant  shall  receive  for 
the  water  furnished  by  it  to  the  plaintiff,— 
an  arrangement  made  necessary  by  the  fact 
that  neither  of  the  parties  nor  both,  combined, 
could  determine  the  rate  at  which  the  water 
could  be  sold  to  consumers,  nor  accurately 
fix  the  cost  of  distribution,  nor  the  quantity 
of  water  required. 

The  judgment  should  be  reversed,  with  di- 
rections to  overrule  the  demurrer  to  the  com- 
plaint. 

We  concur :  Vanclief,  C. ;  Belcher,  C. 
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Per  Curiam: 

For  the  reasons  given  in  the  foregoing  opin- 
ion, iht  judgment  appealed  from  is  recereed, 
with  directions  to  overrule  the  demurrer  tO' 
the  complaint. 


PEOPLE'S  HOME,  SAVINGS  BANK 

V. 

SUPERIOR  COURT  OF  THE  CITY  AND 
COUNTY  OF  SAN  FRANCISCO.  (De 
partment  No.  4). 

(104  Cal.  049.) 

1.  A  by-law  providing  that  no  proxjr 
■hall  be  voted  by  any  one  who  is  not  a  stock- 
holder of  the  corporation  is  invalid  under  Civ. 
Code,  B  812,  providing  jirencrally  that  stockholder? 
may  be  represented  by  proxies. 

8.   The  snbstltntion  of  an  attomejr  for  a 

corporation  in  a  proceedlner  to  restrain  a  receiver 
cannot  be  prevented  by  the  prior  attorney  on  the 
ground  of  disqualification  by  reason  of  his  rela- 
tions to  the  receivers,  so  long  as  the  parties  do- 
not  object. 


NOTB.— Kiflfht  to  vote  by  proxy  in  pHvaU  corpo- 
rations, 
I.  At  common  late, 
II.  Under  statutes  and  by-laivs. 

a.  Statutes. 

b.  By-Uiws. 
m.  Form  of  proxy. 

IV.  When  and  for  what  purpose  a  proxy  may  he 

used. 
V.  Rejection  of  proxy  hy  inspectors. 
VI.  Revocation  of  proxy. 
VII.  Directors  voting  by  proxy. 
Vni.  Mit^cellaneous  matters. 

I.  At  common  law. 

It  must  be  regarded  as  entlrely'settled  that  there 
is  no  common-law  right  of  voting  by  proxy  on 
shares  of  stock  in  a  corporation.  While  there  ia  no 
attempt  in  this  note  to  make  a  collection  of  the 
statutes  of  the  different  states  on  the  subject,  it 
may  be  said  that  in  most  of  the  states  enactments 
have  been  made  giving  the  right  of  shareholders  to 
be  represented  by  proxies.  For  many  years  these 
provisions  in  the  state  of  New  Fork  were  limited 
in  their  scope  and  were  different  for  different 
classes  of  corporations,  but  by  the  Corporation 
Law  of  1H82  a  sweeping  provision  is  made  author- 
izing the  use  of  proxies  in  all  private  corporations 
except  religious  corporations.  The  statutes  of  the 
different  states  generally  provide  now  for  such 
proxy  voting.  A  collection  of  them  is  made  in 
Thompson  on  Corporations,  voL  1,  6  738. 

That  proxies  could  not  be  used  at  common  law 
by  a  member  of  a  corporation  unless  some  specific 
provision  enabled  him  to  do  so,  is  declared  in  Har- 
ben  V.  Phillips,  L.  R.  28  Ch.  Dlv.  14,  48  L.  T.  N.  S.  334, 
31  Week.  Rep.  173. 

The  proposition  that  the  right  of  voting  by  proxy 
is  not  a  general  right,  and  that  the  party  who  claims 
It  must  show  a  special  authority  for  that  purpose, 
is  affirmed  in  People  v.  Twaddell,  18  Hun,  427. 

So,  it  is  held  in  Pennsylvania  that  in  the  absence 
of  any  express  authority  to  vote  by  proxy,  gi^-^n 
either  by  the  charter  of  the  corporation  or  by  any 
by-law.  the  stockholders  cannot  vote  by  proxy. 
Com.  V.  Bringhurst,  108  Pa.  134,  49  Am.  Rpp.  119; 
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(Deoeml)er8, 1804.) 

APPLICATION  for  a  substitution  of  another 
attorney  in  place  of  those  representing  pe- 
"titioner  in  a  proceeding  to  obtain  a  writ  of 
prohibition  requiring  the  Superior  Court  of 
the  City  and  County  of  San  Francisco  to  ab- 
stain from  continuing  to  take  jurisdiction  in  a 
proceeding  to  annul  the  petitioner's  charter. 
Application  granted. 

The  facts  are  stated  in  the  opinion. 

Mr.  John  H.  Darst,  with  Mr.  James 
Alva  Watty  in  propria  persona,  in  support 
-of  the  application: 

The  code  gives  to  stockholders  the  absolute 
right,  not  merely  of  voting  their  stock  in  per- 
son, but  of  voting  it  by  proxy. 

Civil  Code,  §§  307-312. 


The  code  gives  to  corporations  the  power  of 
regulating  by  the  by-laws  the  mode  of  voting 
by  proxy. 

Civil  Code.  §  808. 

It  does  not  confer  power  by  by-law  to 
abridge  or  restrict  the  statutory  right  of  voting 
by  proxy. 

By-laws  must  not  be  in  violation  of  the  pro- 
visions of  the  charter  or  general  laws  under 
which  the  corporation  was  formed,  nor  can 
the  substantial  rights  of  a  shareholder  be 
abridged  thereby. 

1  Morawetz.  Friv.  Corp.  2d  ed.  §  487;  2  Am. 
&  Eng.  Encyclop.  Law,  p.  707,  note  i,  and  cases 
cited. 

The  right  to  vote  at  a  meeting  cannot  be 
taken  away  or  restricted. 

Morawetz,  Priv.  Corp.  §  496;  17  Am.  &  Eng. 


Wilson  v.  American  Academy  of  Music,  43  Leg. 
Int.  86,  2  Pa.  Co.  Ct.  280. 

While  the  right  to  vote  by  proxy  is  declared  not 
necessarily  to  arise  in  the  case  because  the  use  of  the 
proxies  did  not  change  the  result,  the  court  in  Phil- 
ips v.  Wiekham,  1  Paige,  680,  expressed,  the  opinion 
that  the  right  of  voting  by  proxy  is  not  a  general 
right,  and  that  the  party  who  claims  it  must  show 
a  special  authority  for  that  purpose,  declaring  that 
the  only  case  in  which  it  is  allowable,  at  common 
law,  is  by  the  peers  of  England,  and  that  is  said  to 
be  in  virtue  of  special  permission  of  the  king.  The 
court  proceeds  to  say:  **It  is  possible  that  it  might 
be  delegated  in  some  cases  by  the  by-laws  of  a  cor- 
poration, where  express  authority  was  given  to 
make  such  by-laws,  regulating  the  manner  of  vot- 
ing. I  am  not  aware  of  any  other  case  in  which  the 
right  was  ever  claimed;  and  the  express  power 
which  is  generally  given  to  the  stockholders  of 
monied  and  other  private  corporations  is  opposed 
to  the  claims  in  this  case,  where  there  is  no  express 
or  implied  power  contained  in  the  act.** 

Without  proceeding  to  collect  here  all  the  cita- 
tions to  cases  in  which  the  same  doctrine  is  recog- 
nized, if  not  expressly  declared,  and  which  are  set 
forth  in  detail  under  the  sut)8equent  headings  of 
this  note,  it  may  k>e  said  ttiat  the  doctrine  above 
stated  is  fully  established  without  conflict  of  the 
decisions.  It  is  universally  conceded  that  the  right 
to  vote  by  proxy  in  private  corporations  must  de- 
pend on  express  authority  of  statute  or  by-law. 

11.  Under  statutes  and  by-lavjs. 

a.  Statutes, 

When  statutes  expressly  authorize  voting  by 
proxy,  as  is  now  quite  generally  the  case,  there  is 
no  question  as  to  the  right,  except  so  far  as  it  may 
arise  in  construing  the  statute.  The  validity  of 
such  statutes  is  unquestioned. 

Where  the  charter  of  a  corporation  expressly 
gives  power  to  vote  in  person  or  by  lawful  proxy, 
a  stockholder  is  bound  by  the  vote  cast  by  his  duly 
constituted  proxy,  whether  it  is  cast  in  his  interest 
or  not.    Mobile  &  O.  U.  Co.  v.  Nicholas,  96  Ala.  02. 

The  main  case  of  PBOPiiB's  Homb  8a v.  Bank  v. 
San  Francisco  City  &  County  Super.  Ct.  cites 
as  an  authority  the  case  of  Re  lighthall  Mfg. 
Co.,  47  Hun,  268,  which  held  that  under  a  statute 
providing  in  general  terms  that  the  election  shall 
be  made  by  such  stockholders  as  attend  either  in 
person  or  by  proxy,  a  by-law  providing  that 
proxies  can  be  held  and  voted  upon  only  by  persons 
who  are  stockholders  is  void,  because  it  restricts 
the  right  which  the  statute  gives. 

See  a  somewhat  similar  decision  in  Re  White  v. 
New  York  State  Agri.  Soc  46  Hun,  680.  infra,  HI. 

The  right  to  vote  by  proxy,  expressly  given  by 
the  act  of  incorporation,  is  involved  in  the  case 
of  Monsseaux  v.  Urquhart,  19  La.  Ann.  482,  in 
which  the  test  was  respecting  other  requisites  of  the 
right  to  vote. 
iBO  K  R.  A. 


But,  expressing  an  opinion  without  deciding  that 
stockholders  cannot  vote  by  proxy  in  ordinary 
oases,  it  is  decided  in  Brown  v.  Com.,  8  Grant,  Cas. 
209,  that,  where  the  charter  declares  that  *'each 
person  being  present  at  the  election^^  shall  *be  en- 
titled to  vote,  without  making  any  provision  for 
proxies,  proxy  voting  cannot  be  allowed. 

Although  the  statutes  provide  for  certain  regu- 
lations of  elections  of  corporations,  and  designate 
the  mode  of  voting  by  proxy,  this  does  not  defeat 
the  jurisdiction  of  equity  to  issue  an  injunction 
against  voting  certain  shares  of  stock.  Webb  v. 
Ridgely.  38  Md.  864.  But  the  ground  of  the  in- 
Junction  in  this  case  does  not  appear  to  have  been 
connected  with  the  use  of  proxies,  but  rather  the 
evasion  of  the  statute  limiting  the  number  of  votes 
to  be  cast  by  any  stockholder  by  means  of  a  color- 
able transfer  of  shares  without  consideration. 

On  a  motion  for  a  preliminary  injunction  made 
in  a  federal  court  sitting  in  one  state  to  prevent 
voting  by  proxy  at  a  corporate  election  in  another 
slate,  on  which  it  was  contended  that  voting  by 
.proxy  could  t>e  authorized  only  by  express  statute, 
the  court  refused  to  interfere  on  that  ground,  but 
acted  on  the  presumption  that  the  officers  con- 
ducting the  election  would  recognize  and  be  gov- 
erned by  the  laws  of  the  state  in  which  the  election 
was  held.  Woodruff  v.  Dubuque  &  S.  C.  R.  Co.  80 
Fed.  Bep.  91. 

b.  By-laws. 

In  deciding  that  stockholders  might  by  by-law 
provide  for  the  right  to  vote  by  proxy  in  the  ab- 
sence of  airy  statute  to  the  contrary,  it  is  said  in 
Com.  V.  Detwiller,  181  Pa.  614,  7  L.  R.  A  367:  "When 
the  methods  of  voting  are  not  fixed  by  general  law, 
the  corporators  may  make  the  law  for  themselves, 
subject  to  the  qualification  that  such  laws  and 
regulations  as  they  make  shall  not  conflict  with 
the  laws  of  the  state  or  of  the  United  States."  The 
court  again  says  also:  *'They  had  the  power  to  re- 
fuse to  receive  votes  unless  offered  by  the  voters  in 
person,  but,  upon  consideration,  they  decided  that 
votes  might  be  cast  by  proxy.  This  also  was  a  rea- 
sonable regulation,  uniform  in  its  application, 
works  no  wrong  to  any  shareholder,  and  conflicts 
with  no  law  of  the  commonwealth.  It  is  therefore 
a  valid  and  binding  law,  made  by  the  shareholders 
for  their  own  government." 

But  the  power  of  a  corporation  to  authorize  by 
by-law  the  practice  of  voting  by  proxy  is  expressly 
denied  in  Taylor  v.  Griswold,  14  N.  J.  L.  222,  27 
Am.  Dec.  38,  In  the  absence  of  express  authority 
by  statute  to  enact  such  by-laws.  It  is  declared 
that  the  right  to  make  such  a  by-law  is  not  inci- 
dent to  a  corporation,  as  it  is  not  essential  or  even 
apparently  necessary  to  carry  into  eftect  its  ob- 
jects, and  it  is  further  decided  that  charter  author- 
ity to  make  by-laws,  provided  they  be  not  repug- 
nant to  that  act  nor  to  the  constitution  and  laws 
of  the  state,  is  not  sufficient  to  authorize  a  by-law 
permitting  proxies.   The  court  disapproves  of  the 
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Encyclop.  Law,  p.  45;  Brewster  \,  Hartley,  87 
Cal.  24.  99  Am.  Dec.  237. 

Where  there  is  do  coDflict  between  the  inter- 
ests of  two  parties,  although  on  different  sides, 
an  attorney  may  appear  for  both  without  pro- 
fessional impropriety. 

Weeks.  Attorneys  at  Law,  2d  ed.  §  120  a, 
p.  256. 

Sometimes  in  chancery  suits  be  may  appear 
for  different  parties,  some  of  whom  are  plain- 
tiffs and  some  defendants. 

Id.  2d  ed.  §  271,  p.  548. 

So  for  plaintiff  and  intervenor. 

DeeHng  v.  Burt  (Tex.)  2  S.  W.  Rep.  42; 
Weeks,  Attorneys  at  Law,  2d  ed.  g  120  a, 
p.  256. 

The  solicitor  of  the  complainant  in  a  chan- 
cery cause  may,  without  impropriety,  draw 
and  file  answers  for  any  of  the  defendants  ^ho 


admit  the  allegations  of  the  bill  and  make  do 
defense. 

CargiUy.  Ragan,  65  Ala.  287;  Weeks,  Attor- 
neys at  Law,  2d  ed.  §  120  a,  p.  256. 

In  the  case  at  bar  the  petitioner  desiring  to 
dismiss,  what  impropriety  is  there  in  the  attor- 
ney for  respondent  appearing  for  them  to 
make  such  dismissal?  Ko  other  parties  are 
before  the  court.  It  is  only  where,  in  the 
same  action,  or  in  a  different  action,  where 
the  same  matter  comes  necessarily  into  con- 
troversy, that  an  attorney  without  breach  of 
professional  obligation  'cannot  appear  at 
the  same  or  at  different  times,  for  different  par- 
ties. 

Herrick  v.  Catley,  80  How.  Pr.  208;  Re  Owr 
dery,  69  Cal.  82,  58  Am.  Rep.  545;   PeopU^, 
Spencer,  66  Cal.   128,   and    other  authorities 
cited. 


Ck)nDectlout  case  of  State  v.  Tudor,  5  Day,  829,  5 
Am.  Deo.  102,  wbicb.it  Mi3^s,8tand8  alone.  The  clause 
of  the  charter  prohibiting  by-laws  repugrnant  to  the 
law  of  the  land  fs  held  to  prohibit  a  by-law  of  thfs 
Uad  on  the  errouod  that  such  a  by-law  is  repuflr- 
nant  to  the  common  law  as  part  of  the  law  of  the 
land,  under  which  all  votes  were  required  to  be 
fdven  in  person.  After  an  elaborate  opinion  in 
this  case  the  court  says:  *'FinaU.T,  the  by-law  in 
question  is  not  authorised  by  the  cluirter;  is  Incon- 
sistent with  the  popular  spirit  and  deslflrn  of  the 
institution;  is  not  essential  or  necessary  to  efTeot 
the  object  the  legislature  had  in  view;  is  contrary 
to  the  srreat  principles  and  policy  of  our  laws:  and 
is  not  even  for  the  apparent  good  of  the  company 
itself.    It  is  therefore  void." 

But  it  is  this  New  Jersey  case,  rather  than  the 
Ckmnectiout  case,  which  stands  alone.  We 
have  f oand  no  other  case  which  denies  the  validity 
of  by-laws  authorizing  proxies. 

In  the  Connecticut  case  just  mentioned.  State  v. 
Tudor,  6  Day,  829,  6  Am.  Dec.  16S,  the  court  holds 
that  such  a  by-law  is  a  reasonable  one  and  in  the 
absence  of  any  statute  to  the  contrary  is  valid,  al- 
though at  common  law  votes  by  members  of  a  cor- 
poration could  be  given  only  in  person.  So,  under 
the  act  of  inoorponltion  of  a  benevolent  society 
providing  for  an  election  of  trustees,  directors,  or 
managers,  in  such  manner  as  may  be  specified  in  its 
by-laws,  a  by-law  authorizing  members  to  vote 
either  in  person  or  by  proxy  is  held  valid  in  People 
v.  Croesley,  QB  111.  196.  A  oonstitntional  provision 
that  the  general  assembly  shall  provide  that  in  all 
elections  for  directors  or  managers  of  incorporated 
companies  every  stockholder  shall  have  the  right 
to  vote  in  person  or  by  proxy  for  the  number  of 
shares  owned  by  him,  either  for  as  many  persons 
as  are  to  be  elected  or  to  cumulate  said  shares  is 
said  to  be  a  constitutional  expression  In  favor  of 
voting  by  proxy  in  private  corporations,  whether 
or  not  it  applies  to  corporations  of  this  character, 
and  therefore  it  cannot  be  said  that  the  by-law  is 
iDConsistent  with  the  constitution  and  laws  of  the 
state. 

Such  a  by-law  Is  also  held  valid  in  Wilson  v. 
American  Academy  of  Music,  48  Leg.  Int.  86, 2  Pa. 
Co.  Ct.  2S0. 

in.  Form  of  proxy. 

Inspectors  of  election  cannot  reject  a  vote  of- 
ferred  by  proxy  when  proxies  are  authorized  by 
statute,  merely  because  the  written  proxy  was  not 
acknowledged  or  proved.  Re  Election  of  Directors 
of  St.  Lawrence  8.  B.  Co.  44  N.  J.  L.  529.  In  this 
case  the  court  said:  **A  stockholder  who  desires  to 
exercise  his  right  to  vote  on  hii*  stock  by  proxy  is 
undoubtedly  bound  to  furnish  his  agent  with  such 
written  evidence  of  the  letter's  right  to  act  for  him 
as  will  reasonably  assure  the  Inspectors  that  the 
agent  is  acting  by  the  authority  of  his  principal. 
But  the  power  of  attorney  need  not  be  in  any  pre- 
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8crit)ed  form,  nor  be  executed  with  any  particular 
formality.  It  is  sufficient  that  it  appear  on  its 
face  to  confer  the  requisite  authority,  and  that  it 
be  free  from  all  reasonable  grounds  of  suspicion  of 
its  genuineness  and  authenticity;  and  the  court, 
in  reviewing  the  proceedings  at  an  election,  must 
be  satisfied  that  the  inspectors  had  reasonable 
grounds  for  rejecting  the  proxy.** 

But  a  provision  in  articles  of  association  that  a 
proxy  **shall  be  attested  by  one  or  more  witnesses" 
is  held  to  be  mandatory  and  not  merely  directory, 
and  a  resolution  of  the  company  changing  the 
form  of  proxies,  which  was  fixed  by  another,  by 
leaving  out  the  words  respecting  attestation,  was 
held  insufficient  to  change  this  requirement. 
Harben  v.  Phillips,  L.  R.  23  Ch.  Div.  14,48  L.  T.  N. 
S.  884, 31  Week.  Rep.  ITS. 

A  proxy  is  not  Invalid  because  It  varies  from  the 
form  prescribed  by  articles  of  association  merely 
by  describing  the  person  giving  the  proxy  as  a 
'^proprietor  of  shares**  instead  of  describing  him  as 
a  **member.**  Be  Indian  Zoedone  Go.  L.  R.  26  Cb. 
Div.  70,  68L.  J.  Ch.  468,50  L.  T.N.  8.547,83  Week. 
Rep.  481. 

The  fact  that  the  day  of  the  month  is  left  blank 
in  a  proxy,  which  is  otherwise  regular  in  form, 
does  not  make  it  insufficient.  Re  Townabend,  46 
N.  r.S.  R.185. 

A  proxy  purporting  to  be  given  by  a  cashier 
without  even  alluding  to  the  bank  which  owned 
the  stock  is  held  insufllcient  in  Re  Mohawk  A  U.  R. 
R.  Co.  19  Wend.  185.  The  court  says  the  hiuik 
should  have  been  named  as  principal  and  the  proxy 
sealed  with  its  corporate  seal,  if  it  had  power  to 
delegate  the  right  to  vote  on  the  stock.  Such  right 
is  denied  in  this  case  on  the  ground  that  the  stock 
did  not  stand  in  the  name  of  the  bank  on  the 
transfer  books. 

Another  defect  in  the  above  case  was  that  it  was 
given  by  a  person  named  as  cashier,  while  the  stock 
stood  in  the  name  of  a  former  cashier  on  the  books 
of  the  corporation,  and  therefore  the  statutory 
provision  that  stock  could  be  voted  only  in  the 
the  name  standing  on  the  transfer  books,  either  in 
person  or  by  proxy,  would  permit  the  use  of  a 
proxy  only  when  it  was  given  by  that  person 
whose  name  appeared  on  the  books. 

At  a  meeting  of  creditors  who  were  entitled  to 
vote  by  person  or  proxy  on  a  scheme  of  arramre- 
ment  or  compromise  of  the  affairs  of  a  corporation 
under  the  English  Joint-Stock  Companies  Arrange* 
ment  Act  of  1870,  where  Australian  creditors  were 
present  by  proxy  or  agent,  but  his  proxy  papers 
were  not  in  England,  it  was  ordered  by  the  court 
that  the  particulars  of  the  proxies  might  be  com- 
municated by  telegraph  to  the  official  receiver  for 
use  at  such  meeting.  On  appeal  from  such  order 
it  was  held  to  be  valid,  and  that  it  was  not  necessary 
to  have  the  proxy  papers  produced  at  the  meeting. 
This  was  based  on  section  2  of  such  Act  giving  the- 
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Where  the  same  matter  is  not  necessarily  in 
litigation,  although  collaterally  involved,  the 
attorney  may  appear. 

Musselman  v.  Barker,  26  Neb.  737. 

Messrs.  Delnuis  Sb  Shortrid^e*  contra. 

Garoutte,  J. ,  delivered  the  opinion  of  the 
court: 

The  present  proceeding  is  a  motion  for  a 
substitution  of  attorneys  in  the  above  en- 
titled cause.  Mr.  Jam^  Alva  Watt,  claim- 
ing authority  to  represent  the  petitioner, 
makes  the  motion.  The  solution  of  the  ques- 
tion here  presented  is  dependent  upon  the 
following  state  of  facts :  One  E.  H.  Knight, 
a  creditor,  commenced  an  action  in  the 
superior  court  of  the  city  and  county  of  San 
Francisco,  Department  Wo.  4,  against  the  pe- 
titioner, People's  Home  Savings  Bank,  and 


its  directors,  for  the  purpose  of  enforcing 
his  demand,  and  asked  that  the  board  of  di- 
rectors be  enjoined  from  the  furtlier  transac- 
tion of  business ;  that  they  be  removed  from 
office :  that  a  receiver  be  appointed  ;  and  that 
the  bank  corporation  be  thrown  into  liquida- 
tion. Certain  al  legations  of  plaintiff's  com  • 
plaint,  charging  ^aud  of  the  board  of  di- 
rectors in  the  administration  of  the  business 
of  the  corporation,  and  insolvency  of  the 
bank,  form  the  basis  for  the  relief  prayed 
for.  In  this  action,  John  F.  Sheehan  was  by 
the  court  appointed  receiver  to  take  possessioo 
of  the  assets  of  the  corporation,  etc. ,  and  he 
retained  James  Alva  Watt  as  his  attorney  and 
legal  adviser  in  carrying  on  the  business  of 
the  receivership.  Thereafter,  the  petitioner 
in  the  above-entitled  cause,  to  wit,  the  Peo- 
ple's Home  Savings  Bank,  made  an  applica- 


court  power  to  order  that  the  meeting  of  the  cred- 
itors be  summoned  in  such  manner  as  the  court 
shall  direct  as  well  as  a  provision  in  the  Act  of 
1862,  6  91,  providing  that  the  court  may  direct  such 
meetings  to  be  held  and  conducted  in  such  manner 
as  the  court  directs  for  the  purpose  of  ascertaining 
the  wishes  of  the  creditors.  Re  English  8.  &  A. 
Chartered  Bank  (18d3]  3  Ch.  8B5. 

Such  proxies  not  having  been  stamped,  but  be- 
ing subject  to  the  lOo.  stamp  under  clause  6  of  the 
Stamp  Act  of  1801,  S  80,  which  did  not  expressly 
provide  when  the  stamp  should  be  affixed,  it  was 
held  that  section  15  applied,  providing  that  in  case 
of  instruments  executed  abroad  they  might  be 
stamped  within  thirty  days  after  their  receipt  in 
the  united  kingdom.    Ibid. 

The  fact  that  tiie  name  of  the  person  who  was  to 
be  agent  was  specified  in  the  instruments  of  proxy 
was  held  no  objection  in  this  case;  neither  was  it 
any  objection  that  there  was  no  special  day  named 
in  the  proxy  paper.    Ihid. 

Where  objection  to  voting  by  proxy  is  based 
solely  on  the  claim  that  it  is  not  lawful  to  vote  in 
that  manner,  it  will  be  presumed  by  the  court  that 
the  proxies  were  in  valid  form  and  properly  ex- 
ecuted.   People  V.  Croflsley.  09  III.  196. 

A  resolution  of  the  New  Fork  State  Agricultural 
Society  to  the  effect  that  no  proxy  shall  be  voted 
unless  shown,  within  itself,  that  it  was  specifically 
intended  to  be  used  at  the  meeting  at  which  it  is 
offered,  is  held  to  be  void  because  repugnant  to  the 
statute,  where  its  charter  provided  that  members 
should  be  entitled  to  vote  at  all  elections  for  officers 
by  proxy.  Re  White  v.  New  York  State  Agri.  Soc- 
45  Hun.  580. 

rv.  When  and  for  ichat  purpose  a  proxy  may  be 
used. 

The  extent  of  the  right  of  a  proxy  to  vote  is  con- 
sidered in  Forsyth  v.  Brown,  18  Pa.  Ck).  Ct.  667, 38  W. 
N.  C.  72, 3  Pa.  Dist.  R.  766.  where  it  is  held  that  per- 
sons holding  proxies  can  vote  on  motions  to  take  a 
ballot  or  to  adjourn,  and  do  all  which  a  stockholder 
may  do  which  is  necessary  to  a  full  and  free  ex- 
ercise of  the  stockholder's  right  to  vote  at  such 
meeting. 

A  proxy  given  by  stockholders  of  a  railroad  com- 
pany for  the  purpose  of  voting  upon  the  question 
of  an  issue  of  bonds  was  held  entirely  insufficient 
to  authorize  a  vote  for  the  ipsue  of  bonds  to  be 
gecured  by  a  third  mortgage  upon  the  property  of 
the  company,  since  a  proxy  is  nothing  more  than  a 
power  of  attorney  which  must  be  governed  by  the 
rules  applicable  to  that  class  of  instruments. 
Marie  V.  Garrison  (by  Dwight,  referee)  13  Abb.  N. 
C.01O. 

Proxies  authorizing  a  vote  on  the  single  qu€>8tlon 
of  the  increase  of  capital  stock  are  held  insufficient 
to  give  any  validity  to  votes  thereon  for  the  dis- 
posal of  capital  stock.  Re  Wheeler,  2  Abb.  Pr.  N. 
8.961. 
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A  proxy  is  a  delegation  of  an  authority  for  a. 
particular  purpose:  and,  although  not  defined  on 
the  face  of  it,  it  will  be  held  to  be  for  the  election 
then  in  contemplation,  and  for  no  other.  Where 
proxies  were  given  in  contemplation  of  an  election 
for  the  post  of  surgeon  in  an  infirmary,  but  the 
contemplated  election  was  not  proceeded  with,  and 
the  matter  dropped,  the  proxies  were  not  valid  at 
an  election  several  months  afterward,  which  was 
not  resolved  upon  until  about  six  weeks  after  the 
matter  had  been  dropped.  Howard  v.  Hill,  5  R.  K. 
&  Corp.  L.  J.  866. 

Under  a  provision  in  the  articles  of  association 
of  a  company  that  a  poll  may  be  taken  if  demanded 
by  ''shareholders  qualified  to  vote"  who  hold  a  cer- 
tain number  of  share8,per8on8  holding  proxies  can- 
not be  regarded  as  shareholders  qualified  to  vote, 
for  the  purpose  of  demanding  a  poll.  Queen  v.  Gov- 
ernment Stock  Invest.  Ck>.  L.  R.  8  Q.  B.  Div.  442,  47 
L.  J.  Q.  B.  478,  89  L.  T.  N.  8.  280. 

The  proxies  cannot  be  used  upon  a  show  of 
hands  at  a  general  meeting  of  a  company,  where 
its  articles  of  aasociatlon  allow  voting  by  proxy, 
but  a  poll  must  be  taken  for  the  purpose.  Re  Calo- 
ric Engine  &  S.  F.  Signals  Co.  62  L.  T.  N.  8.  846. 

But  the  case  of  Re  Caloric  Engine  &  S.  F.  Signals 
Co.  stipro,  is  not  followed  in  Re  Bldwell  Bros.  (1898] 
1  Ch.  608. 41  Am.  &  Bug.  Corp.  Cas.  680,  in  which  it  is 
said  by  Vaughan  Williams,  J..*  "^J  have  come  to  the 
conclusion  that  the  votes  of  the  members  who 
were  present  only  by  proxy  ought  to  be  taken  into 
consideration,  even  though  no  poll  was  demanded." 
In  respect  to  the  former  case  he  sasrs:  "I  do  not 
know  what  the  particular  articles  in  that  case 
were,  and  the  question  does  not  seem  to  have  been 
argued  at  any  great  length."  In  the  latter  case 
the  articles  expressly  said  that  votes  may  be  given 
either  personally  or  by  proxy,  and  this  is  held  to 
justify  voting  by  proxy  whether  a  poll  is  demanded 
or  not.  This  conclusion  is  also  fortified  by  refer- 
ence to  the  decision  in  Reg.  v.  Government  Stock 
Invest.  Co.,  mipra^  which  denies  the  right  of  prox- 
ies to  demand  a  poll. 

In  counting  votes  by  proxy  when  the  vote  is 
taken  under  a  provision  requiring  a  three-fourths 
majority  of  the  number  present  personally  or  by 
proxy,  it  is  held  In  Re  Bidwell  Bros..  KU/>ra,t  hat  each 
person  present  by  proxy  must  vote  as  one  person 
only,  as  If  actually  present,  and  not  according  to 
the  number  of  shares  held. 

Under  an  net  of  incorporation  of  a  bank  which 
to  protect  small  shareholders  made  a  scale  of  the 
number  of  votes  proportioned  to  the  number  of 
shares  held,  and  limited  the  number  of  votes  in 
any  event  to  sixty,  where  a  firm  had  bought  more 
than  2,000  phares  and  transferred  them  to  divers 
persons  unknown,  taking  in  return  a  power  of  at- 
torney to  vote  the  shares  at  their  own  dtecretion, 
it  was  held  that  this  was  an  attempt  to  operate  a 
fraud  upon  the  statute,  and  an  injunction  against 
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tioD  to  this  court  for  a  writ  of  prohibition, 
asking  that  the  proceeding  of  the  superior 
court  in  the  matter  of  the  appointment  of  the 
receiver  be  annulled  as  being  in  excess  of  its 
jurisdiction.  This  application  was  made  to 
the  court  by  the  petitioner  through  its  reg- 
ularly appointed  attorneys,  Messrs.  Delmas 
&  Shortridge.  Thereafter,  a  motion  for  a 
substitution  of  James  Alva  Watt  as  attorney 
for  petitioner  in  the  above-entitled  cause,  to 
act  in  the  place  and  stead  of  Messrs.  Delmas 
&  Shortridge.  was  made.  This  motion  was 
based  upon  a  showing  by  affidavits  to  the 
effect  that  Subsequent  to  the  inception  of 
the  prohibition  proceeding  the  directorate  of 
the  petitioner  corporation  had  been  changed 
at  an  election  held  by  the  stockholders,  and 


that  the  corporation  petitioner,  by  its  new 
board  of  directors,  appointed  said  Watt  at- 
torney for  the  corporation  in  the  above- en 
titled  cause,  and  revoked  the  authority  of 
Messrs.  Delmas  &  Shortridge  to  act  for  ft  in 
any  litigation  then  pending.  The  legality 
of  Watt's  appointment  as  attorney  for  the 
bank  depends  upon  the  validity  of  the  elec- 
tion of  the  board  of  directors  appointing  him, 
and  the  only  serious  question  presented  as  to 
the  validity  of  such  election  involves  the 
right  of  a  person  not  a  stockholder  to  partici- 
pate in  the  election  by  virtue  of  his  posi- 
tion as  a  proxy  of  a  bona  fide  stockholder,  and 
to  this  question  we  shall  direct  our  attention. 
While  it  is  provided  by  section  312  of  the 
Civil  Code  that  stockholders  of  corporations 


votiDfT  under  these  powers  of  attorney  was  sus- 
tained. Campell  v.  Poultney,  6  Gill  &  J.  94, 28  Am. 
Dec.  660. 

v.  Rejection  of  proxy  by  inspedon. 
The  rejection  of  votes  by  proxy  because  the  per- 
sons holding  the  proxies  would  not  submit  to  a 
sort  of  inquisitorial  examination  on  oath,  which 
the  inspectors  under  a  by-law  of  the  company 
claimed  the  right  to  require  when  votes  were  chal- 
lenged, was  held  irremilar  and  reprehensible  where 
the  act  of  incorporation  gave  each  stockholder 
one  vote  on  each  share  which  had  been  held  in  his 
own  name  at  least  fourteen  days  prior  to  the  time 
of  voting.    People  v.  Kip,  4  Cow.  882.  note. 

The  genuineness  of  proxies  offered  to  be  voted 
upon  is  a  question  which  the  inspectors  of  election 
have  no  power  to  pass  upon  if  the  proxies  are  reg- 
ular in  form  and  apparently  executed  by  stock- 
holders, but  if  the  proxies  are  invalid  for  any  rea- 
son not  apparent  upon  their  face,  redress  must  be 
sought  from  the  courts  after  the  election,  if  the 
use  of  the  proxies  has  worked  any  detriment.  Re 
Cecil,  88  How.  Pr.  477. 

The  declaration  by  the  president  of  a  corporation 
presiding  at  a  meeting  that  neither  of  the  proxies 
which  have  been  given  for  certain  stock  should 
vote  upon  it,  is  insufficient  to  give  the  proxy  who 
is  entitled  to  vote  any  cause  to  attack  the  vote 
actually  taken,  if  he  did  not  offer  to  vote,  as  he 
will  be  held  to  have  acquiesced  in  the  vote  actually 
taken.    State  v.  Chute,  84  Minn.  186. 

VI.  Revocation  of  proxy . 

A  stockholder  who  has  given  a  proxy  for  a  valu' 
able  consideration  may  revoke  it  on  a  discovery 
that  it  is  about  to  be  used  for  a  fraudulent  pur- 
pose, even  if  such  purpose  is  not  invalid  as  against 
public  policy.  Reed  v.  Bank  of  Newburgh,  6 
Paige,  837. 

An  irrevocable  power  of  attorney  to  vote  upon 
stock  is  regarded  in  Brown  v.  Pacific  Mail  8.  8.  Co. 
5  Blatchf .  6a!6,  as  differing  very  little  from  a  mere 
proxy,  and  it  is  held  not  contrary  to  public  policy. 

Under  N.  T.  Laws  18G2,  chap.  887,  8  20,  which  ex- 
pressly provides  that  no  stockholder  shall  sell  his 
vote,  or  issue  a  proxy  to  vote  upon  any  stock  for 
any  sum  of  money,  or  anything  of  value,  a  proxy 
coupled  with  an  interest  cannot  be  given,  and  an- 
other section  provides  that  every  proxy  shall  be 
revocable  at  the  pleasure  of  the  person  executing 
it.    Re  Germicide  Co.  85  Hun,  806. 

VII.  IXrectorB  voting  by  proxy. 

The  right  of  a  director  to  vote  at  a  meeting  of 
the  board  of  directors  by  proxy,  when  this  is  not 
authorized  by  the  by-laws  or  the  general  laws,  is 
emphatically  denied  in  Perry  v.  Tuskaloosa  Cotton 
Seed  Oil  Mill  Co.  98  Ala.  864. 

A  proxy  authorizing  a  person  to  vote  for  stock- 
holders at  a  stockholders^  meeting  cannot  srive 
him  authority  to  vote  for  them  at  a  directors^ 
meeting.  Craig  Medicine  Co.  v.  Merchants*  Bank, 
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60  Hun,  68L  This  was  a  peculiar  case  in  which 
only  four  persons  constituted  the  corporation,  and 
three  of  them  gave  to  the  fourth  a  proxy,  autiior- 
izing  him  to  vote  for  them  at  the  first  meeting  of 
the  stockholders  on  account  of  the  fact  that  it 
was  inconvenient  for  them  to  attend  the  meeting. 
As  the  corporation  was  to  be  organised  in  an- 
other state  the  person  holding  the  proxy  went  to 
such  state  and  was  the  only  person  present  at  the 
stockholders^  meeting,  at  which  he  proceeded  to 
elect  directors.  Following  that  election  he,  as  one 
of  the  directors  and  holding  the  proxies  which  had 
been  given  him  by  the  other  members  of  the  cor- 
poration, proceeded  to  organize  the  board  of  di- 
rectors and  elect  president,  treasurer,  and  secre- 
tary. The  court  said:  •*The  proxy  or  power  of 
attorney  put  in  evidence  did  not  give  .  .  .  the 
right  to  vote  in  the  name  of  the  directors  who 
should  be  chosen  at  the  stockholders*  meeting  and 
if  it  did  it  would  have  been  utterly  void.** 

A  letter  from  one  of  the  directors  of  a  corpora- 
tion to  another  authorizing  the  latter  to  act  for  the 
former  in  any  matters  relating  to  the  company 
cannot  make  the  latter  countas  two  in  determfning 
whether  there  is  a  quorum  of  the  directors  present 
or  not.  The  court  says  an  absent  director  could 
not  confer  all  his  powers  on  another  director  who 
was  present,  the  absent  director  not  beinj^  told 
what  was  going  to  be  done  and  not  having  con- 
sulted about  it  on  hearing  the  reasons  pro  and 
con.    Re  Portuguese  C.  C.  Co.  80  L.  T.  X.  8.  »?. 

A  director  of  a  company  is  not  bound  by  the  vote 
of  his  proxy,  even  at  a  shareholders*  meeting  at- 
tempting to  bind  the  company  and  make  the  share- 
holders liable  for  an  obligation  outside  of  the  deed 
of  settlement  of  the  company.  In  reply  to  the 
claim  that  the  deed  enables  the  managing  directors 
to  attend  and  vote  by  proxy,  it  was  said  by  Parke, 
B.,  *'but  only  for  purposes  within  the  scope  of  the 
deed,  which  this  is  not.**  Brown  v.  Byers,  16  If ees. 
A  W.  282, 18  L.  J.  Exch.  lliS.  This  was  a  case  of  bilk 
accepted  by  a  resident  director  of  the  company 
without  authority  and  which  the  general  meeting 
of  the  shareholders  resolved  was  a  part  of  the  in- 
debtedness of  the  company.  The  distlnctioo  be- 
tween voting  as  shareholders  and  as  dlreocon  to  not 
mentioned  in  the  case. 

Proxies  given  to  directors  of  a  corporation  for 
voting  on  shares  of  stock  at  a  stockholders*  meet* 
lug  do  not  necessarily  create  a  trust  for  the  corpo- 
ration itself.  The  court  says:  ''Whether  it  does  <v 
not  depends  upon  whether  what  is  done  m  thto  be- 
half is  done  with  corporate  funds  for  the  oorpon- 
tion.**  Woodruff  v.  Dubuque  ft  8.  C.  R.  Co.  30  Fed. 
Hep.  01. 

Where  trustees  are  appointed  to  meet  and  elect  a 
minister  for  the  parish,  being  charged  with  the 
duty  of  judging  of  the  qualifications  of  candidates, 
they  cannot  delegate  that  Judgment  to  others,  and 
a  proxy  given  by  a  trustee  is  invalid:  even  if  it 
specifies  the  persons  for  whom  the  vote  to  to  be 
given,  since  this  is  determining  the  matter  without 
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may  be  represented  at  all  elections  by  proxies, 
yet  the  by  law  of  the  petitioner  bank  pro- 
vides that  no  proxy  shall  be  voted  by  any  one 
not  a  stockholder  of  the  corporation  ;  and  it 
is  upon  the  validity  of  such  by-law  that  the 
merits  of  this  case  hinge.  It  is  suggested 
in  argument  of  counsel  that  all  banking  cor- 
porations have  a  by-law  of  similar  import; 
but,  notwithstanding  this  general  practice, 
we  have  arrived  at  the  conclusion,  after  care- 
ful consideration,  that  the  making  of  such  a 
law  is  without  the  power  of  the  corporation. 
Corporations  have  no  power  to  create  by-laws 
that  are  unreasonable  in  their  practical  ap- 
plication, or  that  are  violative  of  the  statute 
of  the  state;  and  we  think  this  by-law  an 
infringement  upon  the  statute,  and  a  most 


substantial  limitation  upon  the  rights  of 
stockholders  granted  by  section  312  of  the 
Civil  Code.  That  section  is  broad  in  its 
terms,  and  when  it  says  that  a  stockholder 
in  a  corporation  may  appoint  a  proxy — an 
attorney  in  fact — to  represent  him  at  elections 
held  by  the  corporation,  in  the  absence  of 
limitations  in  the  law,  it  must  be  held  that 
the  statute  gives  him  the  right  to  name  an 
attorney  in  fact  of  his  own  selection.  Any 
other  construction  would  entirely  nullify  all 
benefits  intended  to  be  conferred  by  its  pro- 
visions. To  declare  that,  though  the  statute 
in  general  terms  gives  all  stockholders  of  cor- 
porations the  right  to  vote  by  proxy,  yet  the 
corporation,  by  its  by-laws,  has  the  power 
to  say  who  that  proxy  shall  be,  is  to  give  the 


hearingr  the  other  trustees  on  the  question.  Atty- 
Gen.  V.  Scott,  1  Ves.  Sr.  418. 

An  objection  to  the  purchase  of  property  by  a 
school  corporation  on  the  ground  that  the  vote  in 
favor  of  the  purchase  was  carried  only  by  counting 
a  vote  of  one  of  the  directors  by  proxy.  Is  held 
not  to  constitute  sufficient  ground  for  an  injunc- 
tion against  the  purchase,  even  if  the  corporation 
<M)uld  avoid  the  purchase  on  this  account.  Dudley 
V.  Kentucky  High  School,  9  Bush,  576. 

While  the  cases  immediately  preceding  are  not 
cases  about  directors  of  a  pri\'ate  corporation,  they 
are  mentioned  as  analogous,  but  without  any  at- 
tempt to  annotate  the  general  question  of  the  right 
of  members  of  public  boards  to  act  by  representa- 
tives or  proxies.  The  principles  above  stated  are 
nevertheless  so  obvious  that  there  would  seem  to 
be  little  ground  for  a  contrary  decision. 

The  effect  of  proxies  of  subordinate  lodges  on  a 
vote  in  a  grand  lodge  of  Masons  is  discussed  in 
Smith  V.  Smith,  8  Desauss.  Eq.  557.  where  it  is  held 
that  proxies  granted  for  ordinary  purposes  would 
not  bind  them  to  action  attempting  to  destroy  the 
organization.  This  soems  to  involve  merely  the 
powers  of  delegates  in  such  bodies  as  distinguished 
from  the  matter  of  proxy  voting  in  corporations 
generally. 

VIII.  MiweUaneous  matters. 

Voting  by  proxy  is  involved  in  the  case  of  State 
v.  McDaniel,  22  Ohio  St.  354,  but  the  right  to  vote 
was  discussed  with  reference  to  the  title  to  the 
property,  and  not  to  the  mode  of  voting. 

In  a  case  where  stock  had  been  pledged,  although 
the  pledgee,  in  whose  name  it  stands  on  the  corpo- 
rate records,  has  a  right  to  vote  the  stock  at  a  meet- 
ing to  elect  directors,  it  is  held  that  a  court  of 
equity  may,  in  a  proper  case,  compel  him  to  give 
the  pledgeor  a  proxy.  Re  Argus  Printing  Co.  1  N. 
rtok.434,12  L.  R.  A781. 

And  a  mortgagee  of  stock  or  his  trustees  was 
required  in  Vowell  v.  Thompson,  3  Oanch,  C.  C. 
428,  to  give  a  power  of  attorney  to  the  mortgagor 
for  voting  upon  the  stock  until  it  should  be  sold 
under  the  mortgage  or  deed  of  trust.  This  was 
done  by  bill  in  equity. 

The  case  of  Vowell  v.  Thompson,  mtpra^  is  cited 
as  authority  in  Hoppin  v.  Buffum,  9  R.  I.  513.  11 
Am.  Rep.  291,  but  in  the  latter  case  it  was  held  that 
acquiescence  in  the  control  of  the  stock  and  the 
voting  thereon  by  the  record  owner  until  the  vote«f 
are  counted,  or  are  being  counted,  would  prevent 
an  attack  upon  the  result  of  the  election. 

The  right  of  a  pledgeor  to  vote  on  stock  hypothe- 
cated.is  declared  also  in  Er  jxirte  Willcocke,  7  Cow. 
402, 17  Am.  Dec.  525,  but  this  case  does  not  seem  to 
involve  any  question  of  proxy;  and  the  right  of  the 
pledgeor  or  pledgee  to  vote  on  pledged  stock  is  not 
considered  in  this  note  except  so  far  as  it  is  con- 
nected with  the  question  of  proxies. 


A  proxy  may  be  given  by  a  corporation  as  well  as 
by  any  other  shareholder,  when  a  corporation  is 
the  owner  of  shares  in  another  company.  Re  In- 
dian Zoedone  Co.  L.  R.  28  Ch.  Div.  70,  63  L.  J.  Ch. 
468,  60  L.  T.  N.  S.  547, 32  Week.  Rep.  481. 

An  agreement  between  stockholders,  which, 
among  other  things,  provides  that  none  of  the 
signers  shall  vote  by  proxy,  is  held  to  be  void  as 
against  public  policy.  In  Fisher  v.  Bush,  35  Hun,  641. 

Parol  evidence  of  the  contents  of  proxies  is  ad- 
mitted without  search  for  the  instruments,  in  order 
to  prove  that  the  stockholder  had  acted  as  such, 
where  it  was  proved  that  the  written  proxies  al  ter 
being  used  had  been  thrown  away  as  useless.  Hay- 
wood &P.  PI.  Road  Co.  V.  Bryan.  6  Jones,  L.  82. 

A  proxy  was  admitted  in  evidence  in  Harger  v. 
McCuUough,  2  Denio,  119,  together  with  the  affi- 
davit of  the  maker  that  the  stock  bad  not  been 
hypothecated,  for  the  purpose  of  showing  that  he 
was  the  owner  of  the  stock  at  the  time  be  gave  the 
proxy. 

The  right  of  a  trustee  of  stock  to  vote  upon  it  in 
the  choice  of  directors  was  sustained  in  Re  Barker. 
6  Wend.  600,  but  this  was  on  the  ground  that  he 
was  the  legal  owner  of  the  stock  and  the  trust  was 
not  regarded  as  in  the  nature  of  a  proxy. 

An  agreement  that  a  large  number  of  shares  of 
stock  should  be  held  in  a  block  with  a  view  to  con- 
trol the  management  of  a  corporation  is  involved 
in  the  case  of  Clarke  v.  Central  R.  &  Bkg.  Co.,  50 
Fed.  Rep.  338, 15  L.  R.  A.  683,  in  which  the  court 
in  substance  says  it  is  difficult  to  perceive  how  the 
instrument  differs  from  an  ordinary  proxy.  The 
court  decides  that  proxy  for  voting  stock  of  a  cor- 
poration, made  by  the  holder  of  the  stock  while 
enjoined  from  voting  it  directly  on  the  ground  of 
public  policy,  cannot  carry  the  right  to  vote  it. 
With  the  above  case  is  a  note  on  voting  trusts  of 
corporate  stock. 

Where  stockholders,  who  were  widely  separated, 
deposited  their  stock  in  the  hands  of  a  person 
whose  vote  was  to  be  directed  by  a  committee  ap- 
pointed by  themselves  and  subject  to  their  control, 
it  was  held  to  be  a  mere  arrangement  of  con- 
venience from  which  each  could  recede  at  any 
time  and  demand  the  return  of  his  stock,  and  there- 
fore was  not  objectionable  on  grounds  of  public 
policy.  Ohio  &  M.  R.  Co.  v.  State,  49  Ohio  St.  668, 
affirming  State  v.  Ohio  &  M.  R.  Co.  6  Ohio  C.  Ct. 
415. 

The  right  of  one  railroad  company  to  vote  the 
stock  of  another  company,  either  by  itself  or  by 
other  persons  acting  in  its  interest,  is  denied  in 
Memphis  &  C.  R.  Co.  v.  Woods.  88  Ala.  630,  7  L.  R. 
A.  606;  but  this  case  did  not  involve  any  question  of 
proxies,  but  the  decision  is  based  on  the  rule  that 
one  corporation  cnnnot  acquire  a  majority  of  the 
stock  of  another  and  by  voting  thereon  goveni 
and  control  the  management  of  the  latter. 
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corporation  full  power  to  throttle  the  stat- 
ute. The  stockholders  of  many  of  our  cor- 
porations are  limited  in  number,  and  the  case 
would  undoubtedly  often  arise  where  the 
absent  stockholder,  desirous  of  being  rep- 
resented at  an  election,  would  be  unable  to 
tind  a  friend  amone  them  in  whom  to  trust 
his  interests.  The  statute  contemplates  no 
such  conditions,  and  neither  says  nor  in- 
tended to  say  that  such  a  stockholder  would 
be  deprived  of  his  right  to  vote  by  proxy. 
If  you  may  limit  by  by-law  the  right  of  hold- 
ing a  proxy  to  stockholders,  you  may  limit  it 
to  directors,  or  the  president,  or  the  secretary, 
and  thus  tlie  interests  in  control  would  4iave 
the  power  to  compel  the  minority  interests, 
if  unable  to  be  present  in  person,  to  be  rep- 
resented by  the  very  interests  to  which  they 
are  opposed,  and  to  reinstate  in  office  the 
very  men  whose  election  they  desire  to  de- 
feat. The  principle  of  cumulative  voting 
lias  been  authorized  and  approved  in  the  in- 
terests of  minority  representation,  yet  this 
by-law  squarely  strikes  at  this  principle 
which  has  been  so  carefully  fostered.  The 
substantial  rights  of  a  stockholder  under  the 
law  cannot  be  taken  from  him,  or  even 
abridged,  by  the  by-laws.  The  right  to  vote 
by  proxy  is  a  most  substantial  right,  and  this 
by-law  handicaps  this  right  out  of  all  useful- 
ness. 

While  no  authority  for  or  against  the  prin- 
ciples we  have  here  declared  was  cited  by 
counsel  upon  the  elaborate  argument  of  the 
case,  we  had  no  doubt  at  the  time  that  they 
rested  upon  solid  grounds,  and  since  the  sub- 
mission of  the  cause  our  investigation  has 
brought  to  light  a  recent  case  fully  in  line 
with  all  that  we  have  said  upon  the  question. 
The  principle  here  involved  was  the  sole 
question  there  involved,  and  in  an  opinion 
covering  the  entire  ground  the  court  there 
said  :  ^It  has  not  restricted  the  right  of  the 
stockholder  to  select  any  person  whom  he 
may  consider  to  be  advisable  for  that  object 
to  vote  under  his  authority  upon  his  shares 
as  a  stockholder.  In  this  respect  the  largest 
liberty  has  been  secured  and  provided  for 
the  stockholders,  and,  being  entirely  unre- 
strained by  the  legislature,  this  privilege 
was  maintained  by  the  authority  of  the  law. 
Without  having  so  declared  expressly,  the 
clear  implication  of  the  section  is  that  it 
was  not  intended  to  impose  any  restriction 
whatever  upon  the  stockholder  as  to  the  per- 
son he  should  be  at  liberty  to  select  to  act 
under  his  proxy ;  and,  the  statute  having  in 
this  manner  created  this  right  in  as  general 
a  manner  as  it  did,  the  trustees  of  the  cor- 
poration were  not  at  liberty  to  restrict  it  or 
declare  by  iheir  by-laws  that  it  should  not 
be  so  used."  Be  Lighthall  Mfg.  Co.  ATI  Hun, 
258.  Section  303  of  the  Civil  Code  provides : 
"  A  corporation  may  by  its  by-laws,  where  no 
other  provision  is  especially  made,  provide 
for:  .  .  .  (8)  The  mode  of  voting  by 
proxy."  This  provision  does  not  give  the 
corporation  power  to  pass  the  by-law  here  as- 
sailed. It  refers  to  the  preliminary  require- 
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ments  to  be  followed  in  order  that  the  proxy 
may  be  entitled  to  vote,  as  that  the  authoriza- 
tion must  be  in  writing,  properly  witnesfied, 
acknowledged,  filed  with  the  records,  etc 
In  creating  this  provision  it  was  not  in  the 
mind  of  the  legislature  to  curtail  the  right 
of  voting  by  proxy,  but  rather  that  such  right 
might  be  exercised  by  stockholders  witSin 
any  reasonable  restrictions  which  the  corpora- 
tion deemed  proper  to  incorporate  into  their 
by-laws.  The  statute  gives  to  the  corpora- 
tion the  power  to  regulate  the  exercise  of  the 
right,  but  no  power  to  either  qualify  or  limit 
the  right,  and  certainly  no  power  to  so 
shackle  the  right  as  to  result  in  its  nullifica- 
tion. 

As  a  second  ground  of  opposition  to  the 
wanting  of  the  motion  for  substitution,  it  is 
msisted  that  James  Alva  Watt,  by  reason  of 
his  relations  to  the  respondent  as  attorney, 
is  disqualified  to  represent  thepetitioner  in 
the  prohibition  proceeding.  We  attach  but 
little  importance  to  this  contention,  and  do 
not  deem  it  necessary  to  enter  into  a  dis- 
cussion of  the  questions,  namely :  (1)  Are 
the  interests  of  the  receiver  and  the  bank 
antagonistic?  or  (2)  Is  Watt  attorney  for  the 
respondent  in  the  above-entitled  cause?  The 
conclusion  we  have  arrived  at  upon  the  pre- 
ceding question  discussed  declares  the  busi- 
ness relations  theretofore  existing  between 
the  bank  and  its  attorneys,  Messrs.  Delmas 
&  Shortridge,  were  severed  by  virtue  of  the 
action  of  the  newly  and  legally  elected  board 
of  directors,  and,  such  being  the  case,  the 
attorneys  opposing  this  motion  stand  before 
us  as  strangers  to  the  proceeding,  having  no 
interest  or  standing  in  the  litigation  ;  ana  we 
are  unable  to  see  that  it  is  of  any  conoem 
to  them  who  represents  the  various  partis  in 
this  preceding.  As  to  Mr.  Watt's  conduct 
in  the  litigation,  all  that  he  has  done  has 
been  open  and  upon  the  record.  There  has 
been  no  concealment,  no  imposition  practiced 
upon  the  court,  but,  upon  the  contrary,  all 
that  has  been  done  in  the  past,  and  all  that 
he  proposes  to  do  in  the  future,  he  has  done 
and  proposes  to  do  under  a  claim  of  right, 
supported  by  the  law.  These  things  being 
so,  until  some  party  to  the  litigation  objects, 
we  will  not  investigate.  If  all  parties  to  the 
litigation  are  satisfied,  we  know  of  no  proper 
party  to  object.  We  might  suggest,  in  con- 
clusion, that  Mr.  Watt  states  in  open  court 
that  he  desires  to  be  substituted  as  attorney 
for  the  petitioner  bank,  in  order  that  he  may 
dismiss  the  prohibition  proceeding.  The 
bank  retains  him  as  its  attorney  to  dismiss 
the  proceeding,  and  there  is  no  reason  why 
it  has  not  the  right  so  to  do.  Such  a  dis- 
missal in  no  aspect  of  the  case  prejudices  the 
interests  of  the  respondents,  and  the  bank, 
the  petitioner,  has  the  right  to  dismiss  ita 
petition  if  it  deem  such  the  proper  course. 

Tlie  motion  for  a  substitution  as  prayed  /«r 
is  granted. 

We  concur:  Beatty,  Ch.  J,;  HeFar- 
land,  t/. ;  Van  Fleet,  J. ;  Harrison,  J. 
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*Where  real  estate  encnmbered  by  a 
mortflra^e   is  sold  and   conveyed,  and 

there  is  iDserted  in  the  deed  a  clause  which  states 
that  the  irrantee  ussumes  and  agrees  to  pay  the 
mortgage  debt,  and  the  deed  is  accepted  by  the 
purchaser  of  the  iand  with  knowledge  that  it 
contains  the  clause;  or  where  the  purchaser  of 
land  agrees,  as  a  part  of  the  consideration  for  the 
sale  of  the  property  to  him,  to  assume  and  pay 
a  mortgage  indebtedness  existing  against  the 
land,— he  t)ecome8  personally  liable  for  the  pay- 
ment of  the  mortgage  debt.  And  this  is  true 
whether  his  immediate  grantor  was  so  liable  or 
not;  and  the  liability  thus  created  may  be  en- 
forced by  the  morrgagee  or  his  assigns,  as  it  was 
for  his  or  their  use  and  benefit  ttiat  such  promise 
was  made. 

(September  18, 18»Bj 

ERROR  to  the  District  Court  for  Lincoln 
County  to  review  a  judement  in  favor  of 
defendant  in  an  action  to  enforce  payment  of  a 
morigagedebt  by  an  assignee  of  the  mortgaged 
property.     Recerned. 
The  facts  are  stated  in  the  opinion. 
Mr.  F.  S.  Howell,  for  plaintiff  in  error: 
A  deed    containing  an  assumption  clause 
found  of  record  is  presumptive  evidence  of  the 
liability  of  the  grantee. 

Tracy  V.  Re^ri,  38  Fed.  Rep.  69,  2  L.  R.  A. 
773;  Ueil  v.  Redden,  45  Kan.  562. 

A  purchase  of  real  estate  expressly  subject 
to  encumbrance  makes  the  property  a  fund  for 
the  discharge  of  the  encumbrance. 

George  v.  A  ndrews,  60  Md.  26,  45  Am.  Rep. 
706;  Kriiger  v.  Adams  &  French  Harvester  Co. 
13  Neb.  100;  Thompson  v.  Thompson,  4  Ohio 
St.  333. 

The  acceptance  of  a  deed  containing  a  clause 
of  the  kind  herein  mentioned  binds  the  i^rantee  I 
to  the  performance  of  the  conditions  thereof, 
and  this  is  equally  true  if  made  by  an  agent. 

Jones,  Mortg.  J;^  752:  Bishop  v.  Douglass,  25 
Wis.  696;  Taylor  v.  WhUm4>re,  35  Mich.  97; 
Fairchild  v.  Lynch,  10  Jones  &  S.  265. 

And  where  the  grantee  in  a  deed  instructs 
another  to  have  the  deed  recorded,  he  thereby 
makes  him  his  agent,  and  is  bound  by  the 
terms  of  ttiedeed. 
Adams  v.  Hyan,  61  Iowa.  733. 
The  deed  was  left  for  several  weeks  after 
the  alleged  discovery  of  the  assumption  clause, 
and  until  after  the  plaintiff  had  purchased  the 
notes  and  mortgage,  relying  upon  the  clause  in 
the  deed,  thereby  becoming  an  innocent  pur- 

♦Headnote  by  Harrison,  J. 


Note.— The  above  case  is  against  the  doctrine 
hitherto  asserted  in  some  courts,  that  a  vendee  who 
assumes  payment  of  a  mort^raKC  on  the  property 
will  not  be  liable,  unless  his  grantor  was  liable. 
For  cases  on  this  subject,  see  note  to  .Teffereon  v. 
Asch  (Minn.)  26  L.  K.  A.  257,  especially  the  part  be- 
Kinning  on  p.  275. 
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chaser,  and  defendant  was  then  estopped  to  set 
up  his  defense.  Innocent  purchasers  will  be 
protected. 

Hayden  v.  Snow,  9  Biss.  511 ;  Jones,  Mortg. 
S^  764;  Netc  Orleans  Canal  cfe  Bkg.  Ca>.  v.  M<mt- 
gomery,  95  U.  S.  16,  24  L.  ed.  346;  Carpenter 
V.  Ungan,  88   U.  S.  16  Wall.  271.  21  L.  ed 
814;  Kilmer  v.  Smith,  77  N.  Y.  226.  33  Am 
Rep.  613;  Ohio  Life  Ins.  dt  T.  Co.  v.  Urbana 
Ins.   Co.   13  Ohio,  220;  Bayden   v.  Brury    8 
Fed.  Rep.  782;  Pierce  v.  Faunee,  47  Me.  507. 
A  grantee  cannot  be  released  from  his  lia- 
bility incurred    by  assuming  a  mortgage  as 
against  a  purchaser  of  a  mortgage  who  may 
have  relied  upon  the  contract  of  assumption  as 
it  appears  of  record. 
Jones,  Mortg.  §  764. 

Where  one  of  two  innocent  parties  must  suf- 
fer a  loss  by  reason  of  the  fraud  of  another, 
the  loss  must  fall  upon  the  one  whose  acts 
furnished  the  means  for  the  commission  of  the 
fraud. 
Dinsmare  v.  Slimbert,  12  Neb.  488. 
Where  one  person  makes  a  promise  to  an- 
other for  the  benefit  of  a  third  person,  the 
third  person  may  maintain  an  action  on  it. 

Shamp  v.   Meyer.  20  Neb.    227;  KeedU   v. 
Flack.  27  Neb.  840;  Mernman  v.  Moore   90 
Pa.  80;  Dean  v.  Walker,  107  111.  540,  47  Am 
Rep.  467;  Bay  v.  Williams,  112  111.  91,  54  Am 
Rep.  209. 

Messrs.  Grimes  &  Wilcox  and  T.  C. 
Patterson,  for  defendant  in  error: 

To  create  a  personal  liability  on  the  part  of  a 
grantee  in  a  deed  to  pay  a  prior  mortgage  or 
hen  on  the  premises  conveyed,  the  covenantor 
words  used  therein  must  clearly  import  that 
the  obligation  was  intended  by  the  grantor 
and  knowingly  assumed  by  the  grantee. 

Hokomb  V.  Thompson,  50  Kan.  598;  Lewis  v 
Day,  53  Iowa,  575. 

A  grantee  is  not  liable  on  a  covenant  to  as- 
sume and  pay  a  mortgage,  if  inserted  in  the 
deed  without  his  knowledge,  and  without  in- 
tent of  parties. 

Kilmer  v.  SmUh,  77  N.  Y.  226,  83  Am.  Rep 
613;  Albany  City  Sao.  List.  v.  Burdick,  87  N. 
Y.  40;  Dey  Ermand  v.  Chamberlin,  88  N.  Y. 
658. 

The  plaintiff  stands  in  the  same  position  as 
either  Schuster,  Sproui,  or  Callender  would 
stand,  and  defendant  is  entitled  to  the  same  de- 
fense aeainst  plaintiflFas  he  would  have  against 
either  Schuster,  Sproul.  or  Callender. 

Trimble  v.  Strother,  25  Ohio  St.  378;  Bretcer 
V.  Maurer,  28  Ohio  St.  554,  43  Am.  Rep.  436. 
A  person  for  whose  benefit  a  promise  is 
made  cannot  maintain  an  action  to  enforce 
the  promise,  when  the  promise  is  void  between 
the  promisor  and  promisee,  l)ecause  of  want 
or  failure  of  consideration,  or  fraud. 

16  Am.  &  Eng.  Encyclop.  Law,  p.  838,  note 
1:  Dunning  v.  Leavitt,  85  N.  Y.  30,  39  Am 
Rep.  617. 

A  grantee  is  not  liable  to  his  grantor,  unless 
his  grantor  is  compelled  to  pay  the  debt  as- 
sumed. 
Ayers  v.  Dixon,  78  N.  Y.  318. 
To  make  the  promise  of  a  grantee  to  pay  a 
mortgage  on  land  conveyed  to  him  available 
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to  the  mort^gee,  it  must  be  made  to  a  person 
personally  liable  for  the  mortgage  debt. 

15  Am.  &  Eng.  Encyclop.  Law,  p.  841,  noU 
?,  and  cases  there  cited;  1  Jones,  Mortg.  2d  ed. 
§§  760,  762;  WCm  v.  Fuller,  29  N.  J.  Eq.  257; 
HaUey  v.  Reed,  9  Paige,  446.  4 1.,  ed.  769. 

The  person  to  whom  the  covenant  is  given  if> 
not  a  debtor  to  the  one  who  seeks  its  t^nefits 

King  v.  Whitelp,  10  Paige,  465.  4  L.  ed. 
1052;  Meech  v.  Ensign,  49  Conn.  191,  44  Am. 
Rep.  225;  Vrooman  v.  Turner,  69  N.  Y.  281, 
25  Am.  Rep.  195;  15  Am.  &  Eng.  Encyclop. 
Law,  p.  888,  note  1;  Brown  v.  Stillman,  43 
Minn.  126;  NeUon  v.  Rogers,  47  Minn.  103; 
Sloter  V.  Tompkins,  84  Neb.  467;  Reeves  v.  Wil- 
coj-,  85  Neb.  779. 

H»rriflon«  J. ,  deliverea  the  opinion  of  the 
court: 

The  plaintiff,  as  assignee  and  owner  of  two 
promissory  notes,  and  a  mortgage  on  certain 
real  estate,  given  to  secure  their  payment, 
instituted  this  action  against  the  defendant, 
to  whom  the  real  estate  had  been  sold  by  the 
grantee  or  party  purchasing  from  the  mort- 
gagor, to  recover  the  amount  due  upon  the 
m>tes  and  mortgage,  basing  the  suit  upon  a 
clause  in  the  conveyance  of  the  lands  to  de- 
fendant, by  which,  it  is  claimed,  defendant 
assumed  and  agreed  on  his  part  to  pay  the 
mortgage  indebtedness.  The  petition  in  the 
case  recites  t)iat  on  December  26,  1889,  D.  A. 
Spraul  executed  and  delivered  to  Maggie 
Callender  two  promissory  notes,  each  in  the 
amount  of  $250,  and  a  mortgage,  to  secure 
their  payment,  on  tracts  of  land  therein  de- 
scribed, and  situate  in  Logan  county ;  the 
conyeyance  by  the  mortgagor,  on  the  succeed- 
ing day,  to  William  L.  Schuster,  and  the  sale 
and  conveyance  of  the  lands  again  on  the  8ist 
day  of  December,  1889,  by  Schuster  to  the 
defendant,  E.  W.  Murphy,  and  his  agree- 
ment, as  a  part  of  the  consideration  or  pur- 
chase price  of  the  property,  to  pay  the  in- 
debtedness shown  by  the  notes  and  mortgage ; 
and  that,  pursuant  to  such  promise,  and  evi- 
dencing it,  there  was  inserted  in  the  deed  of 
the  lands  by  Schuster  to  defendant  a  clause 
in  which  it  was  stated  that  the  real  estate  was 
encumbered,  and  that  the  purchaser  assumed 
and  agreed  to  pay  the  encumbrance.  It  also 
states  the  purchase  of  the  notes  and  mortgage 
by  the  plaintiff,  and  their  transfer  ana  as- 
signment to  him,  and  nonpayment,  etc..  and 
closes  with  a  prayer  for  judgment.  The  an- 
swer contained  a  denial  of  any  assumption 
of  or  agreement  by  defendant  to  pay  the 
mortgage  indebtedness ;  a  statement  that  de- 
fendant never  received  or  accepted  tne  con- 
yeyance or  deed  described  in  plaintiff's  pe- 
tition, and  that  no  deed  of  the  lands  had  ever 
been  delivered  to  him ;  that  he  never  entered 
into  or  had  possession  of  the  premises  de- 
scribed in  the  petition  ;  that  a  deed,  a  copy 
of  which  was  attached  to  the  petition,  was 
caused  to  be  recorded  in  Ix)^an  county  by 
some  person  unknown  to  defendant,  and  with- 
out his  knowledge  or  consent ;  that  there  was 
no  consideration  in  the  purchase  of  the  lands, 
or  the  "equity"  of  the  vendor,  Schuster, 
therein,  for  an  assumption  or  agreement  on 
his  part  to  pay  the  amount  of  the  encum- 
brances or  mortgages ;  and,  further,  that  his 
29  L.  R.  A. 


grantor,  Schuster,  had  not  assumed  the  pay- 
ment of  the  encumbrances,  and  no  liability 
existed  asrainst  such  grantor  for  their  pay- 
ment. The  reply  of  plaintiff  was.  in  the 
main,  a  general  denial  of  the  allegations  of 
the  defendant's  answer,  and  also  stated 
that  the  deed  of  the  lands  executed  by  Schus- 
ter, and  to  defendant,  as  grantee,  was  filed 
for  record  in  the  office  of  the  county  clerk  of 
Logan  county  on  or  about  January  2,  1890. 
That  on  or  about  the  7th  day  of  January, 
1890,  the  plaintiff,  in  the  course  of  some  busi- 
ness affairs  or  settlement  between  him  and 
another  party,  was  offered  the  notes  and  mort- 
gage, the  Uaisis  of  this  action,  and  their  pur- 
chase by  him  was  solicited.  That  he  made, 
or  caused  to  be  made,  an  examination  of  the 
lands,  and  the  titles  to  the  same,  and  thus 
discovered  of  record  the  conveyance  to  the  de- 
fendant, and  the  clause  asserting  the  assump- 
tion and  agreement  of  the  defendant  to  pay 
the  notes  and  mortgages;  and  also  investi- 
gated, or  caused  inquiries  to  be  made,  with 
reference  to  the  financial  standing  or  circum- 
stances of  the  defendant,  and  ascertained  that 
he  was  solvent ;  and  that  plaintiff,  in  the  pur- 
chase of  the  notes  and  mortgage,  was  in 
fluenced  by.  and  relied  upon,  the  responsi- 
bility assumed  by  and  of  the  defendant  for 
their  payment,  and,  had  it  not  been  for  the 
clause  in  the  deed  to  defendant,  which,  in 
terms,  bound  him  to  such  payment,  plaintiff 
would  not  have  purchased  the  notes  and  mort- 
gage, and  that  such  purchase  was  consum- 
mated March  1,  1890.  That,  very  soon  after 
the  deed  in  question  was  recorded,  the  de- 
fendant had  knowledge  thereof,  and  of  its 
contents  and  recitals,  and  possessed  such 
knowledge  at  the  time  of  its  execution,  and 
for  more  than  thirty  days  prior  to  the  date  of 
plaintiff's  purchase  of  the  notes  and  mort- 
gage, and  permitted  it  to  remain  of  record 
without  any  effort  to  have  the  same  annulled 
or  reformed.  There  was  a  trial  of  the  issues 
to  the  court  and  a  jury,  and,  at  the  close  of 
the  testimony,  the  trial  judge  instructed  the 
jury  to  return  a  verdict  for  defendant,  which 
instruction  was  complied  with  by  the  jurj, 
and,  after  motion  for  new  trial  heard  and 
overruled,  iudgment  was  rendered ;  and  the 
plaintiff  brings  the  case  here  by  petition  in 
error. 

Counsel  for  the  parties  in  the  briefs  filed 
agree  in  the  statement  that  the  trial  judge 
was  moved  to  instruct  the  jury  to  return  a 
verdict  for  the  defendant  by  the  fol  lowing 
considerations :  That  the  petition  did  not  al- 
lege, and  the  evidence  failed  to  show,  that 
defendant's  grantor  was  in  any  manner,  or  to 
any  extent,  connected  with  the  mortgage 
debt,  or  liable  or  bound  for  the  payment  of 
it ;  that  the  rule  of  law  applicable  and  gov- 
erning in  such  cases  is  that  a  mortgage  in- 
debtedness assumption  clause  in  a  i^eed.  or 
an  agreement  by  the  purchaser  of  lands  to  pay 
encumbrances  existing  against  their  lands, 
will  not  become  operative,  or  is  of  no  yalid- 
ity,  and  cannot  be  enforced  by  the  mortgagee, 
unless  it  further  appears  that  the  grantor  in 
the  conveyance,  or  the  person  to  whom  the 
promise  is  made,  was  personally  liable  for 
the  payment  of  the  mortgage  debt.  In  adopt 
ing  this  view  of    the  law,    we  think  the 
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learned  judge  who  presided  during  the  trial 
in  the  district  court  erred.  It  is  undoubtedly 
supported  by  decisions — many  of  which  are 
cited  by  counsel  for  defendant  in  their  brief  — 
of  courts  of  last  resort,  the  opinions  of  which, 
as  authority,  rank  among  the  very  highest, 
and  are  entitled  to  great  weight ;  but  we  do 
not  think  best  to  follow  them.  It  is  an  estab- 
lished rule  of  law  that,  where  one  makes  a 
promise  to  another  for  the  benefit  of  a  third 
person,  such  third  person  can  maintain  an 
action  upon  the  promise,  though  the  con- 
sideration does  not  move  directly  from  him. 
Shamp  V.  Meyer,  20  Neb.  228  :  Sample  v.  Hak, 
34  Neb.  220 ;  Barnett  v.  PratU  37  Neb.  349 ; 
DoU  V.  Cnnne,  41  Neb.  655.  And  in  Keedle 
v.  Flack,  27  Neb.  880,— a  case  in  which  the 
right  of  a  mortgagee  to  enforce  such  a  prom- 
ise as  the  one  in  the  case  at  bar  was  in  con- 
troversy, —the  rule  just  quoted  was  applied, 
and  held  to  be  the  basis  of  the  mortgagee's 
right  to  recover.  Where  a  party  purchaser 
of  lands  agrees,  as  a  part  of  the  contract  of 
purchase,  to  assume  and  pay  a  mortgage  debt 
existing  aeainst  the  lands,  the  promise  so  to 
do  is  for  the  benefit  of  the  owner  and  holder 
of  the  debt,  and  may  be  enforced  by  such 
party.  The  purchase  price  of  the  lands  is 
the  consideration  moving  between  the  pur- 
chaser and  his  grantor,  and  it  is  immaterial, 
and  of  no  consequence,  to  the  grantee,  that 
his  grantor  may  or  may  not  be  personally 
liable  or  bound  for  the  payment  of  the  mort- 
gage debt ;  and,  by  such  promise,  the  prom- 
isor becomes  personally  liable  to  the  mort- 
gagee or  assigns  for  the  mortgage  debt, 
regardless  of  whether  his  grantor  was  so  li- 
able or  not.  Mei-riman  v.  Moore,  90  Pa.  78 ; 
Dean  v.  Walker,  107  111.  540,  47  Am.  Rep. 
467;  Bay  v.  Williams,  112  111.  91,  54  Am. 
Rep.  209. 

There  were  some  issues  of  fact  in  regard  to 
which  the  evidence  was  conflicting,  and 
which,  if  the  view  of  the  law  with  relerence 
to  the  liability  of  a  grantee  who  assumes  and 
agrees  to  pay  a  mortgage  debt  whioli  we  have 
announcea  herein  as  the  correct  one  had  been 
taken,  should,  and  doubtless  would,  have 
been  submitted,  under  proper  instructions,  to 
the  jury  for  their  consideration  and  deter- 
mination. 

It  follows  that  the  judgment  of  t fie  District 
Court  will  be  reversed,  and  the  cause  remanded 
for  further  proceedings. 


PAXTON    &    HER8HEY    IRRIGATING 
CANAL  &  LAND  CO.,   Appt., 
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*1.  The  proTision  of  section  1 1,  article 
8  of  the  Constitation,  viz.:  '*No  bill  shall 
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contain  more  than  one  subject,  and  the  same 
shall  be  clearly  expressed  in  the  title."— is  in- 
tended to  prevent  surreptitious  leffisiation,  and 
not  to  prohibit  comprehensive  titles. 
8.  The  term  ''irrigation.**  as  employed 
in  the  title  of  the  Act  of  Bfarch  87» 
1889*  viz.:  "An  act  to  provide  for  water  rights 
and  irrigation,  and  to  regulate  the  use  of  water 
for  agricultural  and  manufacturing  purposes/' 
etc.,— is  used  in  Its  popular  sense,  and  implies  the 
means  of  conducting  water  to  the  land  to  be  sup- 
plied. The  provision  therein  for  the  acquiring 
by  irrigating  companies  of  the  right  of  way  for 
canals  and  ditches— accordingly,  Held^  to  be  with- 
in said  title,  and  not  to  conflict  with  section  1 1, 
article  3  of  the  Constitution. 

8.  To  the  les^islature.  and  not  to  the 
coorta*  has  been  committed  the  power  to  deter- 
mine when  the  exigencies  of  the  public  demand 
the  taking  of  private  property;  the  limit  of  judi- 
cial interference  being  the  duty  to  declare  void 
acts  clearly  in  conflict  with  the  constitution. 

4.  There  is  no  arbitrary  standard  by 
which  to  determine  whether  the  purpose  to 
which  p^perty  is  appropriated  possesses  the  ele- 
ment of  public  utility.  "Public  use,"  in  a  con- 
stitutional sense,  may  be  confined  to  the  inhabi- 
tants of  a  restricted  locality  or  neighborhood, 
but  the  use  must  be  common,  and  not  to  a  par- 
ticular individual. 

6.  The  nse  of  water  for  the  purpose  of 
irri^atin^,  contemplated  by  the  Act  of  March 
27, 1889,  known  as  the  **Rayner  Irrigating  Law," 
is  a  "public  use."  within  the  meaning  of  the  con- 
stitution. 

6.  Section  8  of  article  8  of  the  Rayner 
Irri^atin§f  JjBiW  con f  ers  upon  irrigating  com- 
panies organized  under  the  laws  of  this  state 
power  to  acquire  the  right  of  way  for  necessary 
canals,  reservoirs,  etc.,  by  condemnation. 

7.  The  word  '*if/*  in  the  first  line  of  the 
section  last  above  mentioned,  is  evidently  an 
interpolation,  having  no  relation  to  the  body  of 
the  section,  without  sensible  meaning,  and 
should  accordingly  be  disregarded  in  giving  ef- 
fect to  the  provisions  of  the  act. 

8«   The  provision  of  section  8»  article  1» 

of  the  Irrigation  Law  of  1889,  viz.:  "No  tract  of 
land  shall  be  crossed  by  more  than  one  ditch,^* 
etc.,— Hfid.  to  include  lands  owned  by  corpora- 
tions as  well  as  natural  persons. 

9.  A* proviso  which  would  operate  to 
limit  the  application  of  an  enactini^ 
clause*  general  in  its  terms,  will  bo  strictly 
construed,  and  includes  no  case  not  within  the 
letter  of  the  exception. 

1 0.  The  Irrigation  Law  of  1 889  does  not 
<*onfer  upon  one  irrigating  company  any  right 
to  connect  with  the  ditches  of  another,  or  take 
water  therefrom  without  the  consent  of  the  pro- 
prietor. 

1 1  •  What  is  meant  by  the  exception  con- 
tained in  section  8,  article  1,  of  the  Act  above 
mentioned  is  that  no  tract  of  land  shall,  without 
the  consent  of  the  owner,  be  burdened  with  two 
or  more  ditches,  for  the  watering  of  the  same 
territory.  The  question  is  not  whether  the  first' 
ditch  may  be  so  enlarged  or  extended  as  to  an- 
swer the  purpose  for  which  the  second  is  designed. 


Note.— The  general  subject  of  public  uses  for 
which  property  may  be  taken  by  eminent  domain 
is  considered  at  some  length  in  note^to  Pittsburgh, 
W.  &  K.  K.  Co.  V.  Ben  wood  Iron  Works  (W.  Va.)  2 
L.  R.  A.  680;  Barre  R.  Co.  v.  Montpelier  &  W.  R.  Co. 
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(Vt.)  4  L.  R.  A.  785;  also  in  the  case  of  Wisconsin 
Water  Co.  v.  Winans  (Wis.)  20  L.  R.  A.  66S. 

For  llowage  of  lands  as  public  use,  see  Turner  v. 
Nye  (Mass.)  4  L.  R.  A.  487,  and  note. 

As  to  private  roads,  see  Latah  County  v.  Peterson 
(Idaho)  16  L.  R.  A.  bl,  and  note. 
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but  whether  It  may.  as  coDStructed,  be  made  to 
supply  the  lands  within  reach  ol  both. 

(October  1, 1895.) 

APPEAL  by  plain  tiff  from  a  decree  of  the 
District  Court  for  Lincoln  County  tn  favor 
of  defendant  in  an  action  brought  to  enjoin 
defendant  from  appropriating  a  right  of  way 
for  an  irrigating  canal.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Frank  T.  Ransom  and  T.  Fulton 
Gantt  for  appellant. 

Messrs.  T.  C.  Patterson  and  Grimelt  ft 
Wilcox*  for  appellee: 

So  far  as  the  act  declares  irrigation  to  be  a 
public  use,  and  provides  for  the  condemnation 
of  right  of  way  for  canals  that  are  projected 
and  built,  as  the  defendant's  is,  for  the  purpose 
of  supplying  water  to  the  public  for  irrigation, 
it  cleHTly  comes  within  the  constitutional 
power  and  duty  of  the  legislature  to  legislate 
for  the  public  welfare. 

Be  Madera  Irrigation  Dist.  Bonds,  92  Cal. 
296,  14  L.  R.  A.  765;  Cummings  v.  Pel&rs,  56 
Cal.  598;  Lux  v.  Hoggin,  69  Cal.  255;  Lindsay 
Irrigation  Co,  v.  MehrUns,  97  Cal.  677;  Talbot 
V.  Hudson,  16  Gray,  425;  Oury  v.  Goodwin 
(Ariz.)  26  Pac.  Rep.  376;  Barhier  v.  Connolly. 
118  U.  S.  81,  28  L.  ed.  924;  Head  v.  Anwskeag 
Mjg.  Co.  118  U.  8.  16.  28  L.  ed.  892. 

If  the  public  interest  can  in  any  way  be  pro- 
moted by  the  taking  of  private  property,  it 
must  rest  in  the  wisdom  of  the  legislature  to 
determine  whether  the  benefit  to  the  public 
will  be  of  sufficient  importance  to  render  it 
expedient  for  them  to  exercise  the  right  of 
eminent  domain,  and  to  authorize  an  interfer- 
ence with  the  private  rights  of  individuals  for 
that  purpose. 

2  Kent,  Com.  840;  Stockton  db  V.  B.  Co.  v. 
Stockton,  41  Cal.  147;  Bankhcad  v.  Brown,  25 
Iowa,  540. 

To  make  the  use  public  it  need  not  be  for 
the  benefit  of  the  whole  public,  or  state,  or 
any  large  portion  of  it.  It  may  be  for  the  in- 
habitants of  a  small  or  restricted  locality,  but 
the  use  and  benefit  must  be  in  common,  not  to 
a  particular  individual  or  estate. 

Welton  v.  Dickson,  38  Neb.  767.  22  L.  R. 
A.  498;  Coster  v.  Tide  Water  Co.  18  N.  J. 
£q.  54;  Pocantico  Water  Works  Co.  v.  Bird, 
180  N.  Y.  249;  Lewis.  Em.  l>om.  chap.  7; 
State  V.  Morris  Aqueduct  Proprs.  46  N.  J.  L. 
495;  Way  land  v.  Middlesejc  County  ("omrs.  4 
Gray,  500;  St.  Helena  Water  Co.  v.  Forbes,  62 
Cal.  182.  45  Am.  Rep.  659;  Be  New  Eochelle 
Water  Co.h'  Application,  46  Hun,  525;  Stam- 
ford Water  Co.  v.  Stanley,  89  Hun,  424;  6  Am. 
&  Eng.  Encyclop.  Law,  524;  Cooley.  Const. 
Lim.  4th  ed.  672. 

Section  8,  article  1,  of  the  Irrigation  Act 
does  not  apply  to  cases  between  rival  canal 
companies  who  may  also  be  land  owners,  but 
is  for  the  benefit  of  the  land  owners  only. 

San  Luis  fAind,  C.  <fe  /.  Co.  v.  Kenilwortli 
Canal  Co.  3  Colo.  App.  244. 

Plaintiff's  canal  is  completed.  It  does  not 
extend  beyond  the  lands  owned  by  plaintiff, 
and  does  not  run  through  any  lands  that  can 
be  watered  from  it  except  the  plaintiff's  own 
land.     No  public  duty  can  be  imposed  upon  it. 

Downing  v.  More,  12  Colo.  816. 

The  true  test  of  the  appropriation  of  water 
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is  the  successful  application    thereof    to  tbe 
beneficial  use  designated. 

Thomas  v.  Gniraud,  6  Colo.  530;  Farmers 
High  Line  Canal  d  Beservoir  Co.  v.  fk>utk- 
tcorth,  18  Colo.  Ill,  4  L.  R.  A.  767;  IhcJt  v. 
Caldmll,  14  Nev.  167;  Simpson  v.  WiUiams. 
18  Nev.  432;  Farmers'  Independent  Ditclt  Co. 
V.  Agricultural  Ditch  Co.  3  Colo.  App.  255. 

The  North  Platte  canal  was  taxed  to  its  full 
capacity  to  supply  its  customers  to  whom  it 
was  under  contract  to  furnish  water,  and  that 
being  the  case  its  customers  would  be  entitled 
to  an  injunction  to  stop  it  from  selling  or  cod- 
tracting  to  sell  water  beyond  its  ability  to  de 
liver. 

Clifford  V.  Larrien  (Ariz.)  11  Pac.  Rep.  897: 
Wyatt  V.  Larimer  dt  W.  hrig.  Co.  18  Colo. 
298;  CoU  V.  I^an,  24  Or.  804. 

The  finding  as  to  the  necessilrof  taking  pri- 
vate property  is  conclusive,  and  not  subject  to 
be  reviewed  or  questioned  by  another  court. 

Knoblauch  v.  Minneapolis,    56    Minn.  321: 
Barrett  v.  Kemp  (Iowa)  59  N.  W.  Rep.  77: 
Cherry  v.   Matthetcs,  25  Or.  484;  Sant4j   An^f 
V.  Harlin,  99  Cal.  538;  Waterloo  Water  Co.  v 
Boxie,  89  Iowa,  317. 

Po8t»  J.,  delivered  the  opinion  of  the 
court : 

This  is  an  appeal  from  a  decree  of  the  dis- 
trict court  for  Lincoln  county  di8mi<sing  tbe 
action  of  the  plaintiff  company  whereby  it 
seeks  to  prevent  the  appropriation  bv  the  de 
fendant  of  a  right  of  way  through  Its  lands 
for  an  irrigating  canal.  In  the  petition  it  is 
in  substance  alleged  that  the  plaintiff  com 
pany  is  the  owner  of  10,000  acres  of  land, 
bounded  by  the  North  Platte  river,  in  Lincoln 
county,  and  also  of  an  irrigating  canal 
known  as  the  "Pax ton  &  Hershey  Ditch/ 
situated  on  its  said  lands  and  on  the  lands  of 
other  adjoining  proprietors;  that  upon  its 
said  land,  and  nearly  parallel  with  the  ditch 
above  mentioned.  Is  an  irrigating  canal 
known  as  the  "North  Platte  Irrigating  vV: 
Land  Company's  Ditch,"  and  herein  referred 
to  as  the  "North  Platte  Ditch ;"  and  that  in 
the  vicinity  of  the*plaintiff  *s  lands  sought  to 
be  watered  by  the  defendant's  proposed  canal 
is  an  irrigating  canal  known  as  the  "Codv 
&  Dillon  Ditch."  The  plaintiff,  it  is  al 
leged,  has  constructed  a  lar^e  number  of  lat 
erals  from  its  said  canal,  whicb  it  is  propose^l 
by  the  defendant  company  to  cross,  thus  ne 
cessitating  the  construction  and  maintaining 
of  many  bridges,  flumes,  and  conduits,  and 
otherwise  neecllessly  harassing  it  in  the  use 
and  enjoyment  of  its  said  property.  The 
defendant  company,  which  is  organized  for 
the  purpose  of  building  and  maintaining 
ditches,  canals,  aqueducts,  and  reservoirs  for 
the  storage  and  conveyance  of  water,  and  of 
selling  water  to  consumers  for  irrigating^ 
power,  and  other  useful  purposes,  prior  to 
the  commencement  of  this  action,  entered 
upon  the  plaintiff's  said  land,  and  located 
and  staked  out  a  ditch  thereon  4^  miles  in 
length,  and  is  taking  steps  to  condemn  a  right 
of  way  therefor,  but  that  the  three  ditcnes 
above  described  afford  ample  facilities  for  tbe 
irrigation  of  all  of  the  land  sought  to  be  sup- 
pi  i^  by  the  defendant  company,  and  that 
water  sufficient  to  supply  the  defendant's 
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wants  can  be  furnished  from  the  ditches  al- 
ready constructed,  should  connection  be  made 
therewith,  at  less  exj>ense  than  by  the  con- 
struction and  maintaining  of  the  proposed 
ditch  through  the  plaintiff's  lana  to  the 
source  of  supply.— the  North  Platte  river. 
The  answer,  so  far  as  it  is  deemed  necessary 
to  notice  it,  consists  of  an  allegation  that  the 
defendant  is  enf^a^ed  in  the  construction  of 
an  irrigating  canal  some  20  miles  in  length, 
for  the  purpose  of  supplying  with  water  from 
the  North  Platte  river  certain  territory  not 
within  the  reach  of  either  of  the  canals  al- 
ready constructed ;  a  denial  that  the  plain- 
tiff's canal  is  capable  of  supplying  the  lands 
which  the  defendant  proposes  to  water ;  and 
an  allegation  that  the  water  supplied  b^  said 
canal  is  barely  sufficient  for  the  irrigation  of 
the  plaintiff's  own  land.  Accompanying  the 
pleadings  is  the  following  map,  showing  the 
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location  of  the  proposed  ditch,  as  well  as 
those  already  completed,  and  which  is  essen- 
tial to  a  perfect  understanding  of  the  ques- 
tions at  issue. 

The  district  court,  upon  entering  the  de- 
cree complained  of,  submitted  the  following 
findings  of  fact  and  conclusions  of  law  : 

"First.  The  plaintiff  is  a  corporation  or- 
ganized and  existing  under  and  by  virtue  of 
the  laws  of  this  state  for  the  following  pur- 
poses: To  construct,  own,  operate,  and 
maintain  a  canal  or  canals,  ditch  or  ditches, 
/for  irrigation  purposes ;  to  purchase,  acquire, 
own,  sell,  and  convey  all  real  estate  that  may 
be  necessary  for  such  purposes,  and  to  ac- 
quire, own'  sell,  and  convey  real  estate  in 
connection  with  carrying  on  an  irrigating 
business,  and  to  acquire,  own,  sell,  and  con- 
vey real  estate  for  other  purposes  deemed  ad- 
visable or  advantageous  to  the  corporation  and 
its  interests,  and  to  cultivate  and  itnprove 
such  lands  as  shall  be  owned  by  the  corpora- 
tion :  to  furnish,  sell  or  rent  water  for  irri- 
gation of  lands  which  shall  be  owned  by  said 
corporation  and  within  its  area,  and  other 
lands  within  reach  of  any  canal  or  canals 
which  shall  be  owned,  operated,  or  controlled 
by  the  corporation,  ownine  live  stock,  and 
raising  the  same  in  connection  with  the  land 
held  or  controlled  by  this  corporation.  Sec- 
ond. The  plaintiff  is  the  owner  of  about  7, 000 
acres  of  land  located  on  and  adjacent  to  the 
banks  of  the  North  Platte  river,  in  Lincoln 
county,  Neb.,  as  alleged  in  its  petition,  and 
is  the  owner  of  an  irrigating  canal  running 
across  its  said  lands,  and  the  lands  of  others 
for  a  distance  of  about  10  miles,  which  canal 
is  finished  and  constructed  for  the  purpose 
of  irrigating  the  land  under  the  said  ditch, 
and  for  the  purposes  set  forth  in  the  articles 
of  incorporation  of  the  plaintiff.  Third.  The 
defendant  is  a  corporation  organized  under 
the  laws  of  this  state  for  the  U)l lowing  pur- 
poses, among  others :  The  building  and 
maintaining  of  canals,  ditches,  and  aque- 
ducts, and  reservoirs  for  the  storage  and  con- 
veyance of  water,  and  the  selling  of  sucli 
water  to  consumers  for  irrigation,  agricul- 
tural, power,  and  other  useful  purposes. 
Fourth.  The  plaintiff  is  the  owner  of  the 
tract  of  land  proposed  to  be  crossed  by  the 

f^roposed  canal  of  the  defendant,  and  which 
ies  under  the  plaintiff's  ditch,  and  which  is 
proposed  to  be  crossed  by  defendant's  ditch 
for  a  distance  of  4^  miles.  Fifth.  All  of  the 
land  of  the  plaintiff  across  which  the  defend- 
ant proposes  to  construct  its  canal  for  a  dis- 
tance of  4i  miles  can  be  irrigated  from  and 
by  plaintiff's  canal,  and  it  is  not  proposed 
by  the  defendant  to  water  or  irrigate  anv  of 
plaintiff's  said  land  within  said  4^  mfles. 
Sixth.  That  the  defendant  corporation  is  the 
owner  of  no  land  to  be  watered  by  its  pro- 
posed ditch,  but  that  the  object  of  said  cor- 
poration is  for  the  purpose  of  constructing 
and  operating  a  canal  or  ditch  for  irrigation 
purposes  for  the  lands  lying  contiguous  under 
said  ditch  for  other  parties  to  hire.  Seventh. 
That,  at  the  points  where  it  is  alleeed  that 
the  defendant's  ditch  crosses  the  lands  of  the 
plaintiff,  it  is  necessary  for  the  defendant  to 
run  said  ditch  across  said  lands  in  order  to 
get  water  out  of  the  North  Platte  river,  with 
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necessary  fall  in  accordance  with  the  surveyed 
route  of  its  ditch ;  that,  in  the  territory 
covered  by  the  ditch  of  the  plaintiff,  it  is  not 
the  object  nor  the  purpose  of  the  defend- 
ant's ditch  to  irrigate  said  land,  but  lands 
lying  below  and  bevond  the  territory  of  the 
plaintiff's  ditch.  Eighth.  There  are  about 
40,000  acres  of  land  between  the  North  and 
South  Platte  rivers,  and  in  this  territory  the 
evidence  shows  that  the  North  Platte  Ditch 
Company  has  a  ditch  about  20  miles  long  run- 
ning through  the  middle  portion  of  the  pen- 
insula formed  by  the  two  rivers.  The 
plaintiff's  ditch  is  also  constructed  in  this 
peninsula,  and  is  in  length  about  10  miles. 
The  Cody  &  Dillon  ditch  is  also  in  this  pen- 
insula, and  is  about  6  miles  in  length.  A 
great  amount  of  evidence  has  been  taken  to 
show  the  capacity  of  these  several  ditches  for 
watering  the  land  in  the  peninsula,  includ- 
ing the  land  proposed  to  be  watered  by  the 
defendant's  ditch.  The  location  of  these  sev- 
eral ditches  in  the  peninsula,  their  dimen- 
sions, and  their  capacity  appear  from  the  evi- 
dence and  the  maps  introduced  in  evidence ; 
but  the  court  does  not  find  nor  pass  upon  the 
evidence  relating  to  the  question  as  to 
whether  or  not  this  water  could  be  supplied 
by  the  defendant's  constructing  their  ditch 
up  and  to  the  plaintiff's  ditch,  and  receiving 
water  therefrom,  for  the  reason  that  there  is 
no  provision  in  the  act  contemolating  that  it 
should  be  obligatory  upon  the  defendant  to  so 
do.  Ninth.  The  court  further  finds  that  the 
defendant's  proposed  ditch  will  cross  the 
lands  of  the  plaintiff  through  which  plain- 
tiff's ditch  has  already  been  built,  which 
lands  are  also  irrigated  from  plaintiff's  ditch. 
Tenth.  The  court  further  finds  that  the  plain- 
tiff has  not  given  its  written  consent  to  cross 
the  lands  owned  by  it  proposed  to  be  crossed 
by  the  defendant  with  its  said  proposed  canal, 
and  objects  to  its  appropriation  of  its  lands 
for  the  purpose  of  constructing  the  defend- 
ant's said  ditch  over  the  same. 

"Conclusions  of  law:  First.  That  section 
2034,  Consol.  Stat.  (Irrigation  Law  of  1889, 
§  3,  art.  1),  is  not  applicable  to  the  facts  in 
this  case,  for  the  reason  that  the  defendant's 
contemplated  ditch  is  not  being  constructed 
for  the  purpose  of  irrigating  the  lands  crossed 
by  the  plaintiff's  ditch,  nor  the  lands  lying 
under  the  plaintiff's  ditch,  but  for  the  pur- 
pose of  irrigating  lands  beyond  and  below 
the  plaintiff's  ditch.  Second.  That  the  de- 
fendant is  entitled  to  cross  the  lands  of  the 
plaintiff  for  the  purpose  of  constructing  its 
said  ditch  on  complying  with  the  necessary 
requirements  of  law  for  said  purpose." 

It  will  be  observed  from  the  foregoing 
statement  and  opinion  that  the  defendant's 
claim  to  a  right  of  way  for  its  canal  through 
the  plaintiff's  land  is  founded  upon  the  pro- 
visions of  the  Act  of  March  27,  1889,  known 
as  the  **Rayner  Irrigating  Law,"  entitled 
•*An  act  to  provide  for  water  rights  and 
irrigation,  and  to  regulate  the  right  to  the 
use  of  water  for  agricultural  and  manufactur- 
infT  purposes,  and  to  repeal  sections  158  and 
159  of  chapter  16.  Compiled  Statutes  of  1889, 
entitled  Corporations." 

The  first  contention  on  this  appeal  is  that 
the  provision  for  the  acquiring  by  corpora- 
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tions  of  the  right  of  way  for  irrigatloK 
ditches  in  the  exercise  of  the  power  of 
eminent  domain  is  foreign  to  the  title  of  the 
act  mentioned,  and  accordingly  violative  of 
section  11,  article  3,  of  the  Constitution, 
viz.  :  ""No  bill  shall  contain  more  than  ODe 
subject,  and  the  same  shall  be  clearly  ex 
pressed  in  the  title. "  The  object  of  the  fore- 
going provision  has  been  declared,  not  to  pro- 
hibit comprehensive  titles,  but  to  prevent 
surreptitious  legislation,  by  advising  rep- 
resentatives of  the  nature  and  purpose  of  the 
measures  they  are  called  upon  to  support  or 
oppose.  Kansas  City  &  0.  R.  Co.  v.  Frty,  30 
Neb.  790 ;  ReWhite,  33  Neb.  813  ;  TrunibU  v. 
Trumble,  87  Neb.  340 ;  South  Omaha  v.  Tar- 
payers*  League,  42  Neb.  671.  It  is  said  in 
White*s  Case,  supra,  that  the  legislature  ha» 
the  right  to  choose  the  title  to  any  act  passed 
by  it ;  and,  although  that  chosen  may  not  be 
the  most  appropriate,  the  act  will  not  be  held 
void  unless  clearly  in  conflict  with  the  con- 
stitution. "When  tested  by  that  rule,  we 
cannot  doubt  that  the  provision  assailed  i& 
germane  to  the  title  of  the  act,  and  within 
the  evident  purpose  thereof,  viz.,  the  utiliz- 
ing of  the  public  waters  in  the  further  de- 
velopment of  the  agricultural  resources  of  the 
state.  The  word  "irrigation,"  as  employed 
in  the  title  of  the  act  under  consideration,  is 
apparently  used  in  its  popular  sense,  and 
denotes  the  application  of  water  to  land  for 
the  production  of  crops.  Platte  Water  Go,  v. 
Northern  Colorado  Legation  Co.  12  Colo.  525. 
The  use  of  water  for  the  purpose  of  irrigaticm 
clearly  implies  the  means  of  conducting  it  to 
the  land  to  which  it  is  applied ;  and  any  plan 
such  as  contemplated  by  the  Act  of  1889, 
which  omits  provision  for  the  enforced  aocesa 
by  the  public  to  the  source  of  supply,  is  nec- 
essarily partial  and  ineffective. 

2.  The  act,  in  so  far  as  it  makes  pro- 
vision for  the  acquiring  of  the  right  of  way 
for  irrigating  canals  by  condemnation,  ia 
also  vigorously  assailed  on  tlie  ground  that 
it  contemplates  the  taking  of  property  for 
private  use  only,  and  is  therefore  in  conflict 
with  section  21  of  the  Bill  of  Rights,  viz.  : 
"The  property  of  no  one  shall  be  taken  or 
damaged  for  public  use  without  just  com- 
pensation therefor. "  This  provision  has  been 
held  to  prohibit,  by  implication,  the  taking 
of  private  property  for  private  use,  of  any 
character  whatever,  without  the  consent  of 
the  owner.  Jenal  v.  Green  Island  I>ra*ning 
Co.  12  Neb.  163 ;  Welton  v.  Dickson,  38  Neb. 
767,  22  L.  R.  A.  496.  In  the  lastmenjtioned 
case  it  was  held,  following  Coster  v.  Tide 
Water  Co.,  18  N.  J.  Eq.  54,  tliat  the  want  of 
power  in  the  legislature  to  transfer  to  one 
person  the  property  of  another  does  not  neces- 
sarily  depend  upon  constitutional  restric- 
tions, but  upon  the  fact  that  such  authority 
is  in  no  sense  an  incident  to  the  powers  con- 
ferred upon  the  lawmaking  branch  of  the 
government.  We  are  thus,  for  the  first  time, 
confronted  with  the  question  whether  the  uae 
contemplated  by  the  statute  is  a  public  one, 
in  a  constitutional  sense,  or  whether  it  is  & 
mere  private  use,  and  accordingly  within  the 
prohibition  mentioned.  In  this  connection  it 
should  be  observed  that  to  the  legislature^ 
and  not  to  the  courts,  has  been  committed  the 
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power  to  determine  when  the  exigencies  of 
the  public  demand  the  takine  of  property  for 
public  uses,  the  limit  of  judiciarinterference 
being  the  duty  to  declare  void  acts  clearly 
violative  of  the  fundamental  law  of  the  state. 
There  is  no  arbitrary  standard  by  which  to 
determine  whether  the  purpose  to  which 
property  is  appropriated  possesses  the  ele- 
ments of  public  utility.  It  has  been  said  by 
an  eminent  jurist  that  ^  the  use  required  need 
not  be  the  use  or  benefit  of  the  whole  public 
or  state,  or  any  lar^e  portion  of  it.  It  may 
be  for  the  inhabitants  of  a  small  or  restricted 
locality,  but  the  use  and  benefit  must  be  in 
common,  and  not  to  particular  individuals 
or  estates.  **  See  Chancellor  Zabrisliie  in  Coster 
V.  Tide  Water  Co.  supra.  Again,  it  has  been 
said  that  **  the  use  is  public  when  it  promotes 
the  interests  of  a  considerable  portion  of  the 
community,  although  it  may  not  benefit  the 
community  at  large."  Kinney,  Irrigation, 
94.  See  also  Black's  Pom.  Water  l^ights. 
§  174;  Lux  V.  Uaggin,  69  Cal.  804;  Lindsay 
Irrigation  Co.  v.  Mehrtens,  97  Cal.  676 ;  Oury 
V  Ooodmn  (Ariz.)  26Pac.  Rep.  876;  Umatilla 
Irrigation  Co.  v.  Barnhart,  22  Or.  889 ;  Foster 
V.  Park  Comrs.  188  Mass.  321 ;  Hagar  v. 
Reclamation  Dist.  No.  108,  111  U.  8.  701,  28 
L.  ed.  569;  WurtsY.  Hoagland,  114  U.  S.  606, 
29  L.  ed.  229 ;  Pocantico  Water  Works  Co.  v. 
Bird,  180  N.  Y.  249.  In  the  last- mentioned 
case  we  observe  the  following  pertinent  lan- 
guage: "The  term  'public  use,*  as  used  in 
connection  with  the  right  of  eminent  domain, 
is  not  easily  defined.  .  .  .  It  is  doubt- 
less true  that  in  order  to  make  the  use  pub- 
lic, a  duty  must  devolve  upon  the  persons  or 
corporation  holding  the  property  to  furnish 
the  public  with  the  use  intended.  The  term 
implies  *the  use  of  many'  or  'by  the  public, ' 
but  it  may  be  limited  to  the  inhabitants  of  a 
small  or  restricted  locality,  but  the  use  must 
be  common  and  not  for  a  particular  indi- 
vidual. "  It  has  been  said  that  if,  by  any  rea- 
sonable construction,  a  designated  use  may 
be  held  to  be  public  in  a  constitutional  sense, 
the  will  of  the  legislature  should  prevail 
9ver  any  mere  doubt  of  the  court  {Bankhead 
V.  Broicn,  25  Iowa,  540 ;  Be  Madera  Irrigation 
Dist.  Bonds,  92  Cal.  809.  14  L.  R.  A.  765 ; 
Coster  V.  Tide  Water  Co.  »icpra),  which,  how- 
ever, is  but  the  application  of  a  fundamental 
principle  of  our  system,  viz.,  the  independ- 
ence of  each  department  of  the  government 
within  its  own  domain.  It  should  be  remem- 
bered, too,  that  the  essential  features  of  the 
Rayner  irrigating  law  appear  in  the  legisla- 
tion of  the  several  Pacific  states,  notably  of 
California,  whose  constitutional  provisions 
on  the  subject  do  not  differ  substantially  from 
ours,  and  where  it  had  long  previous  to  its 
adoption  by  us  received  a  definite  construc- 
tion adverse  to  the  contention  of  the  plain- 
tiff herein.  See  Lvx  v.  Haggin,  supra.  The 
legislature  must  therefore  have  Inteuded  to 
adopt,  not  the  statute  alone,  but  the  construc- 
tion placed  upon  it  in  the  state  of  California. 
Such  is  the  well-established  rule.  Bohanan 
V.  State,  18  Neb.  57,  58  Am.  Rep.  791.  But 
any  examination  of  this  subject  is  necessarily 
incomplete  which  omits  mention  of  the  recent 
case  of  Bradley  v.  Fallbrook  litigation  Dist. , 
68  Fed.  Rep.  948,  holding  that  assessments 
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under  the  provisions  of  the  district  irri|^ation 
law  of  that  state  contemplate  the  taking  of 
property  for  mere  private  purposes,  and  are 
accordingly  within  the  prohibition  of  the 
United  States  Constitution.  It  is  unneces- 
sary, however,  at  this  time,  to  examine  the 
reasoning  upon  which  that  case  rests,  since 
it  is  therein  declared  inapplicable  to  the  or- 
dinary use  of  water  for  irrigating  purposes 
in  the  arid  regions  of  California,  and  there- 
fore in  harmony  with  Lux  v.  Haggin  and  later 
cases,  in  which  the  same  doctrine  is  asserted 
by  that  court.  The  varying  conditions  of  so- 
ciety are  constantly  presenting  new  subjects 
of  "public  utility,"  which  is  but  another 
name  for  "public  necessity;"  hence  the 
force  of  Chancellor  Vroom's  remark  in  Seudder 
V.  Trenton  Delaware  Falls  Co.,  1  N.  J.  Eq. 
694,  28  Am.  Dec.  756,  that  what  shall  be 
deemed  a  public  use  depends  somewhat  on  the 
situation  and  wants  of  the  community  for  the 
time  being.  Nor  were  the  conditions  sur- 
rounding the  people  of  the  Pacific  states  when 
the  foundation  was  laid  for  the  body  of  their 
laws  upon  the  subject  materially  different 
from  those  which  to-day  confront  the  western 
half  of  our  own  state.  We  behold  what  was 
but  yesterday  the  public  domain  occupied  to 
ttie  western  limit  of  the  "Rain  Belt,"  so 
called,  and  settlers  eagerly  seeking  for  homes 
in  the  semiarid  region  beyond,  we  behold 
thousands  of  acres  of  fertile  land  in  the  val- 
leys of  the  Platte,  the  Loups,  the  Elkhom, 
and  the  Republican  rivers  practically  worth- 
less under  existing  conditions  for  the  purpose 
of  agriculture,  but  which  by  application  of 
the  waters  of  those  streams  may  be  made  most 
productive,  thus  not  only  supporting  the 
rapidly  increasing  population  of  that  region, 
but  adding  largely  to  the  wealth  and  ma- 
terial prosperity  of  the  state.  That  an  under- 
taking so  important  can  be  successfully 
prosecuted  alone  through  the  agency  of  the 
state  none  can  doubt.  The  reclamation  of  a 
region  so  vast,  equal  in  extent  to  more  than 
one  state  of  the  Union,  is  surely  a  legitimate 
function  of  government ;  and  the  exercise  of 
the  reserved  power  of  the  state  in  the  promo- 
tion of  an  enterprise  so  beneficial  is  not  even 
in  the  technical  sense  violative  of  the  re- 
strictive features  of  the  constitution. 

8.  It  is  next  argued  that  authority  to  ap- 
propriate land  for  right  of  way  purposes  is 
by  the  Law  of  1889  conferred  upon  property 
owners  only,  and.  it  being  admitted  that  the 
defendant  company  is  not  the  owner  of  any 
of  the  lands  lying  under  its  ditch,  it  is  not 
within  the  provisions  of  the  act. 

The  purpose  of  secticms  1-4  of  article  2,  to 
which  we  are  referred  in  support  of  that  con- 
tention, was  apparently  to  confer  upon  indi- 
viduals and  corporations  the  right  of  way  in 
certain  cases  through  the  premises  of  adjoin- 
ing proprietors.  It  is,  however,  unnecessary 
to  examine  the  provisions  mentioned,  since 
the  plaintiff's  argument  is  based  upon  an  ap- 
parent misconception  of  the  defendant's 
claim,  which  is  under  the  provisions  of  sec- 
tions 8  and  9  of  article  2,  viz.  : 

"Sec.  8.  If  any  corporation  organized 
under  the  laws  of  this  state  for  the  purpose 
of  constructing  and  operating  canals  for  ir- 
rigating or  water-power  purposes,  or  both. 
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may  acquire  a  right  of  way  over  or  upon  any 
land  for  the  necessary  construction  of  such 
canal,  including  dams,  reservoirs,  and  all 
necessary  adjuncts  to  said  canals  in  the  same 
manner  as  provided  for  persons  and  compan- 
ies in  this  act,  and  such  persons,  canal  rom* 
panies,  and  corporations  shal  1  have  the  same 
power  to  occupy  state  lands  with  their  said 
canals  as  is  given  to  railroad  corporations  by 
section  105,  chapter  16,  of  the  Compiled  Stat- 
utes of  1887,  and  such  corporations  shall  also 
have  power  to  borrow  money  and  to  mortgage 
all  their  property  and  franchises  in  the  same 
manner  and  for  the  same  purposes  as  railroad 
companies. 

**Sec.  9.  Canals  constructed  for  irrigating 
or  water-power  purposes,  or  both,  are  hereby 
declared  to  be  works  of  internal  improve- 
ment, and  all  laws  applicable  to  works  of 
internal  improvement  are  hereby  declared  to 
be  applicable  to  such  canals.*' 

The  first  word  of  section  8,  as  it  appears 
above,  is  evidently  an  interpolation,  having 
no  relation  to  the  body  of  the  section,  with- 
out sensible  meaning,  and  should  accord- 
ingly be  disregarded  in  giving  effect  to  the 
provisions  of  the  act.  Stone  v.  Yeaml,  L.  R. 
1  C.  P.  Div.  701 ;  United  States  v.  Stern,  5 
Blatchf.  512,  Fed.  Cas.  No.  16,389;  State  v. 
Beaaley,  5  Mo.  91 ;  State  v.  Acuff,  6  Mo.  55. 
A  careful  reading  of  the  two  sections  last 
named,  with  the  word  **if"  eliminated  from 
section  8,  leaves  no  room  to  doubt  that  the 
defendant  company  is  within  the  terras  of  the 
act,  and  that  the  plaintiff's  claim  to  the  con- 
trary is  without  merit. 

4.  It  is  by  the  plaintiff  further  argued  that 
it  is  within  the  exception  contained  in  sec- 
tion 3,  article  1,  as  follows:  "No  tract  of 
land  shall  be  crossed  by  more  than  one  ditch, 
canal,  or  lateral  without  the  written  consent 
and  agreement  of  the  owner  thereof,  if  the 
first  ditch,  canal,  or  lateral  can  be  made  to 
answer  the  purpose  for  which  the  second  is 
desired  or  intended."  The  evidence  relating 
to  this  branch  of  the  case  is  quite  voluminous, 
although  the  district  court,  as  appears  from 
its  findings  and  conclusions  of  law.  held  the 
foregoing  exception  not  applicable  to  the 
facts,  without  determining  the  question  of 
the  capacity  of  the  ditches  alrea^ly  construct- 
ed. On  behalf  of  the  defendant  it  is  con- 
tended, in  effect,  that  the  exception  of  the 
statute  applies  to  owners  and  proprietors 
other  than  irrigating  companies,  which  cor- 
porations, it  is  argued,  are  not  in  terms  or 
by  implication  included  therein.  The  case 
of  San  Luis  Land,  C.  d  L  Co.  v.  Kenilioorth 
Canal  Co.,  3  Colo.  App.  244,  it  is  conceded, 
tends  to  sustain  that  contention.  Referring 
to  the  Colorado  statute,  which  provides  that 
no  tract  or  parcel  of  improved  or  occupied 
land  shall  be  burdened  with  two  or  more 
ditches,  etc.,  it  is  said  in  the  case  cited: 
**We  are  wholly  unable  to  understand  how 
it  can  be  urged  that  the  defendant  company 
has  any  right  under  the  provisions  of  these 
sections.  They  clearly  and  in  unmistakable 
language  apply  to  the  right  of  the  owner  of 
the  lands  to  assert  that  his  property  shall  not 
be  burdened  with  more  than  one  irrigating 
ditch,  provided  that  one  ditch  be  of  sufficient 
capacity  to  carry  water  for  the  purposes  con- 
29  L.  R.  A. 


templated  by  the  act."  We  are,  however, 
unable  to  accept  that  case  as  an  author! tati  re 
interpretation  of  our  statute.  The  term  **do 
tract  of  land, "  as  employed,  without  qualifi- 
cations, must  be  held  to  include  the  property 
of  corporations  as  well  as  natural  persons: 
and  such  would  have  been  the  constmction 
had  the  statute  read  ^'the  land  of  no  peraon 
shall  be  crossed."  etc.  Waies  v.  Museaiint, 
4  Iowa,  304 ;  Bicker  v.  American  Loan  dt  T. 
Co,  140  Mass.  346 ;  A^orris  v.  State,  25  Ohio 
St.  217,  18  Am.  Rep.  291.  But  we  reach  the 
same  conclusion  as  the  district  court, — pre- 
sumably by  the  same  course  of  reasoning,— 
by  which  the  sections  are  transposed  ;  section 
8  of  article  2  being  regarded  as  the  enacting 
clause,  and  section  3  of  article  1  as  a  proviso 
exempting  the  exceptional  cases  therein  con- 
templated from  the  operation  of  the  act.  Ac- 
cording to  settled  rules  of  construction,  a 
proviso  which  would  operate  to  limit  the  ap- 
plication of  an  enacting  clause  general  in  its 
terms  will  be  strictly  construed,  and  includes 
no  case  not  within  the  letter  of  the  exception. 
Endlich,  Interpretation  of  Statutes,  186: 
United  States  v.  Dickstm,  40  U.  8.  15  Pet 
165,  10  L.  ed.  698 ;  HoberU  v.  Yarbaro,  41 
Tex.  450;  Bpps  v.  £^>s,  17  111.  App.  196. 
Referring:  again  to  the  proviso  Involved,  we 
are  first  impressed  with' the  fact  that  the  pri- 
mary object  thereof  Is  the  protection  of  land 
owners,  rather  than  the  proprietors  of  irri- 
gating ditches.  True,  both  characters  may. 
as  in  this  instance,  be  united  in  one  person 
or  corporation,  but  such  cases  are  exceptions. 
and  apparently  not  within  the  contemplation 
of  the  legislature.  It  is,  in  the  second  place, 
noticeable  that  the  act  is  silent  respecting  the 
terms  and  conditions  upon  which  one  imeat- 
iug  company  may  make  use  of  the  canal  or 
ditch  of  another ;  nor  Is  the  proprietor  of  such 
a  ditch  in  terms  required  to  supply  water 
upon  any  terms  to  a  rival  corporation.  It 
was  at  tine  consultation  suggested  that  it  is 
within  the  power  of  acourfof  equity  to  pre- 
scribe the  conditions  upon  which  one  irri- 
gating company  may  connect  with  the  ditch 
of  another ;  but  that  assertion  rests,  to  say  the 
least,  upon  doubtful  grounds.  Conceling 
irrigating  companies,  as  quasi  public  cor- 
porations, to  be  subject  to  the  strict  obligm 
tions  of  common  carriers,  it  does  not  follow 
that  they  may  by  the  courts  be  compelled  to 
enter  into  particular  agreements,  or  assume 
particular  relations,  however  just  and  equita- 
ble, towards  each  other.  That  subject  has 
recently  engaged  the  attention  of  the  Supreoie 
Court  of  the  United  States,  by  which  the 
power  to  prescribe  terms  for  the  interchange 
of  business  bv  connecting  carriers  is  declared 
to  be  legislative  rather  than  judicial  in  char- 
acter, notwithstanding  the  provisions  of  the 
interstate  commerce  act.  Atchison,  T,  <t  5. 
F,  R.  Co.  V.  Denver  &  N.  0.  R.  Co.  110  U. 
S.  667,  28  L.  ed.  291 ;  PuUman's  Palace  C^ir 
Co.  V.  Missouri  Pac.  R.  Co.  115  V.  S,  587. 
29  L.  ed.  499;  Express  Cases,  117  U.  S.  1.  29 
L.  ed.  791 ;  LittU  Rock  <t  M.  R,Co.  ▼.  St. 
Louis,  L  M.  <fc  S.  R.  Go.  41  Fed.  Rep.  559. 
2  Inters.  Com.  Rep.  763.  See  also  Beach, 
Priv.  Corp.  889 ;  Kentucky  dt  L  Bridge  Co, 
V.  LouisviUe  eft  iV.  R.  Co.  37  Fed.  Rep.  567, 
2  L.  R.  A.  289,  2  Inters.   Com.   Rep.    361 : 
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SKelbyviUe  R.  Co.  v.  LouisviUe,  C.  db  L,    R, 
Go,  82  Ky.  541. 

The  precise  limits  within  which  courts  of 
equity  will  interfere  in  such  cuAes  in  order 
to  regulate  or  enforce  the  reciprocal  obliga- 
tions of  corporations  is  a  question  foreign  to 
the  present  controversy,  although  the  author- 
ities cited  serve  to  illustrate  the  difficulties 
attending  the  interpretation  placed  upon  the 
statute  by  counsel  for  plaintiff.  We  are, 
after  a  careful  analvsis  of  the  language  oif 
the  exception,  unable  to  say  that  it  contem- 
plates the  connecting  of  different  canals,  or 
that  it  imposes  upon  one  irrigating  company 
any  duty  to  supply  water  for  use  by  the  pat- 
rons of  another.  What  the  statute  implies 
is  that  no  tract  of  land  shall,  without  the 
consent  of  the  owner,  be  burdened  with  two 
or  more  ditches  for  the  watering  of  the  same 
territory.     The  question  is  not~whether  the 


first  ditch  may  be  so  enlarged  or  extended  as 
to  answer  the  purpose  for  which  the  second 
is  designed,  but  whether  it  may  as  con- 
structed be  made  to  supply  the  lands  within 
reach  of  both.  That  the  purpose  of  the  de- 
fendant is  to  water  lands  which  cannot  be  ac- 
commodated by  the  plaintiff,  but  which,  in 
the  language  of  the  district  court.  **  lie  below 
and  beyond  its  ditch*'  as  now  constructed,  is 
clearly  established  by  the  proofs,  and  ap- 
parent from  an  inspection  of  the  foregoing 
map.  Nor  can  the  fact  that  the  plaintiff  con- 
cedes the  defendant's  right  to  connect  with 
its  ditch,  and  offers  to  supply  the  latter  with 
water  on  terms  confessedly  reasonable,  be  re- 
garded as  material,  since,  as  we  have  seen, 
the  law  imposes  upon  the  plaintiff  no  such 
duty.  It  follows  without  further  elaboration 
that  t?ie  decree  of  tJve  District  Court  is  right, 
and  must  be  affirmed. 
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1.  Fraud  in  the  purchase  of  (roods  is 

waived  by  the  seller's  entering  into  a  compro- 
mise agreement  with  the  purchaser  by  which  the 
latter  returns  a  portion  of  tbe  goods  and  agrees 
to  pay  for  the  balance  on  terms  satisfactory  to 
the  seller. 

2.  Sellers  of  ^oodm  to  one  who  par> 
chased  with  intent  to  defi:*aad,  who  have 
been  induced  to  leave  a  portion  in  possession  of 
the  buyer  under  a  compromise  agreement  en- 
tered into  by  the  latter  with  the  intent  to  de- 
fraud, may  rescind  the  agreement  and  retake 
the  goods. 

3.  A  tender  back  of  what  he  obtained 
by  the  compromise  is  not  necessary 
to  Justify  its  rescission,  where  one  from  whom 
goods  were  fraudulently  purchased  regained  a 
portion  of  them  under  a  compromise  agreement 
which  left  the  remainder  in  the  buyer's  posses- 
sion, but  which  was  entered  into  by  the  buyer 
with  intent  to  defraud  the  seller  of  the  property. 

4.  Evidence  of  a  conversation  which  oc- 
curred  in  defendant's  absence  is  not  rendered  ad- 
missible against  him  by  the  fact  that  it  would 
tend  to  contradict  statements  made  by  de- 
fendant's counsel  in  his  opening  statement  to  tbe 
Jury. 

(May  2^,  1896.) 

ERROR  to  the  Circuit  Court  for  Kalamazoo 
County  to  review  a  judgment  in  favor  of 
plaintiffs  in  an  action  brought  to  recover  pos- 
session of  certain  cloaks  which  were  alleged  to 
have  been  procured  from  plaintiffs  by  fraud. 
Reversed. 

Statement  by  Grant,  J. : 

A  lirm  by  the  name  of  Livingston  &  Block 
was  engaged  in  the  dry  goods  and  retail  cloak 
business  in  the  city  of  Kalamazoo.     In  the 

Note.— Tn  connection  with  the  above  case,  see 
8i88on  V.  HiU  (K.  I.)  12  L.  R.  A.  306,  and  note. 
29  L.  R  A. 


summer  of  1893  plaintiffs  sold  to  this  firm 
cloaks  of  the  value  of  $2,728.50  shipping  the 
same  in  July  or  August.  About  August  29 
the  plaintiffs  learned  that  Livingston  & 
Block  had  purchased  a  much  larger  amount 
of  goods  than  formerly,  and  that  they  had 
been  shipping  goods  away.  Munzer  there- 
upon went  to  Kalamazoo,  interviewed  Liv- 
ingston &  Block,  at  first  tried  to  obtain  pay- 
ment, although  the  purchase  price  was  not 
due  until  January  following,  by  informing 
Livingston  &  Block  that  they  were  in  need 
of  money  and  offering  a  large  discount  for 
cash  payment,  and  failing  Tn  this  charged 
them  with  shipping  away  goods,  and  de- 
manded a  return  of  at  least  a  part  of  the 
?:ood3  which  plaintiff  had  sold  to  them.  Liv- 
ngston  &  Block  admitted  to  Munzer  that 
they  had  shipped  away  goods,  but  none  pur- 
chased of  the  plaintiffs,  and  there  is  no  evi- 
dence that  at  that  time  they  had  done  so. 
Livingston  &  Block  refused  to  surrender  any 
of  the  goods,  and  Munzer  returned  to  Chi- 
cago, leaving  the  matter  in  charge  of  plain- 
tiff's attorneys,  Osborn  and  Mills.  Mr.  Mills 
shortly  thereafter  interviewed  Livingston  & 
Block,  and  testified  that  he  informed  them  of 
plaintiff's  claim,  that  they  had  purchased 
more  goods  than  usual  and  had  shipped  goods 
away,  and  that  Mr.  Block  denied  having 
shipped  away  anv  goods.  At  the  second  in- 
terview Mr.  Mills  informed  Livingston  «k 
Block  that  he  was  instructed  to  replevin  the 
goods,  and  should  do  so  at  once  unless  a  com- 
promise was  effected,  whereupon  a  proposi- 
tion was  made  which  was  submitted  to 
plaintiffs  by  their  attorneys,  assented  to  by 
them,  and.  on  September  2,  1898,  incor- 
porated into  the  following  contract: 

"Whereas,  R.  Munzer  &  Company,  of 
Chicago,  Illinois,  has  heretofore  sold  and 
shipped  to  Livingston  &  Block,  of  Kalama- 
zoo, Michigan,  two  bills  of  cloaks,  one 
amounting  to  $71  and  one  to  $2,657.50,  said 
bills  being  dated  December  1,  1893,  due  in 
thirty  days  with  7  per  cent  discount  if  paid 
in  ten  days  and  six  per  cent  discount  if  paid 
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iu  thirty  days ;  and  whereas  a  misunderstand* 
ing  has  arisen  between  the  parties  in  re^rd 
to  said  bills  of  cloaks;  and  whereas,  it  is 
desired  by  all  parties  to  settle  said  differences 
amicably :  Now,  therefore,  it  is  hereby 
ain'eed  between  the  parties  that  said  Liv- 
ingston &  Block  shall  return  to  said  R. 
Munzer  &  Co.  $1,600  worth  of  said  cloaks, 
and  that  the  same  shall  be  received  by  R. 
Munzer  &  Co.  in  payment  of  said  bills  to 
that  amount,  and  that  said  Livingston  & 
Block  shall  keep  the  balance  of  said  cloaks 
and  shall  pay  for  the  same  upon  the  terms  of 
the  original  sale ;  that  is  to  say,  they  shall 
pay  for  the  same  on  January  1,  1894,  and  by 
so  doing  said  Livingston  &  Block  have  a 
discount  of  6  percent,  and  if  said  Livingston 
*fc  Block  so  desire  they  may  pay  for  said 
cloaks  on  December  10,  1893,  less  a  discount 
of  7  per  cent.  The  cloaks  that  are  to  be  re - 
shipped  to  R.  Munzer  &  Co.  are  t^  be 
shipped  this  day,  and  in  consideration  of  the 
foregoing  said  R.  Munzer  &  Co.  are  not  to 
bother  said  Livingston  &  Block  in  the  pos- 
session of  the  cloaks  retained  by  them,  or  to 
bring  suit  for  the  recovery  thereof,  until  the 
bill  for  the  same  becomes  due,  as  herein 
agreed. " 

Livingston  &  Block  reshipped  the  goods 
according  to  this  contract.  On  September 
18,  Livingston  t&  Block  executed  a  chattel 
mortgage  on  the  entire  stock  to  the  defendant 
Stern  as  trustee,  to  secure  certain  alleged 
creditors,  most  of  whom  were  relatives  of 
either  Livingston  or  Block.  Between  that 
date  and  the  close  of  the  mouth  fifteen  re- 
plevin suits  were  brought  against  Stern  by 
the  creditors  of  Livingston  &  Block  to  recover 
goods  claimed  to  have  been  purchased  fraud- 
ulently. Plaintiffs  also  brought  this  suit 
of  replevin  and  recovered  $849  worth  of  their 
goods  out  of  $1,128.50.  Verdict  and  judg- 
ment were  for  the  plaintiffs. 

Messrs.  Howard  ft  Roos  and  Boude- 
marii  ft  Adams,  for  plaintiff  in  error: 

When  no  questions  are  asked,  no  false  pre- 
tenses, no  artifice  resorted  to,  silence  is  not 
fraud. 

Cobbey,  Replevin,  §  268;  Nonrich  Union  F. 
Ins.  Soc.  V.  Girfon,  124  Ind.  217;  Sirobridge 
Lithographing  Co.  v.  Handall,  78  Mich.  195: 
King  v.  Williams,  71  Iowa.  74;  Morgan  v. 
Joy,  121  Mo.  677;  Ham  v.  Hamilton,  29  Ga. 
40;  Sowley.  UoldHdge,  17  Ind.  286;  Adams  y. 
Sage,  28  N.  Y.  103;  Home  Ins.  Co.  of  New  York 
V.  Howard,  111  Ind.  544;  Gates  v.  Bales,  78 
Ind.  285. 

A  party  cannot  aflBrm  and  avoid  a  contract 
at  the  same  time.  If  it  is  void  for  fraud,  then 
it  must  be  wholly  void,  and  before  plaintiffs 
can  take  the  position  that  it  is  void  they  must 
deliver  or  tender  back  wliat  they  have  re- 
ceived under  it  and  place  the  other  parties  in 
the  same  position  as  they  were  before. 

Toitn  V.  Waldo,  62  Vt.  118;  Uart  v.  Qould, 
62  Mich.  268:  CHppen  v.  Hope,  38  Mich.  344; 
Panghorn  v.  Continental  Ins.  Co.  67  Mich.  688; 
Home  Ins.  Co.  of  Heir  Yorkv,  Ilmrard,  and 
Cates  V.  Bales,  supra;  Merrill  v.  Wilson,  66 
Mich.  243;  Wilbur  v.  Flo^Mi,  16  Mich.  40.  98 
Am.  Dec.  208:  Dunks  v.  Fuller,  82  Mich.  242; 
Wylie  V.  OaifiMe,  95  Mich.  564. 
29  L.  R.  A. 


Messrs,  Osbom,  Kills  ft  Master,  for  de 

fendants  in  error: 

The  plaintiffs  were  not  required  to  tender 
back  to  the  defendant  or  Livingston  &  Blodc 
the  goods  they  had  received  from  LiviogstoD 
&  Block  before  commencing  this  suit. 

Stevens  v.  Austin,  1  Met.  557;  Pearse  v. 
Pettis,  47  Barb.  276;  Frost  v.  Lomy,  15  Ohio, 
200. 

Impossible  and  unreasonable  things  which 
do  not  tend  to  the  accomplishment  of  equity 
in  the  particular  transaction  are  not  required, 
and  when  it  appears  that  the  value  of  the 
goods  replevined  does  not  exceed  the  goods  to 
which  the  plaintiffs  arc  entitled,  no  tender  back 
before  suit  is  essential. 

Sloane  v.  S/iiffer,  156  Pa.  59;  Schofi^  v. 
Shiffer,  Id.  65. 

In  cases  in  which  the  judgment  sought  will 
substantially  restore  the  party  to  the  situatioD 
he  was  in  when  the  agreement  was  made,  do 
tender  back  before  suit  is  required. 

Springfield  Fire  &  Marine  Ins. Co.\.  BvU,  51 
Ohio  St  270,  25  L.  R.  A.  37;  1  Bigelow,  Pr. 
426;  Smith  v.  Salomon,  7  Daly,  216;  Peane  t. 
Pettis^  supra. 

Exceptional  circumstances  excuse  a  tender 
back  upon  rescission. 

Smith  V.  Hoiyoke,  112  Mass.  517;  Clwig\  ▼. 
Undon  A  N.  W.  R.  Co.  h.  R.  7  Exch.  26: 
Smith  V.  Salomon,  supra;  Montgomery  y.Piek 
ering,  116  Mass.  227. 

Grant*  «/.,  delivered  the  opinion  of  the 
court: 

1.  The  defendant  requested  the  court  to 
direct  a  verdict  for  the  defendant  for  the 
reason  that  under  the  evidence  the  plaintiffs 
were  fully  advised  of  the  circumstances  and 
conditions  surrounding  the  case,  and  entered 
into  the  compromise  agreement  with  ful) 
knowledge  of  the  facts.  The  court  instructed 
the  jury  that  the  plaintiffs  by  this  agreemeDt 
waived  every  right  to  bring  suit  in  replevin 
because  of  any  claim  on  their  part  that  the 
goods  were  fraudulently  purchased,  and  thst 
they  could  not  repudiate  the  agreement  un 
less  they  had  sliown  that  the  plaintiffs  or 
their  agents  were  misled  into  making  such 
agreement  by  reason  of  some  fraud  practiced 
by  Livingston  &  Block ;  and  that  they  must 
show  that  some  active  fraud  was  [>erpetrated 
to  induce  them  to  enter  into  said  agreement 

We  think  the  instruction  was  correct.  If 
the  jury  believed  the  evidence  on  the  pan 
of  the  plaintiffs,  which  of  course  they  aid, 
they  were  justified  in  reaching  the  conclosioo 
that  this  compromise  agreement  was  not  en- 
tered into  in  good  faith  by  Livingston  «it 
Block ;  that  they  were  then  hopelessly  in 
solvent;  that  they  had  purchased  at  a  time 
when  business  was  depressed,  nearlj  fi^e 
times  the  usual  amount  of  their  purchases; 
that  they  did  this  without  intending  to  pay 
for  them  ;  that  thev  themselves,  without  the 
knowledge  of  their  clerks,  secretly  packed 
and  shipped  a  large  amount  of  iroods  to 
fictitious  consignees,  and  that  they  sold  ^^^ 
at  cost  less  a  discount  of  from  10  to  18  per 
cent,  and  that  some  were  shipped  in  the  orig- 
inal packages.  There  was  other  evidence  upon 
this  point  which  it  is  unnecessary  to  sute. 
These  things  were  done  within  a  few  dsjs 
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after  the  receipt  of  the  goods.  Plaintiffs  bad 
the  right  to  assume  that  this  agrecmeut  was 
made  with  a  view  to  the  continuance  of  their 
business,  whereas  the  evidence  on  plaintiff's 
part  tends  strongly  to  show  that  they  had  no 
such  intention.  There  was  evidence  to  sustain 
the  finding,  not  only  that  they  purchased 
these  goods  and  others  with  intent  to  defraud, 
but  also  that  they  entered  into  this  agreement 
with  intent  to  retain  the  goods  mentioDed 
therein  for  the  like  purpose.  In  such  case 
the  plaintiffs  were  justified  in  rescinding  the 
contract  and  re -taking  the  goods. 

2.  It  was  not  necessary  for  the  plaintiffs 
to  offer  to  return  the  goods  obtained  by  the 
agreement  before  bringing  replevin  for  the 
remainder.  Such  action  would  be  an  idle 
ceremony  not  required  by  the  law.  Neither 
does  the  law  require  a  party  to  tender  back 
or  surrender  that  to  which  he  is  entitled. 
Defendants  had  paid  nothing.  Their  pur- 
chase was  fraudulent.  Both  the  original 
purchase  and  the  compromise  agreement  were 
tainted  with  fraud.  By  retaking  the  re- 
mainder of  the  goods  the  plaintiffs  placed 
themselves  in  the  situation  in  which  they 
were  before  the  perpetration  of  the  fraud, 
and  this  was  their  clear  legal  right. 

The  general  rule  requiring  the  surrender, 
or  offer  to  surrender,  wnat  has  been  received, 
upon  the  rescission  of  a  contract  voidable 
for  fraud,  is  not  one  of  universal  application, 
and  has  many  exceptions.  It  does  not  re- 
quire unreasonable  or  impossible  things  to 
be  done.  Sloane  v.  Shigfr,  156  Pa.  59-65 ; 
Springfield  Fire  cfe  Marine  Ins.  Co.  v.  Hull, 
51  Ohio  St.  270,  25  L.  R.  A.  87 ;  Pearse  v. 
Pettis,  47  Barb.  276 ;  Smith  v.  Salomon,  7 
Daly,  216 ;  Montgomery  v.  Pickering,  116 
Mass.  227. 

The  rule  has  no  application  to  the  present 
case. 

3.  The  only  remaining  question  arises 
upon   the  admissibility  of  evidence.    Mr. 


Mills  was  permitted  to  testify  to  a  conversa- 
tion between  himself,  Mr.  Munzer,  and  one 
Einstein,  who  represented  a  New  York  firm 
who  had  sold  goods  to  Livingston  &  Block. 
Livingston  &  Block  were  not  present,  and, 
among  other  things,  Mr.  Mills  testified  to  a 
statement  made  by  Einstein  of  a  conversation 
he  had  with  a  gentleman,  whose  name  was 
not  given,  upon  a  street-car  in  New  York, 
that  he  had  sold  Livingston  <&  Block  a  large 
bill  of  goods,  and  that  Mr.  Einstein  further 
said  that  he  ascertained  that  they  had  pur- 
chased several  thousand  dollars  more  than 
they  had  gotten  of  him.  It  is  attempted  to 
support  its  admission  upon  the  opening  state- 
ment to  the  jury  of  counsel  for  defendant  that 
they  would  show  that  Mr.  Munzer  was  the 
sole  cause  of  all  the  difficulty  in  which 
Livingston  <fe  Block  were  involved,  and  that 
he  had  written  to  various  creditors  for  the 
express  purpose  of  breaking  up  their  busi- 
ness. It  was  furthermore  insisted  that  this 
conversation  was  substantially  told  to  Liv- 
ingston &  Block  by  Mr.  Mills.  The  admis 
sion  of  the  testimony  cannot  be  justified 
under  any  rule  of  evidence.  The  opening 
statement  of  counsel  did  not  make  it  com- 
petent. It  was  hearsay.  Testimony  is  not 
admissible  to  rebut  a  statement  made  by 
counsel  which  there  is  no  evidence  to  sustain. 
We  do  not  find  that  the  most  damaging  state- 
ments in  this  conversation  were  repeated  to 
Livingston  &  Block  by  Mr.  Mills.  The 
record  states  that  the  defendant  introduced 
evidence  tending  to  controvert  that  given  by 
the  plaintiffs.  We  do  not,  therefore,  feel  at 
liberty  to  hold  that  this  was  error  without 
prejudice. 

For  this  reason  judgment  must  be  reversed, 
and  a  new  trial  ordered. 

Hooker,  «/. ,  did  not  sit. 
The  other  Justices  concurred. 


SOUTH  DAKOTA  SUPREME  COURT. 


Town  of  DELL  RAPIDS,  Appt.; 

T. 

Margaret  IRVING.  Respt. 


(- 


.a.  Dak.. 


''I.  The  provisions  of  section  1802. 
Comp.  liikws*  imposing-  upon  township  super- 
visors the  duty  of  assessing  the  damages  sustained 
by  the  owner  of  iand  by  reason  of  the  layingr  out, 
altering,  or  discontinuing  of  any  road,— the  right 
to  an  appeal  and  a  jury  trial  being  given  to  the 
party  who  feels  aggrieved  by  any  such  determin- 
ation or  award  of  damages  made  by  such  super- 
visors (Comp.  Laws,  6  1824),— are  not  in  conflict 
with  the  provisions  of  section  18,  article  6,  of  the 
state  Constitution,  which  reads  as  follows:  **Pri- 

♦Headnotes  by  Corson,  P.  J. 

NoTS.— In  connection  with  the  above  case  on  the 
question  as  to  the  nature  of  a  town  as  a  municipal 
corporation,  see  also  Floyd  v.  Perrln  (8.  C.)  2  L.  K. 
A.  242,  and  Brownell  v.  Greenwich  (N.  Y.)  4  L.  R. 
A.e85. 
29  L.  R.  A. 


vate  property  shall  not  be  taken  for  public  use, 
or  damaged,  without  just  compensation  as  deter- 
mined by  a  jury,  which  shall  be  paid  as  soon  as  it 
can  be  ascertained  and  before  possessionis  taken.'* 

8.  The  purpose  of  the  provisions  of  the 
constitution  evidently  is  to  secure  to  a  party 
whose  property  is  taken  or  damaged  for  public 
use  the  right  to  a  Jury  trial  upon  the  question 
of  damages,  and  that  right  is  secured  by  giving 
to  the  party  whose  land  is  so  taken  or  damaged 
the  right  to  an  appeal  to  a  court  in  which  such  a 
jury  trial  may  be  had. 

8.   The  term  **  municipal  corporation,*' 

as  used  in  chapter  94,  Laws  1891,  does  not  include 
townships  organized  under  the  laws  of  this  state. 

4.  The  term  **other  corporations'*  does 
not  include  townships  organized  under  the  laws 
of  this  state. 

6.  Chapter  94.  Laws  1891,  was  de- 
sAfpked  to  affect  *'  municipal  **  and  ''other 
corporations"  referred  to  in  section  18.  article  17, 
of  the  Constitution  only,  and  has  no  application 
to  quasi  corporations  organized  under  the  laws 
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of  this  state  for  pollticai  and  governmental  pur- 
posee. 

(August  8,1896.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Minnehaha  County 
allowing  damages  to  defendant  in  a  proceed- 
ing to  lay  out  a  road  over  her  property.  Re- 
versed. 

The  facts  are  stated  in  the  opinion. 

Mes^s.  Henry  Robertson  and  Palmer, 
Preston  ft  Bog^de,  for  appellant: 

If  the  provisions  of  chapter  112,  Laws  of 
1883,  were  repealed  by  chapter  94  of  Laws  of 
1891,  then  the  circuit  court  was  without  iuris- 
diction,  and  could  only  dismiss  the  appeal,  but 
could  not  render  a  judgment. 

The  provisions  of  chapter  94,  Laws  of  1891, 
were  not  intended  to,  and  do  not,  apply  to  actions 
of  township  boards.  Nor  is  any  provision  of 
the  constitution  in  the  way  of  township  super- 
visors proceeding  under  chapter  112,  Laws  of 
1888. 

The  judgment  is  against  law. 

Civil  townships  (quasi  corporations  only)  are 
not  embraced  within  any  of  the  classes  enu- 
merated in  section  1  of  the  Laws  of  1891. 

Messrs.  R.  W.  Hobart  and  Bailey  ft 
Voorhees*  for  respondent: 

The  provisions  of  the  territorial  statute  in 
regard  to  the  awarding  of  damages  by  boards 
of  supervisors  is  in  conflict  with  the  provi- 
sions of  the  constitution,  and,  even  if  they  had 
been  constitutional,  they  were  repealed  by  the 
enactment  of  chapter  94,  Laws  of  1891. 

Corson,  P.  </.,  delivered  the  opinion  of 
the  court : 

This  is  an  appeal  by  the  plaintiff  from  a 
judgment  rendered  by  the  circuit  court  in 
favor  of  the  defendant  upon  an  appeal  from 
an  order  of  the  board  of  town  supervisors  of 
the  town  of  Dell  Rapids,  laying  out  a  high- 
way over  the  land  of  the  defendant.  The  ap- 
peal from  the  order  to  the  circuit  court  seems 
to  have  been  taken  upon  the  ground  that  said 
board  refused  to  assess  any  damages  in  favor 
of  the  defendant,  and  in  her  notice  of  appeal 
she  claims  $800  damages. 

The  appellant  contends  that  the  judgment 
of  the  circuit  court  is  erroneous,  in  that  it 
reverses  and  sets  aside  the  proceedings  of  the 
board  of  supervisors  when,  under  the  theory 
of  the  case  adopted  by  the  court,  a  judgment 
dismissing  the  appeal,  only,  should  have 
been  entered  ;  but  as  both  parties  seem  to  de- 
sire a  decision  upon  the  more  important  ques- 
tions presented,  namely,  whether  or  not  the 
provisions  of  the  compiled  laws  relating  to 
the  subject  of  assessing  damages  in  laying 
out  town  roads  are  in  conflict  with  the  state 
constitution,  or  have  been  repealed  bv  chap- 
ter 94,  Laws  1891,  we  express  no  opinion  as 
to  the  form  of  the  judgment. 

When  the  case  was  called  for  trial  in  the 
circuit  court  the  counsel  for  the  defendant 
objected  to  the  introduction  of  any  evidence, 
"  for  the  reason  that  the  statute  under  which 
the  proceedings  in  this  action  have  been  at- 
tempted to  be  had  is  in  violation  of  the  pro- 
visions of  the  constitution  of  the  state  of 
South  Dakota,  and  especially  in  violation  of 
the  provisions  of  the  bill  of  rights,  and  also 
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in  that  the  statute  has  been  repealed  by  chap- 
ter 94  of  the  Laws  of  South  DakoU  of  1891.^ 
The  motion  was  granted,  and  the  court  di- 
rected a  verdict  for  the  defendant. 

Two  questions  are  presented  by  the  reo^ 
for  our  determination :  First.  Are  the  pro- 
visions of  the  compiled  laws  relating  to  the 
assessment  of  damages  in  proceedings  for  lay- 
ing out  town  roads  in  conflict  with  aection 
13,  article  6,  of  the  state  Constitution? 
Second.  Are  the  provisions  relating  to  the  as- 
sessment of  damages  contained  in  the  com- 
piled laws  repealed  by  the  provisions  of  chap- 
ter 94,  Laws  1891? 

Section  18,  article  6,"  of  the  Constitution 
reads  as  follows:  "Private  property  shall 
not  he  taken  for  public  use,  or  damaged, 
without  just  compensation  as  determined  by 
a  jirry,  which  shall  be  paid  as  soon  as  it  can 
be  ascertained  and  before  possession  is  taken. 
No  benefit  which  may  accrue  to  the  owner u 
the  result  of  an  Improvement  made  by  any 
private  corporation  shall  be  considtoed  in 
fixing  the  compensation  for  property  taken  or 
damaged.  The  fee  of  land  taken  for  railrotd 
tracks  or  other  highways  shall  remain  in 
such  owners,  subject  to  the  use  for  which  it 
is  taken.  **  It  is  contended  by  the  respondent 
in  support  of  the  judgment  of  the  circuit 
court,  that  by  the  terms  of  that  section  dam- 
ages can  only  be  assessed  by  a  jury,  and  that 
the  provisions  of  section  1302,  Comp.  Lawg, 
providing  for  assessing  damages,  is  in  con- 
flict with  said  section  of  the  constitution. 
But  we  are  of  the  opinion  that  there  is  no 
conflict  between  the  provisions  of  the  com- 
piled laws  and  the  provision  of  the  constitu- 
tion. The  object  of  the  constitutional  pro- 
vision evidently  is  to  secure  to  parties  whose 
properly  is  taken  for  public  use  the  right  to 
a  jury  trial  upon  the  question  of  damages. 
This  we  think  is  secured  to  them  by  provid- 
ing for  an  appeal  to  the  proper  court  in 
which  a  jury  trial  can  be  had.  Comp.  Laws. 
§  1324.  If  the  parties  agree  upon  the  amount 
of  damages  to  be  awarded,  or  the  party  is 
satisfied  with  the  amount  awarded  by  the 
town  supervisors,  there  would  be  no  neces- 
sity for  a  jury  trial.  If.  however,  the  parties 
cannot  agree,  or  the  party  is  dissatisfied  with 
the  award  made  by  the  supervisors,  he  can  by 
an  appeal  secure  a  trial  oy  a  jury  upon  the 
question  of  damages.  This  right  of  an  ap- 
peal and  a  jury  trial  carries  into  effect 
the  constitutional  provision.  Hence  we  dis- 
cover no  conflict  between  the  provisions  of 
the  statutes  and  the  constitution. 

We  cannot  agree  with  counsel  for  respond- 
ent that  the  damages  must  in  all  cases  be  as- 
sessed by  a  jury,  and  that  no  highway  can 
be  laid  out  over  the  land  of  a  private  party 
until  the  damages  are  assessed, notwithstand- 
ing the  party  may  be  satisfied  with  the 
amount  awarded  bv  the  town  board  of  super 
visors,  or  be  satisfled  with  the  amount  that 
the  board  may  be  willing  to  allow.  To  so 
hold  would  require  a  very  strict  construction 
of  the  constitutional  provision,  and  would 
not.  in  our  opinion,  carry  out  the  evident  in 
tention  of  the  framers  of  that  instrument, 
which  seems  to  have  been  to  secure  to  the 
party  such  right  if  he  desired  to  avail  him- 
self of  it.     That  such  was  the  desisn  of  the 
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coDStitutioD  is  quite  evident  from  the  subse- 
quent section  upon  this  subject  under  tbe 
title  of  "Corporations."  Section  18,  article 
17,  reads  as fol lows :  ''Municipal  and  other 
corporations  and  individuals  invested  with 
the  privilege  of  taking?  private  property  fur 
public  use  shall  make  just  compensation 
for  property  taken,  injured  or  destroyed,  by 
the  construction  or  enlargement  of  their 
works,  highways,  or  improvements,  which 
compensation  shall  be  paid  or  secured  before 
such  taking,  injury,  or  destruction.  The 
legislature  is  hereby  prohibited  from  depriv- 
ing any  person  of  an  appeal  from  any  pre- 
liminary  assessment  of  damages  against  any 
such  corporation  or  individuals  made  by 
viewers  or  otherwise,  and  the  amount  of  such 
damages  in  all  cases  of  appeal  shall,  on  the 
demand  of  either  party,  be  determined  by  a 
jury  as  in  other  civil  cases.*'  It  will  be  ob- 
served that  this  section  clearly  contemplates 
that  damages  in  the  first  instance  may  be  as- 
sessed by  **  viewers  or  otherwise,"  as  the  leg- 
islature is  "prohibited  from  depriving  any 
person  of  an  appeal  from  any  preliminary 
assessment  by  viewers  or  otherwise. "  A  con- 
stitution, like  a  statute,  is  to  be  read  as  one 
instrument,  and  all  its  provisions  may  be  con- 
sidered in  ascertaining  the  intention  of  its 
framers  as  to  any  provisions  It  contains. 

It  is  further  contended  by  the  respondent 
that,  assuming  the  provisions  of  the  compiled 
laws  relating  to  the  assessment  of  damages 
are  constitutional,  the  provisions  of  chapter 
94,  Laws  1891,  have  in  effect  repealed  the 
provisions  relating  to  damages,  and  that  all 
proceedings  to  assess  the  amount  of  damages 
must  be  had  under  the  provisions  of  the  lat- 
ter act.  But  we  are  unable  to  agree  with  the 
counsel  in  this  contention.  The  Act  of  1891 
seems  to  have  been  intended  to  carry  into  ef- 
fect the  provision  of  section  18,  article  17, 
heretofore  given.  The  first  section  of  the  Act 
of  1891,  chapter  94,  reads  as  follows:  "In 
all  cases  when  municipal  or  other  corpora- 
tions, or  individuals,  invested  with  the  priv- 
ilege of  taking  private  property  for  public 
use  or  damaging  the  same  in  making,  con- 
structing, or  repairing  any  work  or  improve- 
ment allowed  by  law,  shall  determine  to 
exercise  such  privilege,  it  shall  be  the  duty 
of  such  corporation  or  individual  to  file  a 
petition  in  the  circuit  court  of  t;Jie  county  in 
which  the  property  to  be  taken  or  damaged 
is  situated,  praying  that  the  just  compensa- 
tion to  be  made  for  such  property  may  be 
ascertained  by  a  jury."  As  has  before  been 
stated,  this  section  of  the  constitution  is 
found  in  the  article  entitled  "Corporations," 
and,  as  will  be  observed,  it  only  applies  to 
"municipal  or  other  corporations"  and  in- 
dividuals invested  with  the  privilege  of  tak- 
ing property  for  public  use.  Unless,  there- 
fore, towns  organized  under  the  laws  of  this 
state  are  included  within  the  terms  "munici- 
pal or  other  corporations, "  the  Law  of  1891 
does  not  apply  to  them.  Judge  Dillon,  in 
his  work  on  Municipal  Corporations,  defines 
a  municipal  corporation  as  follows:  "The 
incorporation  by  the  authority  of  the  govern- 
ment of  the  inhabitants  of  a  particular  place 
or  district,  and  authorizing  them,  in  their 
corporate  capacity,  to  exercise  subordinate 
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specified  powers  of  legislation  and  regulation 
with  respect  to  their  local  and  internal  con- 
cerns. The  power  of  local  government  is  the 
distinguishing  feature  of  municipal  corpora- 
tions proper,  and  is  used  with* us  in  the  strict 
and  proper  sense  just  mentioned."  Dill. 
Mun.  Corp.  §  20.  In  the  American  &  Eng- 
lish  Encyclopasdia  of  Law  a  municipal  cor- 
poration proper  is  thus  defined  :  "  A  munici  - 
pal  corporation  proper  is  created  mainly  for 
the  interest,  advantage,  and  convenience  of 
the  locality  of  its  people.  The  primary  idea 
is  an  agency  to  regulate  and  administer  the 
internal  concerns  of  the  locality  in  matters 
peculiar  to  the  place  incorporated  and  not 
common  to  the  state  or  people  at  large. 
Cities  and  incorporated  villages,  either  cre- 
ated by  special  charter  or  organized  under 
a  general  act,  are  the  principal  examples  of 
municipal  corporations  proper."  Quasi  cor- 
porations are  thus  defined:  "Involuntary 
quasi  corporations,  such  as  counties,  towns, 
and  school  districts,  are  created  almost  ex- 
clusively with  a  view  to  the  policy  of  the 
state  at  large  for  the  purposes  of  political 
organization  and  civil  administration  in 
matters  of  finance,  of  education,  of  provision 
for  the  poor,  of  military  organization,  of  the 
means  of  travel  and  transportation,  and  for 
the  general  administration  of  justice.  They 
are  not  bodies  corporate  and  politic  with  the 
general  power  of  corporations,  but  are  mere 
political  subdivisions  of  the  state,  having 
the  powers  expressly  granted  to  them,  and 
such  implied  powers  as  are  necessary  to 
enable  them  to  perform  their  duties,  and  no 
more.  They  are  denominated  in  the  books, 
and  known  to  the  law,  as  quasi  corporations 
rather  than  as  corporations  proper.  They 
possess  some  corporate  functions  and  attri- 
butes, but  are  primarily  political  subdivi- 
sions—agencies in  the  administration  of  civil 
government — and  their  corporate  functions 
are  granted  to  enable  them  more  readily  to 
perform  their  public  duties."  15  Am.  & 
Eng.  Encyclop.  Law.  pp.  954,  955.  From 
the  numerous  cases  cited  we  select  the  fol  low- 
ing in  which  the  subject  is  very  fully  dis- 
cussed :  Hamilton  County  Comr»,  v.  MigheU^ 
7  Ohio  St.  109;  Riddle  v.  Proprietors  of  Locks 
d  Catuih,  7  Mass.  169,  5  Am.  Dec.  35  ;  Fourth 
Scliool'Dist.  V.  Wood,  13  Mass.  193;  Beach  v. 
Ijeahy,  11  Kan.  23  j  Mower  v.  Tjticester,  9 
Mass.  247,  6  Am.  Dec.  63;  Eastman  v. 
Meredith,  36  N.  H.  284,  72  Am.  Dec.  302 ; 
Bailey  v.  Lawrence  County  (S.  Dak.)  59  N. 
W.  liep.  219  ;  Heller  v.  Stremmel,  52  Mo.  309  ; 
State  V.  Lefflngwell,  54  Mo.  458. 

We  are  of  the  opinion  that  the  framers 
of  our  constitution  intended,  by  the  term 
"municipal  corporations,"  to  use  it  in  its 
restricted  sense,  as  applicable  only  to  in- 
corporated cities,  towns,  or  villages  in- 
vested with  the  power  of  local  legislation. 
This  is  quite  apparent  from  other  sections 
of  the  constitution.  Article  9,  entitled 
"County  and  Township  Organizations,"  re- 
quires the  legislature  to  provide  by  general 
law  for  organizing  the  counties  into  town- 
ships but  nowhere  in  that  article  are  town- 
ships dcsii^nated  as  municipal  corporations. 
Article  10  is  entitled  "Municipal  Corpora- 
tions." and  requires  the  legislature  to  pro- 
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vide  by  general  law  for  the  organization  and 
classification  of  municipal  corporations,  and 
provides  that  such  classes  shall  not  exceed 
four.  This  article  seems  to  be  limited  to 
municipal  corporations  proper..  In  article 
13  it  is  provided  that  "neither  the  state  nor 
any  county,  township,  or  municipality  shall 
loan  or  give  its  credit/*  etc.  It  will  be  ob- 
served that  the  term  "township"  is  here  used 
in  connection  with  the  term  "municipality," 
thus  clearly  indicating  that«  in  the  minds 
of  the  framers  of  the  constitution,  "munici- 
pality did  not  include  a  township.  The 
term  "town"  seems  to  be  sometimes  used  In 
the  constitution  in  a  somewhat  different  sense, 
but,  when  so  used,  clearly  indicates  that  the 
town  referred  to  is  an  incorporated  town. 
Thus,  section  28,  article  5,  contains  the  fol- 
lowing clause :  "The  legislature  shall  have 
power  to  provide  for  creating  such  police 
magistrates  for  cities  and  towns  as  may  be 
deemed  from  time  to  time  necessary,  who 
shall  have  jurisdiction  of  all  cases  arising 
under  the  ordinances  of  such  cities  or  towns. " 
The  use  of  the  term  "ordinances"  clearly  in- 
dicates a  regularly  incorporated  town,  as 
townships  as  organized  under  the  laws  of 
this  state  are  not  authorized  to  adopt  ordi- 
nances. Section  773,  Comp.  Laws,  provides 
that  "whenever  any  incorporated  village  or 
town  which  is  laid  out  into  streets  is  included 
within  the  limits  of  any  organized  town- 
ship," etc.  It  will  be  noticed  that  the  legis- 
lature here  makes  a  distinction  between  an 
incorporated  town  and  an  organized  town- 
ship, clearly  indicating  that  a  distinction  is 
made  by  the  legislature  lietween  an  incor- 
porated town  and  an  organized  township. 
At  an  early  day  the  territorial  legislature 
passed  a  law  providing  for  the  incorporation 
of  towns.  Comp.  Laws,  g^f  1022-1188.  in- 
clusive. By  these  provisions  a  board  of 
trustees  with  power  to  enact  ordinances  was 
provided  for.  This  law  being  in  force  when 
the  constitution  was  adopted,  we  may  fairly 
presume  that  when  the  framers  of  the  con- 
stitution soeak  of  towns,  ordinances,  etc., 
in  connection  with  the  term  "incorporated 
towns,  cities,  and  villages,"  they  have  ref- 
erence to  towns  incorporated  under  the  pro- 
visions of  this  law  which  are  municipalities, 
and  when  they  speak  of  organized  towns  or 
townships  they  refer  to  those  towns  which 
■embrace  a  portion  of  the  state  organized  into 
townships  for  political  and  governmental 
purposes.  In  Bailey  v.  Lawrence  County  (S. 
Dak.)  59  N.  W.  Rep.  219,  the  distinction 
between  quasi  corporations  and  municipal 
corporations  was  fully  considered.  In  the 
case  of  Norton  v.  Peek,  3  Wis.  714,  in  con- 
struing a  similar  provision  in  the  constitu- 
tion of  that  state,  the  court  held  that,  al- 
though towns  were  bodies  corporate,  they 
were  not  included  in  the  term  "municipal 
corporations."  This  decision  was  cited  with 
approval  by  the  same  court  in  Eaton  v. 
Manitowoc  County  Suprs,  44  Wis.  489.  In 
that  case  the  court  says :  "  Whether  towns 
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I  are  *municipal  corporations,  *  in  a  strict 
legal  sense,  is  a  question  which  the  lamented 
Chief  Justice  W  hi  ton,  in  Norton  v.  Peek,  8 
Wis.  714,  says  Ms  not  of  easy  solution ;'  but, 
in  construing  the  meaning  of  this  designation 
in  the  statute  considered  in  that  case,  it  was 
held  that  'municipal  corporations. '  as  used 
In  the  constitution  of  this  state,  do  not  em- 
brace towns.  Towns  are  often  called,  in 
common  parlance,  and  sometimes  unguard- 
edly in  statutes,  'municipal  corporations,' 
in  connection  with  counties,  cities,  and  vil- 
lages; but.  when  so  called,  it  is  in  the  sensf* 
of  mere  corporations  or  quasi  corporatioos. 
or  of  corporations  sub  modo,  only,  and  not  in 
the  sense  of  municipalities  proper.  These 
words,  when  used  in  our  own  statutes,  must 
be  received  in  their  strict  and  constitutional 
sense,  unless  it  was  clearly  the  intention  of 
the  legislature,  in  a  given  statute.'  that  tbej 
should  have  a  more  extended  signification. 
No  such  intention  seems  to  be  apparent  in  the 
proviso  of  section  1,  chapter  112,  I^ws  1867, 
in  the  use  of  the  words  'counties  or  munici- 
pal corporations  ;*  and  this  language  shoald 
not  be  construed  to  embrace  towns  and 
school  districts,  but  rather  to  exclude  them.* 
Van  Antwerp  v.  Dell  Rapids  Twp.  3  S.  Dak. 
305 ;  same  case  on  rehearing,  59  N.  W.  Rep. 
209.  It  will  also  be  observed  that  section  1  of 
chapter  94  of  the  Laws  of  1891,  while  it 
follows  quite  closely  the  language  of  the  fint 
clause  of  section  18,  article  17,  of  the  Consti- 
tution, has  omitted  the  term  "highways." 
This  omission  is  significant,  and  seems  to 
indicate  an  intention  on  the  part  of  the  legis- 
lature to  exclude  township  highway  pro^d- 
ings  from  the  provisions  of  the  act.  It  will 
hardly  be  contended  that,  if  towns  are  not 
included  within  the  term  "municipal  cor- 
porations, "  they  are  included  within  the  term 
"  other  corporations, "  as  they  are  not  strictly 
corporations  in  any  sense  but  quasi  corpOTi- 
tions.  There  being  nothing  in  the  provisions 
of  the  Laws  of  1891  requiring  us  to  give  an 
extended  or  enlarged  meaning  to  the  term 
"municipal  corporation,"  we  feel  at  liberty 
to  give  to  it  its  restricted  construction,  and 
as  applicable  only  to  incorporated  towns, 
cities,  or  villages  invested  with  legislative 
powers  for  the  benefit  of  its  inhabitants. 
Giving  to  the  tenn  "municipal  corporations* 
this  construction,  there  would  seem  to  be  no 
conflict  between  the  provisions  of  the  com- 
piled laws  relating  to  the  assessment  of  dam- 
ages and  the  Laws  of  1891.  The  court,  in 
holding  that  the  Laws  of  1891  repealed  the 
statutory  provisions  then  existing  upon  the 
subject  of  laying  out  township  highways  and 
assessing  damages  for  the  property  taken, 
was  in  error.  As  the  proceedings,  so  far  as 
the  record  discloses,  seem  to  have  been  regu- 
lar, and  the  appeal  properly  taken,  the  evi- 
dence relating  to  damages  should  have  been 
admitted. 

Tlie  judgment  of  tlu  court  below  is  therefore 
reversed,  and  a  new  trial  ordered. 


End  of  Cases  in  Book  29. 
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43HOWING  the  CUaDges,  Progress,  and  Development  of  the  Law  duriog  the  First  Quarter 
of  the  Judicial  Year  Beginning  with  October  1, 1895,  Classified  as  Follows: 

I.  Public,  Official,  and  Statutoky  Mattbrs. 
II.  Contractual  and  Comhbbcial  Relations. 

III.  Corporations  Ain>  Associations. 

IV.  Domestic  Relations. 
V.  Fiduciaries. 

VI.  Torts  ;    Nbqlioencb;  Injuries 
VII.  Property  Rights. 

VIII.  Civil  Remedies;  Rules  and  Principles. 
IX.  Criminal  Law  and  Practice. 


L  Public,  Official,  and  Statutory  Matters. 


The  constitutional  right  to  acquire  and  po^ 
sess  property  is  held  to  preclude  a  statute  im- 
posing  liability  on  a  person  for  acts  of  others 
over  whom  he  has  no  control,  and  this  is  ap- 
plied to  the  Pennsylvania  statute  attempting  to 
make  a  mine  owner  liable  for  negligence  of  a 
certified  foreman  whom  the  statute  compels 
him  to  employ  without  the  right  to  control 
him.    (Pa.)  807. 

Constitutional  rights  of  persons  are  held  to 
be  infringed  by  a  statute  prohibiting  the  em- 
ployment of  females  in  factories  or  workshops 
more  than  eight  hours  per  day  or  forty-eight 
hours  per  week.    (111.)  79. 

The  statutory  attempts  to  restrict  contracts 
between  master  and  servant  are  increased  by  a 
Missouri  statute  making  it  unlawful  to  impose, 
as  a  condition  of  employment,  that  employes 
should  not  belong  to  labor  unions.     (Mo.)  257. 

A  statute  allowing  attorneys'  fees  in  an  ac- 
tion for  wages,  if  not  paid  within  three  days 
after  demand  in  writing,  is  condemned  as  an 
unconstitutional  denial  of  the  equal  protection 
of  the  laws  to  the  class  of  citizens  who  would 
be  defendants  in  such  cases.  (Ohio)  886. 
Health, 

A  resolution  of  a  state  t>oard  of  health  that 
no  pigpen  shall  be  built  within  100  feet  of  any 
street  or  inhabited  house  is  held  unreasonable 
and  Invalid.    (Vt.)  573. 

Destruction  of  bedding  used  by  a  person 
who  had  scarlet  fever  is  held  to  be  within  the 
lawful  authority  of  sanitary  inspectors,  and  to 
give  the  owner  no  right  to  compensation. 
(Ga.)  308. 

Vaccination, 

The  constitutionality  of  a  statute  requiring 
vaccination  of  pupils  as  a  condition  of  atteDO- 
ance  on  public  schools  is  sustained  in  a  Con- 
necticut case.     (Conn.)  251. 

Eminent  domain. 

Condemnation  of  land  for  irrigating  ditches 
is  held  to  be  for  a  public  purpose.     (Neb.)  853. 
Interstate  commerce. 

The  validity  of  a  statute  reauiring  fire 
screens  on  vessels  burning  wood  is  sustained 
against  the  objections  that  it  interferes  with  in- 
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terstate  commerce  and  imposes  an  unreason- 
able burden.    (Mich.)  468. 

See  also  Licenses;  Taxation,  infra. 
Licenses, 

A  state  statute  requiring  a  license  to  sell  pat- 
ent rights  is  held  to  be  a  clear  infringement  of 
the  rights  of  the  patentee  under  federal  law. 
(Ky.)  786. 

Requiring  a  license  fee  of  transient  mer- 
chants is  held  not  to  discriminate  against  non- 
residents, but  a  charge  of  $250  per  month,  or 
$25  per  day  for  shorter  periods,  is  held  to  be 
excessive,  amounting  to  a  tax  rather  than  an 
exercise  of  police  power.     (Iowa)  784. 

An  attempt  to  impose  a  municipal  license 
tax  on  the  right  to  operate  a  branch  railroad 
in  a  city,  where  such  road  was  part  of  an  in- 
terstate line,  is  held  to  be  a  tax  on  interstate 
commerce  as  much  as  if  the  main  line,  and  not 
the  branch,  was  in  question.     (Cal.)  827. 

An  ordinance  requiring  a  license  to  hawk 
and  peddle  is  sustained  in  case  of  one  selling 
and  delivering  chairs  from  house  to  house,  al- 
though the  chairs  bad  been  imported  into  the 
state  and  the  title  remained  in  the  nonresident 
owner  on  conditional  sales  by  the  peddler. 
(Ind.)  581. 

A  license  fee  imposed  by  a  city  on  street  cars 
is  held  enforceable  by  penalty.     (Colo.)  608. 

Taxation, 

A  school  is  denied  to  be  a  purely  public  char- 
ity, so  as  to  be  free  from  taxation,  where  tui- 
tion is  paid  for  all  pupils,  and  the  manager 
conducts  it  as  a  business  enterprise,  paying  one 
eighth  of  the  gross  receipts  from  tuition  for  the 
use  of  the  property,  although  the  corporation 
out  of  other  funds  pays  the  tuition  for  a  few 
pupils.    (Pa.)  600. 

Exemption  of  public  property  does  not  ex- 
tend to  private  property  leased  fo^  a  public 
market.     (Minn.)  777. 

The  exemption  of  property  from  taxation  is 
held  to  be  beyond  the  power  of  a  town  in  the 
absence  of  constitutional  legislative  authority, 
but  an  omission  of  property  by  mistake  of  law 
is  held  not  to  defeat  the  assessment.  (R.  I.) 
526. 
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The  power  of  a  city  to  tax  the  franchise  of 
a  bridge  compaDy  whose  bridge  spans  a  river 
between  states  is  sustained,  although  the  com- 
pany has  privileges  granted  it  by  the  adjoining 
state  and  by' congress:  and  such  a  tax  does  not 
interfere  with  interstate  commerce.    (Ky.)  78. 

Taxation  in  the  town  in  which  the  land  lies, 
of  land  under  water  of  a  dam,  is  sustained  ac- 
cording to  the  enhanced  value  for  furnishing 
power,  although  the  power  is  used  in  another 
town.    <N.  H.)  57. 

The  meaning  of  the  word  ''railroad'' is  held 
to  extend  to  a  street  railroad,  as  used  in  a 
Florida  statute  providing  for  sales  of  railroad 
property  for  taxes.  The  question  is  regarded 
as  one  depending  entirely  on  the  text  and  gen- 
eral intent  of  the  statute.    (Fla.)  507. 

The  doctrine  that  debts  due  from  a  f oreisrn 
corporation  cannot  be  deducted  from  the 
amount  of  its  investments  to  be  taxed  is  lim- 
ited in  a  New  York  case  by  holding  that  the 
unpaid  part  of  the  purchase  money  for  prop- 
erty bought  in  the  state  is  to  be  aeducted  in 
determining  the  sums  invested  there.  (N.  Y.) 
898. 

A  railroad  bridge  used  exclusively  for  rail- 
road purposes,  and  leased  forever  to  a  rail- 
road company,  subject  to  the  termination  of 
the  lease  for  default,  is  not  assessable  as  rail- 
road properly  when  owned  by  a  bridge  com- 
pany.   (111.)  69. 

Real  estate  of  a  partner  is  held  subject  to  the 
lien  of  a  tax  on  the  personal  property  of  the 
partnership.    (Iowa)  278. 

lA>cal  (zssesitnenU, 

A  sale  of  a  railroad  freight-house  and  a  por- 
tion of  its  trapk  and  right  of  way,  although  at 
the  terminus,  is  held  to  be  invalid  as  a  mode 
of  collecting  a  local  assessment.    (Mich.)  195. 
Officers. 

The  certificate  of  eligibility  to  the  oflice  of 
county  court  clerk,  required  ly  the  Kentucky 
constitution,  is  held  to  be  sufficient  when  ob- 
tained after  election  but  before  the  term  of  of 
flee  begins.    (Ky.)  708. 

The  contention  that  appointment  to  office  is 
a  function  essentially  executive  is  held  to  be 
contrary  to  the  positive  terms  of  the  Indiana 
constitution  giving  the  legislative  assembly 
control  of  the  appointment  of  some  officers: 
and  the  joining  of  state  auditor,  secretary  of 
state,  treasurer,  and  attorney-general  with  the 
governor  as  a  board  to  choose  prison  directors, 
is  held  valid  under  a  provision  making  the 
executive  department  include  the  administra- 
tive.   (Ind.)  113. 

EUctions, 

The  constitutionality  of  a  statute  requiring 
official  ballots  is  sustained  in  Massachusetts, 
although  it  makes  such  ballots  compulsory  in 
city  elections,  but  optional  in  town  elections. 
(Mass.)  668. 

The  Michigan  ballot  law,  allowing  a  candi- 
date to  have  his  name  appear  on  the  official 
ballot  but  once,  although  he  may  be  nominat- 
ed on  di^rent  party  tickets,  is  held  constitu- 
tional notwithstanding  the  fact  that  voters  of 
one  party,  unlike  those  of  another,  may  be 
compelled  to  mark  the  ballot  more  than  once 
in  order  to  vole  for  all  their  candidates,  and  be 
unable  to  have  all  their  candidates  on  their 
own  ticket.  (Mich.)  880. 
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A  blurred  spot  or  erasure  on  a  ballot,  inno- 
cently made  with  intent  to  correct  a  mistake^ 
is  held  not^to  defeat  the  vote,  but  it  is  oiber- 
wise  with  a  blurred  spot  made  for  the  purpose 
of  identifying  the  baUot.     (Nev.)  781. 

Various  marks  to  distinguish  ballots  are  c<m- 
sidered  in  a  California  case,  which  also  hoki» 
that  the  election  is  invalidated  by  the  violation 
of  the  statute  in  respect  to  the  time  of  opeoiog 
the  polls  and  the  removal  of  the  ballot  box 
from  them.    (Cal.)  678. 

Lack  of  an  official  stamp  upon  ballots,  or  lack 
of  an  initial  which  an  election  officer  should 
have  placed  upon  them,  is  held  not  to  defeat 
the  counting  of  such  ballots  after  they  have 
been  cast  in  good  faith.    (Wash.)  670. 

Chunti€$, 
The  relation  of  counties  to  municipalitiefr 
therein  in  respect  to  the  use  of  county  funds  is 
touched  upon  in  a  Florida  case,  which  holds 
that  a  statute  providing  that  one  half  the  funds 
raised  by  county  taxes  for  highways  and 
bridges  shall  be  turned  over  to  municipal  an- 
thorities  for  city  streets  is  not  unconatitutioatl 
as  diverting  the  funds  from  county  purposes. 
(Fla.)  416. 

Mun%cipaliUe$. 

The  right  to  contest  the  validity  of  annexa- 
tion to  a  city  is  denied  in  a  suit  for  in^uoctioa 
against  taxes,  on  the  ground  of  acquiescence,, 
as  well  as  the  inability  to  raise  that  question  io 
a  private  action.     (Wash.)  445. 

The  attempt  of  the  mayor  to  adioum  one  of 
the  branches  of  the  general  council  of  the  city 
when  they  cannot  agree  on  an  adjournment  is^ 
held  invalid.    (Ky.)  110. 

The  attempt  by  an  ordinance  to  limit  the 
price  of  gas  to  private  consumers  is  held  in- 
valid in  the  absence  of  legislative  authority,— at 
least  where  this  was  not  imposed  as  a  condi- 
tion of  consent  to  the  use  of  streets.  (Kao.) 
898. 

The  right  of  a  city  to  shut  off  water  from  s 
consumer  to  coerce  payment  of  an  old  claim 
is  denied  after  the  acceptance  of  rates  and  the 
furnishing  of  water  for  a  later  period.  (Me.) 
876. 

The  invalidity  of  a  contract  between  a  dtj 
and  a  corporation  in  which  any  city  officer  is 
interested  is  held  not  to  defeat  the  liability  of 
the  city  for  gas  furnished  by  a  company  of 
which  the  mayor  was  president,  where  this 
was  not  done  under  a  contract,  but  the  com- 
pany was  compelled  by  law  to  furnish  it. 
(Cat)  468. 

The  constitutional  prohibition  against  dona- 
tions by  municipal  corporations  to  private 
corporations  is  applied  to  defeat  a  statute  ei?> 
ing  to  certain  charities  a  portion  of  the  fees 
received  from  licenses.    (111.)  798. 

The  right  of  a  municipality  to  make  it» 
bonds  payable  in  gold  coin  of  the  present  sund- 
ard  of  weight  and  flneness  is  denied  under  t 
statute  providing  for  payment  in  gold  coin  or 
lawful  money  of  the  United  States.    (Cal. )  512. 

Highitay9. 
A  very  clear  statement  of  the  law  respectiDf 
the  proper  use  of  streets  and  righta  of  abuttinf 
owners  is  found  in  an  Oregon  case,  which  de- 
nies that  an  approach  to  a  oridge  of  a  private 
corporation  can  be  made,  to  the  damage  of  ai> 
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abutting  owDer,  without  compeDsation.  (Or.) 
88. 

Vacating  a  portion  of  a  city  thoroujjrbfare 
across  railroad  tracks,  and  erecting  a  viaduct 
on  one  side  of  the  location  so  as  to  shut  off 
land  cornering  on  the  vacated  portion  from 
access,  so  far  as  to  destroy  its  former  availa- 
bility for  business  purposes,  are  held  to  give  the 
owner  a  right  to  damages.    (111.)  568. 

A  city  ordinance  exacting  rent  from  a  tele- 
graph company  for  the  use  of  the  streets  for 
poles  and  wires  is  held  invalid  where  the  stat- 
utes authorized  telegraph  lines  without  any 
provision  for  making  compensation  to  cities. 
(Miss.)  770. 

A  novel  statute  making  the  driver  of  live 
stock  over  a  highway  on  a  hillside  liable  for 
damage  to  the  banks  6r  by  rolling  rocks  into 
the  highway  is  upheld  as  constitutional. 
(Utah)  97. 

A  constitutional  provision  against  poll  taxes 
is  held  in  Maryland  not  to  apply  to  com- 
pulsory work  in  repairing  highways,  with  a 
privilege  of  commuting  or  furnishing  a  sub- 
stitute.   (Md.)  404. 

The  use  of  a  bicycle  on  a  sidewalk  along  a 


turnpike  is  held  to  be  subject  to  the  penalty  of 
the  Pennsylvania  act  against  riding  or  driving 
a  horse  or  other  animal  on  a  sidewalk,  when 
construed  with  the  Act  of  April  28,  1889,  ex- 
tending the  same  privileges  and  restrictions  to 
the  use  of  the  bicycle  as  are  prescribed  for  per- 
sons using  carriages  drawn  by  horses.  (Pa.) 
865. 

Railway  cromngs. 

A  street  railway  track  in  a  highway,  which 
is  laid  across  a  railroad  crossing,  is  held  to  be 
a  part  of  the  public  use  of  the  street  for  which 
the  railroad  company  cannot  claim  compensa- 
tion.   (III.)  485. 

The  right  to  make  a  grade  crossing  at  the 
intersection  of  a  street  railway  and  a  steam 
railroad  is  sustained  under  a  special  statute, 
notwithstandinur  general  statutes  to  a  different 
effect.    (Conn.)  867. 

State  boundary, 

A  shallow  lake  having  no  current  at  ordi- 
nary stages  of  the  water,  but  connected  with 
the  Mississippi  river,  is  held  not  to  be  a  part 
of  the  boundary  of  Iowa  so  as  to  be  excluded 
from  the  operation  of  the  state  against  the  use 
of  seines  in  the  waters  of  the  state.   (Iowa)  890. 


II.  Contractual  and  Commbrcial  Relations. 


The  fact  that  a  contract  made  bv  letters  and 
telegrams  was  intended  to  be  put  into  a  formal 
writing  is  held  not  to  prevent  the  contract 
from  being  completed  without  such  writing. 
(N.  Y.)  481. 

A  city  is  held  liable  for  the  paving  of  a 
street  when  assessment  prove  invalid,  al- 
though the  paving  was  done  under  a  contract 
which  required  the  contractor  to  accept  the 
assessments  in  payment,  whether  they  were 
collectible  or  not.    (C.  C.  App.  8d  C.)  401. 

Validity  of  contracts, 

A  contract  for  the  purchase  of  property, 
made  by  a  citv  through  an  officer  who  re- 
ceives a  commission  from  the  other  party,  is 
held  invalid  and  subject  to  repudiation  by  the 
city  on  discovering  the  facts.  (C.  C.  App.  6th 
C.)  188. 

See  also  $upra,  1., Municipalities,  and  infra, 
III. 

A  stipulation  against  liability  for  negligence 
is  sustained  in  a  lease  by  a  railroad  company 
providing  that  the  lessor  shall  not  be  liable  for 
any  damages  caused  by  fire.  Such  an  agree- 
ment is  held  not  to  be  void  as  against  public 
policy.    (Cal.)751.  . 

A  similar  provision  in  such  a  lease  is  held  in 
another  case  to  be  ineffectual  as  against  an 
agent  of  the  lessee  whose  property  was  on  the 
premises,  where  he  was  a  stranger  to  the  lease. 
(Cal.)  755. 

Failure  to  obtain  a  license  is  held  not  to  pre- 
vent a  broker  from  recovering  commissions, 
where  the  ordinance  requiring  a  license  im- 
poses a  penalty  for  such  failure,  and  the  object 
of  it  is  simply  to  enforce  payment  of  a  tax. 
(S.  C.)  215. 

A  contract  by  the  owners  of  mines,  furnaces, 
and  a  railroad  therefrom,  to  give  all  their  traf- 
fic to  a  connecting  railroad  which  had  aided 
in  developing  the  Dusiness,  is  sustained  in  a 
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Pennsylvania  case,  against  the  contention  that 
it  was  in  violation  of  the  constitution  of  the 
state,  and  that  it  was  ultra  vires,    (Pa.)  428. 

The  invalidity  of  an  agreement  for  a  divorce 
is  held  not  to  defeat  the  recovery  by  the  wife 
of  the  consideration  of  a  contract  for  release 
of  her  dower  rights,  which  she  has  performed, 
and  after  which  she  has  resumed  marital  re- 
lations with  her  husband,  although  the  agree^ 
ments  were  contemporaneous.    (Pa.)  292. 

NegotiaUe  paper. 

Corporate  bonds  secured  by  mortgage  pay- 
able to  bearer  are  held  to  be  negotiable  so  far 
as  to  sustain  an  action  by  the  holder  in  his 
own  name,  although  the  statute  as  to  nego- 
tiable paper  applies  in  terms  only  to  promissorv 
notes.    (R.  I.)  108. 

Refusing  to  adopt  the  doctrine  of  other 
courts,  the  court  of  appeals  of  Kentucky  ad- 
heres to  the  doctrine  that  a  subsequent  promise 
without  consideration  will  not  prevent  the  re- 
lease of  the  indorser  for  lack  of  notice.  (Ky.) 
805. 

A  payee's  guaranty  of  attorneys'  fees  If  the 
note  has  to  be  collected  by  law  is  sustained  so 
as  to  bind  him  for  such  fees  in  case  of  the  dis- 
honor of  the  note  and  the  expenditure  of  the 
fees.     (Ga.)  616. 

Writing  one's  name  on  the  back  of  a  note  to 
which  he  is  not  a  party  is  held  in  Minnesota  to 
be  open  to  explanation  by  parol  evidence,  but, 
when  done  in  accordance  with  a  parol  contract 
of  guaranty,  to  be  sufficient  to  iustify  writing 
a  guarantv  over  the  name,  and  thus  satisfy  the 
statute  of  frauds.    (Minn. )  612. 

Bona  fide  holders  of  a  negotiable  note  are 
held  unaffected  by  usury  in  the  note,  where  the 
statute  declares  that  usurious  contracts  shall 
be  deemed  to  "be  for  an  illegal  consideration." 
(Va.)  827. 

Taking  interest  in  advance  on  a  negotiable 
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note  at  the  highest  rate  allowed  hy  the  coDsti- 

tution  is  held  not  to  constitute  usurj,  although 

the  note  is  running  for  one  year.     (Ark.)  761. 

Banks, 

The  doctrine  that  a  bank  to  which  paper  is 
sent  by  another  bank,  with  which  it  is  deposited 
for  collection,  will  be  regarded  as  the  agent  of 
the  owner,  and  not  of  the  sending  bank,  is  ap- 
plied to  a  case  in  which  worthless  drafts  were 
received  and  credited  as  proceeds  of  the  collec- 
tion before  knowledge  of  the  insolvency  of 
the  drawer  of  them.  This  was  held  to  leave 
the  depositor  still  liable  for  the  loss.  (111.)  794. 
Iiuurance, 

Insurance  on  a  butcher  shop  and  contents, 
and  a  smokehouse  and  contents,  is  held  to 
cover  smoked  meats  in  a  storage  room  to  which 
they  are  taken  from  the  smoke-house  as  fast 
as  cured.    (Pa.)  55. 

Insurance  on  a  building  with  personal  prop- 
erty therein  is  held  not  to  be  forfeited  as  to 
personal  property  by  lack  of  title  to  the  real 
property,  which  defeats  the  insurance  as  to 
that.    (Tex.)  706. 


Carriers, 

A  ticket  bearing  a  prior  date  is  not  invalid 
on  the  day  of  sale  because  it  states  that  it  U 
good  only  within  one  day  of  date  of  sale.  (lews) 
173. 

The  relation  of  carrier  and  passenger  is  held 
not  to  exist  between  a  street  railway  compaoj 
and  a  person  struck  by  the  sudden  switching 
of  a  street  car  which  he  had  signaled  and  wsa 
wailing  for.    (Conn.)  297. 

Assuming  mortgage. 

Personal  liability  of  a  purchaser  of  land 
for  a  mortgage  upon  it  which  be  assumes  and 
agrees  to  pay  is  sustained  in  a  Nebraska  case, 
although  the  grantor  may  not  have  been  liable 
on  the  mortgage.  (Neb )  851. 
H^td. 

The  responsibility  of  a  hotel  keeper  to  a 
regular  boarder,  as  distinguished  from  a  tran- 
sient guest,  is  shown  in  a  decision  denving  ha 
bility  for  the  theft  by  a  night  clerk  of  money 
from  the  hotel  safe.    (Mich.)  92. 
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Forfeiture  of  the  charter  of  a  waterworks 
company  is  enforced  on  account  of  its  failure 
to  supply  to  a  city  pure,  wholesome,  deep- well 
water  m  accordance  with  the  requirements  of 
its  charter.     (Ala.)  743. 

The  duty  of  a  railroad  company  to  operate 
a  ferry  which  has  become  unprofitable,  but 
which  constitutes  an  extension  of  its  road,  is 
held  to  be  enforceable  by  suit  in  court.  (Mass.) 
169. 

Officers  of  a  corporation  are  compelled  to 
account  for  salaries  voted  and  paid,  where  it 
was  done  largely  for  the  purpose  of  depriving 
the  stockholders  of  the  results  of  liti^tion 
brought  by  them  if  successful,  although  it  was 
nominally  and  partly  to  pay  for  services  ren- 
dered.   (K,  I.)  100. 

Preferences  to  directors  of  a  corporation  are 
sustained  in  a  Missouri  case,  when  their  debts 
were  honestly  and  justly  due.  As  to  this  see 
mU.  22  L.  R.  A.  802.    (Mo.)  830. 

An  agreement  between  corporations  to  co- 
operate in  furnishing  water  to  a  city  is  sus- 
tained, although  they  appointed  an  officer  of 
each  as  trustee  to  carry  on  the  business.  (Cal.) 
839. 

See  also  supra,  II.,  Validity  of  contracts. 
Promoters, 

Promoters  of  a  corporation  are  discussed  at 
much  length  in  a  case  which  denies  the  en- 
forcement of  a  mortgage  received  by  them  on 
the  property  of  a  corporation.    (Md.)  262. 

Fraud  of  promoters  in  inducing  a  person  to 
subscribe  to  a  corporation,  where  he  has  carried 
out  his  contract  and  united  with  others  in  form- 
ing the  corporation,  is  held  to  be  no  defense  to 
an  assessment  on  the  stock,  but  to  give  a  remedy 
only  against  the  wrongdoers.  (Mich.)  63. 
Proxies, 

A  bvlaw  restricting  proxies  to  stockholders 
is  held  invalid  where  a  statute  provides  gen- 
erally for  proxies.    (Cal. )  844. 
Defacto, 

Failure  to  comply  with  the  statutory  re- 
29  L.  R.  A. 


quirement  expressly  made  a  condition  of  cor- 
porate existence  is  held  to  prevent  a  company 
from  beinff  a  defacto  corporation,  but  it  leaves 
it  the  privileges  as  well  as  liabilities  of  a  part- 
nership.   (Colo.)  143. 

Foreign  company. 

Contrary  to  many  other  authorities,  it  is 
held  in  Arkansas  that  an  unauthorized  foreign 
insurance  company,  though  guilty  of  a  misde- 
meanor in  issuing  a  policy  and  subject  to  a 
penalty  therefor,  may  enforce  its  claim  for  a 
premium  due  under  the  contract.  (Ark.)  712. 
^^*  Public  corporations, 

it  A  state  university  is  held  to  be  a  corpora- 
tion subject  to  quo  warranto,  and  an  invalid 
attempt  to  charge  a  library  fee  for  the  use  of 
the  library  by  students  is  defeated  by  such 
writ.     (Kan  )  878. 

The  claim  that  a  state  agricultural  society 
was  a  public  corporation,  such  that  it  could 
not  be  held  liable  for  negligence  in  the  manage- 
ment of  a  horse  race  whereby  a  person  was  in- 
jured, is  denied,  although  it  was  required  to 
report  to  the  state  and  received  state  aid. 
(Minn.)  709. 

Building  and  loan  associations. 

The  powers  of  a  building  and  loan  aaaoda- 
tion  under  the  Indiana  statutes  are  held  to  in- 
clude assessments  to  equalize  the  roemt)er8  at 
the  winding  up  of  the  association.    (Ind.)  177. 

A  forfeiture  of  the  stock  of  a  member  of  a 
building  and  loan  association  is  held  lawful, 
althou^  it  leaves  a  mortgage  given  by  him  in 
force  for  the  full  amount  of  principal  and  in- 
terest, without  deduction  of  any  payments 
made  by  him  on  his  stock.    (Ala  )  120. 

But  the  claim  that  membership  in  a  buiki- 
ing  and  loan  association  and  the  loan  to  a 
member  are  distinct  contracts,  and  that  the 
stock  of  a  member  and  payments  made  tberecm 
may  be  forfeited  without  applying  any  pre- 
vious payment  on  the  mortgf^  when  that  is 
foreclosed,  is  denied  in  a  case  which  holds  thai 
a  rigid  provision  of  the  contract  allowing  for- 
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feiture  of  stock  on  default  will  not  be  given 
this  effect.    (Neb.)  138. 

Monthly  payments  of  shares  of  stock  in  a 
buildinff  and  loan  association  are  held  in  a 
South  Carolina  case  to  be  applicable  to  a  mort- 
gage given  for  a  loan,  where  the  shares  were 
pigged  as  collateral  and  the  interest  and  dues 
consolidated.    (S.  C.)  127. 

A  mortgage  given  to  a  building  association, 
containing  a  stipulation  for  payment  of  assess- 
ments on  the  members,  is  held  to  cover  assess- 
ments for  shortages  in  the  assets  after  the 
appointment  of  a  receiver.    (Ohio)  184. 

Labor  union. 
A  statute  protecting  a  labor  union  in  the  use 
of  its  labels  is  sustained  in  case  of  a  label  on 
cigars.    (Mo.)  200. 

CJiureh, 
The  constitutional  law  of  a  church  organiza- 
tion is  extensively  discussed  in  a  case  which 


involves  the  split  of  the  Evangelical  Associa- 
tion. It  is  held,  among  other  things,  that  the 
secession  of  the  majority  leaves  the  minority 
as  the  rightful  church,  but  that  less  than  a 
quorum  of  an  annual  conference  cannot  take 
any  action  which  will  be  binding  on  the  absent 
majority,  even  after  subsequent  ratification  by 
the  highest  tribunal  of  the  denomination. 
(Pa.)  476. 

ParinerBJap, 

The  assumption  of  individual  debts  by  a 
partnership  is  held  to  convert  them  into  nrm 
debts,  which  may  share  equally  with  other 
firm  debts  in  case  of  dissolution.    (Mo.)  681. 

An  agreement  by  one  member  of  a  law  firm 
in  a  private  transaction  to  collect  a  chose  in 
action  without  charge  is  held  not  binding  on 
his  partner  so  as  to  make  the  property  of  the 
latter  liable  to  attachment  for  the  failure  of 
the  other  to  pay  over  the  money  collected. 
(Ga.)  496. 


IV.  DosiBSTic  Relatione 


A  divorced  wife  is  denied  the  right  to  re- 
cover from  her  former  husband  for  necessaries 
famished  their  children  in  her  custody  under 
the  divorce  decree,  which  made  no  order  for 
their  maintenance.    (Or.)  678. 


The  right  of  action  for  alienation  of  a  hus- 
band's affections  and  depriving  the  wife  of  his 
society  is  sustained  in  Iowa.     (Iowa)  150. 


V.    PiDUCIABIKS. 

Compound  interest  is  charged  upon  an  exec-  i  used,  in  a  case  which  extensively  reviews  the 
utor  for  money  of  the  estate  which  he  had '  question.    (Mont.)  622. 


VI.  Torts;  Negligence;  Injuries. 


Fraud, 

The  rule  that  a  misrepresentation  honestly 
made  with  reason  to  believe  it  ^true  will  not 
create  a>  liability  for  fraud  is  applied  to  a 
case  in  which  the  president  of  the  corporation 
omits  from  a  statement  of  its  assets  and  liabili- 
ties any  mention  of  a  claim  then  in  litigation, 
which  he  did  not  believe  to  be  valid.  (N. 
Y.)  360. 

Libel. 

Falsely  publishing  that  a  person  would  be 
an  anarchist  if  he  thought  it  would  pay  is  held 
to  be  libelous.    (Md.)59. 

A  pleading  is  held  libelous  when  defamatory 
aUegations  therein  are  wholly  irrelevant,  gratu- 
itous, and  immaterial.    (Minn.)  158. 
Wronas  to  or  by  passengers. 

An  accidental  blow  by  a  railroad  emplovi. 
received  by  a  passenger  but  which  was  aimed  in 
play  at  another  employe,  is  held  not  to  make 
the  railroad  company  liable,  as  it  was  not  with- 
in the  line  of  employment.    (Ala.)  729. 

Theft  by  a  sleeping-car  employe  of  the  prop- 
erty of  a  passenger  in  a  sleeping  car,  including 
such  money  as  she  had  a  right  to  carry,  is 
held  to  make  the  sleeping-car  company  liable. 
(Ga.)  498. 

The  liability  of  a  carrier  for  illegal  arrest  of 
a  passenger,  which  a  conductor  causes  to  be 
made,  is  sustained  where  the  arrest  was  made 
without  a  warrant  while  the  passenger  was 
quietly  seated  in  a  car.  (Kan.)  465. 
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Profanity  of  a  passenger  on  a  street  car  is 
held  to  justify  his  ejection  therefrom.  (Me.) 
580. 

Negligence, 

Licensees  walking  on  a  path  upon  a  rail- 
road right  of  way  are  denied  a  remedy  against 
the  railroad  company  for  injuries  caused  by 
the  sliding  of  the  bank  on  which  the  path  ran, 
in  consequence  of  the  removal  of  a  boulder 
which  was  in  danger  of  falling  upon  the  track. 
(Va.)  825. 

The  negligence  of  a  child  nine  years  old  in 
climbing  over  the  coupling  of  a  car  when  a 
train  is  standing  at  a  crossing  is  held  to  be  a 

Question  for  the  jury,  together  with  the  ques- 
on  of  negligence  on  the  part  of  the  trainmen 
in  starting  the  train.    (Ohio)  757. 

Negligence  of  a  bandman  walking  close  to 
an  electric  railway  track  while  playing  his  in- 
strument is  held  to  be  a  question  for  the  jury, 
like  the  question  of  the  motorman's  negligence 
when  the  bandman  is  struck  by  a  car.  (Mich.) 
287. 

The  duty  of  a  railroad  company  to  si^al 
the  approach  of  a  train  at  a  crossing  is  held 
not  to  extend  to  a  private  crossing,  or  to  per- 
sons driving  parallel  to  the  railroad  without 
using  or  intending  to  use  a  crossing.  (C.  C, 
App.  8th  C.)  695. 

Negligence  of  master  or  servant, 
A  railroad  company  which  requires  employes 
to  be  engaged  on  duty  nineteen  hours  per  day 
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without  time  for  food  is  held  responsihie  for 
an  accideDl  by  the  backing  of  a  train  insuffi- 
ciently manned  while  pari  of  the  crew  were 
temporarily  absent  for  food.    (Ind.)  104. 

The  law  of  fellow  servants  is  discussed  at 
length  in  a  case  which  denies  that  a  foreman  or 
boss  of  a  railroad  gang  is  an  alter  ego  whether 
he  has  authority  to  discharge  the  men  or  not. 
(Mich.)  821. 

The  doctrine  of  fellow  servants  is  discussed 
in  a  Nebraska  case,  which  holds  that  consocia- 
tion in  the  same  department  or  line  of  employ- 
ment is  necessary  to  that  relation.    (Neb.)  137. 

A  cable  street  railway  is  held  not  to  be  a 


railroad  within  the  meanins:  of  a  statute  abol- 
ishing the  fellow  servant  doctrine  in  caae  of 
railroads.    (Minn.)  208. 

Explonon  of  gat. 

Liability  for  an  explosion  of  natural  gas 
during  transportation  is  held  under  the  Ohio 
statute  to  be  independent  of  the  question  of 
negligence.    (Ohio)  887. 

Negligence  in  conducting  natural  gi& 
through  leaking  pipes  on  the  surface  of  the 
ground  and  across  a  highway  is  found  in  a 
case  where  the  chief  contention  was  as  to  con- 
tributory negligence.    (Ind.)  842. 


VII.  Property  Rights. 
See  also  supra,  I.,  Health;  Highways. 


The  value  of  permanent  improvements  and 
repairs  made  by  a  coparcener,  although  he 
cannot  compel  contribution  therefor,  may  be 
allowed  him  out  of  the  proceeds  of  the  prop- 
erty when  sold  for  a  division  of  interests  be- 
cause it  was  unsusceptible  of  partition.  (W. 
Va.)  449. 

Permitting  another  person  to  have  his  name 
and  occupation  painted  on  a  wagon  in  his  pos- 
session is  held  to  estop  the  owner  to  assert  title 
as  against  an  innocent  purchaser  from  the  pos- 
sessor.   (Pa.)  607. 

Amgning  forged  copy  of  mortgage. 

An  assignee  of  a  mortgage  and  indorsee  of 
forged  copies  of  notes  secured  thereby  is  held 
not  to  have  so  good  a  title  to  the  mortgage  as 
a  subsequent  assignee  of  a  forged  copv  of  the 
mortgage  who  was  a  bona  fide  purcoaser  of 
the  genuine  notes  before  their  maturity.  (Ohio) 
817. 

Records. 

Failure  to  index  a  mortgage  on  the  records 
is  held  not  to  be  fatal  to  its  validity,  in  the  ab- 
sence of  any  statute  making  the  indexing  a 
part  of  the  recording.    (8.  C.)  772. 
Quitclaim  deed;  notice. 

The  effect  of  possession  as  notice  is  involved 
in  some  degree  in  a  case  where  a  woman  in 
possession  under  an  unrecorded  deed  giving 
her  only  a  life  estate  concealed  and  afterwards 
destroyed  the  deed,  and  gave  her  vendee  a 
later  quitclaim  deed  from  the  person  holding 
the  record  title.  The  latter  is  held  to  be  pro 
tected  by  the  records.  (Mo.)  89. 
IftThe  effect  of  a  quitclaim  deed  to  sustain  the 
claim  of  a  bona  fide  purchaser  is  discussed  in 
differing  opinions    in  a  case  in    which    the 

frantee  was  charged  with  notice  by  reason  of 
is  relations  to  the  grantor,  who  had  acted  as 
his  agent.    (S.  Dak.)  88. 

Inheritance. 
Descent  of  property  to  an  heir  who  killed 
his  ancestor  to  obtain  the  inheritance  is  per- 
mitted in  Pennsylvania.  One  consideration  is 
the  constitutional  provision  against  attain- 
der.   (Pa.)  145. 

That  half-blood  brothers  and  sisters  are  in- 
cluded in  the  general  words  **brothers  and  sis- 
ters" is  held  in  an  Indiana  case,  which  also 
supports  the  right  of  descendants  of  such  of 
them  as  are  deceased  to  take  by  representation. 
(Ind.)  541. 
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Trust. 

Funds  in  the  hands  of  a  receiver  of  a  con- 
signee are  held  not  chargeable  with  a  trust  on 
account  of  goods,  where  the  consignee  dissi- 
pated the  proceeds  of  the  goods  sent  in  paying 
current  expenses  of  the  business.  (Or.)  664. 
Tenancy. 

The  occupancy  of  part  of  a  schoolhonse 
by  a  teacher  is  held  to  ba  that  of  an  employe 
rather  than  a  tenant,  but  his  holding  o?er 
without  right  is  held  to  make  him  a  tenant  at 
sufferance.  (Mich.)  576. 
Easement. 

An  implied  easement  of  light  is  held  not  to 
arise  on  the  purchase  of  a  strip  of  land  40 
feet  wide  on  which  a  building  stands  11  feet 
from  the  boundary.    (Conn.)  582. 

An  unusual  instance  of  an  easement  by  pre- 
scription is  found  in  a  Massachusetts  case, 
which  holds  that  the  liability  of  a  servient  es- 
tate to  pay  a  portion  of  the  expense  of  repairs 
to  a  dam  which  supplies  its  water  power  is 
established  by  long  continued  and  regular  pay- 
ment of  such  contributions.  (Mass.)  500. 
Lien. 

Funds  in  the  hands  ot  a  receiver  of  a  bank 
are  held  not  to  be  chargeable  with  an  equitable 
lien  in  favor  of  a  depositor  of  money  for  t 
special  purpose,  where  the  bank  was  permitted 
to  use  the  money  in  the  course  of  regular 
business.     (Or.)  667. 

The  lien  of  a  judgment  for  damages  under 
the  Illinois  dramshop  act  is  held  inferior  to 
that  of  a  pre  existing  mortgage  on  the  prem- 
ises.   (111)571. 

The  lien  of  a  judgment  against  a  railroad 
company  is  held  to  be  unaffected  by  foreclos- 
ure to  which  the  judgment  creditor  is  not 
made  a  party,  but  when  judgments  were 
obtained  pending  foreclosure  they  are  held  to 
be  subject  thereto  on  the  ground  that  the 
pendency  of  the  suit  is  constructive  notice. 
(Ohio)  438. 

Tradename. 

The  use  of  the  letters  "U.  S."  on  the  win 
dows  of  a  dental  office,  in  connection  with 
the  words  ''dental  rooms,"  is  held  to  be  un- 
lawful, when  another  person  has  adopted  th^n 
as  a  tradename,  and  the  attempt  is  to  mislead 
the  public.     (R.  I.)  524. 

Boundary. 

The  low-water  mark  bounding  land  on  a 
navigable  lake  is  held  to  be  the  ordinary  low. 
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-water  mark,  and  not  the  point  to  which  the 
'water  recedes  in  an  exceptionally  dry  season. 
<Vt.)  539. 

See  also  mpra,  I.,  State  boundary. 

The  boundary  of   premises   described    by 


metes  and  bounds,  which  is  identical  with  the 
line  of  navigability  of  water  on  which  they 
front,  is  held  to  extend  to  the  middle  of  the 
stream  where  the  grantor  was  the  owner  to 
that  extent.    (Ohio)  52. 


VIIL  CiTiL  Remedies;  Rules  and  Principlks. 


An  order  to  restore  and  operate  a  passenger 
train  (hat  had  been  discontinued,  made  by  the 
Kansas  railroad  commissioners,  is  held  not 
final  or  conclusive,  and  mandamus  to  enforce 
it  is  denied.  (Ean.) 444. 
Jury, 

An  appeal  with  a  right  to  a  jury  trial  in  the 
proper  court  is  held  to  be  a  sufficient  compli- 
ance with  the  constitutional  right  to  a  jury  in  a 
condemnation  proceeding.    (S.  Dak.)  861. 
Injunction^ 

An  injunction  against  slander  of  title  to 
property  is  denied  in  a  Florida  case,  which  de- 
clares it  to  be  well  settled  that  such  relief  can- 
not be  granted;  but  see  16  L.  R.  A.  !248,  note, 
(Fla.)  66. 

CJmce  of  remedy. 

Enforcement  of  a  chattel  mortgage  upon 
•exempt  property  is  held  not  to  be  defeated  by  a 
prior  judgment  for  the  mortgage  debt,  with  an 
attempt  to  enforce  it  by  levy  upon  the  exempt 
property.    (111.)  808. 

Action  by  iihipper. 

A  shipper  of  goods  subject  to  pavment  of  a 
<iraft  against  the  WU  of  lading,  who  guaran- 
tees payment  of  freight,  is  held  entitled  to  sue 
the  carrier  for  damages  to  the  goods,  although 
-when  first  notified  of  the  injury  he  refused  to 
give  directions  as  to  their  disposition  on  the 
ground  that  he  no  longer  had  title,  where  the 
carrier  had  not  been  prejudiced  thereby. 
<ya.)  578. 

Action  for  nuisance. 

The  doctrine  that  a  private  action  canoot  be 
maintained  for  a  purely  public  nuisance  is 
limited,  in  case  of  the  obstruction  of  navigation, 
l)y  a  decision  that  a  grievance  which  is  not 
common  to  the  whole  public  may  sustain  such 
an  action,  although  it  is  a  common  misfortune 
of  a  number  or  even  of  a  class  of  persons.  (N. 
C.)  700. 

Beseission. 

Tendering  back  what  was  obtained  on  a 
compromise  where  goods  had  been  purchased 
by  fraud  is  held  not  necessary  to  justify  a  re- 
scission of  the  compromise  and  a  retaking  of 
the  goods.     (Mich.)  85». 

Nonremdents. 

The  right  of  nonresidents  to  enforce  their 
claims  is  held  the  same  as  that  of  citizens  of 
the  state,  under  the  Tennessee  statutes,  pro- 
Tided  that  the  nonresidents  have  exhausted 
their  remedies  in  their  own  state.     (Tenn.)  164. 

A  noDresident's  shares  of  stock  in  a  foreign 
corporation  are  held  not  subject  to  attachment, 
although  the  corporation  does  business  and 
has  officers  in  the  state.    (R.  L)  429. 
Judgment. 

A  distinction  between  the  effect  of  a  judg- 
ment for  a  special  assessment  as  against  the 
property,  and  as  against  the  owner.  Is  sharply 
29  L.  R  A. 


made  in  a  case  holding  that  such  judgment 
does  not  preclude  the  owner,  who  did  not 
appear  or  defend,  from  bringing  an  action  for 
damages  to  the  property  in  making  the  im- 
provement on  which  the  assessment  was  based. 
(Minn.)  778. 

A  judgment  of  another  state,  made  payable 
in  United  States  gold  coin,  is  enforced  as  for 
the  nominal  amount  in  lawful  money,  in  a  case 
in  which  it  is  declared  upoD  without  describing 
the  clause  as  to  payment  in  coin.  Such  a 
judgment  is  held  to  be  an  obligation  to  pay  in 
money,  or  an  amount  of  gold  ascertainable  by 
count  of  coins.    (U1.)  59*3. 

As  to  attorneys'  liens  and  right  to  set  off 
judgments,  it  is  held,  reviewing  contlicting 
decisions,  that  the  more  equitable  rule  is  to 
make  the  set-off  of  independent  judgments 
subject  to  such  liens.  (Tenn.)  705. 
Levy  on  railroad. 

The  enforcement  of  a  judgment  against  a 
railroad  company  by  levy  on  a  portion  only  of 
its  property  is  denied  in  a  Minnesota  case  as 
against  mortgagees  of  the  whole  property,  on 
the  ground  that  the  remedy  of  creditors  must 
be  by  proceeding  against  the  property  as  an 
entirety.     (Minn  )  212. 

Priority  of  state. 

A  state  or  municipality  is  denied  any  right 
to  priority  or  preference  in  payment  from  an 
insolvent's  estate  after  a  general  assignment  for 
creditors  passing  title  to  the  property.  ( Wyo.) 
226. 

Notice  by  mail. 

The  constitutional  guaranty  of  due  process 
of  law  is  held  to  be  complied  with  in  a  scire 
facias  to  revive  a  judgment  by  notice  to  a 
resident  of  the  state,  who  cannot  be  found, 
served  by  mail  as  well  as  by  publication.  (111.) 
782. 

Limitation  of  actions. 

Garnishment  of  funds  in  the  hands  of  a 
resident  to  enforce  the  claim  of  one  nonresident 
against  another  is  held  within  a  provision  that 
the  statute  of  limitations  shall  not  aid  a  person 
absent  from  the  state  when  the  cause  of  action 
accrues,  so  long  as  the  absence  continues. 
(Md.)  273. 

Pleading. 

The  sufflciencv  of  a  pleading  charging  neg- 
ligence in  allowfng  natural  gas  to  escape,  from 
which  an  explosion  resulted,  is  denied,  where 
no  agency  causing  the  explosion  is  alleged  on 
the  part  of  the  defendant.    (Ind.)  355. 

Ek>idence. 
A  receipt  is  held  to  be  only  a  hearsay  dec- 
laration and  inadmissible  as  against  strangers, 
on  the  question  of  the  payment  of  money. 
(Neb.)  787. 

Pre&umptions. 
Setting  a  hoiise  on  fire  by  sparks  from  a  fire- 
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pot  placed  od  the  r6of  by  workmen  raises  a 
presumption  of  their  negligence.  (Pa.)  254. 
The  maxim  res  ipm  loquitur  is  denied  appli- 
cation against  the  person  conducting  a  public 
exhibition  of  horse  racing,  in  case  of  an  injury 
to  a  spectator  by  a  runaway  horse.    (SI.)  402. 


Re^um^  of  DBCisiONe. 
(CBiMiKAii  Law  and  Pbactigx.) 


A  presumption  of  negligence  is  held  to  arise- 
from  an  unexplained  explosion  in  a  nitro-gly- 
cerine  factory,  and  the  subject  of  presumptions 
as  to  accidents  is  fully  reviewed  in  the  case. 
(Cal.)  718. 


IX  Criminal  Law  and  Pbactice. 


The  nature  of  ex  post  facto  laws  is  examined 
very  fully  in  a  case  which  holds  that  a  statute 
is  not  ex  post  facto  because  it  abrogates  a  pro- 
vision  for  change  of  magistrate  or  place  of  ex- 
amination on  account  of  the  prejudice  of  the 
magistrate.    (Wyo.)  884. 

The  constitutional  provisions  against  making 
one  a  witness  against  himself  in  a  criminal  ac- 
tion, and  against  searches  and  seizures,  are 
held  not  applicable  to  an  examination  of  a 
person  to  compel  discovery  of  assets  of  a  de- 
cedent's estate.    (Cal. )  811 . 

The  right  to  place  a  gun  where  it  will  be 
discharged  and  kill  any  person  attempting  to 
force  open  the  door  of  a  building  is  held,  on  a 
review  of  the  conflicting  doctrines,  to  be  a 
question  for  the  jury.    (Wash.)  154. 

Without  denymg  the  doctrine  that  grossly 
obscene  publications  may  be  omitted  from  an 
29  L.  R.  A. 


indictment,  it  is  held  that  where  only  parts  of 
a  book  are  indecent  these  must  be  so  described 
as  to  be  capable  of  identification,  unless  they 
are  set  out  according  to  their  tenor.    (Mass.)  61 . 

After  suspension  of  sentence,  the  power  of 
the  court  over  the  accused  is  not  lost  by  order- 
ing him  to  pay  costs  or  committing  him  for  re- 
fusal to  do  so,  since  the  requirement  to  pay 
costs  is  not  part  of  his  sentence.    (N.  C.)  260. 

Proof  of  guilty  knowledge  is  held  necessary 
to  convict  a  person  for  having  cigars  for  sale 
with  counterfeit  trade  union  labels  on  them. 
(Mo.)  200. 

A  common  carrier  receiving  twelve  barrels 
of  lobsters  for  shipment  is  held  not  punishable 
for  having  short  lobsters  in  possession,  where 
there  was  no  intent  to  violate  the  statute.  (Me.  > 
714. 
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Bailment;  conversioo  of  coin  by  bailee,  see 
Contracts. 
Liability  of  bailee  for  wroDirf uJ  appropria- 
tion of  thiner  bailed;  in  general:  where 
servant  has  no  duty  in  respect  to  tbinir 
balled:  where  servant^s  duties  give  him 
some  control  of  thing  bailed:  goods  not  in 
possession  of  masten  effect  of  statute:  rat- 
ification: special  contract  92 

Brtdfl^es.   See  Taxes. 

Building  and  loan  aMoeiaiions;  right 
to  apply  payments  made  on  stock  in  a 
building  and  loan  association  upon  a  mort- 
gage given  for  a  loan  by  the  same  mem- 
ber; associations  not  protected  by  law; 
payments  not  ipwfaetoti  reduction  of  the 
mortgage:  right  of  third  persons  to  re- 
quire the  application:  (a)  surety  for  bor- 
rower; (5)  purchaser  at  sherilTs  sale;  (c) 
creditors  or  assignees;  (d)  second  mort- 
gagees; associations  on  the  terminating 
plan;  rule  under  changed  conception  of 
loan  association;  right  to  a  credit  of 
profits;  forfeiture;  insolvency  or  abandon- 
ment of  scheme;  change  of  rules;  right 
of  third  person  to  resist  application;  effect 
of  special  agreement  120 

Liability  of  advanced  member  of  building 
and  loan  association  to  assessment  for 
losses: -decisions  proceeding  on  the  part- 
nership theory:  the  original  loan  associa- 
tion theory;  effect  of  rules  or  provisions 
in  mortgage;  change  of  rules;  liability  as 
members  after  release  of  mortgage;  stat- 
utory provisions  177 

Cigur    Makers*   Union.     See    Tradk- 

MARKS. 

Coin.   See  Judgment. 

Ckmstitntional    laipr.     See    also     Poll 
Taxes. 
Due  process  in  seizure  and  production  of 
papers  810 

Crontraetos  sufficiency  of  contract  by  offer 
and  acceptance  without  execution  of  con- 
templated formal  instrument:— general 
statements  of  the  law;  suggestion  of  for- 
mal contract:  understanding  that  there  is 
to  be  a  formal  contract;  where  some  terms 
unsettled;  where  the  execution  of  a  for- 
mal contract  is  one  of  the  terms  of  the 
agreement;  agreement  to  execute  formal 
contract  may  be  binding;  where  it  appears 
that'the  contract  when  finished  should  be 
a  formal  one:  failure  to  execute  draft  of 
contract;  estoppel;  illustrations  of  pro- 
posals for  formal  contract;  intention  to 
have  formal  contract  as  evidence  431 

Special  contracts  and  obligations  to  make 
payment  in  gold  or  silver:—  (I.)  before  le- 
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gal  tender  act;  (II.)  application  of  legal 
tender  act  to  specific  contracts  for  coin: 
(a)  decisions  t)efore  Bronson  v.  Rodcs:  (1) 
densring  effect  to  such  contracts;  (2)  sup- 
porting such  contracts;  (8)  in  equity  cases; 
(4)  effect  of  state  statutes;  (h)  doctrine  of 
Brongon  v.  Roden  and  later  cases:  (1)  fed- 
eral cases;  (2)  state  decisions  generally;  (3) 
alternative  provisions;  coin  or  equivalent; 
(4)  municipal  and  state  contracts;  (in.) 
implied  contracts  or  obligations  imposed 
by  law:  (a)  in  general;  (h)  bailment  and 
conversion  of  coin;  (e)  bank  deposits:  (d) 
accounting  for  trusts;  (e)  other  actions  for 
damages  511? 

Crorporations.  See  also  State  Institu- 
tions. 
Right  to  vote  by  proxy  in  private  corpora- 
tions:—(I.)  at  common  law;  (II.)  under 
statutes  and  by-laws:  (a)  statutes;  (b)  by- 
laws; (III.)  form  of  proxy;  (IV.)  when  and 
for  what  purpose  a  proxy  may  be  used: 
(V.)  rejection  of  proxy  by  inspectors:  (VI.) 
revocation  of  proxy;  (VII.)  directors  vot- 
ing by  proxy;  (VIII.)  miscellaneous  mat- 
ters 844 

CrOSts;  as  to  payment  in  coin  698 

Criminal  iKWi  constitutional  protection 
against  being  forced  to  furnish  evidence 
to  be  used  against  one^s  self  in  a  civil  case: 
(L)  provisions  against  self-accusation:  (a) 
limitation  to  criminal  proceedings;  (6)  ap- 
plication to  proceedings  for  penalties  and 
forfeitures;  (c)  general  doctrine  as  to  evi- 
dence against  one^s  self;  (d)  the  contrary 
doctrine;  (e)  parties  in  interest;  (IT.)  un- 
reasonable searches  and  seizures:  (in.) 
right  of  trial  by  Jury;  (IV.)  due  process  of 
law;  (V.)  distinction  between  civil  and 
criminal  or  penal  proceedings  811 

Crimination  of  seli^    See  Criminal  Law. 

Descent  and  distribniion;  among  kin- 
dred of  the  half  blood:— (I.)  the  common- 
law  doctrine;  (II.)  in  the  United  States; 
(III.)  meaning  of  the  words:  (a)  in  general; 
ib)  ancestor;  (e)  blood:  (d)  brothers  and  sis- 
ters; (IV.)  no  distinction  between  the 
whole  and  half  blood;  (V.)  in  the  case  of 
ancestral  estates:  (VI.)  when  the  statute 
not  express:  (VII.)  cases  wherein  the 
whole  blood  is  preferred:  (VIII.)  when 
half  blood  preferred  to  remote  rela- 
tive of  the  whole  blood;  (IX.)  when  half 
blood  take  half  portions;  (X.)  shifting  de- 
scents; (XI.)  equitable  conversion  541 

Discovery;  as  affected  by  constitutional  pro- 
vision against  self-crimination  811 

Dynamite.   See  Explosion. 
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Eminent  domain;  rigbt  of  a  railroad  com- 
pany to  compensatioo  for  laying  street 
railway  acroes  railroad  track  on  a  street 
crossing  486 

Evidence.   See  also  CRumiAi.  Law. 

Burden  of  proof  and  eyidenoe  irenerally  in 
respect  to  negligence  in  escape  and  explo- 
sion of  gas  842 
Receipt  as  evidence  of  payment  as  against 
third  parties:  —  (L)  ordinary  receipts: 
(a)  not  admissible;  ib)  admissible;  (11.)  re* 
oeiptsin  deeds  787 

Ezeentors;  liability  of,  for  compound  inter- 
est (122 

Explosion;  liability  for  explosion  of  gas  887 
Negligence  in  the  manufacture  and  storage 
of  gun-powder,  nltro-glycerine,  dyna- 
mite, and  other  explosives:— (I.)  general 
doctrine;  (IL)  the  effect  of  city  ordi- 
nances; (in.)  negligence  in  the  manufac- 
ture; (IV.)  negligence  in  the  storage         718 

Forfeitnre;  of  payments  to  foan  association, 
see  Building  aitd  Loan  associationb. 
Ck)mpul8ory  evidence  against  one's  self  in 
case  of  813 

Gas;  liability  for  negligence  in  the  escape  and 
explosion  of  gas:— (L)  general  doctrine 
governing  such  actions:  (IL)  legislative 
and  municipal  control:  (III.)  evidence:  (a) 
in  general;  (b)  burden  of  proof;  (c)  expert 
testimony;  (d)  sufficient  to  establish  neg- 
ligence; (e)  insufficient  to  establish  negli- 
gence: (IV.)  contributory  negligence;  (V.) 
questions  for  and  instructions  to  the  Jury; 
(VI.)  effect  of  contributing  causes;  (VII.) 
effect  of  negligence  of  third  persons; 
(VIII.)  act  of  fellow  servant;  (IX.)  the 
question  of  notice;  (X.)  as  between  land- 
lord and  tenant;  (XI.)  rights  of  the  owner 
of  the  reversion;  (XII. >  effect  of,  upon 
insurance:  (XIII.)  gas  generated  by  acci- 
dent; (Xrv.)  right  of  action  over  887 

Gold;  contract  to  pay  in,  see  CoNTRAcrrs. 

Gonpoiprder*   See  Explosion. 

Homicide;  by  means  of  spring  gun,  trap,  or 
other  dangerous  instrument  killing  tres- 
passer 154 

Insolvency*   See  also  Partnership. 

Priority  of  state  or  United  States  in  pay- 
ment from  assets  of  a  debtor:— (I.)  scope  of 
note  generally;  (11.)  priority  of  United 
States:  (a)  upon  what  based;  (b)  constitu- 
tionality of  provisions  for;  (c)  superiority 
over  state  laws;  (d)  construction  and  scope 
of:  (1)  generally;  (2)  who  are  debtors  of 
the  United  States;  (8)  what  debts  are  with- 
in the  statute;  (4)  what  constitutes  insolv- 
ency; (5)  sufficiency  of  assignment  to  con- 
fer priority;  (6)  sufficiency  of  attachment 
to  confer  priority;  (e)  when  and  to  what  it 
attaches;  (f)  nature  and  extent;  {g)  mar- 
shaling assets;  (h)  liability  of  assignee  or 
representative;  (i)  subrogation  of  sure- 
ties: (j)  what  amounts  to  a  devestiture  of 
the  right;  (k)  how  asserted;  (III.)  priority 
of  the  states:  (a)  upon  what  based;  (b)  con- 
stitutionality of  provisions  for;  (e)  nature 
and  extent;  (d)  to  what  indebtedness  it 
applies;  (e)  subrogation  of  surety  making 
payment:  (/)  when  it  attaches  and  how 
devested;  (IV.)  priority  of  claims  for 
taxes  226 
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Interests  liability  of  executors,  trusteesi, 
etc.,  for  compound  interest:  (L)  origin, 
growth,  and  general  statement  of  the 
doctrine:  (11.)  prihoiple  of  the  ailowaoce; 
(III.)  option  to  take  interest  or  profits; 
(IV.)  grounds  for  allowance:  (a)  generally; 

(b)  misconduct  or  gross  delinquency  gen- 
erally; (c)  use  and  admixture  of  trust 
fund;  (d)  failure  or  refusal  to  account;  (e) 
neglect  to  invest;  if)  improper  invest- 
ment; (g)  unnecessarily  calling  in  invest- 
ment; (7i)  neglect  in  winding  up  or  paying 
over;  «)  noniterformanoe  of  trusts  for 
accumulation;  (J)  neglect  or  violation  of 
duty  imposed  by  statute;  (k)  Interest  or 
profltA  made;  (I)  interest  or  profits  which 
might  tiave  been  made;  (V.)  who  are 
chargeable;  (VI.)  Jurisdiction  to  allow; 
(Vn.)  how  computed:  (a)  method  of  com- 
puting generally;  (b)  upon  what  com- 
puted; (c)  when  allowance  should  com- 
mence; (d)  rate  per  cent  and  length  of 
rests;  (e)  termination  of  allowance;  (Vin.) 
what  sufficient  to  release  from  accounta- 
bility; (IX.)  effect  of  allowance  on  com- 
pensation; (X.)  effect  of  allowances  on 
costs  flB 

Lawfulness  of  taking  in  advance: — (I.)  in 
discounts;  (a)  in  general;  {b)  by  persons 
other  than  banks;  (c)  on  instruments 
other  tban  bills  and  notes;  (II.)  in  period- 
ical payments:  (IIL)  for  what  length  of 
time  allowed  TBI 

Joint  tenants;  liability  of  cotenants  for  im- 
provements and  repairs:— (I.)  improvis 
ments:  (a)  liability  at  common  law;  {b) 
liability  in  assumpsit  for  improvements;    > 

(c)  rule  in  equity^  id)  lien  for  improve- 
ments; (e)  interest  on  improvements;  (f) 
position  of  grantee  of  cotenant^s  share; 
(IT.)  repairs:  (a)  general  doctrine;  ib)  lia- 
bility in  assumpsit;  (c)  necessity  of  a  de- 
mand and  notice;  (d)  lien  for  repairs  419 

Judgment;  form  of  Judgment  and  proced- 
ure in  case  of  liability  to  make  payment 
in  coin:— (I.)  form  of  Judgment:  (a)  on 
contracts  to  pay  coin;  {bt  on  contracts  for 
coin  or  equivalent;  <c)  for  coin  converted 
or  misapplied;  (d)  for  damages  in  other 
cases;  (e)  for  obligations  created  by  law; 
(/)  for  costs;  (IL)  pleadings  and  pro- 
cedure SK 

Isabels.   See  Trads-marks. 

I«andlord  and  tenant;  negligence  of,  in 
respect  to  gas  856 

Marshaling^;  of  assets  as  affecting  priority 
of  state  or  United  States  28B 

Blaster  and  servant.  See  also  Bahjcbnt. 
Negligence  of  fellow  servant  causing  ex- 
plosion 856 

Money.   See  Jitdoment. 

Nefl^lig^nce.   See  Explosion;  Gas. 

ffitro'glycerine.  See  Explosion. 

Partnership;  assumntion  by  a  partnership 
of  individual  debts  of  the  partners:— (L) 
the  general  rule;  (II.)  the  question  of 
insolvency;  (III.)  the  question  of  fraud: 
(IV.)  assumption  held  sufficient;  (V.)  tn- 
sufflcient  assumption;  (VI.)  by  mortgage 
of  firm  property;  (VII.)  by  new  firm  of 
debts  of  old  firm;  (VIII.)  assumption  of 
debt  originally  incurred  for  firm  benefit      6B1 
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Patents;  power  of  state  to  restrict  and  regu- 
late the  sale  or  enjoyment  of  patent 
rifrbts:-^!.)  as  to  sales:  (a)  sales  of  patent 
rights;  <b)  sales  of  patented  articles;  (II.) 
police  regulation  of  other  business  in 
which  patents  are  used;  (IIT.)  restricting 
"  right  of  action  for  infringement;  (lY.) 
taxation  of  patent  rights  786 

Penalties;  compulsory  evidence  against 
one^s  self  in  case  of  818 

Poll  taxes;  poll  taxes:— <I.)  what  are  poll  tax- 
es; (11.)  power  to  impose;  (III.)  restric- 
tions and  limitations;  (IV.)  the  restriction 
and  equation  of  the  North  Carolina  con- 
stitution; (V.)  upon  what  imposed;  (VI.) 
place  of  taxation;  (VII.)  the  levy  and 
collection;  (VIII.)  disposition;  (IX.)  pay- 
ment of  poll  taxes  as  a  qualification  of 
electors  404 

Proxy,   see  (Dorporationb. 

^^nitclalm.   See  Real  Property. 

Railroads.   See  Eiunbmt  Domain. 

Real  property;  the  effect  of  a  quitclaim 
deed  in  an  otherwise  perfect  record 
title:— as  to  latent  equities;  purchaser 
with  notice;  other  rulings;  distinction  be- 
tween conveyance  of  land  and  of  mere 
interest;  doctrine  of  United  States  Su- 
preme Ck)urt;  where  not  protected;  where 
entitled  to  protection;  the  Iowa  doctrine; 
necessity  of  care;  remote  quitclaim  in 
chain  of  title  88 

Receipt.   SeeBviDBNCE. 

Records.    See  Real  Propertt. 

Searches;  to  compel  one  to  furnish  evidence 

against  himself  818 

Seirare;  to  obtain  evidence  818 

State  institntions;  nature  of  incorporated 
institutions  belonging  to  the  state:— (I.) 
in  general:  (a)  banks;  (b)  educational  in- 
stitutions; (c)  other  state  institutions; 
(II.)  liabilities  of  such  institutions;  (III.) 
directors,  trustees,  and  officers:  (a)  in 
general;  (5)  personal  liability  378 
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States.    See  also  Patents. 

Priority  in  respect  to  payment  from  assets 
of  debtor  SaA 

Street  railways.   See  Eminent  Domain. 

Snbro^ation;   of  sureties  as  affected  by 

priority  of  United  States  or  of  state   240,  248 
Of  person  paying  tax  282 

Taxes.   See  also  Poi«l  Taxes. 

Jurisdiction  as  to  taxation  of  bridge  over 
river  forming  boundary  of  a  state  or  its 
divisions:— general  rule;  statutory  rule; 
effect  on  commerce;  capital  stock  60 

Priority  of  claims  for  taxes  against  t^e 
assets  of  a  debton— (I.)  scope  of  note;  (II.) 
upon  what  based;  (IIL)  constitutionality 
and  construction  of  provisions  for;  (IV.) 
what  is  included  in  the  right:  (a)  taxes 
generally:  (b)  claims  against  collectors; 
(V.)  nature  and  extent  of  priority;  (VI.) 
subrogation  of  person  paying  the  tax; 
(VIL)  what  amounts  to  a  devestiture  of 
the  right;  (VIII.)  enforcement  of  the 
right  278 

Trade-marks;  protection  of  trade-union 
labels  or  trade-marks:— (L)  in  general; 
(II.)  contents  of  label;  (HI.)  effect  of  stat- 
utes 2(X) 

Trade  onions*.   See  Trade-marks. 

Trespass;  liability  for  killing  or  injuring 
trespassers  by  means  of  spring  guns, 
traps,  and  other  dangerous  instru- 
ments:—(L)  the  general  doctrine  of  liabil- 
ity; (II.)  liable  as  for  homicide;  (HI.) 
when  considered  as  a  nuisance;  (IV.)  the 
property  owner's  or  the  trespasser's  act; 
(V.)  the  question  of  notice;  (VI,)  the  act 
held  legal;  (Vn.)  English  cases  154 

Trial;  right  to  Jury  as  affected  by  compulsory 
evidence  against  one's  self  819 

Trusts;  liability  of  trustees  for  compound 
interest  622 

United  States;  priority  in  respect  to  pay- 
ment from  assets  of  debtor  228 

Voters  and  elections;  payment  of  poll 

taxes  as  a  qualification  of  electors  414 
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(Separate  Index  to  Notes,  preoedea  thia.) 


JkBANDONMENT.    See  Ferribb,  4. 
ACTION  OB  SUIT.    See  also  Case. 

Trustees  appointed  by  parties  to  a  con- 
tract to  manage  the  details  of  the  business  done 
thereunder  are  not  necessaryparties  to  an  ac- 
tion thereon.  San  Diego\  Water  Co,  v.  8an 
Diego  Flvme  Ck>,  (Cal.)  889 

AFFIDAVIT.      See  Judgment,  5;  Writ 
AND  Process. 

AGRICULTURAL  SOCIETIES.     See 

also  Horse  Racing,  2. 

ihnual  contributions  by  the  state  to  a 
state  agricultural  society  which  is  required  to 
report  to  the  state  are  not  sufficient  to  make  it 
a  public  corporation  for  the  sole  purpose  of 
discharging  a  governmental  function,  on  ac- 
count 01  which  It  will  be  exempt  from  liabil- 
ity to  persons  injured  by  its  ne£[ligence.  Lane 
V.  Minnesota  State  Agri.  Soc.  (Minn.)         708 

APPEAL  AND  ERROR. 

1.  A  general  exception  '*to  these  findings 
of  fact  and  conclusions  of  law,  and  to  each  of 
them/'  is  not  sufficient  to  raise  any  question 
for  review  by  the  supreme  court  in  Washing- 
ton.    Moyer  v.  Van  de  Vanter  (Wash.)        670 

2.  A  bill  of  exceptions,  embodying  the 
charge,  and,  immediately  following  it,  stating 
that  one  of  the  counsel  said,  **The  defendant 
excepts,"  with  the  ground  of  exception,  in- 
cluding a  refusal  to  charge  as  requested  and 
exceptions  to  the  charge  as  delivered,— suffi- 
ciently shows  that  exceptions  to  the  charge  were 
seasonably  taken.  Findtay  v.  Pertz  (C.  C. 
App.  6th  C.)  188 

8.  Forty  days  after  the  expiration  of  the 
trial  term  may  be  allowed  by  the  court  at  such 
term  for  filing  a  bill  of  exceptions.  Id. 

4.  A  deposition  attached  to  a  bill  of  exceptions 
odIv  by  placing  it  between  the  pasteboard  back 
and  the  stenographer's  report,  although  held 
with  sufficient  tenacity  to  retain  its  place,  but 
not  marked  as  an  exnibit  or  identified  by  the 
trial  judge  or  the  stenographer  or  any  one  else, 
will  not  be  treated  as  part  of  the  bill  of  excep- 
tions. Lake  Erie  &  W.  R,  Co.  v,  Mackey 
<Ohio)  757 

5.  Nothing  but  the  amount  is  in  question, 
on  appeal,  where  the  plaintiffs  asked  permis- 
sion to  pay  the  amount  due,  and  the  defend- 
ants asked  that  they  be  required  to  pay  the 
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amount  due.    Randall  v.  National  Bldg,  Loan 
&  P,  Union  (Neb.)  188 

6.  Only  errors  of  which  the  appellant  com- 
plains can  be  considered  on  app^l.  Dennis 
v.  Caughlin  (Nev.)  781 

7.  The  question  of  the  rate  at  which  execu- 
tor's commissions  should  be  computed  cannot 
be  raised  for  the  first  time  on  appeal.  Re 
RickefB  Estate  (Mont. )  622 

8.  The  New  York  court  of  appeals  will  not 
reverse  a  determination  of  a  matter  of  fact 
which  is  supported  by  some  evidence,  in  case 
of  a  certiorari  to  review  an  assessment  for 
taxes.  People,  Becker- Jones-JetoeU  Mill,  Co.  v. 
Barker  (N.  Y.)  898 

9.  A  general  verdict  in  a  case  where  there 
are  several  material  issues  tried  cannot  be  up- 
held if  the  jury  are  given  an  erroneous  charj^ 
upon  any  one  "of  them.  Funk  v.  St.  Paul  CUy 
R,  Co.  (Minn.)  g  208 

10.  Comment  upon  the  testimony  by  the 
court,  to  the  effect  that  there  is  nothing  to 
show  that  lumber  was  set  on  fire  by  sparks 
from  a  boat,  when  there  is  no  attempt  to  prove 
any  other  cause  of  the  fire  and  several  wit- 
nesses have  sworn  to  seeing  sparks  from  the 
boat  falling  upon  the  lumber,  although  the 
court  allowed  the  case  to  go  to  the  jury,— re- 

auires  reversal  of  a  judgment  on  a  verdict  for 
le  defendant.    Burrows  v.  Delta  Transp.  Co. 
(Mich.)  468 

11.  Sustaining  a  demurrer  to  one  paragraph 
of  an  answer  is  not  cause  for  reversal,  if  the 
appellant  could  avail  himself  of  the  same  de- 
fense under  the  paragraph  remaining.  Wohl- 
fordy.  Citizens^  Bldg.  L.  d  Sav.  Asso.  (Ind.) 

177 

12.  A  decision  will  not  be  reversed  merely 
because  a  seemingly  pertinent  question  was  ex- 
cluded, if  it  is  not  shown  what  the  party  pro- 
posed to  prove.      Hickman  v.    Qreen  (Mo.) 

89 
18.  A  judgment  upon  a  verdict  for  a  lump 
sum  of  damages  and  interest  will  not  be  modi- 
fied to  exclude  the  interest,  which  is  found  to 
be  erroneous,  but  a  reversal  is  necessary.  King 
V.  Southern  P.  Co.  (Cal.)  755 

14.  Any  clerical  mistake  in  the  amount  for 
which  a  judgment  is  entered  in  the  Illinois 
appellate  court  may  be  corrected  in  the  su- 
preme court,  where  there  is  sufficient  in  the 
record  and  on  the  face  of  the  judgment  itself 
to  show  the  correct  amount  JBelford  v.  Wood- 
ward (lU.)  698 
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16.  YariaDce  In  a  suit  upon  a  judgment  al- 
lege to  be  simply  for  a  sum  of  money,  in  that 
the  judgment  proved  is  payable  in  gold  coin, 
does  not  constitute  cause  for  reversal,  where 
the  judgment  recovered  thereon  contains  no 
direction  for  payment  in  any  particular  kind 
of  money.    Bdf<yrd  v.  Woodward  (111.)  598. 

16.  The  cost  of  bringing  up  superfluous 
matter  will  be  taxed  against  the  party  at  whose 
instance  it  was  added  to  the  brief  of  evidence. 
PuUman'B  Palace  Car  Co.  v.  Martin  (Gte.)  498 

NOTBS  AND  BrTEFB. 

Appeal;  remission  of  excess  in  judmnent. 
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APPROACH.    See  Eminent  Domain,  8. 

APPROPRIATIONS.  See  also  Stat- 
utes, 10. 

1.  Factory  inspectors  provided  for  in  111. 
Act  June  17,  1898,  are  state  officers  or  officers 
of  the  government,  within  the  provision  of  111. 
Const,  art.  4,  §  16,  providing  that  bills  making 
appropriations  for  the  pay  of  members  and  of- 
ficers of  the  general  assembly  and  for  the  sal- 
aries of  the  officers  of  the  government  shall 
contain  no  provisions  on  any  other  subject. 
lUtchie  V.  PeopU  (111.)  79 

2.  A  statute  regulating  factories  and  provid- 
ing for  the  appointment  of  factory  inspectors 
is  not  invalidated  by  the  inclusion  within  it  of 
an  appropriation  for  the  salaries  of  such  in- 
spectors, under  111.  Const,  art.  4,  §  16,  declar- 
ing that  appropriation  bills  for  the  salaries  of 
government  officers  shall  contain  no  provision 
on  any  other  subject,  as  such  appropriation  is 
merely  subordinate  to  the  main  purpose  of 
regulating  factories.  Id, 

ARREST.    See  Carriers,  8. 

ASSAULT.    See  Carriers,  7. 

ASSESSMENT.  See  Building  and  Loan 
Associations,  8-6;  Judgment,  6;  Judi- 
cial Sale,  1. 

ATTACHMENT.  See  also  Conflict  of 
Laws,  1,  2. 

1.  That  a  nonresident  creditor  has  exhausted 
his  remedy  against  his  debtor  in  the  state  of 
his  residence,  so  as  to  be  enabled  to  take  ad- 
vantage of  Mill.  &  V.  (Tenn.)  Code.  S  5040, 
permitting  him  to  subject  property  in  Tennes- 
see to  the  payment  of  his  claim,  is  shown  by 
the  fact  that  the  property  of  the  debtor  in  the 
state  of  his  residence  has  been  placed  in  the 
possession  of  a  receiver  under  a  statute  forbid- 
ding interference  with  it.  Commercial  Nat. 
Bank  v.  IfatherweU  Iron  d  8.  Co.  (Tenn.)  164 

2.  A  nonresident's  shares  of  stock  in  a  for- 
eign corporation  cannot  be  reached  by  attach- 
ment in  a  state  where  the  corporation  is  doing 
business,  although  its  officers  are  also  in  such 
state.  Ireland  v.  Globe  Milling  d  B.  Co.  (R. 
L)  429 

8.  Property  of  one  i^rtner  in  a  law  firm 
cannot  be  attached  for  failure  of  his  copartner 
to  account  for  money  collected  under  contract 
made  by  the  latter  in  the  firm  name,  but  in  his 
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own  purely  personal  transaction  and  without 
the  knowledge  of  the  other  partner  that  the 
firm  would  make  such  collection  free  of  charge. 
Davis  V.  Dodson  (Ga.)  496 

ATTAINDER.    See  Descent  and  Distri- 
bution, 1. 


ATTORNEY  GENERAL. 

Warranto,  8. 


See    Quo 


ATTORNEYS.    See  also  Attachment,  3; 
Sbt-Opp  and  Counterclaim. 

1.  It  is  not  within  the  scope  of  the  business 
of  a  law  partnership  to  collect  choses  in  action 
without  charing  for  services  rendered  in  so 
doing,— especially  by  virtue  of  an  agreement 
made  by  one  member  as  part  of  an  individual 
transaction  for  his  own  benefit  only.  Datis  v. 
Dodaon  (Ga.)  496 

2.  The  substitution  of  an  attorney  for  a  cor- 
poration, in  a  proceeding  to  restrain  a  receiver, 
cannot  be  prevented  bv  the  prior  attorney  on 
the  ground  of  disqualification  by  reaaoo  of  bis 
relations  to  the  receiver,  so  long  as  the  parties 
do  not  object.  Ptsople's  Borne  8av.  Bank  v. 
San  Frandseo  Super.  Ci,  (Cal.)  844 

ATTORNEYS'   FEES.    See  Bills  and 
Notes,  8;  Conbtitutionai.  Law,  28. 

Notes  and  Briefs. 

Attorneys'  fees;  constitutionality  of  provi- 
sion for.  387 

BAILMENT.   See  Carriers;  Ihnkekperbl 
Notes  and  Briefs. 

Bailment;  conversion  of  coin  by  bailee,  see 
Contracts. 

Liabilitj^  of  bailee  for  wrongful  appropria- 
tion of  thing  bailed: — in  general;  where  serv- 
ant has  no  duty  in  respect  to  thing  bailed; 
where  servant's  duties  give  him  some  control 
of  thing  bailed;  goods  not  in  possession  of  mas- 
ter; effect  of  statute;  ratification;  special  con- 
tract. 92 

BANKS. 

1.  A  bank  with  which  a  draft  is  deposited 
for  collection  discharges  its  duty  by  transmit- 
ting it  in  due  season  to  a  suitable  agent  at  the- 
residence  of  the  drawee,  with  necessary  instruc- 
tions, and  is  not  liable  for  losi  occasioned  bv 
the  nejBjligence  or  default  of  the  latter,  as  such 
collectmg  agent  becomes  the  agent  of  the  bolder 
of  the  draft,  and  not  of  the  bank  with  which 
it  is  deposited  for  collection.  Waterloo  MiUing 
Co.  V.  KuenHer  (111.)  7U 

2.  Worthless  drafts  received  by  a  bank  with 
which  paper  was  deposited  for  collection,  from 
a  collecting  bank  to  which  the  paper  was  sent, 
and  thereupon  credited  to  the  depositor,  with- 
out knowledge  of  the  insolvency  of  the  collect- 
ing agent,  do  not  change  the  rule  that  the  de- 
positor must  bear  the  k)ss,  since  the  rights  of 
the  parties  arc  the  same  as  if  the  worthless 
drafts  had  been  deposited  by  him.  Id. 

8.  The  retention  of  worthless  drafts  after 
knowledge  of  the  insolvency  of  the  drawer,  bv 
a  bank  which  has  received  them  as  proceeds 
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of  paper  forwarded  for  collectioD  and  credited 
to  the  depositor  before  leamiog  of  such  insolv- 
ency, and  the  subsequent  proof  of  a  claim  on 
the  drafts  by  the  bank  in  its  own  name,  and 
the  receipt  of  a  dividend  thereon  from  the  re- 
ceiver of  the  drawer, — do  not  relieve  the  de- 
positor from  liability  to  the  bank  for  the  loss 
sustained  on  the  balance  of  the  drafts.         Id, 

4.  No  equitable  lien  exists  upon  funds  of  a 
bank  in  the  hands  of  a  receiver,  in  favor  of  one 
who  deposited  money  in  the  bank  for  a  special 
purpose,  if  the  bank  was  permitted  to  use  the 
money  in  the  course  of  its  regular  business,  so 
that  no  part  of  it  can  be  identified  in  the  re- 
ceiver's nands.  Muhlenberg  v.  Northtoest  Loan 
db  T.  Co.  (Or.)  667 

5.  Public  moneys  placed  by  general  deposit 
in  a  bank  do  not  establish  a  trust  in  the  estate 
of  the  banker  on  his  insolvency,  except  so  far 
as  they  can  be  traced  into  some  specific  fund 
or  property.    StaU  v.  Foster  (Wyo.)  226 

6.  Money  remaining  in  the  vaults  of  a  bank 
and  on  deposit  by  it  in  other  banks  when  the 
banker  becomes  insolvent  will  be  held  to  con- 
stitute part  of  a  trust  fund  of  greater  amount, 
which  had  been  received  by  the  banker;  but 
it  is  otherwise  with  commercial  paper  repre- 
senting loans  made  by  him  before  assign- 
ment. Id, 

Notes  and  Briefs. 

Banks;  liability  as  to  collections.  795 

BICYCLES.    See  also  Informers.  , 

1.  One  riding  a  bicycle  on  a  sidewalk  or 
footway  incurs  the  penalty  provided  by  Pa. 
Act  May  7,  1889,  against  driving  any  horse  or 
any  other  animal  upon  such  walk,  by  virtue 
of  the  Act  of  April  23,  1^89,  declaring  that 
bicycles  and  persons  using  them  are  entitled 
to  the  same  rights  and  subject  to  the  same  re- 
strictions as  are  prescribed  in  case  of  persons 
using  carriages  drawn  by  horses.  Com,  v. 
Farreat  (Pa.)  866 

2.  The  fact  that  a  sidewalk  was  on  land  ap- 

gropriated  by  a  turnpike  company,  and  had 
een  constructed  and  kept  up  by  the  turnpike 
company,  aided  by  contributions  from  village 
residents,  does  not  exempt  it  from  the  provi- 
sions of  Pa.  Act  1889  prohibiting  the  use  of 
such  walks  by  persons  riding  bicycles.  Id. 
8.  The  consent  of  a  turnpike  company  to 
the  use  by  bicyclers  of  a  sidewalk  established 
alongside  the  highway  and  on  land  appro- 
priated by  the  com  pan  v  cannot  make  such  use 
lawful  under  Pa.  Act  1889  prohibiting  the  use 
of  bicycles  on  sidewalks.  Id, 

4.  The  unlawful  use  of  a  sidewalk  by  bi- 
cyclers for  a  time  without  complaint  cannot 
avail  as  a  defense  to  the  prosecution  ot  a  per- 
son for  such  oflFense.  Id, 

Notes  and  Briefs. 

Bicycles;  as  carriages;  riding  on  sidewalk. 
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BILLS  AND  NOTES.  See  also  Bonds,  8; 
Contracts,  2,  8,  9;  Mortgage,  1,  2; 
Pleading,  4;  Usury,  1. 

1.  A  subsequent  promise  to  pay  will  not 
bind  an  indorscr  who  has  been  released  by  lack 
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of  notice,  unless  supported  by  a  consideration. 
Sehree  Deposit  Bank  v.  Moreland  (Ky.)        305 

2.  A  failure  of  the  holder  of  a  promissory 
note  to  present  for  payment,  or  to  give  notice 
of  nonpayment,  discharges  the  indorser  from 
liability.     Patillo  v.  Alexander  (Ga.)  616 

3.  A  guarantv  of  attorneys'  fees  "up  to  10 
per  cent,  if  this  note  has  to  be  collected  by 
law,  on  its  prompt  payment,"  without  other 
indorsement,  made  for  the  purpose  and  in  the 
course  of  negotiation,  makes  the  payee  liable 
as  an  indorser  with  a  superadded  liability  for 
such  reasonable  sums,  not  exceeding  10  per 
cent,  as  might  be  expended  for  attorney's  fees 
by  the  holder  in  the  collection  of  the  note.    Id. 

BONA      FIDE      PURCHASER.     See 

Vendor  and  Purchaser,  1. 

BONDS.    See   also   Interest,    2;    Mort- 
gage, 8,  4. 

1.  Corporate  bonds  secured  by  mortgage 
and  payable  to  bearer  are  so  far  negotiable 
that  the  holder  may  maintain  an  action  thereon 
in  his  own  name.  American  Nat.  Bank  v. 
American  Wood  Paper  Co.  (R.  L)  108 

2.  That  a  statute  giving  a  title  by  delivery 
and  a  right  of  action  to  the  holder  of  negotia- 
ble paper  in  terms  applied  only  to  promissory 
notes  will  not  prevent  the  courts  from  recog- 
nizing corporate  bonds  as  negotiable.  Id. 

8.  Thati  a  bond  is  payable  ten  years  after 
date  or  sooner  after  five  years  does  not  destroy 
its  negotiability.  Id, 

4.  A  holder  of  corporate  bonds  secured  by 
mortgage  is  not  given  a  present  right  of  action 
for  the  principal  of  the  bonds  upon  default  in 
payment  of  interest,  by  the  fact  that  the  mort- 
gage provides  that  upon  default  the  holder 
of  one  third  of  the  amount  of  bonds  may  re- 
quire a  sale  of  the  property,  and  the  ''bonds 
shall  forthwith  become  due  and  payable."    Jd. 

5.  Municipal  bonds  cannot  be  made  paya- 
ble "in  gold  coin  of  the  United  States  of 
America  of  the  present  standard  of  weight  and 
fineness,"  where  a  statute  provides  that  such 
bonds  shall  be  payable  "in  gold  coin  or  lawful 
money  of  the  United  States."  Skinner  v. 
Santa  Rosa  {Cb,].}  512 

6.  The  terms  and  conditions  of  municipa. 
bonds,  which  the  statute  requires  to  be  stated 
in  a  notice  of  election,  including  those  as  to 
rate  of  interest  and  the  tax  levy  required  for 
payment  thereof,  must  substantially,  follow 
those  stated  in  such  notice.  *         Id. 

BOUNDARIES. 

1.  A  body  of  water  having  well-defined 
shores  and  no  current,  lying  entirely  in  the 
state  of  Iowa  i-  of  a  mile  from  the  main  channel 
of  the  Mississippi  river,  and  forming  no  part 
of  that  river  for  the  purposes  of  navigation,  is 
within  the  provisions  of  Iowa  Acts  28  Gen. 
Assem.  chap.  84,  against  the  use  of  seines  in 
the  waters  of  that  state,  and  is  not  within  the 
exception  of  boundary  waters,  over  which  the 
state  has  not  exclusive  jurisdiction.  State  v. 
Eaug  (Iowa)  890 

2.  A  conveyance  of  land  situated  upon  a 
navigable   stream,  the   description  being  by 
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courses  and  distances  from  a  fixed  monumeot, 
and  establishing  a  boundary  line  coincident 
with  the  line  of  navigation,  conveys  the  grant- 
or's title  as  far  as  the  thread  of  the  stream. 
Lake  Share  d  M.  8.  R.  Co,  v.  Pto«(Ohio)    52 

Notes  and  Briefs. 

Boundaries;  by  low-water  mark  589 

Of  state  by  river.  890 

On  navigable  waters.  53 

BRIDGES.     See    Eminent     Domain,    8; 
Taxes,  7,  11. 12;  Notes  and  Bbiefs. 

BROKERS.    See  also  Evidence,  28. 

1.  The  right  of  a  broker  to  commissions  on 
a  contract  the  signature  of  which  he  has  pro- 
cured is  not  affected  by  the  fact  that,  as  agent 
for  the  buyer,  he  sul]^equently  seeks  to  pro- 
cure from  the  seller  some  modification  of  the 
terms  of  sale.    Fairly  v.  Wappoo  Mills  (S.  C) 

215 

2.  The  recovery  of  commissions  by  a  broker 
is  not  prevented  by  failure  to  procure  a  license 
under  an  ordinance  imposing  a  penalty  for 
fluch  failure,  where  the  object  of  the  ordinance 
is  simply  to  enforce  payment  of  a  tax.         Id. 

BUILDING   AND   LOAN    ASSOCIA. 
TIONS.    See  also  Receivers,  2. 

1.  The  members  of  a  building  association, 
both  borrowers  and  non borrowers,  must  assist 
in  bearing  its  losses.  Eversmann  v.  tkJimitt 
(Ohio)  184 

2.  A  borrowing  member  of  a  building  asso- 
ciation is  not  entitled  to  cancelation  of  the 
mortgage  given  to  secure  the  loan,  until  the 
dues  paid  and  the  dividends  declared  and  not 
paid  equal  the  par  value  of  his  shares.        Id. 

8.  A  borrowing  member  of  a  building  asso- 
ciation whose  mortgage  stipulates  for  the  pay- 
ment of  such  ''assessments"  as  may  be  levied 
on  him  as  a  member  is  liable  for  a  pro  rata 
assessment  on  the  members,  made  by  a  re- 
iseiver  in  insolvency  of  the  associatioo.         Id. 

4.  An  assessment  on  stock  in  a  building  and 
toan  association,  for  the  purpose  of  covering 
losses  and  equalizing  the  members,  so  that  they 
may  all  go  out  at  the  final  close  on  an  equal 
footing,  is  within  the  liabilities  of  a  member 
upon  a  note  and  mortgage  which  include  a  pro- 
vision for  the  payment,  not  only  of  instal- 
ments of  dues,  but  of  any  fees  or  assessments. 
Wohlford  V.  Citizens*  Bldg.  L.  <St  Sav.  Asso. 
(Ind.)  177 

5.  An  assessment  to  cover  losses  and  equal- 
ize members  is  properly  made  by  the  board  of 
directors  of  a  building  and  loan  association, 
instead  of  by  the  association  as  a  whole,  under 
a  statutory  provision  that  the  business  of  the 
association  shall  be  managed  by  a  board  of  di- 
rectors. Id. 

6.  A  formal  acceptance  in  writing  of  the 
provisions  of  Ind.  Act  1885.  which  expressly 

,  grants  to  building  and  loan  associations  power 
to  make  assessments  or  stock  calls  to  cover 
losses,  is  not  necessarv  in  order  that  such  an 
association  may  exercise  the  enlarged  powers 
granted  by  that  statute,  including  the  power 
to  mabe  an  assessment  to  cover  losses  and 
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thereby  equalize  members,  so  that  all  at  the 
close  may  go  out  on  an  equal  footing.         Id. 

7.  Forfeiture  of  stock  in  a  building  and  loaa 
association  for  failure  to  make  required  pay- 
ments, if  it  is  authorized  bv  the  contract  of  the 
parties,  the  rules  and  regulations  and  by  laws 
of  the  association,  and  the  statute  under  which 
it  is  created,  cannot  be  relieved  against;  and 
the  mortgage  given  bv  such  member  may  be 
foreclosed  lor  the  full  amount  of  his  original 
loan,  with  interest,  without  any  abatement 
for  the  value  of  the  stock  or  for  payments 
made  by  him  thereon.  Sovthern  Bldg.  d  L 
Asso.  V.  Anniston  Loan  d  T.  Co.  (Ala.)  130 
But  see  contra  below. 

8.  The  application  upon  a  mortgage  to  a 
building  and  loan  association,  of  payments 
made  by  the  mortgagor  upon  his  shares  of  stock 
in  the  association,  which  were  declared  for- 
feited after  default,  must  be  allowed  on  fore- 
closure of  the  mortgage,  notwithstanding  a 
rigid  provision  in  his  contract  that  his  mem- 
bership and  all  sums  theretofore  paid  should 
be  forfeited  in  case  of  default;  and  a  claim  that 
the  loan  and  membership  are  separate  and  dis- 
tinct contracts  cannot  be  sustained  after  the 
termination  of  tbe  membership  and  the  matu- 
rity of  the  loan  by  an  election  to  foreclose. 
Randall  v.  National  Bldg.  A,  d  P.  Union 
(Neb.)  183 

9.  The  monthly  payments  for  subscriptions 
to  the  shares  of  a  building  and  loan  associa- 
tion, which  have  been  pledged  as  collateral 
security  for  a  loan  secured  by  mortgage,  in 
which  interest  and  dues  are  consolidated, 
should  be  applied  upon  the  mortgage  in  deter- 
mining whether  that  has  been  paid,  when  tbe 
association  is  in  the  hands  of  a  receiver.  Bvisl 
V.  Bryan  (S.  C.)  127 

10.  Stock  payments  by  a  borrowing  member 
of  a  building  and  loan  association  are  not  ipso 
facto  credits  upon  his  indebtedness,  so  as  to 
reduce  pro  tanto  the  amount  due  on  his  mort- 
gage, but  a  borrower  may  elect  to  have  pay- 
ments on  account  of  stock  applied  upon  his  in- 
debtedness to  the  association.  Randall  v. 
National  Bldg.  L.  d  P.  Union  (Neb.)  183 

11.  The  appointment  of  a  receiver  for  t 
building  and  loan  association  terminates  the 
contract  of  a  shareholder  who  is  also  a  bor- 
rower and  has  given  a  mortgage  to  secure  the 
loan,  so  that  he  is  not  liable  for  the  monthly 
dues  accruing  after  such  appointment.  Buitl 
V.  Bryan  (S.  C.)  127 

Notes  akd  Briefs. 

Building  and  loan  associations:  right  to  ap- 
ply payments  made  on  stock  in  a  building  azul 
loan  association  upon  a  mortgage  j^ven  for  a 
loan  by  the  same  member:~associat!on&  not 
protected  by  law;  payments  not  ipso  facto  &n- 
duction  of  the  mortgage;  right  of  third  persons 
to  require  the  application:  (a)  surety  for  bor- 
rower; {b)  purchaser  at  sheriff's  sale;  {c)  credit- 
ors or  assignees;  (d)  second  mortgagees;  asso- 
ciations on  the  terminating  plan;  rule  under 
changed  conception  of  loan  association;  right 
to  a  credit  of  profits;  forfeiture;  insolvency  of 
abandonment  of  scheme;  change  of  rules;  right 
of  third  person  to  resist  application;  effect  of 
special  agreement  190 


BcRDEN  OF  Proof — Cloud  on  Title. 
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Liability  of  advanced  member  of  building 
and  loan  association  to  assessment  for  losses: — 
decisions  proceeding  on  the  partnership  theory; 
the  original  loan  association  theory;  efifect  of 
rules  tor  provisions  in  mortgage;  chanare  of 
rules;' liability  as  members  after  release  of 
mortgage;  statutory  provisions.  177 

BURDEN  OF  PROOF.    See  Evidence. 

BURGLARY.    See  Homicide. 

BY-LAWS.    See  Corporations,  9,  10. 

CARRIERS.  See  also  Cash::  Contracts, 
4;  Damages,  1,  2;  Evidence,  18;  Fer- 
ries, 1. 

1.  The  relation  of  carrier  and  passenger  does 
not  exist  between  a  street-railway  company 
and  a  person  who  has  given  a  signal,  which 
is  seen  and  responded  to,  for  a  car  to  stop, 
but  who  is  struck  by  the  unexpected  swinging 
of  the  car  from  its  proper  track  on  to  a  switch 
track.  Donovan  v.  Hartfot'd  Street  R.  Co. 
(Conn.)  297 

2.  The  use  of  indecent  or  profane  language 
in  a  street  car,  which  constitutes  a  breiich  of 
the  peace  for  which  a  person  may  be  punished 
by  fine  or  imprisonment,  justifies  the  conductor 
jn  putting  the  offender  oflf  the  car.  Robinson 
V.  Rockland,  T,  d  C.  Street  R.  Co,  (Me.)    530 

3.  A  passenger  in  a  crowded  street  car  in 
which  there  are  many  ladies,  who  on  being  re- 
quested by  the  conductor  to  stop  swearing  de- 
nies hi»  guilt,  and  when  told  that  be  has  t)een 
profane  calls  the  conductor  "a  damned  liar," 
says  that  he  would  swear  as  much  as  he 
"damned  pleased,"  and  that  he  *' would  be 
God  damned  if  he  would  put  him  oflf  the  car," 
— should  be  ejected  from  the  car  even  if  the 
conductor  was  at  first  in  error  in  charging  him 
with  profanity.  Id. 

4.  Failure  to  pay  for  a  ticket  when  pur- 
chased because  of  haste  to  catch  a  train,  and 
the  acceptance  of  a  promise  to  pay  on  return, 
will  not  defeat  the  right  of  the  passenger  to 
recover  damages  for  ejection  because  the  ticket 
bears  a  prior  date.  ElM^worth  v.  Chicago,  B.  dk 
Q.  R.  Co.  (Iowa)  173 

5.  The  clause  ''continuous  passage  within 
one  day  of  date  of  sale"  on  a  railroad  ticket 
does  not  make  the  ticket  invalid  on  the  day  of 
sale  because  it  bears  a  prior  date.  Jd. 

6.  A  railroad  company  is  not  liable  for  in 
juries  received  by  a  passenger  from  an  acci- 
dental blow  by  one  of  its  employes  while  mak- 
ing a  playful  attempt  to  strike  another 
employe,  as  the  act  is  not  within  the  line  of 
his  employment.  Ooodloe  v.  Memphis  &  (\ 
R.  Co.  (Ala.)  729 

7.  An  uniustifiable  assault  upon  a  passen- 
ger by  a  railroad  employe  who  owes  him  the 
duty  of  protection  renders  the  carrier  respon- 
sible for  the  injuries  caused  thereby.  Atchison, 
r.  &  8.  F.  R.  Co.  V.  Uenry  (Kan.)  465 

8.  Illegal  arrest  without  a  warrant,  and 
false  imprisonment  of  a  passenger,  caused  by 
a  conductor  in  charge  of  the  train  on  which  he 
was  riding,  while  acting  in  the  line  of  his  em- 
ployment, render  the  carrier  liable.  Id. 
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9.  For  such  a  sum  of  money  and  such  arti- 
cles as  a  passenger  might  for  her  personal  con- 
venience and  adornment  appropriately  carry 
with  her  in  a  sleeping  car,  if  stolen  by  an  eni- 
ploy^  while  the  passenger  was  under  his  pro- 
tection, the  sleeping-car  company  is  liable. 
Pullman's  Palace  Car  Co.  v.  Martin,  (€te.)  498 

10.  A  common  carrier  who  does  not  know, 
or  have  good  reason  to  know,  that  barrels  re- 
ceived by  him  for  shipment  contain  short  lob- 
sters, is  not  liable  for  receiving  them,  under 
Me.  Laws  1889,  chap.  292,  g  2,  making  it 
unlawful  to  catch  or  "possess  for  any  pur- 
pose" between  specified  dates  any  lobster  less 
than  lOi  inches  long.     StaU  v.  8wett  (Me.)  714 

11.  A  contract  to  give  all  the  traflic  of  certain 
mines  and  furnaces  and  of  a  railroad  therefrom 
at  reasonable  rates  to  another  and  connecting 
railroad,  which  furnishes  aid  to  develop  the 
business,  is  not  vitra  vires  or  in  violation  of 
Pa.  Const,  art.  17.  ^55  I,  3,  4.  requiring  rail- 
roads to  carry  each  other's  traflBc  witliout  dis- 
crimination, and  prohibiting  discrimination  iu 
transportation  for  individuals,  and  prohibiting 
the  consolidation  of  parallel  and  competing 
roads.  Bald  Eagle  VaUei/  R.  Co.  v.  Nittanv 
Valley  R.  Co.  (Pa.)  423 

Notes  and  Briefs. 

Carriers;  effect  of  ticket;  remedy  for  wrong- 
ful expulsion.  173 
Liability  for  assault  on  passenger.            466 
Person  waiting  for  street  car  as  a  passenger. 

298 
Theft  of  property  in  sleeping  car.  493 

Action  against,  by  shipper  of  goods.        578 

CASE. 

A  shipper  of  goods  may  maintain  an  action 
on  the  case  against  the  carrier  for  their  negli- 
gent injury,  where  they  were  sold  and  shipped 
subject  to  the  payment  of  a  draft  against  the 
bill  of  lading,  the  shipper  guaranteeing  pay- 
ment of  freight,  although,  when  notified  of 
the  injury,  he  refused  to  give  directions  as  to 
their  disposition  on  the  ground  that  he  no 
longer  had  title,  if  the  carrier  did  not  act  upon 
such  claim  to  his  prejudice.  Spence  v.  Norfolk 
db  W.  R  Co.  (Va.)  578 

CHAMPERTY.    See  Cloud  on  Title. 

CHARITIES.    See  Taxes,  4. 
Notes  and  Briefs. 
Charities;  what  constitute.  604.  798 

CHURCH.    See  Relioioub  Societies. 


CIGAR        MAKERS'        UNION. 

Thade-mark,  Notes  and  Briefs. 


See 


CITIZEN.    See  Constitutional  Law,  7. 

CLOUD  ON  TITLE. . 

A  deed  or  other  instrument  purporting  to 
convey  land,  that  shows  upon  its  face  that  the 
grantors  therein  were  out  of  possession  of  the 
land  granted  at  the  time  of  its  execution, 
and  that  such  land  at  the  time  was  adversely 
56 
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held  by  another,  is  void  upon  its  faoe,  as  to 
such  adverse  occupant,  and.  as  to  biro,  does 
not  create  such  a  cloud  upon  bis  title  as  will 
authorize  iheinterposiiion  of  a  coun  of  equiiy 
on  his  behalf  for  its  removal.  Reyes  v.  Middle- 
ton  (Fla.)  ^6 


Notes  and  Briefs. 
Cloud;  power  of  equity  to  remove. 
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COIN.    See    Bonds.   5;    Judgment.    1,   2. 
Notes  and  Buieps. 

COLLECTION.    See  Bankh.  1-3. 

COLLEGES.    See  also  Corporations,  1; 
Quo  Warranto,  3,  4. 

Admission  Into  the  Kansas  State  University 
is  made  free  by  statute,  and  the  board  of 
regents  has  no  power  to  collect  a  fee  of  $5 
or  any  oUier  fee  for  the  use  of  the  library,  or 
to  exclude  students  from  the  use  of  the  library 
for  the  nonpayment  of  such  fee.  State,  Lit- 
tle, V.  Regents  of  UniverHty  (Kan.)  378 

COMMERCE.    See  also  Taxes,  12. 

1.  A  slate  statute  requiring  all  vessels  using 
wood  for  fuel  while  navigating  waters  of  the 
state  to  be  provided  with  suitable  fire  screens 
does  not  conflict  with  acts  of  congress  or 
regulations  of  supervising  inspectors,  and  is 
not  an  interference  with  interstate  commerce. 
BurrmDS  v.  Delta  Transp.  Co.  (Mich.)         468 

2.  A  license  tax  on  the  right  to  operate  a 
branch  railroad  in  a  city  cannot  be  imposed  by 
the  city,  where  this  branch  is  part  of  an  inter- 
state line  of  railroad.  8(in  Bernardino  v. 
Southern  P.  Co.  (Cal.)  827 

3.  An  ortiinance  imposing  a  license  on  hawk- 
ers and  peddlers  does  not  interfere  with  inter 
state  commerce  in  the  case  of  a  peddler  of 
chairs  imported  into  the  state  before  his  em- 
ployment begins,  even  though  the  sale  by  him 
is  conditional  and  the  title  remains  in  the  for- 
eicm  owner.     South  Bend  v.  Martin  (Ind.) 

^  581 

Notes  and  Briefs. 

Commerce;  interstate,  as  affected  by  license 

tax.  827,  532 

Game  laws  as  affecting.  715 

COMMISSIONERS.       See   Courts,     1: 
Mandamus,  2. 

COMMISSIONS.    See  Brokers. 

COMMON  LAW.    See  Evidence,  6. 

CONFLICT  OF  LAWS. 

1.  Mill.  &  V.  (Tenn.)  Code,  §  5040.  provid 
■  ing  that  residents  of  other  slates,  having  ex- 
hausted their  remedies  there  against  debtors 
residing  in  such  states,  may  subject  to  the  sat 
isfaction  of  their  claims  property  situated  in 
Tennessee,  gives  such  creditors  a  remedy  to  the 
same  extent  and  in  the  same  manner  and  with 
the  same  priority  as  a  citizen  of  Tennessee. 
Commercial  Nat.  Bank  v.  Motherwell  Iron  dt 
S.  Co.  (Tenn.)  164 
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2.  A  statute  making  a  judgment  confessed 
by  a  corporation,  after  a  petition  has  been  filed 
for  its  dissolution,  void  as  against  the  receiver 
and  creditors,  is  not  effective  to  control  the  dis- 
position of  property  attached  according  to  the 
laws  of  another  state  under  such  judgment. 

Id. 

8.  Applications  for  insiirance  sent  by  mail 
to  another  state,  where  they  are  passed  upon 
and  accepted,  and  in  which  policies  are  dated 
and  signed  and  then  mailed  to  the  insured,  are 
governed  by  the  laws  of  that  state,  so  as  to  be 
unaffected  by  statutes  at  the  residence  of  the 
insured  prohibiting  insurance  bj'  unauthorized 
foreign  companies.  State  Mat.  F.  Ins.  Co.  v. 
Brinkley  State  dt  H.  Co.  (Ark.)  112 

Notes  and  Briefs. 

Conflict  of  law;  as  to  insolvency  proceedings. 

164 

CONSIGNOR.    See  Trusts,  2. 

CONSTITUTIONAL  LAW.  See  also 
Commerce;  Courts,  2:  Eminent  Do 
main;  Executors  and  Admin istratobs. 
3;  License,  8;  Officers,  2;  ScnooLfi,  1. 

1.  The  provision  of  the  Illinois  constitution 
prohibiting  municipalities  from  making  dona 
tions  to  private  corporations  is  self-executing, 
and  operated  as  paramount  law  from  the  adop- 
tion of  the  constitution.  Washington ian  Home 
V.   Chicago  aw.)  7^ 

2.  A  practical  construction  of  a  state  coosti 
tution  for  nearly  forty  years  will  be  conclusive 
of  its  meaning  when  that  would  otherwise  be 
doubtful.     French  V.  State,  IJarley {lud.)    113 

3.  A  statutory  provision  on  the  subject  of 
usury  must  be  presumed  to  have  Yyeen  adopted 
with'  reference  to  an  existing  custom  which 
permitted  interest  to  be  taken  in  advance. 
Bank  of  Newport  v.  Cook  (Ark.)  761 

4.  Associating  with  the  governor,  the  au 
ditor,  treasurer,  secretary  of  state,  and  attor 
ney  general,  as  a  board  for  the  purpose  of 
electilig  prison  directors,  is  not  an  unconstitu- 
tional  commingling  of  executive  with  admin^ 
istrative  oflScers  in  vi#ation  of  the  provision 
separating  the  powers  of  government  into  three 
departments,  the  legislative,  executive,  and 
judicial,  but  including  the  administrative  in 
the  executive  department.  French  v.  Staie^ 
Harley  (Ind.)  US 

5.  A  statute  is  not  an  ex  past  facto  law  be^ 
cause  it  abrogates  the  provision  existing  when 
an  offense  was  committed,  that  the  accused 
may  secure  a  change  of  magistrate  or  place  of 
preliminary  examination  upon  his  affidavit  of 
belief  of  the  prejudice  of  the  magistrate  before 
whom  he  is  brought  for  examination.  Peopfe, 
Chandler,  v.  McDonald  (Wyo.)  i^ 

6.  The  courts  cannot  declare  a  statute  un- 
constitutional and  void  solely  on  the  ground  of 
unjust  and  oppressive  provisions,  or  because 
it  is  supposed  to  violate  the  natural,  social,  or 
political  rights  of  a  citizen,  unless  such  in- 
justice is  prohibited  or  such  rights  guaranteed 
or  protected  by  the  constitution.  Burrott^  v. 
V.  Delta  Transp.  Co.  (Mich.)  468 

7.  The  legislature  in  undertaking  to  impose 
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an  UDreasonable  and  unnecefiisary  burden  upon 
any  one  citizen  or  class  of  citizens  iranscends 
the  authority  entrusted  to  it  by  the  eonsiitution, 
althouifh  it  imposes  the  same  burden  upon  all 
other  citizens  or  class  of  citizens.  Ritrhie  v. 
Pe^pU  (111.)  79 

8.  The  rijiht  to  make  contracts  is  inherent 
and  inalienable  under  111.  Const,  art.  2,  §  1, 
declaring  that  all  men  are  by  nature  free  and 
independent  and  have  certain  inherent  and  in- 
alienable rights,  among  which  are  life,  libert,^, 
and  the  pursuit  of  happiness;  and  any  attempt 
to  unreasonably  abridge  it  is  unconstitutional. 

Id. 

9.  While  the  right  to  contract  may  be  subject 
to  limitations  growing  out  of  the  duties  which 
the  individual  owes  to  society,  the  public,  or 
the  government,  the  power  of  the  .legislature 
to  limit  such  right  must  rest  upon  some  rea- 
sonable basis,  and  cannot  be  arbitrarily  exer- 
cised. »  Id. 

10.  A  statute  prohibiting  the  employment 
of  females  in  any  factory  or  workshop  more 
than  eight  hours  a  day  is  unconstitutional  as  a 
purely  arbitrary  restriction  upon  the  funda- 
mental right  of  the  citizen  to  control  his  or  her 
own  time  and  faculties,  and  a  substitution  of 
the  legislative  judgment  for  that  of  the  em- 
ployer and  employe  in  a  matter  about  which 
they  are  competent  to  agree  with  each  other. 

hi. 

11.  The  constitutional  right  to  acquire,  pos- 
sess, and  protect  property  prevents  making 
a  man  liable  for  the  acts  and  engagements  of 
strangers  over  whom  he  has  no  control.  Diir- 
kin  V.  Kingaton  Coal  Co.  (Pa.)  808 

12.  The  im]M)sition  of  liability  on  a  mine 
owner  by  Pa.  Act  1891,  art.  17,  for  the  failure 
of  a  certified  foreman,  whom  he  is  compelled 
to  employ,  and  with  whose  acts  he  cannot  inter- 
fere,and  whose  duties  are  prescribed  by  the  act, 
to  comply  with  those  duties,  is  unconstitutional 
and  void.  Id. 
Police  power. 

13.  The  police  power  of  the  state  is  that 
power  which  enables  it  to  promote  the  health, 
comfort,  safety,  and  welfare  of  society. 
mtrhie  v.  People  (111.)  79 

14.  Statutes  passed  in  pursuance  of  the 
police  power  of  the  state  must  not  conflict 
with  the  conslitutiou,  and  must  have  some 
relation  tf)  the  end  sought  to  be  accomplished; 
and  where  their  ostensible  object  is  to  secure 
the  public  comfort,  welfare,  or  safety  they 
must  appear  to  be  adapted  to  that  end,  and 
cannot  invade  the  rights  of  person  and  prop 
erty  under  the  guise  of  a  police  regulation 
where  they  are  not  such  in  fact.  Id. 

16.  A  statute  prohibiting  the  employment  of 
women  in  factories  or  workshops  for  more 
than  eight  hours  a  day  cannot  be  sustained  as 
u  police  regulation  for  the  promotion  of  the 
public  health,  on  the  ground  that  it  is  designed 
to  protect  women  on  account  of  their  sex  and 
physique,  as  sex  is  no  bar  under  the  Illinois 
constitution  or  laws  to  the  right  to  contract, 
and  the  mere  fact  of  sex  will  not  justify  the 
exercise  of  the  police  power  for  the  purpose  of 
limiting  the  exercise  of  such  rights  by  a 
woman,  unless  there  is  some  fair,  just,  and 
reasonable  connection  between  such  limitation 
29  L.  R.  A. 


and  the  public  heflltb,  safety,  or  welfare;  and 
there  is  no  reasonable  ground  why  a  woman 
should  be  deprived  of  the  ri^ht  to  determine 
for  herself  how  many  hours  during  each  day 
she  can  and  may  work  in  an  employment  con- 
ceded to  be  lawful  in  itself  and  suitable  fcr 
her  to  engage  in,  even  if  the  police  power  can 
be  exercised  to  prevent  injury  to  the  individual 
engaged  in  a  particular  calling.  Id. 

16.  The  police  power  does  not  extend  to  a 
statutory  prohibition  of  the  exercise  by  em- 
ployers of  the  right  to  insist  tliat  employes  shall 
not  belong  to  labor  unions.  State  v.  Jnloic 
(Mo.)  5557 
Due  process. 

17.  The  privilege  of  contracting  is  both  a 
liberty  and  a  property  right,  of  which  one  can- 
not be  deprived  without  due  process  of  law. 
Ritrhie  v.  People  (111.)  T9 

18.  The  right  to  labor  or  employ  labor  and 
make  contract g  in  respect  thereto,*  upon  such 
terms  as  may  be  agreed  upon,  is  included  in 
the  guaranty  of  111.  ('oust.  art.  2,  §i  2.  that  uo 
person  shall  be  deprived  of  life,  liberty,  or 
property  without  due  process  of  law.  Id. 

19.  A  right  to  insist  that  employes  shall 
withdraw  irom  or  refrain  from  joining  any 
trade  union  or  labor  union,  as  a  condition  of 
employment,  or  continued  employment,  is 
within  the  constitutional  rights  of  an  employer, 
and  protected  by  the  constitutional  guaranty 
of  due  process  of  law  against  a  statute  which 
attempts  to  make  it  an  oftense  for  an  employer 
to  impose  such  conditions.  State  v.  JuIoip 
(Mo.)  257 

20.  Mailing  to  a  resident  of  the  state,  as  well 
as  publishing,  a  notice  of  a  procoedlni'  in  scire 
facias  to  revive  a  judgment,  as  provided  in  2 
Starr  &  C.  (Ill  )  Stat.' p.  1789,  where  his  resi 
dence  is  stated  in  the  affidavit,  which  shows 
that  he  has  gone  out  of  the  state  or  is  con- 
cealed within  it  so  that  process  cannot  be  served 
on  him, — is  sutticient  to  satisfy  the  constitu- 
tional requirement  of  due  process  of  law. 
Rickerdikf  v.  Allen  (III.)  782 

21.'  Requiring  evavy  taxable  person  to  bring 
in  an  account  of  his"^  ratable  estate  to  the  as- 
sessors at  a  time  and  place  of  which  he  has 
notice,  upon  which  he  may  be  examined  and 
heard,  is  sufficient  to  constitute  due  process 
of  law  in  a  tax  assessment.  McTwiggan  v. 
Hunter  (R.  I.)  '        52ft 

22.  A  statute  which  makes  any  person  wha 
drives  a  herd  of  horses,  asses,  cattle,  sheep, 
goats,  or  swine  over  a  public  highway  con- 
structed on  a  hillside,  liable  for  all  damages 
done  by  such  animals  in  destroying  the  banks 
or  rolling  rocks  into  or  upon  such  highway, 
is  not  unconstitutional  as  a  denial  of  equal 
privileges,  immunities,  or  protection  of  the 
laws,  or  as  depriving  any  ixTson  of  property 
without  due  process  of  law.  Brim  v.  Jones 
(Utah)  9." 

Equality;  class  legislation. 

23.  The  provision  for  an  attorney's  fee  itaa 
action  for  wages,  made  by  Oliio  Rev.  Slat.. 
5;  65t)3rt,  in  case  the  wages  have  not  been  paid 
within  three  days  after  a  demand  in  writing,  is 
an  unconstitutional  denial  of  the  equal  pro- 
tection of  the  laws,  since  the  statute  imposea 
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Contracts. 


the  restriction  upon  ODe  cluss  of  citizens  only,  t 
Hocking  Valley  Coal  Co,  v ,  Rosser  {Ohio)     880 

24.  A  statute  prohibiting  the  employment  of 
females  In  any  factory  or  workshop  for  more 
than  eight  hours  a  day  is  unconstitutional  as 
partial  and  discriminating  in  its  character, 
whether  applying  only  to  manufacturers  of 
wearing  apparel  and  like  articles,  or  as  apply- 
ing to  manufacturers  of  all  kinds  of  products. 
Ritchie  v.  People  (111.)  79 

25.  An  ordinance  applying  to  all  transient 
merchants,  requiring  a  license  fee,  is  not  un- 
constitutional as  class  legislation.  Ottvmwa 
V.  Zekind  (Iowa)  784 

26.  A  statute  providing  for  the  protection  of  | 
trade-marks  adopted  by  associations  or  unions 
of  workingmen  is  not  void  as  class  legislation 
or  as  granting  special  privileges  or  immunities. 
State  V.  Bishop  (Mo.)  200 

27.  A  statute  restricting  the  rij^ht  to  dis- 
charge laborers  because  of  membership  in 
labor  unions  is  within  a  constitutional  provi- 
sion acainst  special  laws.    State  v.  Julow{}iio.) 

257 
Notes  and  Briefs. 

See  also  Poll  Taxes. 

Constitutional  law;  adopting  long-continued 
construction.  777 

Due  process  in  seizure  and  production  of 
papers.  819 

Due  process  in  statute  providing  for  attor- 
ney's fees.  887 
Due  process  by  special  statute.  252 
Due  process  in  reviving  judgment.  782 
Arbitrarily  imposing  liability.  808 
As  to  creatine  absolute  liability  for  damages. 

98 
Police  regulations  by  state  as  affecting  com- 
merce. 468 
Extent  of  police  power  to  interfere  with  con- 
tracts. 81 
Ex  post  facto  laws.  884 
Function  of  appointing  to  office.               113 

CONTRACTS.  See  also  Brokers,  2;  Car- 
riers, 11;  Constitutional  Law,  8-10, 
17.  18.  24;  Sale. 

1.  Letters  and  telegrams  which  constitute  an 
offer  and  acceptance  of  a  proposition  complete 
ia  its  terms  may  constitute  a  binding  contract, 
although  there  is  an  understanding  that  the 
agreement  shall  be  expressed  in  a  formal  writ- 
ing, and  one  of  the  parties  afterwards  refuses 
to  sign  such  an  agreement  without  material 
modifications.  Sanders  v.  Pottlitzer  Bros. 
Fruit  Co,  (N.  Y.)  481 

2.  Signing  one's  name  in  blank  upon  the 
back  of  a  promissory  note  to  which  he  is  not  a 
party,  pursuant  to  an  oral  agreement  to  guar- 
antee its  payment,  although  insufficient  of 
itself,  will  justify  the  holder  to  write  a  contract 
of  guaranty  over  the  signature,  and  thus  satisfy 
the  statute  of  frauds.  Peterson  v.  Russell 
(Minn.)  612 

8.  The  extension  of  the  time  of  payment  of 
a  past-due  note  is  a  sufficient  consideration  to 
support  a  promise  by  a  guarantor  to  pay  it.  Id, 
29  L.  R.  A. 


4.  Consideration  for  an  agreement  by  a  rail- 
road company  and  other  parties  about  to  con- 
struct a  railroad  from  a  mine  to  a  furnace,  and 
from  the  furnace  to  an  established  railroad, 
that  they  will  ship  all  their  products  at  reason- 
able rates  over  the  latter  railroad,  may  be 
found  in  the  purchase  by  the  owuer  of  the  old 
road  of  a  certain  quantity  of  the  bonds  of  the 
new  company  at  par  in  order  to  supply  funds 
for  the  enterprise.  Bald  Eagle  Valley  R.  Co. 
V.  Mttany  Valley  R,  Co,  (Pa.)  423 

5.  A  contract  between  corporations  organ- 
ized to  distribute  and  furnish  water  to  con- 
sumers in  a  county  and  city,  one  of  which 
owns  a  supply  of  water  and  a  pipe  line  ending 
at  the  citv  limits,  and  the  other  a  distributing 
plant  within  the  city,  for  co-operation  in  sup- 
plying water  to  the  city  and  providing  a 
method  of  determining  the  price  of  water,  is 
not  in  violation  of  public  policy  as  a  monopoly 
for  its  sale,  since  the  California  constitution  re- 
serves to  municipal  corporations  the  power  of 
regulating  water  rates.  San  Diego  Water  Co. 
V.  San  Diego  Flume  Co.  (Cal.)  889 

6.  The  fact  that  the  mayor  of  a  city  is  alM> 
the  president  and  a  stockholder  of  a  gas  com- 
pany which  furnishes  gas  to  the  city,  not  by 
virtue  of  any  contract,  but  by  requirement  of 
law,  when  he  has  no  authority  in  the  matter  of 
procuring  the  gas,  does  not  defeat  the  right  to 
enforce  payment  from  the  city,  although  the 
charter  of  tne*city  provides  that  no  officer  shall 
be  directly  or  indirectly  interested  in  any  con- 
tract, work,  or  business,  or  the  sale  of  any 
article  for  which  payment  is  to  be  made  from 
the  city  treasury,  and  that  all  contracts  in  vio- 
lation thereof  shall  be  void.  Capital  Gas  Co. 
v.  Young  {Os\.)  463 

7.  A  contract  for  the  sale  of  property  to  a 
city  through  one  of  its  officers,  who  receives  a 
commission  from  the  otiier  parly  for  effeclin^r 
it,  is  illegal  and  void  both  at  common  law  and 
under  Ohio  Rev.  Stat,  p  6969.  declaring  it  a 
penal  offense  for  any  public  officer,  agent, 
servant,  or  employe  to  be  directly  or  indirectly 
interested  in  any  contract  for  the  purchase  of 
any  property  of  the  state,  county,  or  munici- 
pality.    Findlay  v.  Pertz{(2.  C.  App.  6lh  C.) 

188 

8.  A  provision  in  a  lease  of  a  warehouse 
owned  by  a  railroad  company,  that  such  com- 
pany shall  not  be  responsible  for  any  damage 
caused  by  fire,  is  not  void  as  against  publie 
policy  on  the  ground  that  the  property  of  the 
public  will  thereby  be  in  danger.  S(ephen$  v. 
Southern  P,  Co.  (Cal.)  751 

9.  It  is  not  essential  to  the  recovery  of  an 
instalment  of  the  amount  agreed  to  be  paid  in 
consideration  of  a  release  of  dower  rights,  that 
the  plaintiff  should  have  physical  possession 
of  a  note  which  thp  contract  contemplated 
should  be  given  to  represent  such  instalment 
until  the  same  became  due.  Irvin  v.  Irtiu 
(Pa.)  292 

10.  A  contract  valid  when  made  cannot  be 
rendered  invalid  by  a  general  statute  subse- 
quently passed.  Stephens  v.  Southern  P,  Co. 
(Cal.)  751 

Notes  and  Briefs. 

Contracts;  sufficiency  of  contract  by  offer 
and  acceptance  without  execution  of  contem- 


Coparcener;  Corporations, 
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plated  formal  instrument: — general  statements 
of  the  law;  suggestion  of  formal  contract; 
understanding  that  there  is  to  t)c  a  formal  con- 
tract; where  some  terms  unsettled;  where  the 
execution  of  a  formal  contract  is  one  of  the 
terms  of  the  agreement:  agreement  to  execute 
formal  contract  may  be  binding;  where  it  ap- 
pears that  the  contract  when  finished  should  be 
H  formal  one;  failure  to  execute  draft  of  con- 
tract; estoppel;  illustrations  of  proposals  for 
formal  contract;  intention  to  have  formal  con- 
tract as  evidence.  481 
Special  contracts  and  obligations  to  make 
payment  In  cold  or  silver:— (I.)  before  legal 
tender  act;  (II.)  application  of  legal  tender  act 
to  specific  contracts  for  coin:  {a)  decisions  be- 
fore Branson  v.  Rodes:  (1)  denying  effect  to 
such  contracts;  (2)  supporting  such  contracts; 
(3)  in  equity  cases;  (4)  effect  of  state  statutes; 
(6)  doctrine  of  Bronaon  v.  Rodea  and  later 
cases:  (1)  federal  cases;  (2)  state  decisions  gen- 
erally; (8)  alternative  provisions;  coin  or 
equivalent;  (4)  municipal  and  stale  contracts; 
(III.)  implied  contracts  or  obligations  imposed 
by  law:  (a)  in  general;  (ft)  bailment  and  con- 
version of  coin;  (c)  bank  deposits;  (rf)  account- 
ing for  trust;  {e)  other  actions  for  damages. 

512 
Against  liability  for  negligence.  751 

By  unlicensed  broker.  220 

By  mail.  712 

Public  policy  as  to.  424 

Validity;  when  prohibited.  712 

Illegality  to  prevent  remedy.  292 

Merger  in  written  instrument.  55 

Condition  of  rescission.  860 

COPARCENER.  See  Cotenancy;  Im- 
provements; Pautftion. 

CORPORATIONS.  See  also  Agricul 
tural  Societies;  Attachment,  2; 
Bonds,  1;  Conflict  of  Laws,  3;  Con- 
tracts, 5;  Ferries,  2;  Fraud,  4;  In- 
solvency, 3:  Municipal  Corporations, 
8;  Partnership,  1;  Quo  Warranto,  1, 
2;  Taxes.  5-14. 

1.  The  Board  of  Regents  of  Kansas  State 
University  is  such  a  corporation  as  is  subject 
to  the  control  of  the  court  in  an  action  in  the 
nature  of  quo  warranto.  State,  Little,  v.  -Be- 
gents  of  University  (K&o.)  ,  378 

2.  Neither  a  dejvre  nor  a  de  facto  corpora- 
tion can  exist  where  the  articles  are  not  filed 
in  the  office  of  the  secretary  of  state  and  the 
fee  therefor  paid  as  required  by  Colo.  Sess. 
Laws  1887,  p.  406,  which  expressly  prohibits 
the  exercise  of  any  corporate  powers  until  this 
is  done.     Jones  v.  Aspen  Uardware  Co.  (Colo.) 

148 
8.  Promoters  of  a  corporation  to  whom  stock 
and  mortgage  bonds  are  issued  nominally  in 
payment  for  property  transferred  to  the  cor- 
poration, which  was  in  fact  bought  of  a  third 
person,  will  not  be  permitted  to  jeopardize 
such  third  person's  collection  of  the  purchase 
money  by  enforcing  their  mortgage  without 
paying  for  their  stock.  Hooper  v.  Central 
Trust  Co.  (Md.)  262 

29  L.  R.  A. 


4.  A  promoter  of  a  corporation  is  affected 
and  bound  by  any  fraud  contained  in  a  guar- 
anty to  one  selling  property  to  the  corporation 
by  another  promoter  that  money  in  his  hands 
shall  be  applied  to  placing  improvements  on 
the  property,  for  the  purpose  of  securing  a 
waiver  of  the  vendor's  lien,  so  that  he  cannot 
acquire  a  right  to  a  judgment  for  the  price  of 
such  improvements  which  he  can  enforce 
against  the  objection  of  such  vendor.  Id. 

5.  Promoters  of  a  corporation  who  secure  a 
waiver  of  the  lien  of  one  selling  property  to 
the  corporation,  in  favor  of  a  mortgage  taKen 
by  themselves  upon  the  property,  by  a  fraudu- 
lent guaranty  that  certain  money  shall  be  ap- 
plied to  making  improvements  on  the  property, 
which  is  not  done,  will  not  be  permitted  to 
enforce  their  mortgage  against  his  objection. 

Id. 

6.  A  promoter  of  a  corporation  who  has  not 
paid  his  stock  subscription  will  not  be  permit- 
ted to  take  an  assignment  of  a  claim  for  im- 
provements made  on  the  ■  corporate  property, 
so  as  to  enforce  the  same  in  priority  to  valid 
mortgages  on  such  property.  Id. 

7.  The  appointment  by  a  corporation  by  its 
board  of  directors  of  another  corporation  to 
act  as  its  sole  agent  in  the  sale  of  water  within 
a  city,  to  be  distributed  by  means  of  plants  of 
both  corporations,  is  not* in  violation  of  Cal. 
Civ.  Code,  §  354,  subd.  6,  8,  where  the  agency. 

•although  exclusive,  is  not  unlimited  or  unre- 
stricted. San  Diego  Water  Co.  v.  San  Diego 
Flume  Go.  (Cal.)  889 

8.  A  contract  between  corporations  organ- 
ized to  distribute  and  furnish  water  to  con- 
sumers in  a  county  and  city,  for  co-operation 
in  supplying  water  to  the  city,  is  not  ultra  tires 
because  one  officer  of  each  corporation  is  ap- 
pointed a  trustee,  and  they  together  are  given 
general  charge  of  the  operation  of  the  works 
and  of  keeping  the  accounts  of  receipts  and 
expenses,  with  a  limited  po^er  of  determining 
what  sball  be  charged  to  the  account  of  oper 
ating  expenses,  and  with  other  powers  and 
duties  simply  executory  and  such  as  could  not 
be  discharged  by  any  board  of  directors  other- 
wise than  through  an  agent.  Id. 

9.  A  by-law  giving  a  corporation  the  first 
right  to  purchase  stock  which  is  for  sale  by 
any  of  its  members  is  not  valid  under  a  statute 
specifying  several  subjects  upon  which  by-laws 
may  be  enacted,  but  making  no  reference  to 
the  question  of  stock  transfers.  Ireland  v. 
Globe  Milling  &  R.  Co.  (R.  I.)  429 

10.  A  by-law  providing  that  no  proxy  should 
be  voted  by  any  one  who  is  not  a  stockholder 
of  the  corporation  is  invalid  under  Cal.  Civ. 
Code,  §  312,  providing  generally  that  stock- 
holders may  be  represented  by  proxies.  Peo- 
ple's Home  Sav.  Bank  v.  San  trancisco  Super. 
Ct.  (Cal.)  •  844 

11.  Directors  of  an  insolvent  corporation, 
who  vote  themselves  preferences  over  other 
creditors,  must  show  that  all  their  secured 
claims  are  honest  and  justly  due  them. 
ScJiufeldt  V.  Smith  (Mo.)  830 

12.  Officers  of  a  corporation  may  be  com- 
pelled to  account  for  all  sums  withdrawn  for 
salaries,  with  interest  thereon,  where  they  have 
voted  and  paid  them  partly  and  largely  for  the 
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purpose  of  depriving  stockholders  of  the  results 
of  a  liti&ration  in  case  they  are  successful,  al 
though  they  are  paid  nominally  and  partly  for 
services  rendered  to  the  company.  Eaton  v. 
Robinaon  (R.  I.)  100 

18.  Stock hjplders  who  are  officers  of  a  cor- 
poration may  be  compelled,  upon  a  bill  prop- 
erly framed,  to  pay  directly  to  other  stock- 
holders their  share  of  money  which  the  officers 
have  fraudulently  retained  as  salaries.  Id. 

14.  Fraud  of  promoters  in  procuring  a  sub- 
scription to  slock  of  a  corporation  before  its 
organization  is  not  a  defense  against  an  assess- 
ment on  the  stock  by  the  corporation  after  the 
subscriber  has  carried  out  his  contract  and 
united  with  others  in  forming  the  corporation, 
but  his  remedy  is  restricted  to  an  action 
against  the  wrongdoers.  St.  Johns  Mfg.  Co.  v. 
Munger  (Mich.)  63 

15.  The  right  of  the  state  to  declare  the  for- 
feiture of  the  charter  of  a  waterworks  company 
for  infractions  of  duty  imposed  by  its  charter 
and  contract  is  not  taken  away  by  a  provision 
in  the  contract  that  the  city  may  rescind  the 
contract  if  the  company's  works  fail  to  meet 
the  requirements  of  ihecontract.  Capital  City 
Water  Co.  v.  State,  Macdonald  (Ala.)  743 

16.  The  charter  of  a  waterworks  company 
which  supplies  river  water,  instead  of  pure, 
wholesome  deep- well  water  as  required  by  its 
charter  and  contract,  during  four  droughts  in 
two  years,  and  refuses  for  a  wholly  insufficient 
reason  to  sink  additional  wells  in  order  to 
furnish  a  proper  supply  of  water,  will  be  an- 
nulled, where  the  only  reasons  for  not  annul- 
ling are  that  if  the  charter  is  vacated  all  water 
supply  will  cease,  and  a  promit»e  hj  the  com- 
pany after  suit  is  begun  that  it  will  sink  the  ad- 
ditional wells  necessary  to  afford  an  adequate 
supply  of  water.  Id. 

Notes  and  Briefs. 
See  also  State  Inbtitutfons. 

Corporations;    distinguishing    public  from 

private.  798,  708 

Compelling  operation  of  franchise  by.      169 

Ultra  vires  con  tracts  of.  424.  840 

Compensation  to  directors  who  have  acted 

wrongfully.  100 

Corporations;    right    to   vole    by  proxy  in 

private    corporations:— (I.)  at    common  law; 

(II.)  under  statutes  and   by-law.s:  (^)  statutes; ! 

(^)  by-laws;  (III.)  form  of  proxy;  (IV.)  when! 

and  for  what  purpose  a  proxy  may  be  used;  I 

(V.)  rejection   of  proxy  by  inspectors;   (VI.) 

revocation  of  proxy;  (VII.)  directors  voting  by 

proxy;  (VIII.)  miscellaneous  matters.  844 

Issuing  Slock  for  property  purchased  264 

Fraud  of  promoters  in  obtaining  subscription 

to  stock  63 

Fraud  m  procuring  subscriptions  to  stock. 

263 
Restricting  transfer  of  stock  by  by-law.  429 
Preference  among  creditors  of.  830 

Forfeiture  of  charter.  ^       743 

COSTS.    See  also  Appeal  and  Ekkok,  16. 

1.  The  relator  in  proceedings  in  the  nature 
of  quo  warranto  will  not  be  required  to  give 
29  L.  R.  A. 


additional  security  for  costs  on  the  ground  that 
the  security  given  is  insolvent  where  the  evi 
dence  in  support  of  the  motion  only  shows 
that  according  to  the  tax  records  of  the  county 
the  security  has  only  $320  of  taxable  property. 
Capital  Ctty  Water  Co.  v.  St^te,  Maedonatd 
(Ala.)  74:^ 

2.  An  irregularity  in  commencing  a  pro* 
ceeding  in  the  nature  of  quo  warranto  for  the 
di.«solution  of  a  corporation  before  giving  se- 
curity for  costs  is  waived,  where  such  security 
is  subsequently  given,  and  the  respondent  files 
a  demurrer  and  motion  to  quash  and  after 
wards  its  pleas,  and  no  motion  to  dismiss  oo 
that  i^round  is  made  until  nearly  a  year  after 
the  commencement  of  the  action .  when  the 
case  comes  on  for  hearing.  Id. 

8.  The  costs  of  a  resale  of  railroad  properly 
after  foreclosure  cannot  be  allowed  to  a  judtr 
ment  creditor  who  was  not  made  a  party  totbr 
foreclosure  suit,  if  nothing  remains  for  bim  oui 
of  the  proceeds  after  paying  the  superior  lien.s 
including  those  set  up  in  the  foreclosure  suit. 
Steirart  v.  Wheeling  &  L.  E.  R.  Co.  (Ohio)43<^ 

>JOTE8AND   BRIBFa. 

Costs;  as  to  payment  in  coin.  593 

COTENANTS.     See  also  Improvemekts-. 

I;  Partition. 

1.  The  liability  of  a  joint  tenant  or  tenant  in 
common  to*account  to  his  cotenants  under  W. 
Va.  Code,  chap.  100,  fc^  14,  for  receiving  more 
than  his  just  share  or  proportion  of  thebenfiti>. 
does  not  apply  to  coparceners.  Ward  v.  Ward 
(W.  Va.)  449 

2.  A  coparcener  merely  from  sole  occupation 
of  the  premises  is  not  chargeable  in  favor  of 
other  coparceners,  unless  he  excludes   them. 

Id. 

3.  The  right  to  compel  joint  tenants,  tenant*^ 
in  common  or  coparceners  to  contribute  to 
necessary  repairs,  applies  only  to  mills  and 
houses,  and  not  to  fences  or  other  repairs  to 
the  pro])erty.  Id. 

4.  The  right  of  a  joint  tenant,  tenant  in 
common,  or  coparcener  to  compel  others  to 
contribute  to  necessary  repairs,  exists  only  a> 
to  future  repairs  made,  after  request  to  assist 
and  refusal.  Id. 

Notes  and  Briefs. 

Liability  of  cotenants  for  improvements  and 
repairs:--^!)  improvements:  {a)  liability  at 
common  law;  (0)  liability  in  assumpsit  for  im- 
provements; ic)  rule  in  equity;  (d)  lien  for  im- 
provements; {€)  interest  on  improvements;  (/i 
position  of  grantee  of  cotenant's  share;  (ll.^ 
repairs:  {a)  general  doctrine;  (ft)  liability  in 
assumpsit;  (r)  necessity  of  a  demand  and  no- 
tice: ((/)  lien  for  repairs*  449 

COUNTERCLAIM.    See  Set-Ofk,  ktc*. 

COUNTERFEIT.    See  Ikdictmekt,  etc., 
3;  Trade  mark,  3. 

COUNTIES.     See  also  Makdamvs,  2. 

1.  The  constitutional  provision  that  money 
raised  by  county  taxes  should  not  be  used  for 
other  than  county  purposes  is  not  violated  by 


CouBTB — Dams. 


887 


Fla.  Acts  1891,  chap.  4014,  §  17,  providing 
that  half  the  fuuds  raised  for  couoty  roads 
and  bridges  shall  be  turned  over  to  municipal 
authorities  for  town  or  city  streets.  Duval 
County  Comrs.  v.  Jacksonville  (Fla.)  416 

2.  Suit  for  the  refunding  of  an  illegal  tax 
cannot  be  maintained  against  the  county  until 
the  claim  has  been  presented  to  the  board  of 
supervisors,  under  a  statute  providing  that 
that  board  shall  direct  the  treasurer  to  refund 
illegal  taxes.     Bibbins  v.  Clark  (Iowa)         278 

Notes  and  Briefs. 

Counties;  use  of  funds  for  county  purposes. 

418 
COURTS.    See  also  Lis  Pendens. 

1.  The  mere  fact  that  opinions  are  prepared 
by  the  commissioner  of  the  supreme  court  of 
Nebraska  is  no  indication  that  such  cases  have 
not  been  examined  by  the  Judges;  but  all 
questions  of  law,  and,  so  far  as  practicable, 
questions  of  fact,  are  considered  bv  each  of 
the  judges  and  commissioners,  and  opinions 
are  invariably  submitted  for  examination  and 
criticism  by  the  entire  membership  of  the 
court.      Randall  v.  National  Bldg.    L.   <k  P. 

Union  (Neb.)  133 

2.  It  is  the  province  of  the  courts  to  deter- 
mine whether  a  statute  purporting  to  be  an  ex- 
ercise of  the  police  power  of  The  state,  but 
taking  away  the  property  of  a  citizen  or  inter- 
fering with  his  personal  liberty,  is  an  appro- 
priate measure  for  the  promotion  of  tbe  com- 
fort, safety,  and  welfare  of  society.  liitMe 
V.  People  (III.)  79 

B.  The  jurisdiction  of  the  Supreme  Court  of 
the  United  States  on  writ  of  error  to  a  slate 
court,  where  a  stay  bond  is  executed  after  levy 
on  a  judgment,  is  not  interfered  with  by  an 
action  the  purpose  of  which  is  in  effect  to  va- 
cate the  levy.  Central  Trust  Co.  v.  Moran 
(Minn.)  212 

Notes  and  Briefs. 

Courts;  rule  as  to  declaring  statutes  void. 

89-97 

COVENANT.    See   also    Landlord    and 
Tenant,  1. 

1.  The  intention  of  the  parties  to  a  cove- 
nant respecting  real  property  is  the  controlling 
element  in  determining— at  least  on  a  bill  of 
equity — whether  or  not  the  covenant  shall  bind 
subsequent  owners  of  the  property.  Bald 
BJagle  Valley  H.  Co.  v.  Nittany  Valley  /?.  Co. 
(Pa.)  423 

2.  An  obligation  to  pay  a  portion  of  the  ex- 
pense of  the  repairs  to  a  dam  is  not  created  by 
a  stipulation  in  a  deed  that  the  grantee  shall 
pay  a  part  of  tlie  sums  which  have  to  be  paid 
ifor  flowage  or  damages  to  proprietors  of  lands 
above  the  dam.  Whittenton  Mfg.  Co.  v.  Siaplen 
(Mass.)  5(X) 

3.  An  obligation  in  the  nature  of  a  servitude 
upon  an  estate  conveyed  with  a  water  privilege 
may  be  enforced,  without  any  personal  obliga- 
tion of  the  owner,  under  astipulation  that  the 
grantee,  his  heirs  and  assigns,  shall  pay  a  cer- 
tain part  of  the  sums  paid  for  flowage  or  dam- 
ages to  the  proprietors  of  land  above  a  reser- 
voir. Id. 
29  L.  R.  A. 


NOTEB  AND  BhIEPS. 

Covenants;  running  with  land. 


423 


CREDITORS*  BILL.    See  also  Attach- 
ment, 1.    ^ 

The  satisfaction  or  discharge  of  a  judgment 
may  be  shown  as  a  defense  against  a  creditors' 
bill  to  enforce  the  judgment  after  revival  on 
scire  facias,  as  well  as  to  defeat  the  revival. 
Bickerdike  v.  Allen  (III.)  782 

CRIMINAL  LAW.  See  also  Execltorr 
AND  Administrators,  8. 
Sentence  in  a  criminal  case  may  lawfully 
be  suspended  at  the  pleasure  of  the  court,  and 
the  court's  power  over  an  accused  is  not  af- 
fected or  lost  bv  an  order  to  pay  costs,  both 
of  himself  ancf  a  codefendant,  or  even  by 
committing  him  for  refusal  to  do  so,  since  the 
requirement  to  pay  costs  is  not  part  of  the  sen- 
tence.    8taU  V.  Crook  (N.  C.)  -  260 

Notes  and  Briefs. 

Criminal  law:  constitutional  protection 
against  being  forced  to  furnish  evidence  to  be 
used  against  one's  self  in  a  civil  case: — (I.) 
provisions  against  self-accusation:  (a)  limitation 
to  criminal  proceedings;  (b)  application  to  pro- 
ceedings for  penalties  and  forfeitures;  {c)  gen- 
eral doctrine  as  to  evidence  against  one's  self; 
(rf)  the  contrary  doctrine;  {e)  parties  in  interest; 
(II.)  unreasonable  searches  and  seizures; 
(III.)  right  of  trial  by  jury;  (IV.)  due  process 
of  law;  (V.)  distinction  between  civil  and  crimi- 
nal or  penal  proceedings.  811 

Innocent  violation  of  statute  715 

CRIMINATION  OF  SELF.    See  Crimi 
NAL  Law,  Notes  and  Briefs. 

CROSS-BILL.    See  Pleading.  10,  11. 

CUSTOM.    See  also  Constitutional  Law, 
8:  Evidence,  23,  24. 

Notes  and  Briefs. 

Cu.stori;  as  part  of  contract.  220 

DAMAGES. 

1.  Exemplary  damages  may  be  recovered 
by  a  passenger  for  an  ejection  which  was 
malicious  as  well  as  wrongful.  Ellsworth  v. 
Chicago,  B.  dt  Q.  It  Co.  (Iowa)  173 

2.  A  passenger  is  not  called  upon  to  submit 
to  a  wrongful  ejection  for  the  purpose  of  econ- 
omizing the  damages  to  be  recovered,  but  may 
make  any  resistance  not  amounting  to  a  crim- 
inal disturbance  of  the  peace.  Id. 

3.  Damages  for  detention  of  a  boat  by  ob- 
struction ofnavigation,  where  other  means  of 
transportation  were  not  provided,  will  not  in- 

[  elude  the  cost  of  loading  and  unloading  and 

of  damage  to  the  cargo  by  exposure  after  un- 

'  loading.     Farmers'  Co- Op.  Mfg.  Co.   v.  Albe- 

,  imirle  dt  R.  R.  Co.  (N.  C.)  700 

Notes  and  Brikps. 

Damages;  right  to  make  exemplary.        530 

DAMS.    See  Covenant,  2:   Easements,  1 ; 
Taxks,  2. 


Deceit—Eminent  Domain. 


DECEIT.    See  Fkaud. 

DEED.    See  also  Cloud  on  Title;  Ferries, 
6;  Maxims,  1,  2. 

The  releasee  id  a  quitclaim  deed  who  pur- 
chases Id  good  faith  and  for  full  consideration 
will  be  protected  in  Connecticut  from  secret 
unrecorded  encumbrances  on  the  property. 
Robin  son  y,.  Clapp  (Con  n . )  582 


Notes  and  Briefs. 
Deed;  conveying  appurtenances. 
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DEFINITIONS.        See    Constitdtional 
Law,  18;  Taxes,  10, 14. 

DELEGATION  OF  POWER.    See  Re- 

LiGious  Societies.  1. 

DEPOSITIONS.    See  Appeal   and  Er- 
ror, 4. 

DESCENT     AND     DISTRIBUTION. 

1.  One  killing  his  ancestor  for  an  estate 
which  would  naturally  come  to  him  under  the 
statutes  of  descent  and  distribution  may  take 
it  under  a  constitution  prohibiting  attainders 
working  corruption  of  blood  and  forfeiture  of 
estate,  and  statutes  providing  no  penalty  for 
murder  except  death  by  hanging.  Carpenter^B 
Appeal  (Pa.)  145 

2.  Brothers  and  sisters  of  the  half  blood  are 
included  in  a  statutory  provision  for  descent  to 
brothers  and  sisters,  unless  a  contrary  intention 
appears.     Anderson  v.  Bell  (Ind.)  541 

8.  Inheritance  is  not  confined  to  brothers 
and  sisters  of  the  half  blood  to  the  exclusion 
of  descendants  of  deceased  ones,  by  a  statute 
which  excludes]  the  half-blood  kindred  from 
inheriting  an  estate  which  came  to  the  intes- 
tate by  gift,  devise,  or  descent  from  an  ancestor, 
unless  they  are  of  the  blood  of  such  ancestor, 
if  there  are  any  of  his  blood.  Id, 

Notes  and  Briefs. 

Descent  and  distribution;  among  kindred  of 
the  half  blood:— (I.)  the  common-law  doctrine; 
(II.)  in  the  United  States;  (III.)  meaning  of  the 
words:  (a)  in  general;  (6)  ancestor;  (c)  blood; 
{d)  brothers  and  sisters;  (IV.)  no  distinction 
between  the  whole  and  half  blood;  (V.)  in  I  he 
case  of  ancestral  estates;  (VI.)  when  the  stat- 
ute not  express;  (VII.)  cases  wherein  the  whole 
blood  is  preferred;  (VIII.)  when  half  blood 
preferred  to  remote  relative  of  the  whole  blood; 
(IX.)  when  half  blood  lake  half  portions;  (X.) 
shifting  descents;  (XI.)  equitable  conversion. 

541 

Right  of  murderer  to  inherit.  146 

DESCRIPTION.    See  Easements,  1. 
DISCOUNT.    See  Usury,  3. 

DISCOVERY. 

Notes  and  Briefs. 

Discovery;  as  affected  by  constitutional  pro- 
vision against  self-crimination.  811 
29  L.  R.  A. 


DUE    PROCESS.    See    Con^titutiokal 
Law,  17,  18.  20-22. 

DYNAMITE.    See  Evidence,  16;  Explo- 
sion, Notes  and  Briefs. 

EASEMENTS.    See  also  Covenant,  8. 

1.  A  servitude  by  prescription  cbanKng 
property  with  the  payment  of  a  portion  of  the 
expense  of  repairs  to  a  dam  from  which  a 
water  power  is  furnished  to  the  premiaes  is 
created,  where  for  more  than  fifty  years  an  an- 
nual contribution  bv  the  owner  of  the  servient 
estate  has  been  paid  as  a  duty  and  collected  by 
the  other  party  as  a  right.  Whittenton  Mfg. 
Co,  V.  Staples  (Mass.)  500 

2.  A  purchaser  of  a  tract  of  land  40  feet 
wide  and  on  which  is  a  building  11  feet  wide 
from  land  retained  by  the  grantor,  with  a  bay 
window  5  feet  from  such  land,  does  not  obtaio 
by  implied  grant  the  right  to  the  light  which  the 
building  will  receive  from  the  unconveyed 
portion,  as  against  a  subsequent  purchaser  for 
value  of  the  remaining  land.  Robinson  v. 
Clapp  (Conn.)  582 

Notes  and  Briefs. 


Easement;  when  implied. 
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EIGHT  HOUR  LAW.  See  Constitt 
tional  Law.  10,  15.  24;  Master  and 
Servant,  1;  Statutes,  8. 

ELECTRIC  RAILWAYS.  See  Rail 
ROADS,  2;  Street  Railwats. 

EMINENT  DOMAIN.  Sec  also  Injunc 
tios.  8. 

1.  The  use  of  water  for  irrigating  purposes 
contemplated  by  Neb.  Act  March  27,  1889,  is 
a  **  public  use  for  which  private  property 
may  be  condemned  without  the  owner's  con- 
sent. Paxton  d  U,  Irrig.  C.  dt  L,  Go,  v.  Far 
mers'  A  M.  Irrig.  A  L.  Co.  (Neb.)  853 

2.  Lands  owned  by  corporations  as  well  as 
by  natural  persons  are  included  within  Neb. 
Act  March  27, 1889,  art.  1,  §  3,  providing  that 
no  tract  of  land  shall  be  crossed  by  more  than 
one  irrigating  diich  without  the  consent  of  the 
''owners  thereof."  Id. 

3.  Irrigating  companies  organized  under 
the  laws  of  the  state  have  power  to  acquire  by 
condemnation  the  right  of  way  for  neceasarv 
canals,  reservoirs,  etc.,  under  Neb.  Act  MarcL 
27,  1889,  art.  2,  §  8.  providing  that  such  cor- 
porations may  acquire  a  right  of  way  for  such 
purposes  over  any  land.  Id. 

4.  The  right  of  an  owner  whose  property  i» 
condemned  for  public  use,  to  a  jury  trial  upon 
the  question  of  damages,  guaranteed  by  8.  D. 
Const,  art.  6.  §  13,  providing  that  private 
property  shall  not  be  taken  tor  public  use 
without  just  compensation  as  determined  by  a 

Iury,  is  preserved  by  the  Dakota  Compiled 
jaws  relating  to  the  subject  of  assessing  dam- 
ages, ^  1324  of  which  provides  for  an  appeal 
and  a  jury  trial  if  the  parties  cannot  agree  oi 
the  owner  is  dissatisfied  with  the  award  made 
by  the  supervisors.  BtU  Rapids  v.  Irting  (S. 
D.)  861 

5.  The  use  of  a  street  for  other  than  legid. 


Estoppel;  Evidence. 


889 


mate  street  purposes,  which  constitutes  any 
impaimaent  of  or  interference  with  the  ease- 
ments of  an  abutting  owner,  is  a  taking  of  his 
property  within  the  meaning  of  the  constitu- 
tion. WiUamette  Iron  Works  Co,  v.  Oregon  R, 
<t-  Nov.  Co.  (Or.)  88 

6.  No  portion  of  a  public  street  can  law- 
fully be  appropriated  to  the  exclusive  and  per- 
manent use  of  a  private  corporation,  under 
the  guise  of  an  exercise  of  power  to  alter  or 
change  the  grade.  Id. 

7.  Any  structure  on  a  street,  which  is  sub- 
versive of  and  repugnant  to  its  use  and  effi- 
ciency as  a  public  thoroughfare,  is  not  a  legiti- 
mate street  use,  and  imposes  a  new  servitude 
on  the  rights  of  abutting  owners,  for  which 
compensation  must  be  made.  Id. 

8.  A  solid  structure  80  feet  wide  erected  in 
the  middle  of  a  street  66  feet  wide  and  curving 
so  as  to  leave  on  one  side  a  passageway  only  8 
feet  wide,  built  as  an  approach  to  a  toll  bridge 
owned  by  a  private  corporation,  not  forming  a 
part  of  or  extension  of  any  public  highway, 
although  authorized  by  the  legislature  and 
city  authorities,  can  lawfully  be  made  only  on 
payment  of  damages  to  the  abutting  owner. 

Id, 
•9.  Erections  upon  a  public  street  impose  no 
additional  servitude  where  ihey  aid  and  facili- 
tate its^  use  for  the  purposes  of  travel  and 
transportation.  Chicago,  B.  cfe  Q.  It  Co.  v. 
West  Chicago  Street  R.  Co.  (111.)  485 

10.  The  question  whether  a  new  method  of 
using  a  street  for  public  travel  results  in  the 
imposition  of  an  additional  burden  upon  the 
fee  must  be  determined  by  the  use  which  such 
method  makes  of  the  street,  and  not  by  the 
motive  power  which  it  employs  in  such  use. 

Id. 

11.  The  permission  to  a  street  railway  com- 
pany to  lay  its  tracks  in  a  street  already  appro- 
priated to  public  use  is  not  a  grant  of  the  right 
to  appropriate  an  additional  easement  in  the 
soil  of  the  street,  but  the  construction  of  such 
road  is  merely  a  mode  of  facilitatint?  existing 
travel,  and  of  modifying  or  changing  the  ex- 
isting public  use.  adding  an  additional  mode 
of  conveyance  to  those  already  upon  the  street, 
and  inflicting  no  damage  upon  the  owner  of 
the  fee  of  the  street.  Id. 

12.  A  railroad  company  owning  the  fee  of 
the  street  at  the  point  where  the  street  is  crossed 
by  its  tracks  is  not  entitled  to  compensation  as 
for  an  additional  burden,  upon  the  construction 
of  street  railway  tracks  along  the  street  under 
permission  from  the  city,  where  its  own  tracks 
are  not  injured.  '  Id. 

18.  The  interest  of  a  street  railway  company 
in  the  street  upon  which  its  tracks  are  laid, 
althouffh  a  valuable  one,  is  part  of  the  public 
easement  in  the  street,  accessory  and  ancillary 
to  the  existing  right  in  the  public  of  passing 
over  the  street.  Id. 

14.  A  railroad  company  which  by  city  ordi 
nances  has  acquired  a  permanent  easement  in 
streets  crossed  by  its  tracks  is  not  entitled  to 
compensation  for  the  crossing  of  such  tracks 
by  a  street  railway  laid  along  the  street  under 
permission  from  the  city,  as  such  easement  is 
in  subordination  to  the  right  of  the  public  to 
pass  along  the  streets,  and  the  propelling  of 
29  L.  R.  A. 


street  cars  is  only  a  form  of  the  exercise  by  the 
public  of  such  right  of  passage,  and  does  not 
operate  as  an  infringement  upon  such  ease- 
ment. Id. 
See  also  Railroads,  2. 

Notes  and  Briefs. 

Eminent  domain;  right  of  railroad  company 
to  compensation  for  laying  street  railway  across 
railroad  track  on  a  street  crossing.        '       485 

What  purposes  are  public  for  exercise  of.  854 

ESTOPPEL. 

1 .  A  city  does  not,  by  an  appropriation  and 
payment  of  its  revenue  for  many  years  in  vio- 
lation of  the  constitution,  estop  itself  to  assert 
that  it  is  prohibited  in  future  from  making 
such  payment.  Washingtonian  Home  v.  Chi- 
cago (III.)  798 

2.  Acquiescence  for  nearly  three  years  in  the 
annexation  of  one's  land  to  a  city  will  prevent 
his  questioning  the  validity  of  the  annexation, 
— at  least  when  the  attack  is  based  on  mere 
irregularities  and  informalities  not  affecting  ju- 
risdiction.   Kuhn  V.  Port  Townsend  (Wash.) 

445 
8.  The  owner  of  a  wairon  who  permits  the 
name  and  occupation  of  another  person  who  is 
in  possession  of  it  to  he  painted  thereon,  for 
the  purpose  of  inducing  the  public  to  believe 
that  it  belongs  to  and  is  used  by  the  latter  in 
his  business,  cannot  assert  ownership  against 
an  innocent  purchaser  from  the  person  who 
had  it  and  whose  name  was  on  it.  O'Connor 
V.  Clark  (Pa.)  607 

EVIDENCE.  ' 
Judicial  notice. 

1.  Courts  may  take  judicial  notice  of  long- 
prevailing  construction  of  a  statute  by  execu- 
tive officers.  Bloxham  v.  Consumers*  E.  L.  A 
Street  R.  Co.  (Fla.)  507 

2.  The  court  will  take  judicial  notice  that  a 
street- rail  way  company  is  a  common  carrier  of 
passengers.  Donovan  v.  Hartford  Street  R. 
Co.  (Conn.)  297 

8.  It  is  a  matter  of  common  knowledge  that 
natural  gas  will  not  explode  spontaneously 
without  some  agency  actincr  upon  it.  Me- 
OaJtan  v.  Indianapoiis  Natural  Uas  Co.  (Ind.) 

355 

4.  It  is  a  matter  of  common  knowledge  that 
race  courses  are  visited  by  invited  spectators, 
who  drive  into  the  grounds  in  their  own  car- 
riages or  other  vehicles  under  the  control  of 
themselves    or  their   own    drivers.     Hart  v. 

Washington  Park  Club  (111.)  492 

5.  The  jury  must  determine  the  facts  in  the 
case  from  testimony  given  by  witnesses,  and 
not  from  their  own  judgment  or  experience  or 
knowledge.  Burrows  v.  Delta  IVansp.  Co. 
(Mich.)  '  468 
Presumptions  and  burden  of  proof* 

6.  In  a  suit  upon  a  contract  made  and  to  be 
executed  in  another  state,  in  the  absence  of 
any  evidence  to  the  contrary,  the  court  will 
presume  that  the  rules  of  the  common  law  pre- 
vail there.     Patillo  v.  Alexander  (Ga.)        616 

7.  A  person  seeking  to  establish  title  to  an 
office  against  another  in  possession  of  it  has 
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the  burden  of  proving  his  right  thereto.     Till- 
man V.  Otter  (Ky.)  110 

8.  The  burden  of  proof  to  show  that,  not- 
withstanding a  substantial  compliance  with 
the  California  statutes  as  to  the  care  of  ballots, 
they  have  been  tampered  with,  or  have  been 
exposed  under  such  circumstances  that  a  vio- 
lation of  them  might  have  taken  place,  resting 
upon  one  objecting  to  their  admission  as  evi- 
dence, is  not  discharged  by  simply  showing 
that  it  was  possible  for  a  person  to  have  mo- 
lested them.     Tebhe  v.  Smith  (Cal.)  673 

9.  Funds  in  the  hands  of  a  trustee  who  has 
become  insolvent,  which  are  less  than  the 
amount  41  the  trust  funds,  are  presumed  to 
beloDg  to  the  trust.     State  v.  Foster  (Wyo.)  226 

10.  The  burden  is  on  the  seller  to  show  the 
purchaser's  inability  to  carry  out  his  contract, 
in  order  to  avoid  the  payment  of  the  broker's 
fees,  where  he  accepted  him  without  any  mis- 
representation or  suppression  of  knowledge  by 
the  broker  as  to  the  purchaser's  Unaneial 
ability.     Fairly  v.  Wappoo  Mills  (9.  C.)    215 

11.  No  presumption  that  grade  crossings  ex- 
pressly authorized  by  a  special  statute  were 
intended  to  be  subject  to  the  general  law  re- 
quiring approval  of  the  railroad  commissioners 
can  arise  from  the  mere  fact  that  they  are 
numerous,  while  the  general  policy  -of  the  law 
has  been  to  restrict  such  crossings,  if  the  act 
does  not  increase  the  total  numl^r,  and  indi- 
cates that  they  will  be  temporary  because  of 
the  possible  elevation  of  the  track.  New  York, 
N.  H.  A  II.  R.  Co,  v.  Bridgeport  Traction  Co. 
(Conn.)  867 

12.  The  burden  of  proof  is  upon  a  city  in 
an  action  for  the  value  of  property  destroyed 
by  It  as  a  nuisance  without  first  condemning 
the  same,  to  show  that  its  destruction  was 
really  necessary  to  the  public  health  or  safety. 
Savannah  v.  Mulligan  (Ga.)  803 

18.  An  accident  to  a  person  waiting  for  a 
street  car,  who  is  struck  by  the  sudden  switch- 
ing of  the  car  upon  a  side  track,  does  not  make 
a  prima  facie  case  of  negligence  on  the  part  of 
the  carrier.  Doiovaji  v.  Hartford  Street  R. 
Co.  (Conn.)  297 

14.  Negligence  of  the  person  conducting  a 
public  exhibition  of  horse  racing  cannot  be 
presumed  from  the  mere  fact  that  a  spectator 
was  injured  by  a  runaway  horse  while  within 
the  place  reserved  for  spectators.  Hart  v. 
Washington  Park  Club  (111.)  492 

15.  The  burning  of  a  house  through  fire  set 
from  the  sparks  of  a  firepot  placed  upon  its 
roof  by  workmen  engaged  in  repairing  it  will 
be  presumed  to  have  been  caused  by  their  neg- 
ligence.    Shafer  v.  lAieock  (Pa.)  254 

16.  An  explosion  of  nitro  glycerine  in  pro- 
cess of  manufacture  into  dynamite  raises  a 
presumption  of  negligence,  in  the  absence  of 
any  explanation  of  the  real  cause  of  the  ex- 
plosion.    Judson   V.    Giant  Powder  Co.  (Cal.) 

718 

17.  A  plaintiff  must  be  presumed  to  have 
caused  an  explosion  of  natural  gas  by  his  own 
act,  where  his  complaint  against  a  gas  com- 
pany for  the  explosion  does  not  charge  the 
company  with  any  negligence  except  in  failing 
to  cut  off  the  supply,  and  does  not  make  any 
29  L.  R.  A.  ' 


allegation  as  to  the  cause  of  the  explosion. 
Mciiahan  v.  Indianapolis  Natural  Gas  Co. 
(Ind.)  aVi 

Documentary. 

18.  A  certificate  of  the  clerk  that  he  ha< 
mailed  a  notice  of  scire  facias  addressed  to  the 
defendant,  which  under  111.  Rev.  Stat.  chap. 
22,  5^  12,  is  declared  to  be  evidence,  is  prima 
facie  evidence  that  the  notice  so  sent  by  mail 
was  received.     Bickerdike  v.  AUen  (l\h)      782 

19.  A  recital  in  a  judgment  that  due  proof 
was  made  is  at  least  prima  facie  evidence  of 
that  fact.  Id. 

20.  As  against  strangers  thereto  a  receipt  is 
incompetent  evidence  of  the  payment  thereby 
acknowledged,  for  as  against  them  it  is  but 
the  hearsay  declaration  of  the  party  wb*» 
signed  it.  made  without  opportunity  *^for  his 
cross-examination,  and  independently  of  his 
oath.     Ellison  v.  Albright  (Neb.)         '         737 

ParoL 

21.  Parol  evidence  is  admissible  to  ascertain 
the  intention  of  the  parties,  where  one  who  is 
not  a  party  to  a  promissory  note  signs  hh  name 
upon  the  back  of  it.  Peterson  v.  Rttssfft 
(Minn.)  612 

22.  Evidence  of  a  contemporaneous  agree- 
ment by  a  wife  to  procure  a  divorce  from  her 
husband  is  inadmissible  to  defeat  recovery  by 
her  upon  a  written  agreement  valid  upon  ilV 
face  for  the  release  of  her  dower  rights  in  real 
property  of  the  husband,  where  she  has  per- 
iormed*the  written  agreement  upon  her  part, 
which  of  itself  constitutes  a  consideration  for 
the  undertaking  of  the  other  party,  and  after 
such  agreement  she  resumed  marital  relations 
with  her  husband,  although  such  an  agreement 
would  be  admissible  if  the  action  were  upon  :i 
bond,  bill,  or  note,  to  prove  that  the  considera- 
tion was  unlawful.     Irrin  v.  Irvin  (Pa.)     292 

23.  Liability  for  brokerage  upon  a  contract 
for  the  sale  of  a  certain  quantity  of  a  commod 
ity,  "seller  paying  brokerage  at  10  cents  per 
ton,"  cannot  be  reduced  by  proof  of  a  custom 
to  pay  brokerage  only  on  the  amount  actuallv 
delivered.     Fairly  v.   Wappoo  MiU^  {S.  C.)  2U 

24.  Evidence  of  custom  and  usage  is  not  ad- 
missible to  explain  or  vary  the  terms  of  an  ex- 
press contract,  whether  written  or  verbal,  un- 
ambiguous in  its  terms,  unless  to  show  the 
meaning  of  certain  terms  used  in  the  contract, 
which  by  well  established  custom  or  long  usage 
have  acquired  a  meaning  different  from  that 
which  they  primarily  bear.  Id. 

Declarations. 

25.  Evidence  of  a  conversation  which  oc 
curred  in  defendant's  absence  is  not  rendered 
admissible  against  him  by  the  fact  that  it 
would  tend  to  contradict  statements  made  by 
defendant's  counsel  in  his  opening  statement  I'o 
the  jury.     Muraer  v.  St'ern  (Mich.)  boi* 

26.  That  both  defendants  jointly  sued  for 
alienating  a  husband's  affections,  and  who  art- 
shown  to  have  acted  in  concert,  were  not 
present  at  a  conversation  with  one  of  them  re 
specting  an  inducement  held  out  to  the  bu"*- 
l)and,  will  not  prevent  the  admission  of  the 
evidence  of  such  conversation.  Price  v.  /Vvv 
(Iowa)  150 

27.  Evidence  of    conversations  between  a 


Exception— Explosion. 


891 


husband  and  his  father,  and  between  the  lat- 
ter and  the  wife's  father,  may  be  proved  in  an 
action  for  alienating  the  husband's  affections, 
in  order  to  show  the  weight  and  probable  effect 
of  a  properly  inducement  held  out  to  him  to 
abandon  her.  Id, 

28.  Evidence  that  a  grantor  of  a  part  of  a 
tract  of  land  told  a  grantee  that  a  well  nearly 
on  the  boundary  line,  but  on  the  land  not  con- 
veyed, '* belonged  to'*  and  "would  be  sold" 
with  the  land  conveyed,  is  inadmissible  to 
show  the  legal  effect  of  the  deed  as  against  a 
subsequent  purchaser  of  the  remaining  land. 
Jtiolnnmnv.  ClappiConu.)  582 

29.  Declarations  of  the  workmen  of  one  em- 
ployed in  repairing  a  house  which  is  burned 
during  such  employment,  as  to  the  cause  of 
the  lire,  are  admissible  to  charge  him  with  li 
ability  when  made  while  the  fire  is  in  pro- 
gress. Shafer  v.  Lacock  (Pa.)  254 
Relevancy;  weig^ht. 

30.  The  right  to  prove  the  good  character  of 
an  accused  is  properly  confined  to  a  few  years 
previous  to  the  crime,  without  allowing  proof 
of  his  reputation  long  before,  in  boyhood 
days.     State  v.  Barr  (Wash.)  154 

31.  Evidence  that  it  is  practicable  to  place 
railings  about  the  top  of  tenders  to  increase 
their  capacity,  and  that  this  was  not  done  in 
the  case  in  hand,  is  admissible  on  the  question 
of  negligence  in  loading  a  lender  so  that  coal 
fell  from  it  and  injured  the  plaintiff.  Union 
P.  R,  Co,  V.  Erickson  (Neb.)  137 

82.  Permanent  lung  trouble  need  not  be 
specifically  alleged  to  admit  proof  of  it  in  an 
action  for  damages  for  personal  injuries,  if 
the  injuries  are  alleged  to  be  permanent  and 
the  evidence  shows  that  the  lun^  trouble 
would  probably  result  from  the  injury  re- 
ceived. Montgomery/  v.  Lansing  City  Blec.  R. 
Co.  (Mich.)  287 

33.  An  answer  under  oath  has  no  greater 
force  as  evidence  than  the  bill,  under  III.  Rev. 
Stat.  chap.  22,  ^  20,  where  the  bill  waives  the 
oath.     Bickerdike  v.  Allen  (III.)  782 

34.  A  provision  in  a  judgment  for  a  speci- 
fic sum  of  money,  with  interest,  that  it  be 
paid  in  United  States  gold  coin,  does  not  con- 
stitute it  a  variance  from  a  declaration  describ 
ing  the  judgment  as  fpr  a  certain  number  of 
dollars  or  for  money  simply, — especially  where 
the  complaint  upon  which  it  was  rendered 
describes  the  note  upon  which  the  suit  was 
brought  as  notes  for  the  payment  of  so  many 
dollars,  and  not  so  many  dollars  in  United 
States  gold  coin,  and  the  judgment  was  one 
by  default.     Beljord  v.  Woodicard  (111.)       593 

NOTKS   AND   BhIEFS. 

See  also  Criminal  I-aw. 
Evidence;  presumption  of  negligence. 

256,  298 
Burden  of  proof  as  to  negligence.  493 

Burden  of  proof  and  evidence  generally  in 

respect  to  negligence  in  escape  and  explosion 

of  gas.  342 

Burden  of  proof  as  to  excessive  force.      530 
To  overthrow  written  contract.  55 

Parol,  as  to  writing.  293  612 
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Of  repairs  after  accident.  138 

Declarations  of  employes.  256 

Receipt  as  evidence  of  payment  as  against 

third  parties:    (I.)  ordinary  receipts:  {a)  not 

admissible;  (b)  admissible;    (II.)    receipts  in 

deeds.  787 
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See  Appeal  akd  Error, 


EXECUTION.    See  also  Judicial  Sale,  2. 

A  levy  on  a  portion  of  the  property  of  a  rail- 
road company  is  not  valid  under  Minn.  Gen. 
Laws  1868,  chap.  56,  §$^1-3,  as  against  mort 
gagees  of  the  property  as  to  whom  the  road, 
rolling  stock,  and  personal  property  constitute 
an  entirety,  but  the  remedy  of  creduors  in  such 
a  case  must  be  against  the  property  as  an  en 
tirety.     Central  Trust  Co.    v.  Mora7i   (Minn.) 

212 

EXECUTORS    AND   ADMINISTRA- 
TORS.  See  also  Interest,  3;  Trubts,  1. 

1.  The  mere  fact  that  a  debtor  to  the  estate 
has  the  legal  title  to  a  piece  of  land  does  not 
show  that  a  compromise  with  him  by  an  ex 
eculor  of  a  claim  due  the  estate  was  improper. 
Re  Bicker's  Estate  (Mont.)  622 

2.  An  executor  may  lawfully  be  allowed  his 
commissions  on  the  disbursements  of  the  year 
on  his  accounting  at  the  close  of  the  year.  Rf^ 
Richer' s  Estate  (Mont. )  622 

3.  Compelling  a  person  to  disclose  his  pos- 
session of  any  property  of  a  decedent's  estate, 
or  his  knowledge  concerning  such  estate,  on 
penalty  of  imprisonment  for  refusal,  in  pro- 
ceedings on  behalf  of  the  estate,  being  a  rem- 
edial, and  not  a  penal,  proceeding^  is  not 
within  the  constitutional  provisions  against 
making  any  person  a  witness  against  himself 
in  a  criminal  action,  and  against  unreasonable 
searches  and  seizures.  Levy  y.  San  Fran^nsco 
Super.  Ct.  (Cal.)  *  811 

Notes  and  Briefs. 

Executors;  liability  of,  for  compound  inter- 
est. 622 

EXPLOSION.    See  also  Evidence,  3,  16, 
17;  Gas,  2. 

1.  The  duty  of  keeping  natural  gas  under 
control  while  it  is  being  transported  is  imposed 
by  Ohio  Rev.  Stat,  t^  8561a,  and  damages  re- 
sulting to  others  without  their  fault  by  its  ex- 
plosion while  being  thus  transported  by  a  gas 
company  will  make  such  company  liable 
therefor,  although  not  negligent  in  regard 
thereto.     Ohio  Gas  Fuel  Co.  v.  Andrews  {Ohio) 

837 

2.  The  risk  of  damages  from  an  explosion  in 
a  dynamite  factory  is  not  assumed  by  convey- 
ing land  for  use  in  that  business,  and  by  con 
tinuing  to  carry  on  business  near  by  after  one 
explosion  lias  occurred.  Jtidsony.  Giant  Pow- 
der Co.  (Cal.)  718 

Notes  and  Briefs. 
Explosion;  liability  for  explosion  of  gas.  837 
Negligence  in  the  manufacture  and  storage 
of  gunpowder,  nitroglycerine,  dynamite,  and 
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other  explosives: — (I.)  ^neral  doctrine;  (II.) 
the  effect  of  city  ordinances;  (III.)  negligence 
in  the  manufacture;  (IV.)  negligence  in  the 
storage.  718 

FENCE.    See  Railroads,  1. 

FERRIES. 

1.  A  railroad  company  owning  a  ferry  fran- 
chise, which  runs  a  ferry  as  part  of  its  line, 
cannot,  while  operating  the  rest  of  its  line,  dis 
continue  the  ferry  because  it  is  not  profitable, 
and  refuse  to  obey  a  legislative  requirement  to 
operate  it.  Brawnell  v.  Old  Colony  R.  Co. 
(Mass.)  y  169 

2.  Duty  to  operate  a  ferry  under  a  franchise 
may  be  specifically  enforced  by  a  suit  in  court 
authorized  by  statute;  and  forfeiture  of  the 
charter  is  not  the  only  remedy.  Id, 

8.  An  order  by  the  court  to  operate  a  ferry 
may  be,  in  the  first  instance,  to  provide  a  suit- 
able ferry,  without  definitely  deciding  what 
kind  of  a  ferry  is  suitable.  Jd. 

4.  Acquiescence  by  the  state  in  the  abandon- 
ment of  a  ferry  is  not  shown  by  mere  failure  of 
officers  to  take  action  to  compel  its  operation. 

5.  The  enforcement  of  a  penalty  due  to  the 
state  under  Mass.  Stat.  1894,  chap.  392,  for 
failure  to  operate  a  ferry,  cannot  be  bad  in  a 
suit  on  petition  of  individuals  to  compel  the 
operation  of  the  ferry.  Id. 

6.  Special  mention  of  a  ferry  franchise  is  not 
necessary  to  convey  it,  in  a  transfer  of  a  rail- 
road of  which  the  ferry  is  practically  an  ex- 
tension. Id. 

Notes  and  Briefs. 
Ferry;  franchise  of;  duty  to  operate.       169 

FIRE.  See  also  Commerce,  1 ;  Contracts, 
8;  Evidence,  15;  Trial,  3. 
A  statute  requiring  screens  "of  the  best  ap- 
proved kind,  shown  by  experience  to  be  proper 
and  suitable  for  protection  from  fire,"  to  be 
used  on  vessels  burning  wood,  is  not  unreason- 
able and  imposes  no  greater  burden  than  the 
common  law  rule  in  most  states  imposes  in  the 
case  of  railroad  locomotives.  Burroics  v.  Delta 
Transp.  Co.  (Mich.)  468 

FISHERIES.    See  also  Boundaries,  1. 
Notes  and  BRmrs. 
Fisheries;  state  regulation  of.  715 

FORFEITURE.  See  also  Building  and 
Loan  Associations,  7,  8;  Corporations. 
15,  16. 

Notes  and  Briefs. 

Forfeiture;  of  payments  to  loan  association, 
see  Building  and  Loan  Associations. 

Compulsory  evidence  against  one's  self  in 
case  of.  813 

FRANCHISE.  See  also  CoRPORATIO^s, 
15,  16;  Ferries;  Taxes,  8-12. 

Notes  and  Briefs. 
Franchise;  compelling  operation  of.         169 
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FRAUD.    See  also  Corporations,  14;  Sale, 
4-6. 

1.  Intentional  fraud,  as  distinguished  from 
mere  breach  of  duty  or  omission  to  use  doe 
care,  is  an  essential  factor  in  an  action  for  de 
ceit.     Kounize  v.  Kennedy  (N.  Y.)  360 

2.  A  representation  upon  which  an  action 
for  fraud  can  be  based  must  be  false,  material, 
and  made  knowing  it  was  false,  or  recklessly 
made  not  knowing  or  caring  whether  it  was 
true  or  false.  Id. 

3.  A  misrepresentation  designed  to  influence 
the  conduct  of  another  and  upon  which  he  actfi 
to  his  prejudice,  if  honestly  made  beh'evin^  it 
to  be  true,  cannot  create  liability  to  an  actiOD 
for  deceit.  Id, 

4.  The  omission  of  a  claim  then  in  litigatioD 
from  a  statement  of  the  entire  assets  and  lia- 
bilities of  a  corporation,  which  is  made  by  the 
president  of  the  company,  but  not  stated  or 
understood  to  be  made  upon  his  personal 
knowledge,  does  not  make  him  liable  for  fraud 
and  deceit  to  a  person  purchasing  bonds  of  the 
company  on  the  faith  of  such  statement,  where 
the  president  believed  and  had  reasonable  cause 
to  believe  that  the  claim  was  not  valid  or  en 
forceable  against  tde  company.  Id. 

Notes  and  Briefs. 

Fraud:  liability  for  misrepresentations  made 
in  good  faith.  361 

GAME  LAWS.    See  also  Carriers,  10. 
Notes  and  Briefs. 
Game  laws;  innocent  violation  of.  715 

GAS.    See  also  .^vid^ncb,  3;  Explosion,  1; 
Highways,  1;  Pleading,  6. 

1.  A  company  actually  using  natural  gas 
which  flows  through  a  pipe  over  a  highway 
crossing  cannot  escape  liability  for  the  danger 
ous  condition  of  poorly  jointed  and  letikiDg 
pipes,  because  the  contractor  who  laid  tnein 
has  not  yet  formally  turned  over  the  plant  to 
the  company  or  fully  completed  his  'x>ntract. 
Lebanon  Light,  H.  dt  P.  Co.  v.  I^p  (Inii.)    342 

2.  The  acts  on  previous  occasions  of  a  per 
son  injured  by  an  explosion  of  natural  gas  in 
defective  pipes  may  be  taken  into  account  in 
determining  his  contributory  negligence  by 
showing  his  experience  and  knowledge  of  tlii 
danger,— especially  when  previous  disturb 
ances  of  the  pipes  are  charged  to  have  been  the 
occasion  of  the  explosion.  Id, 

3.  Conducting  natural  gas  at  high  pressure 
through  poorly  jointed  pipes  with  numerous 
leaks,  lying  loose  up6n  the  ground  where  the 
public,  including  children  and  other  inexperi- 
enced persons,  daily  pass,— especially  when  it 
is  laid  on  a  public  highway  in  violation  of 
law,— constitutes  actionable  negligence.      Id. 

4.  An  ordinance  limiting  the  price  to  be 
charged  for  gas  furnished  to  private  consum- 
ers is,  in  ihe  absence  of  legislative  authority, 
invalid. — at  least  as  affecting  a  gas  company 
which  has  obtained  consent  to  the  use  of  streets 
without  any  condition  imposed  except  as  to 
the  rates  to  be  charged  for  public  buildings. 
He  Pryor  {IS^fiXi.)  398 
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Notes  and  Briefs. 

Gas;  liability  for  negli^nce  in  tbe  escape 
and  explosion  of  gas: —  (I.)  general  doctrine 
governing  such  actions;  (11.)  legislative  and 
municipal  control:  (III.)  e?idence:  (a)  in  gen- 
eral; (b)  burden  of  proof;  (c)  expert  testimony; 
(d)  sufficient  to  establish  negligence;  (e)  insuf- 
ficient to  establish  negligeoce;  (IV.)  contribu- 
tory negligence;  (V.)  questions  for  and  instruc- 
tions to  the  jury;  (VI.)  effect  of  contributing 
causes;  (VII.)  effect  of  negligence  of  third  per- 
son; (VIII.)  act  of  fellow  servant;  (IX.)  the 
question  of  notice;  (X.)  as  between  landlord 
and  tenant;  (XI.)  rights  of  the  owner  of  the 
reversion;  (XII.)  effect  of,  upon  insurance: 
(XIII.)  gas  generated  by  accident;  (XIV.)  right 
of  action  over.  337 

GOLD.    See  also  Bonds,  5;  Judgment,  1,2. 

Notes  and  Briefs. 

Gold;  contract  to  pay  in,  see  Contracts. 

GOVERNOR. 

Notes  and  B kiefs. 
Executive  function  of  appointment.        113 

GUARANTY.    See  Contracts.  8. 

GUN.    See  Homicide. 

GUNPOWDER.    See  Explosion,  Notes 

AND   B KIEFS. 

HEALTH.    See  also  Nuisances,  1. 

A  resolution  of  the  state  board  of  health 
without  limitation  or  restriction,  that  no  pig 
pen  shall  be  built  or  maintained  within  100  feet 
of  any  street  or  inhabited  house,  is  not  a  rea 
sonable  and  legitimate  exercise  of  the  power 
conferred  by  Vt.  Acts  18«6.  No.  98,  §;  6.  and 
Vt.  Acts  1892,  No.  82,  ^  11,  providing  that  the  i 
board  shall  have  authority  to  promulgate  and  | 
enforce  such  regulations  for  the  better  preser  i 
vation  of  the  public  health  in  contagious  and 
epidemic  diseases,  and  regarding  the    causes 
which  tend  to  their  development  and  spread, 
as  it  shall  judge  necessary.     State  v.  Speyer 
(Vt.)  578 

Notes  and  Briefs. 

Health;  regulations  to  preserve.  574 


place,  damages  a  land  owner  whose  property 
is  left  upon  a  blind  court,  otherwise  than  in 
the  same  manner  as  the  general  public,  and  en- 
titles him  to  damages,  although  his  property 
did  not  abut  upon  the  vacated  portion  of  the 
street,  but  only  touched  it  at  one  comer.  Chi- 
cago V.  Burcky  (III.)  566 

4.  The  right  of  a  land  owner  to  damages 
from  the  vacation  of  a  portion  of  a  street  so  as 
to  leave  his  property  upon  a  blind  court  is  not 
affected  by  his  subsequent  opening  of  a  street 
which  separates  his  pro^ierty  from  the  vacated 
portion  of  the  original  street,  as  his  rights  are 
fixed  at  the  time  of  closing  the  street.  Id. 

5.  The  facts  that  the  tracks  of  a  railroad 
company  are  laid  across  city  streets,  and  its 
freight  and  passenger  cars  are  permitted  bv 
the  city  to  pass  over  such  streets  upon  such 
tracks,  give  the  company  no  exclusive  use  of 
the  crossing,  but  only  a  use  to  be  enjoyed  in 
common  with  the  public.  Chicago,  B.  &  Q. 
R.  Co.  V.  West  Chicfigo  Stnet  R.  Co,  (III.)  485 
See  also  Eminent  Domain. 

6.  A  constitutional  provision  against  a 
"levying  of  taxes  by  the  poll"  is  not  violateci 
by  a  statute  which  was  substantially  in  force 
when  the  constitution  was  adopted,  compelling 
ablebodied  male  residents  between  twenty  and 
fifty  years  of  age  to  labor  two  days  at  least  an- 
nually in  repairing  the  roads,  with  the  privi- 
lege of  furnishing  a  substitute  or  paying  75 

.       ......         ^.  .    ^^^^ 


cents  per  day  instead.     Short  v.  State 
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HIGHWAYS.  See  also  Bicycles;  Con- 
stitutional Law,  22;  Counties,  1;  Emi- 
nent Domain,  5-14;  Statutes,  15;  Tele-  j 

GRAPHB. 

1.  Pipes  for  natural  gas  cannot  be  lawfully  ; 
laid  on  the  surface  of  a  highway.  I^anaii\ 
Light,  H.  cfc  P.  Co.  v.  Leap  (Ind.)  342 

2.  An  abutting  proprietor  is  entitled  to  the 
use  of  the  street  in  front  of  his  premises  to  its 
full  width,  as  means  of  ingress  and  egress 
and  for  light  and  air;  and  this  right  is  as  much  . 
property  as  the  soil  within  the  boundaries  of 
his  lot.  Willamette  Iron  Works  v.  Oregon  R. 
d  Nav.  Co.  (Or.)  88 

8.  The  vacation  of  a  part  of  a  public  street 
constituting  a  thoroughfare  across  a  railroad 
track,  and  the  erection  of  a  viaduct  in  another 
29  L.  R.  A. 


Notes  and  Briefs. 

Highways;  vacation  of    part  as  injury  to 

abuttmg  owner.  569 

Structure  injuring  abutting  owners.  89 

Legislative  power  as  to  use  of.  89-97 

HOMICIDE.    See  also  Descent  and  Dis 

TUIBUTfON;   INDICTMENT,  ETC.,    2. 

The  right  to  fix  a  loaded  gun  in  a  building 
so  that  it  will  be  discharged  on  forcing  open 
the  front  door,  and  kill  a  person  attempting 
to  enter  is  a  question  of  fact  or  mixed  fact 
and  law  for  the  jury.    State  v.  5a/T(Wash.) 

154 
Notes  and  Briefs. 

Homicide:  by  means  of  spring  gun,  trap,  or 
other  dangerous  instrument  killing  trespasser. 

154 

HORSE   RACING.    See  also  Evidence. 
4,  14;  Pleading,  5. 

1.  Grounds  on  which  a  public  exhibition  of 
horse  racing  is  given,  to  which  the  public  are 
invited,  must  be  kept  in  a  reasonably  safe  and 
suitable  condition  for  the  spectators.  Uart  v. 
Washington  Park  Club  (111.)  492 

2.  Permitting  a  horse  to  run  in  a  race  know 
ing  it  to  be  dangerous  and  unsafe  by  reason 
of  a  vicious  habit  of  track  bolting,  without 
warning  a  woman  engaged  to  ride  in  the  same 
race,  of  the  character  of  the  horse,  of  which 
she  is  ignorant,  renders  an  agricultural  society 
which  is  promoting,  controlling,  and  conduct- 
ing the  race  liable  to  her  for  injuries  caused 
by  the  bolting  of  such  horse  during  the  race. 
Lane  v.  Minnesota  State  Agri,  Soc.  (Minn.)  708. 
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Hotel— In  J  UNCTION . 


Notes  and  Briefs.  [ 

Horse  race;  negligence  in  coniluct  of.     708  j 

HOTEL.    See  Innkeepers. 

HUSBAND   AND   WIFE.     See  also  In- 
fants. 

Wrongfully  depriving  a  wife  of  the  affec- 
tion, companionship,  and  society  of  her  lius- 
band,  gives  her  a  right  of  action  for  damages, 
under  Iowa  Code,  ^  2211.  which  authorizes  a 
wife  to  maintain  actions  "for  the  preservation 
and  protection  of  her  rights  and  property  as  if 
unmarried."     Pric^  w.  Price  {lo'w a)  150 

Notes  and  Briefs. 

Husband  and  wife;  action  for  alienation  of 

affection.  150 

Support  of  children  after  divorce.  678 

IMPROVEMENTS.       See    also    Coten- 

ANT8,  3. 

1.  A  coparcener  allowed  for  improvements 
may  be  charged  by  way  of  set-off  for  use  and 
occupation.      Ward  y.   Ward  (W.  Va.)        449 

2.  Permanent  improvements  made  by  one 
coparcener  are  chargeable  to  the  others  person- 
ally or  upon  their  shares  in  the  land,  only 
when  made  by  their  request  or  agreement. 

Id. 

INDEX.    See  also  Real  Property,  1. 
Notes  and  Briefs. 
Index;  as  part  of  records.  775 

INDICTMENT       AND       INFORMA- 
TION. 

1.  The  parts  of  a  book  which  are  obscene, 
indecent,  and  impure,  when  the  whole  book  is 
not  so,  must  be  described  or  referred  to  in  an 
indictment  so  specifically  that  they  can  be 
identified  by  the  evidence,  if  they  are  not  set 
out  according  to  their  tenor  because  unfit  to 
appear  on  the  record.  Com.  v.  McCance, 
(Mass.)  61 

2.  An  information  charging  that  defendant 
purposely  killed  a  person  named  is  not  insuffi- 
cient because  there  was  no  intent  to  kill  any 
particular  person,  but  merely  to  kill  any  one 
who  might  attempt  to  enter  a  certain  building, 
under  a  statute  requiring  the  fact  to  be  stated, 
but  making  an  information  sutficieut  against 
such  an  attack  unless  the  defendant  could  be 
misled  to  his  injury,     ^tate  v.  Barr  (Wash.) 

154 
H.  Exclusive  ownership  of  a  label  need  not 
be  alleged  in  an  information  under  a  statute 
making  it  a  misdemeanor  to  vend  or  keep  for 
sale  goods  upon  which  any  forged,  imitation, 
or  counterfeit  label  shall  he  placed  to  represent 
ihc  goods  as  those  of  some  other  person,  asso 
ciaiion,  or  union  of  workinemen.  btate  v. 
Bishop  (Mo.)  200 

Notes  and  Bkikfs. 

Indictment;  settinjr  out  obscene  language. 

61 
29  L.  R.  A. 


INFANTS.       See    also    Negligence,    1; 
Trial,  4,  5. 

A  woman  cannot  recover  from  her  former 
husband  for  necessaries  furnished  their  chil- 
dren, of  whom  she  was  given  the  custody  in  a 
decree  of  divorce  based  on  her  fault,  without 
any  order  respecting  their  maintenance,  unless 
he  has  promised  to  pay  for  such  necessaries  or 
requested  that  they  be  furnished.  Fulton  v. 
ff^lton  (Ohio)  67^ 

INFORMERS. 

One  who  did  not  contribute  to  the  construe 
tion  or  maintenance  of  a  sidewalk  which  be 
has  a  rie:ht  to  use  may  be  an  informer  for  un- 
lawfully riding  a  bicycle  on  the  sidewalk,  the 
penalty  for  which  is  for  the  use  of  a  school 
district.     G>m.  v.  Forrest  (Pa.)  365 

INJUNCTION.    See  also  Waters.  6. 

1.  A  court  of  equity  will  never  lend  its  aid, 
by  injunction,  to  restrain  the  libeling  or  sland- 
ering of  title  to  properly,  where  there  is  no 
breach  of  trust  or  contract  right  involved. 
Beyes  v.  Middkton  (Fla.)  66 

2.  Injunctions  which  are  in  substance  man- 
datory—that is,  requiring  some  act  to  be  done 
— may  be  granted  by  the  courts  in  proper 
cases.     Ceritral  Trust  Co.  v.  Moran  (Minn.) 

218 

3.  Opportunity  to  acquire  the  easement  of  an 
abutting  owner  by  agreement  or  condemnation 
may  be  given  before  making  an  injunciion 
mandatory  against  an  unauthorized  approach 
of  a  bridge  which  is  in  daily  use  by  a  large 
number  of  electric  cars,  wagons,  and  foot  pass- 
engers. Willamette  Iron  Works  v.  Oreqoit  R, 
dA^av.  Co.  (Or.)  '        ^b 

4.  A  temporary  injunction  mandatory  in 
substance,  although  it  may  be  granted  in  a 
proper  case  under  Minn.  Gen.  Stat.  1878,  chap. 
66,  tit.  11,  ought  not  to  be  granted,  except  un- 
der peculiar  circumstance?,  and  where  1i  is 
clear  that  plaintiff  will  have  a  final  decree  and 
the  court  can  impose  such  conditions  that  de- 
fendant shall  sustain  no  detriment.  Central 
Trust  Co.  V.  Maran  (Minn.)  212 

6.  An  injunction  will  not  Heat  the  suit  of  an 
abutting  owner  who  does  not  own  the  fee  to 
re* train" the  laying  of  a  street  railway  in  the 
street,  as  the  damages  which  he  may  suffer  are 
merely  consequential.  Chicago,  B.  A  Q.  R.  Co, 
V.  West  Chicago  Street  R.  Co.  (111.)  4S5 

6.  An  injunction  against  constructing  a 
trolley  road  across  a  steam -rail  road  track  at 
grade',  the  effect  of  which  will  be  dangerous  to 
passengers,  cannot  be  defeated  on  the  ground 
that  it  will  be  simply  an  injunction  against 
trespassers  or  involves  simply  a  claim  for 
damages.  New  Vorky  N.  11.  <fe  II.  /?.  Co.  v. 
Bridgept/rt  Traction  Co.  (Conn.)  367 

7.  A  consumer  may  enjoin  a  city  which  ha^ 
undertaken  to  furnish  water  to  its  inhabitant^ 
from  shutting  off  his  supply  for  the  purpose  of 
coercing  payment  of  an  old  claim  against  bim, 
after  it  has  accepted  the  rates  and  furnished 
water  for  subsequent  periods.  Woody.  Auburn 
(Me.)  376 

a  The  use  of  the  words  'U.  S.  Dental 
Rooms"  and  of    the  letters  "U.  8."  upon  the 
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ivindows  of  a  dental  office  may  be  enjoined  at 
the  8uit  of  one  who  has  adopted  them  as  a 
trade-name  against  another  who  by  their  use  is 
plainly  attempting  to  convey  the  idea  that  he 
is  carrying  on  a  branch  of  the  former's  busi- 
ness, and  so  profit  from  his  advertising  and 
business  reputation.     Cady  v.  Schultz  (R.  I.) 

534 

9.  An  injunction  to  restrain  a  levy  on  part 
of  the  property  of  a  railroad  may  be  granted 
in  favor  of  mortgagees  of  the  whole  prop)erty, 
under  Minn.  Gen.  Laws  1868,  chap.  56, 
5;§  1-3,  which  make  all  the  property  of  the 
company  an  entirety  as  to  mortgagee's.  Cent- 
ral IVmt  Co.  V.  Maran  (Minn.)  212 
,  10.  A  grantee  of  a  part  of  a  tract  of  land, 
who  is  told  by  the  grantor  that  a  well  on  the 
boundary  line,  partially  on  the  land  uncon- 
veyed,  will  go  with  the  part  sold,  is  not  entitled 
to  an  injunction  against  covering  such  well 
with  a  building,  where  he  has  never  used  it 
since  his  purchase,  and  it  has  been  covered 
with  a  flagstone  all  that  time,  and  pipes  con- 
necting it  with  his  buildings  are  entirely  on  his 
land.     Robinson  v.  Clapp  (Conn.)                 582 

11.  A  decree  enjoining  the  erection  of  any 
building  on  defendant's  property  "so  near  as 
to  exclude  the  light"  from  plaintiff's  dwelling 
house  is  bad  for  Indefiniteness.  Id. 

Notes  and  Briefs. 
Injunction:  against  taxes.  507 

Against  structure  in  street.  89 

INNKEEPERS. 

A  hotel  keeper  is  not  liable  for  the  theft  by 
his  night  clerk,  from  the  hotel  safe,  of  money 
of  a  regular  boarder  who  has  lived  in  the 
house  for  some  months,  if  ordinary  care  and 
diligence  were  used  in  the  employment  of  the 
clerk.     Taylor  v.  Downey  (Mich.)  92 

INSOLVENCY.      See    also    Banks,  4-6; 
Partnership. 

1.  The  right  of  a  state  or  municipality,  if 
any  exists,  to  priority  or  preference  of  pay- 
ment from  an  insolvent's  estate,  cannot  be  as- 
serted after  a  general  assignment  for  creditors, 
which  passes  the  title.     State  v.  Foster  (Wyo.) 

226 

2.  .A  statute  providing  for  the  release  of  a 
claim  in  full  by  a  creditor  who  accepts  a  diyi 
dcnd  under  an  assignment  cannot  apply  to  the 
state  or  a  municipality,  under  a  constitutional 
provision  that  such  liability  can  be  extinguished 
only  by  payment  into  the  proper  treasury.  Id. 

3.  A  deed  of  trust  by  an  insolvent  corpora- 
tion is  not  void  as  matter  of  law  from  the 
fact  that  the  directors  vole  themselves  prefer- 
ences in  payment  of  debt.  Schiifeldt  v.  Smith 
(Mo.)  830 

Notes  and  Briefs. 
See  also  Partnership. 
Insolvency;  extraterritorial  effect  of .  164 
Priority  of  state  or  United  States  in  pay- 
ment from  assets  of  a  debtor:— (I.)  scope  of 
note  generally;  (II.)  priority  of  United  Stales: 
(a)  upon  what  based;  {h)  constitutionality  of 
provisions  for;  {c)  superiority  over  state  laws; 
29  L.  R,  A. 


I  id)  construction  and  scope  of :  (1)  generally;  (2) 
who  are  debtors  of  the  United  States;  (3) "what 

I  debts  are  within  the  statute;  (4)  what  consti- 
tutes insolvency;  (5)  sufficiency  of  assignment 
to  confer  priority;  (6)  sufficiency  of  attachment 
to  confer  priority;  (e)  when  and  to  what  it  at- 
taches; (/)  nature  and  extent;  {g)  marshaling 
assets;  (h)  liability  of  assignee  or  representa- 
tive; (i)  subrogation  of  sureties;  {j)  what 
amounts  to  a  devestiture  of  the  right;  {k)  how 
asserted;  (III.)  priority  of  the  states:  (a)  upon 
what  based;  {b)  constitutionality  of  provisions 
for;  {c)  nature  and  extent;  {d)  to  what  indebted- 
ness it  applies;  {e)  subrogation  t>f  surely  making 
payment;  (f)  when  it  attaches  and  how  de- 
vested; (IV.)  priority  of  claims  for  taxes.     226 

INSURANCE.      See    also    Conflict    of 
Laws,  3. 

1.  The  failure  of  an  insurance  company  of 
another  state  to  comply  with  the  statutory  pre- 
requisites to  the  right  to  do  business  does  not 
prevent  such  company  from  enforcing  a  claim 
for  premiums  due  for  insurance,  although  the 
corporation  is  guilty  of  a  mi.sdemeanor  and 
subject  to  a  penalty  by  reason  of  the  insur- 
ance. State  Mut.  F.  Ins.  Co.  v.  Brink  ley  Stare 
db  H.  Co.  (Ark.)  712 

2.  The  right  to  recover  unearned  premiums 
on  the  termination  of  insurance  in  a  mutual 
company  does  not  exist  until  the  dues  or  liabili- 
ties which  the  insured  may  be  liable  to  pay 
under  the  charter  and  by-laws  of  the  organiza- 
tion can  be  ascertained  and  deducted,  where 
the  charter  provides  for  withdrawal  by  notice 
and  "paying  all  dues  and  liabilities."  Id. 

3.  Smoked  meats  taken  from  a  smokehouse 
to  a  storage-room  as  fast  as  they  are  cured  are 
contents  of  the  smokehouse  within  the  meaning 
of  a  policy  in  separate  sums  upon  a  butcher- 
shop  and  its  contents,  and  the  smokehouse 
and  its  contents,  where  it  was  the  under- 
standing of  the  parties  that  the  smoked  meats 
taken  out  of  the  smokehouse  for  storage  were 
properly  insured  as  contents  of  \  the  smoke- 
house; and  recovery  may  be  had  therefor  when 
burned  with  the  butcher  shop,  although  the 
smokehouse  is  not  burned.  Grayhill  v.  Penn 
Twp.  Mut.  F.  Ins.  Asso.  (Pa.)  55 

4.  A  policy  of  insurance  on  a  building  and 
various  articles  of  personal  property  therein, 
separately  valued,  is  not  forfeited  as  to  the 
personal  "properly  by  virtue  of  a  lack  of  title  to 
the  land,  under  a  provision  that  the  entire 
policy  shall  be  void  if  the  ''subject  of  insurance 
be  a  building  on  ground  not  owned  by  the  in- 
sured in  fee  simple,"  since  the  building  is  not 
alone  the  subject  of  insurance.  Dills  v.  Ihber- 
nia  Ins.  Co.  (Tex.)  706 

Notes  and  Briefs. 
Insurance;  by  foreign  corporation.  712 

Construction  of  policy.  55 

INTEREST. 

1.  The  allowance  of  interest  upon  the  value 
of  property  destroyed  by  negligence  must  be 
left  to  the  discretion  of  the  jury  under  Cal. 
Civ.  Code,  §  3238.  King  v.  Soutbern  P.  Co. 
(Cal.)  755 

2.  A  provision  for  the  payment  semi-annu- 
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Intoxicating  Liquors — Judicial  Bale. 


ally  of  iDterest  on  municipal  bonds  at  a  certain 
per  cent  is  unlawful,  where  the  notice  of  elec- 
tion which  the  law  requires  to  state  the  rate  of 
interest  names  such  per  cent  payable  annually. 
Skinner  v.  JSania  Rosa  (Cal.)  512 

8.  The  rate  of  compound  interest  paid  by  an 
executor  on  funds  retained  in  his  hands,  which 
is  more  than  banks  would  pay  for  a  part  of 
the  time,  and  which  has  made  double  the  in 
come  that  could  have  been  obtained  by  invest 
ing  the  money  as  directed  by  the  will,  will  not 
be  increased  to  the  maximum  rales  at  which 
there  is  evidence  that  money  could  have  been 
loaned,  with  no  allowance  for  expenses,  delays, 
and  failures. — especially  where  the  executor 
has  disbursed  more  than  $50,000  during  a  long 
term  of  years  and  his  accounts  for  the  whole 
estate  have  been  found  correct  in  eYery  item 
and  there  is  no  delinquency  or  suspicion  of 
fraud  on  his  part.  •  He  Bicker's  Estate  (Mont.) 

622 
Notes  and  Briefs. 

Interest;  lawfulness  of  taking  in  advance: — 
(I.)  in  discounts:  {a)  in  general;  {b)  by  persons 
other  than  banks;  (c)  on  instruments  other 
than  bills  and  notes;  (II.)  in  periodical  pay- 
ments; (III.)  for  what  length  of  time  allowed. 

761 

LiaSilityof  executors,  trustees, etc.,  for  com- 
pound interest:  (I.)  origin,  growth,  and  general 
statement  of  the  doctrine;  (II.)  principle  of  the 
allowance;  (III.)  option  to  take  interest  or 
profits;  (IV.)  grounds  for  allowance:  {a)  gen- 
erally; (b)  misconduct  or  gross  delinquencv 
generally;  (c)  use  and  admixture  of  trust  fund; 
(d)  failure  or  refusal  to  account;  (e)  neglect  to 
invest;  (/)  improper  investment;  {g)  unneces- 
sarily calling  in  investment;  {h)  neglect  in 
winding  up  or  paying  over;  [i)  nonperformance 
of  trusts  for  accumulation;  (j)  neglect  or  vio- 
lation of  duty  imposed  by  statute:  (k)  interest 
or  profits  made;  U)  interest  or  profits  which 
might  have  been  made;  (V.)  who  are  chargea- 
ble; (VI.)  jurisdiction  to  allow;  (VII.)  how 
computed:  (a)  method  of  computing  generally; 
(6)  uf)on  what  computed;  (r)  when  allowance 
should  commence;  (d)  rate  percent  and  length 
of  rests;  («)  termination  of  allowance;  (VIII.) 
whatsufllcient  to  release  from  accountability; 
(IX.)  effect  of  allowance  on  compensation; 
(X.)  effect  of  allowance  on  costs.  622 

INTOXICATING      LIQUORS.        See 

MOHTOAQE,  6,  7. 


IRRIGATION. 

1-3. 


See  Eminent    Domain, 


JUDGMENT.  See  also  Appeal  and 
Error;  Constitutional  Law,  20;  Mort- 
gage, 6,  7,  11;  Set  Off,  etc. 
1.  A  judgment  payable  in  United  States  gold 
coin  is  not  within  the  rule  that  debt  will  not 
lie  on  any  obligation  except  for  the  pavment 
of  a  sum  specifically  certain,  as  calling  for  the 
payment  of  an  unliquidated  amount  to  be  de- 
termined by  the  fluctuations  of  the  gold  mar- 
ket, but  is  an  obligation  to  pay  in  money,  or 
an  agreement  to  deliver  a  certain  weight  of 
standard  gold  ascertainable  by  count  of  coins 
made  legal  tender  by  statute.  Belfat'd  v.  Wood- 
ward (III)  598 
29  L.  R.  A. 


2.  A  default  judgment  ordering  payment  of 
the  amount  adjudged  in  gold  coin  is  void  as  to 
such  provision,  wnere  the  complaint  showed 
no  promise  to  pay  in  coin,  but  is  not  invalid  as 
a  whole.  Id. 

3.  A  judgment  of  another  state  adjudicating 
a  matter  not  presented  by  the  pleadings  or 
within  the  issues  may  be  held  invalid  as  to 
such  adjudication,  bdt  valid  as  to  other  matter 
which  the  judgment  record  shows  upon  itn 
face  to  be  easily  and  naturally  separable  and 
within  the  issues.  Id. 

4.  A  judraient  of  revival  in  scire  facias  to 
revive  a  judgment,  based  upon  notice  by  mail 
as  well  as  by  publication  to  a  resident  of  the 
state,  is  prima  facie  valid  in  a  collateral  pro  . 
ceeding.     Bickerdike  v.  AUen  (III.)  782 

5.  An  affidavit  in  which  the  afi!ant**on  oath 
states,''  but  which  the  certificate  of  the  notary 
merely  states,  to  have  been  "subscribed,  "with- 
out saying  that  it  was  sworn  to  before  him,  on 
which  a  scire  facias  to  revive  a  judgment  is 
based,  is  not  so  defective  as  to  defeat  the  judg- 
ment of  revival  in  a  collateral  proceeding, 
where  this  recites  that  it  was  made  on  due 
proof.  2d. 

6.  A  judgment  for  a  special  assessment 
against  a  lot  to  pay  for  an  improvement  is  not 
conclusive  against  the  owner  of  the  lot,  who 
did  not  appear  or  defend  in  the  proceeding  for 
such  jtidgment,  so  as  to  preclude  an  action  by 
him  for  oamages  to  the  lot  caused  by  remov- 
ing the  lateral  support,  and  illegally  cutting 
down  the  grade  of  the  street  in  front  of  It  in 
making  the  improvement  for  which  the  asses^s- 
ment  was  made.     Farrell  v,  St.  Paul  {Minn  ) 

778 

7.  A  judgment  against  a  railroad  company 
becomes  a  lien  on  its  real  property  owned  at 
the  time  of  its  recovery  in  the  county  where  it 
was  rendered,  including  lands  acquired  for 
roadway,  right  of  way,  depots,  and  other  rail- 
road purposes.  Stewart  v.  Whetting  db  L.  E.  B. 
Co.  (Ohio)  438 

Notes  and  Briefs. 

Judgment;  form  of  judgment  and  procedure 
in  case  of  liability  to  make  payment  in  cc4n: — 
(I.)  form  of  judgment:  {a)  on  contract  to  pay 
coin;  (b)  on  contracts  for  coin  or  equivalent; 
(c)  for  coin  converted  or  misapplied;  {d}  for 
damages  in  other  cases;  (e)  for  obligations 
created  by  law;  (/)  for  costs;  (11.)  pleadings 
and  procedure.  593 

Conclusiveness  of.  779 

Enforcement  in  other  states.  165 

JUDICIAL  NOTICE.    See  Evidence. 

JUDICIAL  SALE. 

1.  The  sale  of  the  freight  house  and  a  portion 
of  the  nght  of  way  and  tracks  of  a  railroad, 
although  at  its  terminus,  cannot  be  sustained 
as  a  mode  of  collecting  an  assessment  for  local 
improvements.  Lake  Shore  d  M.  S.  R.  Co.  v. 
Grand  Bapids  (Mich. )  195 

2.  A  judgment  creditor  may  cause  the  sale 
of  all  the  property  of  a  railroad  company  to 
satisfy  his  lien,  in  a  proceeding  in  equity  to 
which  all  persons  interested  are  made  parties 


JuKiSDicTioN— Limitation  of  Actions. 


svr 


and  in  which  the  proceeds  may  be  properly 
applied,  although  he  cannot  have  a  sale  on  ex- 
ecution of  the  property  to  which  the  lien  at- 
taches, if  that  is  part  only  of  the  corporate 
property  and  necessary  in  connection  with  the 
balance  of  the  property  to  enable  the  company 
to  discharge  ItA  public  duties,  or  when  the  sale 
would  materially  impair  the  uses  and  value  of 
the  balance  of  the  property.  Stewart  v.  WJieel- 
ing  ^  L.  E.  R.  Co.  (Ohio)  488 

8.  An  intent  to  devest  a  tax  lien  is  not  shown 
by  a  decree  for  the  sale  of  property  free  from 
mechanics',  laborers',  materialmen's,  and  other 
liens  or  encumbrances  of  any  kind  whatso- 
ever. Bloxham  v.  Contumer^  E,  L.  d  Street 
i?.  Co.  (Fla.)  607 

4.  A  tax  lien  cannot  be  devested  bv  a  judi- 
cial sale  of  property  free  from  liens  by  order 
of  the  court  in  an  action  to  which  the  state  is 
not  a  party,  so  as  to  compel  the  state  to  look 
to  the  proceeds  of  the  sale  rather  than  the 
property  itself  for  payment  of  the  taxes.      Id. 

JURISDICTION.  See  Appeal  and 
£rror;  Courts. 

JURY.  See  Eminent  Domain,  4;  Evi- 
dence, 5. 

ISABEL.  See  Indictment,  etc.,  3;  Trade- 
mark, 1.  2,  Notes  and  Briefs. 

LABOR  UNION.  See  Constitutional 
Law,  16,  19,  28,  27;  Indictment,  etc, 
8;  Trade-mark,  1-3. 

LANDLORD  AND  TENANT. 

1.  A  covenant  in  a  lease  of  railroad  property 
used  for  warehouse  purposes,  relieving  the 
companv  from  liability  for  loss  by  Are,  does 
not  bind  an  agent  of  the  lessee  in  charge  of  the 
property,  a  stranger  to  the  lease,  who  stores 
his  own  property  in  the  warehouse.  King  v. 
Southern  P.  Co.{Ca\.)  755 

2.  The  occupancy  of  a  part  of  a  schoolhouse 
as  a  residence  by  a  teacher  for  the  purpose  of 
enabling  him  the  better  to  perform  his  con- 
tract to  teach  does  not  make  him  a  tenant  of 
the  school  district  employing  him,  but  his 
occupation  is  that  of  the  district.  Alpine  Twp. 
School  Dist.  No.  11  v.  Bateche  (Mch.)         576 

3.  A  person  lawfully  in  possession  of  land, 
who  holds  over  without  right,  becomes  a  tenant 
at  sufferance  if  the  owner  permits  him  to  re- 
main a  sufficient  length  of  time  to  imply  an 
intentional  acquiescence  in  the  occupancy,  al- 
though his  previous  holding  was  not  that  of  a 
tenant;  and  a  consent  to  the  occupancy,  either 
express  or  presumed  from  lapse  of  time,  is  not 
essential  to  create  that  relation.  Id. 

N0TE8  AND  Briefs. 

Landlord  and  tenant;  negligence  of,  in  re- 
spect to  gas.  358 
Estoppel  of  tenant  as  to  title.                   576 
Use  and  occupation;  school  district  as  land- 
lord.                                                           577 

LEASE*    See  Contracts,  8. 


LEAVE.    See  Quo  Warranto,  1. 
^9  L.  R.  A. 


LEGISLATURE.    See  Officers,  2. 

LEVY  AND  SEIZURE.  See  Execution; 
Injunction,  9;  Mortgage,  18. 

LIBEL.  See  also  Injunction,  1;  Plead- 
ing, 13. 

1.  Falsely  to  publish  of  a  person  that  he 
"would  be  an  anarchist  if  he  thought  it  would 
pay"  is  libelous.  Levois  v.  Daily  NetM  Co. 
(Md.)  59 

2.  Where  it  appears  from  a  complaint  in  an 
action  for  libel  based  on  an  allegation  in  a 
pleading  in  another  action,  that  the  defamatory 
allegation  was  wholly  gratuitous,  irrelevant, 
and  immaterial,  that  it  was  well  known  by  de- 
fendant to  be  false  and  untrue,  and  that  it  was 
published  without  cause  or  justification  and 
with  express  malice,— it  is  not  privileged. 
Sherwood  v.  Powell  (Minn.)  153 

Notes  and  Brief& 
Libel;  what  constitutes.  59 

By  pleading.  158 

LIBRARY.    See  Colleges. 

LICENSE.  See  also  Brokers,  2;  Com- 
merce, 2,  3;  Constitutional  Law.  25; 
Municipal  Corporations.  6.  7;  Pa- 
tents; Peddlers;  Statutes,  16. 

1.  An  ordinance  for  the  licensinff  of  transient 
merchants  is  not  to  be  regardedlfts  discrimi- 
nating against  nonresidents  merely  because 
there  may  not  be  any  resident  merchants  who 
are  compelled  to  pay  the  license.  Ottumwa  v. 
Zekind  (Iowa)  734 

2.  A  license  fee  of  $250  per  month,  or  $25 
per  day  for  shorter  periods,  exacted  from 
transient  merchants  by  an  ordinance,  is  ex- 
cessive and  invalid,  amounting  to  an  exercise 
of  the  taxing  power  rather  than  a  police  meas- 
ure. Id, 

3.  A  privilege  tax  on  a  street-car  company 
is  not  within  Colo.  Const,  art.  10,  §  8,  requir- 
ing "all  taxes"  to  be  uniform  on  the  same  class 
of  subJecU.  Deni)er  City  R.  Co.  v.  Denver 
(Colo.)  608 

Notes  and  Briefs. 
See  also  Commerce. 
License;  for  business  in  a  city;  as  a  tax.   609 
Use  of  funds  received  from.  799 

Reasonableness  of  fee.  734 

LIENS.  See  Judgment,  7;  Taxes,  17-19; 
Vendor  and  Purchaser,  3. 

LIGHT.  See  Easements,  2;  Injunction. 
11. 

LIMITATION  OF  ACTIONS. 

1.  A  foreign  contract  between  nonresidents 
may  constitute  a  cause  of  action  within  the 
meaning  of  a  statute  providing  that  if  any  per- 
son liable  to  an  action  shall  be  absent  from  the 
state  when  it  accrues  he  shall  have  no  benefit 
of  the  statute  of  limitations  while  such  absence 
continues.  Mason  v.  Union  Hills  Paper  Ufa. 
Go^  (Md.)  ^  ^fg 
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2.  A  nonresideat  of  the  state  whose  obliga- 
tion is  sought  to  oe  enforced  by  another  non- 
resident through  garnishment  of  funds  in  the 
hands  of  a  resident  is  within  the  provisions  of 
a  statute  that  any  person  liable  to  an  action 
who  is  absent  from  the  state  when  it  accrues 
shall  have  no  benefit  of  the  statute  of  limita- 
tions while  the  absence  continues.  Moion  v. 
Union  Mills  Paper  Mfg.  Go.  (Md.)  273 

Notes  and  Briefs. 

Running  of  statute  against  commonwealth. 

170 

As  to  nonresidents.  273 

LIS  PENDENS. 

1.  Actions  and  judgments  in  the  courts  of 
the  United  Stales  are  not  affected  by  Ohio 
Rev.  Stat.  §  5056,  providing  that  a  certified 
copy  of  a  judgment  must  be  recorded  in  the 
county  in  which  property  is  situated  before 
third  persons  in  that  county  will  be  charged 
with  notice  of  an  action  or  judgment  in  an- 
other county  affecting  the  property.  Stewart 
V.  Wheeling  dt  L.  B.  R.  Co,  (Ohio)  488 

2.  A  suit  in  a  federal  court  to  foreclose  a 
railroad  mortgage  is  constructive  notice 
throughout  the  district,  so  that  the  decree  will 
bind  all  persons  acquiring  an  interest  in  or  lien 
on  any  part  of  the  property  during  the  pen- 
dency of  the  suit.  ^^' 

LOBSTERS.    See  Carriers.  10. 

mandahus. 

1.  Mandamus  to  compel  oflBcers  to  turn  over 
funds  can  be  granted  only  to  the  extent  of  the 
funds  that  are  in  the  treasurv,  although  they 
may  have  improperly  disposed  of  a  part  of  the 
funds  which  they  should  have  turned  over. 
Duval  County  Comm,  v.  Jacksonville  {Fla,)  416 

2.  Mandamus  may  issue  to  county  commis- 
sioners to  turn  over  road  funds  in  the  county 
treasury  by  issuing  a  warrant  for  that  purpose, 
when  the  law  makes  it  their  duty  to  turn  over 
the  funds,  and  the  money  can  only  be  drawn 
on  a  warrant  issued  pursuant  to  their  order. 

Id, 

8.  An  order  directing  a  railroad  company  to 
restore  and  operate  a  passenger  train  as  before 
is  not  final  or  conclusive  under  the  Kansas 
statute,  and  cannot  be  specifically  enforced  in 
the  courts  by  mandamus.  State,  Kellogg,  v. 
MiMOun  P.  k  Co.  (Kan.)  444 

Notes  and  Briefs. 

Mandamus:  to  compel  acts  by  corporations. 

444 


MANDATORY     INJUNCTION. 

Injunction,  2-4. 

MARKET.    See  Taxes,  8. 
MARSHALING. 

Notes  and  Briefs. 


See 


Marshaling:  of  assets  as  aflfecting  priority 
of  state  or  United  States.  288 

20L.R.A. 


MASTER  AND  SERVANT.  See  also* 
Carriers;  Constitutional  Law,  10.  12, 
15,  16,  18,  19,  24,  27;  Proximate  Cause, 
1;  Statutes,  8. 

1.  A  statute  providing  that  no  female  shall 
be  employed  in  any  factory  or  workshop  more 
than  eight  hours  in  any  one  day,  or  forty-eight 
hours  in  any  one  week,  prohibits  both  the  em- 
ployer and  the  employe  from  entering  into  » 
contract  of  employment  for  a  greater  time  and 
restricts  their  right  to  contract  with  each  other 
with  reference  to  the  hours  of  labor.  Ritchie 
V.  P«?pfe(IlL)  ^ 

2.  A  railroad  employ^  is  not  bound  to  report 
to  the  company  facts  which  It  already  knows. 
Pennsylvania  Co.  v.  McCaffrey  (LxA.)  104 

8.  A  railroad  company  which  requires  a 
train  crew  to  be  on  duty  nineteen  hours  each 
day,  without  time  for  rest  or  food,  is  liable  for 
an  injury  to  a  track  hand,  caused  by  the  at- 
tempt of  some  of  the  crew  to  operate  the  train 
while  others  have  temporarily  left  it  to  pro- 
cure food.  I^ 

4.  It  is  not  negligence  for  a  conductor  and 
engineer  of  a  train  to  leave  it  to  procure  food 
after  thirteen  hours  of  consecutive  service, 
with  no  provision  made  by  the  company  for  a 
food  supply.  -W- 

5.  A  railroad  company  is  liable  for  injuries 
to  a  track  hand,  which  are  caused  by  its  atr 
tempt  to  operate  a  train  with  only  a  fireman 
and  a  brakeman.  Id, 

6.  A  section  boss,  knowing  the  custom  of  %> 
portion  of  a  train's  crew  to  leave  it  at  a  certain 
time  for  food,  is  not  charged  with  the  duty  of 
ascertaining  that  they  have  not  left  it  before 
attempting  to  put  his  car  on  a  track  which  the 
train  has  passed,  for  fear  the  train  may  back, 
on  him  without  warning.  Id, 

7.  The  effort  of  a  section  boss  to  save  a  hand* 
car  in  his  charge  from  iniury  by  a  train  back- 
ing towards  it  is  not  negligence  as  matter  of 
law,  although  in  trying  to  get  away  after  ascer- 
taining that  the  car  cannot  he  saved  he  falls 
under  it  and  is  injured,  if  he  acts  naturally, 
and  not  recklessly,  although  by  acting  diffw- 
ently  he  might  have  escaped.  Id. 

8.  A  section  man  is  not  a  fellow  servant  of  a 
fireman  or  one  employed  to  load  tenders  with 
coal.     Union  P.  R.  Co,  v.  Ericksan  (Neb.)  187 

9.  Consociation  in  the  same  department  of 
duty  or  line  of  employment  is  neceasary  to 
make  fellow  servants.  Id, 

10.  Minn.  Gen.  Laws  1887,  chap.  13,  mak- 
ing railroad  companies  liable  for  injuries  sus- 
tained by  the  negligence  of  fellow  servanta,  is 
not  applicable  to  street  railways,  althou^ 
operated  by  cable.  Funk  v.  St.  Paul  City  R, 
Co.  (Minn.)  206 

11.  The  boss  or  foreman  of  a  gang  of  meo 
unloading  and  leveling  dirt  on  a  railroad,  who 
is  under  the  immediate  control  of  a  railroad 
official  who  is  often  present,  sometimes  dafly, 
directing  the  work,  is  a  fellow  servant  of  a 
member  of  the  gang  who  is  injured  by  the 
foreman's  failure  to  give  notice  that  the  tnun 
is  about  to  move,  whether  he  had  authority  to 
hire  and  discbarge  the  men  under  him,  or  noL 
SchroedtT  v.  Flint  A  P.  M.  R,  Co.  (Mich.)  321 

12.  One  engaged  in  repairing  a  boose  is  noc 


Maxims— Mortgage. 


relieved  from  liability  for  injury  thereto  by 
fire  through  the  Degfigence  of  his  workmen, 
because  he  funiished  proper  appliances  and 
competent  workmen.    Shafer  v.  Lacock  (Pti.) 

254 


18.  A  mine  foreman  is  personally  liable  for 
his  negligence  causing  injury  to  a  workman  in 
the  mine,  either  under  Pa.  Act  of  1801  permit- 
ting only  certified  foremen  to  be  employed  and 
regulating  their  duties,  or  without  regard  to 
such  statute.  Durkin  v.  Kingiton  Coal  Co. 
(Pa.)  808 

Notes  and  Bbibfs. 
See  also  Bailment. 
Who  are  fellow  servants.  138 
Foreman  as  fellow  servant.  821 
Negligence  of  fellow  servant  causing  ex- 
plosion. 858 
Assumption  of  risks  in  service.  105 

MAXIMS. 

1.  A  grantor  cannot  be  allowed  to  derogate 
from  his  own  grant.  Robinson  v.  Clapp 
(Conn.)  582 

2.  A  grantor  is  presumed  to  convey,  so  far 
as  it  is  in  his  possession,  whatever  is  necessary 
for  the  reasonable  enjoyment  of  the  thing  con- 
veyed. '^    /^. 

8.  Res  ipsa  loquitur.  Hart  v.  Washington 
Park  Clvb  (111.)  492;  Jvdson  v.  Giant  Powder 
Co.  (Cal.)  718 

4.  Sic  utere  tuo  ut  alienum  non  laedas. 
Brim  v.  Jones  (Utah)  97 

5.  Stare  decisis.  Denver  City  R.  Co.  v. 
Denver  (Colo.)  608 

6.  Volenti  non  fit  injuria.  Judson  v.  Qiant 
Powder  Co.  (Cal.)  718 

Notes  and  Briefs. 

Loss  between  innocent  parties.  607 

MINES*    See  Master  and  Servant,  18. 

MONEY.  See  Bonds,  5;  Contracts, 
Notes  and  Briefs;  Judgment,  1,  2, 
Notes  and  Briefs. 

MORTGAGE.  See  also  Bonds,  4;  Costs 
AND  Fees,  8;  Pleading,  10,  11;  Real 
Property;  Subrogation;  Taxes,  17,  19. 

1.  The  transfer  of  a  note  secured  by  a  mort- 
praffe  carries  with  it  the  mortgage  also.  Parker 
V.  Randolph  (S.  D.)  83 

2.  Bona  fide  purchasers  for  value  before  ma- 
turity of  genuine  notes  accompanied  by  a 
forged  copy  of  a  recorded  mortgage  securing 
them,  which  the  purchasers  took  on  the  faith 
of  the  records,  are  entitled  to  the  security  of 
the  mortgage  as  against  persons  to  whom  the 
assignor  had  previously  sold  forged  copies  of 
the  notes  accompanied  by  an  assignment  and 
delivery  of  the  genuine  mortgage.  Kernohan 
V.  Manss  (Ohio)  817 

8.  That  commissioners  appointed  to  make 
partition  of  a  decedent's  estate  refused  to  rec- 
ognize any  value  in  second  mortgage  bonds 
taken  for  property  sold  to  a  corporation  will 
have  no  bearing  upon  the  question  whether  or 
29  L.  R.  A. 


not  such  bonds  aball  be  given  priority  over  the 
first-mortgage  bonds,    which  were  issued  to 
promoters,  because  of  their  fraud  in  procurinir 
their  preference.     Hooper  v.  Central  Trust  Co 
(Md.)  26a 

4.  A  stipulation  in  second-mortgage  bonds 
of  a  corporation  that  they  shall  not  be  enforced 
against  the  individual  estate  of  stockholders, 
win  not  prevent  equity  from  refusing  to  en- 
for^  a  first  mortgage  held  by  such  stock- 
holders until  they  have  paid  for  their  stock. 

.r    ^  Id. 

5  Fu^t  mortgagees  will  not  be  permitted  by 
equity  to  assert  their  lien  against  the  property 
in  preference  to  a  grantor's  lien  for  unpaid 
purchase  money,  a  waiver  of  which  they  pro- 
cured by  a  fraudulent  device  so  as  to  let  in 
their  mortgage  as  a  first  lien,  although  the 
grantors  agreed  to  take  a  second  mortgage  as 
security,  which  on  its  face  declares  that  it  is 
subject  to  the  lien  of  the  first.  Jd, 

6.  The  interest  of  a  prior  mortgagee  cannot 
be  displaced  by  the  lien  of  a  judgment  for 
damages  in  consequence  of  the  sale  of  intoxi- 
catmg  liquors,  under  the  Dlinois  Dramshop 
Act,  §  10.  providing  that  if  anv  person  shall 
rent  or  lease  to  another  any  building  to  be  used 
for  the  sale  of  such  liquors,  or  knowingly  per- 
mit it  to  be  so  used  or  occupied,  it  may  be  sold 
to  pay  any  such  judj?ment  against  anv  occu- 
pant.   Bell  V.  Cassem  (111.)  571  . 

7.  The  provision  of  the  Illinois  Dramshop 
Act.  §  10,  making  the  building  and  premis^ 
where  mtoxicating  liquors  are  sold  with  per- 
mission of  the  owner  liable  to  sale  under  a 
judgment  against  the  occupant  for  damages 
from  the  sale  of  such  liquors,  applies  only  to 
owners  or  those  having  a  rentable  interest  in 
the  property,  and  not  to  a  contingent  interest 
guch  as  that  of  a  mortgagee.  7^* 

®-  ,^  ^*?.^^®  ^^  mortgaged  property  is  per- 
sonally liable  to  the  owner  of  the  mortgwre 
under  his  assumption  of  the  payment  of  the 
mortgage  debt  as  part  of  the  consideration  of 
the  conveyance  to  him,  without  reference  to 
whether  his  immediate  grantor  is  liable  or  not 
Hare  v.  Murphy  (Neb. )  951* 

9.  The  purchaser  of  a  mortgage  obtains  no 
rights  as  against  a  prior  mortgagee  by  the 
wrongful  act  of  his  own  agent  in  discharginir 
the  prior  mortgage,  which  remained  in  his  pos- 
session after  the  transfer  of  a  note  which  was 
secured  by  it.    Parker  v.  Randolph  (S.  D.)   88 

10.  A  purchaser  of  railroad  property  on 
foreclosure  takes  it  discharged  from  ^1  Hens 
and  interests  acquired  pending  the  suit  by  per- 
sons charged  with  constructive  notice  thereof 
although  thev  were  not  made  parties  to  the 
suit,  and  the  latter  must  seek  satisfaction  from 

11.  A  Judgment  recovered  in  a  state  court 
against  a  railroad  company  before  commence- 
ment of  a  foreclosure  suit,  by  a  creditor  who 
was  not  made  a  party  on  foreclosure,  is  unaf- 
fected by  the  decree  and  sale.  i^i^ 

12.  The  proceeds  of  a  resale  of  railroad 
propertv  on  behalf  of  a  judgment  creditor, 
after  sale  in  a  foreclosure  suit  to  which  he  was 
not  made  a  party,  must  first  be  applied  to  the 
satisfaction  of  encumbrances  superior  to  his 
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lien,  if  there  be  any,  includiDg  those  set  up  in 
the  foreclosure  suit.  Stewart  v.  Wheeling  dk 
L,  E,  R.  Co.  (Ohio)  488 

18.  The  lien  of  a  chattel  mortgaj^  upon 
property  exempt  from  execution  is  not  waived 
by  obtaining  Judgment  upon  the  notes  secured 
by  the  mortgage  and  levying  upon  the  mort- 
gaged property  under  execution  thereon,  al- 
though the  exempt  property  is  set  off  to  the 
debtor  as  such;  but  such  lien  ma^  be  enforced 
under  the  terms  of  the  mortgage  in  a  jurisdic- 
tion where  the  mortgage  creates  only  a  lien 
and  does  not  transfer  the  legal  title,  as  there  is 
DO  such  inconsistency  between  remedies  as 
there  would  be  where  the  levy  asserted  title  in 
the  mortgagor  while  the  enforcement  of  the 
mortgage  claimed  title  in  the  mortgagee. 
Barchard  v.  Kohn  (III)  808 

Notes  and  BRmps. 

Mortgage;  as  incident  to  note  secured  by  it. 

818 
Priority  as  to  judgment  572 

Assumption  of,  by  grantee.  861 

Chattel,  how  enforced.  804 

MUNICIPAL  CORPORATIONS.    See 

also  Bonds,  5,  6;  Constitutional  Law, 
1;  Contracts,  6,  7;  Counties,  1;  Estop- 
pel, 1,  2;  Gas,  4;  Insolvency,  1;  Li- 
cense, 1;  Sale,  1-8;  Statutes,  16;  Tel- 
egraphs; Waters,  5. 

1.  The  right  of  a  municipal  corporation  to 
•exercise  the  authority,  powers,  and  functions 
of  an  incorporated  city,  can  be  questioned  only 
in  a  direct  proceeding  prosecuted  by  the  proper 
public  officers,  and  not  by  private  action  for  an 
injunction  against  taxes.  Kvhn  v.  Port  Town- 
send  (Wash.)  445 

2.  Mere  irregularities  and  informalities  not 
affecting  jurisdiction  afford  no  ground  for  col- 
lateral attack  on  proceedings  to  annex  territory 
to  a  city.  Id. 

8.  The  mayor  cannot  adjourn  either  of  the 
two  branches  of  the  general  council  alone, 
under  authority  of  a  charter  providing  that  if 
they  cannot  agree  on  an  adjournment  he  **shall 
adjourn  them  to  a  day  not  beyond  the  regular 
time  of  meeting."   TiUmanv,  Otter  {Ky.)    110 

4.  The  mayor  of  a  city  has  no  power  to  ad- 
journ the  general  council  to  a  time  beyond  that 
at  which  it  is  directed  by  statute  to  elect  a  cer- 
tain city  official,  for  the  purpose  of  depriving 
it  of  power  to  make  such  election  and  permit- 
ting it  to  be  done  by  the  alternative  electing 
body  provided  by  the  statute  in  case  of  the 
councirs  failure  to  elect.  Id. 

5.  The  majority  of  one  branch  of  the  general 
council  of  a  city  cannot,  bj  refusing  to  consent 
to  fix  a  time  for  the  election  of  a  city  official 
whom  a  statute  requires  the  council  to  elect, 
and  by  remaining  away  from  the  meeting,  pre- 
vent the  remaining  members  of  the  general 
council,  who  constitute  a  majoritjr  of  both 
branches,  from  making  a  valid  election.      Id, 

6.  A  city  whose  charter  provides  therefor 
may  collect  a  license  imposed  bv  it  on  street 
cars  by  enforcing  a  penalty  for  failure  to  pay 
for  the  license.  Denver  CHty  R.  Co.  v.  Denver 
(Colo.)  608 1 
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7.  A  city  has  power  to  pass  an  ordinance 
requiring  a  license  to  hawk  and  peddle  therein, 
under  Burns's  (Ind.)  Rev.  Stat.  1804,  §  8541. 
empowering  cities  to  * 'restrain"  hawking  and 
peddling.    South  Bend  v.  Martin  (Ind.)      531 

8.  A  corporation  composed  of  private  indi- 
viduals, not  restrained  by  law  from  conduct- 
ing its  business  for  private  benefit,  which  does 
not  report  to  and  is  not  inspected  by  an^  state 
official,  which  elects  its  own  managers  withoat 
the  state's  approval,  and  by  law  owes  the  state 
no  duty,— is  a  private  corporation  within  the 
provisions  of  the  Illinois  Constitution  prohibit- 
ing municipalities  from  making  donations  to 
private  corporations.  Wa^ingtonian  Borne  t. 
Chicago  (111.)  798 

9.  A  city  having  the  power  to  pave  streets 
and  pay  therefor  from  its  treasury  is  liable  for 
the  cost  of  paving  under  a  contract  providing 
that  assessments  shall  be  accepted  by  the  con- 
tractor in  payment,  and  that  the  city  shall  not 
be  otherwise  liable  under  the  contract,  whether 
the  assessments  are  collectible  or  not,  where 
the  statute  under  which  they  are  made  is  held 
invalid  and  the  assessments  are  therefore  with- 
out authority,  as  the  contract  contemplates 
valid  charges  on  the  property,  and  failure  to 
make  the  required  assessments  renders  the  city 
in  default  upon  the  contract.  Barber  Aspkatt 
Pav,  Co,  V.  karritimrg  (C.  C.  App.  3d  C.)    401 

Notes  and  Briefs. 

Municipal  corporations;  validity  of  annexa- 
tion to.  446 

Legislative  control  over  funds  of.  799 

Power  to  regulate  gas  business  and  prices. 

898 

Contracts  by  officer  personally  interested. 

463 

Liability  to  contractor  for  public  improve- 
ment. 401 

Liability  for  acts  of  officers.  803 

NAME.    See  Trade-mark,  6. 
NATURAL  GAS.    See  Gas. 

NAVIGATION.  See  Dakaoes,  8:  Nns- 
ancbs,  8, 4. 

NEGLIGENCE.  See  also  Agriculttral 
Societies;  Contracts,  8;  Evidkncb.  18- 
17;  Explosion,  2;  Gas,  1-8;  Horse  Rac- 
ing; Landlord  and  Tenant,  1;  Master 
AND  Servant;  Pleading,  5-9;  Trial. 
4-9. 

1.  A  child  nine  years  of  age  is  not  guilty  of 
negligence  if  be  exercises  that  degree  of  care 
which  under  like  circumstances  would  reason- 
ably be  expected  from  one  of  bis  years  and  in- 
telligence. Lake  Erie  dt  W.  R.  Co.  y.  Macht^ 
(Ohio)  757 

2.  A  railroad  company  is  not  liable  for  in- 
juries to  a  licensee  by  the  sliding  of  a  bank  along 
the  top  of  which  was  a  footpath  which  he  was 
using,  in  consequence  of  the  removal  of  a 
boulder  to  prevent  its  falling  on  the  tracks, 
unless  the  person  doing  the  work  knew  that 
such  removal  left  the  path  unsafe,  and  failed  to 
use  reasonable  precautions   to  avoid  injury 
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to  persons  likely  to  use  it,  or  to  notify  tbem 
of  the  danger.  Ntyrfolk  db  W.  R,  Co.  v. 
Wheeler  (V&.)  825 

Notes  and  Briefs. 
See  also  Contracts;  Explosion;  Gas. 
Of  infants.  757 

What  constitutes.  138 

Injury  to  licensees.  825 

NITRO-GLYCERINE.  See  Evidbncb, 
16;  Explosion,  Notes  and  Briefs. 

NONRESIDENT.  See  Attachment,  1; 
Conflict  of  Laws,  1;  License,  1;  Lim- 
itation OF  Actions. 

NOTICE.    See  also  Taxes,  16. 

1.  The  principal  is  not  chargeable  with  the 
knowledge  of  the  agent  in  relation  to  a  fraud 
which  he  perpetrates  in  collusion  with  the 
other  party.     Hickman  v.  Green  (Mo.)         39 

2.  Notice  to  a  special  agent  employed  to 
make  a  certain  exchange  of  property,  without 
any  authority  to  pass  upon  the  title,  of  mat- 
ters connected  with  the  title  to  the  property 
obtained  in  the  exchange,  is  not  imputed  to 
the  principal. — especially  when  the  agent  was 
acting  for  the  other  party  also,  and  his  con- 
cealment of  the  facts  was  a  fraud  on  his 
principal.  Id, 

3.  Possession  of  premises  by  a  woman  who 
furnishes  to  her  vendee  as  evidence  of  her  title 
a  quitclaim  deed  to  herself,  with  an  abstract 
showing  a  perfect  record  title  in  her  grantor, 
does  not  charge  her  vendee  with  notice  of  a 
prior  unrecorded  warranty  deed  from  the  same 
grantor  to  her  and  the  heirs  of  her  body.     Id, 


NUISANCES. 

Health. 


See  also   Evidence,   12; 


1.  Property  which  is  itself  a  nuisance  en- 
dangering the  public  health  or  safety  may  be 
destroyed  by  the  municipal  authorities  with- 
out compensation  to  the  owner,  under  a  pro> 
vision  of  the  charter  conferring  the  power  to 
abate  such  nuisances,  where  it  is  first  con- 
demned as  a  nuisance  by  appropriate  proceed- 
ings, or  its  destruction  is  really  necessary  to 
the  public  health  or  safety,  and  an  emergency 
exists.     Savannali  v.  Mulligan  (Ga.)  308 

2.  A  private  action  for  a  public  nuisance 
may  be  maintained  by  one  who  is  not  the  sole 
or  even  a  peculiar  sufferer,  if  his  grievance  is 
not  common  to  the  whole  public,  but  is  a  com- 
mon misfortune  of  a  number  or  even  a  class 
of  persons.  Farmers  CoOp,  Mfg,  Co,  v. 
Albemarle  cfe  R,  R,  Co,  (N.  C.)  700 

3.  The  fact  that  a  boat  was  doiuK  business 
as  a  common  carrier,  as  well  as  for  the  manu- 
facturers who  owned  it,  does  not  preclude  a 
private  right  of  action  by  the  owner  for  ob- 
struction of  navigation.  Id. 

4.  The  owner  of  a  boat,  whether  licensed  or 
not,  and  whether  other  individuals  own  boats 
similarly  engaged  in  navigating  a  river  or  not. 
may  have  a  private  action  for  an  obstruction 
to  a  navigable  river,  where  his  boat  was  en- 
gaged in  transporting  material  for  manufactur- 
29  L.  R.  A. 


ing  purposes  from  a  point  below  the  obstruc- 
tion to  a  point  above  it  Id, 

Notes  and  Bribfs. 

Nuisance;  private  right  of  action  for.  700 

Abatement  by  destroying  property.  303 

Provision  by  board  of  health.  574 

OATH.  See  Judgment,  5;  Real  Prop- 
erty, 3. 

OBSCENITY.    See  Indictment,  etc.,  1. 

OFFICERS.  See  also  Approprlations,  1; 
Constitutional  Law,  4;  Contracts.  6, 
7;  EviDRNCB,  7;  Mandamus,  1,  2;  Stat- 
utes, 10. 

1.  A  certificate  of  qualification  from  a 
judffe,  obtained  after  election  as  county  court 
clerK,  but  before  the  term  of  office  began,  is 
sufficient  in  this  respect  under  Ey.  Const.  ^  100, 
providing  that  no  person  shall  be  "eligible  to 
the  office^*  unless  he  has  procured  such  certifi- 
cate, while  it  expressly  makes  the  eligibility  for 
certain  offices,  so  far  as  age  and  residence  are 
concerned,  depend  on  the  time  of  the  election. 
Kirkpatrick  v.  BrownJUld  (Ky.)  703 

2.  The  general  assembly  may  appoint  to  all 
offices  existing  and  not  otherwise  provided  for 
at  the  time  of  the  adoption  of  the  Indiana 
constitution,  by  virtue  of  art.  15,  §  1.  author- 
izing their  choice  "in  such  manner  as  now  is 
or  hereafter  may  be  prescribed  by  law,"  and 
other  clauses  of  the  constitution  referring  to 
offices  "the  appointment  to  which  is  vested  in 
the  general  assembly."  French  v.  State,  Harley 
(Ind.)  113 

Notes  and  Briefs. 
Officers;  qualifications  fot;  703 

Appointment  of;  nature  of  power.  113 

PARENT  AND  CHILD.    See  Infants. 

PARLIAMENTARY  LAW.  See  also 
Municipal  Corporations,  3-5. 

Notes  and  Briefs. 

Adjournment  of  body;  quorum.  110 

PARTIES.    See  Action  or  Suit. 
PARTITION. 

In  dividing  the  proceeds  of  property  which 
was  unsusceptible  of  partition,  a  coparcener 
who  has  made  repairs  and  permanent  improve- 
ments upon  the  property,  for  which  he  could 
not  compel  contribution,  may  be  allowed  from 
such  proceeds  to  the  amount  by  which  the 

Eroperty  at  the  date  of  the  sale  remains  en- 
anced  in  value  from  the  improvements,  but 
not  for  their  original  cost  Wardv,  Wardiyf, 
Va.)  449 

PARTNERSHIP.  See  also  Attachbcent, 
3;  Attorneys,  1:  Taxes,  18,  20. 

1.  Members  of  a  company  which  fails  in  an 
attempt  to  acquire  corporate  existence  must  be 
given  the  advantages  as  well  as  the  liabilities 
of  a  partnership.  Jones  v.  Aspen  Hardware  Co, 
(Colo.)  143 
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Patests — Pleading. 


2.  The  giving  of  firm  paper  for  iDdiyidual 
debts  of  the  partners  for  money  borrowed  and 
contributed  by  them  individually  to  the  firm 
capital  cannot  be  declared  fraudulent  merely 
because  the  lirm  was  at  the  time  insolvent,  or 
was  made  so  bythe  act  of  making  the  notes. 
Be  Edwards  A  w:s  Estate  (Mo.)  681 

8.  Individual  debts  of  partners  may,  in  the 
absence  of  fraud,  be  converted  into  firm  debts 
which  will  share  equally  with  other  firm  debts 
in  case  of  dissolution,  by  an  agreement  between 
the  partners  to  that  effect  and  the  execution  of 
firm  paper  for  them.  Id. 

Notes  and  Briefs. 

Partnership;  assumption  by  a  partnership  of 
individual  debts  of  the  partners:— (I)  the  gen- 
eral rule;  (II.)  the  question  of  insolvency;  (III.) 
the  question  of  fraud;  (IV.)  assumption  held 
sufficient;  (V.) insufficient  assumption;  (VI.)  by 
mortgage  of  firm  property;  (VII.)  by  new  firm 
of  debts  of  old  firm;  (VIII.)  assumption  of  debt 
originally  incurred  for  firm  benefit.  681 

PATENTS. 

A  state  statute  requiring  a  license  for  the  sale 
of  patent  rights  is  in  violation  of  the  rights  of 
the  patentee  under  federal  law.  Ocmi,  v.  Petty 
(Ky.)  786 

Notes  and  Bbiefs. 


Patents;  power  of  state  to  restrict  and  rei 
late  the  sale  or  enjoyment  of  patent  rights:- 
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as  to  sales:  (a)  sales  of  patent  rights;  (b)  sales  of 
patented  articles;  (II.)  police  regulations  of 
other  business  in  which  patents  are  used;  (III.) 
restricting  right  of  action  for  infringement; 
(IV.)  taxation  of  patent  rights.  788 

PEDDLERS.    See  also  Commerce,  8;  Mu- 
nicipal Corporations,  7. 


One  engaged  in  going  personally  from  house 
J  house,  and  selling  chairs  and  delivering 
them  at  the  time  oi  the  sale,  is  a  peddler 


within  an  ordinance  requiring  peddlers  to  ob 
tain  a  license.    8outh  Bend  v.  Martin  (Ind.)  531 

PENALTY.    See  also  Ferribs,  5;  Munici- 
pal Corporations,  6. 

Notes  and  Briefs. 

Penalties;  compulsory  evidence  against  one's 
self  in  case  of.  818 

PIGPEN.    See  Hbalth. 

PLEADING.      See    also    Evidence,    17; 
Libel,  2. 

1.  An  objection  that  a  suit  should  have  been 
brought  at  law,  instead  of  in  equity,  cannot  be 
taken  by  demurrer.    Bibbins  v.  Clark  (Iowa) 

278 

2.  That  a  purchaser  was  not  able  to  fulfill 
his  contract  so  as  entitle  the  broker  to  com- 
missions on  the  sale  is  not  shown  by  an  allega- 
tion that  an  extension  of  time  for  payment 
after  the. first  draft  was  due  was  requested  be- 
cause the  purchaser  was  not  able  to  pay  it  '*at 
that  time."    Fairly  v.  Wappoo  Mills  (S.   C.) 

215 

8.  A  prayer  of  a  complaint  for  damages  for 

29  L.  R.  A. 


breach  of  a  contract,  and  one  for  specific  per- 
formance of  the  same,  based  upon  the  same 
facts,  do  not  render  the  complaint  obnoxious 
to  the  objection  that  it  joins  several  causes  of 
action  without  separately  stating  them.  San 
Diego  Water  Co,  v.  San  Diego  Flume  Co,  (Cal.) 

830 

4.  Averments  that  notice  of  dishonor  was 
received  in  due  time  by  the  acceptor  and  at 
once  delivered  to  the  drawer  and  indorser  by 
him  are  mere  conclusions  of  the  pleader  and 
do  not  sufficientlv  state  due  diligence.  Sebree 
Deposit  Bank  v.  'Mordand  (Ky.)  305 

5.  A  declaration  does  not  snflScieotly  allei^e 
negligence  of  the  person  conducting  a  public 
exhibition  of  horse  racing  bv  stating  an  in- 
vitation to  the  public  and  that  a  spectator, 
while  in  the  place  set  apart  for  such  persona 
and  without  fault  on  his  part,  was  struck  and 
injured  by  a  runaway  horse,  without  further 
allegations  as  to  the  place  of  the  injury  or  de- 
fendant's control  over  the  immediate  cause  of 
it.    Hart  v.  Washington  Park  Gub  (111.)        492 

6.  A  complaint  charging  a  gas  company 
with  negligence  in  failing  to  cut  ofiF  the  supply 
of  gas  n'om  a  building  in  which  there  was  a 
defective  pipe,  and  denying  that  plaintiff  was 
guilty  of  contributory  negligence,  is  insufli- 
cient  to  show  that  the  negligence  of  such  com- 
pany was  the  efficient  cause  of  an  injury  to 
plaintiff  from  an  explosion,  as  this  would  be 
impossible  without  some  agency  acting  upon 
the  leaking  gas.  MeQaJtan  v.  Iihdianapolis 
Natural  (fas  Go,  (Ind.)  855 

7.  Striking  from  the  complaint  in  an  action 
to  recover  damages  for  negligent  injuries  the 
allegation  that  defendant  was  a  common  car- 
rier of  passengers  is  not  error,  unless  other 
allegations  show  that  the  relation  of  carrier 
and  passenger  existed  between  plaintiff  and 
defendant.  Donovan  v.  Hartford  Street  B,  Co. 
(Conn.)  897 

8.  A  cause  of  action  is  stated  by  a  complaint 
which  alleges  that  the  railroad  company  moved 
a  train  without  signals  or  guards,  or  any  one 
except  a  fireman  in  charge  of  it,  back  upon 
and  injured  a  track  hand  free  from  fault. 
Pennsylvania  Co.  v.  McCajftey  (Ind.)  104 

9.  Allegations  of  negligence  of  a  railroad 
company  in  unlawfully  stopping  a  freight 
train  more  than  five  minutes  across  a  public 
highway,  and  wrongfully  and  neglijreuUy 
backing  it  while  a  person  was  attempting  to 
cross  between  the  cars,  are  not  separable  in  the 
sense  that  only  one  would  be  the  proximate 
cause  of  the  injury,  but  together  constitute  a 
sufficient  allegation  of  negugence  as  against  a 
general  demurrer.  Lake  Erie  dt  W,R.  Go.  v. 
liaekey  (Ohio)  757 

10.  A  prayer  for  payment  of  stock  subscrip- 
tions cannot  properly  be  inserted  in  a  croas- 
bill  filed  by  second  mortgagees  on  corporate 
property  in  a  suit  to  foreclose  a  first  mortgage 
held  by  stockholders  of  the  corporation,  the 
priority  of  which  over  the  secoud  mortgage  is 
attacked  on  the  ground  of  fraud.  HStper  v. 
Central  Trusi  Co.  (Md.)  262 

11.  A  crossbill  by  second  mortgagees  is  not 
so  far  foreign  to  a  bill  filed  to  foredose  the  fir^t 
mortgage  as  to  be  improper,  where  the  malter 
alleged  18  the  same  as  set  out  in  the  answer,  and 
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^attacks  the  priority  of  the  first  mortgage,  seek- 
ing to  establish  that  of  the  second,  and  the 
question  of  priority  cannot  be  adjusted  with- 
out the  aid  of  the  crossbill.  Id, 

12.  A  plea  in  a  proceeding  in  the  nature  of 
quo  warranto  for  the  dissolution  of  a  corpora- 
tion, alleging  that  respondent  has  fully  per- 
formed all  its  duties  arising  out  of  its  charter 
by  providing  a  system  of  waterworks  of  suffi- 
cient capacity  and  power  to  furnish  the  city 
an  abundant  supply  of  water,  does  not  deny 
an  allegation  in  the  petition  that  respondent 
•failed  to  supply  the  city  and  its  inhabitants 
with  such  water.  Capital  City  Water  Co.  v. 
State,  Macdonald  (Ala.)  748 

18.  Defining  alleged  libelous  terms  in  a  par- 
iaphrastic  way,  and  pointing  out  that  they  were 
intended  to  apply  to  the  plaintiff,  is  strictly 
within  the  office  of  an  innuendo.  Leteis  v. 
Daily  Nem  Co,  (Md.)  59 

Notes  and  Briefs. 

Pleading;  averment  as  to  particulars  offper- 

«onal  injury.  287 

Allegation  of  libel.  59 

Use  of  crossbill.  268 

POLICE  POWER.    See  Constitutional 
Law,  18-16. 

POLL  TAX.    See  also  Hiohwats,  6. 

Notes  and  Briefs. 

Poll  taxes: — (T.)  what  are  poll  taxes;  (II.) 
power  to  impose;  (III.)  restrictions  and  liroi- 
stations;  (lY.)  the  restriction  and  equation  of 
the  North  Carolina  constitution;  CV.)  upon 
what  imposed;  (VI.)  place  of  taxation;  (VII.) 
the  levy  and  collection;  (VIII.)  disposition; 
•(IX.)  payment  of  poll  taxes  as  a  qualification 
•of  electors.  *jwaBi  404 

PRESUMPTIONS.    See  Eyidencb.  - 

PRINCIPAL     AND     AGENT.        See 

Brokbbs;  Contracts,  7;  Mortgage,  9; 
Notice,  1,  2;  Sale.  1. 

PRIVATE  ACTIONS.    See  Municipal 
Corporations,  1;  Nuisances,  2,  8. 

PROFANITY.    See  Carriers,  2,  8. 

PROMOTERS.    See  Corporations,  8-6; 
Recetvbrs,  4. 

PROXIES.    See  Corporations,  10,  Notes 
and  Briefs. 

PROXIMATE  CAUSE. 

1.  Requiring  a  train  crew  to  be  on  duty 
nineteen  hours  each  day,  without  time  for 
food,  is  the  proximate  cause  of  an  injury  to  a 
track  hand  by  the  train's  backing  on  him  with- 
out warning  while  the  fireman  is  the  only 
member  of  the  crew  on  board,  the  brakeman 
l)eing  off  to  operate  a  switch  and  the  others  in 
search  of  food.     Pennsylvania  Co.  v.  McCaf- 

Jrey  (Ind.)  104 

2.  The  negligence  of  a  bandman  in  walking 
close  to  an  electric- rail  way  track  while  play- 
ing his  instrument  cannot,  as  a  matter  of  law, 
be  said  to  be  the  proximate  cause  of  his  injury 
20  L.  R.  A. 


by  a  car  overtaking  him,  where  the  evidence 
would  justifv  a  finding  that  the  motorman  was 
guiltv  of  reckless  and  wanton  conduct  as  to  the 
speed  with  which  he  approached  the  band. 
Montgomery  v.  Lansing  City  Elee,  R,  Co, 
(Mich.)  287 

PUBLIC  IMPROVEMENTS.  See  also 
Judgment,  6;  Judicial  Sale,  1;  Mu- 
nicipal Corporations,  9. 

A  tax  on  a  railroad  *'in  lieu  of  all  other 
taxes"  does  not  exempt  it  from  assessments  for 
local  improvements.  Lake  Shore  d  M,  8,  R. 
Co,  V.  Grand  Rapids  (Mich.)  195 

Notes  and  Briefs. 
Public  improvements;  exemption  from  as- 
sessments for;  charge  on  railroad  propertv. 

PUBLIC  MONEYS.    See  Banrs,  5. 

QUITCLAIM.  See  Deeds;  Notice,  8; 
Real  Property,  Notes  and  Briefs; 
Vendor  and  Porch aser,  1,  2. 

QUO  WARRANTO.  See  also  Corpora  * 
TI0N8,  1 ;  Costs  and  Fees,  1,  2;  Plead' 
ING,  12. 

1.  The  relator  in  a  proceeding  in  the  nature 
of  quo  warranto  for  the  dissolution  of  a  corpo- 
ration need  not  obtain  leave  or  an  order  of 
court  to  institute  andprosecute  such  proceed- 
ings. Capital  City  Water  Co,  v.  State,  Mac- 
donald (Ala.)  748 

2.  A  proceeding  in  the  nature  of  c^uo  war- 
ranto for  the  dissolution  of  a  corporation  need 
not  be  commenced  by  summons  and  complaint 
under  Ala.  Code,  §§  2651.  2662,  requiring  all 
* 'civil  actions,''  except  as  otherwise  provided, 
to  be  so  commenced.  Id, 

3.  An  action  in  the  nature  of  quo  warranto 
may  be  maintained  in  the  name  of  the  state  by 
the  attorney  general  to  oust  the  Board  of  Re- 
gents of  the  University  of  Kansas  from  the 
exercise  of  corporate  powers  in  excess  of  those 
conferred  on  it  by  law.  State,  Little,  v.  Re- 
genu  of  University  (Kim.)  378 

4.  The  assumption  by  the  Board  of  Regents  of 
the  Slate  University  of  the  power  to  collect  fees 
from  students  for  use  of  the  library,  and  to  ex- 
clude students  from  the  library  for  nonpayment 
thereof,  is  an  unwarranted  assumption  of  cor- 
porate powers  from  the  exercise  of  which  they 
will  be  ousted  by  suit  brought  in  the  name  of 
the  state  by  the  attorney-general.  Id, 

Notes  and  Briefs. 


Quo  warranto;  against  corporation. 


743 


RAILROADS.  See  also  Carriers,  6,  11; 
Commerce.  2;  Contracts,  4.  8;  Costs 
AND  Fees,  8:  Eminent  Domain,  12.  14; 
Evidence,  11;  Execution;  Ferries,  1, 
6;  Highways,  5;  Injunction,  6,  9;  Judg- 
ment, 7;  Judicial  Sale,  2;  Landlord 
AND  Tenant,  1;  Mandamus,  8;  Master 
AND  Servant;  Mortgage,  10;  Negli- 
gence, 2;  Pleading,  7-9;  Proximate 
Cause,  1;  Statutes,  14;  Taxes,  7,  18,  14; 
Trial.  4-7. 
1.  The  fact  that  a  railroad  is  not  fenced,  in 

the  absence  of  a  statutory  requirement,  does 
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not  make  a  railroad  company  liable  for  in- 
iuricA  to  a  person  wbo  was  driving  along  a 
high  way  parallel  to  the  track.  Reynolds  y. 
Great  Nart/tern  R.  Co.  (C.  C.  App.  8th  C.)  695 

2.  Compensation  to  a  railroad  company  for 
the  inconvenience  to  it  is  not  a  necessary  con- 
dition to  the  crossing  of  its  tracks  at  grade  by 
an  electric  street  railway  under  lenslatlve  au- 
thority. New  York,  N,  H.  db  K  R.  Co,  v. 
Bridgeport  Traction  Co.  (Conn.)  867 

See  also  Emikbkt  Domain,  9-14. 

8.  The  duty  to  give  warning  signals  of  the 
approach  of  a  train  at  a  crossing,  imposed  by 
Dak.  Comp.  Laws  1887,  ^  8016.  docs  not  ex- 
tend to  a  person  driving  along  a  highway 
parallel  to  the  railroad,  who  has  not  lately  used 
and  does  not  intend  to  use  any  crossing,  al- 
though he  expects  a  signal  to  be  given  at  a  pri- 
vate crossing  near  by.  Reynolds  v.  Great 
Northern  R.  Co.  [p]  C.  App.  8th  C.)  695 

4.  The  term  "any  other  road,"  in  Dak.  Comp. 
Stat.  1887.  ^  8016,  providing  for  railroad  sig- 
nals at  crossings  of  other  roads,  refers  only  to 
public  highways,  and  not  to  a  private  crossing. 

ia. 

5.  A  person  driving  along  a  highway  10  or 
12  feet  distaht  from  and  parallel  to  a  railroad 
track,  with  a  buffalo  coat  turned  up  against 
his  ears,  while  the  wind  is  blowing  so  that  he 
does  not  hear  a  train  coming  behind  him.  but 
who  does  not  look  behind  him  to  see  the  train, 
or  drive  with  tight  reins  so  as  to  prevent  his 
horse,  which  v&  gentle,  from  drawing  him 
against  the  train  as  it  passes,  is  guilty  or  such 
negligence  as  will  prevent  recovery  for  injuries 
thereby  received.  Id. 

Notes  and  Briefs. 
See  also  Eminent  Domain. 
Railroads;  signals  at  crossings.  695 

Rights  as  to  grade  crossings.  868 

Negligence  causing  injury  at  crossings.    757 

REAL  PROPERTY.  See  also  Deeds; 
Notice,  8;  Vendor  and  Purchaser, 
1,2. 

1.  Failure  of  the  officer  to  index  a  mortgage 
is  not  fatal  to  its  validity,  in  the  absence  of 
any  statute  making  the  indexing  a  part  of  the 
recording.     Armstrong  v.  Austin  (8.  C.)    772 

2.  A  mortgage  covering  both  real  and  per- 
sonal property  was  properly  recorded  in  a  lien 
and  mortgage-  book,  under  S.  C.  Rev.  Stat. 
1872,  p.  422,  chap.  82.  §  2,  requiring  a  real- 
estate  mortgage  to  be  recorded  in  the  register's 
office,  without  specifying  in  what  book  the  rec- 
ord should  be  made.  Id. 

8.  Failure  of  a  subscribing  witness  to  a  mort- 
age to  sign  an  affidavit  maSe  by  him  does  not 
mvalidate  the  affidavit  so  as  to  prevent  the  rec- 
ord of  the  mortgage  in  the  absence  of  a  statute 
or  rule  of  court  lequiring  such  signing.         Id. 

Notes  and  Briefs. 

Real  property;  the  effect  of  a  quitclaim 
deed  in  an  otherwise  perfect  record  title: — as 
to  latent  equities;  purchaser  with  notice;  other 
rulings;  distinction  between  conveyance  of 
land  and  of  mere  interest;  doctrine  of  United 
States  Supreme  Court;  where  not  protected; 
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where  entitled  to  protection;  the  Iowa  doc- 
trine;  necessity  of  care;  remote  quitclaim  in 
chain  of  title.  38 

RECEIPT.  See  Etidbncb,  20,  Notss  and 
Briefs. 

RECEIVERS.  See  also  Attorneys.  2; 
Banks,  4;  Building  and  Loan  Associa- 
tions, 9,  11;  Trusts,  2. 

1.  A  receiver  appointed  by  the  courts  of  one 
state  cannot  sue  in  another  state  to  recover 
property  belonging  to  the  estate,  which  has 
never  been  in  his  possession.  Commercial  Nat. 
Bank  v.  Matherteetl  Iron  dt  8.  Co.  (Tenn.)  164. 

2.  The  receiver  in  insolvency  of  a  building 
association  is  the  proper  person  to  ascertain 
the  amount  of  losses  of  the  association,  and 
make  an  assessment  on  the  members  to  meet 
the  same.     Eversmann  v.  Schmitt  (Ohio)    184 

8.  Vested  liens  upon  the  property  of  Indi- 
viduals and  private  corporations  cannot  be 
displaced  by  means  of  receivers'  certificates. 
Hooper  v.  Central  Trvst  Co.  (Md.)  2<X2 

4.  Receivers'  certificates  issued  to  a  promoter 
of  a  corporation  for  money  advanced  to  pay 
for  improvements  put  on  the  corporate  prop- 
erty will  not  be  given  priority  over  the  rights 
of  the  seller  of  the  property,  who  waived  his 
lien  upon  the  fraudulent  guaranty  by  another 
promoter  at  the  time  of  the  sale  that  money 
was  in  his  possession  which  would  be  applied 
to  pay  for  such  improvements.  Id, 

Notes  and  Briefs. 

Receivers;  extraterritorial  powers.  164 

RECITAL.    See  Evidence,  19. 

RECORDS.  See  Real  Property,  Notes 
AND  Briefs;  Vendor  and  Purchaser, 
2. 

REFERENCE. 

1.  An  exception  to  the  report  of  a  commis- 
sioner, which  is  not  made  within  ten  days,  is 
not  sufficient  under  W.  Va.  Code,  chap  129, 
§  7.  to  permit  any  new  evidence  which  would 
reopen  the  report,  but  is  effectual  only  to  sup- 
port a  motion  for  a  recommital  of  the  report,  or 
a  claim  for  a  rehearing.  Ward  v.  Ward  (W. 
Va.)  449 

2.  A  point  as  to  variance  in  the  clerk's  sig> 
nature  to  the  certificate  of  record  and  to  the 
affidavit  attached  to  a  mortgage,  not  raised  be- 
fore a  master  or  passed  upon  by  him,  or 
raised  by  any  exception  to  his  report,  cannot 
be  considered  by  the  court  in  passing  upon 
such  report,  for  the  purpose  of  invalidating 
the  mortgage.     Armstrong  v.  Austin  (S.  C.) 

772 

RELIGIOUS  SOCIETIES. 

1.  The  administrative  duties  of  the  supreme 
body  of  a  religious  or^nization  may  be  Me- 
gated.    Krecker  v.  Shirey  (Pa.)  475 

2.  The  duty  to  fix  a  Ume  and  place  for  hold- 
ing the  general  conference  of  a  religious  organ- 
ization is  administrative  when  the  laws  of  the 
organization  provide  for  the  holding  of  such. 
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conferences  at  regular  intenrals,  and  name  the 
bodies  which  shall  fix  the  day  and  place  at 
which  they  shall  be  held.  Id. 

8.  The  appointment  of  the  place  of  meeting 
of  the  next  general  conference  of  a  religious 
organization,  and  giving;  notice  thereof  to  the 
annual  conferences  in  time  for  them  to  select 
delegates  to  represent  theth  in  the  general  con- 
ference, by  a  standing  board  of  the  general 
conference,  to  which  the  duty  was  delegated 
by  the  conference,  is  a  fixing  of  such  place 
according  to  laws  of  the  organization  which 
place  the  duty  upon  the  general  conference,  so 
as  to  prevent  action  by  the  oldest  annual  con- 
ference, upon  which  the  duty  is  devolved  in 
case  the  general  conference  fails  to  act        Id, 

4.  The  laws  of  an  ecclesiastical  body  will  be 
recognized  and  enforced  by  the  civil  courts 
when  not  in  conflict  with  the  constitution  and 
laws  of  the  state.  Id. 

6.  An  exposition  by  the  supreme  judicial 
tribunal  of  a  religious  association,  of  a  provi- 
sion of  the  discipline  to  the  effect  that  under 
it  a  second  trial  after  one  acquittal  upon  sub- 
stantially the  same  charges  is  illegal,  is  binding 
upon  the  members  of  the  association  and  must 
be  respected  by  the  civil  courts.  Id. 

6.  Decisions  of  ecclesiastical  courts  which 
plainly  violate  the  law  they  profess  to  adminis- 
ter, or  are  in  conflict  with  the  laws  of  the  land, 
will  not  be  followed  by  the  civil  courts.       Id. 

7.  The  question  of  the  regularity  and  legal 
effect  of  the  organization  of  an  annual  confer- 
ence of  a  religious  organization,  after  forcibly 
intercepting  the  entrance  of  the  bishop  ap- 
pointed to  preside  over  it  because  of  his 
alleged  suspension  from  his  office  under  the 
discipline  of  the  organization,  raises  an  eccle- 
siastical question  upon  which  the  decision  of 
the  highest  tribunal  of  the  order  is  binding  on 
the  civil  courts.  Id. 

8.  Appointments  of  preachers  by  an  annual 
conference  of  a  religious  organization,  which 
has  been  pronounc^  by  the  highest  tribunal 
of  the  order  to  have  been  illegally  organized, 
confer  no  rights  and  impose  no  duties  in  re- 
spect to  members  or  congregations  still  holding 
their  allegiance  to  the  old  organization.        Id. 

9.  An  annual  conference  of  the  Evangelical 
Association,  organized  by  a  bishop  with  less 
than  a  quorum  of  those  entitled  to  sit  as  mem- 
bers in  the  conference,  is,  under  the  discipline 
of  that  denomination,  irregular  and  illegal; 
and  its  appointment  of  preachers  will  confer 
no  authority  and  impose  no  duty  on  the 
churches.  Id, 

10.  Congregations  or  parts  of  congregations 
of  a  religious  t)ody  which  has  adopted  as  part 
of  its  polity  the  itinerant  plan  for  pastoral 
supply  of  the  churches,  who  refuse  to  accept 
the  supply  sent  by  authority  of  the  regular 
ecclesiastical  agencies  acting  in  accord  with 
the  general  conference,— cease  to  adhere  to  the 
organization.  Id 

11.  Adherents  to  a  general  conference  of  a 
religious  organization,  held  at  a  time  and 
place  designated  by  an  annual  conference 
without  authority  after  another  time  and 
place  had  been  regularly  designated  under  the 
laws  of  the  organization,  place  themselves 
outside  of  the  organization,  and,  although  in 
29  L.  R.  A. 


the  majority,  have  no  title  to  the  property  of 
the  organization  as  against  persons  claiming 
under  the  regularly  appointed  general  confer- 
ence. Id. 

12.  Ecclesiastical  standing,  and  not  num- 
bers, determines  the  title  to  and  the  right  of 
control  over  property  held  for  the  use  of  a  re- 
ligious denomination.  Id. 

18.  The  minority  members  of  the  annual 
conference  of  a  religious  denomination,  when 
confronted  with  a  revolt  from  the  association 
of  a  majority  of  the  members  of  the  confer- 
ence, for  which  condition  the  discipline  makes 
no  provision,  may  provide  temporarily  for  the 
religious  care  of  those  adhering  to  the  minor- 
ity, which  action  may  subsequently  be  rati- 
fied by  the  highest  tribunal  of  the  denomina- 
tion; but  neither  alone  nor  both  combined  can 
give  the  action  of  the  minority  regularity 
which  will  make  it  binding  upon  the  revolting 
members.  Id. 

Notes  and  Bribfs. 

Religious  societies;  constitutional  law  of;  se- 
cession by  majority  of.  477 

RESUME. 

For  resume  of  contents  of  book,  see  p.  865 

RIVERS.    See  Boundaries. 

SALE.    See  also  Estoppel,  8. 

1.  A  city  upon  discovering  that  its  agent 
was  paid  a  commission  upon  a  sale  to  it  may 
either  repudiate  or  ratify  and  affirm  the  con- 
tract, as  it  elects.  Findlay  v.  Pertz  (C.  C.  A  pp. 
6th  C.)  188 

2.  The  right  of  a  city  to  rescind  a  sale  to  it 
because  a  commission  was  paid  to  its  officer 
through  whom  it  was  made  is  not  affected  by 
the  fact  that  the  seller  did  not  know  that  the 
city  was  ignorant  of  the  double  relation  of 
such  officer  and  supposed  that  he  would  give 
the  city  credit  for  the  commission.  Id, 

8.  Ratification  of  a  sale  to  a  city  notwith- 
standing a  commission  paid  to  its  agent  by  the 
seller  confirms  it  subject  to  the  warranties 
made;  and  the  city  may,  when  sued  for  the 
purchase  price,  recoup  to  the  extent  of  any 
damage  sustained  by  the  breach  of  any  war- 
ranty. Id. 

4.  Fraud  in  the  purchase  of  goods  is  waived 
by  the  seller's  entering  into  a  compromise 
agreement  with  the  purchaser,  by  which  the 
latter  returns  a  portion  of  the  goods  and  agrees 
to  pay  for  the  balance  on  terms  satisfactory  to 
the  seller.     Mumer  v.  Stem  (Mich.)  869 

5.  Sellers  of  goods  to  one  who  purchased 
with  intent  to  defraud,  who  have  been  in- 
duced to  leave  a  portion  in  possession  of  the 
buyer  under  a  compromise  agreement  entered 
into  by  the  latter  with  the  intent  to  defraud, 
may  rescind  the  agreement  and  retake  the 
goods.  Id. 

6.  A  tender  back  of  what  he  obtained  by  the 
compromise  is  not  necessary  to  justify  its  re- 
scission, where  one  from  whom  goods  were 
fraudulently  purchased  regained  a  portion  of 
them  under  a  compromise  agreement  which 
left  the  remainder  in  the  buyer's  possession. 
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but  which  was  entered  into  by  the  buyer  with 
iutent  to  defraud  the*  seller  of  the  property. 
Mumer  v.  8tern  (Mich.)  859 


Notes  and  Bribps. 
Sale;  bona  fide  purchaser. 
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SCHOOLS.    See  also  Landlord  and  Ten- 
ant, 2;  Taxes,  4 

1.  A  statute  authorizing  school  authorities 
to  make  vaccination  a  condition  of  the  privi- 
lege of  attending  public  schools  is  essentially 
ti  police  regulation,  and  does  not  violate  tlie 
constitutional  guaranties  of  due  process  of  law 
or  equal  protection  of  the  law.  BiueU  v. 
Davison  (Conn.)  251 

2.  The  existence  of  smallpox  in  a  town,  or 
an  indication  that  an  epidemic  of  that  disease 
is  likely  to  present  itself,  is  not  necessary  to 
permit  school  committees  to  require  vaccina- 
tion of  pupils  before  attending  public  schools, 
under  Conn.  Gen.  Stat.  §g  2187.  2197.         Id, 


Notes  and  Briefs. 
Schools;  regulation  as  to  attendance. 
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49CIRE  FACIAS.     See   Constitutional 
Law,  20;  Judgment,  4. 

SEARCH.    See  also  Executors  and  Ad- 
ministrators, 8. 

Notes  and  Briefs. 

Searches;  to  compel  one  to  furnish  evidence 
against  himself.  818 

SEIZURE. 

Notes  and  Briefs. 
To  obtain  evidence.  818 

SERVITUDE.    See  Easements. 

SET-OFF  AND  COUNTERCLAIM. 

The  right  to  set  off  independent  Judgments 
i*endered  in  different  suits  growing  out  of  dif- 
ferent causes  of  action  is  subject  to  attorneys' 
liens  or  claims  for  services.  Boberts  v.  MitcHeU 
<Tenn.)  705 

SHIPPING.      See   Commerce,    1;   Dam- 
ages, 8;  Fires. 


ISLANDER  OF  TITLE. 

TION,  1. 


See   Injunc- 


SLEEPINO  CAR.    See  Carriers,  9. 

SPECIFIC     PERFORMANCE.       See 

Ferries,  2. 

BTATE.    See  also  Boundaries,  1;  Insolv- 
ency, 1;  Patents 

Notes  and  Briefs. 

See  also  Patents. 

State;  priority  in  respect  to  payment  from 
•assets  of  debtor.  226 

2»  L.R.A. 


STATE  INSTITUTION.    See  also   Ae- 

RICULTURAL  SOCIETIES;  COLLBGES;   COR- 
PORATIONS, 1;  Quo  Warranto,  8,  4. 

Notes  and  Briefs. 

Nature  of  incorporated  institutions  belonging 
to  the  state:— ( I.)  in  general:  {a)  banks;  {fi) 
educational  institutions;  (c)  other  state  insti- 
tutions; (XL)  liabilities  of  such  institutions; 
(III.)  directors,  trustees,  and  officers:  (a)  in 
general;  (6.)  personal  liability.  878 

Public  nature  of.  708 

STATUTES.     See  also  Appropriations; 

Constitutional   Law,  26;  iContracts. 

10. 
Title. 

1.  So  long  as  the  generality  of  the  subject 
expressed  in  the  title  of  a  statute  is  not  em- 
ployed as  a  guise  to  conceal  the  real  object  of 
the  law,  or  some  provision  therein,  it  will  not 
be  objectionable.  Dnval  County  Gomn.  v. 
Jacksonville  (Fia. )  4 16 

2.  Surreptitious  legislation,  and  not  com- 
prehensive titles,  is  prohibited  by  Neb.  Const, 
art.  8,  §  11,  providing  that  no  bill  sImII  con- 
tain more  than  one  subject,  which  ^hal]  be 
clearly  expressed  in  the  title.  Paxian  df  H. 
Irrig,  C.  dk  L.  Co,  v.  Ferment  d  M,  Irrig,  ^ 
L,  Co.  (Neb.)  858 

8.  A  provision  for  the  acquirement,  by  irri- 
gation companies,  of  the  right  of  way  for  ca- 
nals and  ditches,  is  within  the  title  of  Neb. 
Act  March  27.  1889,  entitled  *' An  act  to 
provide  for  water  rights  and  irri^tion  and  to 
regulate  the  use  of  water  for  agricultural  and 
manufacturing  purposes."  Id, 

4  A  provision  in  a  statute  for  the  applica- 
tion of  part  of  a  county  road  tax  to  streets  io 
cities  and  towns  is  within  the  general  subject 
of  the  title  of  the  act  when  that  is  the  laying 
out  and  maintaining  of  public  roads  of  the 
counties.  Duval  County  Comr$.  v.  Jackson- 
tille  (Fla.)  416 

6.  A  provision  for  recovery  of  damages  oc- 
casioned by  neglect  to  provide  fire  screens  for 
vessels  as  required  by  statute  is  sufficiently  ex- 
pressed in  the  title.  ''  An  act  to  compel  steam 
vessels  ...  to  provide  fire  screens,  .  .  .  and 
to  provide  a  penalty  for  its  violation."  Bur- 
rows V.  Delta  Transp.  Co,  (Mich.)  468 

6.  The  mere  omission  of  the  word  "  steam" 
before  the  word  "vessel,"  in  a  section  of  an 
act  requiring  fire  screens,  the  title  of  which 
relates  to  steam  vessels,  does  not  render  the 
act  repugnant  in  its  terms,  as  the  provisions 
apply  only  to  steam  vessels.  Id. 

7.  A  statute  containing  two  distinct  sub- 
jects, both  of  which  are  expressed  in  the  title, 
is  wholly  void  under  111.  Const  art.  4,  ^  18. 
declaring  that  no  act  shall  embrace  more  than 
one  subject  and  that  shall  be  expressed  in  the 
title;  but  if  any  subject  be  embraced  which  is 
not  expressed  in  the  title,  the  act  is  void  only 
as  to  so  much  thereof  as  shall  not  be  expressed. 
RiUhie  v.  PeopU  (III. )  'i9 

8.  A  statute  entitled  *'  An  act  to  regulate  the 
manufacture  of  clothing,  wearing  apparel,  and 
other  articles."  etc,  and  providing  in  its  body 
that  no  female  shall  be  employed  in  any  fac- 
tory or  workshop  more  than  eight  hours  a 
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day,  will  embrace  only  employment  in  tbe 
manufacture  of  articles  of  the  same  kind  as 
tliose  expressly  enumerated.  Id, 

9.  The  title  of  III.  Act  June  17. 1898,  entitled 
^'  An  act  to  regulate  the  manufacture  of  cloth- 
ing, wearing  apparel,  and  other  articles  in  this 
4tate,  and  to  provide  for  tbe  appointment  of 
state  inspectors  to  enforce  the  same,  and  to 
make  an  appropriation  therefor,'*  does  not  ex- 
press two  subjects  because  the  appropriation 
for  salaries  of  the  factory  inspectors  provided 
for  is  a  separate  subject,  as  the  words  '•ap- 
propriation therefor  "do  not  necessarily  im- 
ply that  the  appropriation  is  for  such  salaries, 
but  may  be  for  the  payment  of  their  expenses. 

Id. 

10.  The  appropriation  in  111.  Act  June  17, 
1898,  ^  10,  for  the  salaries  of  factory  inspectors, 
is  a  subject  not  expressed  in  the  title,  *'  An  act 
to  regulate  the  manufacture  of  clothing,  wear- 
ing apparel,  and  other  articles  in  this  state, 
^nd  to  provide  for  the  appointment  of  stale 
inspectors  to  enforce  the  same,  and  to  make 
an  appropriation  therefor,"  and  is  void  under 
111.  Const,  art.  4,  |^  13,  declaring  that  if  a  sub- 
ject shall  be  embraced  in  an  act  which  is  not 
expressed  in  the  title  tbe  act  shall  be  void  as 
to  so  much  thereof  as  is  not  expressed.  Id, 
Constraetion. 

11.  A  word  occurring  in  a  statute,  which  is 
evidently  an  interpolation,  and  has  no  relation 
to  the  body  of  the  statute,  and  is  without  sen- 
dble  meaning,  will  be  disregarded  in  giving 
effect  to  its  provisions.  Paxton  A  H,  Irrig, 
G.  db  L.  Co.  V.  Farmers^  dk  M,  Irrig.  A  L,  vo, 
<Neb.)  858 

12.  Great  deference  and  respect  should  be 
paid  by  the  court  to  the  long-prevailing  con- 
struction of  a  statute  made  by  the  executive 
department  of  the  state  government.  Bloz- 
ham  V.  Contumen^  E,  L,  d  Street  R,  Co,  (Fla.) 

507 
18.  The  meaning  judicially  given  to  words 
in  a  statute  will  be  taken  as  that  intended 
when  used  in  a  subsequent  similar  statute. 
Anderson  v.  Bell  (Ind.)  541 

RepeaL 

14.  A  special  act  permitting  a  grade  cross- 
ing by  an  electric  railway  over  the  track  of  a 
steam  railroad,  which  is  made  subject  to  gen- 
eral laws  "except  as  otherwise  herein  ex- 
pressly provided,"  is  not  affected  by  a  general 
law  previously  passed,  but  which  does  not 
take  effect  until  subsequently,  which  prohibits 
such  grade  crossings  **  except  upon  approval 
by  the  railroad  commissioners."  New  York, 
N.  H.  &  H,  R.  Co.  V.  Bridgeport  Traelion  Co, 
<Conn.)  867 

15.  The  Dakota  Compiled  Laws  relating  to 
the  assessment  of  damages  in  laying  out  town 
roads  are  not  repealed  by  S.  D.  Act  1891,  chap. 
94,  providing  for  the  assessment  of  damages 
for  property  taken  by  municipal  or  other  cor- 
porations, as  the  corporations  contemplated 
are  those  referred  to  in  8.  D.  Const,  art.  17, 
§  18,  and  do  not  include  townships  organized 
under  the  laws  of  the  state.  DeU  Rapids  v. 
Irr^ng  (S.  D.)  861 

16.  A  statute  requiring  a  county  and  city  to 
pay  a  percentage  of  liquor  license  fees  to  a  cer- 
tain home  is  repealed,  but  not  retrospectively 
29  L.  R.  A. 


repealed,  by  a  constitutional  provision  pro- 
hibiting municipalities  from  making  donations 
to  a  private  corporation.  Washingtonian  Horns 
V.  C/ticago  (111.)  798 

Notes  and  Briefs. 

Statutes;  expressing  purposes  in  title.  80 

Implied  repeal  of.  868 

Construction  of.  278 

STOCKHOLDERS.    See  Corporations. 

STREET  RAILWAYS.  See  also  Car- 
RIEK8,  1-3;  Eminent  Domain.  11-14;  In- 
junction, 5,  6;  LiCBNBB,  8:  Master  and 
Servant,  10;  Municipal  Corporations, 
6;  Proximate  Cause,  2;  Railroads,  2; 
Statutes,  14;  Trial,  8,  9. 

Notes  and  Briefs. 
See  also  Eminent  Domain. 
Street  railway;  as  a  railroad.  209 

SUBROGATION. 

The  purchaser  on  foreclosure  may  be  subro- 
gated to  the  rights  of  tbe  mortgagee,  in  a  pro- 
ceeding for  that  purpose,  if  necessary  for  his 
protection,  to  the  extent  of  the  purchase  money 
paid.  Stewart  v.  Wheeling  ds  L.  E,  R,  Co. 
(Ohio)  438 

Notes  and  Briefs. 

Subrogation;  of  sureties  as  affected  by  pri- 
ority of  United  States  or  of  state.         240,  248 
Of  person  paying  tax.  282 

SUSPENSION    OF   SENTENCE.    See 

Criminal  Law. 

TAXES.  See  also  Appeal  and  Error,  8; 
Constitutional  Law,  21;  Counties,  2; 
Highways,  6;  Judicial  Sale,  8,  4;  Pub- 
lic Improvements. 

1.  The  exemption  of  property  from  taxation 
is  beyond  the  power  of  a  town  in  the  absence 
of  constitutional  legislative  authority.  Me- 
Twiggan  v.  Hunter  (K.  I.)  526 

2.  Land  covered  by  water  held  back  by  a 
dam  for  furnishing  power  is  assessable  for 
taxation  at  its  enhanced  value,  in  the  town  in 
which  it  lies,  under  a  statute  making  real  es- 
tate taxable  where  situated,  although  the 
power  is  used  in  another  town.  Anwkeag 
Mfg,  Co,  V.  Concord  (N.  H.)  57 

8.  The  constitutional  exemption  from  taxa- 
tion of  public  property  used  exclusively  for 
any  public  purpose  does  not  extend  to  real 
property  owned  and  leased  by  a  private  party, 
although  it  is  by  contract  with  public  authori- 
ties u^  as  a  public  market  bouse  or  place 
with  an  agreement  that  it  shall  be  exempt 
from  taxation,  i^aie.  Realty  Co,  v.  Gooley 
(Minn.)  777 

4.  A  school  is  not  a  purely  public  charity  so 
that  the  property  used  for  it  is  exempt  from 
taxation,  when  conducted  by  a  master  as  a 
business  enterprise  under  a  contract  by  which 
he  pays  one  eighth  of  the  gross  receipts  from 
tuition  to  the  corporation  owning  the  property, 
and  receives  tuition  for  all  pupils,  although  the 
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corporation,  which  was  orgsDized  to  conduct  a 
school  for  the  rich  at  reasonable  rates  and  for 
the  poor  gratuitously,  itself  pays  the  tuition  of 
a  small  part  of  the  pupils  out  of  income  re- 
ceived from  endowments  and  legacies.  Phila- 
delphia  v.  Overseers  of  Public  ISehooU  (Pa.)  600 

5.  Stock  which  a  corporation  issues' in  pay- 
ment for  properiv  is  not  a  debt  incurred  by  it 
which  can  be  deducted  in  determining  the 
amount  invested  in  such  property,  for  the  pur- 
pose of  taxation.  People,  Hecker-Jones-Jewell 
MiU.  Co,  V.  Barker  (N.  Y.)  898 

6.  The  sum  invested  in  the  state,  on  which 
a  foreign  corporation  can  be  taxed  under  N.  Y. 
Laws  1855,  chap.  87,  when  it  has  purchased 
property  in  the  state  and  paid  for  it  only  in 
part,  is  the  sum  paid,  and  cannot  include  the 
indebtedness  for  the  unpaid  part  of  the  pur- 
chase money.  Id. 

7.  A  bridge  owned  by  a  bridge  company  but 
used  exclusively  for  railroad  purposes  and 
leased  forever  to  a  railroad  company,  subject 
to  termination  of  the  lease  for  default  of  the 
lessee  to  perform  its  terms  and  conditions,  is 
not  railroad  property  which  can  be  assessed  as 
such  with  the  railroad  track  by  the  Illinois 
state  board  of  equalizstioo,  instead  of  the  local 
assessor.  Chicago  dk  A,  R.  Co,  v.  People, 
WindmiUer  (111.)  69 

8.  The  value  of  a  franchise  for  the  purpose 
of  taxation  is  the  benefit  derived  from  its  pos- 
session.    Com,  V.  Henderson  Bridge  Co.  (Ky.) 

78 

9.  Debts  of  a  corporation  cannot  be  deducted 
in  finding  the  value  of  its  franchise  as  the  dif- 
ference between  the  values  of  its  capital  stock 
and  tangible  property,  where  the  constitution 
requires  the  property  of  corporations  to  be 
taxed  like  that  of  individuals,  and  debts  of  the 
latter  are  not  deducted  from  their  property  for 
taxation.  Id, 

10.  The  "capital  stock"  of  a  corporation, 
within  the  meaning  of  Ky.  Stat.  §  4079,  from 
which  the  value  of  its  tangible  property  is  to 
be  deducted  in  order  to  find  the  value  of  its 
corporate  franchise  for  the  purpose  of  taxa- 
tion, means  the  entire  property,  real  and  per- 
sonal, tan^ble  and  intangible,  including  assets 
and  franchise.  Id. 

11.  The  riffht  of  the  state  to  tax  the  fran- 
chise of  a  bridge  corporation  created  by  it  is 
not  defeated  by  the  fact  that  the  company  had 
obtained  from  another  state  the  privilege  of  ex- 
tending its  bridge  from  the  boundary  of  that 
state  at  low- water  mark  of  the  river  to  the 
high  lands,  and  had  acquired  from  congress 
the  privilege  of  malntainmg  the  bridge  across 
a  navigable  river  and  the  designation  of  the 
bridge  as  a  post  road.  Id. 

12.  Interstate  business  is  not  taxed  by  taxing 
the  franchise  of  a  bridge  company  which  main- 
tains a  toll  bridge  between  states.  Id. 

18.  The  special  exemption  of  a  railroad 
from  taxation  by  its  charier  does  not  extend  to 
lines  which  it  operates  under  a  lease  and  which 
were  organized  under  the  general  laws  of  the 
state.  Lake  Sliore  dt  M.  §.  B.  Co.  v.  Oraud 
Rapids  (Mich.)  195 

14.  A  street  railroad  is  a  * 'railroad"  within 
the  meaning  of  Fla.  Acts  1898,  chap.  4115, 
29  L.  R.  A. 


$§  48,  49,  providing  for  the  taxation  of  rail- 
road  property  and  Uie  sale  thereof  as  an  en- 
tirety for  delinquent  taxes  thereon.  &axham 
V.  Consument  E.  L.  db  Street  R  Co.  (Fla.)  507 

15.  The  omission  by  assessors  to  include 
property  in  an  assessment,  solely  by  reason  of 
their  mistake  as  to  the  binding  effect  of  an 
agreement  for  an  exemption,  and  not  by  any 
intentional  disregard  of  law  or  other  wroncful 
or  fraudulent  purpose,~will  not  make  their 
assessment  void.  McTusiggan  v.  Hunter  (R. 
1.)  52« 

16.  The  only  notice  to  taxpayers  of  an  as- 
sessment required  by  R  L  Pub.  Stat.  chap. 
48,  is  that  required  by  ^  6  in  respect  to  the 
time  and  place  of  meeting,  at  which  each  tax- 
able person  is  directed  to  bring  in  an  account; 
and  no  subsequent  notice  of  a  time  to  hear 
objections  is  required.  Id. 

17.  A  statute  simply  making  personal  prop- 
erty taxes  a  lien  on  the  real  estate  of  the  owner 
does  not  give  them  priority  over  mortgage 
liens  existing  at  the  time  they  attach.  Bihbins 
V.  Clark  (Iowa)  *  278- 

18.  Individual  real  estate  of  a  partner  is  sub- 
ject to  the  lien  of  a  tax  assessment  upon  the 
personal  property  of  the  partnership  under  a 
statute  making  taxes  due  from  any  person  a 
lien  upon  any  property  owned  by  him.        Id. 

19.  A  mortgagor  who  permits  his  personal 
property  taxes  to  become  a  lien  on  the  mort- 
gaged land  can  be  compelled  to  reimburse  the 
mortgagee  who  is  compelled  to  pay  them  to 
protect  nis  own  interests.  Id^ 

20.  Members  of  a  partnership  the  personal 
taxes  of  which  have  been  levied  on  the  real 
estate  of  their  copartner  cannot  be  compelled 
to  reimburse  a  mortgagee  of  such  real  estate, 
who,  to  protect  his  own  interests,  has  been 
compelled  to  pay  the  taxes.  Id. 

Notes  and  Briefs. 

See  also  Poll  Taxes. 

Jurisdiction  as  to  taxation  of  bridge  over 
river  forming  boundary  of  a  state  or  its  di- 
visions:—general  rule;  statutory  rule;  effect  on 
commerce;  capital  stock.  69 

On  land  under  dam.  57 

Priority  of  claims  for  taxes  against  the  as- 
sets of  a  aebtor:~(I.)  scope  of  note;  (II.)  upon 
what  based;  (III.)  constitutionality  and  con- 
struction of  provisions  for;  (IV.)  what  is  in- 
cluded in  the  right:  {a)  taxes  generally;  (6> 
claims  against  collectors;  (V.)  nature  and  ex- 
tent of  priority:  (VI.)  subrogation  of  person 
paying  the  tax;  (VII.)  what  amounts  to  a  de- 
vestiture  of  the  right;  (VIII.)  enforcement  of 
the  right.  27S 

On  corporate  investments  in  state.  894 

Exemption  of.  526,  777 

Notice  to  taxpayer.  58* 

TELEGRAPHS. 

A  city  ordinance  exacting  a  specified  sum 
as  rent  from  a  telegraph  company  for  the  entry 
upon  and  occupation  of  the  streets  with  its 

r^les  is  void  under  Miss.  Laws  1886,  p.  93, 
1,  authorizing  companies  to  operate  telegraph 
lines  on  and  along  all  streets,  without  provid- 
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ing  for  compensatioD  to  the  cities.    Hodges  y. 
Wettern  U,  Teleg.  Go.  (Miss.)  770 

TENDER.    See  Sale,  6. 

TICKET.       See  Carriebs,  4. 

TOWN.    See  Statutes,  16;  Taxes,  1. 

TRADE-MARK.      See     also    Constito- 
TiONAL  Law,  26. 

1.  A  labor  union  may  be  protected  by  ap- 
propriate state  legislation  in  the  use  of  a  label 
for  the  designation  of  articles  manufactured  by 
its  members,  and  use  of  the  label  prohibited  to 
persons  other  than  members  of  the  union  or 
persons  who  employ  such  members.  Stats  v. 
Bishop  (Mo.)  200 

2.  Labels,  symbols,  or  advertisements 
adopted  by  any  association  or  union  of  work- 
ingmen  as  a  trademark  to  distinguish  articles 
manufactured  by  their  members  from  those 
manufactured  by  other  persons,  are  protected 
by  Mo.  Laws  1898.  p.  260,  when  they  are 
adopted  in  accordance  with  its  provisions.   Id. 

3.  Proof  of  guilty  knowledge  is  necessaiy  to 
sustain  a  conviction  under  Mo.  Act  1898,  p.  260, 
making  it  a  misdemeanor  to  have  for  sale  goods 
bearing  counterfeit  labels  representing  that 
they  were  made  by  a  certain  person,  associa- 
tion, or  union  of  workingmen.  Id, 

4.  No  exclusive  riffht  can  be  acquired  to  the 
use  of  the  words  "scTentiflc  dentistry  at  mod- 
erate prices."     Cody  v.  Schultz  (R.  L)         524 

5.  There  can  be  no  property  right  in  the 
shape,  size,  color,  or  arrangement  of  signs 
without  regard  to  the  letters  which  they  bear. 

Id. 

6.  Names  which  are  not  trade-marks  strictly 
speaking  may  be  protected  as  property  if  they 
are  taken  by  others  with  fraudulent  intention 
and  are  so  used  as  to  be  likely  to  effect  such 
intention.  Id. 

Notes  and  Bbiefs. 

Protection  of  trade-union  labels  or  trade- 
marks:—(I.)  in  general;  (II.)  contents  of  label; 
<III.)  effect  of  statutes.  200 

TRADE-NAME.    See  also  Injunction,  8. 
Notes  and  Briefs. 
Trade  name;  protection  of.  524 

TRADE   UNIONS.     See  Trademarks, 
Notes  AND  Briefs. 

TREES. 

A  land  owner  may  cut  from  a  tree,  the  trunk 
of  which  stands  on  the  boundary  line,  all  the 
roots  and  branches  on  his  side  up  to  the  trunk. 
Bobinsony.  Clapp  (Conn.)  582 


Notes  and  BRiEFa 
Trees;  on  boundary;  rights  in. 
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TRESPASS. 

Notes  and  Briefs. 
Liability  for  killing  or  injuring  trespassers 
by  means  of  spring  guns,  traps,  and  other  dan- 
129  L.  R.  A. 


gerous  instruments:—  (I.)  the  general  doctrine 
of  liability;  (II.)  liable  as  for  homicide:  (ILL) 
when  considered  as  a  nuisance;  (IV.)  the  prop- 
erty owner's  or  the  trespasser's  act;  (V.)  the 
questiop  of  notice;  (VI.)  the  act  held  legal: 
( V U. )  English  cases.  154 

TRIAL.  See  also  Eminent  Domain,  4; 
Homicide;  Interest,  1;  Proximate 
Cause,  2. 

1.  The  testimony  of  a  witness,  admitted 
without  objection,  cannot  be  excluded  because 
the  other  party  to  the  transaction  was  dead. 
Eiekman  v.  Green  (Mo.)  89 

8.  The  use  by  a  city  of  gas  separators  sold 
to  it,  for  two  months  after  discovering  that  its 
agent  was  paid  a  commission  upon  the  sale,  is 
not  so  conclusive  of  ratification  of  the  sale  as 
to  take  that  question  from  the  jury.  Findlay 
V.  Pertz  (C.  C.  App.  6th  C.)  188 

3.  It  is  for  the  jury  to  determine  which  of 
various  screens  described  by  witnesses  would 
comply  with  the  requirements  of  a  statute; 
and  therefore  an  instruction  that  there  could 
be  no  liability  for  a  fire  alleged  to  have  been 
caused  by  want  of  a  screen,  if  one  of  the 
screens  described  in  the  testimony  would  not 
have  prevented  the  fire,  is  erroneous.  Bur- 
rofMY.  Delta  Transp.  Co.  (Mich.)  468 

4.  Negligence  of  a  child  nine  years  old  in 
attempting  to  pass  between  cars  at  a  railroad 
crossing  when  the  train  had  stood  longer  than 
the  law  allowed  is  a  question  for  the  jury. 
Lake  Erie   db    W.  R.    Co.   v.    Mackey  (Ohio) 

757 

5.  Whether  or  not  a  child  nine  years  of  age 
is  a  trespasser  in  attempting  to  cross  a  railroSd 
track  by  climbing  over  a  'car  coupling  is  a 
question  for  the  jury.  Id. 

6.  Negligence  in  moving  a  train  after  it  has 
stood  longer  than  the  statutory  period  of  five 
minutes  across  a  public  street,  without  giving 
timely  warning  of  an  intention  to  do  so,  is  a 
question  for  the  jury.  Id. 

7.  Negligence  of  a  railroad  company  in  load- 
ing a  tender  with  coal  so  that  a  large  piece  fell 
off  and  injured  a  section  man  is  a  question  for 
the  jury.     Union  P.  R.  Co.  v.  Eridcson  (Neb.) 

187 

8.  Negligence  of  a  street-railway  company 
in  not  avoiding  the  deflection  of  a  car  from  the 
main  track  to  a  branch  track  so  as  to  strike  a 
person  waiting  to  take  it  is  a  question  for  the 
jury.  Donovan  v.  Hartford  Street  R,  Co. 
(Conn.)  297 

9.  Whether  or  not  a  motorman  used  due  care 
is  a  question  for  the  jury,  where,  wiih  his  lever 
in  next  to  the  fastest  notch  until  within  a  few 
feet  of  it,  he  overtook  a  band  playing  while 
parading  the  streets,  knowing  that  some  of  the 
men  were  in  close  proximity  to  the  track. 
Montgomery  v.  Lansing  City  Elec.  R.  Co. 
(Mich.)  287 

Notes  and  Briefs. 

Trial;  right  to  jury  as  affected  by  compul- 
sory evidence  as  against  one's  self.  819 
Duty  to  instruct  peremptorily.  105 
Question  for  jury  as  to  negligence.         757 
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TRUSTS.      See   also    Acjtton    or   Suit; 
Banks,  5,  6;  Evidence.  9. 

1.  A  trust  in  land  bought  by  an  executor  for 
himself  is  uot  established  in  favor  of  the  heirs 
by  the  fact  that  part  of  the  purchase  price  was 

{)aid  from  funds  of  the  estate,  where  he  has 
ODg  since  accounted  for  such  funds,  with  in- 
terest,  and  his  accounts  have  been  annually 
approved;  and  the  fact  of  such  pavment  can- 
not be  overcome  by  a  claim  that  a  higher  rate 
of  interest  ought  to  have  been  charged  against 
him,  which  would  make  him  still  indebted  to 
the  esUte.     Re  Rieker*9  Estate  (Mont.)         622 

2.  Consignors  cannot  impress  funds  of  the 
consignees  in  the  hands  of  a  receiver  with  a 
trust  lien  for  the  proceeds  of  goods  sold,  if  the, 
consignees  dissipated  such  proceeds  in  paying 
current  expenses  of  their  business,  although 
the  claims  against  the  funds  in  the  receiver's 
hands  were  thereby  diminished.  Ferehen  v. 
Arndt  (Or.)  664 

Notes  and  Briefs. 

Liability  of  trustees  for  compound  interest. 

622 
Trust;  tracing  into  proceeds.  664 

TURNPIKES.    See  Bicycles,  2,  8. 

UNITED  STATES. 

Notes  and  Briefs. 
Priority  in  respect  to  payment  from  assets 
of  debtor.  226 

UNIVERSITY.    See  Colleges;  Corpora- 
tions,  1;  Quo  Warranto,  8,  4. 

USURY.    See  also  Constitutional  Law,  8. 

1.  Usury  forming  part  of  the  face  of  a  re- 
newal note  discounted  in  the  regular  course  of 
business,  at  the  lesal  rate,  without  notice  and 
before  maturity,  is  not  an  available  defense 
under  a  statute  changing:  the  law  making 
usurious  contracts  **  void  "so  that  they  shall 
**be  deemed  to  be  for  an  illegal  consideration" 
as  to  the  interest  Lynchburg  Nat,  Batik  v. 
8cott  (Va.)  827 

2.  Taking  interest  in  advance  on  a  negotia- 
ble note  at  the  highest  rate  allowed  by  the 
constitution  is  not  usury.  Bank  of  Netoport 
V.  Cook  (Ark.)  761 

8.  The  fact  that  a  note  is  payable  twelve 
months  after  its  date  does  not  take  it  out  of 
the  rule  which  permits  the  highest  rate  of 
lawful  interest  to  be  taken  in  advance.         Id. 

Notes  and  Briefs. 

Usury;  effect  on  bona  fide  holders  of  notes. 

827 

VACCINATION.    See  Schools. 
VARIANCE.    See  Appeal  AND  Error,  15. 

VENDOR  AND  PURCHASER.      See 

also  Deeds;  Notice,  8;  Mortgage,  8. 

1.  A  grantee  in  a  quitclaim  deed  cannot  be 
a  bona  fide  purchaser, — at  least  where  the 
grantor,  who  had  full  knowledge  of  the  equi- 
ties affecting  the  title,  was  the  agent  of  the 
grantee  in  the  purchase  of  a  note  and  mort- 
29L.aA. 


gage  for  the  surrender  of  which  the  deed  wa» 
given.     Parker  v.  Randolph  (8.  D.)  88 

Bat  see  next  case. 

2.  A  quitclaim  deed  to  a  vendor  who  is  in 
possession  of  the  premises,  from  one  who  has 
the  record  title,  is  sufficient  to  give  the  vendee 
the  right  to  claim  the  protection  of  the  record- 
ing laws  against  a  prior  unrecorded  deed  by 
which  such  grantee  was  given  a  life  estate 
only.     Hickman  v.  Oreen  (Mo.)  99" 

8.  Equity  will  relieve  against  the  waiver  of 
a  vendor's  lien,  procured  by  a  fraudulent 
guaranty  on  the  part  of  the  vendee.  Hooper 
V.  Central  Trust  Co,  (Md.)  2e2 

VIADUCT.    Sec  Highways,  8. 

VOTE.    See  Corporations,  10. 

VOTERS  AND  ELECTIONS.    See  also 
Evidence,  8. 

1.  A  statute  requiring  the  use  of  an  official 
ballot  may  properly  be  deemed  necessary  by 
the  legislature  in  order  to  secure  to  the  voters  a 
full  and  fair  election  and  an  accurate  and 
honest  count,  and  does  not  impair  the  coosU- 
tutional  rights  of  the  voters.  Cole  v.  Tucker 
(Mass.)  668 

2.  A  statute  making  an  official  ballot  com- 
pulsory in  the  election  of  city  officers,  but 
optional  in  the  election  of  town  offices,  is  not 
void  as  partial  and  unequal  in  its  operatloD 
upon  the  rights  of  voters.  Jd. 

8.  Ballots  will  not  be  vitiated,  in  the  absence 
of  fraud,  by  the  fact  that  the  official  stamp 
required  by  statute  to  be  placed  on  them  was 
not  so  placed  until  they  were  returned  by  the- 
electors  to  be  placed  in  the  box,  having  gone 
into  the  possession  of  the  electors  unstamped. 
Moyer  v.  Van  de  Vanter  (Wash.)  670 

4.  A  law  forbidding  the  counting  of  ballota^ 
upon  which  the  election  officers  have  not  placed 
their  initials  cannot  be  sustained  where  the 
constitution  provides  that  persons  possessing^ 
certain  qualifications  "shall  be  entitled  to  vote 
at  all  elections."  Id. 

5.  Failure  of  election  officers  to  provide 
booths  which  comply  with  the  law  is  a  mere 
irregularity  which  will  not  render  void  the 
votes  cast  in  that  precinct.  /d. 

6.  The  opening  of  the  polls  an  hour  later 
than  the  time  prescribed  by  statute,  and  the 
removal  of  the  ballot  box  from  the  poUs  in 
violation  of  Cal.  Pol.  Code.  §§  1160,  1162.  in- 
validates  the  election  in  the  precinct,  although 
the  misconduct  is  prompted  merely  by  igno- 
rance and  lack  of  appreciation  by  the  election 
officers  of  the  responsibility  of  their  positions. 
Tebbe  v.  amiih  (Cal.)  678 

7.  An  initial  in  a  space  left  in  a  ballot  for 
the  insertion  of  the  nanoie  of  a  candidate,  al- 
though made  with  the  intention  of  writing  a 
name,  which  was  abandoned,  is  a  distingoiah- 
ing  mark  making  the  ballot  void.  Id. 

8.  A  cross  in  the  marginal  space  at  the 
right  of  the  name  of  a  candidate  and  outside 
of  the  square  is  not  a  distinguishing  mark 
within  Cal.  Pol.  Code.  S  1216,  as  the  Codedoee^ 
not  expressly  require  the  marie  to  be  placed 
within  such  square,  although  it  requires  the 
clerk  in  printing  the  ticket  to  place  upon  it  the- 
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words,  **To  vote  for  a  person,  stan^p  a  cross 
(X)  in  the  square  at  the  rightof  the  name."  Id.' 

9.  The  ballots  cast  at  a  precinct  will  be  ex- 
cluded from  the  count  where  all  of  them  bear 
in  the  same  writing  the  name  of  a  person  fol- 
lowed by  the  name  of  a  party,  and  there  was 
but  one  person  in  the  precinct  lawfully  assisted 
in  the  marking  of  his  ballot  as  provided  by 
Cal.  Pol.  Code,  §  1208,  where  it  does  not  ap- 
pear who  did  the  writing  or  whether  it  was 
upon  the  tickets  when  they  were  put  into  the 
voters'  hands,  under  §1211,  providing  that  any 
ballot  which  is  not  made  as  provided  in  the  act 
shall  be  void,  and  shall  not  be  counted.        Id. 

10.  A  blurred  spot  plainly  made  on  a  ballot, 
which  might  have  been  made  for  identification, 
or  a  cross  not  oppQsite  the  name  of  any  candi- 
date, or  a  number  of  crosses  in  a  bunch,  or  a 
mark  which  is  not  a  cross,  or  the  use  of  a  blue 
lead  pencil, — is  ground  for  rejecting  the  ballot 
under  the  Nevada  Ballot  Law,  §§  20,  26,  pro- 
viding that  the  ballot  shall  be  marked  with  a 
cross  after  the  names  of  the  persons  for  whom 
the  elector  votes,  in  black  pencil,  and  that  any 
marks  except  as  provided  in  the  act  shall  in- 
validate the  ballot.    Dennis  v.  Caughlin  (Nev.) 

781 

11.  A  slightly  blurred  spot  or  erasure  on  a 
ballot,  made  to  correct  a  mistake,  and  not  in- 
dicating an  intention  to  identify  the  ballot,  or 
a  slight  pencil  mark  made  by  mistake,  or  a  to- 
bacco stain,  will  not  avoid  the  ballot  under  the 
Nevada  Ballot  Law,  §  26.  providing  that  any 
ballot  on  which  appear  marks  written  or 
printed,  except  as  provided,  shall  not  be 
counted.  Id, 

12.  A  ballot  law  which  permits  the  name  of 
a  candidate  to  appear  on  the  official  ballot  but 
once,  although  he  may  be  nominated  by  dif- 
ferent parties,  is  not  unconstitutional  although 
some  voters  may  be  unable  to  vote,  as  voters  of 
other  parties  can,  for  all  the  candidates  of  their 
party  without  marking  the  ballot  more  than 
once,  or  to  have  all  the  candidates  of  their 
party  appear  on  the  party  ballot.  Todd  v. 
Board  of  Election  Comrs,  (Mich.)  380 

18.  A  statute  requiring  a  person  nominated 
for  the  same  office  by  different  parties  at  the 
same  election  to  notify  the  election  commis- 
sioners, within  a  limited  time,  upon  the  column 
of  which  party  his  name  shall  appear,  and  for- 
bidding its  appearance  in  more  than  one  place, 
will  not  apply  to  cases  in  which  the  specified 
time  has  elapsed  before  the  act  takes  effect.  Id, 

Notes  and  Briefs. 
Voters  and  elections;  payment  of  poll  taxes 
as  a  qualification  of  electors.  414 

Construction  of  ballot  law.  670 

Validity  of  ballot  law.  880,  668 

Distinguishing  marks  on  ballots.  674 

WATERS.    See   also   Boundarieb;    Cor- 
porations, 15,  16;  Eminent  Domain,  1, 
2;  Injunction.  7;  Nuisances,  8,  4. 
1.  The  low-water  mark,  which  in  Vermont 
defines  the  limit  of  private  ownership  of  land 
abutting  upon  a  navigable  lake,  is  the  ordinary 
low-water  mark,  and  not  the  point  to  which 
the  water  recedes  in  an  exceptionally  dry  sea- 
son.   MeBumey  v.  Toung  (Vt.)  589 
29  L.  R.  A. 


2.  One  irrigating  companv  has  no  right  to 
connect  with  the  ditches  of  another  or  take 
water  therefrom  without  the  latter's  consent, 
under  the  Nebraska  Irrigation  Law  of  1889. 
Paxton  d  H.  Jrrig,  C.  d  L.  Co,  v.  Farmert^  <fc 
M.  Irrig.  dk  L,  Co,  (Neb.)  853 

8.  A  provision  in  the  contract  of  a  water- 
works company,  that  if  any  "unforeseen  or  in- 
evitable accident"  shall  happen  to  any  part  of 
its  system  of  works  the  company  shall  have  a 
reasonable  time  to  repair  injuries  resulting 
from  the  accident,  and  that  such  accident  shall 
not  be  construed  to  be  a  breach  of  the  contract, 
does  not  apply  to  an  insufficiency  of  water 
during  a  drought,  caused  by  the  failure  of  the 
company  to  bore  wells  necessary  to  an  adequate 
supply  in  such  seasons.  Capital  City  Water 
Co.  V.  StaU,  Maedonald  (Ala.)  743 

4.  A  waterworks  company  whose  charter 
makes  it  its  absolute  duty  to  supply  pure, 
wholesome  deep- well  water,  is  not  justified  in 
failing  to  supply  such  water  by  the  fact  that 
extra  expense  would  be  required  in  digging  the 
necessary  deeper  wells,  for  which  the  city 
would  not  have  to  pay  if  it  should  ever  elect  to 
purchase  such  works,  which  it  has  the  right  to 
do.  Id, 

5.  A  city  which  has  undertaken  to  furnish  its 
inhabitants  with  water  cannot,  after  accepting 
the  rates  and  furnishing  water  to  a  consumer 
for  a  period  beyond  that  for  which  a  disputed 
unpaid  claim  against  him  exists,  shut  off  the 
supply  for  the  purpose  of  coercing  payment  of 
such  claim.     Wood  v.  Aubvrn  (Me.)  876 

6.  The  question  of  the  validity  of  an  old 
claim  against  a  water  consumer  will  not  be  in- 
vestigated in  an  injunction  proceeding  by  him 
against  the  city  to  prevent  its  shutting  off  hi& 
supply  after  it  has  accepted  the  rates  and  fur- 
nished water  for  periods  subsequent  to  that 
covered  by  the  disputed  claim.  Id. 

Notes  and  Briefs. 
Water;  cutting  off  supply  to  enforce  pay- 
ment of  rates.  876 

WELL.    See  also  Injunction,  10. 
Notes  and  Briefs. 
Well;  as  appurtenant.  584 

WITNESSES.  See  also  Executors  and 
Administrators,  8. 
A  witness  may  be  properly  asked  on  cross- 
examination  how  a  private  crossing  came  to  be 
put  in  over  a  railroad,  where  he  has  testified  in 
chief  that  he  knew  who  put  it  in  and  when  it 
was  put  in.  Reynolds  v.  Oreat  Northern  R, 
Co.  (C.  C.  App.  8th  C.)  695 

WOMEN.  See  also  Constitutional  Law, 
10,  16,  24;  Master  and  Servant,  1; 
Statutes,  8. 

WRIT  AND  PROCESS. 

The  objection  that  an  afl^davit  for  substituted 
service  was  in  the  disjunctive  in  stating  that 
defendant  was  concealed  within  the  state,  or 
had  gone  out  of  the  state  so  that  process  could 
not  be  served  upon  him,  is  not  well  taken 
where  the  material  fact  of  the  impossibility  of 
finding  his  whereabouts  is  alleged.  Bickerdike 
Y,AUen{X\\,)  782 
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